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THE  CRIMINAL  LETTERS ; 


OR  Indictment. 

George,  by  the  grace  of  God,  kiog  of 
Gmi  BriUiii,  France  and  Ireland,  defender  of 
frith.    To  oar  lovits, macers  of  our 


of  justidary,  messengers  at  arms,  our 
io  that  part,  conjunctly  and  severally, 
■pedaRy  coostitoCe,  greeting.  Forasmuch  it 
huiBbly  naeaat  and  complamed  to  os,  by  our 
kt  tmstv  William  Grant  of  Preatongrange^ 
j.  oar  advocate,  for  our  interest,  and  also  by 
oar  lovit  Janet  Hackay,  daughter  to  the  hon. 
Bogh  Mackay  of  Bigbouse,  esq.  and  relict  of 
the  deceased  Colin  Campbell  of  G tenure,  tor 
berself,  and  on  behalf  of  Elizabeth  and  Lucy 
CaupbeJfs,  ber  infant  children,  with  concourse 

ef  oar  said  advocate,  for  our  interest,  upon 

■ 

*  See  tome  observations  on\his  Case  in  Mr. 
BnTBeit^s  "  Treatise  on  various  branches  ofthe 
Criminal  Law  of  Scotland,"  chap.  14.  Of  this 
and  many  other  remarkable  Cases  before  tbe 
Justiciary,  no  account  was  given  by  Mac  Lau- 
fjii  in  bis  Collection,  because  reports  of  the 
triaJs  bad  been  previously  published.  See  his 
Preface,  p.  4,  contents,  p.  1.5. 

A  zealous  partisan  of  Stewart  pub1ished,ander 
tiie  tide  of  "  a  Suppleoient  to  the  Trial  of 
James  Stewart,"  a  warm  and  spirited  arralgn- 
meot  of  the  proceedings  upon  this  Trial.  I 
have  made  some  extracts  from  his  publicatioD, 
of  whicb  I  knofv  aot  the  date. 
fOL.  XIX, 


James  Stewart  in  Aucharn  in  Duror  of  Appin, 
commonly  known  or  reputed  to  be.  the  natural 
brother  ot  Charles  Stewart  of  Ardshiel,  attaint-, 
ed,  and  present  prisoner  in  Fort-William ;  and 
upon  Allan  Stewart,  coromonlv  called  Allan 
Breck  Stewart,  son  to  Donaldf  Stewart  alias 
Vic  Ean  Vic  Allister,  sometime  in  Inverchom- 
rie  in  Rannoch ;  and  since,  or  sometime  after 
tbe  18th  day  of  April,  1746,  a  cadet  or  sol- 
dier in  the  French  king's  service,  or  reputed 
in  this  country  to  have  been  such. 

That  whereas,  by  the  law  of  God,  and  the 
laws  of  this  and  all  other  well-govenied  realms, 
murder  is  a  most  heinous  crime,  and  severely 
punishable,  esj>ecially  when  the  same  is  com- 
mitted deliberately,  and  by  lying  in  wait,  and 
from  a  malice  conceived  against  the  person  so 
murdered,  on  account  of  the  faithful  discharge 
ofthe  duty  of  his  office. 

Yiet  true  it  is,  and  of  verity,  that  the  said 
James  Stewart  and  Allan  Stewart,  coinmonly 
called  Allan  Breck  Stewart,  complained  upon, 
are  guilty,  actors,  or  art  and  part  of  the  said 
heinous  crime  of  murder,  aggravated  as  afore- 
said, in  sb  tar  as  the  barons  of  our  Court  of  Ex- 
chequer in  Scotland  having,  by  commission 
dai^  tbe  23d  day  of  February,  1748-9  years,* 
appointed  the  said  Colin  Campbell  of  Glenure 
to  be  factor  upon  the  lands  and  estate  of.  Ard- 
shiel, forfeited  to  us  by  the  attainder  of  tbe  said 
Charles  Stiewart,  and  lying  within  the  shire  of 
Argyll,  atid  in  the  neighbourhood  of  Glenure, 
the  house  ofthe  said  Colin  Campbell,  and  also 

B 


S]  25  GEORGE  II. 

app<»iDted  bim  factor  on  that  part  of  the  for- 
feited estate  of  Lochiel,  called  M amore,  lying 
in  the  shire'of  Ibvetn^,  and  iq  Itie  lieij|blNiur- 
bood  of  Fort-William,  and  upon  the  forfeited 
estate  of  Allan  Cameron  of  Callart,  in  the  shire 
of  Inverness,  adjoining  to  the  said  lands  of  Ma- 
more,  and  lying  betwixt  Fort-William  and 
Appin  ;'be,  the  said  CoKp,  entered  upot  ihf 
said  office,  and  proceeding  io  the  fbitkfui  exe- 
cution thereof,  did,  among  other  things,  at 
Whitsunday  1751,  cause  to  be  removM  the 
said  James  Stewart  from  Glenduror,  a  farm  or 
possession  that  had  been  held  by  bim  on  the 
said  estate  of  Ardshiel :  and  in  the  month  of 
April)  i»tbis  pseseni  year  17539  tbe>  said  Colia 
Campbell  had  taken  measures  for  causing  to 
be  removed  at  the  term  of  Whitsunday,  or  15th 
d^,  of  Vhy^  wm  la^;hy  ^t,  o^rtain  other  ^i^ 
tfbns  who  were  tenants  or  possessors  of  farms 
q|»ao  the  wvA  knils  or  osimn  of  Ardat^d  i  irbiMi 
proceeding  wa^  by  the  said  Jam^  Stewart,  for 
rtiaena  InoirB  la  nmiself,  ao  miiob  resented, 

J  at,  witboet  any  warrant  or  authority  from 
e  tenania,  dr  persons  them^ves,  ao  ihtended 
l»  he  removed,  he  the  said  Jf  mfeo  SUwart^  ilk 
the  month  of  April  last,  canie  in  person  to 
^dlaburglK  ii»d  onfiaed  to  be  preseoiodi  nk 
name  of  the  said  tenants,  to  our  lords  of  Aession, 
ii  bitt  of  impeoaioB  ef  the  said  inttMled  re* 
moving,  upon  divers  affected  reaaona,  that  were 
either  fah»  or  f\rivolonft;  tnd  having  proenred 
an  order  for  answering  the  said  bOI,  and  a  aist 
of  execution  in  the  mean  time,  he  returned  into 
the  country,  and  caused  the  tenants  intimate 
tlie  sist  to  the  said  Colin  Compbell ;  who  there- 
upon repaired  to  Edinburgh,  where  an  answer 
having  been  made  to  ibe  said  bill,  the  same 
wap  refused  by  the  lord  ordinary,  and  the  said 
Colin  Campbell  return^  to  big  own  house  at 
Glen ure,  where  be  migtit  he  iu  the  way  to  at- 
tend the  duty  of  his,oifice,  and  tocausfethe 
said  removing  to  b^  pat  in  execution,  and  the 
new  tenants  introduced  to  the  land*  on  the  said 
15th  day  of  May  last.-^And  on  account  of  the 
said  Colin  Campbell's  accepting  of  the  aaid 
office^  and  of  toe  above-mentioned  and  other 
his  proceedings  in  the  faithful  discharge  of  the 
doty  thereof,  the  said  James  Stewart,  and  Allan 
Breck  Stewart^  conceived  a  most  groundless 
and^  tipjust  resentment,  malice,  and  enmity 
against  nim,  and  at  length  entered  into  a  wick- 
ed conspiracy,  barbarously  to  murder  the  said 
Colin  Campliell,  and  to  bereave  bim  of  his  life 
by  the  hands  of  the  said  Allan  Breck  Stewart, 
Who  had  but  then  lately  couie  back  from  to- 
reign  parts  into  that  country,  anil  intended  soon 
to  go  again  Deyond  sea ;  and,  during  bis  said 
last  aboide  in  the  country,  bad  cbiefly  fre- 
qnented  the'  house  aqd  compaiiy  of  the  said 
James  Steward.  And,  in  prosecution  of  this 
Wicked  conspiracy,  upon  Monday  the  11th  day 
of  May  last,  on  the  mornings  of  which  day  the 
said  Colin  Campbell  le(^  his  Own  house  of  Gle- 
luire,  to  go  to  Fort-William,  in  the  country  of 
Locbaber,  about  the  distance  of  16  computed 
tniles  northward,  in  order  to  transact  sonte  busir 
iiess  relating  to  hit  factory  on  the  eatate  of  tiO« 
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chiel,  and  from  whence  he  was  certainly   ex^ 
pected  to  return  to  the  landa  of  Ardshiel  before 
Fridajt  io  the  same  weakf  being  tfie  15th  day 
of  the  said  month,  when  certain  tefaante  €Mi  ihm 
lands  of  Ardshiel  were  to  be  removed,  as«boT^ 
ilientioned,  and  others  introduced  in  their  room  $ 
the  aaid  Allan  Breck  Stewart  went  from  thm 
house  ef  John  Stewart  of  Faanacloichy  wbiclft 
lies  near  to  Glenure^  to  the  house  of  the  said 
Jamea  Stewart  at  Ancharo,  lying  in  the  samo 
neighbourhood,  at  the  distance  of  about  fbmr 
ihiras  northward;  and  there  the  said  James 
Stewart  was  informed,  either  by  the  aaid  Alfaua 
Breck  Stewart,  or  bv  hia  own  son  Charles 

Stewart,  or  by atewarfc,  daagfaier  to  Hub: 

aaid  John  Stewart  of  Fasoadoicb,  that  they 
heard,  or  were  informed,  that  the  said  Coliia 
Campbell  of  Glenun  was  to  go  to  I/iobsli«r 
that  day,  and  that  be  waa  to  persist  or  prOoee«f 
iti  the  iateilded  renioviiig  of  the  tenant*  of  Ard* 
sniel  (as  the  «aid  James  Stewart  has,  amoog^ 
othoa  tiliiga,  aeknowledged  in  bis  judicial  de* 
daration  taken  before  the  sheriff-substitute  of 
layerneas  ;)*  and  there,  after  receiving  such  ad- 
vice, in  the  eveoiiig  of  the  same  day,  the  nud 
Allao  Breck  Steirart  laid  aside  his  own  clotbea, 
wbioh  he  bad  brought  with  him,  being  a  blue 
coat,  acarlet  veat,  and  black  breechee  of  aba^ 
OS  Veket,  which  were  believed  to  have  been 
brought  by  bim  from  France,  and  which  was  a 
remmabie  or  distiugulsbing  ditaa  in  that  part 
of  the  country ;  and  then  and  there  the  said 
Jamea  Stewart  fumiabed  bim,  the  aaid  Allan 
Breck  Stewart,  with  a  suit  of  his,  the  said 
Jameses  own  clothes,  being  a  dark  oeh>ttred 
short  coat,  with  ailver  buttons,  trowaers,  and  a 
blue  bonnet,  in  which  the  said  Allan  drsssed 
hlmadf  that  evening. — And  also  next  mormog^ 
of  Tuesday  the  twelfth  of  May  last,  when  he 
left  the  said  James  Stewart's  house,  where  the 
said  Allan  left  behind  htm  his  own  Frenoh 
dothes  aforesaid,  together  with  hia  hat,  and 
then  set  out,  in  order  to  lie  in  wait  for  the  add 
Colin  Campbell  on  his  way,  when  he  sbotiHfl 
return  from  Fort-William  to  the  lands  of  Atd- 
shid,  which  lands  are  bordered  on  the  bortb* 
east  with   the  lands  belonging  to  Alexander 
Stewart  of  Balbchellsh,  whose  house  ^tiiidb 
near  to  the  ferry  of  Bdlachetish,  upon  i  nir« 
row  arm  of  the  sea  caltcd  Lochlevin,  thai  sepa- 
rates the  country  of  Appin  on  the  south,  ftom  - 
Ihat  of  Mamore,  part  of  Lochiel's  eatate,  oil 
the  north  side  of  it,  and  bv  which  ferry  of  Bal^ 
la«helish  it  waa  known  or  expectedt  thattha 
said  Colin  Campbell  would  pass,  in  his  rettihi 
from  Fort- William  ;  and,  to  the  said  place  of 
Ballachdish,  the  said  Allan  Breck  Stewart  dSr 
rectly  went  frdm  the  house  of  the  sakl  Jimel 
Stewart  at  Aucharu,   on  this  Tuesdky   the 
twelfth  of  May  last;   and  iVom  thence,  the 
same  day,  accompanied  by  Janoes  Stewart  the 
Tounger   of  Fa$uaclofch*,   went   to  Gleooo'a 
house  in  Camoch,  about  three  miles  fkrth^ 
eastward,    where   the  dowager  lady  of  the 
u.ouse  is  sister  to  the  said  Charles  flwwirt  late 
of  Ardshid,  abd  to  ber  tlie  said  Jamei Stewart 
is  natund  brotbef ;  and,  from  thenct,  hft  waA 
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^fir  Murder*  - 

d»Y  to  ibe  bmM  rf  Cail*rt,  whi«* 
Moncred  to  AUan  Umeroa  of  Cal- 
lei,  and  was  s^  Isliftbited  by  Helen 
wmt  h\M  vridow,  and  also  fiiater  to  ibe  sail) 
ftris  Stewart  of  Ardsbial,  and  to  the  aaid 
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aa  wluch  bouse  he  lodged  all 

ilTanday  aigbt ; — amd  iiezt  ilajr,    beipgr 

Wdtesdmj^  tke  thirieeiilb  of  Maj  last,  the 

■i  Alaa  Brack  Slewart  came  baejk,  i|fter 

atkg  ania  at    Camoeb^   to  1^  honise  of 

^amkr  Sicwart  of  HaUacbefisb,  near  the 

Inj  afareaaid,  wlbore  heraj^eioed  the  sight 

HJiVing  I — aad*  upon    Thaiidav   the  four- 

Mh  «r  tbe  aaid  moo^  of  l^ay  laat,  wbea  \$, 

a%faibe  aertaialy  expected,  that  the  itaid  Cdlih 

Cba^M  waold  retam  from  Fort-Wiiliam  to 

Ae  iBodaof  Affdshiei,  and  country  of  Appuiy  hy 

%e  nil  ferry  of  paLnacheUabt  the  said  Ajlan 

Itock  Slavari  waatcjd  about  the  said  ^uae,  till 

ibntmelFe  of  the  docdi  jthat  day ;  and  then, 

vierfrelaioe  of  ^oto^  a-JSahing,  walked  ^ 

dB|S  a  bom  or  rivolet  near  to  the  said  house 

It  iIk  higher  |^aiid8»  ffom  wbeaoe  he  had  ^ 

~        '  of  tbe  hi^b  road  laaJua^^  from  Fort* 

lo  ibe  lands  of  Ardshiei,  and  access  by 

iaasB|iff  into  the  wood  of  Letterjoiore, 

„  upoo  the  lao6a  of  Ardshiei,  and  ad- 

_  to  ibe  aaid  road  aa  tbe. south  side,  about 

aaik^distaBt  from  tbe  l^uae  and  ferry  of  3a)- 

bebcGsh ;  and,  bavini;  F^M  ^unseif  in  the 

aid  wood,  aear  lo  tbe  Iwgh  road,  by  whioh 

Ihessii  Coia  iCampbril  waa  to  jmss,  at  a  conx 

fcaiat  atoUan  for  his  wicked  Durpoae,  w^<;re 

he  Wbcougbly  or  caused  to  be  Droqaaht  and 

pboed,  ane  or  two  gvns,  or  nina^ets,  loaded* 

ai^  wfaUb  be  cootioued  aome  time, concealed 

is  the  wood  ^  and,  ai  leng;th,  about  Eve  or  six 

s*dack  ia  the  aftenioon  of  the  said  fourte<>i^t^  | 

daj  sTBUt  kst,  tbe  said  Cofih  Campbell  ha^- 

hg  paaseo  tbe  ferry  of  Balbcb^lisb,  and  heep 

aaifeyed  by    tbe  aaid  Alezimder  slewart  qf 

BaBaehciiab  from  tbe  ferry  to  the  entn^ioe  of 

ftewood  of  LetteriDore,  as  |ie  GODtto^ed  his 

JBsvBcy  paaaio^  oo  borseback  filpoff,  or  throagli 

Aa  said  wood,  acoomfianied  |^  Sonala  K^oi* 

acdy,  a  sberiff'a  officer  of  AilKyn-sbire,  wnp 

]a«8  ao  foot,  and  bad  ff<>t  so^fie  space  before 

bim,   Ibe .  road  htsii^  bad  tor  .horses,  and  by 

Mon^  Campbell,  writer  in.£dinbui^b,  ayofmgf 

maa,  wbo  was  then  riffing  a  little  way  before 

Jmb;  aad  behind  |iii|i,  at  some  distance,  ivas 

Jaba  Hackeazie,  serf  ant  to  the  said  Colin,  and 

sfaa  aa  horseback. 

And  tbea  and  there  tbe  said  Allan  fireck 
fltewait  fired  upon  the. said  GoUn  Cappljell 
from  behind  bis  back,  and  sbqt  bim'tnrouep 
lhe.body  with  two  bal|B»  of  i«(hipb  wounds  the 
aid  Colin  Caaspbah  dii»l  uppn.the  i^t,,ip  less 
than  aa  boor  after. 

Wbarottpoo  the  aiiid  Aibn  Brack  jSUwari 
dbnoaded,  aad,  from  that  Ufne,  a|»eared  ao 
hmr  mieoly  in  the  ^upti^v  ;  but,  ouripg  tbe 
ai|iic  mibwinf  ,  or  about  ihreeyclock  in  the 
MM^oT  Fiiday  tbe  Aftaepth  d^  of  Miy 
bt,  ke  caoie  to  CanwM^*  ihe  .(loose  of  Jobn 
WihhMid  9fGkuDO^  ahpiaaftetioned,  wMie 


all  in -bed  ^  and  >b<$  laid  Jo)wi  tfacdonald  ^ 
Plepco,  fod  hobel  Stewart  tiis  step- mother, 

fot  up,  and  went  to  the  door  to  the  said 
Han,  wbo  then  told  thetn,  that  the  said  Colih 
Campbell  had  Weo  shot  dead  tbe  evening  pre* 
ceding,  in  the  wood  of  Letterraore,  and  that  be, 
the  said  Aflan,  was  leaving  the  country,  and 

Sing  the  Mdor-road,  and  was  come  to  takp 
Lire  of  thefi,  the  aaid  lady,  and  Glenco  hc^r 
aan-in-bw,  ^hic^  be  immediately  did,  and 
went  away,  without  entering  tbe  house,  though 
he  was  invited  bjt  the  lady  to  come  in,  and  i&p 
some  refresbment  there. 

That,  in  die  mean  tiipe,  the  saidvJsAiai 
^te\rart,  complained  .upon,  renmuned  at  bia  bw|i 
houie  at  Aocnaru,  frepn  which,  on  the  morniqg 
of  Tbnrsday,  tbe  l^lh  of  May  last,  he  sent  ^ 
letter  by  ^ohn  Maccol  hjs  servient,  to  ChaVl^ 
Stewart,  writer  in  Awchiotour,  in  which,  i^^ 
(ilia^  he  writes,  *<  As  J  have  no  tima  to  writhe  Jto 
William,  let  him  sen^  down  immediately  dt 
sterling,  tpjvp^/our  m^k  cows  I  boijght/brfi|ia 
use  at  Arn^nKi."^  And  «i;i  be,  t|ie  f^aid  Jafiqpi,- 
hath  judicially  declared,  (when  examijied  # 
Fort-WiUiam,  on  the  2od  of  June  Ust^  m  pre- 
sence of  Qeor^  Douglas,  ab^r^'^ubstitute  of 
Inverness-shire)  he  did  not  seethe  said  Allan 
Breck  Stewart.after  the  murder ;  hut  upon  notice 
being  brought  to  the  said  James  Stewart,  com- 
|dained  on,  at  his  own  house  at  Ancharn,  im- 
mediate after  it  happened}  on  the  said  Thu.r»- 
oi\y  evening,  by  the  |»id  Jfohn  Jifackenzie,  ser- 
vant^ the  aaid  now  deceased  Colin  Campbell, 
who,  having  left  the  aaid  Mqngo  Campbell  to 
attend  the  corpse  where  it  lay,  rodeaway  to  g^ 
help  or  assistance  for  transportmg  the  saoo^  to 
some  fit  house  or  place;  the  said  Jam^ 
Stewart,  complained  upoo,  appeared  noways 
surprised  or  concerned  at  tbe  news  of  the  mur* 
aer ;  and  neither  he,  nor  any  of  his  {amilvy 
went  to  look  after  the  corpse,  or  to  assist  in  tM 
carrying  it,  as  others  of  tneneighbourbood  did. 
And,  upon  the  morning,  or  about  noon  of  thp 
oay  following  the  cpnrder,  being  Friday  t^a 
15th  of  May  last,  the  said  James  ^ewart, 
complained  upon,  sent  Alexander  Stewart,  tra- 
velling pacl&man  in  Appin,  to  William  Stewair^ 
mercbantjn  Marvbprgn,  with  directions  to  get 
from  tbe  said  William  5/.  sterling,  or  5  gui- 
neas ;  and  then  told  the  said  packman,  that  bis 
friend  Allan  Breck  Stewatt  was^oing  to  leayo 
the  couati;y ;  and  that  it  was  mpunibent  on 
him,  tbe  aaid  James,  to  sqpply  him  with 
money  \  whereupon,  the  said  packman,  that 
same  day,  r«»i^ired  to  Fort-Witltam,  and  deli- 
vered his  said  message  from  the  said  James 
Stewart,  to  the  said  William  Stewsirt,  wbo 
immediately  caused  his  wife  bring  the  packman 
three  guineas, — with  which  the  packman  re- 
turned the  next  day,  being  Safuroi^,  the  16th 
of  May  last,  back  to  tbe  said  James  Stewart'a 
bouse  at  Aocharn  ;  and,  upon  his  arrival  there, 
tbund.the  said  James  Stewart  prisoner,  in  the 
custody  of  a  party  of  sp^diera;  and  the  said 
packmAO  being  albwed  tp  converse  privately 
with  the  said  J afpes  Stewart  and  his  wife ;  and 
having  iafoniiad  bim,  tbaiVa  had  only  .rfaaivtd 
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3  giSneafi  from  William  Stewart  at  Maryburgh, 
the  said  James  Stewart  took  oat  of  bis  purse  3 

guineas,  wbich  he  gare  to  bis  wife,  uesiriDg 
er  to  give  the  same  to  the  packman  ;  to  go 
with  these,  and  the  three  guineas  be  already 
had,  and  also  with  Allan  Breck  Stewart's 
clothes,  to  him,  the  said  Allan  :  and,  accord- 
ingly, on  the  evening  of  that  same  Saturday, 
after  the  said  James  Stewart  bad  been  carried 
off  prisoner  to  Fort-William,  bis  wife  brought 
the  said  Allan  Breck  Stewart's  clothes  above- 
mentioned,  to  the  packman,  and  delivered  the 
sam^  tied  up  in  a  bundle  to  him,  containing  a 
pair  of  red  breeches  besides  the  black  breeches 
above-mentioned,  that  were  the  property  of 
the  said  Allan  himself;  and  at  the  same 
tioie,  delivered  to  the  packman  the  two.gui-- 
Deas  above-mentioned,  which  she  had  re- 
ceived from  her  said  husband  for  that  purpose, 
and  directed  the  packman  to  go  with  the  clothes 
apd  the  five  guineas,  and  deliver  the  same  to 
the  said  Allan  Breck  Stewart,  whom  be  would 
find  or  hear  of  at  the  bouse  of  John  Maccol, 
bouman,  having  the  charge  of  milk  cows  upon 
^  farm  or  shealing  belonging  to  Dongal  Stewart 
of  Appin,  at  a  remote  or  solitary  place  called 
Koaiisnacoan ;  and  tlie  said  packman,  afler 
getting  his  supper  at  Aucharn,  set  out  on  this 
terrana  accordingly  that  same  night: — ^That, 
Sn  the  mean  time,  m  the  afternoon  of  the  said 
ISatu'rday,  the  16th  of  May  last,  the  said  Allan 
Breck  Stewart  was  seen  by  the  said  John 
Maccol,  Appiii's  bouman,  in  the  heugb  of  Cor- 
rynakiegh,  a  part  of  the  farm  of  Koaiisnacoan ; 
whereas  the  bouman  was  cutting  fire-wood, 
he  heard  a  whistle,  and,  looking  about,  observed 
a  man,  at  a  considerable  distance,  beckon  to 
liim,  whom,  upon  his  going  up  to  him,  he  found 
to  be  the  said  Allan  Breck  Stewart,  who  saluted 
him,' by  asking  him  how  he  did?  And  the 
bouman  returned  the  salute,  and  told  the  said 
Allan,  he  was  afraid  it  was  no  good  action  occa- 
sioned his  being  in  such  a  solitary  place ;  upon 
which  the  said  Allan  asked  him,  what  he  meant 
by  that  ?  And  the  bouman  answered,  that  he 
would,  without  doubt,  besuspected  of  Glenure's 
murder,  who,  he  heard,  was  shot  in  the  wood 
of  Lettermore  ;  and  that  there  were  two  men 
seen  go  from  the  place  where  the  action  was 
icominitted ;  to  which  the  said  Allan  replied, 
That,  if  he  was  rightly  informed,  there  was 
but  one  person  concerned  in  the  murder  ;  and 
talking  further  of  the  matter,  said,  he  did  not 
doubt  the  family  of  Ardsbiel  would  besuspected 
of  the  murder ;  and  that  he  believed  James 
Stewart  and  his  son  would  be  taken  up,  in  con- 
sequence of  their  difference  with  Glenure  about 
the  lands ;  but  that  their  being  taken  up,  would 
toot  be  of  any  consequence  to  them,  as  there 
would  be  no  proof,  unless  their  own  tongues 
betrayed  them :  and,  upon  the  booman's  say- 
ing, that  be  wished  he,  the  said  Allan,  would 
leave  his  neighbourhood,  Allan  tod  bim  he 
could  not,  till  ne  was  supplied  with  money  and 
victuals ;  and  insisted  with  the  bouman,  that 
he  should  go  to  the  Strath  of  Duror  (where  the 
said^lames  Stewart's  house  of  Aucbam  lies)  for 


Trial  of  James  SteuMrtt 


[» 


money,  and  to  the  lady  Glenco  for  a4ieck  or 
meal ;  both  which  the  bouman  appearioff  ta 
decline,  the  said  Allan  added,  that  he,  the  bou- 
man, must  go  to  Fort-William  with  a  letter^ 
(which  the  said  Allan  then  wrote  with  a  wood- 
pigeon's  qnill  he  had  gathered  among  tbe 
trees,)  to  William  Stewart,  merchant  in  Mary- 
burgh,  who,  he  said,  would  give  him  money 
upon  receipt  of  the  letter ;  and  the  bouman 
having  also  refused  to  comply  with  this  propo* 
sition,  giving  for  his  excuse,  that  he  heard  that 
all  that  went  to  Fort-William  at  that  tipie 
were  taken  into  custody,  the  said  Allan  further 
told  him,  that- unless  he  should  be  supplied^ 
from  some  other  quarter,  before  next  day,  that 
he,  the  bouman  roust  go  to  Fort-Wijliam,  not- 
withstanding these  difficulties,  and  that  he,  AllaOy 
was  surprised  there  was  no  money  sent  him, 
though  It  was  promised  to  be  sent  him  to  that 
place.  That  very  early  in  tbe  morning  of  Son  - 
day,  the  ITth  of  Slay  last,  the  said  John  Maccol , 
bouman,  went  out  of  his  house,  to  look  afler 
some  cattle  that  be  apprehended  \vere  amongst 
his  corns,  and  then  observed,  coming  towards 
him  from  the  westward,  a  man,  whom,  at  a 
distance,  he  t9ok  to  be  Allan  Breck  Stewart  ; 
but,  upon  his  nearer  approach,  found  him  to  be 
the  said  Alexander  Stewart,  packman,  who, 
upon  his  coming  up  to  bim,  aAer  the  ordinary 
salutations,  askM  the  bouman,  if  he  had  seen 
Allan  Breck  Stewart  ?  which  tbe  bouman  hav- 
ing denied,  the  said  packman  told  him,  that  he 
had  money  and  clothes  for  tbe  said  Allan,  which 
he  (Allan)  had  trysted,  (or  agreed  with  some 
other  person)  to  ireceive  at  that  place  from  any 
one  who  should  be  sent  afler  him  with  it ;  and 
then  the  bouman  owned  he  had  seen  him,  the 
said  Allan,  and  that  he  was  then  in  the  heugh 
of  Corrynakeigh,  and  told  the  packman,  that.if 
he  went  to  an  eminence,  which  he  pointed  out 
to  him,  and  whistled,  that  the  said  Allan  Breck 
would  probably  appear  to  him ;  but  this  the 
packman  declined,  complaining  that  he  was  so 
fatigued  with  travelling  the  whole  night,  that 
he  would  not  go,  having  l)een  lately  upon  his 
own  business  at  Fort- William,  and  bavins  been 
obliged  to  go  there  again  on  the  said  James 
Stewart's  eVrand  above-mentioned;  and  there- 
fore desired  the  said  bouman  to  deliver  tbe  five 
guineas,  which  he  then  gave  him,  to  the  said 
Allan  Breck  Stewart,  together  with  a  bundle  of 
clothes,  which  he,  the  packman,  had  lefl  at  the 
root  of  a  fir-tree  then  m  their  view,  which  he 
pointed  out  to  the  said  t>ouman,  who  promised 
to  deliver  both  to  the  said  Allan  as  desired  ; 
whereupon  the  packman,  being  much  fatigoed, 
went  to  sleep  m  the  bouman's  bouse ;  and  in 
tbe  evening  of  tbe  same  Sunday,  the  seven- 
teenth of.  May  last,  afler  the  said  John  Mac- 
col, bouman  to  Appin,  was  gone  to  bed,  he  was 
awaked  by  tbe  said  Allan  Breck  Stewart  his 
knocking  at  the  window  of  bis  the  said  bou- 
man's  house,  whereby  tbe  board  or  shutter  of 
his  said  window  fell  in ;  whereupon  the  said 
bouman  got  up  from  bis  bed,  and  went  out, 
when  he  found  tbe  said  Allan  Breck  Stewart 
at  some  distance  from  his  house,  who, 
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te4f  ■£,  told  him,  be  stood  in  great  need  of 
» ^ak  ;  «poB  which  the  bounlaD  went  into 
^■■06,  aod  retained  with  a  noggan  or  dish 
U^  Bilk  and  water  that  bad  been  boiled, 
mA  naggiD  the  bofunmo  carried  in  his  hand, 
jiiwpiij  with  the  said  Allan,  till  tbey  came 
to  the  brink  of  a  bum  or  rirofet,  not 
the  boamao's   house;   aod,  at  this 
,  the  said  Allan  Breck  asked  the  bou- 
vhetber  there  had  any  body  come  to  that 
Hh  a  mesBai^e  for  him?   which  the 
answereil    in    the   affirmative,   and 
HcB  gare  the  said  Allan  the  five  guineas  he 
ksl  noexred  IVain  Alexander  Stewart,  the  pack- 
■BB ;  upon  which  the  said  Allan  Breck  SteWart 
hefaoped  that  woald  do  without  his  send- 
ta  WHIiam  Stewart  at  Fort •  William,  and  en- 
■irtd  if-  any  thinff  else  had  been  hroogbt  for 
■B?  whereupon  the  bouman  delirered  to  him 
ibe  boadle  €»f  c:lothes  above-mentioned,  that 
U  been  left  by  Alexander  Stewart  the  pack- 
nsa,  far  that  purpose  at  the  fir-tree  i  and  then 
Ae  ssid  Allan  requested  and  intreated  the  boo- 
Baa  Ui  meet  him  at  that  placenext  morning  early , 
ibrtbe  might  deliver  to  him  the  dark  coloured 
eost  nounled  with  silver  buttons,  and  a  pair  of 
masen,  which  the  said  Allan  then  wore,  and 
ksd  apon  hton,  and  which  he  told  the  bouman 
were  the  property  of  the  said  James  Stewart  in 
Aocfaini,  to  the  end  that  the  bouman  might  re- 
«S^  and  d^ver  these  clothes  to   the  said 
Jiawi,  or  to  Mai^ret  Stewart  bis  wife ;  and 
fte  Slid  bouman  promised  to  meet  the  said 
A&n  next  morning,  as  be  desired ;  and  ac- 
canliagly  the  bonman  repaired  next  morning 
Mse  son-rise  to  the  place  appointed,  at  the 
nde  sf  the  rivulet,  for  the  meetmg,  where  he 
did  not  find  or  see  the  said  Allan  himself,  but 
there  the  black  or  dark  coloured  coat  and 
before  described,  together  with  his  own 
or  diah,  in  which  he  had  brought  ihe 
and  water  to  tlte  said  Allan ;  and,  in  one 
of  the  pockets  of  the  said  short  coat,  the  said 
IwaoEMo  found  a  small  powder-horn,  of  a  flat 
make,  with  some  carving.upon  the  horn,  and 
fed  wax  on  the  inside  thereof,  for  mending  a 
liit  or  bole :  that  from  this  place  the  said  Allan 
Breck  Stewart  withdrew  from    that  country 
a-cnsB  the  moors,  as  he  proposed,  by  going  a- 
cross  Bionntains  and  demrts,  where  there  was 
no  dwdiing-hoose  for   Ihe  space   of  about 
eigiileen  computed  miles  eastward,  to  the  conn- 
try  called  Rannocb,  in  the  north-west  corner  of 
Perthshire,  where  the  mother  of  the  said  Allan 
Breck  Stewart,  and  other  friends  or  relations  of 
kis  live ;  amongst  whom  he  kept  himself  con- 
cealed for  a  few  days,  and  was  there  seen  with 
the  aforesaid  French  dress,  and  a  pair  of  red 
breeches;  after  which  ^e  withdrew  from  that 
csaatry,  and  has  not  been  since  seen  or  heard 
of  in  this  kingdom,  that  the  complainers  have 
been  aUe  to  learn.    And  in  a  letter  wrote  by 
the  sand  James  Stewart,  unce  he  was  taken  into 
cailsdj  00  aecennt  of  the  said  murder,  bear- 
i^^ste  tt  Fort- William  the  19th  day  of  May 
ksi,  asd  sddreaoed,  To  Mr.  John  Macfarlane, 
vriiff  to  the  s^uet  ;  wherein  the  said  James 


proflbsses  great  deiestatipn  of  the  morder,  and 
great  desire  that  the  said  Allan  Breck  Stewart 
might  be  apprehended,  and,  for  that  purpose, 
describes  the  person  and  dreto  of  the  said  Allan ; 
be,  infer  alia,  says,  that  he,  the  said  AUan^ 
wore  a  pair  of  red  breeches. 

From  all  which,  and  other  facts  and  drcnm- 
stances  that  will  be  proved  against  the  said 
persons  complained  upon,  and  particularly  the 
threatenings  of  death  and  destruction,*  which 
the  said  James  Stewart,  and  the  said  Allan 
Breck  Stewart,  abore  complained  upon,  have 
been  heard  to  utter  against  the  said  Colin 
Campbell  of  Olenore,  now  bereaved  of  bis  life, 
by  the  horrid  murder  and  assassination  afore- 
said, it  will  be  made  erident  and  proved,  that 
the  said  James  Stewart,  and  Allan  Breck 
Stewart,  complained  upon,  and  ^ch  of  tbem, 
are  guilty,  actors,  or  art  and  part  of  the  said 
homd  murder. 

And  as  a  part  of  tbb  proof,  there  will  be  )nno- 
dnced  oertam  documents  in  writing,  and  other 
particulars  enumerated  and  contained  in  an  in* 
ventory  or  list  thereof,  signed  by  the  com- 
plainers, or  either  of  them,  copies  of  which 
list  or  inventory  will  be  delivered  to,  or 
served  upon,  the  persons  complainetl  upon,  at 
the  time  of  executing  this  libel ;  and  toe  said 
written  documents,  and  other  particulars  them- 
selves, will,  before  trial,  be  lodged  in  the  hands 
of  the  clerk  to  the  circuit  court  of  justiciary, 
before  which  the  persons  complained  upon  are 
to  be  tried,  tliat  they  may  see  the  same* 

At  least,  at  the  time  and  place  aforesaid,  the 
said  Colin  Campbell  of  Glenure  was  barba- 
rously murdered,  and  the  said  James  Stewart, 
and  Allan  Breck  Stewart,  above  complained 
upon,  are  guilty,  actors,  or  art  and  part  of  the 
said  murder. 

All   which,  or  part  thereof,  being  fonnd 

*  The  author  of  the  *  Supplement'  objects  to 
the  admission  of  proofs  of  particular  threaten- 
ings  upon  this  general  and  ambiguous  allej^- 
tion,  which  did  not  aflbrd  the  pannel  sufficient 
information  to  enable  him  to  be  prepared,  either 
to  ezcidpate  himself  from  the  charge,  or  to 
elide  it  by  a  contrary  proof. 

As  to  the  allegation  of  circumstances  and  pre« 
sumptions,  Mr.  H  ume  (Comm.  Trirf  for  Crimes, 
c.  7,  vol.  1,  p.  383,)  lays  it  down  that, 

**  The  rule  of  setting  forth  time  and  place  in 
a  libel  has  relation  to  the  main  act  only,  or 
consummation  of  the  crime,  and  not  to  the  cir- 
cumstances and  presumptions  which  may  be 
priven  in  evidence  of  the  pannePs  guilt, ,  or  to 
infer  that  he  is  art  and  part  of  the  charge. 
With  regard  to  the  detail  or  these ;  for  instance 
in  a  case  of  murder,  the  preceding  enmity  and 
threats,  the  procuring  of  tne  weapons,  the  flight 
of  the  pannel,  his  behaviour  when  taken,  the 
blood  found, on  his  clothes,  and  the  IHce;  if  the 
libel  set  them  forth  at  all,  it  is  matter  of  pure 
favour  on  tlie  prosecutor's  part;  he  cannot 
therefore  be  challenged,  for  failing  to  relate 
them  with  all  the  accompaniments  irhich  the 
ptanel  might  sometimci  dsiire." 


10 


u^V'Oficm  11- 


Trial  t^Jamu  Stewart  f 


til 


§094m  iamofi^miAn}^  JHpte-«Urkf  aimI  oon- 
MMMMiere  ^  ^ijmury^  m  «  fiircuii  court  of 
juatMianr,  4»  bi  MdMi  J»jf  ^leait  or  ajiy  oiie  or 
jMNti  or  ilwir  »i|iiil»oiv  piUiia  Ibe  ibiMrfli  of 
In?erary,  upon  iJbo  tM  doj  jof  Seplembor 
MOBt  to  oMnOi  N.  S.  the  wd  JiOM  Stewart, 
(m4  Attui  Brook  Slofraii*  oonpiojoed  vpoa, 
Mh^or^iearoiiiorof  4boi»,  wbooMibeao 
^OMracMt^Mfbt  tote  pmuM  viih  tbo  if%i»B 
•f  lav,  io  Iho  terror  ofiAboro  4o  c^OMMt  Ahe 
Mm  eieomtUo  crima  in  4iloe  c#niiB|f.  D(tr 
«fiU  ii,  &e,?T-Ex  ^^ibonilioM  Pominoriian 
jOmBmmm^mmm  J«iiifliai«u 

hmr  of  the  Etnom  Nrnmu  •mi  Setiigmatwns 
tkat  art  to  pom  Jitpom  the  Ji$i§e  ff  ike  $eki 
Jemm  Stewart^  tmd  tAe  emd  Allem  Brmk 
Stewart.* 


DoDald  Campbell  of  Airdi. 
Diufald  Steirart  of  Appin. 
1.  CoiuiCanpbtnpfCaraufaiii. 
John  Maclean  of  Lochbuie. 
Donald  Campbell, vonoffer,  ofScammadale. 
Duncan  Campbell  in  Cftan. 

*  PreflouBly  to  the  death  of  Campbell  of 
Glenure,  there  had  been  a  long  and  bitter  feud 
lietween  the  Campbell  and  the  Stewart  clans. 
It  if  to  be  noticed,  that  of  the  assizers  from 
whom  were  to  be  selected  the  jury  ibr  trial 
of  this  Stewart,  ^  were  Campbells. 


The  ^oatiee  general,  who.  in  dtviaticsi  from 
Ihc  ordioary  practice  pimidedt  was  the  obiof 
of  the  Campbells,  and  of  the  fiAaon  juroca 
ialactcd  by  the  Comity  eleren  mw»  of  his 
^fraoe*s  olaii. 

To  speak  generally  and  briefly  as  to  the  for- 
mation of  the  assize  or  jury,  the  course  ap- 
|iears  to  be  this :  Out  of  ageneral  roll  of  the  per- 
sons liable  to  be  called  on  to  serre  as  assizers, 
the  clerk  of  the  court  makes  up  a  list  of  45,  of 
whom  the  presiding  judge  selects  15  to  pass  on 
the  trial  of  the  pannel ;  these  are  presented  to 
the  pannel,  who  is  asked  if  he  hare  any  objec- 
tion why  they,  or  any  of  them,  should  not  pass 
on  his  assize.  *«  As  to  which,"  says  Mr.  Hume, 
**  our  custom  allows  him  not  that  freedom, 
which  the  prisoner  has  in  England,  of  setting 
aside  so  many'*  [a  certain  number]  ^  of  the  ju- 
rymen by  a  peremptory  challenge,  or  withont 
Mignioff  iMi^  cause  of  dislike,  but  obliges  him 
to  tpedfy  with  respect  to  any  one  whom  he 
challengeo,  aome  lawful  and  just  exception, 
why  the  man  should  not  be  trusted  on  soch  an 
occasion."  Fifteen  to  whom  the  pannel  shall  I 
not  hare  successfully  objected  constitute  the 
aasiae.  See  Home%  Commentaries,  Trial  for 
Crimes,  c  11,  pp.  89.  99. 93. 106. 

The « SupfteaMBl  totko  Xrialof  JuNB  Stew* 
Mt'  oMBtioiii,  tiMt  «  the  Xondoa  Mtmnsut 
Pott  of  Dec.  5,[lfd8]te0kMtio»of  thMHW 


Do|Mam  Campball  at  Aross. 
Arcbibald  Campbell  of  Knoekbuie. 
9.  Dugald  Macdiigal  of  Galianach. 

Donald  Campbell,  baitii^  of  LocbinfieL 
.James  Fisher  of  Doreo. 

3.  Alexander  DvocaBsoo  of  Kins. 
Archibald  Campbell  of  Ormsanr. 
John  Bichardsoo,  merchant  at  In 

4.  Duncan  Campbell  of  South*  Hall. 
6.  Hector  lAacnial  of  Ardmeaniab. 

AivhibaU  CanmbeUof  Clachansdcl. 
6.  James  Campbeii,  late  bailie  of  Inyerar  j^. 
f.  James  Campbell  of  Bascheilly. 

5.  James  Compbell  of  Aadale. 
Angw  Can^pfaeU  of  ArJilarioh. 

.(^.  CoUioCUUcfpieofBailliemQir, 
JO.  Colin  Caiupbell  of  Sk^>nisfti. 
It.  Duncan  Campbell  of  Gleodaraul. 

flugh  Campbell  of  lix. 

Alexander  Campbell  of  Bf  l^ichiel. 

Colia  CampbeU  of  Kildalrjin. 
19.  Colin  Campbell  of  £derlin. 
43.  Niel  Campoell  of  Duotroon. 

Arcbibald  CampbeU  of  Jura, 

Duncan  Mfclaucblan  of Croich. 

John  Canipbell,  younger  of  Ottir. 
U.  Archibald  Campbell  of  DaiH,  in  Cn 
16.  Niel  CampbeU  of  Dunstaffiuiah. 

DVfBrSBIEB. 

Archibald  Darie  in  Glenrossie,  in  Arraa* 
John  Brown  in  Glensheryig. 
Donald  Brown  there. 
Alexander  Fullertoun  in  Brodick. 
Thomas  Macninch  in  Clachlands. 
Duncan  Hacmasterin  Lambhtffa. 
William  Hunter  m  Letter. 
Andrew  Macbryde  in  fllonimore. 
John  Macbryde  in  Achincaim. 
,    James  Stewart  in  Mid- Kjskidale. 
Alexander  Stewart  in  South -BJskidalei 

Cn.  Arbskine. 

Alex.  FftAsER. 

Hew  DAutYVPts. 

N.  B.  Tbe  execution  of  the  criminal  letters^ 
sgainst  James  Stewart  penooally,  was  upon 
the  Slat  day  of  August,  175S  $  ood  the  execo* 
twos  against AUan  Breok  Stewart,  at  Aucbaro^ 
was  upon  the  fl4t)i  day  of  the  said  oiootb  of 
August,  and  at  the  Jfarket^croas  of  Inr«rsiy» 
the  S5tb  day  of  the  said  month  of  August. 


in  the  following  words :  *  We  are  informed  by  fi 
private  letter  from  Argylesbire,  that  the  tncieot 
animosity  between  the  Stewarta  and  Campbella 
is  likely  to  revire,  on  the  score  of  hadgiqg 
James  Stewart  at  .BallacheUah,  on  acsount  of 
the  BMinler  of  Colin  CampbeU  of  Giessre. 
The  circumataaces  of  trying  Janoes  Stewart  at 
inverarj^,  the  seM  of  the  d— --  of  A  ,  is 

what  his  friends  $x  npon  to  ooofiaoe  the 
world  that  be  was  liastaly  and  uninitly  con* 
denfted/" 


Jbr  MfurAr* 


IS] 

G«ta  irBtE«i»  JomciJiHi  H;  D.  N.  Aa^s^ 

Mliftftidbaig«Hft4«  InvcMiiif  TtctniiM 

fhmm  4m  Mlimui  Sepleiiibiii,  Amo  Ho- 

■■inrillMmo  mpUigwi imhao  fuinqiMige- 

WMojcf  d»^  M.  8.  |i^  MMem  ctiiMiBpo- 

mtmi  PtiMA^MB  ArcMlllRliNNn '  uttnm 

^An^yH,  ikumiiiiM  Aulieitrium  OeM- 

iilAB,  et  PaferidMi   ClhMt  de   Blcbies, 

•■I  4e  KMkcrrM,  Ilmhi6«  C^miaMlMMH 
ii»  Justknrii  <Kcd  S.  IX  N.  1l«gii; 

Caria  legium^  aflumata. 

Hii  Majes^'s  AdvMate  ttkHPe^,  That  the 

Crinaal  Lalimaft  hk ibtiaiieet  1^  Irii  liMjei- 

M  iatetest,  an^  alMi  at  th«  iMtiUwe  of  Jaact 

Mickaj,  dadgktar  to  tba  hciildvfaMe  Hvish 

Mackaj  of  Bi^flMNMe,  esq.  ami  reHct  tif  the  da- 

ansed  Coliii  Campbell  oT  OleHilre,  Ibi^-btfrseir, 

«d  ott  iMrfaalf  of  Efkabath  and  Liwr  Oanp- 

WIb,  bar  iaAntchiWrt^lii  with  boiMotiM  of  hii 

■id  majctttj's  lUit^Mrite,  for  hb  lilajMf '•  fn- 

teicst,  ascunst  JaMHf  Slaw  art  iti  Abehiltti  Ita' 

Datpr aTAjllHhj  MtMnHml/  kaoim or r«|>tit«l 

laitt^ie  aatoral  bratlier  of  Obartes  Sti^Wart, 

lile  af  Ardahiel,  aitaioted;  aad  Allan  Stetr- 

aft^  mbmolily  cidtod  Allan  Btack  Stewdrl,  aoik 

to  OottaU  Sdeira^t,  aKaa  Tic  Ete  V16  Alfister, 

idnelliiie  in  IttTerehbnirie  ill  ttannocb,  and 

■aee,  or  aoin^  tittia  di&t  tHa  18CH  day  of  Aiint, 

1746,  a  cajdet  or  aaMlar  in  tha  Fi^dch  Mng^'s 

aatite,  or  rapntdd  in  thia  eoaotry  to  hate  been 

aaeky  migftt  be  eallM.    And  tba  same  beiagf 

aeooi'diafffy  danay  and  tha  abora  Aflan49tewvrty 

cftanDonTT  calM  Allan  Break  Biewllrl,  bdn^ 

aft  and  diVera  timet  calted  pnblidy  ^y  the 

iaaeer  of  court,  and  thrica  eaft^  at  the  outer 

dMir  of  the  court- bouae,  to  hara  compeared 

and  anderiyeii  the  law  lor  the  crime  of  rooider 

caomiittBd  by  him  npoo  tha  aaid  deceaaed 

Calm  Campbafl  of  Gfennroy  in  manner  at  length 

neaiiDoed  in  tha  aaid  Criminal  letters,  he  barmg 

beeo  Uwfiiny  cited  for  tiiat  effect j  hat  not  com- 

peariaf^^-— the  lord  jostioa  genetal,  and  lords 

ffimmiarioDcrs  of  jnaticiary,  decern  and  ad|ndge 

Allan  Stirwart,  oomononfy  caUad  Allan  Brack 

filsirart,  saii  to  Donitd  Stewart,  alias  Vic  Ban 

Vie  AHialer,    sometime   hi   Inrerehomrie  in 

ftaaaodk,  aad  since,  or  sometime  after  the 

18lh  day  af  April*,  1746,  a  cadet  or  soldier  in 

theViMeli  king's  serriee,  or  reputed  in  this 

cooBtry  \o  faara  beHi  such,  to  be  an  outlaw 

aad  ft^ta  IW>m  his  majesty's  taws ;   and  or- 

dkitt  hna  to  be  ptil  to  the  bom,  and  aH  bis 

ttMVcaUa  gcudt  and  g^ear  to  be  eschfeat  and 

isbi ought  to  bik  vatjeaXf*n  use,  for  hia  not  ooin- 

peariag  thia  da^  and  ptaea,  to  ttnderiy  the  law 

ftr  Ilia  crioaa  of  murder  coukmitM  by  htm  upon 

the  deceaaed  CoKn  Gampbdldr<llebUve,aB  is 

msia  folly  manttobed  in  thDa  criminal  letters 

nindagatma  him  tbiereanent,  at  tba  instance  of 

WiSamGiaii^of  Prastongranga,  esq.  his  ma- 

iMf'aadfifcata,  Ibr  liis  majiesty's  hiter^est,  and 

alfii  at  the  instance  ol' Janet  Maekay,  daagbteV 

to  tbebeboorabie  Hugh  Hackay  of  Bigbouse, 

aaadfiehct 'of  tha  &A  deceased  Colin  Camp- 
af  Gkmre,  for  heneli;  and  on  behidf  of 


A.  v.  17MI 
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BAEUbctband  Ldey  CamMlsy  bcs  infimft 
ahildrea,  withvooaoauraa  of  Ms  mafts^^s  ati- 
fooata^  iav  his  ssqasty^a  interest;  tba  ssid 
jUlaa  Stewart^  cemmaoly  called  AUan  Brsdl 
Siawatt,  hanriig  been  lawfully  dtad  for  ths* 
e Act,  oft  times  esAai,  aod  aat  aowpeannff^ 

AnoTLL,  I.  P.  hi 

IntraiC 

Jtunm  S0e»9H  Indicted  anA  aaedssd  al  tba 
iostanea  of  bis  majesty  *s  adrac»te»  Ibr  hi*  nla« 
jssty's  iuterast}  aad  also  at  tba  instaaca  sf  Janet 
Maefcayv  daagfattir  to  tha  ionoarabia  Huik 
Maekay  ^  jSgboosa,  cso;  aajd  raHet  of  tta 
said  deceaaed  Calia  Campbell  af  Gleaura^  ibr 
herself,  and  on  behalf  of  Blltabath  and  Luey 
Campbells,  her  hiftiot  childreir,  with  ooDaoaisa 
af  his  majesty's  advocate,  for  bis  miyesty's 
iateresti  as  guilty,  actor,  or  art  and  part  of  tba 
cridio  of  murder^  committed  in  tba  maauw 
knentioned  in  tba  Criminal  Letters  raised  thisafc 
aneat  Mralnst  Hillij  aod  Albm  Sitww,  oaaa^ 
monly  Ailed  Allab  Bl«ck  Stewart,  80»  ta  Da^ 
bald  Stewart,  alias  Tic  Ban  Via  Allisler,  aooM^ 
time  in  Iu»»oba«<kt  in  flannoob,.  aad  slnoS^ 
or  sofltietiiaa  ^lar  tha  ibtb  dar  of  April,  1740, 
a  cadel  or  sotHar  in  the  FVettcb  kiagni  sartieo^ 
or  repated  in  this  catmtry  IS  hafu  teen  seoh» 

Fmuratdnfor  iht  Pro$ecuiors, 

Tha  right  hoa.  WWiMk  0ra»#  of  Presto»> 
giange.  es^.  his  MijeSljr'b  AdfoMe. 

Mr.  Jssiet  Eff^ihe,  ad? ooate,  sherifrdapata 
af  FisrtbShire. 

JUtti  John  Campbell  youHgfer^  of  LsfeasM, 
advocate.  * 

Mr.  Robert  Cttmphett  of  Asihltfh)  ad¥oeatit 

i^Mioa  JPrsjrer,  ^si|.  ddvdcStlt. 

JPrqcurai^n  for  Xh€  Panml, 

Mr.  Oeorge  Brwm  sf  Colsibttn,  advacata, 
sheriff-depute  of  the  rfibne  of  FaHbr. 

Mr.  TkomoM  J^illar,  advocate,  sbcrMT-dbpatb- 
of  the  stewartry  of  Kirkcudbright. 

Mir.  Walter  Stetoart  younger,  of  Blasriit- 
hall,  advocate. 

Mr.  ^^/dhert  Mcdntoihf  advooata. 

»  •        .      * 

His  Mi^eaty 'a  Advocate  moved,  that  tba  Cri- 
minal Letters  against  the  panoel»  and  tl^e  be- 
fore-named Allan  Breck  Stewart,.. nigbt  bf 
read.    And  tba  aama  was  acQordinfldy«ma. 


Lord  Justice  Gtnerat.  James  (StOWMt,  you 
bare  b.eard  the  Criminal  tetters  aginbii  you 
read.    What  bare  you  io  aay  td  Ih^eh^  P   ' 

Jnmet  Stewart,  My  lords,  I  titk  tiot  gtMll^ 
of  the  crime  of  wbtcb  I  atti  ibeittelh  ah#  I  ^ 
fo  to  my  lawyers  to  mak^  my  ji^fendfr. 

Mr»  Walter  Stewart  for  tba  panael* 

My  Lord  Justice  General ;— I  appiebr  as 
counsel  for  this  prisoner,  James  Stewart^  who 
now  stands  at  your  IbHfcbip's  bbr,  charaed  as 
being  accessary  to  one  of  tbe  fbolest  ana  dMbt 
barbarous  idnrdi^ri  that  bAs  Occurred  lit  any 
country ;  tfa\e  murder  not  only  of  ato  iuuocMR 
geutteman',  but,  as  will'  be  pr oveif,  the  paattsPb 
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own  iDttmate  friend;  and  that  witboat  the 
smallest  profocalion,  sa?e  what  greatly  en- 
baDcea  bis  ffoUt»  fiz,  Gleoure's  h^ug  in  the 
faitbful  dUMwarge  of  bis  duty  in  an  office  en- 
trusted to  bim  by  the  public.  He  is  charged 
-with  causing  Allan  Breck  Stewart  lie  in  wait 
for  this  unhappy  gentleman,  and  take  bim  oif 
bj  a  base  and  inhuman  assassination.  I  am 
sensible,  my  lord,  that  the  pannel,  accused  of  a 
murder  attended  with  so  many  aggravating 
circomstanoes,  must  appear  berore  your  lorf 
8hip»  his  jury  and  the  world,  in  a  very  unfii- 
vourable  View.  A  certain  indignation  naturally 
arises  in  every  humane  breast  against  one  sus-. 
pected  of  so  horrid  a  crime ;  and  this  must 
Botbe  a  little  increased  by  the  malicious  stories 
and  insinuations  industriously  spread,  which 
the  pannel,  from  his  dote  connnement,  has 
had  no  opportunity  of  contradicting,  fiut  now, 
as  he  has  put  himself  for  his  trial  upon  God 
and  his  country,  by  pleading  not  guilty,  until 
that  country  finds  bim  guilty  the  presumption 
is  for  innocence.  This  he  has  a  title  to  de- 
mand. All  I  shall  ask,  bowerer,  is,  that  as  I 
know  his  judges,  so  I  hope  his  jury,  and  all 
who  now  bear  me,  will  lay  aside  any  prejudice 
affainst  him,  and  will  form  no  opinion,  until  the 
circumstances  of  the  libel,  the  defences  which 
I  am  now  to  offer  against  it,  and  the  proof  of 
both,  be  attentively  considered.  For  myself, 
my  lord,  I  must  say  (And  I  believe  I  may  say 
the  same  for  all  toe  gentlemen  on  the  same 
side  with  me),  did  I,  after  the  strictest  inquiry, 
suspect  the  pannel  to  be  accessary  to  this 
murder,  it  would  be  the  last  action  in  my  life 
to  stand  up  in  bis  defence.  But,  i«y  lord,  we 
have  gone  through  this  libel  with  the  greatest 
attention,  and  have  taken  a  view  of  the  several 
lacts,  which,  after  a  precognition  of  aboye  a 
thousand  witnesses,  are  set  rorth  to  support  the 
charge  against  the  pannel;  we  have  heard 
fiom  the  pannel's  own  mouth  his  defences 
•against  this  charge,  which  he  avers  he  can 
prove ;  we  have  heard,  from  the  unprejudiced, 
the  general  character  he  bears  in  the  world, 
and,  from  the  whole,  cannot  help  concluding, 
that  be  is  not  guilty.  We  look  upon  ourselves 
as  standing  up  for  innocence,  when  defending 
this  pannel.  It  is  therefore  our  doty  to  defend 
him  with  that  warmth  which  innocence  claims 
as  its  due. 

In  the  entry  of  this  trial,  my  lord,  I  cannot 
help  complaining  of  most  intolerable  hardships, 
which  this  pannel  has  undergone  since  May 
last,  when  he  was  first  incarcerated.  My  lord 
advocate's  humanity,  bis  tenderness  to  pitnnels, 
I  can,  from  my  own  little  experience  in  trials, 
subscribe  to.  The  unjustifiable  steps  I  am 
now  to  complain  of,  1  must  therefore  Uiy  to 
the  charge  of  the  private  prosecutors.  I  dare 
say  my  lord  advocate  as  little  knew  of  them, 
as  be  will  now,  when  he  hears,  approve  of 
them.  The  pannel,  since  the  month  of  May 
last,  has  been  kept  in  the  closest  confinement. 
For  the  first  six  weeks,  no  mortal  was  allowed 
access  to  him :  after  that,  indeed,  for  some  short 
time,  adouttiDce  was  given  to  ha  wife,  and  one 
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or  two  more ;  but  any  who  could  be  tbou^li 
proper  persons  to  prepare  defences  for  his  trisL! 
were  carefully  denied    access  to  him.      Ani 
again,  for  a  considerable  time  before  his   trfal 
be  was  close  confined,  and  all  admittaoce  re 
fused.    When  his  counsel  came  to  this  place 
and  wanted  to  see  him,  we  were  told  that  nom 
were  to  be  admitted  without  a  warrant   Troa 
the  duke  of  Argyll ;   and  a  petition  was  ac< 
tually  drawn,  to  be  presented  to  your  ^ace 
when  a  message  came  allowing  us    acpess, 
His  sons  and  his  servants  too  have  suflfered  th< 
same  close  imprisonment.     And  all  this   no< 
only  contrary  to  humanity,  but  directly  in  the 
face  of  the  act  of  parliament  1701,  which  dis- 
charges close  imprisonment  after  eight  days, 
under  the  severest  penalties.-  By  the  urecaa* 
tion  of  this  private  prosecutor  too,  the  bar  has 
been  in  a  manner  shut  up  against  tliis  panoel  $ 
all  the  old  experienced  counsel,  though   not 
brought  to  maintain  the  cbairge  against  hioa, 
have  been  retained  from  giving  him  their  as- 
sistance ;  otherways,  in  all  probwility,  I  bad  not 
now  been  employed  to  open  his  defence.     The 
pannel's  house  and  bis  repositories  have  been 
three  several  times  searchra,  and  papers  carried 
off  by  near  rdadons  of  the  prosecutors,  attend- 
ed by  a  military  tbrce,  and  without  any  war- 
rant.   His  wife  and  his  sons,  who  by  the  laws 
of  God  and  man  cannot  be  called  as  witnesses 
against  him,  have  been  examined  upon  oath  ; 
some  of  them  five  different  times,  to  catch  at 
any  discordance,  had  there  been  any,  in  their 
dedaratkms;   and  these  very  declarations  are 
now  proposed  to  be  brought  in  proof  against 
the  paimel,  while  the  declarants  themselves 
are  alive,  and  ought,  by  the  fundamental  laws 
of  this  kmgdom,  to  be  examined  in  presence 
of  the  pannel  and  jury.    These  are  bsrdsbips* 
my  lord,  which,  thanks  be  to  God!  meet  with 
no  encouragement  in  this  now  a  free  country. 
The  time  was,  indeed,  wb^n  the  feeble  law 
was  unable  to  protect  the  innocent,  when  the 
rules  of  justice  were  broke  to  pieces  by  the 
ruffian  bands  of  power ;   then  our  unhappy 
country  groaned  under  the  intolerable  yoke  of 
arbitrary  power ;  then  was  scarce  the  form  of 
a  trial ;  the  best,  the  greatest  of  our  country, 
even  an  Argyll,*  fell  a  sacrifice  to  the  will  of 
tyranny.    But  now,  my  lords,  the  days  which 
our  fathers  wished  to  see,  and  did  not  see,  we 
have  the  happiness  to  enjoy.     A  fiur  trial, 
which  the  noolest  could  not  obtain,  the  meanest 
are  now  entitled  to,  under  the  protection  of 
laws,  guarded  by  a  government  ever  watchful 
for  the  good  of^^its  subjects,  under  which  the 
keenness  of  private  prosecutors  will  meet  with 
no  countenance  or  encouragement.    The  pan- 
nel, enjoying  the  privileges  of  every  free-born 
Briton,  is  now  to  stand  trial  before  tbe  judges 
and  jury  of  his  country  ;   and  as  his  judges 
will  shew  the  ^^atest  impartiality,  he  expects 
tbe  same  from  the  gentlemen  of  the  jury, 
They  will  judge  of  the  proof  brought  before 

*  See  the  Case  of  the  eari  of  Argyll,  vol. 
8,  p.  843. 
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fkm,  Img  ui  tiitir  eye  the  evoDpte  of  A^ 

■i|hy  M,  ku^  vkoie  holy  Dftme  the^  bate 

mm  l»  4* jiHiijr,  Mm  wmm  awful  tribuaal 

iov  ii  DO  fo&j^mni  fomed  from  ovneB  or 

/Mpri  yM|iMUc«i»  lull  erorj  vao  b  judfod 

wnfiBf  to  hio  vQiln.     Tfisjr  will  eoiifidcr» 

dilaf  Ibej  Ofo  to  uswor  to  God,  io  they  have 

liawitr lolbe  worM,  who  will  mako  a  lunow 

mi  mpmfmi  acmtiay  ioto  their  Tordiet*     M 

fh  MM  liflia  1  caoaoi  hdp  oayisg,  that, 

awtf  aU  the  havdibipa  this  paniiel  hae  tafoed, 

IbopekiBouepieeoof  food  fbrtane,  thai  ho 

iil»  kt  fttBd  ^  goqtienito  of  the  oano  eoon- 

qr  vMi  fciawnft  wdio^  fiom  their  mono  partiea^ 

m  fcwiikdjpBjoif  the  paaael,  and  bio  character 

liihe  woildi  ehoiild  be  beil  judgee  what  proof 

a  ummmry  to  fix  apea  hin»eo  hfaick  a  erune. 

laordir  thaiyoiir  lordibi^  may  more  fully 

mJtmaod  the  Monooa  aow  to  he  offsredfiir 

ttepmael,  I  will  heg  kare  to  lay  befiwe  the 

CsMt  ea  acGoanl  of  the  fecli,  which  hare 

ma  iwe  to  ihia  prmocotioi^,  ao  ihey  really 

JifyfMd;  a«d  ao  wa  have  ifk  them  mm  the 

Mtocrt  ewa  BMiithy  at  a  time  whoa  it  waa 

ink  hii  iatemt  to  hide  the  trath  firom  m 

Tkt  manel,  my  lord»  wee  i»  pmaemioD  of  a 

the  eetato  ef  Ardthiel  called  OlMdam, 

of  another  called  l4itter» 

which  ha  hedeuhMtibr  about  70/.  Soito 

a  ynr,  wfaen  Glemire  wan  a^poietod  lector  on' 

theertatoofAiMiwIiiiFehruery  1749.  That 

eootiiioed  the  frieadship  whieh  he 

Mae  epterteiaed  for  the  paanel  ia  a  very 

He  gaive  mm  themaoage- 
^  the  whole  eatate  of  Ardabiel,  power 
t^pot  in  end  reoaofe  teoaotsi  aud  to  raiae  the 
Haia  m  ha  eboahl  think  propav,  and  took 
ynriy  ftem  the  peonel  hie  bill  tor  the  rent  of 
fbmiate»  al  whieh  U  had  haw  aomeyed  1^ 
dabBoeaof  esdaa^uer^kapinff  himtoapply 
thecampkn  to  lU  oae  of  Irdahiel'a  diildiaB. 
nil  agicmaeat  will  be  iaatmcted  ky  dia- 
daifia  and  lettaia  under  Qknaie'e  owa  bead. 
ttoM«aw  befiire  Whitaanday,  175i,  Oleoum 
•ffM  to  the  pamml  to  yield  the  farm  of 
9lmdarai;p  whmh  he  tbea  ppaaoamd,  to  Mr. 
CuapMof  fiolawoUa,  a  particnlar  Meod  of 
Mil  who  aflared  OB  additional  ffcwt.  Thiathe 
paml  imamdiately  complied  with,  withem 
^aHhif  a  wawfcngi  and  taofc  the  farm  of 
Aacbam» where  henolw  livaa,  from  Mir.  Camp- 
WaTAiadi,  hut  alili coatinued  to  aplifttfaa 
MH^  af  iaMiid,  ki  terma  of  hia  agreenaMit 
vilb  Glennm.  ftamrtime  in  Apnl  leat,  Oleaww 
'  a  waimg  aapuoat  the  aahtooant  ia 
to  ramavo  ftem  that  frim  at  Whit- 
iy  175iK;  aapi  Ukawaya  aqiiaet  aoeoal 
tmMto  ^  the  laofb  of  ArdAiet  The 
ftoiri  darn  aekaowMge,  that  ha  did^apoala* 
Mk  nithi  Glanaaa  upon  tbiBy  t^Hmg  hito,  ka 
^laagfat  k  haadito itara Ihem  out,  eiacethi^ 
•faai  to  ffiwmmDe  add^aal  roat  than  any 
tdMn.w«M»  and  tttommrato  toko  Hie  aatha  to 
wafpmmeak  But  Qlawiea  atUi  ^Mrriatad 
■^  ki  irantoriim;  ttpon  whkdi<  the  pannet, 

ia  fiduriimrsh,  at  the  do* 
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of  the  Ikety  and  praaealed  itto-ane  oflhebaiaim 
of  exchequer,  who  dnapproved  greatly  of 
Okttare'a  procedure ;  but  could  do  nothiog  to« 
wardo  potting  a  atoj^  to  the  removing,  aa  m 

a  novum  of  tlw  barona  waa  aot  to  be  bad  until 
lie  next  exiohequer  term.  Bat  he  kept  the 
memorial,  piamiaing  to  repreaant  the  caae  to 
the  whole  bemne ;  and  added,  that  he  had  no 
denbty  but  they  would  i|ive  an  order  to  the 
Actor  to  continue  the  ieiwnto  m  thenr  pomm* 
aiooa.  The  paanal  upon  tbia  adviaed  with 
aouaael,  how  the  teaaota  aaight  be  hept  ia  nee« 
amaion until  the eaehequer  term;  and,  l^ttMur 
ad? iea,  applied  Ibr  aauapenamn  of  the  lemov^ 
mgto  theq>miof  ■wmen-;  And  a  bin  of  ana* 
peaaion  being  aooardiagly  preaented,  a  aiat  waa 
obtmoed,  aaa  the  bill  ordered  to  be  anawered  ; 
which  aiat  waa  intimated  to  Olenure^  upoa  the 
pannel'a  vatumiag.  into  the  country ;  and  he^ 
not  knowing  the  Ibrme,  having  carried  with 
him  the  priaiipel  bik  of  auapenaion,  and 
QIanura  immediately  giviag  ia  anawer%  the 
aame  ware  adviaad  wilMut  ifae  biU,  and  k  waa 
wfuacd.  Tbia  acheBae  of  a  auapaaaiao  havkig 
failed,  and  Gleaum  perriaringki  hia  raaolutioa 
of  epectuig  the  teaaato  upon  the  term-day  at 
which  they  were.waraed  to  remove,  the  paalaeH 
apoa  a  aecoad  appliealkm  fioet  the  teaaami 
wrote  to  Alesaader  fiteweit^  notary  public,  to 
coaae»  upon  the  1Mb  of  May,  that  they  aughi 
prolaat,  and  tokeaa  inatraaaeot  againat  ulenurei 
if  he  procaedad  to  ejeotion;  and  when  Mbe* 
aader  fitowart  excused  kimaelf,  the  pannel 
aent  a  latter,  by  exprnm,  on  the  14th  of  May» 
to  Cbarlep  Stewart,  notoiy  m  Aaehintoor,  to 
come  on  the  aame  ermnd,  and,  in  a  poataciiprti 
bid  him  tdl  WiUiam  Stowart  to  aend  down  81. 
aterling,  to  pay  four  milk  oowa  wkich  be  had 
bengbt  for  ma  uae  at  Ardehiel,  and  wh^b  the 
*iinTtT  had  rafuaed  to  deliver  until  they  got 
the  pvioe,  though  Willkim  Stowart  had  wroto 
forthem.  Tbia  poataaript  ia  kud  hoMof  hf 
the  araaeeutora,  aa  a  ctremnatance  to  fix  thia 
muraer  upoa  tka  pannal.  But  thia,  my  lordv 
I  am  not  aarpriaed  at;  other  lettera  of  bm 
ahare  the  aame  fote^  though,  ii  poaaible^  lem 
arimiaal  thaa  thia  one:  By  lahai  oonjuration^ 
ar  what  mightj^agie  they  can  be  madeao,  I 
own  1  caanot  Goiyectore. 
The  paatiel,  in  fiirther  proaccution  of  thia 

en  of  laidag  a  proteat,  on  Thoraday  the  14th( 
I  aagayMlJaaaea  Stowaca  younger  of  Faana* 
daicb^  aad  John  Stowart  younger  of  BaMa^* 
eheUfh,  to  benreaeat  on4ke  16ib,  and  witnem 
hia  prottat.  But,  on  the  Tburadar  evenkig^ 
the  pennel  reeaived  the  melaarholy  aceonnto 
of  Olenom^a.  being  maedcved  in 'the  wood  of 
Lettermore.  Theae  era  thateto  which  gave 
vim  to  that  iavatomte  maKoe,  which  the  libel 
ma  iadnoed  the  pannel  ,to  eonapire  the  dealb 
of  Gleaure.  The  worda  are?  ^  Aad,  on  ao<« 
count  of  the  mid  Golin  Caiqipbdra  aceeptuig 
theaaid  bfice,  and>of  the  abovoHDeDtioned-  ani 
other  hia  praeeedkin  urtkefiikhM  diachargi» 
of  the  jdUty  tharear,  ^e  mid  Jamea  conceived 
mmntment,"  &c  Hoit  nayuft  *ia  eencluaion 
ia^  1  da  kumbly  auhmlt  to  your  locdebipa, 
C 
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After  Gfonnre  was  nwule  ftotor,  yoar  lordship 
sees,  tbey  cootinned  to  the  greatest  frieodship : 
yoa  see  the  paDoel  managing  the  estate  of 
Ardshiel  onder  Gleottre,  removing  from  bis 
possession  Of  Gleodoror,  at  Gleoure's  desire, 
without  patting  him  to  the  trouble  of  a  warn* 
iog,  and  going  and  residing  under  Mr.  Camp- 
bell of  Airds.  He  had  no  possessioii  in  Ard- 
ahiel  estate,  as  Lettermore  was  subset;  bis 
management  of  the  estate  was  not  taken  from 
him,  and  he  was  still  allowed  to  remit  part  of 
the  rents  to  Ardshiel's  family.  He  has  no 
oomieyion,  by  blood  or  otherways,  with  the 
tenants  warned  to  vemore;  there  is  not  so 
noch  as  one  of  them  of  his  name.  The 
estate  was  annexed  for  ever  to  the  orown,  and 
was  in  a  few  months  to  fall  into  the  bands  of 
oommissioners,  appointed  by  his  majesty,  who 
would  probably  restore  the  tenants,  as  they  of- 
iercd  more  rent  than  those  put  in  by  Olenure. 
Can  any  mortal  believe,  that  the  pannel,  be- 
eanse  Glenure  was  to  execute  a  removing 
•gainst  these  tenants,  should  enter  into  so  exe- 
^orable  a  design,  as  to  assassinate  ihatgeutle- 
man  by  the  minds  of  Allan  Breek,  on  the  14th, 
when  we  see  him-  pursuing  quite  another 
aehenhe,  sending  for  a  notary  and  witnesses  to 
lake  a  protest  against  him  on  the  15th  ?•  In  all 
esses  of  murder,  1  do  humbly  apprehend,  it  is 
of  neeessi^,  that  there  shonid  be  malice  afore- 
thought, which  is  th«  essence  of,  and  eonstl- 
tutes  the  crime;  and  air  passions,  particularly 
one  of  80  extraordinary  a  nature  as  this  malice, 
must  have  had  some  cause,  i  do  submit  to 
your  lordships,  if  there  is  the  smallest  appear- 
ance of  that  malice,  or  any  thing  like  a  cause 
assigned  for  it.  But,  even  taking  the  story  as 
it  stands  in  the  libel,  it  is  a  tale  mat  can  gain 
credit  with  no  mortal.  What  earthly  pur- 
pose could  the  pannel  serve  by  such  a  desperate 
piece  of  villainy  P  Would  the  morder  of 
Glenure  prevent  the  removal  of  the  tenants  f 
Wouhl  not  the  minder  of  Glenure  deprive  him 
of  the  liberty  which  that  gentleman  nad  git^^en 
him  to  uplift  the  rente P  Wonid  it  not  put  It  out 
of  his  power  to  help  his  brother  Ardshiel's  fii* 
mily  P  The  pannel  is  allowed  to  be  a  judidoos 
man,  prudent  in  his  actions  b^ond  roost  men 
of  bis  rank  in  the  world.  Csn  it  bjp  believed  he 
would  do  a  thing  so  directly  contrary  to  his  iu- 
leresl  P  Snppoae  him  capable  of  the  crime,  we 
must  suppose  bim  the  greatest  fool,  as  well  as 
the  greatest  monster  that  ever  disgraced  hn- 
nanity.  But,  is  this  his  character  P  No,  my 
lord,  as  he  is  a  sensible  man,  so  all  who  knew 
bim  will  say,  he  is  a  humane,  peaceable,  good- 
natured  man,  loofced  upon  .as  a  lather  where 
lie  lives ;  strangera  were  happy  to  get  tlieir 
ohiMren  under  his  care,  as  in  net  he  is  tutor  and 
curator  at  this  very  time  to  several  orphans, 
who  have  not  the  smallest  relation  to  him. 

Here,  my  h»rd,  I  will  for  a  little  leave  the 
Monel,  and  ^ve  an  nccoont  of  Allan  Breck 
Stewart,  who  is  charged  as  the  committer  of 
this  murder,  hasiofg  entered  into  a  wicA»d  ceo- 
iohiuSy  with  the  pannelfor  that  purpose.  Whe- 
ther jho  -was  the  aetml  anudenr  or  not,  tfao 
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pannel  knows  not ;  n^her  is  ft  my  boot 
say.  I  shall  only  point  out  what  coone: 
were  betwixt  the  pannel  and  Allan  Breck,  i 
ing  it  to  your  loruship,  and  the  jury,  to  judgf^ 
tf  the  circumstances  of  these  connexions,  as  1 
shall  now  open  them,  or  even  as  ther  mre  laii^ 
in  the  libel,  are  sufficient  to  fix  upon  the  paniieJ 
his  being  a  conspirator  in  this  execrable  ptot. 
At  the  same  time,  there  is  no  question  but  tlic 
prosecutors  mnst  fix  the  actual  murder  opon 
Allan  Breck,  otherwise  the  charge  againflpt  the 
pannel  entirely  flies  off. 

This  Allan  Breck  Stewart,  my  lord,  wasi  the 
son  of  one  Donald  Stewart,  a  particular  friend » 
and  distsnti  relation  of  the  pannel's.    He  died 
while  bis  children  were  infonts,  and,  iipdn   his 
death -bed,  committed  them  to  the  care  of  his 
friend,  naming  him  tutor  and  curator  to  them* 
The  pannel  faithfullv  executed  this,  trust,  took 
care  of  the  children's  education,  and  manag'ed 
their  effects  to  the  best  advantage.   Allan  turo* 
ing  extravagant,  when  he  gr^  up  to  matile 
estate,  and  having  spent  what  was  left  him  by 
hia  father,  inlisted  in  his  majesty's  werwice^ 
without  clearing  accounts  with  the  pannel,  wiio 
used  to  supply  him  with  money,  and  pay  little 
debts  tor  bim,  even  after  he  became  a  soldier, 
though  he  knew  be  had  already  ffiven  bim 
more  than  his  patrimony.    This  the  pannel 
^thooght  he  owed  to  the  memory  of  his  deceased 
friend.    Breck  continued  In  hb  maiesty's  ser- 
vice until  tlie  battle  of  Preston,  where  bein^ 
taken  prisoner  by  the  rebels  he  inlisted  witn 
them,  oontinned  with  them  during  the  rebellk>n» 
and  afterwards  made  his  escape'  into  France, 
and  inlisted  in  the  French  service,  where  be 
still  continued.    Since  he  first  went  over,  he 
has  been  in  use,  now  and  then,  of  comin|f  back. 
toScothind,  and  staying  a  few  months  with^ie 
relatiotts;  he  eommoiily  landed  first  at  Edin- 
burgh, and  lodged  in  the  house  of  one  Hngfi 
Stewart    There  he  seMom  went  cot  but  in  me' 
night, and  more  than  once  narrowlyeicsped 
bang  appt«hended  as  a  deserter.    When  ho 
came  up  to  Rannoch  or  Appin  among  his  rela* 
tions,  be  used  to  stroll  about  without  any' 
settled  residence ;  and  where-ever  he  csine,  bo' 
generally  threw  off  bis  French  clothes,  as  tbey 
were  remarkable  and  improper  for  that  hilly 
oountry,  and  borrowed  from  any  acqnaintaace,' 
where -ever  he  happened  to  be  at  the  time. 
Among  othera,  he  used  to  visit  at  the  panaeKs 
house,  though  he  came  seldomer  there  tbsn  to' 
other  places  in   the  neighbourhood,  ss  the 

Kmel  used  to  take  a  good  deal  of  freedom  in- 
mtog his  conduct  andextravagaoce.    About 
the  b^onhig  of  March  last  became  over  from 
France,  was  at  the  houses  of  BalaebaHsn 
and  Annat,  and  went  from  thence  to  Glen* 
bocky'k  house,  where  he  continued  until  the 
end  of  March,  and  while  there  he  threw  sade' 
his  Preach  clothes,  and  wore  clothes  behmging' 
to  Glenbucky,  or  liu  brother.    In  the  ban- 
ning of  AunI  he  came  to  the  pannel's  bouis,' 
iasmediateiy  before  the  pannel  went  to  Edia- 
borgh,  and  staying  a  day  or  two,  went  off  wkb  a 
daiioslsaiod  shorioos*  withotov  bmiioiissd 


«] 


Jbflt  mwnuf* 

fllNT  Hrti  tf  the  conatrj  drcM,  which  h«  bad 

fidw  ip  ibotil  the  paanelV  house,  and  eon- 

liMrf^wiliiny  aboot  the  country  io  that  dreaa^ 

■I?  Ike  latter  end  of  April,  when  he  relurned 

*  Aepanncra  home,  and  atajed  a  aiog^le  nif^bt. 

(kiballth  of  May,  aboot  one  o'clock  after- 

BMB,  he  letoniedy  and  found  the  pannel  apon 

ifidd,  where  fain  aerrnnta  were  coverinfp  pota- 

IMIL   Tbcj  fsontinucd  there  abont  a  quarter  of 

aa  kwr  ui  the  bearing  of  the  aer?anta,  when 

aa  expicaa  eame  frotn   Mr.  Campbell  of  Airda 

tatbe  pannel,  desiring  him  to  come  to  him  at 

IttI  aMin  bosinesa ;    upon  which  the  pannel 

nallBed  with  Breck  from  the  field  to  the  honae, 

at  about  fifVf  yaida  distance,  and  leavinir  him 

Ihwa  without  going  in,  went  directly  to  Keil ; 

matinuod  there  until  betwijrt  ten  and  ele?en  at 

■igbt,  when  returninflr  home  be  found  there 

asrcralatrangera  beriitea  Allan  Brack.    Tbey 

aapped  all  together,  and  oontioned  in  one  room 

aatfl  tbey  went  to  bed.    Breck  hy  in  the  bam 

wiib  the  pannel'a  sons,  and  one  Archibald 

Ganeroo.    The  pannel  bad  no  private  confe* 

Kncca  with  him  ;  they  were  not  one  moment 

by  tbeaMelren,  nor  ever  in  company,  but  before 

tbe  family  and  the  strangera.    Early  in  the 

maniog  of  Tuesday  the  IStb,  before  Breck 

was  out  of  bedy  and  without  aeeing  or  apeaking 

vith  him,  the  pannel  went  to  Appin'a  house, 

and  Breck  was  gone  before  he  returned,  and 

the  pannel  has  never  aeen  him  since.    What 

cMica  he  carried  off,  he  does  not  know ;  but 

ba  baa  authoriaed  one  to  aay,  that  what  ia  laid 

b  ihe  indictment  noaj  be  true,  that  be  went  off 

in  the  short  coat  which  he  used  before.    That 

be  went  to  Ballacbeliah,  from  that  to  Glenco'a 

basse,  and  then  toCalUrt,  and,  on  Wedneaday, 

came  back  to  Ballaobelitb,  whei'e  be  stayed  all 

aigbt.    On  the  Thursday,  in  the  forenoon,  be 

aamled  Ballacheliah's  servants  in  carrying  out 

daa^,  and,  after  dinner,  he  got  a  rod,  and  went 

a  fiibinff,  continued  aome  time  in  sight  of  Bal« 

bffbelish  and  bis  aervante,  who  were  carrying 

oat  tbe  dung  ;  hot  going  a  little  up  the  water, 

a  naog  ground  intercepted  their  view,  and  they 

aaw  no  more  of  him. 

ThiR,  my  lord,  is  a  true  account  of  tbe  con« 
aaiiaa  betwixt  the  pannel  and  Allan  Breck 
precadins  the  murder,  as  it  will  come  out  upon 
trsof.    I  will  draw  this  condnsioo,  that  tbia 
barrid  cooapiracy  mutt  have  been  hid  and  con- 
certed between  them  in  a  few  aeoonds,  while 
tbe  ^ael  was  walking  from  his  potatoe  ground 
ts  bis  bouse,  at  fifty  yarda  diaUnce ;  for  at  no 
stbcr  time  had  they  any  private  conference. 
Thacfaanging  the  clothes,  your  lordship  aeea, 
waa  altagelher  unknown  to  tbe  pannel,  and 
vbat  Brack  waa  in  nae  to  do  at  the  pannel'a 
bmaa,  and  ever  the  whole  country. .   But  tak- 
iaf  fiM  alary  aa  it  atanda  in  the  libel,  who  can 
fMUy  believe  that  the  pannel  would  have 
|Dta  Breck  bis  own  elotbee  to  disguise  him- 
idf  for  oanaaaitling  this  murder,  or  that  Breck 
*aald  have  pot  on  this  diaguise  four  daysbe- 
■»»lbe  murder  happened P.  The  libel  says, 
QVmianss  eeitaiBiy  expected  on  the  Tbura- 
^J  H  iHanifiinFurt-WiUiwB  w  AidahicL 
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Wonki  Bredr  then  have  put  on  his  disguise  on . 
the  Monday,  and  gone  about  publicly  in  it  ?  No,' 
aurely ,  my  lord ;  children  would  have  conducted 
a  plot  better  than  this ;  and  yet  upon  this  circonn 
stance  of  cbanginff  clothea,  as  incredible  as  it  ia 
folsely  represented,  stands  ^ixa^  half  of  the  pro- 
seentor's  hopes  (if  tbe  libel  contains  tnem 
aH)  of  fixine  this  crime  upon  the  prisoner. 

J  proceed  to  lay  before  your  lordsbi|»s  the 
sequel  to  Glenure's  murder.  Betwixt  iix  and 
aeven  on  Thursday  evening,  Mackenzie, 
Glennre's  servant,  called  at  the  pannel's  house, 
and  informed  him,  that  his  master  was  shot 
dead  in  the  wood  of  Lettermore.  The  libel 
aajps,  that  the  pannel  appeared  nowise  sur- 
prised or  concerned  at  tne  news ;  and  that 
neither  he,  or  any  ot*his  servants,  went  to  look, 
after  the  corpse.  Mackenoie  will  not,  dare  not 
aay  so.  The  pannel  shewed  that  surprize, 
that  deep  <eoac!iern,  which  every  innocent  man 
must  feel  at  so  unex|»ected  and  melancholy  an 
accident.  He  directed  Mackenxie  the  nearest 
road  to  Glenduror,  to  call  Mr.  Campbell  of  Bo» 
laveolan,  Glenure's  friend,  and,  in  the  mean 
time,  aent  ancb  of  bia  family  as  couldlie  spared, 
and  aeveral  of  his  neighbours,  to  take  care  of 
the  corpse.  On  Friday  morning,  the  day  after 
tbe  murder,  tbe  pannel  received  a  measage 
from  Allan  Breck,  by  Donald  Stewart,  qephew 
to  Ballacbeliah,  who  had  aeen  him  in  the  fielda 
about  nine  o'clock  in  the  evening  before,  when 
Breck  told  him,  that  as  Glenure  was  killed, 
there  would  be  a  strict  search  for  hia  murderer  ; 
and  he  being  a  deserter,  it  waa  proper  for  bins 
to  keep  out  of  the  way ;  be  waa  tberafore  re- 
aolved  to  leave  the  country  immediately ;  that 
be  would  hide  himself  for  a  day  or  two  in  the 
desart  of  Koaiisiiacoan ;  and  as  he  had  no 
money,  he  begffed  of  Donald  Stewart  to  go  to 
the  pannel,  and  inform  him  of  tbia,  and  intreat 
him  to  send  a  little  money  to  him  at  Koa1isna<* 
coan.  Donald  Stewart  then  aaid  to  him,  that 
he  hoped  be  had  no  hand  in  Glennre'a  murder 
himaelf :  upon  which  he  took  God  to  witneae 
he  had  none ;  but  hia  being  a  deserter  to  the 
highland  srmv,  was  the  only  cause  of  his  ah- 
aoonding,  as  he  waa  sura  he  woukl  be  hanged, 
without  mercy/  if  he  was  aeized.  Upon  ra- 
oeiving  tbia  measage,  the  pannel  sent  Alex- 
ander Stewart,  packman,  to  Fort-William,  to 
one  William  Stewart,  a  merchant  there,  to  get 
five  g^ineaa  from  him,  telling  bim,  at  the  aame 
time,  that  it  waa  for  the  use  of  Allan  Breck 
Stewart,  who  waa  going  off  the  country,  as  be 
was  a  deserter,  to  shun  the  search  which  would 
be  made  for  the  murderer  of  Glenure.  Upon 
the  packman's  return,  he  found  the  pannel  in 
the  custody  of  a  party  of  soldiers ;  and  as  he 
bad  got  but  throe  guineas  from  William. 
Stewart  at  Fort-William,  the  pannel  ^ve  bim 
other  two,  and  bid  him  go  to  Koalianacoan, 
where  he  would  find  Allan  Breck,  and  give 
him  tbe  ^"^^  guineas.  U|ion  which  the  pack- 
man went  borne  with  tbe  pannel'a  wife,  who, 
be  ia  since  informed,  gave  him  Breck's  French 
ctotbes^  which  be  bad  left  at  the  pannel's  bouse 
the  Monday  before^   but  wfcach  tbe  ^saaA 
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Ipew  DptlHiif  of.  A«  lo  the  kng  cplssdc  l« 
the  indictment,  D«mtiii|f  the  ooo? eraatioas  be- 
turizt  Allan  Breek  end  the  booiBen,  m  the  fm^ 
nd  JcnowB  notbiog  of  then,  they  ebell  pasa 
vonoliced  by  me.  Only  I  be§^  leafe  to  aaahe 
tbia  ala^  ofaaervatioa  te  the  gentlemen  of  the 
jury.  tSmt  when  thia  part  ef  the  libel  eenea 
under  their  oonaideration,  they  will  ebaerf  e, 
thai  it  can  be  proven  by  the  eadi  ef  bat  one  wit- 
oeaa,  and  that  witneaa  awearing  only  to  what 
he  heard  Ulan  Brack  say  ;  eenaeqvently  the 
miatakiDg  one  word  moat  be  of  tJbe  meat  fatal 
eenae^oenee,  for  tbia  reaaon,  heanay  efidenee 
ia  altogether  refected  in  law.  They  will  ike- 
wiae  conaider,  that  what  Allan  Beeek  aaya,  ia 
•aid  by  one  who  wanted  to  clear  himaelf  lo  the 
hooman  of  the  marder  of  GlemMre,  whioh  the 
honman  chaegad  him  with;  for  which  reaaon 
he  might  be  tempted  to  thro#  out  inainB^eoa 
i^paiast  ethen.  Xet  the  jury  keep  theae  binta 
in  their  eye,  and  then  lei  them  give  what 
weight  te  thin  part  of  the  libel  their  eonaoiencee 
flan  allow  them.  The  paanel  waa  taken  into 
onatody  on  the  Kith  ;  on  the  19th  it  waa  ra- 
mourad  in  Fort- William,  where  he  waa  incar- 
eented,  that  Allan  Breck  waa  the  mnrderer  of 
Glenure.  No  aooner  doea  the  pannel  hear  tbia, 
but  he  wrilea  aletler  to  Mr.  Madarlaae,  writer 
to  the  aignet,  OKpraaanff  the  greateat  abhor* 
renee  anddeteatation  at  the  mnrder  ;  telle  him 
that  AUan  Brack  waa  aoapected  to  he  the  com- 
mitleref  it^aehe  waa  that  day  aeen  near  the 
place  where  Olennra  waa  killed,  and  knme* 
diately  diaappearad.  He  expreaaea  hia  deeira 
of  having  him  broogbt  to  jnatice ;  givea  a  par- 
ticahur  dcacription  ef  his  looka  and  drem ;  and 
farther  aaya,  he  waa  probably  gene  eonth,  to 
take  thefimt  lyportaoity  of  going  abroad ;  and 
tiiat  he  commonly  kNtgedin  the  hooae  of 
Hagh  Stewart  al  the  back  of  the  Foontain- 
weir«  when  he  came  td  Bdmbaigh.*  Tbia 
letter  too  ia  brongfat  af  a  point  of  dittay  againat 
the  pannel.  What  atrange  and  anacooaotidile 
tortoriagef  the  meat  nprightacttona  muit  thcM 


*  "  The  letter  here  mentioned  from  the 
pannel  to  Mr.  John  Maefariane,  writer  in  Edin- 
Inrgb,  bad  been  shown  to  the  governor  of 
Fort-William,  and  waa  received  by  Mr.  Ma»- 
ivlane  at  Edinboivh,  aboot  a  fortnight  befoin 
any  of  the  two  advertisements,  (vtn.  one,  by 
tbelordsof  the  regency,  and  the  other  by  the 
mlatiena  of  Olennre,  each  eftring  n  rawai^  of 
100/.  for  apprehending  Allan  BredL)  were  pnh* 
Mahed  in  the  newa-papers ;  and  raoHy  centnina 
n  troer  and  more  enact  dmcription  of  Brack 
than  either  of  them  doea.  Bnt  why  the  proper 
nae  waa  not  made  of  this  mformation  fiom  the 
Piiaoner,  is  to  thia  day  a  secret,  and  raawtns  to 
he  accounted  for  by  his  tbendoer.  It  waa  nn- 
donbtedly  a  great  neglect  in  him,  and  praved 
kortful  to  the  helplem  iaaMa  Stewart;  for 
anraly  it  shewed  an  early  fondnera  m  him  «• 
have  the  murderer  discoverad,  aa  no 'guilty 
person  in  hie  aenaea  would  diraet  hew  to  know 
end  6Qd  out  bis  acoomalice,''  gmnripment  In 
AflTfialofJamiiifitnwrtr     "«*"^*'^ 


pupa,  «hiar« 


Trial  ^Jomet  Stenarip 

be,  te  make  this  criminal  ? 
latioo,  this  friend's  son  of  his, 
supplied  with  nlittle  moneir,  to  keep  bum  out  ei 
the  banda  ef  the  military  Inw  aa  a  deunrter^  am 
sooner  doea  he  hear  him  named  aa  bf  lay  fgmdtm 
of  this  horrid  murder,  but  he  dofuaw  m  iai! 
poWer  to  have  him  branght  la  jnatice :  ntraompi 
Uia  indeed  to  make  this  n  crime!  WhntnhoiUd 
the  pannel  hanre  done  ?  Sbookl  he  hnre  opaa 
oealed  the  auspeoted  murderer  ?  No*  m  j  l«nd^ 
he  acted  n  mora  honourable  part,  eneb  n  pavi 
aa  tbii  court  will  approve  of;  eueh  n  pnrt  mm 
every  member  of  it  would  have  acted  binanelfl* 

Aa  1  have  taken  up  too  mneh  of  ynar  Inrd* 
ahip'a  time  already,  I  ahall  but  juat  naeiiliom 
auch  defonoea  aa  occur  in  point  of  law,  ieajrirngf 
them  to  be  insisted  en  by  the  gentleuann  wba 
are  to  support  me. 

And,  m  the  first  place,  however  willing  liim 
pennel  may  be  to  ataad  the  iaaue  of  his  tml,  it 
IS  our  busiaeas,  aa  counsel  for  him,  to  lay  bold 
of  every  handle  against  it.    1  therefore  auhoaift 
to  the  Court,  whether  thia  pannel,  who  iantily 
chaiged  aa  accessary,  can  be  tried  before  ihm  , 
principal,  Allan  Brack,  be  fimt  diaonaaed.    I  tlo 
most  humbly  contend,  he  cannot ;  Imo,  Bn«i 
oauae^  if  the  contrary  practice  were  allownd^   \ 
probation  might  be  led  againat  the  prindpnl* 
though  abeent,  oontrary  to  the  fundameotnl 
law  of  this  nation;  and  it  must  first  be  pravma    [ 
he,  the  principal,  committed  the  crime,  *  priaw 
*  debet  cooatara  de  corpora  ddicti,'  before  tbm 
aocesmry  can  be  couvicted.    Sdo,  If  tbe  am^    ' 
eessary  must  defend  the  abeent  principel,  it    \ 
may  be  of  the  most  fatal  conae^pience  to  both, 
though   innocent.     The  principal's  greatnut    ' 
enemica  may  be  led  aa  witneaaeai  and  such  da- 
fonoes  as  would  have  been  aufficient  to  eicnl-     ' 
pete   him  entirely,  may  be   omktcd.     Stin, 
Tbcee  principeb  are  followed  by  the  opiaieon 
of  aU  htwyers  who  write  UfMU  the  crimiosl  law,     ' 
and  Itkeways  by  the  practice  of  neighbeuring 
nations,  particubrly  that  of  Bnghmd;  whom 
the  principal  must  be  atuinted  aher  verdict  or 
oonfeeneiu  t 


before  any  judgmeut  can  be 
againat  tlieacceasary.  But,4to,  What  fnai 
Mad,  i  humbly  apprehend  to  be  the  bw  of 
Seotland ;  for  ao  M  ia  eipressly  said,  Rag«. 
Mag.  ch.  Sd,  b.  4.  Uuon.  Attach,  ch.  89,  and 
fl9  stnt.  David  8.  And,  agreeable  to  tbete^  ia 
the  opinion  of  oar  great  eriarinal  lawyer  air 
Geoige  Mackennie,  kid  down  in  the  strongeat 
tarma  ia  hb  title  Art  Part  paragraph  9lh« 
Sto.  I  must  olgeet  for  the  pannel  to  tbe  rde* 
vauey  of  this  lihel,  that  tbe  facto  and  dreum- 
stanees  mentioued  in  b,  thou|{h  they  sbenid  hg 
fully  proven,  are  net  anfliiniit  .to  iafor^bb 
being  acoeasary  to  thn  murder.  Evcry.libel  b 
a  ayllogism:  the  o^for  ptopeaitisa  cootaiae 
the  crime,  end  the  hiwe  agaiaat  thateifaaai 
the  mmor  eontame  the  foots  chmged  agaiaii 

«  •*  Here  Mr.  Stewart  waa  atopped  by  Iba 
D...^  of  A-*^  and  rebnked  foraaybff  tbat 
ha  or  any  of  tht  other  twe  judgea  would  hve 
acted  such  a  part.''  SunriaaMnt  totbeTibl 
afJt 
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ch^^ed^OMlaaMMiitto^ln  Mne,tte 
lie  Adae,  and  ike  liW  imle- 
ly  1  iwniMy  appiciitad,  le  tlie  pi»- 
Amd  tlw  above  aawatiau  ef  tke 


I  hope  yoor  lanWii|iawiHi;^ 

ilMiMn,  thai  Ibe  aeeimalaiioBa  «Imi««I  ia 

IM  iftel  aaa  aa  axtnaoaljr  ▼agae  aad  trivial, 

IkH  Ih^  are  aai  aaffieieat  to  Mag  the  faanal 

aa  a  aaapioioD  af  Mag  gvtity 

tkidiaUacliaBge. 

mH  tUak  piofar  to  lapal 

to  renh  the  faasal  a» 

to  tiM  kaowMfa  af  an  a«iaa, 

yau  wiQ  aitow  aa  a  paaaf 

if  all  tela  mA  caciiBUlaiMM  ifaal  aaalaod 

HhiicaMlaatiaB;  parti wJariy  af  to  friaad^ 

im«  I  ef  Maa  Bfaak*t  bciag  a 

r,  aad  Mfig  to  aae  topat  off  hia  Fnaeh 

aad  Mt  an  elotlna  batoafUMr  to  the 

iaaljf  vImm  he  iiappaaad  to  be  at  Ifae  timei 

if  the  paanal'a  kmmnf  ao  frivete 

£aimifdar;  of  tJw 
the  aaowiigatlwf 
r,fciddiag  hunacad  kirn  a  UMla 
to  JaaaMaaoaaSy  wlwie  be  waa  a|etos$ 
gcBMBlyef  alletlMr  dafaaaaa  Ifcat  mmf 
atawfai  ■  to  the  paapal  id  the  •&!»»  af  faia 
iBtL  IwtlloeMsl«de,«ytord8,twiilia8Nwle 
Md  to  tiw  geMleoBeaef  the  jarj,  tbatifaa 
— eiagiaul,  the  aaara  atvaotoua  aaiy  eriaae 
H  tha  Mere  etaMlgrMd  dialiaatly  th^  Witt  fe> 
fan  ktolieBfiade  out  to  thaoit  Ihat  aa  the 
caaa  ia  propaaedtohe  fixed  i^Hia  the  paaoel 
hj  piaauiptoae  evidence  atoae,  th«f  will  he 
aatotaa  to  dtoliopiiabiog  hea«rial  eoah  pve* 
■■piMaa  aa  are  eeaekiaive»  aad  aaeh  aa 
ait  ao;  halaRaeii  each  prceaiafttoni  aa 

Koae  hal  the  Muiel'a 

to  BModer  Gtoanre, 

iMhiraUy  oaMferoad  to  have 

If  they  iad  aaeh 

-. ,aa  that  thej  can,  helareAhDiffhIy 

Ca<  bnag  m  a  vcfdiel  Goilty,  ilaa  their  daly 
todi ae^ead  the  tow  will  have  ito  veweanoe. 
Bat  lei  thaaa  have  tbie  alwaya  in  tbeur  eye» 

gaihy  caeape,  thaa  that  one 
ahe^d  aaffer  death  hf  their 

Vr.  RiAeri  Mackintotky  for  ibe  Pannel. 

jMyLwd  Jnetioe  Cteaeral,  and  LerdaCooH 
■Mava  efianlieitory  9  I  appear  alao  to  coa* 
jokatoaiyaaBallBytotowanto  the  dcfeaoe  ef 
MMDal,  whe  haa  the  aMtoftooe  tobeae- 
tomaf  aeriae^  which  eMyhody  aauak  ad* 
MtoUafthedaaaait  dyesaad»aakM  n 

with  theatoalMpa- 

J  end  f  do  it»  B^  hirda, 

aiAefaaaaiatoB  ef  any  betof  ia  any  de- 

Ey*  ahM  ef  whidh  1  have 

tlMil«  poor  «MHi,etoaiik 

^7^  *^  ^ia>  iifey  aMi)^  sol  he  abaoHrtcly 


■f  ai  a 


aaaar  ■oa  aa  alNOlatcly 


deavmui  have  heea  oaad  todepiire  hiai  ef  abtor 
help. 

Mr  Kwdk,  1  dare  aay^  every  eae  who  speafca 
ia  tbia  oaaae,  ea  wftMtever  aide,  will  begin  with 
espieaung  a  detoataden  ef  the  crime  now 
charged  againal  the  pamel ;  if  wot  ia  aocanag 
the  aaaael,  yet  In  Una  we  ahaU  all  agree,  to 
eoadeHin  me  miseraUe  peraea,  wboee  cea- 
icieaoe  acoaaea  bimaelf  ef  it  $  whether  be  now 
atonda  at  the  bar,  ar  whether  he4lica  froai  the 
evcnging  award  ef  jaetice.  I  aaoel  acknow- 
ledge, that  if  the  paaoel  baa  been  foikv  of,  er 
aceeasary  to  Ihia  mvrder,  beyoai  allcenlre- 
veny  it  coaatitaitea  him  eoe  ef  the  greateal 
erimiwali  that  thia  er  way  ether  caaatrv  can 
affiled*  Murder  aa  a  heaioaacHaie,  whether  k 
ieliwfiReaftiwenwieatectheebeoare*  Bat 
thia  mordbr  eeeme  to  be  a  eanaplioalioo  of  aH 
foilt;  and  aa  my  doty  calla  aM  to  piead  iu4e*> 
tonee  of  enetobooriag  voder  anch  aa  aoc — 
tioB,  1  eaanet  do  it  tait  with  tbe  otmoet 
eem.  The  veiy  OMatioa  of  aucb*baiharitv  1 — 
Miqidty,  aa  waa  joataew  reheaned«  oaold  oet 
hk\  to  nseve  every  hnmeae  hreaat;  but  the 
readiag  of  aa  mdictoMat,  each  aa  we  hare  a 
little  wbile  age  heard,  ia  enough  to  hiapire 
honor  even  ia  the  toDoeeot.  It  laatiU  harder 
opoa  ane,  when  I  eaaeiAertheanhappyaoAHner 
M  that  dreadful  aoeae,  which  m  near  to  bathe 
aal^ef trial}  oaoagawatwheeeWeleheahl 
be  the  toat  aMn  to  cacoae  theamallaataMamptl 
ewe  whom  1  hhew,  whom  I  aegaided,  whaai  I 
had  the  hoaoar  to  be  ia  friendahip  with :  to 
death,  had  il  heea  cemaaeo,  woald  haveadfod- 
edaM$  batbiamnvderafliataaie.  latooaaely 
regvel  it,  tor  to  oww  aahe,  tor  tbeaaha  of  to 
liiead%  l9rthOaahe  of  the  poor  diaoeneototo 
lady,  who  new  weepe  ever  her  own  widewity, 
awdtheorphmialatoef  her  wtotcbildraa;  I 
regret  il  for  the  aake  of  the  whole  laod,  that 
ataoia  poHatod  by  tfaeerael  aheddiag  of  inao* 
oeatbtod;  and^  in  a  parricato  maaofr,  do  I 
tegtet  it  for  tbeeahe  of  the  Hl^htoodeef  Scot- . 
tod,  for  which  I  owe,  from  privatoooanexiena, 
i  eaanet  help  having  e  regard,  aad  which  iaai 
afrud  have,  by  tto  oaladcy  accideot,  aaffnred 
a  deep  pditieid  "weond,  that  it  may  take  tiaee 
to  mb  otrthe  eflaoto  of;  ea  being  abk  to  lar- 
idah  ao  eminent  an  inatonoe  of  barhariam,  in 
e|Mto  oAthe  noto  altompt  of  tto  kgialataro^ 
aad  ef  all  ia  the  adminittralMin,  to  pSiah  aad 
dviiiBe  them,  to  ledace  them  to  the  rigbteoua 
pto  of  the  government  of  thia  country,  and  to 
a  ceoetitotional  eqnaUty  with  the  real  ef  the 
aaiied  hingdook 

My  totda,  Ar  tbeeeriaaaaa  do  I  meat  heartily 
jam  in  deploring  thb  total  cataalrophe.  At  the 
aemetime,  oiylordi,  the  dcfeace  1  am  new  to 
ptoad,tom  my  attention  upon  a  nmie  agree 
able  preepect;  that  of  inaeoence,  and  not  ef 
fodt;  aad  the  iaoportanee ef  the iaaoe  joatly 
chdiengea  my  moat  saagato  cibrta.  we 
havebetoenathelitoandiertaneofnmaB,  o 
eaonlrymaB,  I  behevcan  hmooenl,  Iheogh  po^ 
eoaad  ene:  1  aaaatfaehare  hto  inooeeati  neteoto 
aalamyetignemntefaaypraoftto  I  thiak 
afaaoU  eamviat  himi  hot  more,  ea  i  hnve  ndl 
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-iMen  able,  id  »  werj  strict  iiiTaitigatioii)  to  4tt* 
co?er  from  himself  toy  symptom  of  guilt ;  und 
:  MM  the  periuasioD  ot'iDoooeDoe  may  gi?ecounige 
to  defend,  so  I  persuade  myself  1  need  make  no 
apology,  if  I  am  able  to  speak  witb  tbat  ear- 
oestness  and  freedom  tbat  becomes  the  conse- 
quence of  what  is  at  stake.    And,  on  the  other 
'hand,  I  hope  to  be  excused,  if  I  fail  in  that  ac- 
curacy and  distinctness,  which  I  could  wish  to 
observe,  from  a  Just  regard  to  the  dignity  of 
this  high  court,  and  to  the  presence  of  a  crowd- 
ed, and  I  dare  say,  an  interested  audience,  who 
are  ready  to  swallow  with  greediness  every 
•word  that  shall  be  spoke  on  this  subject. 
*    My  lords,  before  I  go  farther,  I  cannot  omit 
observing,  what  I  am  extremely  sensible  of, 
and  tbat  is,  the  disadvantages  under  whidi  this 
pannel  enters  upon  a  trial  for  bimsell^  and  all 
that  is  dear  to  him  in  this  world,  for  what  eon- 
-eenis  all  tbat  is  precious  to  biro  in  another-; 
disadvantages  which  we  share  in,  who  appear 
as  his  counsel.    But  when  1  say  so,  I  would 
not  be  understood  as  meaning  to  insinuate  any 
reflexion  upon  the  conduct  of  tlie  honourable 
gentleman  who  prosecutes  for  his  majesty  :  he 
does  the  duty  of  his  office,  the  duty  which  he 
-owes  to  his  king  and  oountrjf ;  and  gave  an 
early  proof  in  this  matter  of  that  canJour  for 
which  he  Is  remsrkable  on  all  occasions,  by 
turning  a  general  indictment  into  a  special  and 
^ircunostantiate  charge.    But,  to  use  his  own 
words,  when  hindered  from  doing  what  his 
humane  inclination  equally  led  him  to,   his 
-lordship  is  here  but  half  a  pursuer:  there  are 
others  concerned  in  carrying^  on  this  prosecu- 
tion ;  and  1  am  afraid  their  lust  resentment  of 
ft  murder,  which  they  had  all  tha  reason  in  the 
world  to  be  zealous  in  searchin|^  out  the  com- 
nitters  of,  has  made  them  unguarded  to  mea- 
sures which  I  should  be  sorry  to  see  retaliate ; 
«nd  pushed  them  beyond  the  bounds  of  what  1 
would  call  humanity,  perhaps  think  justice ; 
and  yet,  while  1  cannot  approve  of  their  con- 
duct, I  am  loth,  if  I  could  avoid  it,  to  be  severe 
against  it,  not  knowing,  whatever  1  now  think, 
how  far  rage  might  have  got  the  ascendant  of 
reason  with  myself,  if  in  their  place.  One  thing 
is  obvious,  that  though  it  is  true,  that  the  justice 
of  our  law  agrees  with  the  common  law  of  rea- 
aon,  in  presuming  every  man  innocent  til  I  he  is 
proved  guilty,  yet  we  have  reason  to  fear  we 
come  h^e  oppressed  with  prejudice,  to  create 
and  propagate  which,  against  this  unfortunate 
pannel,  no  jpains,  no  expence  has  been  snared, 
with  manifest  intent  to  prejudge  him  m  his 
trial ;  and  in  this  have  some  people  been  wise 
in  their  generation ;  well  knowing,  that  as  pre- 
sumed innocence  is  a  great  advantage  in  a  trial, 
BO  believed  guilt  is  no  small  step  to  conviction, 
and  often  anticipates  the  just  foundations  of  it, 
which  can  arise  only  in  proof.    When  I  see, 
and  am  sorry  for  this,  my  lords,  in  one  view, 
yet  do  1  most  rejoice  at  it  iufnother,  as  it 
shews  tha  weakness  of  the  cause  that  has 
Deeded  snch  artificial  feet  to  support  it,  even 
in  the  beginnbg,  and  which  lieing  removed,  as 
]  hope  they  sooa  will  be,  the  auperatnictore 
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boilft  upon  the  false  basis  wfll  alis  ftil.    Th 
are  other  tbmgs  too,  which  the  law  of  the  landl 
woukl  intitle  us  to  complam  of,  and  which  ft 
few  years  osore  experience  might  make  it  bet;* 
ter  become  me  to  exclaim  against:  a  cl 
cooihienMnt  of  the  pannel,  contrary  to  the 
cred  charter  of  liberty,  which  this  nation  bo 
of;  and  which  illegal  proceeding  was  only 
moved  of  late  by  the  interposition  of  this  Court  $ 
imprisonmeotof  witnesses  to  be  adduced  against 
him,  where  none  had  access  to  them  but  tb'e 
private  prosecutors,  or  their  a^rents,  removed  stt 
a  distance  from  the  check  of  wbv  Lord  Advo- 
cate's superiBtendaa6e,  whose  office,  though  it 
intitles  him  to  investigate  the  proof  of  public 
offenoss,  yet  renders  a  privilege,  dangerooa  to 
be  UMlulged  to  every  injured  party,  safe  in  liis 
bands.    The  pannel  has  had  but  short  warniii|^ 
to  prepare  for  his  trial,  though  he  was  at  gremt 
distance  fh>m  the  capital,  from  which  only  hm 
could  have  counsel  and  assistance:  and  it  is  bot 
very  lately  since  .his  counsel  had  access  to  see 
hinaself ;  not  for  some  time  after  we  were  in 
this  place.    These  tilings  I  only  mention,  as 
my  brother  has  already  fuUv  opened  them  ; 
and  I  mention  them,  my  lords,  as  what  osmy 
have  some  weight  with  the  jury,  who  are  to  trj^ 
the  pannel,  (and  whom  1  now  consider  myself 
as  addressing)  to  remove  the  prejudices  that  are 
so  naturally,  though  insensibly,  imbibed  with- 
out doors,  and  which  especially  arise  in  tbe 
mind  from  tbe  uaavoi(|aMe,  though  inconve- 
nient situation,  in  which  a  supporn  criminal 
must  anpear,  even  when  as  vet  the  law  pre- 
sumes nim  not  gnilty,  loaded  with  irons,  and 
surrounded  with  guards. 

My  lords,  I  do  not  mentton,  as  a  disad- 
vantage to  the  pannel,  the  phM»  of  his  triaU  I 
think  it  can  be  none:  there  are  reasons  why 
this  place  omt  be  more  proper  for  the  trial  tbaa 
any  other,  whether  the  pannel  be  guilty  or  in- 
nocent; that  he  may  be  either  acquit  or  con- 
demned, and  justice  may  take  pUce  where  the 
crime  was  committed.  And  one  sdvaotsge  tbe 
pannel  most  surely  profits  of  by  the  trial  beings 
here,  viz.  the  presence  of  the  prince  who  pre* 
sides  in  it,  and  who,  in  a  special  manner,  is  tlie 
lather  of  his  own  country,  as  he  iustly  appeara 
to  be  of  this  part  of  tbe  kingdom.  This  of 
itself  is  more  than  sufficient  to  balance  a  dis- 
advantage,  were  it  possible  to  suppose  any  . 
could  ansa  from  the  opportunity  tbat  afforda  it. 
At  the  same  time,  I  would,  with  great  defer- 
ence,  observe  (and  I  hope  i  may  do  it  without 
giving  ofience,  which  I  am  sure  i  do  not  mena 
to  do),  that  there  may  be  something  in  thia, 
which  calls  upon  the  jury  to  be  cautious ;  and 
1  hope  an  attention  to  it  will  have  the  efibot  to 
make  them  rather  lean  to  the  favourable  aide, 
than  be  disposed  to  make  any  stretch  against 
the  panneU  It  is  the  privilege  of  the  su^ects 
of  this  country  to  be  tried  by  one  another ;  yet, 
when  we  have  this  advantage,  and  it  is  an 
inestimable  one,  still  it  i^  to  be  tried  by  men  of 
like  passions,  i;  e.  like  infirmities  with  our* 
selves ;  and  all  men  ^re  more  or  less  ausoep* 
tihie  of  prqledioe.    I  hope^  howerer,  I  o^y 
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■»  tbe  honoiir  «f  siieli  a  jury  at  will 
tbe  panoel's  trial,  that  they  will, 
\  are,  lay  aside  all  regard  to 
or  oonoexioDf,  diveit  them- 
vW'all  prcjodices,  and  sit  down  to  the 
f^aeaiidid  reaoiutioD  to  yield  only  to 
f^Btaftrath;  desirini^  rather  to  see  inD<K 
▼indicated,  thaa  guilt,  mwished- 
1,  and  inelined  to  give  tbe 
en  tiM  faTonraUe  side,  onless  the 
oat  very  clear  and  oooTineing. 
lotry  are  open  and  poblic,  and 
^1^  ef  the  world  are  a  check  both  open 
>^aad  jury  ;  and  as  this  murder  has  been, 
■i^sdy,  tiie  sol^ect  of  an  extended  specola- 
k^»  Wl  tbe  trial  for  it :  I  hope,  be  the  issue 
d^ahat  it  willy  it  atiall  be  so  conducted,  as  to 
ifat  wnthmg  on  any  oobcemed  in  it ;  and,  I 
Msdy  add,  that,  conkl  I  suspect  that  the 
fevif  ay  coontry,  or  the  court,  could  pat  any 
afc  pMnsPajary,  who  would  orerlook  their 
to  imputtnliiy,  which  1  dare  say  is 
ia  thw  firesent  case,  I  would  put 
miBd,  tbsit,  if  they  have  no  regard  to 
1,  tbey  alioQid  rqnrd  themseWes ;  for,' 
sId  philoaopher  said,  Nobody  is  happy 
I  he  die;  what  ia  the  panaers  fate  to- 
hf  ,aniv  he  oor^a  to-morrow,  and  what  is  proof 
9^  ban,  may  be  against  another  long  after 
ML  Every  trial,  tbetdbre,  though  it  pre- 
■siy  afeets  only  those  who  are  on&r  it,  is  in 
aasiBrialaeBBe  the  cause  of  those  who  do  tty, 
dAepaUie,  and  of  poaterity. 

Mj  Iwdi,  having  said  so  much  in  general, 
(ni  i  tUnh  I  could  say  no  less)  it  should  be 
nf  pnmnee  now  to  state  what  has  occurred  to 
the  defenee  of  the  pannel  against  this 


^aA  here,  my  lords,  we  have  a  most  bar- 

ahoeking  murder,  chaiged 
peiaons ;  but  with  tins  material 
1  the  two,  that  the  one  is  by 
charged  as  th^  actual  murderer,- 
no  mortal  along  with  him  at  die 
of  it  ;  and  the  other  is  only  ai- 
thereto,  as  having  been  in  a 
rpiiacy  with  the  murderer :  and 
»w  to  be  tried,  is  this  conspirator. 
My  Mb,  I  do  not  distinctly  see,  from  the 
hictannt  aa  laid  against  Brack,  what  proof 
hot  win  be  of  hia  being  the  actiud  murderer, 
libiald  at  picsent  imagine,  from  the  way  in 
t4aeb  the  story  is  told,  that  there  can  be  no 

Cr,  at  least  no  direct,  no  satisfying  proof, 
be  that  as  it  will,  one  thing  I  am  sure  of, 
kn  tbe  natnre  of  the  thing;  it  is  impossible 
AtR  can  be  any  direct  proof  of  a  consniracy, 
li  wlieh  only  the  two  persons  aocnseo  were 
[piiy :  aad  theielbie  it  is,  we  see  mj  lord  ad- 
mste  hss  vety  properly,  and,  1  think,  very 
aaidy,  ss  1  said  before,  specified  his  charge 
d  Mcianoa  against  the  pannel,  into  these  cir- 
from  which  bis  lordship  infers  the 
or  csnapiraey.  And  it  is  upon  the 
idemey,  or  import  of  these  circnrastances^ 
bttlUI  to  speak  to  your  lordships.  For  it 
IsHb  be  ImgintAfthmX^  by  disputing  the 


A.  D.  1752.  \Sd 

relevancy  of  the  indictment,- we  mean  to  call  in 
qoestion  that  murder  is  a  crime :  and,  for  my 
own  part,  I  as  little  contest,  that,  as  the  law  now 
sraudS^  the  charge  against  the  pannel  in  the 
seneral  propoaition  of  tbe  Ubel  is  relevant,  that 
he  is  gudty,  actor,  art  and  part  of  the  murder 
of  GImiure.  And  I  do  farther  admit,  that,  if  the 
pannel  has  been  accessary  to,  or  the  former  or 
contriver  of  a  conspiracy  ibr  perpetrating  this' 
hornd  murder,  he  is  truly  as  much  art  and  part 
thereof,  as  the  actual  murderer:  nay,  wero 
that  the  case,  I  should  not  hesitate  to  pro-' 
nounce  him,  if  possible,  a  greater  criminal  than 
Ihe  miscreant  by  whose  hands  he  accomplished 
the  wicked  assassination.  But  it  is  my  busi-- 
ness  now  to  endeavour  to  shew,  that  the  cir-' 
cumstances  condescended  upon  in  the  libel,  and 
on  which  I  must  suppose  the  proof  is  to  rest, 
are  not  tantamount  to  the  goicral  charge ;  or, 
in  other  words,  that  the  premisses  of  the  indict-' 
ment,  supposing  them  true,  do  not  infer  the 
conclusion,  much  less  will  they  support  it, 
when  the^  appear  in  that  light  which  I  hope 
tbe  proof  will  place  them  in,  divested  of  the 
romantic  dress  of  exaggeration,  in  which  fancy 
has  dressed  them.  And  when  I  attempt  this, 
1  own,  my  lords,  it  is  not  with  design  to  in-' 
fluenceyour  lordships'  interlocutor;  for,  as  1' 
have  afanpady  admitted  the  general  proposition 
of  the  libel  to  t>e  a  relevant  charge,  I  suppose 
the  interlocutor  of'  tbe  court  will  be  oonftied  to 
that  ft  was  the  custom,  not  many  y^lS^  iqgfo, 
for  tbe  court  to  pronounce  special  kiiterloeiH^ 
tors  upon  such  indictments  as  the  one  How  un- 
der consideration,  finding  what  facts  ocoinium- 
stances,  if  proven,'  would  infer  the  cUirge: 
but  ytmt  lordships'  later,  and,  1  think,  better 

Eractice,  hss  been  to  evade  that,  as  what,  if  it 
ad  any  effect  to  influence  the  judgment  of  the 
jury,  did  in  so  far  deprive  the  pannel  of  hia 
rightful  privilege  to  be  tried  b^  the  jury,  and 
not  by  tbe  court ;  or  aS|  what  indeed  was  more 
likely  to  happen,  being  a  thing  that  had  no 
effect  at  all,  as  tbe  jury  would  judge  over^ 
again  for  themselves,  what  the  court  badineptly 
judged  of  Ibr  them.  I  say,  therefore,  my  lords, 
I  do  not  speak  so  much  for  your  lordships,  aa' 
for  the  jniy  ;  willing,  sofiiras  1  can,  to  gnido' 
their  atteatKNi  to  where  I  apprehend  it  ought* 
chiefly  to  be  fixed,  in  the  proof  ihty  aro' 
to  bear  ;  and  to  help  them,  if  I  can,  to  judge; 
on  what  part  of  it  they  ought  to  lay  stress  in  - 
forming  an  opinion  of  this  cause. 

There  is  only  ode  thing  which  I  nrast  snb*' 
mit  to  your  lordships,  and  which  I  shall  but* 
mention,  as  my  brother,  who  opened  the  de* 
fence,  has  already  offered  it,  and  your  lordshipa 
may  hear  more  of  it  in  the  repljT  ^  nay  1<^' 
advocate ;  and  that  is,  the  prejudicial  question - 
how  far  the  pannel,  charged  with  an  accession 
to  the  crime  of  anothef,  can  be  tried  ibr  it,  till* 
the  principal  is  fi  rst  discussed.    Your  lordshipa « 
well  know,  that  an  accessary  does  of  its  own ' 
nature  follow  a  principal ;  till,  then,  there  be  a ' 
,  principal,  there  can  be  no  accessary)  and  tb*  • 
principal  being  removed,  the  accessary  is  *also  r 
taken  away ;  and  therefore,  till  the  one  i«  coar. 
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victed,  Ihere  is  ao  room  tmr  trviof  tbeaHiet; 
io  like  Bmrnoest  at  Ihe  principal  hStng  Monit, 
the  aoGomplicefl  caiiiaDt  he  cooHemned.  That 
tiie  lair  Blood  formerly  lo,  is  most  oertaia ;  as 
appears  from  maoy  authorities,  which  1  for- 
bear ^tiiog.  How  iar  this  is  alteriod  by  the 
aet  of  paniament,  iatradaoiog  the  law  of  art 
and  pari,  will  be  sulgect  to  the  jud^ent  of  the 
aoart,  where  I  leaie  it  But  I  nmstat  least 
inform  the  jttr  j,  that,  howe?er  the  law  stands 
IB  this  HMtter,  it  is  ttodoubtedly  certain,  thaft 
they,  or  any  )iiry,icaiiBOt  cdavict  ao  accessary, 
httt  upoii  this  sHDposition,  thai,  if  the  prindpal 
Vere  uodcr  trial  before  them  they  woold  cofr- 
▼ict  him,  "  Qnando  pvoceditur  oaalra  aliifuem 
tanqiuun  ^nod  pnsstiterit  suxiliamv  debeft  con* 
siase  priacipalem  deliqaisse."  And  the  gentla- 
loeo  of  the  jury  wiU  Hake  heed  to  this,  that  if 
they  shall  find  cause  to  convict  the  pannel  upon 
tlie  evidence  that  shall  be  brought  before  themi 
tb£y  do,  m  the  most  azpress  jpaoacr,  declare 
their  opinion,  that  Break,  an^  nootber^waa 
Ihe  murderer  of  Glanure.  Nor  mast  they 
bold  safideiit  for  this  pnrpoie  the  presumptive 
QDnvictioD,  which  arises  from  his  fly mg  justice, 
and  beia^  fngitata  and  outlawed  by  the  sen- 
leoce  we  heard  this  day  pronounced.  The 
law  says  expressly.  That  no  fngitation  of  a 
principal  is  to  be  held  for  a  conviction  against 
an  accessary;  md  indeed,  whv  should  it?  for 
the  confessiott  of  the  prindpM,  were  be  now 
here,  wonhl  not  be  evidence  against  the  pannel, 
9mL  mueh  less  must  his  absence  or  mnpaway 
bsHe  that  Wbct  So  that  the  jm^  most  here 
considee,  that,  before  they  can  convict  the  pan« 
nel,  thegr  must  have  sucb  evidence  aeainat 
Breck,  as  would  cnndemn  him,  were  he  on 
tdaL  And  ao,  leaving  Mr.  Brack  till  w<a  sea 
what  proof  cooses  out  against  him,  the  iqnestion 
is  at  present,  upon  what  is  the  ^aige  af  the 
pannel^  guilt  founded?  or,  are  the  circum* 
Blanoea  alledged  in  the  iadictioent  sufficient  to 
support  the  acpnsatiQa  of  art  and  partagainst- 
the  pannel? 

And  bec^  my  lords,  I  do  not  pronose  to  en- 
teriain  yanr  brdsbips  with  a  nice  disquisition 
on  the  lav  of  art  and  part^  suffer  ma  only,  in 
three  weeds,  ta  msMlaon  that*  ao  far  as  I  can 
cumprehead  bv  the.  law  of  li^Qslland,  art  and 
pant  is  inferred  front  ciraumstances.  antecedent 
ta^  ooneomilant  with,  or  si^ibseaaeBt  upon  the 
aatual  oammission  of  a  crime.  Now,  my  lords, 
when  1  look  to  the  indictment  before  me,  I  am 
aUe  only  ta  perceive  two  Tacts  condescended 
npon,  from  which  the  panoel'a  accession  la  this 
marder  is  to  be  iofersed ;  tlie  clothes  alleged  to 
ba  furnished  by  the  pannel  to  Breck  before  the 
nsmrder,  aa  a  msgnise  to  commit  it  in,  and  the 
nwnry  sent  him  after  tbe  action,  to  enable  him 
ta  go  off  the  country.  These,  I  say,  my  lords, 
aia,  aa  for  aa  it  appears  to  me,  the  only  two 
caaaidefabla  ctrcumstaoeea  to  infer  accession  : 
far  jonr  lordships  wtU  observe,  there  is  an  ah - 
salnio  blank  aa  to  the  principal  period  in  which 
ffiilt  ought  to  i4»pnr,  the  actual  commission  of 
3m  «rine>;  et  least,  so  for  as  1  can  gather, 
$lwi«iB  not  wie  ooncMnitaat  cironmgtence  al> 


leged  against  the  pannel,  which  conaMta  vaHft 
the  actual  murder.  And  as  for  tha  circuoa- 
staace  of  the  pannel's  sending  the  money,  to  a 
certain  place,  where  aa  would  nppear  frona  ihm 
indictment,  be  had  no  aoeesa  to  know  Ut%i 
Breck  was;  as  to  that,  I  say,  aad  so«kie  omcm 
of  lesser  moment,  which  I  likewise  take  DOtieE 
of,  I  tak^  them  to  be  designed  as  a  key  to  ex<- 
piain  into  a  connexion  with  the  murder,  Haa 
two  facta  alreadv  mentioned,  by  shewing^  m 
previous  knowledge  of  the  murder,  vrliieh  tba 
foots  themselves  do  not  import,  and  yefe  wttk- 
oMt  which  they  have  no  weight.  Upon  these 
two  caadioal  facts,  then,  attempted  lo  be  sop» 
ported  by  the  other  lesser  circumstanoea,  in  mgr 
apprehension,  lies  the  burden  of  the  proaecqtoi» 
chWe.  And  1  will  beg  leavQ  to  say  a  few 
wor£  to  each  of  them. 

But,  before  partioulars,  give  oae  leave,  nay 
lords,  as  shortly  as  I  can,  to  make  an  obaerva* 
lion  or  two  upon  the  nature  of  proof  in  geBcmi. 

And,  my  lurds,  I  tbipk  it  is  a  common,  bnt » 
well- founded  maxim,  derived  from  better  aa- 
tbority  than  mine,  that,  in  pnpartion  to  tiaa 
greatncM  of  a  crime,  ought  tbe  strength  of  the 
proof  of  it  to  ha.    The  higher  a  crime  is,  and 
tbe  deeper  it  draws  in  its  conssonencaa,  aw 
roach  the  clearer  and  stronger  ougnt  the  evi** 
dance  of  it  to  be :  and  indeed  justly ;    for,  h 
hope,  bad  aa  men  are,  eorrupled  as  hunuua 
nature  is,  it  is  not  eome  thnt  length,  that  noa 
is  natural  to  meafcind*    I  rather  persuade  aay* 
self,  that  it  costs  sonw  pains,  by  rooted  haliits^ 
to  oaGtiBguisft  the  apsrka  of  rsason,  which  are/ 
the  seeds  of  rirtna.    Here  then,  m^  lords,  is  si 
oriipe  of  so  coormons  a  sise,  that  it  is  almoat 
too  big  to  Jbelieve;  ns«iBder,  dehherate  murder^ 
assassmation  in  foce  of  the  sun,  in  defiance  of 
aH  law  and  govemmeDt    What  proof  sboalfl 
then  be  expMHed  of  so  mousteous  an  o&noe?' 
That  one  abosAd  sit  down  ddiberalply  and 
ceoUy  to  fonm  a  canspiraoy  of  bersaviag  ano*- 
ther  of  bis  life,  ki  so  homd  aad  barbuooa  ik 
manner ;  n-hat  degree  af  flagitioeit3^  mustnog 
be  prsif ed  to  euppose  one^  capable  of  it  ?  Sure^ 
though  many  circmpstances   be  brought  t^ 
establish  a-pnesumptionef  i^uiH,  yet  to  believe 
it  is  no  easy  matter*  Most  it  then  depend  opav 
flOaess-  work?   Is  it  to  be  tsied  upon  ^fuestiona- 
hle  evidanoe  ?  or,  is  a  jory  to  be  persnadad  inia 
it  .by  art?  No,  there  meat  he  the  most  palpable 
and  iiieonteatible  proof ;    and,  nnlem  the  evt* 
dence  is  full  and  plaao,  no  credit,  I  will  veatore 
to.say,  can  be  given  to  ao  Uaek,  so  detsstablOi^ 
4Bd  so  unnaUiral  a  charge.    It  would  almoat 
refuise  to  see  the  blood  of  the  innocent  reekiag 
on  the  bands  of  the  giulw.    But  w hat  have  we 
bere?  Fresomptions  Ij^ilt  npen  presumptioas-f 
suspicions,   and  these   suspicions   supported^ 
by  others ;  saspicions  without  proof,  nay  die- 
proved.    We  have  first  to  |fet  over  tbe  bellv  efi 
a  good  fair  obatacter,  which  this  panael  nadr 
tbe  happiness  to  possess,  a  blameless,  SMral' 
life  in  private.*  And,  shoidd  heall  atonoe  bava 


*  There  is  a  tradition  that  here  the  Loefi 
Jnstioe  CMseral.intenruptcd  Mr.  Mackintadit 
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isfffftOBtlM  Baths  of  ▼irtoe?  Could 
iMi^Wy  ihttke  on  a  regard  to  all  that  it 
ifhsold  have  expected  to  have  heard 
Ihia  paanel,  the  abandoned  disso- 
i'if  Ub  maBoerB,  the  iMurbarity  of  his 
ha  life  was  one  oontinoed  course  of 
i;  iaabort,erery  partofbiscbarao- 
ti  murder ;  that  be  was  one  inared 
of  it,  and  distiogaiBfacd  by  the 
guilt :    yet  not  one  of  these 
so  much  as  alleged  in  all  this 
and  for  a  good  reason, 
£  Tbst  die  coDtrary  is  well  koown  to  be  true 

tt^sslLCtt^offs  thenDselres.  Next,  my  lords, 
ve  seek  for  a  cause  of  such  a  malice  as 
flrii  pndaee  this  crime,  we  find  a  cause  that 
SParmhmslcd  ;  a  cause  nowavt  adequate  to 
Atdbet:  resentmeut;  for  wnat?  For  ac- 
ifl^  aa  «iffiee  which  somebody  must  ba?e 

2;  and  none  could  hare  made  a  more  fa?or- 
«e  ol^  for  the  friends  of  the  paonel,  than 
ihpiiltriiiM  did  :  (  ftr  wbich  reason  they  will 
iMSfed  to  have  been  in  good  friendship  long 
ma  ifcal ;)  feseotokent  for  turning  out  some 
an  estate  forfeit  to  the  crown ; 
loot  to  the  family  with  which  the 
eoooected.  This  is  the  foundation; 
«i  what  is  the  superstructure?  Ofa  piece  with 
ikslj.  Why,  the  murdeirer  had  on  a  coat  of 
iKpmuaeTs  when  he  committed  the  brutal  ac» 
ia,  and  got  money  from  him  afW  it  Here 
aie  proof;  acfrcumatantiateproof  it  is  called. 
Mj  lords,  I  have  no  otgectioo  to  circum- 
teiMe  prsof;  what  the  law  calls  argoroenta- 
iftcvMleaoe.  I  ^  admit,  that  it  is  a  legal  and 
luper  sort  of  eridence,  as  much  as  direct  proof 
W  vitacsseo.  Every  thing  is  legal  evidence, 
iilii  osdi  real  and  certain  proof  as  ought,  in 
and  equity,  to  be  receivea :  for 
of  a  fact,  bnt  socb  testimony 
■  Ae  aatore  of  the  case  requires  to  induce  a 
Moleertatntj  of  the  thing  testified  ?  And  an 
mpma/L  is  nothing  else  than  what  gives  faith 
vocAt  to  a  thing  in  itself  doubtful,  wbich 
foftctff  agrees  with  the  law  definition  of  proof 
a  potnv,  whieb  is /£<ie»i /ac«rtf.  i  will  ad- 
an  fsmer,  that  circumstantiate  evidence, 
desr,  is  perhaps  the  most  satisfying  and 
_  proof  of  any.  Circumstances  are 
pffoofr :  they  will  not  bend  to  the  in« 
of'  parties :  witnesses  may  be  mis- 
I,  may  be  corrupted :  things  can  be  nei- 
ia;  md  therefore,  so  far  as  they  go,  deserve 
■Ulei,  ooreserved  faith. 
Bsttbcn,  my  lords,  the  circiimstances  most 
hdev,  certain,  and  well  connected :  uo  blank 
•  Ike  ebsio,  else  ajl  goes  for  nothing:   the 


^p^aitfc  much  vehemence,  that  a  fair  cba- 

UBriadblameleso  montl  life  could  not  belong 

^nr  nsB  irho  bad  i»een  an  rebellion  against 

.  It  fay;    and  that  Mr.   Mackintosh  in  the 

.  nnak  of  the  mooient  represented  to  his  grace, 

'.  tet  otfht  be  very  difficult  to  sav  how  many 

;  '4e  Afgrles  badf  beeo   in  rebellion  ^^w< 

hv  kan     See  a  note  to  the  deposiuon  of 

hmmfbdk  of  Airda,  in  tbeTroof. 
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aigmnoiita  must  be  perspicnous,  nervous,  and 
conclusive.  The  same  law  that  has  said, 
^  crimina  posse  probari,  vel  testibus,  vel  docu- 
mentis  aut  indiciis,"  as  it  requires  <*  idonei 
testes,"  so  does  it  *'  documents  apertiasiroa, 
indicia  indubitata,  luce  meridian^  clariora." 
We  must  therefore,  my  lords,  carefully  distin- 
guish between  circumstantiate  or  argumen* 
tativo  Evidence,  and  bare  presumption  or  even 
probability ;  mncb  more  euspicion  and  con* 
jecture,  with  all  which  it  has  a  near  affinity, 
and  is  therefore  apt  to  be  confounded  with 
them  ;  for  they  all  depend  on  facts  or  circum- 
stances. But,  says  our  ipeat  criminal  hwyer, 
sir  George  Mackenzie,  crimes  cannot  be  proved 
by  presumptions ;  for  presumptions  are  only 
founded  o»  verisimilitude,  and  what  may  foe, 
ipay  not  be;  whereas  all  probations,  especially 
in  criminals,  should  be  infallible  and  certain  ; 
*'  condiisio  semper  debet  sequi  debiliorem  par- 
tem :"  If  otherways,  says  he,  judges  (or  juries 
now)  would  be  arbitrary.  Probabilities,  again, 
says  a  good  ressoner,  twenty  of  them  allowed 
to  be  socb,  are  not  equal  to  one  matter  of  fact 
well  attested :  they  may  strengthen  the  fact, 
but  cannot  supply  it:  they  cannot  be  evidence 
themselves,  because  one  probability  may  bo 
set  sgainst  another,  and  so  mutually  destroT 
the  force  of  each  other:  and  as  for  snspi- 
dons  and  conjectures,  who  will  pretend  a  right 
to  indulge  them,  where  life  and  fortune  are 
concerned  f 

Guarding  then,  my  lords,  against  these  things 
which  are  ready  to  nAlead,  let  us,  i|nd  let  the 
jury,  my  lords,  examiue  cautiously  and  can- 
didly the  cireumstances  I  mentioned,  on  which 
the  burden  of  the  indictment  lies :  let  us  see 
if  they  approach  a  proof;  if  they  do  not  more 
participate  of  the  nature  hardly  of  presump* 
tion,  not  afall  probability,  rather  suspicion  and 
conjecture ;  or  if  they  amount  to  a  solid  and 
substantial  circumstantiate  or  argumentative 
evidence. 

My  lords,  I  mentioned  first  the  clothes: 
and  permit  me,  my  lords,  once  more  in  ge- 
neral to  observe  upon  this  circumstance,  as 
well  as  the  others  that  follow,  that  1  do,  with 
great  submission,  apprehend  they  derive  their 
whole  weight  from  a  belief  of  the  pannel's 
guilt,  whicb.it  is  indeed  very  natural  to  enter* 
tain  from  such  eircumstances  as  he  now  ap- 
pears io.  The  indictment  sets  out  with  laying 
down  this  crime  in  the  most  ugly  colours,  ss 
indeed  it  justly  does  deserve  ;  and  then  sub- 
sumes, that  the  pannel  is  guilty  of  it ;  and  I 
venture  to  say,  that,  take  away  the  influence 
which  too  easy  a  credit  to  thw  first  position 
gives  to  what  comes  after,  all  the  circum- 
stances brought  to  support  the  charge  will  ia 
a  great  measure  lose  their  force ;  so  that  the 
assertion  of  the  charge  is  the  very  thing  which 
supports  the  circumstances  adduced  to  prove 
it,  than  which  nothing  can  be  a  more  falsb  oir- 
cle  of  probation.  Prejudice,  my  lords,  is  like 
a  jaundiced  eye,  or  a  magnifying  glass.  To 
the  first,  every  thing  it  looks  at  appears  yel- 
low ;    and  the  last  to  appearance,  incrsases 
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the  bulk  of  everj  objisct  to  wbieh  it  i«  applied. 
Just  8o  prejudice  difcolouri%?ery  circum* 
atance,  turns  the  roost  trivial  into  aomethinsf 
of  importance,  u)d  malces  what  is  in  itBelf 
indiffereut,  a  proof  of  giiilt  Can  the  truth 
of  this  appear  more  verified  in  any,  than  it  is 
io  the  present  ease? 

•  My  iord^H,  I  will  not  repeat  the  true  foot,  as 
your  tordsbips  have  already  beard  it  opened, 
v^ith  respeci  to  the  clothes :  had  it  been  that 
Breck  had  really  received  them  from  the  pan- 
Del,  sure  that  of  itself  would  not  have  proved 
the  psnnel's  accession  to  a  murder  committed 
hy  i)reck  at  the  distance  of  so  many  days, 
wil  ha$  it  any  weight  at  all,  this  circumstance, 
as  it  has  been  told  your  lordships,  and  as  it  will  be 
proved  to  have  in  fact  happened  ?  A  man  comes 
to  my  house,  and,  without  my  knowledge,  puts 
on,  and.  goes  away  with  rov  clothes ;  and 
when  wearing  these,  a  mnrcfer  is  committed : 
most  I  be  accessary  to  this  murder,  or,  must 
L  be  presumed  accessary  to  it  ?  Breck,  your 
lordships  hear,  was  in  i^se  of  changing  his 
dress :  he  had  been  six  weeks  at  one  time  in 
Rannoch  with  these  very  clothes  ;  and  because 
he  has  them  upon  him  again  at  the  un- 
lucky period,  must  the  nannel  for  that  be 
guilty  with  him  ?  My  lords,  we  have  heard  of 
villains  borrowing,  stealing  clothes,  assuming 
oliaraclers,  feigning  voices,  and  such  like 
things,  when  about  to  eoinmit  crimes,  of  pur- 
'  pose  to  deceive,  and  to  throw  the  snspioion  of 
^It  off  ft^m  themselves  Upon  the  innocent. 
But  surely  these  are  dangerous  circumstances, 
and  would  need  to  be  supported  by  better  proof, 
before  the  life  of  any  man  was  taken  away 
upon  them  ;  or  indeed  what  man  is  safe?  It 
will  not  avail  that  we  keep  ourselves  safe,  so 
long  as  it  is  in  the  pOwer  of  others  thus  to 
bring  us  into  danger.  Every  man  must  so  be 
at  the  roeroy  of  others,  and  those  of  the  vilest 
of  mankind.  The  libel  indeed  says,  the  pan- 
uel  furnished  Breck  with  his  clothes  ;  but  how 
is  that  to  be  proved  ?  Did  the  pannel  give  him 
them  ?  No,  my  lords,  we  shall  prove  he  took 
them,  and  went  with  them  from  the  paoners 
house,  when  he  was  not  there,  when  he  knew 
nothing  of  it:  But  though  he  had  known,  as 
he  did  on  former  occasiojas,  or  though  he 
bad  wHh  his  own  hands  given  them  to  Breck, 
would  it  have  been  proof  agahist  the  pannel  ? 
I  cannot  imagine  it.  I  might  admit,  that  had 
Breck  never  before  changed  his  dress  at  the 
pannel's  bouse,  liad  this  been  the  first  time,  it 
might  have  been  a  circumstance,  and  but  a 
wealt  one  too,  from  which  to  presume  gnilt 
against  the  pannel :  but  when  he  had  been  in 
use  of  doing  it,  does  there  from  thence  arise  so 
much  as  a  distant  suspicion  against  the  pan- 
nel ?  Whatever  effect  it  may  have  against  Breck 
to  presume  that  wicked  design,  which  I  shall 
at  present  take  for  granted  be  soon  thereafter 
executed,  (to  presume  it,  I  say,  against  him) 
that  he  changed,  at  so  criticara  ooi^uncture, 
bis  dress ;  yH  sure  it  can  have  no  infltience 
kgainst  the  pannel,  who,  till  it  is  better  proved, 
caaaot  be  supposed  priry  to  ao  horrid  an  onder- 
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taking  in  Brack.    And  this,  oiy  fords,  rhif 
io  mind  to  make  a  distinction,  which    I  stacsi 
have  made  sooner,  that  is,  betwixt  JBrecIc  m 
the  uannel.    And  1  must  call  upon  the .  ja 
carerully  to  separate  the  parts  or  ibis  if»«Jc 
ment,  which  refer  to  the  one  and  to  the  ottae 
for,  when  they  are  confounded  together,  oib«, 
reading  or  hearing  it,  is  extremely  apt  eqtam 
to  apply  the  effect  of  all  the  circutnetapc^g 
both.    The  indictment  has  so  chequered  the 
through  other,  that  it  cost*  some  pains  to  dl 
tinguish  them,  and  lay  to  the  door  of  Srec 
and  of  the  pannel,  what  separately  applies 
each,  and  seems  to  support  the  different  cbsM^ 
against  them.    To  shew  the  necessity  of  tbi 
I  will  but  uiention  one  paragraph  of  the  IiIm 
where  this  confusion  manifestly  prevails, 
is  there  first  said,  that  Breck  having  come  i 
the  pannePs  house  on  the  Monday  eFeoini 
James  Stewart  the  pannel  was  informed   b 
him,  (Breck)  or  by  his  sou  Charles  StevFart 
or  by  Fasnactoich's  daughter,  of  GlenureVma 
tions  and  resolutions.    And  then  it  immediately 
follows,  **  And  there,  af\er  receiving  such  ad 
vice,  in  the  evening  of  the  same  day,  the  sail 
Alike  Breck  Stewart  laid  aside  bis  own  clothee 
&c."    So  your  lordships  see,  that  first  fireel 
is  said  to  inform  the  pannel,  and  then  Brack's 
receiving  such  advice  or  information  from  ths 
pannel,  (just  inverting  the  thing)  is  laid  dovrn 
as  the  spring  of  Breck's  actions,  with  a  desi^, 
as  is  plain  to  extract  guilt  against  the  pannel, 
from  bis  giving  information  to  Breck,  which 
prodneed  his  action,  when  it  was  truly  Dreek 
niosself  that  informed  the  pannel,  as  the  in- 
dictment first  asserts.     This,  my  lords,  maj* 
be  an  inaccunicy  in  wording  the  indictment ; 
but  it  is  not  for  tbatl  observe  it :    I  mention 
it,  that  the  jury  may  see  how  carefully  the^ 
must  consider  and  weigh  every  branch  of  thw 
oompiex  charge,   as    being  needless  to   one 
branch  or  circumstance  may  have  bad  effeelij 
And  sorely  it  is  evident  in  tnis  particuhr,  that 
the  weight  of  the  circumstance,  as  laid  against 
the  panuel,  wholly  fiies  off  by  a  jusi  attention 
to  the  erroneous  connection  of  the  fact  as  nar- 
rated. 

There  is  another  circumstanoc  of  the  indict- 
ment, which,  thou<Th  it  does  not  fall  so  directt)r 
within  my  present  view,  I  cannot  omit  taking 
notice  of  it,  as  it  comes  across  my  thought ; 
it  is  as  to  the  paonel's  behaviour,  when  Ike 
murder  of  Glenirre  was  first  notified  to  him  by 
Glenure's  servant.    It  is  said  the  psnnel  ap*- 
peared  nou-hy s  surprised  or  concerned.    Alas ! 
my  lords,  ^vhat  such  proof  of  guilt  is  tbisP  We 
have  fceen  doubtful  actions  by  the  help  of  in- 
nuendoes construed  criminally  ;    but  to  give 
that  ill  evidence  which  was  neither  said  nor 
done,  to  construe  silence  into  guilt,  is  entirely 
new  ;   and  the  author  of  this  inventioD  wm 
deserve   tlie  glory  of  the  discovery :  this  is, 
indeed,  to  conjure  one  into  a  crime.    My  lords, 
1  could  venture  to  invert  the  proposition,  it'tbe 
gentlemen  please,  and  maintain,  that  a  contrary 
liehaviour,  to  any  remarkabli^  degree,  \ro6Id 
have  been  mora  suspicious, '  Tremor  est  sg* 
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,'  or  in  the  words  (»f  llie  prof  crb  of 
MTMniMBtry,  The  ^rettest  thief  cries  first,  fy . 
Bat,  mjittdB,  the  fact  is  diflferent  fVom  what 
■aieifccl.  It  wiQ  bo  profod  to  your  lord- 
'  the  jurjf  that  the  pai>nel»  opon  re* 
this  pieee  of,  1  nnist  call  it  mebncholy 
apicssed  to  the  messeDger  a  deeent 
sad  regret,  ihoof  h  little  did  he  think 
ittfcst  time,  that  his  behaviour  then  would  aov 
btbrai^l  inio  jodgment  ap^anst  him. 

Of  the  sane  iniii  with  this,  uy  lords,  is  an* 
ilbv  canmoBstanoe,  which  I  remember  in  the 
jsfaJBMat  (for  1  GUiDot  ffo  through  them. all ;) 
■i  that  is,  a  letter  of  the  pannel's  to  one 
CMesatewart,  rdatiug  to  the  priert>f  niSlk- 
SSVI/--1  eonfiess,  my  lords,  it  is  to  roe  royste- 
rimyet,  what  import  this  letter  is  of  as  a  proof 
■^■BSt  the  pannel.  If  it  is,  that  the  sol^ect  of 
ItiiBaipeeted  to  be  fictitious,  that  we  shall  be 
sUe  Is  prove  reel.  Bdt  what  coDnexioii  has  it 
oidi  Ibe  charge  P  1  own  I  canoot  find  it  out, 
IteoaM  appear  to  no  that  this  letter  mast  suf* 
ftrlwtQre,  and  not  a  little  of  it,  before  any 
drisg  can  be  squeezed  ont  of  it  against  the  pan* 
BcL  It  pots  me  in  mind  of  a  saying  of  a  gteat 
ktvcry  wiAed  pditiciaD,  cardinal  Masarine, 
whs  is  said  to  have  boasted,  that,  if  he  had  but 
too  fiaes  of  a  man's  writing,  with  a  few  circttm>- 
shMss  attested  by  witnesses,  be  would  cot  off 
•sy  msa'o  head  when  he  pleased.  Tbsnk 
6n,  h^  breathe  in  a  climate  different  from  the 
«Rtbat  pontiff  ruled  in :  and  I  hope  we  do  not 
dafigbt  ia  blood  ao  much  as  to  adopt  his  cruel 


Theie  things,  my  lords,  I  have  thrown  out 
^fiie  way  ;  h«t  as  to  whst  I  was  upon,  the 
acaaiMsDee  ef  the  clothes,  I  shall  only  add, 
thst  as  it  ii  in  truth,  it  appears  of  no  weight  at 
•H;  sad  had  it  been  as  la  the  indictment,  I 
ihadd  have  tlioii(ght  it  a  drennslanqe  greatly 
hi  this  and  slender  to  build  any  Ihhig  upon. 

There  only  then  remains  the  other  oircum« 

MsBse  of  the  meaey,  which  is  posterior  to  the 

•srder :  for,  as  J  Mre  already  had  occasion  to 

■hiHL,  I  do  notdticover  a  concomitant  circum- 

Msaee  alledged,  unless  the  arms  be  pointed  at 

hr  this  purpose  ;   as  I  observe,  there  are  two 

fus  mtntionediii  the  list  of  eridenee,  as  fonnd 

MOttaied  near  the  pannel's  bouse,  and  which 

P<MUy  the  proaecutors  will  attempt  to  prove 

tshsfebeen  those  which  the  indictment  says 

fi>«ck  had  broug'ht,  or  c&nsed  to  he  brought  to 

Aephceof  the  murder.    Were  any  thing  (^ 

thhls  he  proved,  I  shall  fairly  admit  it  would 

^  a  iliOBg  circnmstanee,  aait  is  oae  of  thise 

^thiags  which  the  law  points  ont ;  ^  Opem 

*fctfm,  cum  crimim  patrato  non  ihterfn^rit, 

'iwrameDtatamen,  tela,  venenacommodaverit, 

'iMscajas  rei  causft  commodaret.'    But  I 

CttiDot  Me  wheretbe  proof  of  any  thing  like  this 

^ttiss.    It  does  not  appeaiP,  that  any  g^ns 

y^foosd  at  the  pbce  of  murder.    1  think  it 

yytwtPsMe  the  mordet'er  would  carry  bis 

haa  eiifa  htin^  ^f^  using  them  to  his  wicked 

ri|<R.   And  aa  fdr  these  Annd  coneeskd 

Mir  tht  panatl's  boosoy  we  are  instrbcted  to 

""Ti  ^  were  in  the  panners  honsi  at  tlie 


time  of  the  miyrder,  and  were  hid  after  it  for 
fear  of  an  apprehended  search  for  anus,  by  the 
military  that  was  expected  to  come  into  the. 
country. 

This  therefore  I  leare  upon  the  proof,  aod 
shall  now,  in  a  word  or  two,  take  notice  of  ibo 
money  sent  by  the  pannel  to  Breck'  after  tlio 
murder.  And  here,  my  lords,  I  must  bo  al* 
lowed  to  observe,  in  the  first  plaoe,  what  sir 
Geowe  Mackenaie's  doctrine  Opon  this  point 
is.  His  words  are,  sect.  7,  (tit.  Art  and  Part) 
"  assistance  gif  en  lifter  the  crime  is  committed, 
scarce  deserves  the  name  of  assistance^"  And 
cites  an  aiithonty  for  this  opinion.  I  will  ad« 
mit,  my  lords,  that,  if  this  pannel  did,  knowing 
Breck  to  be  the  murderer  of  Glenure,  admi* 
nister  help  to  his  escape,  by  furnisluDg  him 
with  money,  bo  did  a  very  wrong  thing  ;  per* 
haps  was  guilty  of  an  offence,  which  the  law 
would  punish. — But  it  is  an  offence  quite  dif- 
ferent rrom  that  of  accession  to  the  murder  <  It 
is  a  species  of  crime  by  itself;  and,  as  my  lord 
advocate  has  not  laid  his  prosecution  for  that, 
we  have  nothing  to  do  with  it.  At  the  stme 
time,  my  lords,  however  wrong  such  a  cooduet 
mi^t  have  been,  yet  it  could  admit  of  an  ex- 
cuse. Your  lordships  have  heard  this  Breck 
was  the  panners  relation.  Ho  had  been  bis 
pupil,  brought  up  in  his  family  till  he  went 
into  the  king's  Service  as  a  soldier ;  and  we  all 
know,  my  lords,  the  strength  of  compassion  oa 
snob  oceasions,  e^peoially  to  our  friends,  it 
would  \)erhaps  be  hard  to  punish  for  it.  The 
worthlMsncss  of  our  telations  does  not  at  otaco 
dissolve  the  ties  of  nature ;  none  of  us  can  be 
sore,  but  we  may  have  a  wicked  son  or  a  bro* 
ther;  and,  in  a  case  of  this  sort,  it  would  bo 
natural  to  wish  to  help  him  out  of  the  way; 
perhaps  it  would  be  wrong,  but  such  is  the 
known  fbree  of  natural  ties,  and  it,  at  least,  les* 
sens  the  crime.  However,  here,  my  lords,  the 
case  does  not  apply  ;  for  we  absolutely  deny, 
that  the  pannel  knew  any  thing  of  Breck's 
guilt ;  and  such  knowledge  can  never  bO 
presumed ;  he  knew  the  sitoation  he  was 
in  as  a  deserter,  and  the  haaard  of  it, 
when  the  military  were  coming  into  the 
oountry  to  make  a  search :  and  to  be  sure,  hsd 
he  been  oatched  by  the  miliiary,  they  would 
have  saved  your  lordstiips  the  trouble  of  frying 
hitt,  supposing  him  to  be  guilty :  a  court-mar- 
tial would  have  made  short  work  with  him, 
imless  it  had  been  (as  likely  it  might)  thought 
ndore  for  the  end  of  puUic  justice,  to  make 
him  snfier  for  ao  fiagrant  an  offence  as  this, 
than  to  hang  biro  as  a  deserter.  It  was  for 
this  reason,  my  lords,  and  not  from  any  know- 
ledge of  his  guilt,  that  the  pannel,  upon  Brock's 
message  to  that  purpose,  as  your  lordships 
have  heard,  sent  him  the  money  to  eoable  hink 
togetofftheeonntry,  and  go  where  his  busi* 
ness  called  him ;  his  businets,  I  say,  my  lords  ; 
but  at  the  same  time  I  call  it  bis  iltejg^al,  bin 
unnatural  buainess,  as  an  onemy  to  bis  coun- 
try, and  a  traitor  to  his  king.  And  as  to  the 
eivoumslanoe  which  I  formerly  noticed,  se 
teadmg  to  point  out  the  pajmeCspvevioub  know 
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ledge  of  Brack's  motions,  by  bis  knowing 
where  to  send  the  money,  thooffh  be  had  no 
access  to  see  Breok  after  the  morder ;  as  to  this, 
]  say,  my  lords,  your  lordships  see  no  stress 
can  be  laid  upon  it,  when  you  ha?e  heard  that 
it  was  by  a  message  from  Breck  that  thepannel 
learned  his  motions :  so  that  still  something  is 
desiderate  here,  whereon  to  fix  that  circum* 
stance,  ttpon  which  alone  depends  the  pau- 
■el's  accession,  to  wit,  his  foreknowledge  of 
the  murder. 

My  lords,  I  have  finished  what  occnrred  to 
me  on  the  circumstances  of  the  indictment ;  and 
I  am  unwilling  to  weary  your  lordships. 

I  foicbear  entering  upon  the  boaman's  con- 
▼enuition  with  Breck ;  that  is  but  one  man's 
story  of  what  another  said.  It  is  but  hearing  a 
hearsay,  or  rather  less ;  a6d  I  know  no  law, 
DO  rule,  it  rather  seems  contrary  to  all  rule  of 
e? idence,  that  one  should  suffer  for  what  ano- 
ther said  of  him ;  and  that  the  yery  guilty 
person,  aris  bera  supposed.  If  he  did  say  so. 
It  might  be  to  throw  the  suspicion  off  himself 
with  the  better  grace :  but,  be  it  as  it  will,  it 
can  be  no  eridence  against  the  pannel. 

There  is  but  one  other  thing  in  the  bdict- 
ment,  which  we  haye  to  finisn  this  doubtful 
evidence,  if  it  can  be  called  so  much,  and  that 
n,  the  threatenings ;  but,  as  they  are  libelled  in 
general,  1  cannot  argue  upon  them ;  nor  hu 
Uie  pannel  any  opportunity  to  disproye  them : 
they  most  therefore  be  left,  till  the  evidence  is 
concluded.  * 

My  lords,  I  haye  said  what  I  could,  from 
inch  helps  as  were  in  my  way,  upon  the  nature 
and  import  of  this  sort  of  eyidence  which  is 
DOW  before  us,  1  shall  only  say  further  on  it, 
that  this  sort  of  evidence,  when  imprudently 
handled,  may  be  resembled  to  the  moostrons 
macbineibr  making  havock  of  enemies  which, 
when  invented  by  a  subject,  was  wisely 
•mothered  in  the  birth  hy  the  governor,  lest, 
however  convenient  it  might  be  when  OBed  for 
him,  he  might  come  one  day  to  regret  the  in- 
▼ention,  when  he  found  it  applied  against  him- 
self. And  as  to  th»  particular  case,  I  take  it, 
that  every  individual  cirenmstance,  as  laid  in 
the  indictment,  so  far  as  we  know  of  it,  will  be 
unsupported  with  evidence ;  that  ail  put  to^ 
ther  do  not  amount  to  the  char^.  I  tbmk 
there  are  no  grounds  for  any  private  opinion 
ef  the  pannel's  guilt,  but  what  arise  from  pre- 
judice only.  I  think  prejudice,  or  even  opi- 
Dion,  has  nothiD^^  to  do  with  judicial  proceed* 
logs.  Jt  is  the  judgment  that  most  acquit  or 
condemn ;  and  that  most,  can  only  be  founded 
on  evidence,  on  proof,  not  od  suspicion  or  pre- 
•amption. 

I  shall  now  take  the  liberty  to  read  to  your 
lordships,  and  the  jury,  the  words  of  a  great 
criminal  writer  on  the  common  law,  when 
treating  on  the  suUect  of  argumentative  eyi> 
dence.  Math,  de  Crim.  ad  Tit.  15,  Cap.  6. 
He  is  speaking  ef  arguments,  and  says,  *«  Ar* 
ipmentnm  est  neceanrinm,  oujna  conseqncn- 
tia  est  nccessaria,  ydnti  coivune  cam* qua 
jpeperit ;  contingens^  ciyu9  consequentin  «ft 
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probabilis,  veluti  csedem  feeisse  qui  crueat^ 
est."  Then  he  adds,  «*  Contingvntia  arjg 
menta,  quamvis  singula  fidem  dcsk  fm^m 
plura  tamen  coojuncta  crimen  maoifestare  pi 
sunt.  H»c  appellantur  prttsumptiones  ;  pci 
sumptio  enim  nihil  atiud  est,  quam  nrg^anac 
tum  verisimile  commnni  sensu  perceptam^*  < 
eoouod  plerumque  fit,  aut  fieri  intelliptar 
And  he  gives  the  following  example  of  an  nrjgp 
mentative  evidence  which  may  oondesn 
which  I  beg  the  jury  will  attend  to,  <<  Ocotei 
est  kalendis  Mmvius ;  Titius  |ierempti  •nim 
Ctts  .fniseidem  sepiiis  non  solum  interminata 
sed  et  insidiatos  est:  com  deprefaenilereti 
iisdem*  kidendis  in  loco  cmdis  oruentatas  oai 
gladio  cru^nto,  ad  mensumm  vulneris  Ike4i 
toto  vnltu  expalhiit,  interrogatus,  nil  respontli 
trepide  fogtt.  Hie  singula  (says  oar  autboi 
quidem  argumenta  infinniora  sunt,  aniveiv 
tamen  cmdis  auctorem  Titium  evidenter  desi^ 
nant."  And  f  most  heartily  a^^ree  with  tin 
doctrine,  and  shall  leave  it  to  the  jury  lo  jud^v 
how  far  the  proof  breoght  against  the  pnnQe 
uptowisstandanl. 


1  shall  conclude  with  laying  before  the  joi^ 
the  words  of  a  great  judge  and  lawyer  of  oai 
own  country,  on  sn  occasion  somewhat  simtlni 
to  this.  It  is  part  of  my  lord  Cowper's  speech 
upon  the  bishop  of  Rochester's  trial,  where 
the  evidence  depended  on  circumstances,  an  it 
does  here.  His  lordship  says,  *<  The  wisdon 
and  goodness  of  our  law^  appears  in  nothio^ 
more  remsrkably,  than  in  the  perspicuity, 
tainty,  and  clearness  df  the  evidence  it 
to  fix  a  crime  upon  any  man,  whereby  his  lile, 
his  liberty,  or  his  preperty,  can  be  concerned  : 
hereiu  we  glory  and  pride  ourselves,  and  aie 
jn^y  the  envy  of  all  our  nei^hboor  nations. 
Our  law,  in  such  cases,  requires  evidence  ao 
clear  and  convincing,  that  every  by-stander, 
the  instant  he  hears  it,  must  be  fully  satisfied 
of  the  truth  (and  eertaioty)  of  it.  It  admits  of 
no  surmises,  innuendoes,  forced  consequences, 
or  harsh  constructions,*  nor  any  thing  else  to 
be  offered  as  evidence,  but  what  Is  real  and 
substantial,  according  lo  the  rules  of  natural 
justice  and  equity  ."f 

These  are  my  lord  Cowper's  words  uwn 
have  them  given  ns4  0*  it  is  very  true,  the 
judgment  of  the  House  of  Lords  went  against 
his  lordship's  opinion  in  that  questioo ;  but  I' 
must  presume  that  the  judgment  of  that 
august  assembly,  though  against  his  opioisny 
proceeded  upon  the  principles  establiibed  by' 
himself;  and  though  it  had  been  otherwise,  the 

*  Lord  Bacon  says,  *^  Judges  must  ^ware 
of  hard  conatructions  and  strained  iafereoees  ; 
for  there  is  no  worse  torture  than  the  tortare  <^ 
laws."    Fo.  Edit  vol.  1,  p.  440,  441. 

f  See  New  PluJ.  Hist.  vol.  8,  p.  338. 

X  «>  Here  the  D of  A mid  to  Mr. 

Macintosh :  *  But  that  opinion.  Sir,  wai  orer* 
•  ruled ;'  to  which  Mr.  Macinloah  aoiirered, 
<  It  is  very  true,  my  lord,'  ^.  as  io  the  ptmK 
thesis."  Supplement  to  the  Trial  of  )mm 
Stewart. 
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tifVMit  voiiM  ftiD  be  J[<ood,  at  reMoaiog  m 

MlahmM,  when  it  nils  in  tocoeiB.")    I 

^Maklmf  with  gtmX  propriety  adopt  wbal 

ijmwmtmMt  lonl  iirtber  mid  on  that  oooa- 

M^aMiawvf  ^  In  tbe  caae  before  you,  tbe 

■Mb  ehaij^  ta  boiit  upon  ciicnmstancca,  and 

imareara  to  be  aopported  by  other  cirram* 

awnt;  but  all  of  theni  are  io  remote,  fo 

{Moal,  and  I  may  say  ao  inoflensivey  tbat 

Iky  a^t  anit  any  lord  bcre.''     I  think  tbe 

circiflHtances   cbwged    agaioit  the   pannel 

■«bt  soit  anv  one  here. 

My  JtidBy  I  bcff  pardon  for  saying  so  much ; 
ibfSTOor  lordsDips  will  Sxcose  it,  for  the 
iCMMl  |rave  in  the  cntrj.  Lshalbonly  for« 
tfccradd,  that  the  pannel  is  now  on  trial  for  his 
Ift ;  be  asssHs  his  own  innocence ;  he  pleads 
Hat  Giilty  to  the  charge.  I  hope  it  is  the  an- 
iofr  sf  every  one  present,  God  giro  him  a 
Caad  defiveianee!  And  if  he  fidls,  let  it  be  as  a 
aaaiiee  to  justice,  to  expiate  guilt,  and  purge 
the  had  of  Mood,  not  as  a  vi^m  to  the  blind 
ivy  of  hia  enertics,  or  the  rage  of  the  de- 
aMPafiienda,  to  appease  popular  prejudices, 
ariO-fbonded  damiMir  and  outcry. 

Mr.  Frtuer^  against  tbe  Pannel. 

My  Lord  Jostioe-Qeneral ; — I  appear  as 
casnael  tor  Mrs.  Campbell  of  Olenore,  and 
bar  iaftnt  children,  against  James  Stewart, 
aev  ia  tbe  pannel,  aociMed  as  gpilty,  actor,  art 
asi  part  of  the  marder  of  Cmin  Campbell  of 
GfesBie ;  a  marder  ag^vated  by  its  being 
waaaritlcd  from  a  malicioua  hatred  and  resent- 
■aatesDcetved  agndnst  Mr.  Campbell,  on  ae- 
aanat  sf  tbe  ftithfol  discharge  of  his  daty  in 
m  sfiee  hitnvaed  to  him  by  bis  majesty. 

TUacriaae,  my  lord,  is  in  itself  so  horrid, 
mdia  tbepreaeot  instance  is  attended  with  ag- 
patatiag  circaimitancea  of  such  an  extraordi- 
aary  aalnre,  as  most  rouse  tbe  indignation  of 
ateiT  worthy  member  of  society,  and  call 
hadly  ibr  tbe  moot  severe  and  exemplary  pu*  * 
Mbneat.    Morder  has  always  been  looked 
■pa  as  one  of  tbe  moat  heinoas  crimes ;  but 
■  all  civiKied  ooantries,  at  all  times,  that  baae, 
Ifcattreacfaeioiis  apedes  of  morder,  aassasina* 
tin,  baa  been  hela  in  still  greater,  as  more  de- 
wed abborrenoe: — ^what  then  most  be  the 
^cfiee  af  that  man's  guilt,  who  deliberately, 
iBpravoked,  in  cold  bhwd,  during  times  of  full 
F*ee,  and  in  the  meet  contemptuous  despite  of 
gvicrinnent,  commits  this  most  treacnerous 
M  meat  abhorred  of  all  murders!  Heavy  as 
Ibit  Issd  of  guilt  is,  I  am  sorry  to  say,  my 
h^  it  lies  with  its  utmost  woght  upon  tbe 
pMacrnow  before  you;  which  renders  this 
M  of  great  Importance  $o  every  individual, 
^af  aSlI  greater  to  this  country  fn  general. 
If  aaaaaains,  capaMe,  m v  lord,  of  lying  in  wait 
^premeditated  malice,  with  malice  con- 
cvaled  hi  their  hearts,  ibr  hours,  for  days;  if 
■Mk  aite  anfirred  to  go  unpimishod,  who  of  us 
m  h  aaie,  wnat  individual,  however  innocent, 
***aatrbiive,  however  particularly  intitled  to 
^Hiepratcction!  But  what,  I  hope,  my 
M,  «•  aO  hold  of  graater  importaooe  than  the 


laietj^  of  individnala,  the  interest,  the  hooonr 
itf  this  country  is  very  nearly  concerned,  not  to 
suffer  tbe  most  daring  and  bare-ftced  insult  to 
be  oflered  to  bis  majesty's  aotboritr  and  go- 
vernment ;  and  offered  at  a  time  when  we,  in 
common  with  his  majesty's  other  subjects,  are 
reaping  tbe  fruits  of  his  most  benign  reign :  I 
say,  my  lord,  our  interest,  our  honour  is  con* 
corned,  not  to  suffer  this  without  cMeavouring 
to  wi|»e  off  the  stain  from  tbe  country,  to  abew 
the  king,  and  to  shew  the  world,  that  this  in 
tbe  bloody  deed  of  one  or  two  wicked  and  des- 
perate men ;  a  deed  which  the  ^untry  abhors, 
and  wbicb  it  will  not  suffer  to  go  unpunished. 

The  gentleman  who  opened  the  defence,  my 
lord,  has  been  as  good  as  his  word,  and  has 
given  indeed  a  plaunble  account  of  this  affair  $ 
which  makes  roe  think  it  necessary  to  lay  be* 
fore  the  Court,  as  distinctly  and  aa  ooociaely  as 
I  can,  that  state  of  tbe  facta  which  there  is  tbe 
greatest  reason  to  believe  the  proof  will  esta- 
bhsb.  And,  in  doing  so,  1  hope  to  give  your 
lordships  a  more  just  view  of  this  extraordinary 
case ;  and,  at  the  same  time,  to  be  of  some  use 
in  leading  the  gentlemen  of  tbe  jury  to  those 
parts  of  the  proof  which  deserve  most  their  at- 
tention. 

The  pannel,  James  Stewart,  my  h>rd.  Is  na- 
tural brother  to  Mr.  Stewart  of  Ardabid,  who 
commanded  the  men  of  that  .name  that  were 
engaged  in  the  late  rebellion,  and,  by  means  of 
that,  he  acquired  tlietr  affections  and  attach- 
ment. When  Ardsbiel  wu  obliged  to  leave 
tbe  country,  his  brother  (the  pannel)  set  him- 
self at  the  bead  of  the  family  interest;  and  it 
not  appearing  in  tbat  part  of  the  world  a  forced 
transition,  he  waa  allowed  to  take  thia  authority 
upon  him.  In  a  short  time,  therefore,  he  came 
to  be  a  leading  man,  and  to  have  the  chief  in- 
fluence over  the  common  people.  Such,  my 
lord,  was  the  state  of  that  comer  of  tlie 
country  in  the  year  1749,  when  Mr.  Campbell 
of  Glenure  waa  appointeJ  factor  for  his  ma- 
jesty upon  tbe  estate  of  Ardsbiel,  and  some 
other  forfeited  estates  in  that  neighbourhood. 
James  Stewart  aoon  foresaw  how  much  this 
factory  must  interfere  with  the  plan  which  he 
had  laid,  and  with  the  interest  which  he 
wanted  to  establish;-  Olenure,  therefore,  verj^ 
early  became  the  object  of  his  ill*will.  But  it 
did  not  long  rest  there;  for  in  the  year  1751, 
Glenure  having,  in  consequence  of  orders 
from  the  barons  of  exchequer,  caused  Mr. 
Stewart  to  be  removed  from  tne  fbrm  which  he 
poesessed  upon  the  Ardsbiel  estate,  what  waa 
before  but  ill-will,  was  now  tiurned  into  hatred 
and  resentment.  This  led  him  to  opnose  all 
Glenure'a  measures,  and  partkiuUrly  to  play 
tbe  volunteer  m  the  aervioe  of  aome  other 
tenants  upon  the  same  estate,  whom  Glenure 
was  about  to  remove  at  the  enauing  term: 
for  this  purpose,  he  repaired  in  person  to 
Bdinborgh,  and,  in  name  of  those  tenants, 
though  without  tbe  amallest  commission  or  au- 
thority from  them,  made  be  presented  .to  the 
lords  of  sessieo,  a  bill  of  suspension  of  the  in- 
tended lemovali  and  obtained  a  lirt  of  eiooa* 
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liMi ;  thU  tisi  be  prevaiM  upoa  the  teoanli  to 
wtimfite  to  Glenuce,  wbowatput  to  thetrooble 
and  expenoe  of  a  jouroey  to  EOinbuiigfb,  be- 
ItNfe  be  oo«M  have  tbe  groundless  bill  of  sus- 
peneipn  anewered ;  which  was  iadeed  ail  iliat 
«ras  aaoeesary  io  order  to  nsake  it  be  refused. 
.  Mr.  Slewarit  my  lord,  little  eatitfied  with 
ibis  uasttiM>easful  attompt,  which  ceuiiriBed 
Glenove's  inioeBoe  at  Ibe  eacpeooe  of  hb  owdi 
and  findiag  bimself  Ibfeed  to  quit  the  oouo4ry, 
and  to  abaadea  bis  favoorito  plao  of  popularity, 
fiwmed  a  most  deaperato  sohesoe  of  revenge, 
DO.  lees  than  a  plot  to  lake  away  the  life  of 
Gtenvve  id  Iha  basest  nanaer.  In  puiBuance 
of  this  sobeiDe«  he  was  at  pains,  ot er  all  the 
country,  to  represeal  Glenure's  conduot  in  the 
meet  disadvantageoas' light;  and,  when  he 
thought  there  was  a  general  odiuiD  raised,  he 
liad  reoeurse,  in  a  more  particular  nsanner, 
to  these  io  whom  be  could  most  certainly  eon- 
fide,  to  these  who  were  most  easy  to  be  stirred 
«pf  and  most  inelined  to  aoy  desperate  deed.* 
l)iflerent  sets  of  such  mea^  my  lord,  he  as* 
semUed  ai  different  times,  and,  afWr  expa- 
tiatiog  agaiasi  Glsnuia's  ill  condact,  be  used 
all  his  art  to  ooafiaoe  them,  that  it  was  tlieir 
duty  to  free  tbe  country  of  what  he  was  pleased 
to  call  CUeaure's  oppressioa;  telling  them,  that 
be  bad  OMoe  seen  eammoners  in  Appin,  who 
iponldi  long  ere  then,  hare  stopped  his  career ; 
and' thai  be  oeaM  assure  any  of  4bem,  who  was 
hardy  enough  to  undertake  it»  a  certain  escape 
to  France,  and  a  handsome  peasieo  afterwards ! 
By  tbeee  methods,  my  lonl,  Mr.  Stewart  used 
his  utmost  endeavours  to  stir  up  sonw  hot- 
headetl  ruffian  to  the  execntion  of  hie  plotl 
but  hb  endeavoura  were  long  used  in  vaia,  till 
at  length  AUaa  Breck  Stewart  was  thrown  in 
hie  way,  a  man  marked  out  for  s«eh  a  pur- 
pose t  a  deserter  from  our  serrice  to  that  of 
tha  Fffencb;  one  who,  in  both  caaatrtes,  was  a 
DMA  of  desperate  fertsDe,  bat  who,  in  this,  bad 
not  only  last  all  tide  to  the  psotectkNi  of  the 
kWi  bulwasbeeeme  ebnoxiaus  to  ito  severest 
penalties.  This  man  James  Stewart  imme- 
liiately  laid  bold  ef  sad  cherished.  It  was 
easy  to  atkr  him  up  to  resentment.  To  him 
limrafore  ha  conuDaoicated  the  whole  of  his 
desigDi  and  with  him  be  ceocerted  the  execo^ 
tibaef  iti  AUaabad  aotbing  tohMe;'tbere- 
ftie  it  was  determined  be  should  be  the  actor, 
arbilitJaBMB  should  lie  by  to  protect  him,  and 
In  turn  tha  miseluaf  aa  mach  as  passible  to  his 
•wa  advantage.  Happily,  w»y  laid,  keenness 
and  naentmeat,  a»  ipsaal  ia  crimea,  get  here 
Iha  belter  of  aantistt,  aal  only  with  Allan,  but 
aveawith  Ibe  mora  sagacious  Jaoses ;  for,  in 
Iha  midst  af  their  most  cuaaiag  centriTances, 
they  oaaM  net  reAaio  from  uttering  snch 
alroBg.  aad  partiaahr  thraate  agaiast  GlcDure, 
aa  iasmadiately  poiatad  them  eat  lor  tha  objects 
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.  *  Thia  1  coiyectura  to  bathe  passage  re- 
Anrad  to  is  Iha  cbiarvatioBs  sulMoined  to  the 
fanaal'a  dyiag  dadhaatisna  in  Iha  « Suppla- 
n*  to  th*  Trial  of  Jamaal^kawaffly'  aod  in- 
a^lhaeadaffttria 


ef  general  susplchm.  Both  of  Ihem  Im^e  man] 
times  threatened  him  with  death,  and  botlr^ 
them  have  even  gone  beyond  general  termal 
for  Allan  declared  be  would,  on  the  first  oecMl 
sioa,  shoot  him  as  be  woidd  «  black  cock.  ;  m 
expression  very  applicable  to  the  base  maniim 
which  be  afterwards  made  use  of :  aad  Jama^ 
still  more  inveterate,  swore,  in  tfaefulhieaa  of  M 
heart,  that  he  wonhl  ibeot  Glenure,  even  if  lai 
himself  was  so  dinableil,  as  to  be  obliged  to  ^ 
upon  his  kaees  to  a  wiudow  in  order  to  do  at 
These  are  instances  of  «tbe  threats  wbieb  tbey 
made  use  of,  which  first  pointed  them  out,  mn4 
which  roast  still  go  a  great  way  in  oonTiaeiii|| 
every  thinking  man  that  they,  aad  they  ooljf  ^ 
were  bis  murderers. 

In  0Qnse(|neDce  of  tbe  Isst  leselutioD,  thai 
Alhin  should  act  whilst  James  stood  at  tlxtf 
helip,  AUao  laid  himself  oui  to  get  |iartico* 
lar  information  of  Glenure^s  aaotioDS  ;    wmd^ 
for  that  purpose  he  contrived  to  make  a  visit  mt 
Fasnacloieb,  the  very  nest  bouse  to  Gleamn^ 
aad  within  a  mile  of  it ;  there  he  rematned 
upoa  the  look-out  til)  Monday  the  11th,  whom 
Glenure  set  out  from  his  own  lionse  for  Fori* 
William.    Upon  which  Allan  immediately  re* 
paired  to  his  associate  James  to.  eomiuuoicate 
the  tnteUigetvce  he  had  got,  viz.  That  GleniDre 
was  gone  to  Locbaber ;  that  be  was  resolved  t»- 
parsist  in  removing  tbe  tenants  of  Ardshiel,  and 
was  certainly  to  return  for  that  purpose  befiira 
the  term-day,  the  IMh.    Having  upon  this  to* 
formation  consulted  together,  aad  settled  tha 
plan  of  operations,'  the  panael  furnished  bis 
friend  witn  a  dress  more  proper  for  what  he 
was  going  about,  giving  him  a  suit  of  bis  own 
clothes,  a  black  short  coat,  trousers,  and  a  blua 
banael ;  and  thua  equipped,  heeet  out  tbe  next 
morning,  Toesday  the  19th ;  but,  knowing  that 
Gleaore  anght  possibly  act  retom  for  a  day  or 
twa,  ia  «tf  dec  to  avoid  suspieioB,  he  made  a  tour 
aoiong  his  rdatieosygoiag  first  to  BaHacbelisb, 
fram  thence  to  Grienco,  from  thence  to  Gallarl, 
where. he  staid  Tuesday  night,  aad  on  Wednes- 
day the  15th  he  went  Mck,  by  the  same  route, 
to  BaNacheliah  ;    in  all  which  cirouit,  be  waa 
at  kaad  to  lay  wait  for  Gieaure,  at  whatever 
time  he  ahouM  return  firom  locbaber.    Oka 
Thursday  the  14th,  when  there  was  a  moral 
certaiaty  that  GUemire  would  return,  (be  bav« 
ing  appaiated  a  meeting  with  sdveral  gentle^ 
men  in  the  country  of  Appin  that  et eniag)  Allaa 
left  Ballachelish's  house  under  pretence  af 
fishmg,  and,  very  soon  after,  appeared  at  tba 
ferry  of  Ballacbelisb,  by  which  Glenure  roust 
aeeessarily  pass,  in  his  way  from  liochiber  to 
Appin :  there  he  met  the  ferry -man,  and,  hasti- 

SoallinflT  htm  aside,  inquired,  with  more 
an  ordinary  earnestness  and  abxiety*  if 
Glenure  had  pasaed  there  that  day ;  and,  beiag 
aaawered  that  he  had  not,  Allan  ioamediately 

1  '■    '  ■  ■        '■■'■I       «     -    II     ^i-i   ■  ■     II        .    ■    ^"     I.  T     ■- 

*  It  ia  observed  in  tha  <  Supplemeilt,'  that 
tha  eKpremions  *  hastily^  more  than  ofdinary 
*  eamestaesB  and  aajoety,-'  are  natanppmted  1^ 
tha  eviaeDae  of  die  tari^man.  Sea  in  the  prsaf 
Iha  dapositioa  of  Archiaaid  Mac  lanVi 
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ni  «^  ie  bA,  ttwirdt  the  high  grModf 

iJbtitA»hoiiie;  ftomwhemie  be  had  a  ?iewof 

tbeeofllrf  ■rooiid,  oo  both  skies  of  the  LmA, 

ad  1 1^  passage  'iDto  the  wood  of  Letter* 

■n  Js  Ibis  wood,  my  lord,  it  was,  that  he 

■sW  oat  a  most  proper  statioii  for  the  exe*' 

flriMflf  bis  desperate  design ;  a  little  thicket, 

•  tmisg  groood,  withio  a  few  paces  of  the 

A^vsj,  aJoDg  wbich  erery  trafeUer  must 

Ntonnljr  pass ;   froan  wbenee,  himself  nn* 

MB,  becould  distiactly  see  the  road  leadio^  to 

ibefenyof  Ballachelisb  on  the  Loehaberside, 

■d  the  road  on  the  Appin  side,  leading  from 

fksK  to  the  wood  of  Lettermore.    Here,  my 

hri,  he  posted  bimself  with  one  or  two  loaded 

!«■  prof idcd  for  the  purpose ;  and  here  be 

by  is  wait  tin  Mr.  CampbeH  of  Glennre  bad 

fHKd  the  ferry,  and  was  riding  along  the  road 

dsQ^  tbe.  wood.     It  was  then,  my  lord,  that 

iHn  Brrck  seized  this  long  wished-fbr  oppor- 

ISMTf,  sad  when  Glennre  was  come  within 

MBreiueot  distance,  this  abandoned  assassin 

AbI  bim  dead  with  twa  balls  from  behind :  a 

Mu  CDwardiT)  .as  it  was  barbaroos  and  in* 

bnaa!  a  deed  of  which  there  is  hardly  art 

ample  in  this  part  of  tbe  kingdom,  whose  in- 

Whnts,  bowerer  rash  they  may  be  to  bra¥e 

dnfcft  in  an  open  manner,  have  never,  till 

ikslrociotts  crime  of  their  unworthy  couotry- 

■MB,  ken  branded  with  the  ignominy  of  base 

asieDWardly  assaasination ! 

AUia  hsf  mg  thus  executed  bis  deadly  pnr^- 
^,  immediately  disappeared,  in  order  to  be- 
hb  bimself  to  the  concealment  provided  for 
Ubi,  catting  in  his  way,  after  a  hidden  manner, 
»dat  midoight,  ml  Olenco's  house,  where  he 
Biformed  the  lady  and  her  son  that  Glennre 
*tt  Burdered,  and«  without  any  more  couTer- 
i*tioD  of  either  side,  added,  as  a  consequence 
tfvbsthe  supposed  known,  that  he  hmiself 
*»  ioMBcdiately  to  leave  the  country.  Soon 
tAtr  tbiB,  he  arrived  at  his  allotted  retreat,  the 
^W  of  KoaKsnacoan,  the  habitation  of  the 
mtty  iMQman ;  and,  in  a  conversation  which 
be  aad  Oe  bonman  b^d  there,  he  talked  of  the 
■"v^  in  a  BBore  remarkable  manner  than  he 
bid  erea  done  to  lady  Glenco  \  for,  after  faintly 
Mi^  denying  bis  own  concern  in  it,  he  told 
bitfricod  tfait  he  was  sure  the  fkmily  of  Ard* 
Mwosid  be  suspected,  particularly  James 
^virt  and  bb  son  Allan ;  using  this' remark- 
able cxprnsion.  That  ihere  wonid  be  no  fear 
jjjbem  If  their  own  tongbes  did  not  betray 
■«■,  eBpecially  Alhin's,  who,  he  feare<l,  was 
■^•reMenmonthea  than  his  father. 

411  mis  wbU«,  my  lord,  the  panoel  remtiined 

«l  bome  undistnrhed ;  and  when  tbe  accounts 

2y  ^  Gleoure's  murder,  and  every  body 

**»the  neighboorhood  was  hastening  to  go 

^hnksfierthe  corpse,  he  never  olfrred  t»»  stir, 

**J«  be  wsold  not  soflier  any  one  of  his  family 

•l*  B€ar  it.    He,  mj  lord,  had  other  things 

Jfjwi;  not  tbe  unhappy  murdered,  but  the 

~^IJ»Biurderer  was  the  object  of  hisatten- 

■jVwiowa  preservation  was  so  closely  linked 

f™  *^  wck's,  that  there  was  a  necessity 

^hSmi%  being  kept  ont  of  the  way  at  any 


rate ;  Jamea  tfaerefbre  immcdialsly  ditpatcbe^ 
Alexander  Stewart  nackmaa,  bis  relation,  and 
a  person  in  whom  he  had  entire  eonidenoe,  to 
Fort -William,  with  a  most  nrcasing  deniMdi 
as  he  himself  aoknowladges,  wr  money  to  anjN 
ply  his  Inend  Allan,  and  to  enable  him  to  msM 
bis  escape  from  justice ;  and  when  die  paek« 
DMA  returned  with  a  Im  sum  tiwa  waft  ex» 
pected,  James,  in  tbe  most  critinal  junetura  of 
his  own^ilbirs,  added  two-thirds  of  tbe  TOMUf 
which  he  had  for  his  own  support  to  tho  sum 
brought  from  Port- WilManh  and  sent  away  tb« 
faitliful  paekmani  with  this  money,  and  his 
French  elotbes,  to  Alhui  Brack,  giving  partieiK 
br  directions  with  regard  to  tte  place  of  Iris 
concealment ;  a  cirsmbstance  no  one  nan  well 
be  sopposed-to  have  known  who  was  not  in  the 
secret,  who  was  not  originally  privy  to  the 
crime  for  which  bewas  obliged  to  have  recourse 
to  that  concealment* 

Theae,  my  lord,  are  the  facto  'whieb,  I  have 
reason  to  believe,  will  soon  be  proved  to  year 
lordiihip.  The  gendemad  has  been  pleased  to 
express  bis  sorprise,  that,  attor  so  strict  an  en<* 
qniry ,  this  should  be  all  that  is  made  appear  ; 
and  to  say  that  these  fiicts  are  trivial,  and 
not  relevant  to  infer  tlie  crime ;  but  I  cannot 
think  my  impartial  man  who  baa  read  the 
indictment  now  in  my  hand,  will  join  in  tho 
gentleman's  surprice ;  on  the  contrary,  I  be* 
lieve  every  such  person  must  join  with  me,  in 
thinking  no  small  praise  due  to  the  very  pro* 
per  enooumgementand  assistanoe  of  the  orowo^ 
and  to  tbe  very  uncommon  diHgenoe  and 
activi^  of  the  private  prosecutors,  which  to* 
geAer  have  beoi  aUe  to  throw  so  much  light 
upon  so  daiic  a  scene.  Your  loprdship  has  boMt 
told,  that  the  facto  mentioned  are  not  soffioient 
to  infer  the  crime  libelled.  I  need  hardly  oh* 
serve,  my  lord,  that  such  crimes  •are  paHicnlarly 
villaiaons  and  destruetive,  from  the  nidden  and 
concealed  manner  in  which  they  are  committed, 
which'  allows  of  no  def^ee,  and  too  ofVen 
screens  from  punisbttent:  their  Tery  natoi% 
does  not  admit  of  such  a  proof  as  may  be  ex* 
pedeU  in  other  cases ;  a  proof  by  circumstances 
la  all  that  can  be  looked  for;  indeed,  wheft 
that  ia  'connlusive,  it  is  of  all  othen  the  most 
convincing.  Witness^  may  be  partial,  they 
may  be  perjnred ;  hot  a  closely  connected 
chain  of  circumstonces  lii  liable  to  none  of  thos6 
objjections.  Now,  my  lord,  I  humMy  appre^ 
bend,  no  chain  of  circumstances  can  bestronger 
nor  more  closely  connected,  tbsn  that  which  I 
have  just  laid  before  your  tordsbip.  Yoasen 
a  discontent  rationally,  nay  probably  aeooonted 
fbr ;  tbe  strongest  and  most  particular  threato 
following  that  discontent,  ano  tbe  ^mmissiott 
of  the  crime  as  immediately  following  these 
threato  ;  the  clearest  instance' of  the  **  malum 
'*  minatum,  et  damnum  sectitom.^'  But  it 
does  not  rest  here ;  you  see,  my  lord,  the  mnr* 
derer  traced  fVom  day  to  day,  fVom  hou^  to 
hour,  fronf  place  to  place,  to  tbe  very  day,-  tha 
very  hour,  almost  to  the  very  spot  in  which' tha 
murder  was  committed ;  Jinif  yon  see  bib  as- 
sociato  ia  the  strigteit  oODoezion  tad  intimacy 


4T] 


25  GEORGE  U. 


with  biai»  cabaHinff  in  pri? ate*  and  faitiiihinff 
biol  with  a  proper  draM,  before  themurder,  and, 
after  it,  furniabiug  him  with  clothee  and  money, 
to  enable  him  to  fly  from  Justice ;  and  what 
deeerves  particular  attention,  voa  see  hiaaeio- 
date  minatelj  acquainted  with  the  place  of  his 
eonceahnent,  the  place  prerionsly  pointed  ont 
for  his  retreat,  and  the  murderer,  m  that  retreat 
where  he  thought  himself  in  safety,  expressing 
his  concern  for  his  friend  in  very  remarkable' 
temos,  in  terms  which  carry  a  strong  con?ic- 
lion  of  their  guilty  conspiracy,  but,  at  the  same 
Itme,  shew  the  cunning  with  which  they  were 
conscious  of  ha?ing  contri?ed  it.  I  cannot 
doubt,  but  your  lordship  will  think  this  a  chain 
of  circumstances,  moire  than  sufficient  to  infer 
the  crime  libelled :  at  the  same  time,  I  must 
beg  leave  to  obser? e,  that,  in  such  an  indictment 
as  this,  there  was  no  necessity  of  mentioning 
any  one  circomstance ;  it  would  have  been 
sufficient  in  law,  and  the  gentlemen  acknow- 
ledge it,  to  have  libelled  art  and  part  in  general 
terms ;  that  is,  that  time  and  place  libeltod,  the 
crime  was  committed,  and  that  the  pannel  was 
guilty  art  or  part  of  that  crime.  Now,  if  my 
lord  adTocate,  from  the  humanity  of  his  dispo- 
sition, from  a  desire  th^t  every  offender,  bow- 
CTcr  heinous  bis  offence,  should  have  the  fairest 
trial,  and  every  opportunity  of  making  his  de- 
fence; if,  from  these  motives,  he  lias  given  a 
very  long  and  particular  indictment,  when  only 
a  very  snort  and  general  one  was  necessary,  it 
is  somewhat  invidious  in  the  gentlemen  of  the 
other  side,  to  turn  this  into  an  otneetion  to  the 
relevancy.  Butletthem,mylord;  the  point  is 
fixed,  aa  well  by  law,  as  by  uniform  praetioa ; 
and  therefore,  whilst  we  contend  that  the  cir- 
cumstances, as  particularized  in  theindictment, 
are  fully  relevant,  we  at  the  same  time  bnm- 
bly  hope  from  your  lordship  an  interlocutor 
upon  the  general  point  of  art  and  gart,  indepen- 
dent of  these  circumstances. 

It  has  been  objected  to  this  indictment,  that 
an  accessary  is  here  brought  to  trial  before  the 
principal  is  convicted,  which  is  attended  with 
these  nad  consequences ;  that  proof  most  be 
led  against  the  principal  in  absence ;  that  his 
greatest  enemies  may  be  produced  as  witnesses, 
and  the  proper  exculpatory  defences  may  be 
omitted.  And  fiorther  your  lordship  has  been 
told,  that  this  is  contrary  to  the  laws  of  neigh- 
bouring nationa,  particohurly  that  of  England, 
and  contrarjf  to  the  law  of  Scotland,  as  handed 
down  to  OS  in  the  books  of  Reg*  Hu.  duon. 
Aitaeh.  stat.  Dav.  i,  and  sir  George  ftacken- 
»e.  There  might,  my  lord,  have  been  some 
room  for  soeh  an  objection,  if  no  former  notice 
bad  beep  taken  of  the  principal ;  but  I  can  hard- 
ly think  any  objection  will  be  admitted  in  the 
present  case ;  when  the  principal  is  indicted, 
when  every  legal  step  is  taken  by  the  prosecu^ 
tors  for  bnnging  him  to  justice,  and  when  the 
only  conviction  whieh  onr  law  admits  of  in 
such  oases,  ia  gone  against  him.  The  Jncon- 
veniences  which  it  was  said  might  follow  from 
the  present  practkse^are  trifling,  compared  to 
thoM  which  must  he  the 
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qvence,  if  the  laws  allowed  not  an  acoeasa 

to  be  tried,  whilst  the  principal,  conadous  of  1 
own  guilt,  dared  not  to  appear.  It  is  but  fin 
ing  out  some  desperate  fellow  for  the  executi 
who  can  afterwards  be  easily  kept  out  of  t 
way ;  and  the  most  inhuman  acts  muat  g^  u 
punished^  the  most  abandoned  villains  dm 
laugh  at  justice.  The  authorities  produced 
point  of  law  are,  no  doubt,  great ;  bat  tim 
and  circumstances  dero^te  from  ,lbe  greata 
authorities.  If  what  sir  George  Mackena 
has  given  us  as  his  opinion  was  once  law,  it 
beyond  all  doubt,  by  later  practice  no  long; 
held  as  such ;  and  it  aignines  as  little  what 
the  law  of  ndffbbouring  nations,  aa  what  «r 
once  our  own  Taw,  if  custom,  the  jnstest  of  a 
legislstors,  directed  by  common  sense  sic 
equity,  has  now  enacted  the  contrary.* 

The  hardships,  my  lord,  which  it  is  pretenc 
ed  the  pannel  underwent,  can  never  be  ailnaif 
ted  as  objections  to  this  indictment.    That  the 
may  not,  however,  leave  any  impfession  npo! 
the  gentlemen  of  the  jury,  or  even  upon  thi 
audience,  I  shall  give  your  lordships  the  tru 
account  of  what  are  called  hardships  $    am 
they  will  no  longer  appear  to  be  sucn.    Tha 
upon  which  most  stress  seems  to  be  laid  is 
that  the  pannel's  wife  and  his  children,  who,  bj 
law,  cannot  be  called  as  witnesses  sgaiaat  him 
have  been  orecoffBOsoed,  or  judicially  examined 
and  that  their  declarations  are  proposed  to  b« 
produced  in  this  trial.    The  fact  is  true ;  ami 
nothing  is  more  easily  accounted  for.    Whea 
this  murder  was  committed,  all  was  confusion 
and  ignorance ;  and  every  method  that  could 
be  imagined  was  found  necesssry,  in  order  to 
get  to  the  bottom  of  the  deep-laid  plot.    It 
was  at  that  time  that  James  Stewart's  family, 
in  common  with  all  in  that  neighbourhood, 
were  called  before  a  judge,  and  examined  upon 
what  they  knew  of  Glenure*s  murder :  it  was 
more  than  probable,  that  some  one  of  that 
country  committed  the  murder,  and  that  many 
in  that  country  were  in  the  aecret  of  it :  but 
when  these  people  were  examined,  neither  of 
these  acts  of  guilt  was  charged  upon  any  par- 
ticular person :  Allan  Brack  was  not  then  ac- 
cused of  the  actual  murder,  nor  James  Stewart, 
of  bemg  acceasary  to  it.    So  that  bis  wife  and 
children  were  really  not  examined  with  any, 
view  to  him ;  they  were  examined,  to  discover 
the  truth  in  general,  before  it  was  known  npoi^. 
what  particular  pmon  the  accusation  would 
fall.    Whether  their  declarations  will  be  pro* 
duced  in  this  trial,  may  be  a  question  atter«> 
wards  ;  but,  in  the  mean  while,  it  appean  not 
contraiy  to  law  or  equity,  that  they  sboald  b^ 
produced :  it »  confounmug  tbinga  to  lay  that 
this  is  making  the  panneA  wife  and  childrei^ 
witnesses  against  bim :  the  declaratioos  will 
not  be  produced  to  prove  the  truth  of  any 
tbii^  contained  in  them,  of  which  they  would 


*  As  to  proceeding  .against  an  aooesiary 
without  a  previous  conviction  of  the  priolipalg 
sea  Burnet  on  the  Criminal  Law  of  Soodand^ 
ohap.  14,  pp.  988|  €t  nq. 
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Ml  lefafiJcvideiioe;  tbey  tn  only  to  proVe,  1 
llNllke^efmMwbo  emitted  the  deciarationtf, 
afttntf  tee  CfaiBft  \  and  if  any  worda  of 
lbarOTMgi?e  eauae  of  aiia|RctoD  agtinst  the 
fmAi  it  would  be  aarely  oompeteDt  to  prove 
wdk  Midi  kv  tbe  teatiiBony  of  third  partiea.* 
Aaii  BOt  then  #>iBe  altogether  to  the  aaroe 
fKfmtj  ta  prore  tbem  by  produotion  of  tbe 
■m  tkeoMelTaa  judicially  coomiitted  to 
frillif  ?  Tbe  dooe  confioement  of  the  pannel, 
If  vellaitbatof  some  otbera,  who  were  then 
tda  ap  apoo  anapickm  of  gailt,  but  are  now 
M  kpradneed  aa  witneasea,  waa  owing  to  the 
nfai  of  tbe  place  where  they  were  confined. 
Hit  aia|eity*a  garrisona  hare  been  oaed  aa 
iriMai,  BMfe  wt  tbe  custody  of  atate  priaonera 
ikaffeammoii  eriminala :  it  ia  not  to  be  won- 
knA  at,  then,  if  military  officera,  unacquainf- 
ctfvitb  tbediatioctioBS  Of  la«r,  applied  to  the 
bMerthe  orders  which  they  were  in  oae  to  re* 
«Bfefer  the  fimner:  as  soon  as  the  law  was 
oplmd,  it  waa  obeyed ;  nor  la  it  pretended, 
tMttbe  panael,  or^ny  other,  was  closely  con- 
M  Ke  boor  after  the  commanding  officer 
vai  iaibirmcd  that  the  law  forbade  it.  It  is 
tme^  a  new  eommaiidinff  officer  came,  to  whom 
tkkw  was  not  immediately  explained,  which 
•oeiwNied  the  second  doae  confinement  com* 
fhiBedaf;  bat  he,  aa  well  aa  hia  predeceaaor, 
foi  obedience  to  the  law,  aa  aoon  aa  it  waa 
aadt  katwn  to  him.  That  it  waa  not  there- 
in Bttde  koowD  to  both,  aa  aoon  aa  might 
Ittvt  been,  the  pantiel'a  connael  must  account 
ftr.  That  it  was  ahogetber  their  business ; 
Md  the  eonaeqoeoee,  whatever  it  be,  which 
■ij  ante  from  the  neglect  of  it,  ooght  not  to 
U  Dpon  tbe  proeecoters,  far  less  upon  the 
Kcsdeaien  of  itie  army,  who  the  pannel  him- 
idf  admowledges,  have  all,  in  any  charge 
Ikcj  had  of  him,  done  their  doty  with  the  ut- 
Mtt  faaaMnity,  always  like  soldiers,  and 
fte  men.  It  is  surprising,  the  gendeinen 
iMd  oiention,  as  a  hardship,  their  being  re- 
fined tcoeai  tor  f^  pannel,  after  they  came  to 
hveniT ;  they  must  be  conacioua  that  this  was 
^litfdihip  of  not  an  hour';i  duration.  They 
"BfBKd  admittance  from  the  chief  magistrate, 
^  not  caring,  as  the  duke  of  Argyll  waa 
*pM  the  apot,  to  take  any  step  without  hia 
psn't  approbatkin,  aent  directly  to  acquaint 
"■of  the  demand  $  and  his  grace  gave  irome- 
^iiie  ordera  for  their  admittance.  Tbe  gentle- 
■tt  whs  apoke  first,:  mentioned  one  thing, 
*||>^  I  dare  to  aa^-  be  atone  will  thfnk  a 
■vdflbip  aponthe  pannel;  I  mean,  my  lord, 
*  htfiag  fallen  to  that  gentleman's  share  to 
<gs  hia  defence;  nod  I  cannot  help  thinking 

/^  ta  abjections  to  witnesaea  arising  from 
'^■^ioMhip  to  the  pannel,  see  Hume's  Com- 
■^wiea,  Trial  for  Crimes,  toI.  «,  c.  13, 
f  *  t48.  The  anther  of  the  *  Supplement'  ob- 
y***^**  By  law  and  practice  the  declaranta 
"^"Bttdtea  ooold  not  be  brought  as  witnesaea 
V|*>tibe  pannel ;  yet  their  cteciftrationa  were 
^g|^  «t  prools  of  bb  guilt ;  most  inoon- 
■*«»Jtokesni«." 


the  complaint  of  the  pannel's  want  of  able  as- 
sistance, coming  from  that  side  to  this,  looks 
like  banter ;  for,  setting  aside  my  lord  advocate, 
whose  office  obliges  him  to  assist  the  prose- 
cutors ;  1  need  only  begyonr  lordship  will  cast 
your  eye  first  to  the  one  side  of  this  table,  and 
then  to  the  other,  in  order  to  judge  where  the 
advantage  lies  in  age  and  experience. 

Upon  the  whole,  my  lord,  1  cannot  doubt 
but  your  lordship  will  find  this  libel  relevant  to 
infer  the  most  severe  pains  of  law,  as  the 
crime  libelled  is  of  the  moat  heinous  nature ; 
and  that  you  will  remit  the  pannel  to  the  know- 
ledge of  an  assize,  who,  I  find  from  tbe  list  in 
my  band,  must  be  men  above  the  imputation 
of  any  other  prejudice,  but  what  every  good 
man  muat  feel  agahist  so  horrid  a  crime ;  a 
prejudice,  which,  J  am  sure,  they  will  carefully 
distinguish,  as  1  hope  we  all  do,  from  any  per- 
sonal prejudice  against  the  pannel,  who  has  an 
undoubted  right  to  demand  their  most  impar- 
tial attention  to  tbe  proof,  b^  which  alone  hia 
innocence  must  atand  confessed,  or  bis  guilt 
meet  with  its  deserved  punishment. 

Mr.  Erikine^  against  the  pannel. 

My  lords  ;  I  have  likewise  the  honour  to  b0 
of  counsel  for  the  prosecutors  on  this  trial,  and 
aa  anch  it  ia  my  duty  to  aupport  tbe  charge 
exbilnted  in  the  libel ;  whicn  has  been  just 
now  very  fully  and  distinctly  opened. 

The  importance  of  the  trial,  tbe  respect  I 
have  for  tbe  honourable  court  and  this  audi- 
ence, were  alone  sufficient  to  have  laid  me 
under  great  uneasiness:  hut  that  uneaaineaa 
is  greatly  increased,  when  I  find  myself  en- 
gaged in  a  task,  which  J  am  at  present  but  ill 
prepared  to  execute. 

Though  1  early  and  willingly  engaged  to 
M^ke  a  part  in  tbia  trial,  an  unexpected  diatress, 
which  haa,  fiy  aome  daya,  dissipated  my  at- 
tention to  buaineaa,  made  me  hope  the  proae- 
cutora  would  have  relieved  me  or  an  engage- 
ment which  I  waa  unfit  to  perform,  and  dia- 
pensed  with  my  attendance,  which,  I  appre- 
hended, could  not  be  material  to  them;  but 
in  this  I  have  been  disappointed  by  the  indis- 
position of  a  gentleman  of  great  abilities  and 
experience,  which  has  unhappily  deprived 
them  of  hia  abler  asaistance. 

For  tbia  reason  I  will  beg  leave  to  confine 
myself  entirely  to  mske  the  proper  answers  to 
the  arguments  which  have  been  urged  by  the 
learned  gentlemen  in  defence  of  the  prisoner. 

I  shall  forbear  to  enlarge  upon  the  many 
aggravating  circumstances  that  appear  in  the 
horrid  scene  just  now  opened  to  your  lord* 
ships. 

I  will  not  attempt  to  inflame  the  jury,  by 

giving  loose  reina  to  an  imagination,  warmed 
y  a  real  regard  for  the  gentleman  deceasedt 
compassion  for  the  widow  and  the  fatherless, 
under  peculiar  circumstances  of  distress,  a 
high  concern  for  the  interest  of  ibis  country, 
and  the  preservation  of  our  pseaent  happy  con« 
stittttion ;  all  which  appear  to  have  been  struck 
at  by  tbe  hand  that  g«ve  this  wound« 
£ 
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These  considenitions  cannot  fail  to  kindle 
indigiiatioo  in  every  breast ;  and  1  am  confi- 
dent tliey  have  already  had  the  effect  to  rouze 
the  attention  of  the  Coort,  and  balance  a  mis- 
placed compassion,  not  unnatural  to  ha  mane 
minds,  ivhich  sometimes  blunts  even  the  sword 
of  justice :  but  the  prosecutors  do  not  expect 
to  obtain  a  judg;ment  against  the  prisoner  in 
this  court,  upon  any  other  foundation  than  a 
teal  conviction  of  his  guilt,  arising  from  evi- 
dence clear,  unexceptionable,  and  agreeable  to 
the  laws  of  this  country. 

The  laws  of  this  country  are  favourable, 
particularly  favourable  to  persons  under  trial 
ibr  their  life ;  and  the  prosecutors  are  willing 
to  allow  the  prisoner  the  full  benefit  of  every 
advantage  that  these  laws,  or  the  practice  of 
the  court,  can  give  him  a  title  to. 
'  This  being  the  case,  I  cannot  omit  observing 
how  improperly  the  prisoner  has  rested  the 
greatest  weight  of  his  defence  upon  clamoroas 
assertions  of  unfair  advantages,  and  unlawful 
oppression  upon  the  part  of  the  prosecutors. 

For,  Imo,  Though  tbey  were  founded  on 
truth,  they  would  not  amount  to  a  defence 
against  the  libel :  one  crime  oannot  compen- 
sate another,  nor  an  injury  received  from  the 
prosecutor  wipe  away  the  guilt  of  the  pri- 
soner. 

But,  2do,  These  are  measures  so  inconsis- 
tent with  that  glorious  spirit  of  liberty  that 
ret^ns  even  among  the  rulers  in  this  age  and 
nation,  so  inconsistent  with  the  known  mild- 
'  ness  and  clemency  of  his  majesty's  govern- 
ment, and  the  unfortunate  circumstances  of 
the  private  prosecutors  in  this  trial,  that  I  can 
hardly  persuade  myself  it  would  be  necessary 
to  make  a  more  particular  answer  to  these  com- 
plaints. 

Nevertheless,  as  I  am  sensible  that  nothing 
is  more  inseparable  from  nobl#and  generous 
minds,  than  a  desire  to  throw  every  atom  into 
the  balance  on  the  side  of  the  distressed,  while 
there  remains  a  possibilitv  of  their  innocence; 
«nd  that  a  simple  suspicion  that  the  prisoner 
had  suffered  any  unnecessary  hardship,  or  been 
deprived  of  any  means  of  defending  himself, 
might  avail  him  more  in  the  event  of  this 
trial,  than  the  best  defence  in  the  mouth  of  the 
ablest  advocate ;  for  that  reason,  I  will  beg 
leave,  in  a  few  words,  to  shew  the  Court  what 
fonndation  there  is  for  such  complaints. 

The  first  was,  that  the  prosecutors  had  de- 
prived him  of  the  bene6t  of  counsel,  by  re- 
taining most  of  the  ablest  lawyers  at  the  Inr. 

To  this  I  can  make  no  stronger  answer, 
than  what  the  Court  has  just  now  heard  from 
the  very  gentlemen  who  make  the  complaint, 
and  will  be  confirmed  by  these  who  are  to  sup- 
port them.  I  am  confident  they  will  convince 
the  Court,  and  all  who  hear  them,  of  the 'ab- 
surdity of  such  a  complaint,  when  urged  by 
four  gentlemen  of  soch  abilities. 

In  the  second  place,  it  has  been  said,  that 
the  prisoner  ha'd  been  deprived  of  his  liberty, 
-and  kept  in  close  confinement  contrary  to  laiv, 
•debap>ed  the  conversation  of  his  family  and 
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friends,  and  denied  access  to  speak  eftlier  to  h  i 
agents  or  witnesses. 

To  all  which  it  may  be  answered  io  the  g« 
neral,  that  the  laws  of  every  weH-goveme 
realm  certainly  allow  the  confinement  of  per 
sons  charged  with  capital  ofiences,  in  nae^ 
msnner  as  they  may  be  sedhred,  till  tbey  ca: 
be  broaght  to  trial.  That  no  limitation  of  thi 
role  has  been  introduced,  either  by  law  or  prac 
tice,  in  Scotland,  other  than  what  is  container 
in  that  valuable  and  salutary  statute  of  pari 
1,  sesg.  9,  of  king  William,  for  preTentiiii 
wrongous  imprisonment.*  No  part  ofwhicl 
has  been  infringed  in  the  present  case.  Tfaa 
the  prisoner  has  been,  since  he  caoie  to  thii 
place,  strictly  confined,  cannot  appear  unrea 
sonable  or  oppressive  to  those  who  know  thai 
of  late,  in  spite  of  the  vigilance  of  the  ma- 
gistrates, several  criminals  have  escaped  from 
their  gaol,  whose  cases  were  less  desperate 
than  his,  and  who  had  no  formidable  tribe  ai 
friends  or  accomplices  to  assist  their  escape. 

it  will  not  appear  surprising  or  nnjost,  thai 
the  magistrates  were  cautious  to  give  access  to 
any  persons,  under  the  colour  of  their  beings 
agents  or  witnesses,  without  a  proper  warrantp 
when  it  appears  from  the  proof  to  be  brooghC 
in  the  trial,  that,  during  the  prisoner's  confine- 
ment in  the  garrison  at  Fort- William,  he  found 
means  to  tamper  with  the  principal  evidences, 
(though  also  in  custody,  in  order  to  prevent 
such  undue  influence)  by  emissaries,  who 
carried  repeated  messages  in  bis  name. 

This,  I  think,  might  likewise  appear  to  be  a 

*  A  late  writer  on  Scots  law,  Mr.  Burnett, 

Creatise  on  various  branches  of  the  Crimmal 
iw  of  Scotland,  chap.  16)  gives  an  abstract 
of  the  enactments  of  this  statute ;  and  after 
contrasting  its  provisions,  particulariy  those 
concerning  bail,  with  those  of  the  Habeas  Cor- 
pus Act  (Stat.  31  Car.  H),  proceeds,  **  When 
in  addition  to  all  this  it  is  considered  that  the 
act  1701  provides  most  effectually  for  a  due 
and  regular  commitment  in  order  to  trial,  that 
the  |>enaltv  on  a  judge  for  a  breach  of  the  sta- 
tute is  both  higher  and  more  precise,  and  the 
period  fixed  for  commencing  and  carrying* 
through  the  trial  more  determinate,  it  may 
justly  be  considered  as  more  favourable  to  tlia 
subject  than  the  boasted  Habeas  Corpus  Act  of 
England,  notwithstanding  one  summary  a)»- 
plication  for  liberation  may  not  in  every  case 
afford  so  speedy  a  remedy  as  the  proceedings 
under  the  writ  of  Habeas  Corpus." 

In  the  same  chapter,  however,  he  noticea 
that  this  same  act  of  1701,  "  has  been  caUed 
the  worst  penned  and  the  most  obscure  act  ia 
our  statute  book,  and  some  have  even  gone  so 
far  as  to  maintain^  that  it  was  purposely  made 
obscure." 

So  in  the  case  of  Andrew  against  ftf  ardocb, 
June  1806  (reported  in  the  Appendix  to  Bur* 
nett,  N^  XVI)  Hope,  lord  jnatice-clerk,  said, 
"  Our  act  1701  is  greatly  more  iiivonrabe  to 
the  liberty  of  the  subset  in  every  respect  that' 
the  Habeas  Corpus  Act  of  England/' 
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ewm  lor  tbe  officer  commandiBg  at 
(Sb,  to  lie  particolmrly  careful  to  in* 
Vajofd  perent  these  prectioes,  by  denying 
«■•  the  eenooe  liy  wheie  meens  they 
ivaen  to  be  eeiried  oo. 
i^  s  the  pneoner'ft  oonaphunt  has  been 
ji^pa  Ibb  head,  I  most  beg  leave  to  recal 
kmmsm,  of  yoor  lordahipsand  the  jury  to 
ff «  te  frcis  libelled^  from  which  the  acces- 
■as  Ae  Burder  ia  ioferred ;  it  is  the  supplying 
^■arienr  with  money  to  enable  him  to  fly 
Am^Blice;  lei  it  be  remembered  in  what 
aais  A  was  cacecaled  ;  the  prisoner  was  in- 
MfA  by  the  oflBcer  oomroanding  the  party 
ft<  appnheBded  him,  to  speak  with  his  wife 
beiice  be  was  carried  oflT:  the  use  be 
af  ifaaC  indulgence,  was  to  give  her  the 
part  of  the  money  in  his  pocket,  with 
ios  to   send   it,  and  the  murderer's 
le  the  place  where  it  had  been  con- 
be  riioald  watt  fok*  them. 
He  oidalgenoe  upon  the  part  of  the  officer 
and  humaOe;  from  the  circum- 
thatwere  then  known,  there  was  no 
ta  suspect  that  such  use  would  have 
of  It,  and  bv  God*s  good  providence 
a  material  circumstance  in  the  in- 
of  the  source  of  the  horrid  scene  of 
y  bcfiore  the  Court. 
Ksw,  as  this  lact  is  admitted  to  be  true,  I 
■I  submit  what  iuundation  there  is  to  com* 
af  severity:    whether  the  commanding 
bad  reason  to  repeat  such  indulgences, 
•r  to  give  unlimited  access  to  his  family  and  re- 
bliMi?  Nevertheless,  I  am  well  authorised  to 
■f,  ifaat,  at  Fort-William,  the  prisoner  bad 
maj  aad  great  indulgences  of  this  kind ;  that 
Warn  allowed  to  take  the  air  io  the  garrison, 
■i  ta  convene  with  his  friends  and  relations 
nunDer  as  was  consistent  with  the  safe 
of  his  peraon,  and  the  inquiries  which 
then  eairying  on  by  the  proper  officers : 
toiWth  before  and  aince  he  was  brought  to 
tephee,  hia  agent  and  lawyers  hare  had  ac- 
msw  be  with  him  as  often  as  applied  for  in  a 
way.  fie  was  not  indeed  allowed  accesa 
\  w  his  servants  and  dependants,  from 
material  evidence  was  expected,  with 
he  had  been  tampering,  and  who  had 
tbcy   were    over-awed  by  his  au- 
M|y :  but  for  that  I  apprehend  no  apology  is 
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ia  the  last  |daee,  jour  lordship  have  heard 

asdk  fism  tiie  ooimsel  for  the  prisoner,  of  un- 

iifaaas  that  have  been  used  to  traduce  his 

teaoier  ia  the  country,  and  to  prepossess  the 

■aU  with  an  opinion  of  his  guilt,  by  which  he 

a  aid  to  he,  m  some  measure,  condemned 

Usrebe  is  brou^t  to  trial. 

Ittait  beg  your  lordships  and  the  jury  to 

*mder  the  circomatances  of  the  prosecutors 

^  ue  ebaxged  with  these  practices.     Has 

^  fanaolate  widow^  who  has  no  relation, 

|d  leave  an  acqoaiotanee  in  this  corner  of  the 

ib^  bKa   MO  soecessful  in  prepossessing 

^  tmtry  with  an  opioioo  of  the  prisoner's 

pL'tr,  ueker  cbUdreo^  as  yet  uocapaUa 


of  speech,  fit  to  assist  her  in  tradocibg  his  cha- 
racter? 

If  the  relations  of  the  deceased  had  attempt- 
ed it  without  foundation,  they  would  have 
gained  no  credit  with  the  impartial  world ;  or 
would  have  been  counterbalanced  by  the  nu« 
merotts  rdations  of  the  prisoner,  at  least  in  this 
country.  Nevertheleas,  my  lords,  I  will  admit 
that  he  labours  under  great  disadvantagies  upon 
this  head ;  a  general  opinion  of  bis  guilt  haa 
prevailed  ;  and  I  am  sorry  to  say,  that  he  has 
many  and  strong  adversaries,  wno  have  been 
busy  to  establish  it.  **  Magna  est  Veritas,  et 
prsBvalebit."  The  horror  of  the  crime  with 
which  he  is  charged,  has  raised  the  attention  of 
every  impartial  person,  and  made  them  in- 
dttstrions  to  discover  the  authors  of  it. 

The  blood  of  the  innocent  has  called  aloud  to 
heaven  for  justice ;  and,  by  a  remarkable  con- 
currence of  nuiny  circumstances,  brought  to 
light  by  the  declarations  of  a  cloud  of  witnesses, 
the  pnsoner  is  clearly  pointed  out,  not  indeed 
aa  the  executioner,  but  the  contriver  of  the 
murder,  and  the  aider  and  abettor  of  the  mur- 
derer. 

f  will  not  say,  that  his  character  in  privste 
life  concurs  against  him ;  1  have  no  authority 
from  my  employers  to  assert  it ;  nor  will  I  as- 
sert what  is  not  supported  by  evidence.  But  I 
must  say,  that  his  tamily  and  connections,  his 
character  and  conduct  m  public  life,  are  so 
many  circumstances  forming  a  presumption  aU 
moat  equal  to  a  proof,  in  support  of  the  charge 
brought  against  ,him.  These  are  the  most 
powerful  adversaries  he  has  to  struggle  with, 
and  from  them  that  general  opinion  of  bis  guilt' 
has  taken  its  rise,  which  is  unjustly  ascribed  to 
the  prosecutors. 

What  has  been  said,  my  lords,  would  natu^* 
rally  lead  me,  in  the  next  place,  to  lay  open,  to 
the  consideration  of  the  Court,  the  particular 
circumstancea*set  forth  in  the  )ibel,  from  which 
the  prisoner's  guilt  is  inferred ;  and  to  take  no- 
tice of  what  has  been  said  in  his  defence  upon 
that  head :  but  in  this  I  have  been  well  pre- 
vented by  the  gentleman  who  spoke  last ;  and 
therefore  I  shall  only  beg  leave  to  add  a  few 
observations  to  what  has  been  said  by  him. 

The  Court  haa  been  informed  that  Bfr. 
Campbell  of  Glenure  was  appointed  factor  on 
the  forfeited  estate  of  Ardshiel ;  that  the  pri- 
soner is  natural  brother  to  the  forfeiting  person, 
in  whose  ahBcnce  he  fell  to  have  the  leading  of 
his  dependents,  and  the  protection  of  hia 
family :  under  that  character,  as  he  bad  an 
interest,  so  he  had  opportuoities  of  opposing 
the  foctor  in  the  execution  of  his  office :  that 
this  oppositipn  grew  by  degrees  to  the  height 
of  premeditated  malice,  which  soon  after  broke 
out  in  repeated  threatening,  and  at  last  ended 
in  assassinatiou  and  murder. 

Oo  the  other  hand,  the  counsel  for  the  pri- 
soner have  asserted,  that  there  was  no  enmity 
or  malice  between  Glenure  and  him ;  but  con- 
trary-wise, a  con6dence  and  friendship,  which 
they  offer  to  support  by  letters  written  by  Gle- 
nure to  him*    Now,  as  this  must  appear  to  ha 
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IneontUleDt  with  the  charge  ia  thelUiel,  I  mutt 
beg  leave,  in  a  few  words,  to  reconcile  them. 

When  Glenore  wai  appointed  factor  on  the 
eatate  of  Ardshiel,  he  was  so  &r  from  shewing 
any  disposition  to  be  se?ere  upon  the  tenants, 
er  to  pat  hardships  on, the  family  and  friends  of 
the  forfeiting  person,  that  he  treated  tRem  with 
the  utmost  hamanity :  andthe  prisoner  in  par- 
ticular had  the  address  to  iusinaate  himself  so 
far  into  his  confidence,  as  to  be  employed  in 
collectiog  the  rents,  and  adtised  with  in  the 
'letting  of  the  farms ;  and,  during  this  period, 
the  letters  referred  to  were  written*  But  as 
the  prisoner  undoubtedly  took  advantage  of  this 
^tonndence,  to  bring  tenants  into  the  estate  that 
were  entirely  under  his  influence,  and  to  make 
separate  agreements  with  them  in  favonrof  the 
forfeited  person  and  his  family,  in  defraud  of 
his  majesty  and  the  public ;  the  barons  of  ex- 
chequer justly  took  exception  against  this  part 
of  Glenure's  conduct;  and,  to  prevent  such 
abuses  for  tlie  future,  gave  him  particular  in- 
structions in  writing,  to  remove  the  prisoner 
from  a  beneficial  farm  which  he  possessed,  and 
also  any  other  of  the  tenants  who  were  con- 
nected with,  or  onder  the  mfluence  of,  the  for- 
feiting person  and  his  family. 

These  instructions  were  executed  in  part  at 
Whitsunday  1751,  ^by  the  removal  of  the  pri- 
soner from  his  farm  ;  but  as  he  easily  procnred 
another  in  the  neighbourhood,  and  retained  his 
influence  over  the  estate  by  the  means  of  the 
tenants  he  had  placed  there,  he  discorered  no 
resentment  at  that  time. 

But  so  soon  as  the  factor,  in  the  further  exe- 
cution of  his  instructions,  beg^  to  take  the 
proper  measures  for  removing,  at  Whitsunday 
1752,  some  of  these  tenants,  he  then  took  the 
alarm  :  that  was  to  pluck  up  his  interest  by 
the  root,  and  entirely  to  put  an  end  to  his  infln- 
ence.  He  therefore  mlade  the  cause  of  the 
tenants  his  own,  and  every  method  of  opposi- 
tion was  tried  to  prevent  their  removal. 

He  no  longer  affected  any  intimacy  or  friend- 
ship with  Glenure,  but  took  every  occasion  to 
raise  discontent  and  jealousies  against  him,  and 
represent  him  as  an  oppfessor  in  the  country. 
At  last,  without  any  authority  from  the  tenants 
who  were  to  be  removed,  he  took  a  journey  to 
'  Edinburgh,  on  his  own  expenoe,  and  applied, 
by  a  bill  of  suspension,  to  tne  court  of  session 
in  their  names ;  in  which  the  factor's  conduct 
was  set  forth  in  such  false  and  odions  colours, 
as  procured  a  sist  or  stop  of  execution  of  the 
decree  of  removing;-,  pronounced  by  the  sherifl; 
at  the  factor's  suit ;  and,  by  the  same  false 
suggestions,  he  so  far  imposed  upon  such  of  the 
bajrons,  as  were  then  in  town,  as  to  make  them 
listen  to  his  coroglaints  against  Glenure. 

When  Glen Hi^was  informed  of  all  this,  be 
went  directly  to  Edinburgh  by  great  journies ; 
and,  as  soon  as  he  bad  an  opportunity  of  being 
heard,  he  obtained  a  removal  of  the  sist  from 
the  court  of  session  ;  and  satisfied  the  barons, 
that  he  had  conducted  himself  entirely  by  their 
instructions.  And,  having  been  only  two  days 
in  town,  he  retunied  ^^ith  expedition  to  the 


country,   WhiUunday    being  then    near     i 
hand. 

This  scheme  betng  frustrated  by  the  dili 
gence  and  activity  of  the  footer,  measures  of 
difl^erent  nature  became  necessary. 

The  j>ri8oner  had  no  hopes  of  being'  able  t 
keep  up  his  influence  and  interest  in  the  estate 
while  Glenure  continued  to  have  the  tnanagi'e 
ment  of  it ;  and  if  he  should  be  able  to  get  th< 
better  of  him,  he  had  reason  to  think  no  otbe 
would  be  so  hardy  as  to  undertake  it.  It  Wm 
therefore  resolved  to  take  him  oflT,  and  that  be- 
fore he  should  remove  the  tenants. 

For  the  execution  of  his  scheme,  a  very. prepei 
assistant  was  at  band  ;  Allan  Breck  Stewart,  a 
person  in  desperate  circumstances,  who  had  al- 
ready forfeited  his  life  to  the  laws,  and  ealisled 
himself  an  enemy  to  the  liberties  of  his  coaa<- 
try ;  a  jiependant  of  the  family  of  Ardshiel  ; 
brought  up  from  his  infancy  under  the  csnrs 
and  authority  of  the  priioner. 

With  this  assistance,  no  method  was  lefi  un- 
attempted  to  stir  up  the  populace,  or  some  oi 
the  hardiest  among  them,  to  cut  off  Glenure 
by  violence.    Their  attachment  to  their  chief 
was  made  use  of  for  that  purpose.    The  pre« 
sertation  of  his  family,  the  welfare  of  their 
countiy ,  and  even  the  very  being  of  the  clao^ 
were  represented  as  inconsistent  with  allowingr 
Glenure  to  live.  Reproaches  were  used  to  some, 
rewards  offered  to  others,  and  strong  insinu- 
ations made  by  the  prisoner  to  his  own  do- 
mestic servants :    but  all  this  had  not  the  de- 
sired effect. 

Wherefore,  on  Monday  the  11th  of  May, 
Allan  Breck,  who  bad  no  other  occupation  but 
wandering  from  house  to  house  amongst  bis 
friends,  and  was  thereby  well  able  to  trace  ail 
Gienure's  motions,  came  to  the  prisoner's 
house,  when  the  resolution  appears  to  nave  been 
taken,  that  Allan  himself  should  set  out  eariy 
next  morning  to  way- lay  Glenure,  and  take 
the  first  opportunity  to  peipetrate  the  murder. 

This  was  no  difficult  task  to  one  who  knew 
the  country.  There  were  but  three  days  to 
run  to  the  term  for  the  removing.  In  that 
period,  it  was  known  that  Glenure  was  to  go 
from  his  own  bouse,  to  the  sberiff^s  court  at 
Fort-WUliaro,  and  return  to  the  lands  from 
whence  the  tenants  were  to  be  removed.  The 
nature  of  the  country,  and  the  several  ferries 
which  he  could  not  avoid,  made  it  certain  what 
road  he  must  take ;  and  a  wood  near  the  lands 
afforded  a  proper  place  for  the  bloody  deed. 
But  Allan's  dress,  being  the  French  uniform, 
was  too  remarkable  for  an  executioner  of  the 
works  of  darkness ;  he  was  therefore  supplied 
with  another,  of  the  usual  colour  and  fashion  of 
the  country,  by  the  prisoner.  The  Court  has 
heard  how  he  then  took  his  station  at  a  place 
within  sight  of  Gienure's  house,  till  be  saw 
him  set  out  for  Fort- William,  and  then  bow  he 
retired  towards  a  ferr^,  where  it  wu  known 
Glenure  must  pass  in  his  return. 

In  the  mean  time,  messenger  afkcr  messen- 
ger is  sent  to  Fort  William  by  the  prisoner,  to 
get  more  particolar  intelligeiice  of  Gteaue's 
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^r  Murder, 

Oii  the  nigbt  of  the  13tb»  Allan  mim 
toafheeai^tceot  to  the  ferry,  and  retired  in 
the  wauf  into  the  wood,  from  wbioh  he 
•riyoBeout  to  eoqoire  if  Qlenure  was  past 
itiM  lUs  very  time  a  goo,  beloogmg  to  the 
|RMer,  waa  »-iiiis9ing ;  and,  io  tM  evening, 
flnve  waa  shot  in  the  wood. 

Vbei  the  horror  of  the  murder  threw  all  the 

aegttearhood  into  oonfosion  and  cooMernation, 

■0  forpttse  appeared  upon  the  prisoner,  or  in 

Ml  iuDily.     Their  attention  was  entirely  fixed 

Bpoa  the  execution  of  the  measuref  that  had 

hem  ODBcertcd  for  fteilitatiDg  the  murderer's 

cn^ie:  for  that  purpose,  a  messenger  was  dis- 

pilcbed  to  procure  money :  upon  the  retaru  of 

thai  messenger  (though  the  prisoner  waa  then 

IB  caatody)  the  money  he  nought,  with  what 

Bwc  the  prisooer  could  afford,  and  also  the 

Fnaeh  dothea,  were,  by  the  prisoner's  direc- 

lias,  eairied  to  a  reiBote  pbce  in  the  mountains, 

vh«e  Allan  Bredc  had  for  some  time  waited 

is  expectation  of  them,    ki  the  same  time  the 

primer^  araiOy  which  liad  been  concealed 

icarlua  house,  were  discovered ;  and  the  very 

gss,  which  bad  been  missing  on  the  day  of  the 

amder,  was  feimd  amongst  them,  with  such 

■Bibs  u  shewed  that  it  bad  been  lately  dis- 

sbugcd. 

Imu,  my  lords,  aa  I  had  occasion  to  men- 
tiaa  asms  of  the  facts  to  be  proved,  1  couhl  not 
icmt  shortly  maoing  over  the  whole,  in  (vrder 
Is  hy  them  in  one  view  before  your  lordships 
asdtbejory. 

Aod,  from  this  view,  I  apprehend  it  will  now 
ifpear,  lnio,Thnt  the  fnendship  mentioned  by 
aweaoasel  for  the  prisoner,  does  not  derogate 
froai  the  nrobabilUj  of  his  gmK.  It  is  a  na« 
tani,  and  even  a  necessary  link  of  the  chain 
spaa  which  the  wbole  depends. 

tte,  It  moot  occur  to  every  one  who  hears 
ime  facts,  that  though  it  is  possible,  barely 
piaihle,  tiiat  several  m  them  might  have  hap- 
pcaad,  though  the  prisoner  had  been  innocent 
•f  tbe  crime  that  io  charged  upon  him ;  yet  it 
h  iiBposribie  to  eonceive,  thai  such  a  long  series 
af  drcnmatsnoea,  connected  and  corresponding 
with  one  another,  all  concurring  to  answer  the 
MOM  cad,  sboold  be  the  mere  effect  of  chance, 
ud  not  the  oomequence  of  intention  and  de- 

To  take  an  inotanoe,  it  is  very  easy  to  be- 
lieve, that  Allan  Breck  might  have  changed  his 
dothca,  though  be  had  not  intended  to  murder 
Clattre;  and  that  he  might  have  lodged  for 
Mve  nights  near  Glenure's  house,  though  he 
U  ost  mtcuded  to  lie  in  wait  for  bis  life :  but 
«l«  we  find  the  same  Allan  Breck  himself 
Ikietfening  to  miuder  Glenoiv,  and  instigatiap^ 
*lhcn  Is  do  it;    afterwarda   changing   his 
Mies,  lybg  in  wait  at  different  times  and  in 
Met  ptoses,  appearing  and  anxioooly  inqnir- 
■f  ftrGlcave  near  the  time  and  place  of  the 
^«<der,  sad  as  soon  as  it  was  committed,  fly- 
Jl  viib  tenor  and  pveeipitalion,  who  caa  doubt 
■*f  W  WM  the  murderer  r 
.  ■■  Ihessase  manaar  it  may  be  well  supposed, 
te  lb  priMv  Higlil  bare  loii  Alhm  Bmdt 
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a  suit  of  dothes,  or  given  him  entertainment  in 
his  boose,  though  he  had  not  instigated  him  to 
commit  the  murder.  Bot  if  it  is  considered, 
that  Allan  Breck  had  no  quarrel  with  Gleoure, 
other  than  what  he  was  eogaged  in  by  the  in- 
fluence and  authority  of  the  prisoner ;  that  he 
carried  the  resentment,  on  the  prisoner's  ac» 
count,  to  such  a  height  as  to  threaten  to  shoot 
Glenure,  and  joined  the  prisoner  in  prompting 
others  to  do  it  ;  ihat  when  Glenure  returned  - 
unexpectedly  from  Ediuborgh,  Allan  Breck 
went  immediately  with  the  intelligence  to  the 
prisoner ;  that  when  he  set  out  to  lie  in  wait 
for  Glenure,  it  was  after  a  consultation  with, 
and  being  accoutred  for  that  purpose  by,  the  ■ 
prisoner;  that  the  ffun  with  which  he  shot 
Glenure,  appears  to  have  been  the  property  of 
the  prisoner ;  that,  aAer  the  murder  was  com- 
mitted, the  murderer  relied  for  money  and 
clothes  for  his  escape,  and  actually  did  receive 
them  from  the  prisoner;  I  say,  let  all  these 
concurring  circumstances  be  laid  togetbei',  and 
who  will  doubt  that  he  was  instigated,  aided 
and  abetted  by  the  prisoner  ? 

It  is  therefore  in  vain  to  urge,  that  one  or 
more  of  these  facts,  when  taken  separately,  are 
not  relevant  to  infer  the  conclusion  of  his  guilt. 
It  is  from  the  connexion  and  concurrence  of 
the  whole,  that  the  conviction  of  his  guilt  does 
arise :  and  it  is  pnly  from  a  proof  of  the  whole, 
that  the  prosecuton  expect  a  jqdgment  against 
him. 

In  the  la^t  place,  the  counsel  for  the  prisoner 
have  urged  a  point  of  law  in  his  defence,  viz. 
That  supposing  the  facts  which  have  been  set 
forth,  to  be  relevant  to  infer  his  guilt ;  as  be  is 
only  charged  as  an  accessary,  he  cannot  be 
brought  to  trial  for  the  crime,  until  the  princi- 
pal be  first  convicted.  In  supporting  of  this, 
texta  have  been  quoted  from  the  old  law4iooks, 
Qnoniam  Attachumenta  and  Regiam  Majesta- 
tem.  It  has  been  said  that  this  is  the  law  of 
England  at  this  day,  and  that  sir  George  Mac- 
kenzie, in  his  Treatise  of  Crimes,  hu  laid  it 
down  to  be  the  law  of  this  country. 

As  the  word  *  accessary'  is  a  relative,  which 
cannot  be  without  a  pnncipal  to  which  it  re- 
lates ;  it  must  be  admitted,  that  no  evidence 
will  be  sufficient  to  convict  an  accessary,  which 
does  not  prove  that  the  crime  was  committed 
by  the  principal,  who  is  thereby  convictedt  to 
the  effect  that  justice  may  be  executed  against 
the  accessary. 

In  this  sense  the  maxim  is  just;  but  in  the 
sense  in  which  it  is  pleaded  for  the  prisoner,  1 
will  take  upon  me  to  ssy,  it  is  not  supported  by 
the  law  of  this  country :  it  is  inconsistent  with 
the  principles  of  public  policy,  and  subversive 
of  all  civil  society. 

It  is  indeed  a  maxim,  and  a  good  one,  in  the 
law  of  Scotland,  that  no  person  can  be  coo* 
demned,  so  as  to  suffer  the  punishment  ap» 
pointed  by  law  for  any  crime,  unless  he  be  pre- 
sent in  court,  and  have  opportunity  to  otgect  to 
the  evidence  by  wliich  it  is  to  be  proved  against 
him.  But  in  the  present  case,  it  n  not  alkged, 
that  Allan  Brack  oould  be  condemnedi  and 
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brought  to  jufliice;  opoD  the  e? idenoe  thai  if  to 
be  brouffht  in  his  absence  against  the  prisoner. 
If  he  shall  afVerwards  appear,  and  stand  his 
trial,  the  proof,  in  so  far  as  it  relates  to  him, 
must  again  be  repeated  in  his  presence,  and  it 
will  be  competent  to  him  to  object  to  erery  psrk 
of  it.  But  at  present,  as  the  efidence  is 
bronght  only  to  the  effect  that  the  prisoner 
may  be  punished,  it  is  he  only  thst  can  plead 
the  benefit  of  this  maxim ;  and  it  is  competent 
to  him  to  object,  as  well  to  that  part  of  the  efi- 
dence which  fixes  the  crime  upon  the  principal, 
as  to  that  which  proves  his  accession. 

As  to  the  law  of  England,  f  will  not  take 
upon  me  to  argue  from  it ;  I  do  not  pretend  to 
be  versant  in  it ;  nor  do  1  apprehend  it  will  be 
decisife  in  this  case.  Nevertheless  I  have 
reason  to  believe,  that  it  is  the  practice  in  that 
])art  of  the  kiugdoro  to  proceed  to  the  trial  of 
the  accessary,  after  the  outlawry  of  the  prin- 
cipal ;  from  which  I  would  infer,  that,  in  our 
practice,  either  the  fugitation  has  the  efiect  of 
the  outlawry,  or  there  is  no  argument  to  be 
drawn  from  the  one  law  to  the  other. 

With  regard  to  the  old  law-books  mentioned, 
it  is  well  known  to  your  lordships,  that  they 
are  generally  believed  to  have  been  transcribed 
from  the  laws  of  Eogland,  at  a  time,  indeed, 
when  many  salutary  utefations  are  thougffat  to 
have  been  introduced  into  our  practice  from 
thence  I  but  that  it  is  by  no  means  admitted, 
that  they  were  ever  ingrossed  into  the  body  of 
our  laws,  or  that  every  part  of  them  has  been 
COD  firmed  by  our  practice ;  many  instances  of 
the  eontrary  might  be  OMntioned,  But  I  for- 
bear to  consume  the  time  of  the  Court  upon 
this  question,  because  the  onlygrottnd  I  can 
iind  to  saspect,  that  it  ever  was  held  to  be  a 
doilbtin  our  practice,  is  the  153  act,  18  pari. 
Ja^6,  which  appears  to  have  been  made  with  a 
view  to  uke  away  all  doubt  for  the  future. 
The  words  of  this  statute  are,  "  That  in  all  time 
cumming,  all  criminal  libelessallconteine,  that 
persones  compleined  on  are  airt  and  pairt  of  the 
crimes  libelled;  qnhilksall  be  relevant  to  ac- 
cuse them  thereof;  swa  that  na  exception  or 
objection  take  awate  that  part  of  the  libell  in 
time  cumming.'*  Which,  in  more  modern  lan- 
l^uage,  imports,  that,  for  the  futore,  no  ob- 
jection shall  be  sustained  against  a  libel,  which 
charges  the  person  accused  of  being  contriver, 
adviser,  aidmg,  abetting  or  assisting,  in  a 
erime  that  is  otherwise  relevant. 

And  sir  Geo.  Mackenzie,  in  that  very  pas- 
sage of  his  Treatise  on  Crimes,  which  has  been 
quoted  in  behalf  of  the  prisoner,  though  he 
lays  down  the  arguments  which  have  been 
Buggeated  on  both  sides  by  the  authors  who 
have  treated  this  question,  be  concludes  with 
observing,  that,  in  Bobertson's  case,  the  Conrt 
Ibund  upon  this  act,  that  an  accomplice  might 
be  tried,  though  the  principal  had  not  been  con- 
victed nor  fogiuted. 

Upon  these  principles,  the  practice  has  been 
imiform  for  many  years  ;  and  the  present  dr- 
onmstances  of  the  case  do  not  seem  to  aflbrd 

'V  leaioa  to  deviate  fimn  il«   For  your  lord- 
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ships  and  the  jory  must.be  convinced,  fr^ 
the  facte  which  have  been  opened,  that  as  M 
munler  was  committed  with  the  advioe,  and 
the  instigation  of  the  prisoner;  so,  but  for  I 
aiding,  abetting  and  assisting,  the  murdenr 
had  Men  now  also  prisoner  at  your  bar. 

Lord  Advocate  (nght  hon.  W.  Grant) : 

My  Lord  Justice  Genera] ;  1  stend  up 
this  time,  to  support  the  reply  that  bath  b« 
made  by  the  learned  and  ingenious  ^entlena^ 
on  the  same  side  with  me,  to  the  defences  tla 
have  been  offered  for  this  pannel ;  but  as 
hath  not  b^en  frequently  practised  by  my  pj> 
decessors  in  office  to  attend  in  person  at  circu 
courts  of  justiciary,  I  beg  leave,  first  of  all,  I 
say  a  few  words  for  myself,  to  give  the  reaso 
of  my  being  now  here :  and  I  am  persuatlc 
that  every  oue  who  now  hears  me,  will  beliew 
me,  when  I  declare^  that,  negatively,  that  hall 
not  proceeded  from  any  particular  animosic; 
against  this  unhappy  man  m  the  pannel,  whoii 
I  never  saw  until  this  day  when  he  appeared 
there ;  neither  is  it  singly  because  it  is  a  norrM 
and  atrocious  murder  that  is  to  be  now  tried 
or  that  the  trial  is  to  proceed  upon  indirect  and 
circumstantial  evidence,  because  such  casei 
have  ofbn  occurred.    But  the  truth. is,  thai 
upon  my  first  hearing  of  this  murder,  io  ilte 
month  of  May  last,  of  a  gentleman  of  tliis 
country,  the  king's  factor  upon  certain  of  the 
forfeited  estates  that  had  been  but  a  few  weeks 
before  annexed  to  the  crown  unalienablv,  and 
the  produce  of  them  appropriated  by  law  to 
the  most  salutary  and  beneficial  purposes,  lor 
the  future  tranquillity  of  the  united  kingdom  in 
^eral,  and  for  the  immediate  advantsge  and 
improvement  of  these  highland  parts  of  Scot« 
Und  in  particular ;  I  was  greatly  shocked,  and 
considered  the  murderers,  whoever  they  were, 
as  having  been  guilty  not  only  of  a  most  horrid 
crime  against  the  laws  of  God  and  humanity, 
but,  together  with  this,  of  a  most  audacious  in* 
suit  against  the  most  gracious  and  beneficent 
acta  of  the  king's  government,  and  of  the 
whole  legislature ;  and,  as  far  as  in  them  lay, 
had  endeavoured  to  make  the  world  or  the 

{lublic  believe,  that  the  civiliziug  of  the  High- 
ands  of  Scotland  was  a  vain  and  impracticabla 
attempt ;  and  under  this  impression,  I  then  re* 
solved,  whenever  a  discovery  should  be  made 
of  any  persons  concerned  in  this  wickedness, 
to  attend  at  the  trial  where*ever  it  should  be, 
and  to  do  all  that  in  me  lay,  consisteatlj  with 
law  and  justice,  to  convince  the  disaffected  part 
of  the  Highlands  of  Scotland,  that  they  mnsi . 
submit  to  this  government,  which  thev  have  ae« 
Teral  times  in  vain  endeavoured  to  subvert. 

And  now,  as  to  this  trial  itself,  your  tordshipa 
have  beard  the  libel  read,  and  some  j^arts  of 
the  evidence  which  we  expect  to  brioff  in  sop- 
port  of  it,  more  particularly  opened  by  the 
gentlemen  who  spoke  of  the  same  side  with 
me ;  and  none  of  these  things  shall  I  now  re* 
peat;  but  only  make  a  few  observations  upon 
what  hath  been  offered  by  the  oouBiel  for  (he 
pannel  by  way  of  defence. 
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And,  fine  of  all,  in  order  Hr  lay  oat  of  the 

K  whrt  if  foreign  to  the  meriti  of  the  trial, 

die  puKTf  eouBwl  have  been  pleased  to  take 

Bottfef  certain  baidshipa,  or  grievances,  that 

bekn  liid  ander,  darin»4  hia  confinement  in 

Ae  fimtoo  of  Fort-William  ;  and  that,  by 

ttf  pcaolion  of  the  private  prosecutor,  all 

AeoM  experienced  coonael  have  been  retained 

ktm  giviog  bhn  tbeir  assistance.    Aa  to  the 

ArsMr  of  which  snpiKised  grievances,  1  am 

Iraly  ignonnt  of  the  particular  facts  upon 

vbieb  the  complaint  is  founded ;  but  if  it  be 

iTM,  diat  the  ponnel  vras  longer  kept  in  close 

ionfineaient  than  he  should  have  been,  or  until 

lie  cooinianding  officer  vras  informed  how  the 

hw  elood,  the  paonel  can  be  under  no  real 

AgadraDtage  on  that  account  in  his  present 

trial;  because  he  was  first  uken  into  custody 

•■  Sttorday  the  10th  of  May,  that  is,  about 

Ibar  months  ago:  and  supposing  it  true,  that 

ibr  tsae  few  days  of  so  long  a  period,^  people 

hsd  Boc  access  to  him  whom  he  bad  a  mind  to 

ne^  he  hu  iiad  full  time,  when  all  these  are 

MMted,  to  make  the  necessary  provision  for 

kit  defence.* 

*  Upon  this  and  other  passages  respecting 
kadtbi|is,  of  which  complaint  was  made  in  this 
ate,  the  following  remarks  are  made  in  the 
tappfenent  to  the  Trial  of  James  Stewart: 

**  For  the  better  understanding  this  matter,  it 
viH  be  proper  here  to  insert  a  dause  or  two  of 
Ibii  nme  act  of  pairliament"  [the  act  against 
vniigDos  imprisonmeot,  see  p.  52],  **  oeing 
tbe  6di  of  the  8th  and  9th  aessions  of  king 
WiDbm,  and  justly  called  the  palladium  of 
ssr  liberty,  id  tbe  preamble  of  which  it  is 
wd,  ^Tbat  our  sovereign  lord,  considering 

*  it  is  tbe  interest  of  all  hn  good  subjects,  that 

*  the  liberty  of  their  persons  be  duly  secured  ; 

*  tod  that  It  is  declared  by  the  Claim  of  Right, 

*  dnt  the  imprisoDmeot  of  persons,  without  ex- 
'  presiBg  the  reaaons  thereof,  and  delaying  to 
'patthcsn  to  trials  is  contrary  to  law:  there- 

*  ftre  his  mijcsty,  with  advice  and  consent  of 

*  tbe  eitales  of  parliameot,  statutes,  enacts,  and 
'erdaias.  That  all  informers  shall  sign  their 

*  infcrmatwna ;  and  that  no  person  shall  here- 
'ifterbeimprMoned  for  custody,  in  order  to 
<  IritI,  for  any  crime  or  ofleoce,  without  a  war- 
*'  raat  io  writ,  expreasinff  the  particular  cause 
'  far  which  he  is  imprisoned :  and  of  which 
'  vamot  tbe  messenger,  or  executor  thereof, 
'  hefbre  impfisonnient,  or  the  keeper  of  the  pri- 
'  loa  receiving  the  same,  is  hereby  ordained  to 

*  give  a  just  double  immediately  under  his  hand 

*  to  the  pritoner  himself,  for  the  end  after  ape- 
'dfied,*  &C.  viz.  to  he  produced  by  the  pri- 
Veer's  doer  at  his  application  for  trial,  when  it 
■  delayed.    And  oear  tbe  end  of  this  act — 

*  Aad  farther  discharges  all  close  impriaon- 
'  BMBli,  beyond  the  apace  of  eight  days  from 

*  the  coninutment,  under  the  pains  of  wrongous 
Jp^pmonment.'  likewise,  to  insert  a  clause 
*>>hleraetof  partiament,  viz.  that  of  the  2l8t 
y^ef  king  George  S,  intiiled,  *  Act  for  the 
'  mn  eifactnal  Trad  and  PonisbmeDt  of  High 


As  ibr  tbe  other  alleged  grievance,  I  myself 
know  certainly  the  foundation  of  that ;  and  so 
fiir  is  true,  that  after  1  had  expected,  tor  some 
time,  to  receive  from  tbe  sherifi^-depute  of  this 

« Treason  and  Misprision  of  High  Treason  in 

*  the  Highlands  of  Scotland,  &c. — And  it  is 

<  hereby  further  enacted,  That  the  aeveral  forts 

*  erected,  or  hereafler  to  be  erected  by  Iris  ma- 

*  jesty,  his  heirs  or  successors,  vi  ithin  the  said 

*  shires  of  Dumbarton,  Stirling,  Perth,  Iqver- 
'  ness,  Argyle,  &c.  or  any  of  them,  shall  be, 

*  and  they  are  hereby  declared  to  be  lawful 

<  prisons,  for  the  commitment  and  safe  coatody 

*  of  ofienders ;  and  the  several  and  respective 

*  officers  commanding  for  the  time  bemg,  in 
'  any  such  fort  or  forts,  are  hereby  impowered 

*  and  required  to  obey  and  execute  all  legal 

<  orders  and  warrants  that  ahatl  be  to  them  di« 

*  rected,  for  the  receiving  and  detaining,  or  re- 

*  leasing  and  liberating  any  person  or  persons 
'  committed  to  tbeir  charge  or  custody  by  the 

<  civil  magistrate.*  Which  laws,  as  they  are 
supposed  to  be  known  to  every  subject,  so  are 
thev  more  especially  to  the  governors  of  forts 
and  keepers  of  prisons ;  who,  if  they  transgress 
the  law,  are  to  be  reckoned  oppressors,  and  are 
punishable  accordingly.  To  say,  that  military 
men  are  to  be  excused,  as  being  ignorant  of 
tbe  law,  is  no  better  than  to  make  a  joke  of 
liberty,  and  laugh  at  the  oppressed.  But  ig* 
norance  of  the  law  is  the  plea ;  and,  thank 
Ood,  they  dare  not  aa  yet  avow  any  other :  a 
plea  which  may  as  well  be  ur^ed  by  the  per* 
petrators  of  the  greatest  of  crimes ;  and  1  do 
not  hold  him  as  guilty  of  the  least,  who  shakes 
the  foundation  of  public  liberty,  by  removing, 
though  for  an  instant,  the  comer-stone  upon 
which  it  rests.  How  ftr  that  was  done  here^ 
wilt  appear  from  the  trial. 

«<  Tbe  true  state  of  the  case,  as  to  the  taking 
up  and  detaining  James  Stewart  in  prison,  k 
as  follows: — Glenure  having  been  murdered 
on  tbe  14th  of  May,  James  Stewart  and  hit 
eldest  son  Allan  were  made  prisoners  on  the 
16th  in  the  afternoon,  by  a  party  of  aoldiers, 
and  carried  next  day  to  Fort- William ;  where 
they  were  imprisoned,  without  any  mpktd  in* 
formation  against  them,  or  warrant  for  so  do- 
ing ;  though  the  law,  as  just  now  ahewn,  meet 
expressly  directs  both.  It  is  true,  there  ap* 
peered  afterwards,  viz.  July  6,  a  warrant 
signed  by  the  Lord  JiMtice>Clerk,  and  dated  at 
Edinburgh,  May  17.  But  as  Edhnborgh  is 
three  days  journey, '  or  88  computed  mileS| 
from  Fort-William,  it  can  never  be  pretended, 
that  the  impriaonment  could  have  been  made 
in  vutue  of  this  warrant  Prom  the  17th  of 
May  to  the  filst  of  August,  James  Stewart  was 
kept  in  close  confinement  (as  to  admittance  to 
others  to  see  him),  excepting  once,  towards 
the  end  of  June,  when  a  letter  of  directions  to 
his  wife,  with  the  foresaid  act  of  pariiameot 
against  wrongous  imprisonment,  wereshevm 
to  colonel  Crawford,-  the  then  commaadiBg 
officer  at  Fort-Williami  who  thereo|>on  al- 
lowed Mrs.  Stewart,  and  her  two  sifters,  to 
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county  the  result  of  lib  ioquiries  conoeniiog^ 
the  murder  of  Glequre,  aod  the  examiDatioDa 
be  had  taken  on  that  subject ;  these  were,  at 
length,  brought  to  me  at  £dinhargh  by  certain 

■     ■■     M  '     ■  HH^    I    HI  ■»!■■■■■  I    U 

the  prisoner;  but  refused  admittance  to  every 
male  friend,  or  perMU  capable  of  advisiosr  and 
assisting  him  in  bringing  on  his  trial,  it  the 
same  time  the  prisoner  sent  one  to  Barcaldine, 
Gleoure's  eldest  brother,  to  demand  a  copy  of 
the  warrant  for  his  imprisonment;  and  received 
for  answer,  that  he  might  get  it  from  the  jailor 
of  Fort- William.  All  this  I  have  seen  in  a 
letter  under  James  Stewart's  hand,  dated  June 
25,  Agreeable  to  the  directions  sent  to  j\lrs. 
Stewart,  she  required  Charles  Stewart  notary 
at  Banafie,  first  to  shew  the  act  of  parliament 
to  colonel  Crawfurd,  and  then  demand,  under 
protestation,  a  double  of  the  warrant  for  com- 
mitting her  husband.  But  the  timid  notary 
declined  the  employment,  and  left  the  place. 
The  cause  of  which  behaviour  in  him  may  be 
discovered,  by  looking  at  his  deposition ;  where 
be  says,  >  That  he  had  formerly  declined  to 

*  act  (viz.  at  the  ejection),  because  he  did  not 

*  care  to^lisoblige  Glenure.'  And  if  tins  was 
thought  by  him  to  be  a  good  reason  before  for 
not  acting,  it  was  become  a  stronger  one  now ; 
when  not  only  James  Stewart's  friends  were 
menaced,  but  the  whole  country  put  under 
terror.  For  Mr.  Stewart  younger  of  Balls- 
chelish  had  asked  from  Barcudine,  at  the 
bouse  of  Glenure,  a  copy  of  the  warrant  of 
commitment ;  and  was  not  only  refused  it,  but 
told  by  Barcaldine,  that  it  was  none  of  his  (Mr. 
Stewart's}  business ;  and  if  he  acted  any  fur- 
ther in  this  matter,  ha  himself  should  be  taken 
up  and  imprisoned  likewise.  This  young  gen- 
tleman however,  seeing  himself  the  only  per- 
son that  had  courage  to  speak  or  act  for  the 
prisoner,  went  to  Marybutgh,  adjoining  to  Fort 
William,  and  from  thence  wrote  a  letter 
to  colonel  Crawfurd,  earnestly  h^ging  to  be 
allowed  to  converse  with  the  prisoner  about  ex- 
press business,  and  in  the  presence  and  hearing 
of  any  officer  the  colonel  should  be  pleased  to 
appoint.  To  this  letter  Mr.  Stewart  received 
the  tbltowin^  answer. *  Fort- William,  3 

*  o'clock.  Sir ;  colonel  Crawfurd  desires  me  tp 

*  acquaint  you,  that  you  are  represented  to  him 

*  as  a  person  entirely  in  the  confidence  and  se- 
'  crets  of  Allan  Breck  Stewart ;  and  that  the 

*  intercourse  you  are  said  to  have  held  with  the 

*  suppoead  murderer  of  Glennre,  at  the  time 

*  immediately  preceding  the  murder,  makes  it 

*  (in  hb  opinion)  improper  for  your  being  ad- 

*  mitted  either  to  the  prisoners,  or  as  a  friend 

*  into  the  garrisftn.^^The  colonel's  illness  he 

*  hopes  will  be  an  excuse  for  not  writing  him- 
'  seuL    I  am,  Sir,  your  humble  servant,  (signed) 

Tho.  Weldon.' 
**  Now,  without  saying  any  thing  in  parti- 
eular  of  tbb  extraordinary  letter  of  adjutant 
Weldon,  b  it  not  evident,  that  the  foresaid  act 
of  paribment,  the  only  security  of  the  liberty 
of  onr  persona  in  North-Britain,  was  despised 
and  disobeyed  In  a  most  illegal  and  arbitrary 


of  the  family  of  the  deceased,  who  bad  taken 
upon  them,  as  it  was  very  just  and  natural,  tci 
be  managers  and  conductors  of  the  inquiry,, 
and  to  cause  to  be  brought  before  the  sheriff*  toi 

manner,  by  the  governor  of  the  for^  eTen  after 
it  bad  been  put  into  hb  hands,  as  aboTe  men- 
tioned, and  was  qndoubtedly  read  by  him  ?  J3ut 
thishsppened  in  thehighUndsofSJcoUand,  at  m 
place  ffovemed  by  military  persons,  and  remoto 
from  nelpt  check,  and  every  other  (^otroal. 
— Soon  thereafter,   col.    Crawfurd  being'  re- 
moved from  Fort-Willbm,  Mr.  Leig'bton  took 
his  place ;  to  whom  the  prisoner's.wife  applied^ 
desiring  access  to  her  husband.    Bat  tbts  iier 
legal  privilege  was  not  only  denied  her  by  the 
new  governor,  but  she  was  told,  that  if  obe  did 
not  immediately  deiiart  from  the  town  of  Ma<- 
ry burgh,  she  would  be  put  in  prison  heraelH 
Inns  this  poor  and  almost  flistracted  woman  in 
driven  from  the  place  and  neighbourbood  of 
her  husband's  oonnnement,  and  obliged  to  learo 
him  in    a  friendless  and  forlorn  state.     And 
some  time  after  this,  the  same  Mr.  Lcightoaa 
having  allowed  James  Stewart  to  write  a  lettesr 
to  one  of  bis  ac(|uaintance  about  neceasariea, 
James  ventured,  m  a  postscript,  to  complain  to 
his  ft'iend  of  the  closeness  of  hb  confinement^ 
and  other  hardships  put  upon  him.    But  the 
fetter  being  csrried  to  the  governor,  to  be  leatl 
by  him  before  it  was  sent  off,  be  went  in  n 
passion  to  the  window  of  the  prison,  and  them 
scolded  James  for  daring  to  write  such  a  poat^ 
script ;  and  throwing  the  letter  into  the  prison^ 
assured  James,  that  u  he  did  not  write  his  letter 
over  again,  and  keep  out  the  postscript,  no  let-       < 
ter  should  be  allowed  to  go  from  him  out  of  the       i 
garrison. 


Pudet  hBBC  opprobria  vobis, 
£t  dici  potuuse,  et  non  potuisse  refelli. 

"  At  length,  on  the  6ih  of  July,  after  a  close 
confinement   of  fifty   days,  a  double  of  the 
forementiooed  warrant  from  the  lord  justice- 
clerk  was  delivered  to  the  prisoner.    And  that 
it  was  on  tbb  day,  and  no  sooner,  can  be  in- 
structed by  a  letter  under  the  prisoner's  band, 
conveying  this  double  to  one  of  hb  Trieods. 
By  this  delay,  and  the  hitherto  close  confine- 
ment of  the  prisoner,  did  the  prosecutors  se- 
cure a  most  consequential  point ;  the  putting 
it,  to  wit,  out  of  the  prisoner's  power  to  bring 
on  his  trial  in  the  justiciary-court  at  Ediobargb, 
by  running  bis  letters ;  where  hb  ageot  would 
have  had  daily  access  to  him,  and  the  assist- 
ance of  lawyers  could  have  easily  beeo  got,  in 
order  to  his  defence.    Whereas,  by  tbe  tore* 
mentioned  artful  and  unUwfui  methods,  be  did 
not  see  either  agent  or  lawyer  till  at  Id? eraiy, 
within  two  days  of  the  trial ;  unless  it  was  at 
Tyndrom,  where,  in  the  ro4d  from  Fort-Wil- 
liam to  Inverary,  be  accidentally  met  with  hb 
agent,  and  conversed*  with  him  for  about  an 
hour,  as  shall  afterwards  be  more  particularly 
taken  notice  of.    Still  tbe  prosecutors  had  it  in 
their  power  to  have  given  him  notice  of  hb 
trial,  and  time  for  hb  agent  and  lawjren  la 
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be  tttmiHi  all  persons,  who,  according  to 
i\ieir  iDftnnadon,  coulil  give  any  ligbt  in  the 
aiEur  \  ud,  with  the  examinations  so  taken, 
the;  htM^t  along  with  them  to  me  three 
\arad  eoansel,  which  was  also  ?ery  reason- 
■ftjb  lid  osasJ,  and,  as  in  all  other  cases,  was 

fnfut  for  it,  by  bringing  it  on  in  the  way  of 

fnseataaeai^  or  what  is  commonly  called  the 

Borteoas-rolL     But  they  were  not  so  disposed, 

leiiig  determined  at  any  rate  to  have  the  trial 

St  loverafy  ;  though  contrary  to  the  opinion  of 

SMne,  that  on  all  other  occasions  used  to  direct 

Uie  eoiidoct  of  the  cbiefest  person  among  tne 

frinte  prosecutors.    The  reason  will  readily 

occur  to  the  reader,  on  considering,  who  was  to 

be  tried,  at  what  place,  and  by  what  jury. 

"  After  all,  criminal  letters  were  raised,  and 

E'ated  at  Edinburgh.    James  Stewart's  agent 
Dg  ioformed  of  it,  earoestly  begged  a  copy  of 
the  iibd,  which,  he  said,  was  a  faroar  that  no 
I«raoo  of  the  least  humanity  could  refuse,  con- 
lideriog  bow  short  a  time  it  now  was  to  the 
gating  of  the  court ;  and  that  if  no  copy  of  the 
ifldictoient  was  given  him,  and  advan^ro  was 
to  be  taken  of  executing  it  at  Fort-mlliami 
three  of  the  6fleeo  days  allowed  by  the  law 
most  be  elapsed,  before  it  could  be  transmitted 
irom  the  prisoner  at  Fort- William  to  his  agent 
It  Edinburgh  :  to  no  sufficient  time  would  be 
left  bim  for  findinig  lawyers  of  character  and 
experience,  and  makbg  tbe  other  necessary 
mirations. ;  as  most  of  the  noted  counsel  in 
Edbborgh  had  been  indostriously  taken  up  by 
the  privste  prosecutors  long  before ;    and  it 
bang  racatioD-time,  the  rest  of  them  were  gene 
isio  the  country,  or  engaged  to  attend  the  other 
orcaii-eourts.    Add  to  these  reasons,  the  time 
it  vould  require  to  Write  out  copies  of  the  libel 
6r  the  several  lawyers  that  might  be  prevailed 
^      apm  to  appear  as  coansel  for  tbe  pannel,  in 
erder  to  their  considering  it  duly  before  they 
iboold  meet  at  Inverary  ;  otherwise  it  might 
look  fiker  going  there  to  witness  the  form  of  a 
triali  than  to  be  of  any  service  to  the  paonel ; 
vbieh  they  could  not  be,  unless  timely  prepared 
tv  it.    1^et,  strange  to  tell !  even  this  small 
sad  Qsaal  favour,  a  copy,  to  wit,  of  the  printed 
liM,  wu  absolutelv  refused  by  the  agent  for 
lltt  protecntors ;  who  always  shewed  (to  his 
fniie  be  it  said)  the  greatest  diligeuce  in  car- 
lyin^  on  this  good  work.    Nay,  ft  person  of 
\      gtttt  distinction  was  threatened  with   a  com- 
phiat  agaiost  him,  if  he,  in  compassion,  to 
vhich  he  was   much   inclined,    shoold  give 
V  order  a  eopy   for   the    pannel's    agent. 
A  copy  however    was    procured,    by    mere 
>ttideot    It  happened  thus.^Sach  care  was 
fa^  bjjT  the  private  prosecutors  at  Mr.  Flem- 
Mg^i  prioting- boose,  while  the  libel  was  in  tbe 
f^  that  one  for  them  stood  by  all  the  time ; 
Jd  «  soon  as  it  was  finished,  the  types  were 
wibe  down,  or  discomposed,  and  all  the  copies 
'"'^  sway.    It  happened  providentially,  as 
*    kS^  kbooght,  that  the  proof- copy,  which 
kM  bom  thrown  into  a  comer,  was  picked  up 
^J^oBtwm  stranger.  w)io  most  kindly  carried 
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to  myself  moat  acceptable,  that  we  might 
jointly  consult  and  deliberate,  whether  from 
these  examinations,  and  tbe  discoveries  thereby 
made,  there  was  matter  sufficient  for  bringing 
this  pannel  to  trial ;  upon  which  question  we 
all  agreed  in  the  affirmative :  But  these  three 

it  to  the  pannePs  agent;  who  caused  reprint  it 
immediately.  This  coming  to  the  knowledge  of 
the  private  prasecuton?,  comnlaint  thereof  was 
made  to  die  magistrates  or  Edinburgh :  the 
foresaid  stranger  was  called  before  them,  in 
order  to  be  prosecuted,  and  tbe  servants  of  the 
priiiting-honse  were  threatened  with  punish- 
ment. But  a  certain  genUeman,  of  more  pru- 
dence as  well  as  interest,  hearing  of  this  in- 
tended process,  advised  it  to  be  dropt.  In  thia 
by-way,  then,  the  pannel's  agent  lieing  fur- 
nished with  a  cop^  of  the  Kbel,  and  observing  in 
it  some  extraordinary  articles,  especially  the 
jfeneral  one  relating  to  threatenings,  was  put 
into  a  most  alarming  hurry,  to  prepare  for  tbe 
defence  of  his  client.  He  had  expresses  to 
send  to  different  lawyers  in  distant  places,  and 
rode  about'  himself  night  and  day,  to  try  and 
peivuade  two  able  counsel  at  least  to  undertake 
the  office.  Of  the  men  of  greatest  note  most 
were  pre-engaged  b^  the  agents  of  the  other 
side ;  some  were  afraid  of  the  rainy  weather, 
and  the  length  of  the  jounkey ;  others  of  re- 
sentment from  a  certain  quarter ;  and  many  re- 
fused altogether.  J  n  this  perplexing  state,  the 
pannel's  agent,  almost  ready  to  give  up  the 
cause  of  his  poor  client,  went  to  one  of  the  first 
counsel  against  him,  and  declared,  that  he  was 
to  advise  the  pannel  to  throw  himself  upon  the 
court,  and  to  plead  his  own  cause  in  the  best 
way  be  could ;  seeing  no  lawyers  of  weight 
could  be  foirad  to  speak  for  him.  But  this,  be 
was  told,  would  be  a  desperate  course,  and  waa 
advised  by  no  means  to  take  it.  At  last,  four 
very  sufficient  lawyers  (two  ekier,  two  younger) 
were  prevailed  upon  to  go  to  Inverary.  And 
the  agent  having  succeed  so  far,  resolved 
next  to  go  to  the  pannel  at  Fort-William,  in 
order  to  Team  from  nimself  what  he  had  to  say 
in  his  own  defence.  But  being  informed,  in  a 
direct  manner,  that  not  only  the  pannel  himself 
was  kept  in  illegal  close  confinement,  but  that 
likewise  his  two  sons,  his  two  servants  the  Mac- 
colls,  and  others  in  the  list  of  witnesses  against 
him,  were  all  confined  in  the  same  illegal  way 
in  the  prison  of  Fort- William ;  and  particular- 
ly, that  the  said  two  Maccolls  had  been  kept 
there  in  shackles,  or  hand-cufis,  for  the  space 
of  three  months,  and  a  third  Maccoll  (the  bou- 
roan)  shackled  in  the  same  way  some  sluirter 
time ;  he,  the  agent,  judged  it  proper  to  ask 
an  order  from  the  lord  justice  clerk  to  the 
keepers  of  the  prison  where  these  witnesses 
were  detained,  to  give  access  to  the  agent,  to  see 
and  inform  these  prisoners,  (In  the  presence  of 
the  officers  of  tbe  garrison,  or  of  any  of  the 
justices  of  the  peace  6r  minister  of  the  gospel 
he  might  find  there))  not  to  be  terrified  by  the 
cruel  and  illegal  treatment  they  had  met  with, 
and  to  swear  nothing  but  what  was  true.  With 
F 
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gentlemen,  tbongrh  wery  able  in  their  profei • 
tion,  were  not  alt  the  experienced  counsel.  And 
ai  it  is  my  constant  wish  to  see  every  pannel 
as  ably  defended  as  bis  cause  will  boir,  it  is 

this  view  Mr.  Stewart,  the  pannePs  agent, 
gave  in  the  following  Petition : 

**  Unto  the  Right  HonooraUe  the  Lord  Jua- 

tico'iClerk : 

"  The  Petition  of  James  Stewart  in  Aucham, 
Allan  and  Charles  Stewart  his  sons»  Doogal 
and  John  Maccolls  his  serrants,  Alexander 
Stewart  packman  in  Apuin,  John  Mscooll 
bouman  to  Appin  in  Koalisnacoany  and 
John  Carinicbael  miller  in  Kinlochleren, 
all  prisoners  in  Fort- William,  or  trans- 
ported trom  that  to  Inverary. 

**  Humbly  sheweth  ;  That  your  petitioners 
were  in  May  last  apprehendeo,  and  incarce- 
rated  in  Fort- William,  upon  suspicion  of  being 
.art  and  part  in  the  murder  of  Colin  Campbell  of 
Gtenure,  deceased;  and  have  been  close  confined, 
and  no  admittance  allowed  to  tbem,  since  they 
were  incarcerated,  though  frequently  required ; 
notwithstanding  the  act  of  parliament,  in  the 
year  1700,  anent  wronffous  imprisonment,  pro- 
hibits and  discharges  close  confinement  of  any 
prisoners  after  eight  days  ftom  the  time  of  com- 
nitment. 

*'  May  it  therefore  please  yonr  lordship,  to 
grant  warrant  and  ordain  the  governor  of  Fort- 
William,  and  all  other  keepers  of  prisons  where 
Tour  petitioners  are,  or  may  be  sent,  to  give 
.free  acpess  and  admittance  to  all  persons  who 
ahall  desire  to  see  and  converse  with  your  pe- 
titioners, for  their  defence,. or  an;^  other  lawiiil 
affairs. — According  to  justice,  &cc, 
<'  (Signed)  A.  Stewart,  doer  for  the  petitioners. 

**  On  this  Petition  the  following  deliverance 
was  given : 

**  The  Lord  Justice- Clerk  having  considered 
the  above  Petition,  and  having  interrogated  Mr. 
Stewart  who  signs  the  same,  whether  he  had 
instructions  from  all  or  any  of  the  prisoners  in 
whose  name  the  petition  is  oflTered,  to  complain 
of  their  being  confined  otherwise  than  agree- 
ably to  the  directions  of  the  act  of  parliament 
anent  wrongous  imprisonment  ?  and  he  having 
mnsweml.  That  he  had  written  instructions 
from  James  Stewart,  one  of  the  petitioners,  to 
set  forth  as  above,  but  no  direct  order  from  the 
other  persons  themselves* ;  grants  warrant  to, 
and  requires  the  keepers  of  the  prison  at  Fort- 
William,  and  recommends  to  the  commanding 
officer,  to  give  access  to  the  friends  and 
lawyers,  at  all  proper  and  convenient  times,  to 
see  and  converse  with  the  said  James  Stewart, 
in  order  to  prepare  for  his  defence ;  a  criminal 

*  *VMr.  Stewart  -offered  to  give  oath  upon 
it,  that  he  waa  properly  instructed  lo  make  this 
application,  but  did  not  chuse  lo  shew  bis  letter 
of  instructions,  it  containing  things  pot  yet 
f  roper  to  be  known." 
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Mith  pleasure  that  I  now  see  this  pannel  af 
tended  by  four  of  my  brethren,  who  I  am  au 
wiH  omit  nothing  material  for  his  service. 
Upon  the  cause  itself,  there  is,  in  reality. 


libel  having  issued  against  him,  in  order  to 
his  trial  at  the  circuit-court  to  be  held  at  In- 
verary :  but  refuses  to  interpose  as  to  those 
who  have  given  no  exnress  direction  to  com- 
plain of  the  keepers  or  the  prison  where  they 
are  said  to  be  confined,  or  to  give  any  orders  mm 
to  keepers  of  prisons,  who  are  not  accused  mm 
having  done  any  thing  contrary  to  the  duty  oF 
their  office. — Given  at  Edinburgh  the  2Qtn  of 
August  1759.— (Signed)  Cu.  Areskinr. 

**  And  here  let  it  be  reouurked,  as  an  occar- 
rence  in  these  proceedings,  not  the  least  extra- 
ordinary, that  a  British  subject  was  obliged  to 
sue,  as  a  favour  from  a  judge,  for  what  Ee  had 
a  right  lo  by  his  birth.     But  it  was  still  more 
extraordinary,  that  that  favour  was  refused  ia 
some  parts,  and  scarce  granted  in  any.    Tb« 
great  officer  of  justice  who  was  applied  to,  ex- 
pressly refuses  to  interpose  atf  to  some,  vis. 
those  who  have  given  no  directions,  thougia 
he  owns  they  are  said  to  be  confined,  (and 
whose  confinemept  prevented  them  from  giv- 
ing directions) ;  and  refuses  to  give  any  orders 
to  jailors  who  are  not  accused  of  having  done 
an;^  thing  contrary  to  the  doty  of  their  office  s 
as  if  the  v^ry  application  to  him  did  not  import 
a  breach  of  their  doty  in  the  grossest  roanner, 
in  defiance  of  law,  nay  of  a  law  the  most  sa- 
cred barrier  of  the  rights  of  the  subject.    Tliis 
is  what  he  refuses :  let  <is  see  what  he  grauts. 
He  grants  an  order  to  the  jailor,  and  he  re- 
commends to  the  commanding  officer  of  Fort- 
William,  to  give  free  access  to  James  Stewart, 
one  of  the  prisoners,  a  criminal  libel  having 
issued  against  him,  as  if  that  circutestance 
was  the  reason  of  the  admission.    The  wonfa 
of  the  act  are  free,  as  the  natural  rights  of 
mankind,  from  which   it   was   derived,  and 
which  it  was  calculated  to  ascertain.     It  is 
an  inhumane  restraint  on  the  roost  valuable 
of  human   blessiu^fs,   lilierty,  that  tliat  law 
meant  to  ward  off:   and  all  that  are  impri- 
soned, are  equally  entitled  to  its  proteotioo. 
It  is  not  to  the  paonel,  nor  to  the  witness,  but 
to  the  prisoner,  under  whatever  denomi nation, 
that  it  extends  its  relief.     And  surely,  if  aajr 
distinction  had  ever  been  intended,  witnesses 
would  have  been  the  last  to  have  been  inclnded 
in  it ;  whose  iururmation  is  more  necessary  to 
the  agent,  than  even  that  of  the  accused  him- 
self.   But,  restrained  as  this  part  of  the  oi:der 
ahready  appears,  this  is  not  aU :  for  it  was  di- 
rected to  the  jailor  of  one  particular  prison 
only ;   a  restriction  of  so  much  the  more  con- 
sequence, as  it  will  appear  the  prisoner  was 
removed  from  that  prison   before  the  agent 
could  well  reach  it,  nav  and  b  consequence  of 
a  warrant  sent  from  Edinburgh  for  that  veiy 
pmrpose.    As  tliis  affair  will  suggest  sufficient 
matter  of  observation  of  itself,  1  shall  make 
upon  it  but  this  short  remark,  That  ignorance 


«1 


fit  Murder, 


ybee  fcr  a  ddple  on  Uie  rdevaiMf  ot'the  libel ; 
Bar  dacf  there  appear  to  me  to  be  any  dif- 
fcifft  bcCvizt  us  ooDoeraiog  the  interloootor 
lliat  «c  (Mre  or  expect  to  rrceiYe  from  yoar 
knbfcips  ;  for  the  geDtlemen  of  counsel  for  the 
ftmd  have  admitted  the  atrocity  of  the  crime 
iftaffed  opoa  him  as  strongly  as  I  am  able  to 

if  the  law  cnimot  be  pleaded  id  this  case,  as  it 
was  IB  that  of  the  military  jailors.  Nor  let 
fhase  gentlevien  take  offence  at  this  appella- 
lisB ;  for  since  thev  submit  to  the  drud|fery 
(ko  saj  no  worse)  or  the  office,  let  them  Mar 
the  disbonoar  of  the  name :  for  little  is  the 
dMiscnce  between  beinff  exhorted  by  recem- 
aeadatiotts,  or  compelled  by  orders,  to  the  ex- 
creise  of  the  function,  since  exercise  it  thev 
do.  Bttt'lo  return  from  a  digression,  whicn 
its  iaportanoe  wtll^  it  is  hoped,  excuse : 

^  The  above  deliverance  was  sent  by  express 
ts  Foft  William,  the  pannel  was  served  with 
the  criminal  letters  on  the  2l8t  of  August, 
JBSt  nineteen  days  before  the  trial  came  on ; 
and  allowing  four  of  these  days  far  the  trooos 
Is  march  with  their  prisoner  from  Fort  W3-. 
faun  10  Inverary,  and  the  three  Sundays  tlmt 
islerfeeoed,  there  remained  only  twelve  free, 
and  BOW  most  precious  days. 

"  The  pannePs  agent  having  taken  at  Edin- 

borgh  what  previous  steps  the  shortness  of  the 

tiae  allowed  him  to  do,  set  out  for  Fort  Wil* 

liaaa  on  the  last  day  of  August;   and,  on  the 

Sd  of  September^  met  accidentally  with  the 

panael  at  TVndrom,  guarded  by  a  party  of 

asldien,  in  ibeir  way  from  Fort  William  to 

lBV«rmry.      He  instantly  applied  to  the  com- 

iing  officer,  and  desired  leave  to  speak 

the  prisoner.     This  wss  at  first  refused 

by  the  officer,  because  of  his  orders,  and 

Hie  confined  warrant  that  was  shown  him  by 

the  aj^ent :  but  at  last,  with  great  difficulty,  he 

VBs  allowed  to  converse  with  the  prisoner  for 

•boot  an  boar.    The  agent  then  found  himself 

abi^ad  to  ride  on,  even  into  the  country  of 

Appm,  that  he  might  there  search  the  pannePs 

and  be  informed  of  facts,  &c.     But 

waa  hb  surprise,  when  arriving  at  Au- 

^thepannel's  dwelling  house,  he  found  that 

has  repontories  had  been  opened  and  examined, 

fbree  diflereat  times,  and  without  any  warrant, 

by  near  relations  of  the  prosecutors,  assisted  by 

a  mililary  force ;    who  carried  away  whatever 

fapen  they  thought  might  suit  their  purpose. 

BetbcDcetravelM  to  Inverary,  where  he  met 

irilh  some  of  the  panners  lawyers  on  Monday 

light,  the  7tb  of  September  O.  H.  or  the  18th 

ICS.    They  were  at  first  refused  access  to  ihe 

faanel ;  but  got  it  next  day  in  the  fi>renoon, 

vbcs  there  remained  but  a  da  v  aod  a  half  to 

tte  pannel  to  inform  his  agent  for  the  drawing 

a  stale  of  bis  case,  and  to  hia  counsel  for  pre- 

fanng  their  pleadings,  and  the  proper  ihter- 

lafHanea  for  tho  witnesses.    This  was  a  work 

that  SDidiy  required  a  mocb  longer  time,  as 

^ciy  fersoB  of  the  least  experience  in  tliese 

■atteis  will  see  ;    and  for  which  the  law  has 

•ttattsd  filteea  days  a^  least.*' 
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r  express  it:  and  they  farther  admitted,  as  they 
I  must  have  done,  that  the  charging  the  pannel 
'  as  being  guilty,  or  art  and  part  of  that  crime, 
is  relevant  to  infor  the  conclusion,  and  neces- 
sarily requires  his  beioff  remitted  to  the  know- 
ledge of  an  assize,  wuether  he  is  so  goihy 
or  not. 

And,  on  the  other  hand,  I  readily  admit  to 
them,  that  the  laudable  aod  just  practice  of 
this  court,  of  later  years,  hath  been,  not  to  find 
or  determine  a  particular  relevancy  upon  cer- 
tain facts  or  circumstances  set  forth  in  the  sub- 
sumption,  or  minor  proposition  of  the  libel, 
which  is  indeed,  in  some-  measure,  to  pre- 
occupy the  province  of  the  jury*,  who  are  the 
Judges  of  the  fact,  and  is  also  dangerous  to  tho 
course  of  justice ;  because,  when  a  number  of 
facts  and  circumstances  were  found  jointly  re- 
levant to  infer  the  pannel's  guilt,  it  the  least 
material  of  these  should  not  be  proved,  al- 
though a  more  pregnant  circumstance,  that 
was  not  specially  libelled  or  expressed  in  the 
interlocutor,  should  come  out  upon  the  evi- 
dence, if  the  jury  followed  the  directions  of 
that  interlocutor,  and  adapted  their  verdict  to 
it,  the  pannel  behoved  to  be  acquitted,  though 
in  reality,  and  in  their  opinion,  he  was  guilty. 

It  was  not,  therefore,  with  intent  that  your 
lordships  should  give  your  opinion  upon  the 
relevancy  and  sufficiency  of  the  focts  and  cir- 
cumstances set  forth  in  this  libel,  that  these 
were  so  particularly  there  inserted  ;  but  this 
was  done  agreeably  to  some  of  the  best  prece- 
dents in  the  records  of  this  court,  for  the  fur- 
therance of  justice,  both  in  respect  of  the  pro- 
secutors and  of  the  pannel :  lor  the  former, 
that  as  the  evidence  to  be  brought  is  circum- 
stantial, the  jury  may  be  the  belter  enabled  to 
pdnder  the  severa.1  circumstances,  and  conneot 
them  together,  and  attend  to  the  evidence  that 
shall  be  brought  for  proof  of  them ;  and  for 
the  sake  of  the  pannel,  that  he,  knowing  tho 

*  As  to  the  usurpation  in  this  respect  upon 
the  province  of  the  jury  which  was  practised 
in  Scotland  for  a  period  terminathignot very 
many  years  before  the  time  of  this  Trial,  see 
in  Mr.  Bupne's  Commentaries  on  the  Law 
of  Scotland  respecting  Trial  for  Crimes,  the 
history  of  the  charge  of  Art  and  Part  (chap.  7), 
and  more  particulariy  the  history  of  the  inter- 
locutory of  Relevancy  (chap.  10).  See  also 
Araot's  observations,  (in  his  Collection  of  Cri- 
minal Cases,  p.  174,)  already  c|uoted,  upon  the 
nsurpalioiis  which  the  Courts  in  Scotland  after 
Hie  Restoration  exercised  upon  the  province  of 
the  jury. 

By  this  usurpation,  if  I  rightly  understand 
the  matter,  the  jury  were  precluded  from  con- 
sidering not  only  the  legal  guilt  of  the  offence 
charged,  but  also  the  sufficiency  of  the  indicia 
alleged  to  prove  that  fact ;  and  their  province 
was  confined  to  the  consideration  whether  those 
indicia  had  been  proved.  See,  as  connected 
with  this,  the  passage  from  Mr.  Hume  cited  in 
a  note  to  the  conclusion  of  Mr.  Brown's  reply, 
in  favour  of  the  J^annel. 
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principal  ikcts  that  were  to  be  proved  itt  rap- 
port of  the  charge  againat  hiniy  luif  bt  prepare 
the  efidence  for  bis  Tiodicatioo,  and  for  ex- 
plaining tbose  appearaucea  of  guilt  witb  wbich 
be  was  loaded,  in  tbe  best  manner  be  sbould 
be  able. 

Another  thing"  ooocerning  the  interlocutor 
to  be  pronounced  by  your  l^ships,  in  which 
I  most  readily  agree  witb  the  pannel's  counsel, 
is,  that  be  should  be  allowed  to  prove  the  se- 
veral facts  alleged  for  his  defence,  and  every 
pertinent  fact  or  circumstance,  that  he  or  bis 
Goonsei  think,  may  be  available  for  profing  bis 
innocence. 

And  thus  far  we  seem  to  be  a^eed  on  the 
terms  of  tbe  interlocutor i#f  the  trial  is  at  all  to 
proceed ;  against  which  one  previous  objection 
bath  been  made,  namely,  That  this  pannel, 
who  is  only  said  to  he  charged  as  accessary, 
cannot  be  tried  before  the  principal,  Allan 
Breck,  bci  first  discussed  :  in  support  of  which 
objection,  they  ha?e  alleged  certain  passages 
in  the  old  books  of  tbe  law,  and  sir  Geo.  Mac- 
kenzie in  hia  Criminals,  title  Art  and  Part, 
parag.  9.   • 

But  to  this  I  answer,  first  of  all,  that  sir 
George  Mackenzie  himself,  in  the  passage  re- 
ferred to,  furnishes  an  answer  to  tbe  objectioQ  ; 
for,  after  stating  the  question,  whether  acces- 
saries can  be  anetl  till  tbe  chief  actors  be  first 
discussed,  and  quoting  tbe  passages  in  the 
liegiam  Majestatem,  and  other  old  books  that 
favour  the  ne^tive,  be  adds  a  decision  of  that 
question  in  this  court  in  these  words:  **  not- 
withstanding all  which,  Charles  Robertson 
being  pursi]^  as  accessary  to  the  casting  down 
of  a  house,  which  was  ubelled  to  have  been 
cast  down  by  his  sons  and  servants  at  his  com- 
mand, tbe  justices  found,  that  be  might  be  put 
to  the  knowledge  of  an  inquest,  although  the 
children  and  servants  were  not  first  discussed ; 
because  the  act  appointing  a  libel  to  be  relevant, 
bearing  art  and  part,  did  abrogate  the  foresaid  ; 
4tb  verse,  36tb  chap.  1. 4.  R.  M.  since  such  as 
are  pursued,  as  art  and  part,  are  all  principals.'* 
This  was  the  decision  of  the  Court  and  the  rea- 
son of  it,  founded  on  the  act  1592,  chap.  153, 
.which  enacts,  "  That,  in  time  coming,  all  cri  - 
minal  libels  shall  contain,  that  persons  com- 

Elained  on  are  art  and  part  of  the  crimes  li- 
elled  ;  which  shall  be  relevant  to  accuse  them 
thereof;  so  that  no  exception  or  ol^tion  take 
ftwav  that  part  of  the  libel  in  time  commg." 

The  author  proceeds  in  tbe  same  passage  to 
recite  some  part  of  the  argument  previous  to 
thu  decision ;  and  says,  *'  That  the  advocate 
alledged,  it  were  absurd,  that  tbe  king  should 
be  prejudged  by  tbe  absence  of  tbe  principal 
party ;  to  which  it  was  answered,  that  the  kmg 
was  not  prejudged,  seeing,  if  tbe  principal 
party  were  discussed  and  denounced  fugitive, 
tbe  accessary  might  be  prociseded  against" 

Now  this  is  what  hath  l»een  done  in  the 
present  case :  Allan  Breck  Stewart  bath  been 
called  upon  to  stand  trial  for  bis  part  in  tbe 
same  offence,  and  bath  been  denoanoed  fiigi- 
lire  for  not  appearing  to  abide   his   trial; 
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which  Is  discussing  biro  as  far  as  the  law^s  d 
this  land  admit  o^  when  his  person  is  not  it 
custody. 

But  further,  it  is  to  be  observed,  that  Allai 
Breck  is  not  charged  in  this  libel  witb    bciitf 
tbe  principal,  and  this  pannel  as  only  ac;ce9aatr3 
to  the  murder  of  the  deceased  Glenure  ;  tbej 
are  both  charged  in  tbe  same  words  with  being 
guilty,  actors,  or  art  and  part  of  tbe  said  betnotia 
crime  ;    that  is,  in  the  terms  of  tbe  statute  ol 
king  Ja.  6,  just  mentioned  :  and  thoagfb  it  be 
true,  that  in  the  aubsumption  or  recital  of  the 
fiicts,  it  is  said,  that  the  actual  murder,  or  firing 
upon  tbe  deceased,  was  committed  by  Allan 
Breck,  it  is  also  said,  that  this  was  done  in  re- 
venge of  the  quarrel  which  this  pannel  took 
up  against  the  deceased,  and  in  purauance  of  a 
conoert  or  conspiracy  betwixt  tbe  pannel  and 
Allan  Breck,  to  take  away  the  life  of  Olennre  ^ 
and  such  being  tbe  case,  they  are  in   reality 
both  principals.    By  the  law  itself  (I.  15  ad 
legem  Coroeliam  de  sicariis)  '*  mandator  csedis 
pro  bomicidft  habetur :"   and  the  learned  Bf a- 
tbeus,  de  Criminibns,  in  his  prolegomena,  c.  1, 
§  IS.  '*  qui  mandant  scelus,  quique  mandatam 
exequuntur,  utrique  rei  sunt,  et  ordinarise  oni- 
dem  pcButt  snbjugandi,*'  and  for  proof  of  tnis* 
brings  many  arguments  and  authorities ;  and 
inter  atia^  <*  cum  quia  alicui  ntandat  scelus, 
mandantem  qnidem  caput  esse;  mandatarium 
vero   manum,    et   instrumentum    mandantin. 
Hinc  sacro  quoque  oraculo  csdes  Uriie  David i 
impingitor,"  2  Sam.  xii.  9.  in  wbich  text  tbe 
words  of  NaUian  the  prophet  to  Da?id  are, 
'<  Thou  hast  killed  Uriah  the  Hittite  with  tbe 
sword." 

And  indeed  itaeems  not  to  be  ameable  to 
reason  or  natural  justice,  to  hold,  that,  if  this 
Allan  Breck,  for  instance,  the  actual  manslayer 
in  tbe  present  case,  instead  of  making  his 
escape  beyond  sea,  as  probably  he  hath,  had 
died  a  natural  death,  and  so,  become  out  of  the 
reach  of  all  human  laws,  before  this  trial  could 
be  brought  on  ;   and  supposing  the  most  direct 
and  positive  evidence  could  be  brought,  that 
BrecK  committed  tbe  murder  libelled,  by  the 
counsel,  command,  or  direction  of  this  pannel, 
or,  as  our  old  laws  express  it,  *  out-hounded'  by 
him,  that  yet  this  pannel  could  not  be  brought 
to  justice,  because  truly,  though  the  author,  he 
was  not  the  very  actor  cadu. 

But  that  such  is  not  the  law  of  Scotland  at 
this  day,  besides  the  caae  mentioned  by  ar 
George  Mackenzie,  1  need  only  remind  your 
lordabips  of  the  very  last  trial  in  the  Conrt  of 
Justiciary  at  Edinburgh,  of  James  Druoraiood 
Macgregor,  for  being  guilty,  or  art  and  part  of 
the  crimes  of  hamesucken,  forcible  marriage, 
and  rape:    for  all  which  the  trial  proceeded 
against  him;    and  though,  in  the  crime  of 
hamesucken,  he  and  his  accomplices  might  be 
all  equally  principals ;  vet,  in.  the  forcible  mar* 
riage  and  rape,  Robert  his  vounger  brother,  to 
provide  wboin  witb  a  wife  and  fortune  that    . 
wickedness  was  committed,  waa  no  doubt  tbe 
principal  party  and  actor  ;  and  yet  Robert  had 
been  no  otherwiie  diacoaaed  than  AUao  Breek 
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te*  hm  k  the  prewnt  ene>  that  is,  called  upon 
la  ibUelii  trial  for  these  ofTenccs,  and  pro- 
Doaaeala  fugitive  for  not  so  doing. 

if  1^  tiie  a^gomeDt  which  the  coirosel  for 

IfeMiBel  have  chiefly   insisted  upon,   and 

*M  duj  have  professed!  y»  and  1  think  not 

isyispaljf,  calculated  for  the  jarara  who  now 

ktr  Bs,  aamely » to  impagn  the  relevancy  or 

mSutMj  of  the  several  fhets  and  oireom- 

Htseei  ibelled  to  infer  the  pannePs  being 

fstlty,  or  srt  and  port  of  the  murder  in  ques- 

lira ;  f  do  not  chose  at  present  to  enter  parti- 

cstariy  into  that  argument,  but  to  reserve  that 

tin  we  come  to  sum  op  the  evidence  to  the 

j»y,  mch  as  it  shall  oome  out  in  their  presence; 

vMcb  any  poanMy  in  some  articles  be  weaker, 

ui  ia  others  stronger,  than  what  is  set  forth 

is  the  HM  from  the  materials  that  we  then  had 

Mr  us  ;  but  in  order  to  shorten  our  work  at 

the  cad  of  a  long  trial,  and  to  engage  the  at- 

teoliM  of  the  jury  to  the  evidence  that  shall  be 

kswbt  before  thero,  in  support  of  this  libel,  I 

kf  Msrenow  to  make  a  general  observation 

or  two  for  their  sake. 

li  bstb  been  admitted  by  the  counsel  for  the 
pasel,  that  even  io  the  trial  of  crimes,  circom- 
ilMtid  evidence,  when  dear,  is  not  only  com- 
feint,  but  perhaps  the  most  satistyinff  and 
Mavincing  proof  of  any ;  and  it  was  well  said, 
'  tbt  circumstances  are  inflexible  proofs  ;  that 
wiisiiHj  may  be  mistaken  or  corm|rted ;  but 
thisgs  can  be  neitber:'*  to  which  I  will  add, 

*  See  Boraetfs  Treatise  on  Various  Branohes 
tf  the  Criminal  Law  of  Scotland,  chap.  zzt. 

See  aim  to  the  sameeflTect  Paley*s  Princi- 
f)«sf  Moral  and  Political  Philosophy,  book  0, 
chip. 9,  vol.2,  p.  S99,  avoed.ofl811. 

1  ciidsm,  it  aeoms  to  me,  that  the  com^Nira- 
Ikt  CBgcncy  of  chcurostantial  evidence  has 
^  mmetuMU  estimated  too  highly,  and  not 
Med  with  perfect  justice.  "  In  this,"  savs 
Mr.  Burnett,  **  circumstantial  evidence  (the 
^itseiKs  being  all  credible)  differs  from  posi- 
live,  that  in  the  former  there  is  not  the  same 
risk  of  error  and  falsehood.  Witnesses  to  the 
ta  any  be  mistaken,  or  may  falsify—*  they 
My  err,'  w  lord  Stair  says,  *  through  inad- 
Tcrteace  or  precipitancy,  and  through  the  so* 
cmioriaostions  of  fovonr  and  hatred  whi<^h 
Ibey  ihcmselves  do  not  perceive.'  '^ 

"  CireooMtances,"  says  Paky,  *^  cannot  lie." 

If  the  alleged  circumstances,  from  which  a 
jny  ii  called  upon  to  infer  guilt,  were  to  be 
uiiniH.ll  by  the  jurors  themselves,  these  com- 
tiysdstisss  of  circumstantial  as  contrasted 
^  <lireGt  evidence,  would  be  much  nearer, 
1^  Ibey  are,  to  the  troth. 

llr.Hume,  (Comm.  Trial  for  Crimes,  vol.  S, 
cbi^  ir,  p.  2$7),  treats  the  subject  with  much 
J^IBCot  and  foimem : 

.  *  J.  bate  assumed  it,"  he  says,  ^  9m  m 
^y  thing  to  convict  on  circomstances 
^''  tad  1  will  not  hers  multiply  cases  in 
^||"*^ft  position  which  is  not  only  vouched 
"7  ■tubals  ivics  of  our  crimoMl  rsoordi)  but 


that  the  competency  of  such  eridsocs,  for  hi« 
forring  the  ordinary  capital  punishment  for 
murder,  was  solemnly  decided  in  the  Court  of 
Justiciary  at  Bdioburgh,  in  Febrtniry  1718,  in 
the  trial  of  Stewart  Abercrombie,  for  themnr- 
■'"  ■  '    ■  ■     ■    I  .  f  ■  I ■  11. 

also  is  grounded  in  reuon  and  necessity,  and 
the  law  and  practice  of  all  other  civiliued 
realms.  Certainly  it  must  he  allowed  on  the 
one  side,  that  in  any  case  of  pure  eireuBMtaii- 
tial  evidence,  it  is  always  possible  that  the  pri- 
soner may  be  innocent,  though  every  parti- 
cular be  triie,  to  which  the  witnesses  have 
sworn;  a  thing  that  cannot  happen,  where 
they  swear  directly  to  the  deed,  as  none  ia  their 
own  presence.  But  on  the  other  side,  such  is 
the  difficulty  of  contriving  an  apt  and  coherent 
train  of  circumstances,  that  penury  is  far  more 
easilj^  deteoted  in  oases  of  this  uescription :  and 
thejust  influence  of  the  former  consideration 
is  not  utterly  to  exclude  a  sort  of  evidence, 
which  is  often  irresistible  to  the  mind,  and 
which,  with  respect  to  man^  crimes  ia  the  only 
sort  of  evidence  that  can  ordinarily  he  obtainedT; 
but  to  recsommend  to  jurymen  the  propriety  cf 
caution  and  reserve,  in  which  indeed  they  are 
seldom  wanting,  as  to  the  anificieney  of  the 
presumptions  of  guilt,  •  on  which  they  are  to 
condemn. ' 

Undoubtedly,  each  sort  of  evidence  fui^ 
nishes  cases  ottery  various  degrees  of  strength ; . 
but  in  considering  the  merits  of  the  two  sorts, 
it  seems  not  to  Im  a  legitimate  procedure,  to 
state  on  the  one  hand  a  r ery  stroag  or  a  very 
weak  case,  without  stating  on  the  other,  a  case 
as  nearly  as  m^be,  of  correspondent  strength 
or  weakness.  When  it  is  said,  ^«  witnesses 
to  the  fact  may  be  mistaken,  may  falsify,  may 
err  through  inadvertence,"  See.  it  should  lie 
recollected  that  all  this  is  not  confined  to  wit- 
nesses of  direct  facts,  but  extends  also  to  the 
witnesses  of  circumstantial  focts ;  when  it  is 
said  that  circumstances  cannot  lie,  it  should  be 
recollected  that  the  relatora  of  circumstances 
can  lie,  and  that  circumstancea  themselves 
may  deceive ;  when  it  is  said  that  the  concertof 
a  number  of  persons  to  impose  on  a  court  of 
justice  a  tissue  of  manifold  fohehoods  is  im- 
probable of  contrivance,  difficult  of  execution, 
and  easy  of  detection,  it  should  be  recollected 
that  circumstantial  evidence  opntains  not  al- 
ways either  numerous  circumstances,  or  ci^> 
comstaoces  which  are  attested  by  numerous 
witnesses ;  when  it  is  said  that  circumstances 
trifling  in  themselves  may  by  concurrence  so- 
periuduce  decided  conviction,  it  should  ho  re- 
collected that  the  more  triffing  in  itself  is  any 
circumstance,  the  greater  is  the  probability  that 
it  was  inaccurately  observed,  and  has  bc!en  er- 
roneously remembered.  It  is  to  be  hoped,  that 
false  witness  is  not  of^,  either  by  design  or 
through  mistake,  given  against  culprits.  It 
should  however  uways  be  recollected,  that 
this  is  the  only  follac^  to  which  a  judgment 
founded  upon  direct  evidence  is  liable  ;  whereas 
judgment  founded  upon  circumstantial  evidence 
\  18  liable  not  only  to  this  foUaoy  of  false  witness, 
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d«  •r  AlMMliar  Bftgr«  wo  to  Mr.  Robert  Hnj 
of  liMighlOA  I  in  vhick  tbo  muDeal  wot 
tPOftlad  »iUi  greal  learoiog,  and  full  inforiiM- 
liDiii  on  tiM  M»to  writton  by  the  now  loni 
prwidont  of  tbo  court  of  oeMioo,  who  was  the 
proeeeutor,  and  by  Iho  now  lord  joitice-clerky 
who  wao  of  conneel  for  the  fNUinel.  And  I 
iMntioii  thai  cast)  which  I  haie  lately  peruied 
ID  the  reoord,  to  jtivo  yonr  lordihips  and*  the 
jury,  a  ipeoiQien  of  a  droumstantial  evidence  of 
murder,  that,  in  its  jreneral  nature  or  com- 
plexion, was  f  eiy  aiiniar  to  tbo  present  s  the 
oase,  there,  in  abort,  was,  that  some  davs  h»- 
ioee  the  murder,  Mr.  Hay,  the  deceased,  and 
Stewart  Ibercrombia  the  pannel,  had  been  in 
company,  when  Hay  complained  of  an  affront 
gif  eo  him  by  Iberorombie ;   upon  which  no- 

but  also  to  those  of  £ilse  iolerences — in  other 
words,  that  direct  etidenoe^  if  Iroe,  cannot  pos- 
sibly mislead,  whereas  circumstantial  evidence, 
Ihoug^  in  all  its  parts  most  strictly  true,  may 
yet  mislead  most  grossly  and  most  iatally. 

Mr.  Bamett,  in  his  chapter  (xxi)  on  Pre- 
Bttmptire  Bridence  (p.  538),  notices  thaf, 

**  Deooaria  mentions  a  singular  practice 
wbieb  prevailed  in  the  parliament  of  Tboulouse 
of  admitting  fttncifoi  numerical  estimates  of 
wflDaclusiire  cireomstaooes  to  make  out  a  le- 
gal proof;  tbttSy  a  hearsay  might  be  a  quarter ; 
nnotber  beanay,  perhape  more  vague,  an  eighth 
4if  a  proofs  and  thusy  what  is  no  evidence,  might, 
by  tnis  artificial  and  absurd  oombiuatiou,  be 
made  to  amount  to  legal  proof.'* 

It  is  observable,  that  from  about  1600  to 
about  1795  (see  Hume's  Comm.  Trial  for 
Crimes,  ehap  10,  vol.  8,  pp.  40—67,)  a  prac- 
tice of  a  nature  somewhat  similar  to  that  of  the 
practioe  which  Beocaria  relates  of  the  parlia- 
nent  of  Thouhmse,  seems  to  have  prsvMled  in 
(he  courts  of  Scotland.  It  is  thus  exhibited 
hf  Mr.  Hume  (p.  69).  **  I  cannot  properly 
mnh  to  mention,  that  this  fashion  of  weighing 
nrticnUtely  the  several  presumptions  in  a  libel 
proved  the  ground  (at  Wast  I  can  find  no  other 
AceouBt  of  It)  of  a  stiU  more  irreffolar  ground 
of  judgmeot,  which  was  thus :  At  the  same 
iHMe,  tliat  the  whole  prasumntioos  libelled 
were  found  jomtly  relevant  to  infer  the  pan- 
■el'e  i^iiik  of  the  crime  chaiged,  and  to  sub- 
ject him  to  the  full  pains  of  law ;  separate  re- 
levaodei  were  found  of  arbitrary  and  inferior 
puniohmewf-  on  these  presumptions  severally, 
•V  certain  move  limited  combinations  of  them. 
ki  some  sitaatioos  a  judgment  of  this  sort  may 
no  doubt  be  proper,  and  suitable  to  the  case ; 
hneause  it  may  hanpen  that  a  part  onl^  of  the 
particulars  libelled  are  sufficient,  of  them- 
aehrea,  to  infer  some  lower  degree  of  guilt, 
and  consiitute  an  otfence  of  its  own  kind, 
such  as  deserves  and  raav  warrantaUjr  receive 
pvnishmeBt  nnder  the  libel  which  is  in  court, 
frit  belaid  m the pnmer form.  Ifmllbelset 
forth  the  crime  of  wUfal  fire-nisung,  and  also 
Ihat  of  attemptiaff  or  threnteniag.  to  raise  fire, 
Md  if  ii  beet  a  dolail  of  oirctunitinoai  cor- 


thing  then  ensued :  but,  just  before  the  murder^ 
which  haii|>eDed  about  nine  at  night  of  the  6th 
of  DecemDerl717,  Abercrombie  was  drinking' 
in  a  tavern  near  the  bead  of  Black-Friars  wynd, 
when  Mr.  Hay  came  into  tlie  house,  and  made 
one  of  the  servants  call  him  out  into  another 
room;  Aberorombie  went  to  Hay,  leaving  his 
hat  in  the  room  where  bis  company  were  ; 
they  went  out  together  near  to  a  lamp  at  the 
head  of  the  wynd,  where  a  scuffle  ensued  be- 
twixt them,  without  either  of  them  drawing, 
though  they  had  both  swords ;  and,  during^ 
this  scuflk,  Abercrombie  drew  bis  sword,  and 
run  Hay  through  the  body,  who  was  heard  cry. 
Ho  was  murdered,  and  bad  got  foul  play,  his 
sword  not  having  been  drawn ;  and  soon  after 
dropt  down  dead :  Abercrombie  was  still  without 

responding  to  these  several  cBarges,  certainly 
such  of  Uiese  presumptions,  as  amount  to  evi- 
dence of  the  attempt  only,  may  regularly  be 
sustained  to  infer  some  inferior  correction,  as 
well  as  the  charge  of  fire-raising  to  infer  the 
higher  pains  of  death  and  oonfiication  of  goods. 
But  the  practice  to  which  I  now  allude  was 
something  of  a  quite  different  character,  and 
far  more  difficult  to  be  defended,  viz.  the  find- 
ing of  a  relevancy  for  arbitrary  punishment, 
in  respect  of  each  or  several  of  the  presumptions 
of  guilt  related  in  the  libel,  considering  them 
aa  grounds  only  of  suspiciou,  or  circuowtancen 
of  evidenee,  of  the  capital  and  only  crime  laid 
in  the  libel.  Strange  as  it  may  seem,  the  law- 
yers of  those  times  appear  to  have  reasoned 
thus:  that  if  all  the  presumptions  libelled  were 
jointly  sufficient  to  convict  the  pannol  of  the 
full  charge,  and  to  forleit  his  life ;  certainly 
each  of  uese,  of  itself,  implied  at  least  some 
sort  of  concern  in  the  guilty  deed,  and  justly 
evpoaed  him  to  chastisement  less  or  more.'* 

See  something  coooemiiig  drcomstantial 
evidence,  vol.  16,  p.  650.  Vol,  17,  p.  14$0. 
See  alvo  the  Caae  of  fiarbot,  vol.  18.  p.  1230. 

The  general  opinion  in  Scotland  seems  to  be, 
that  Campbell  was  not  killed  by  Allan  Breck 
Stewart,  but  by  Charies  Stewart  the  pannePe 
son,  who  afterwards  became  a  shoe-maker  in 
Edinburgh,  where  he  died.  It  appeared  to  me 
that  some  doubt  was  entertained  in  Scotland 
whether  the  pannel  had  any  participation  in 
the  slaughter. 

As  to  the  maxim,  ^  It  is  better  that  ten 
guilty  men  should  escape  than  one  innocent 
suffer,*'  see  vol.  7,  p.  1589,  and  particularly 
sir  Samuel  Romilly's  admirable  remarks. 
*'  IJoless,**  says  Jonnson,  **  civil  institutions 
ensure  protection  to  the  innocent,  all  the  con- 
fidence which  mankind  should  have  in  them 
would  be  lost.''  See  BosweH*8  lite  of  him, 
vol.  9,  p.  479, 4to,  isted. 

In  a  note  to  Eunomns,  Dialogue  III,  p.  263, 
line  18,  Isl  edition,  reference  is  made  to  '« an 
dcelloBt  Tract  on  the  subject  of  presumptif  e 
evidence,  said  by  bp.  Barnet  to  have  been 
written  by  lord  Sommertt."  I  recollect  not  to 
havasconthit  Tract, 
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\m  W,  atf  wts  tecD  by  no  penon  who  katfir 

Uai  Mv  ibe  scoffle ;  they  only  saw  the 

wtt  vttoBt  the  hat  slab  the  other  who  had 

ooe;  Mtf,  after  he  had  given  the  wound,  in- 

mti  if  retorning  to  bis  oonipaoy  where  he 

ktIA  bk  bat,  called  at  another  ta?em,.where 

k  krroired  a  hat,  and  went  directly  to  his 

tn  boeie,  and  to  bed,  where  he  was,  that 

■ne  o^ljapprehended. 

la  ^  libel  a^nst  hinif  all  the  dream- 
maeei  are  prliculariy  set  forth;  and,  in  the 
BftiBMfimi  for  the  proseeutor,  there  is  the  fol- 
Mairpiig^ge,  which  I  have  eitracted,  anA 
kg  have  here  to  read :  **  The  pannel  trusted 
to  the  daikncss  of  the  ni^t,  uid  seerecjr  in 
vlieh  he  had  commited  this  crime,  as  sufficient 
lieaier  bim  from  the  eve  of  jostioe,  and  pre- 
fcnt  hia  punishment ;  out  that  same  wise  pro- 
fidcsee,  wbioh  sometimes  leaves  men  to  exe- 
coletfa^  wicked  designs  in  such  a  manner, 
ud  aoder  such  circnmstances,  as  emboldens 
tbeai  to  go  on  with  hopes  of  impunity,  fre- 
^Bcstiy  briogs  tfaoee  very  crimes  to  lifjpht,  by  a 
madeiful  diSGOrery  of  unforeseen  roddents 
lad  drcomstaaces,  concurring  to  fix  the  guilt 
■pia  the  crimmal,  with  more  force  of  connc- 
lin  ini  strength  «f  evidence,  than  two  con- 
cannig  witnesses  eonld  pre,  on  purpose  to 
enrisoe  the  world  how  little  darlcness  or  se« 
CKcy  sre  to  be  relied  on,  either  as  corers  or 
cseasngementft  to  wickedness. 

**  8bA  is  the  cane  of  this  pannel :  had  it  not 
UcQ  by  the  small  chance  of  his  teaving  his  hat 
iathe  rmm  with  the  company  where  he  was, 
vbea  be  came  forth  to  perpetrate  this  crime, 
be  migbt  have  gone  off  undiscovered. — But 
ikat  hbsB  aoddent,  first  indeed  taken  notice  of 
byadiUd,  who  observed  the  hat  in  the  cellar, 
M  kaew  it  to  be  Mr.  Abercrombie's,  led  those 
CMcoMd  to  a  foil  fiisoovery  of  such  -other 
^aeaniog  drcanwiances,  as  soppodng  no  po- 
■tive  proof  of  the  foot  should  appear,  are  more 
te  sofficient  to  condemn  the  pannel  in  the 
cyei  of  every  jnifee  and  jury,  and  of  every  per- 
•n  dae  who  wfll  lay  himself  open  to  receive 
•fwwsoa  from  tmth.*»* 

*  The  ioterioeoter  of  relevancy  in  this  Otme 

tf  Ahermmbie  (F^.  6, 1718)  is  thus  given  hy 

lb.  Httoie  (Comm.  Trial  for  Crimes,  chap. 

^  vd.  t,  p.  54.)     «  The  Lords,  &c.'  fiad  the 

tui  paooel  his  having  about  the  time  and 

Iftoe  Khded  given  Alexander  Hay  the  defunct, 

*jlbatword  or  some  deadly  weapon,  a  mortal 

HJM^i  wbereof  the  said  defiinot  within  a  short 

wa^dml,or  that  the  said  pannel  was  art  and 

|nt  thereof,  relevant  to  infer  the  pain  ^death, 

^ieooflaeation  of  moveables:  and  aepardtim, 

|bBte  ibere  behig  a  previous  quatrer  betwixt 

^^Mtoet  and  the  pannel  some  few  days  be- 

2^.tbe  lefunrt  was  killed,  and  that  the  pan- 

HyMi  the  defunct,  were,  a-fitlle  hehre  the 

1     S|?*  *^™  together  in  the  house  or  ediar  of 

■rkk  ^*y  *  *^  ^^  other  person  -in  the  toom 

tl    r? '  ^"^  ^^  ^  pannel,  where  he  left 

■^f^dey  and  the  other  company  with 

^te  ha  was  in  the  laid  odlar,  did  ienve  be 


The  jury  in  his  case  were  of  that  disnod* 
tion ;  he  was  oonvicted  of  the  murder,  and  suf- 
fered for  it 

Another  remarkable  instance  of  this  natons 
was  the  case  of  Alexander  Maooowan,  who  was 
tried  by  two  of  your  lordships  here  present,  at 
the  circuit  held  at  Perth  in  May  1750,  lor  the 
most  horrid  murder  of  Margaret  Maclean,  awl 
of  Margaret  his  own  child  by  her,  an  iofbntof 
about  three  or  four  years  of  aj^,  oomodtted  in 
August  1749,  not  far  firom  Cnef,  in  the  shire  ef 
Perth,  in  a  thicket  of  wood,  where  he  left  their 
bodies,  after  i^aring  carried  away  the  monsj 
and  clothes  which  the  said  Margaret  had  ahmg 
with  her  in  a  bundle.  Before  me  bodies  were 
discovered,  they  were  so  mangled,  that  they 
eould  net  be  known,  otherwise  than  by  the 
clothes  which  were  on  the  body  of  the  womauy 
which  her  reletions  ooutd  swear  to :  the  evi- 
dence against  the  pannel  was  whdfty  circnm* 
stantial,  and  consisted  chiefly  of  there  being 
fimnd  in  his  possession,  after  the  mnider,  a 
pair  of  stockings,  a  linuen  shirt,  and  a  muslin 
stock,  that  were  proved  to  have  been  in  pomes 
sion  of  the  deceased  when  she  set  out  fhr  Edin- 
burgh, where  she  had  tdd  her  rebtions,  she 
had  been  invited  by  the  pannd  to  go  along 
with  him,  in  order  to  their  neing  married  toge- 
ther; and,  upoB  this  evidence,  he  was  eon« 
victed  of  this  double  murder  and  robbery ;  and, 
upon  your  lordships'  sentence,  suffered  the 
punishment  that  he  so  wdt  deserved. 

My  lords.  It  appears  to  me,  that  the  present 
ease  aflfords  a  fresh  instance,  dmilar  to  these  I 
havementioned,of  a  providential  discovery  of 
eircomstances,  serving  to  fix  the  guilt  or  ae- 
cesaion  to  this  murder  upon  the  now  pannd, 
notwithstanding  all  the  precautions  by  him 
used  to  Conceal  it:  his  enmity  agdnst  Giennre, 
lor  removing  him  from  his  own  possession  in 
May  1751,  and  discontinuing  to  employ  bim 
in  the  management  of  the  Anlshiel  estate,  was ' 
well  known  ;  as  likewise  the  various  efforts  he 
made  to  prevent  the  removing  of  oertain  tenants 

hind  him  bis  hat  in  that  room  where  the  com* 
pany  was,  where  the  aame  remained  till  afW  the 
defunct  came  in  wounded  into  the  cellar,  and 
that  two  peraons  were  seen  oome  out  of  the 
said  cdlar ;  and  after  they  came  out,  were 
seen  go  on  quarrelling,  one  of  whom  wanted 
his  hat,  and  had  a  Kght  or  brown  eolovred  ooat. 
with  dear  buttons  upon  it,  and  that  the  pannel 
had  on  him  sudi  a  coat  that  niffht,  and  that-the 
person  without  his  hat,  and  wim  such  a  coat  as 
add  is,  was  he  that  gave  thefatber  a  stab  or 
wound ;  and  that  the  person  woonded,  and  re- 
turning  back  to  the  said  cdlar,  were  [So  Mr. 
Hume  J  the  defunct,  and  soon  after  of  bis  wound 
died ;  and  the  pannel,  aiboutthat  time,  called  at 
Mrs.  Johnsonrs  house  in  Niddrie's  Wynd. 
withont  his  hat,  and  there  borrowed  one,  and 
soon  thereafter  was  sdsfil  in  his  own  hoose^ 
and  a  sword  found  b^  him  in  the  room,  bowed, 
and  with  fresh  Uood  to  the  hollow  parts  of  it,  dl 
jointly  rdevant  to  infer  the  Ibreadd  pahia,  and  r^ 

Ipd  the  baali  defences  proponed  fcr  tbepamdl.'' 
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of  AWbhiel  in  the  nooth  of  May  last;  and  also 
Jbia  iotiroacy  aod  doae  ooonezioo  with  Allan 
Breck  Stewart,  who  disappeared  abruptly  im- 
mediately  after  the  murder,  and  to  whom  the 
voice  of  the  whole  couotry  im'puted  the  actual 
murder  itself:  but  as,  when  that  happened, 
this  pannel  was  at  his  own  house,  at  the  dis- 
tance of  one  mile  from  the  place  of  the  murder, 
the  more  direct  aod  immediate  evidence  of  his 
acoessioa  to  it  was  long  concealed:  his  wife 
and  bis  daughter  being  examined  upon  oath 
before  the  sheriff  depute  of  this  county,  on  the 
^^4  and  25th  of  May  last,  touching  what  they 
knew  conoeminff  the  murder,  deposedt  That 
Breck  Stewart  foil  the  pannePs  bouse  on  the 
morning  of  Tuesday  the  13th  of  May,  dressed 
in  his  French  clothes,  and  that  the  pannel  had 
no  such  U^k  or  dark  •coloured  short  coat,  as 
.  Breck  bad  tnily  left  his  house  dressed  in,  for 
Uiree  quarters  of  a  year  before  that  time ;  but 
at  length,  above  a  month  after  his  examination, 
namely,  on  the  30th  of  June  last^  Alexander 
Stewart  the  packman,  being  examined  before 
.the  sheriff- substitute  at  Fort  William,  and  after 
.  being  confronted  with  a  friend  of  his  own,  to 
whom  be  had  been  muttering  some  part  of  the 
truth,  spoke  out  the  whole  troth,  as  it  is  set 
forth  in  the  libel ;  and  particularlj^,  that  from 
:  this  very  wife  of  the  pannel  he  received,  on  the 
efening  of  Saturday  the  16th,  at  the  pannel's 
house,  Allan  Brock's  French  clothes,  to  be 
carried  to  him  at  the  place  of  his  retreat,  toge- 
ther with  the  fiTo  guineasi  which  the  pannel 
bad  been  at  great  pains  to  scrape  Uwether,  after 
sending  the  packman  express,  for  that  purpoee, 
to  his  friend  William  Stewart  at  Fort  WilliaOB, 
and  which  he  sent  to  Breck  at  the  place  of  his 
retreat,  with  a  ^declared  intent  to  put  him  in 
condition  to  make  his  escape,  for  that  he  must 
be  suspected  of  the  murder :  this  discofery  was 
the  first  thread  which  the  kindred  of  the  de- 
/  ceased  got  hold  of  to  lead  them  to  a  more  full 
detection ;  and  was  afterwards  con6rmed  by 
.  the  examination  of  the  bouman,  who  told  the 
particulars  in  the  libel  recited,  an4 about  whose 
Aouse  the  very  clothes  were  found,  the  pro- 
perty of  the  pannel,  which  Bredc  had  brought 
from  the  panoel's,  and  left  with  the  bouman. 

And  as  forlhe  importance  of  these  particu- 
lar discoveries,  which  the  pannel's  counsel 
have  endeavoured  to  diminish  in  the  m'knner 
that  circumstantial  evidence  is  always  im- 
pugned, by  observing  that  each  article  taken  bv 
Itself  is  inconclusive;  1  may  readily  admit 
this,  and  yet,  from  the  result  of  the  whole  cir- 
cumstances, th^  may  be  convincing  and  irre- 
aistible  evidence.  Aod  to  mention,  at  present, 
only  these  two  material  ones,  of  the  clothes 
furnished,  and  the  money  sent  to  Breck 
Steward,  before  aod  after  the  murder  respec- 
tively ;  I  do  not  say,  that  if  a  man  lends  his 
oetghbour  a  coat,  in  which  the  borrower  being 
drcwed,  two  or  three  days  after  commits  a  mur- 
der of  a  person  who  was  his  own  enemy  in 
time  past,  that  this  will  afford  any  evidence  of 
privity,  or  accession  to  that  murder  in  the  len- 
der or  th«  coal|  noithir  do  I  say,  that  if  a 


man's  friend  or  relation  has  irafortunatel^ 
committed  a  murder,  and  one  shall  aid  liim,  b^ 
money,  or  otherwise,  to  make  his  escape,  tliai^ 
this  will  render  such  friend  accessary  to,  cmt 
chargeable  with  the  crime  of  murder,  thoug^la 
he  is  doubtless  guilty  of  an  offence  or  misde- 
meanor in  its  own  kind;*  but  the  force  <»f 
these  united  circumstances  in  the  present  casc^, 
with  the  others  charged  in  the  libel  against  this 
pannel,  consists  in  the  connexion  of  the  whole 
together.  It  was  the  pannel's  proper  quarrcrl 
that  rendered  the  deceased  obnoxious  to  Breck 
Stewart;  the  pannel  had  discovered  and  ex- 

Kressed  his  enmity  against  the  deceased,  and 
ad  uttered  threateninffs  against  his  life;  Brecic 
Stewart,  his  intimate  friend,. was  a  fit  instru- 
ment for  such  wicked  purpose ;  he  had  es- 
poused all  the  pannel's  opinions  and  dispon- 
tions  towards  Glenure ;  he  was,  himself,  not 
in  condition  to  remain  in  this  country,  and  was 
already  provided  with  the  means  of  subsisteocie 
in  foreign  service  ;  and  to  this  man  it  was,  io 
the  very  heat  of  a  contest  with  the  deceased 
about  removing  certain  tenants  which  this  pan- 
nel had  nut  in,  that  he  furnished  the  dress,  aod, 
as  we  lixewise  believe,  the  arms  wherewith  he 
perpetrated  this  foul   murder  ;   immediately 
after  which  he  retires  to  a  desert  place,  not  far 
off,  there  to  wait  for  a  supply  of^  money  that 
was  to  be  sent  him ;  and  it  is  especially  U^  be 
remarked  by  your  lordships,  and  the  jury  »tbat, 
as  the  libel  bws,  at  this  place,  Breck  told  the 
boumfin,  that  he  must  go  to  Fort- William  with 
a  letter  to  William  Stewart,  merchant  there, 
who  he  said  would  give  him.mone)^  upon  re- 
ceipt of  the  letter ;  and  this  William  Stewart 
was  another  intimate  friend  of  the  pannePs, 
and  the  very  person  to  whom,  the  day  after  the 
murder,  the  pannel  sent  the  packman  express 
to  get  five  guineas  for  the  use  of  Breck,  wbo 
was  about  to  leave  the  country.    This  circum- 
stance affords  a  demonstration  of  a'concert  be- 
twixt the  pannel  and  Breck  before  they  laat 
parted  at  the  pannel's  house  on  the  Monday 
nisht,  or  Tueodaj  morning,  preceding ;  afler 
which  the  pannel  allows  he  never  saw  Breck ; 
for  bow  otherwise  could  Breck  have  known, 
that,  for  such  a  small  sum  as  he  wanted,  the 
pannel  was  to  have  recourse  to  this  William 
Stewart,  who  lived  twenty  miles  distant  from 
him  F   And  this  circumstance  serves  to  con- 
nect the  facts  which  immediately   preceded 
the  murder,  with  those  which  immediately  en- 
sued it. 

But  I  am  going  too  far  at  present,  on  the  con- 
siderations that  will  be  proper  for  the  jury  after 
the  proof  shall  have  been  brought  before  them ; 
and  shall  now  conclude,  hoping  it  will  appear 
to  vour  lordships,  that  no  sufficient  objection 
bain  been  offered  on  the  part  of  the  pannel, . 
why  his  trial  should  not  proceed;  and  that 
you  will  make  such  interlocutor  as,  upon  that 
supposition,  the  counsel  on  both  sides  appear 
to  be  agreed  in. 

*  See  Burnett  on  the  Criminal  Law  of  Soot- 
land,  pp.  966,  t\  9eq. 
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Mr.  Millar  for  the  Panne!^ 

Mj  Latd   Jiisltee-G«iiera1 ;— I  appear  at 

CMMri  Ivrthe  prisoner  at  tlie  bar  :  and,  as  1 

•■  umMr  Ibistrial  mitat  draw  oot»  to  a  very 

gnti  lengtb,    and  occasion  a  ereat  deal  of 

*nw«l  trouble  to  your  lordsnips,  and  the 

jttj^  I  8mI  endeavoor,  in  what  I  am  to  offer, 

m  afoid  repctilion  ;  and  I  shall  confioe  myself 

J»  mch  oheerratioDa  as  most  affected  my  own 

jbU  upon  reading  the  indictment,  which  is 

the  enly  rule  by  which  1  can  jndge  of  their 

JBportaooe.     And,  Sdly,  I  shall  offer  a  few 

cnsiderations  by  way.  of  reply  to  what  has 

iicaD'  said  by  nay  lord  advocate  and  his  assist- 

aata,  in  auppoft  of  th#  indictment. 

The  piisoDer  is  charged  before  yonr  lord-' 
ships  as  acceaaary,  art  and  part  of  the  murder 
af  the  late  Mr.  Campbell  of  Glennre;  a  crime 
cTbo  f»al  and  black  a  nature,  and  attended  with 
aaeh  psiticular  eircamstances,  as  has  not  only 
jsslly  excited  the*  attention  of  the  public,  but 
aha  a  anore  than  ordinary  keenness  and  ardour 
m  the  Munenms  friends  and  relations  of  the 
dcccaacd,  ia  carrying  on  this  prosecution. 

1  wonid  not  chase  to  make  any  reflections 
Vftm.  their  cobdoct.  I  sincerely  sympathize 
widi  tbeaa  for  their  loss,  and  feel  the  full  force 
ef  tbeir  jsHt  roTci^  against  the  guilty  person, 
wbseirer  be  is.  Sot,  my  ford,  in  such  a  case, 
tbepasBSB  which  we  at  first  cherish  as  just 
and  honoarable,  may  get  the  better  of  us ;  and 
if  the  restraints  of  reason  and  strict  honour  are 
aoi  applied,  will  insensibly  rise  into  rage,  and 
vectpilate  us  into  measures  inconsistent  with 
law,  nod  tbedictatea  of  cool  humanity. 

My  lord,  it  is  in  snch  circumstances  as  these, 
that  even  the  innocent  may  sometimes  be 
brsaght  into  danger.  And  in  such  circuro- 
slanMja  it  bceomes  the  duty,  and  an  honourable 
part  of  the  duty  of  one  of  my  profession,  (o 
appear  for  the  accused,  to  assist  him  in  his 
jost  defence,  and  to obTiate,  by  atlthe reme- 
^ea  which  the  lawhaa  provided  for  the  seoo- 
wtf  of  iDoocencev  any  diaad vantage  he  may 
he  bratigbt  aeder,  by  public  prejadice,  or  by 
iIk  DOiSier,  power,  or  superior  addreas  of  his 
pirate  prosecotors. 

Una  eooaideration  determined  me  to  appear 
k  this  tiiai,  and  to  give  my  poor  assistance  in 
the  defonoe  of  the  priaoner ;  to  which  I  was 
farther  prompted  by  my  lord  advocate  himself, 
who  had  the  generosity  so  far  to  interest  him- 
self foe  the  paanel,  as  to  recommend  it  to  me, 
Msongstolhefs,  to  appear  in  his  defence. 

And  first,  I  obeerve,  that  it  is  admitted  by 
^  prasecalors  in  their  indictment,  that  the 
Isibaffoua  musder  therein  charged  was  perpe- 
twfad  by  one  person,  to  wit,  by  Allan  Breck 
IBlewart :  and  taking  him  to  be  the  guilty  per- 
lia,  hisiifo  is,  no  d<Kibt,  justly  forfeited  to  pub- 
Is  justice,  though  in  the  mean  fime  he  may 
bsie  escaped  from  the  execution  of  .the  law. 
The  fint  faestion  therefore  that  must  naturally 
••ear,  is,  what  are  the  eircurostanoes  in  this 
•sae,  aUsh  sbooid  lead  yoar  hMrdships  or  the 
jay  la  believe,  that  any  other  penon  than 
VOU  XIX. 
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ARan  Breck,  and  paitieolarly  the  prisoner  at 
the  bar,  was  also  guilty  of  this  fool  and  d^ 
testable  murder  ? 

It  is  a  role  in  philosophy,  in  all  onr  itt« 
qnirietf  into  natorai  causes  and  effects,  to  rest 
satisfied  so  soon  as  one  cause  or  principle  is  dio- 
covered,  sufficient  for  answering  and  solving 
all  appearances  in  the  effect.  This  rule,  I  am 
sure,  with  great  propriety  may,  and  ought  to 
be  applied  to  any  moral  or  judicial  inqoiry, 
such  as  the  present.  If  a  crime  is  conunitted, 
there  most,  no  doubt,  be  a  criminal ;  and  if 
the  crime  itself,  or  the  drcumstanees  which  at- 
tended the  eopamisslon  of  it,  are  of  such  a  na- 
ture, as  must  necessarily  infer  the  aid  and  aa* 
sistauce  of  others  towsrds  the  commission  of  tt| 
as  the  appearances  in  sqch  case  will  not  be  an^* 
awered  by  the  discovery  of  one  gnilty  person, 
the  mintf  will  remain  unsatisfied  till  fnrtber 
discovery  is  made  of  the  supposed  partners  of 
the  crime. 

But,  my  lord,  where  the  guilt  of  one  wiH 
account  for  the  whole  appearances,  for  every 
drcumstance  connected  with  the  crime,  I  ap^ 
prebend  it  as  a  rule  in  morals,  it  is  a  rule  la 
taw,  and  in  sound  reason,  to  presume,  that  no 
eth^r  bnt  that  one  person  was  concerned  in  tha 
commission  of  the  crime. 

This  presumption  is  founded  in  the  respect 
which  we  owe  to  hutoian  nature.  For,  my 
lord,  wicked  aj[id  corrupted  as  mankind  are,  ' 
thank  God,  a  murderer,  a  wilful  deliberate 
murderer  is  still  a  monster  in  the  species ;  and 
it  is  undutifnl  in  us,  and  against  all  the  rules  of 
right  reason,  to  carry  our  suspicions,  far  room ' 
our  prejudices,  further  than  the  corpus  delicti^ 
and  the  circumstances  attending  it,  do  necessa- 
rily point  out. 

From  this  consideration,  I  hope,  the  prisoner 
comes  to  your  lordships'  bar,  attended  and  aided 
liot  only  by  the  general,  legal  presumption  0f 
innocence,  but  with  this  other  more  special 
presumption,  that  no  other  person  was  con- 
cerned in  this  horrid  murder  but  that  one  person, 
whoever  he  ^as,  who  gave  the  fatal  snot  by 
which  Glennre  died.  And  this  presumption,  I 
flatter*  myself,  will  be  present  with  your  lord- 
ships, and  in  the  mind  of  every  juryman,  till 
contrary  proof  and  evidence  shall  bea^  it  out  i 
which  we  flatter  ourselves  will  be  so  far  from 
happening,  that,  on  the  contrary,  in  the^ course 
of  the  evidence,  it  will  gather  strength,  and  nt 
Isst  terminate  in  that  issue,  which  from  the 
holy  providence  of  God,  the  innocent  may  with 
confidence  expect. 

My  lord,  it  is  not  my  intention  to  anticipate, 
or  to  argue  upon  evulence  which  has  not  vet 
been  brought :  bnt,  as  my  Lord  Advocate  hat 
set  forth,  in  his  printed  indictment,  a  va- 
riety of  circumstances,  from  whi(^  he  wouki 
infer  the  prisoner's  accession  to  this  mnrder  ; 
I  must  beg  leave  to  take  notice  of  some  of  them» 
in  order,  if  possible,  to  dispel  that  popular  and 
illegal  prejudice,  which  I  observe  in  most  eases, 
especially  ia  the  more  atrocious  crimes,  does 
attend  the  unhappy  peiftm  who  is  brought  to 
your  lordslups'  bar. 
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When  the  miud  is  ennurod  to  a  high  de- 
■fpree,  it  naturally  seeks  atler,  and  is  impa* 
tient  to  find,  sd  object  for  its  resentment. 
Tbe  prisoner  first  occurs,  and  there  we  are  too 
.apt  to  fix  our  opinion  of  ^ik,  and  alongst 
with  it  our  resentment ;  especially  when  our 
confidence  in  the  public  prosecutor  is  so  great, 
as  it  justly  is  at  present  m  the  honourable  gen- 
tleman who  fills  that  office. 

This,  if  f  mistake  not,  is  the  source  of  po- 
pular prejudice  against  the  unhappy  prisoner. 
A\\  of  us  are  subject  to  it,  because  it  arises  from, 
or  at  least  is  incident  to  human  nature ;  but 
iiowever  innocent  it  may  be  In  the  crowd  that 
•surrounds  us,  it  is  dancferous,  it  is  criminal,  if 
received  and  entertained  in  the  mtnid  of  a  jury* 
man.  For  their  sakes,  therefore,  I  will  beg 
leave  to  makfe  a  few  obserfations  upon  the  facts 
charged  in  the  indictment,  that  so  the  jury, 
"who  for  some  time  hare  had  the  printed  indict- 
ment  in  their  hands,  mav,  before  they  proceed 
to  trial,  be  also  possessed  of  spch  facts  and  ob- 
servations for  tbe  pannel,  as  will,  if  attended  to, 
entirely  take  off  the  force  of  the  circumstances 
fvhich  are  charged  against  him. 

And  first,  it  will  be  observed,  that  the  murder 
is  not  said  to  have  been  committed  from  sudden 
passion,  or  chaud  melU^  as  the  law  ezpresseaitf 
jbnt  to  have  been  premeditated  and  resolved 
upon  for  some  days  before  it  was  committed. 
Kow,  to  render  malice  of  so  high  a  nature 
probable,  some  very  strong  ground  or  catiae 
ought  to  have  been  assigned  for  it ;  and  wjiat 
cause  is  here  noentioned  ?  Why,  1st,  Because 
'  Glenure  had  accepted  of  a  factory  from  Uie 
crown  upon  the  forfeited  estate  of  Ardshiel. 
ildly,  Because  Glenure  had  removed  the  pannel 
from  the  farm  of  Glenduror  at  Whitsunday 
1751.  And  lastly.  Because  he  was  proceeding 
to  remove  certain  other  of  the  tenants  of  Ar£ 
shiel,  at  the  Whitsunday  1753. 

The  first  of  these  could  not  be  the  ground  of 
the  resentment  which  gave  occasion  to  the  mar^ 
der ;  because  Glenure  had  been  in  that  office 
for  more  than  three  years  before  the  murder ; 
during  the  greatest  part  of  which  time,  the 
pannel  and  he  lived  in  friendship  and  intimacy 
together ;  as  will  be  clearly  proved  by  a  long 
course  of  letters  which  passed  betwixt  them. 
The  pannel's  own  removal  from  Glenduror 
could  as  little  be  the  cause  of  such  prepense 
malice;  for  the  removal  was  voluntary,  and 
the  possession  yielded  to  the  succeeding  tenant, 
in  consequence  of  a  previous  concert  lietween 
the  |>annel  and  Glenure.  And  far  less  could 
tbe  intended  removal  of  the  ,otber  tenants  at 
Whitsunday  last,  give  occasion  to  The  conspi- 
racy and  munler  charged  affainst  the  pannel. 
Such  deep  resentment  could  not  have  arisen 
fciom  so  trifling  a  cause  in  the  mind  even  of  a 
wicked  man,  much  less  one  of  the  pansd's  dis- 
position and  character. 

Sdly,  The  circumstanca  of  Allan  Breck*s 
hsving  changed  his  clothes  at  tbe  pannel's 
house  before  the  murder,  though  it  has  been 
•biefljr  insisted  on  for  inferriofl'  the  pamiel's 
McnuifiHk  to  the  mardcri  is  efoalTy  iooondim? c. 


I  Allan  Brack's  situation,  as  a  deserter  from  bis 

majesty's  service  to  the  rebeb,  and  afterwmrda 

to  the  service  of  France,  made  it  necessary,  ami 

often  a^  be  came  into  this  country,  to  akttlli 

amongst  his  friends,  of  which  the  fmnnel  unf»^ 

tunately  happened  to  be  one.   It  will  be  [mvcia^ 

that  for  this  purpose,  he  used  to  lay  aside  hM 

French  dress,  and  borrow  the  dress  of  the  oouaa— 

try,  such  as  is  described  in  the  indictment,  froa& 

any  of  his  friends,  where  be  happened  to  visic 

or  reside ;  and  that  he  had  gone  about  frooa 

house  to  house,  changing  his  dress  in  this  moaa* 

ner,  since  tbe  beginning  of  March  last,  suasl 

particularly  had    been  furnished  with   sncla 

change  or  dress  at  the  pannel's  house,  abouC 

the  beginning  of  April»  wliere  he  happened  •• 

be  for  a  night  or  two,  in  the  ooittseor  nts  risits 

through  tbe  country. 

My  lord,  if  these  facts  sre  proven,  it  Is  ina* 
possible  any  weight  can  be  laid  upon  the  cir-> 
cumstance  of  his  having  also  chaofred  his  dress 
at  tbe  pannel's  bouse,  upon  the  Monday  and 
Tuesday  before  the  maraer  happened.    i€  m, 
disguise  had  been  intended,  would  the  pannel, 
who  is  admitted  to  be  a  man  of  more  than  ordi- 
nary discernment,  have  furnished  his  ovrn 
clothes,  which  were  known  to  the  whole  oieig^ls* 
bourhood,  and  by  which,  if  tbe  murderer  was 
apprehended,  he  himself  behoved  infalltbly  ts 
be  discovered  f  Would  he  have  dressed  up  the 
assassin  before  bis  nnmerous  family  and  ser- 
vants, in  the  very  dress  which  was  to  serve  for 
his  disguise,  two  different  days  before  tbe  plot 
was  to  be  executed?  Or  would  bo  havealtowed 
him  to  traverse  the  country  for  some  miles 
round,  from  Tuesday  when  lie  left  the  pannel^ 
till  Thursday  when  tbe  murder  was  committed, 
in  the  very  dress  which  was  intended  to  dis- 
guise and  conceal  him  ?  Such  a  conduct  is  ua- 
acoountable,  and  cannot  be  ascribed  to  the  poo* 
net,  whom  the  prosecutors  themselves  represent 
as  a  man  of  the  deepest  desipu  and  artince. 

My  lord,  tbe  next'  material  circumstance  in 
tbe  indictment,  which  I  would  b^  leave  to 
take  notice  of  for  tbe  sake  of  the  jury,  is  the 
correspondence  which  passed  betwixt  the  pan* 
nel  and  Allau  Breck  the  supposed  muiderer, 
afler  his  retreat  to  Koalisnaooan. 

This  circumstance,  I  own,  at  fiist  sight, 
seems  to  carry  great  weight  a^faist  tbe  pannel, 
because  it  imports  not  only  aid  and  assistance 
^iven  by  the  pannel  to  the  supposed  murderer 
in  order  to  enable  him  to  make  his  escape,  but 
also  a  previous  knowledge  of  the  place  to  which 
he  retired  immediately  after  committing  the 
muider.  But  your  lordships  and  the  jnry  have 
heard  how  the  force  of  this  cirenmatance  is 
taken  off.    The  pannel  knew  nothing  of  the    . 
place  of  Allan  Breck's  retreat  till  the  day  afler 
tbe  murder,  when  he  rsoeived  a  message  from 
him  by  Donald  Stewart,  giving  him  notice  of 
the  plaee  to  which  he  had  retired,  and  beseech* 
ing  the  pannel  to  send  him  a  small  supply  of 
money,  in  order  to  carry  him  off  tbe  country* 
This  message  the  pannel  has  undertaken,  and 
hopes  to  profe  by  a  train  of  anquestMinabls  evi* 
denoe;  aiM|ifDeahaUboabletobmgaaatiir 
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fiid,  it  will  at  ODoe  itrip  the  in- 
flf  the  <Nily  ctreumitmnce  ui  it,  which 
■t  a  Bmrious  ooDspiracy  betwixt  the 
lAUaa  Brack  the  auppoaed  murderer. 
^  my  lord,  inaependant  of  the 
m  propaied  to  he  iiroughl  bv  the 
it  cannot  hot  appear  janaocoantaole  to 
tarddiipa  and  the  inry,  that  a  persoo  of 
thepaBod's  aagadty,  it  he  had  been  id  con- 
with  Allan  Brack  for  aoTeral  days  before 
'  in  of  the  marder,  should  not  hate 
the  neceanry  meana  of  Breck's 
till  after  the  crime  was  commiltedy 
be  caold  no  longier  corretpoii4  with  him, 
the  inlerpontioD  of  otners,  aod  coo- 
nqaentiy  without  the  hazard  of  a  disooirery. 
Tne  peanei  oonid  bare  had  do  difficulty  to 
have  uimiahed  Allan  Breckwilb  a  little  mooey 
MMe  the  eomminioo  of  the  murder,  io  order 
la  make  bia  eacape  immediately.  He  koew 
Bnck'a  circamsiancea,  aod  that  he  had  no- 
Ifaiw  to  carry  him  off  the  conotry,  and  Breck 
woold  not  have  engaged  in  such  a  serriee 
~ng  from  his  employer  the  ne- 
sappliea  Tor  his  own  safety ;  and  sup- 
posing the  pannel  had  not  been  in  cash  upon 
ibc  Monday^  when  they  last  parted,  yet  he 
wooU  haYO  taken  care  before  tlie  Friday  to 
been  sufficiently  provided  for  answering 
demands.  And  yet,  upon  the  Friday 
the  marder,  when  the  message  came 
Bfeck,  we  find  from  the  indictment, 
the  pannel  was  obliged  to  send  into.Fort* 
WHliani,  at  a  considerable  distance  from  bis 
evB  hoQse,  in  order  to  borrow  the  trifle  of 
■saay  which  was  .wanted,  and  sent  the  day 
Mowing  to  Allan  Breck. 

How  fmi  the  pannel  was  to  blame  in  sending 
mmey  to  Allan  Breck,  who  was  his  relation, 
and  Md  been  his  ward,  io  order  to  enable  him 
ta  make  bis  escape,  dependsupon  the  opinion 
he  then  had  of  his  beinp^  guilty  or  innocent  of 
the  marder.  If  he  belie?ed  bim  guilty,  it  was 
m  doabt  a  very  grmt  crime  in  the  eye  of  law  ; 
km  saeh  aasistanoe  furnished  for  the  escape  of 
a  aarderer,  though  knowingly,  will  not,  in 
law,  or  in  the  nature  of  the  thing,  infer  acees* 
aon  to  the  morder,  unless  i^  had  been  pre- 
tismly  promised  as  an  encouragement  to  the 
csmwMssion  of  the  marder,  whicn,  from  what 
hm  been  said,  appears  coold  not  have  been  the 


With  icgard  to  the  threatenings,  which  is 

the  only  remaining  branch  of  the  indictment  of 

asy  weight  against  the  pannel,  1  coold  have 

wabed  my  lord  advocate  bail  bcMen  so  good,  as 

ti  have  coodeaoended  upon  the  particular  ex- 

fnsiions>  aod  upon  the  times  and  places  when 

mi  ahcre  these  were  ottered.     As  that  is  not 

te,  it  is  impossible  the  pannel  can  make  any 

tiha  answer  but  a  general  denial  of  this  part 

if  ika  charge :  aod  as  he  is  conscious  be  never 

CBlataiaed  the  barbarous  resolution,  he  hopes, 

^  k  persuaded*  no  proof  will  be  brought  of 

>ij  agression  ottered  by  bim,  which  could 

iapoita  deliberate  threatening  to  take  away 

Ik  iifc  «f  im  iDBQCcat  gcatienuui. 


My  lord,  having  touched  uppn  a  few  of  the 
most  material  circumstances  in  the  indictment, 
which  I  thought  material  for  tlie  jury  to  bare 
in  their  view,  m  order  to  direct  their  attention, 
during  the  course  of  the  evidence,  to  the  plan 
of  the  pannel's  defence,  1  shall  .next  proceed 
to  what  at  present  falls  more  immediately 
under  your  lordship's  consideration,  and  that 
is,  the  objection  which  has  been  moved  to  the 
competency  of  this  prosecution. 

It  has  been  objected,  that  the  indictment 
does  not  ohaive  the  pannel  as  a  principal  in 
the  murder  of  Glenure,  but  only  as  a'  remote 
accessary,  by  previous  counsel,  and  subsequent 
aid  and  assistance  given  to  the  murderer  in  hie 
escape;  and  that  though  such  accessary  is, 
equally  criminal  and  punishable  with  the  prin- 
cipal, yet  that  he  cannot  be  brought  to  trial, 
till  the  principal  be  first  tried  and  convicted. 
'  This  objection  was  stated  to  your  lordahipa 
upon  the  authority  of  the  old  books  of  our 
law,  sir  George  Mackenzie,  our  only  author 
upon  crimes,  and  of  several  of  the  foreign 
doctors  who  treat  of  this  subject;  and,  with 
your  lordships'  permission,  I|will  read  some  of 
the  passages  upon  which  the  objection  is 
fbunoed,  as  I  have  taken  them  down  from  the 
books. 

Reg.  Maj.  lib.  4.  cap.  26,  de  online  cogni'- 
tionit  in  cri minibus.— *'  Si  duo  homines  fuerint 
implacitati,  onus  de  nrincipali  furto,  et  alter  da 
precepto,  prim5  deoet  ille  qui  defamatur  do 
facto,  quam  ille  qui  factum  illud  oommitti 
pneoepit,  implacitari." 

To  which  the  learned  sir  John  Skeene  sub-, 
joins  the  following  annotation :  *'  Complices 
crin^inis  non  possunt  accusari  ante  principaleoi 
malefactorem,  nam  sicut  remote  principali 
removetur  accessorium,  ha  absolute^  maleiac- 
tore  absolruntur  compnces  et  oonsentientes." 

Quoniam  attachiamenta,  cap.  83,  de  recep- 
tatione  latrocinii.— >**  Nullus  defamatus  tan- 
quam  receptator  latrocinii  debet  puniri,  ante* 
quam  malefactor  fuerit  convictus  vel  attayotua 
de  latrocinio  illo ;  et  hinc  fiet  ut  dicitur,consen-* 
tientes  et  sffentes  pari  pmnft  puniuntur." 

Statnta  Davidis  3di,  cap.  19,  Complices  non 
debent  puniri  ante  prindpalem  malefactorem* 
— **  Ordinatum,  fuit  coram  rege  in  pleno  par* 
liamento  apod  Sconam  per  regem  et  communi* 
tatem  regni,  quod  supersedendum  est  de  recep« 
tatore  alicojus  malelactoris  judicaodi  sive  ap- 
pellandi,  quousque  receptatunjudicetur.  Et  si 
receptatus  quietus  fuent,  receptator  quietus  sit 
sine  aliqu&  ali&  assist.  I9i  autem  receptatus 
damnatus  fuerit,  receptator  habet  assisam.'^  ^ 

And,  agreeable  to  the  doctrine  laid  down  in 
these  old  statutes,  sir  George  Mackenzie,  in 
his  Criminals,  tit.  Art  and  Part,  §  9,  gives  it  aa 
his  opinion,  **  That  the  chief  actor  must  be 
first  discuMed,  and  either  found  guilty  or  as- 
soilzied; bdbre  such  as  are  acceetary  can  be 
pursued."  Which  he  supports  not  only  by 
the  aathority  of  the  old  books  of  our  law,  al- 
ready quoted,  but  also  of  many  of  the  foreign 
doctors. 

It  ia  true,  ha  adds,  that  notwithsUndin^ 
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what  is  tber6  laid  down,  Cbarles  Robertson 
was  tritid  before  the  justices  as  accessary  to  the 
castings  c^own  a  bouse,  though  his  sons  and 
servants  who  cast  down  the  same,  escaped,  and 
were  not  tried.  But  sir  George  is  far  from 
approving  of  that  idecision,  mnd  urges -many 
stronfif  reasons  against  it,  and  in  Support  of  tlie 
doctrme  he  had  formerly  laid  down. 

The  foreign  doctors  also  have  generally 
gone  into  this  distinction,  with  respect  to  tha 
order  of  trying  the  principal  and  accessary.  I 
shall  only  quote  the  words  of  Julius  Glarus, 
^usest.  -90,  n.  6.  who  lays  it  down  as  a  rule, 
'*  Quando  prooeditur  contra  aliquem  tanquam 
quod  pnestiterit  auxilium  delicto,  debet  primo 
in  processtt  constare  principalem  detiquisse." 

To  all  these  allow  me  to  add  the  authority  of 
the  law  of  England,  which,  upon  a  point  of 
this  nature,  supposing  it  not  fixed  by  any 
statute  or  custom  of  our  own,  will,  no  doubt, 
have  greater  weight  with  your  lordships  than 
the  opinions  of  any  private  lawyers. 

Thus  sir  Matthew  Hale,  in  his  Pleas  of  the 
Crown,  ch.  57,  concerning  the  order  of  pro- 
ceeding sgainst  accessaries,  lays  down  the  fol- 
lowing propositions,  as  fixed  rules  in  the  law  of 
England :  "  The  accessary  may  be  indicted 
in  the  same  indictment  with  the  principal,  and 
that  is  the  best  and  most  usual  way. 

*'  The  accessary  shall  not  be  constrained  to 
answer  to  his  indictment,  till  the  principal  be 
tried,  unless  he  wave  that  benefit ;  in  which 
case,  his  acqiiituil  or  conviction  upon  such 
trial  is  good.  But  it  seems  necessary  in  such 
case  to  respite  judgment,  till  the  pnncipal  be 
convicted  and  attainted :  for  if  the  principal  be 
afterwards  acquitted,  tliat  conviction  of  the  ac- 
cessary is  annulled. 

"  If  A  be  indicted  as  principal,  and  B  as  ac- 
cessary, they  may  be  both  arraigned  together, 
and  plead  together,  and  Irjed  by  the  same  jury  ; 
and  the  jury  shall  be  charged,  first  to  inquire 
of  the  princpal;  and  if  they  find  him  not  guil- 
ty, then  to  acquit  the  accessary ;  and  if  they 
find  him  guilty,  then  to  inquire  of  the  acces- 
sary." 

The  reason  of  this  distinction  in  the  order 
of  trying  principals  and  accessaries,  is  very  well 
laid  doH  n  by  sir  Geort^e  Mackenzie,  in  the  place 
above  quoted,  and  will  no  doubt  occur  to  your 
lordships:  for  guilt  in  the  accessary  necessarily 
presupposes,  tnat  the  crime  was  committed  by 
the  principal,  which  can  only  be  made  appear 
by  the  trial  and  conviction  of  the  principal. 
Neither  is  it  sufficient  to  say,  that,  in  the  trial 
of  the  accessary,  such  evidence  may  be  brought 
of  the  guiltiness  of  the  princtnal,  as  would  be 
sufficient  to  convict  him,  if  ne  were  present. 
For  as  no  man  can,  by  the  law  of  Scotland,  be 
convicted  of  any  felony  in  absence,  it  is  impos- 
sible to  say  or  determine  from  evidence,  ad- 
duced in  alMBenoe  of  the  supposed  criminal, 
what  would  have  lieen  sufficient  to  have  con- 
victed him,  if  he  had  been  present.  He  might 
have  bad  defences  against  the  indictment,  ob- 
jections against  the  witnesses  adduced  fi)r  the 
prosecutor,  and  witnesses  to  adduoefor  hii  own 


exculpation,  which  the  aocesiary  doth    not 

know,  or  cannot  prove. 

The  answers  madie  bf  my  Lord  Advocate  to' 
this  preliminary  objectiim  to  the  order « bf  tlio 
trial,  have  been  three.  First,  That  it  is  anioat 
the  interest  of  society,  that  crimes  HUNBld* 
pass' unpunished;  which  efleo  must  be  tlie 
case,  if  the  escape  or  death  of  .the  priocimil 
actor  shall  be  nniierstood  to  be  a  perpetual  bsur 
to  the  trial  and  punish  moot  of  those  who  are 
accessary,  and  no  less  ffuilty  in  the  commission, 
of  the  crime.  3dly,  That  Allan  Brack  Stewart^ 
hath  been  called  upon  to  stand  trial  for  tbi* 
crime,  and  hath  been  denounced  a  fugitive  and 
outlaw  for  not  appearing  to  abide  his  trials 
which  is  discussing  him,  as  far  as  the  laws  or 
the  land  admit.  And,  9dlv,  That  both  AHon 
Breck  and  the  pannel  are  cnarged  by  the  indict 
ment  in  the  same  words,  as  being  guilty,  actors, 
or  art  and  part  of  the  same  heinous  crimes  $ 
which  being  in  the  precise  terms  of  the  act  IdS, 
pari.  12th  of  James  6,  nothing  can  be  olgected 
to  the  relevancy  of  that  part  of  the  libel. 

To  these  I  will  ofier  but  a  word  or  t#o  in 
reply.  As  to  the  first,  founded  upon  the  pu^» 
lie  expediency,  and  the  dangerous  oonsequenceo 
which  may  result  from  this  distinction  in  the 
order  of  trial  of  principals  and  accessaries,  it  is 
sufficient  for  me  to  say,  **  incommodom  non 
solvit  ar^umentum."  The  law  has  been  snore 
anxious  in  providing  for  the  defence  and  safety 
of  the  lives  of  the  subjects,  in  the  trial  of  crimee, 
than  for  the  conviction  and  punishment  of  the 
guilty.  And  hence  it  has  become  an  axiom  in 
the  law,  better  that  ten  guilty  persons  should 
escape,  than  that  one  innocent  person  sboold 
sufiVr. 

To  the  second,  with  regard  to  the  fugitation 
of  Allan  Breck,  I  answer.  That  such  fugitatioir 
does  not  imply  a  conviction  of  the  crime,  wbicb^ 
by  the  law  ot  Scotland,  can  only  proceed  npon 
evidence  brought  against  the  criminal  present 
in  court  upon  his  trial.  An  act  of  fugitation  in 
no  more  than  a  judgment  of  the  court,  award* 
ing  the  escheat  of  moveables  as^ainst  the  de- 
fender, for  his  contempt  in  not  appearii^if^  to 
stand  trial  upon  his  indioinaeut :  and  -  neitber 
proceeds  upon,  nor  implies  the  absent  person's 

f'uiltiness  of  the  crimes  charged  against  bim. 
f  he  were  present,  his  voluntary  confession 
would  be  no  probation  of  his  having  committed 
the  crime,  so  far  as  concerned  the  accessary  ; 
and  far  less  can  his  absence  imply  or  amount 
to  such  convicttun.  And  this  is  agreeable  to 
the  opinion  of  sir  George  Mackenzie  and  Julias 
Claras,  in  the  places  above  quoted. 

As  to  the  third  answer  to  the  objeetioDy 
founded  upon  the  statute  of  James  6,  it  will 
occur  to  your  lonlships,  as  it  did  to  sir  John 
8keene  and  sir  George  Mackeosie,  who  bolb* 
wrote  after  the  date  of  that  act.  That  it  could 
not  be  the  intention  of  that  law  to  abolisb  the 
distinction  betwixt  principals  and  accessaries, 
and  the  order  of  proceeding  in  their  trials:  all 
that  was  meant  by  th||t  statute  was,  to  allow  a 
defender,  whether  princinal  or  accessary  m  a 
crime,  to  be  chaiged  unoer  the  gssaral  vrsids 
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if  vt  ibJ  fvt,  withoot  obligiog  the  praseeator 

l»  cMiAjrtnj  BpoD  the  vMe  perticular  acts 

fttM  «M  tbe  cfime  was  to  be  inferred,  fiat  if 

apnanMr,  as  in  ti»e  present  case,  has  brought 

aipdifii4JetfiieDt,  charging  a  pannel,  not  as 

gttrct£t^  hot  as  a  remote  accessary  thereto, 

iejEMMral  vords  of  art  and  part,  subjoined  to 

iff  aissr  proposition  of  the  libel,  can  never  be 

■fciitouu  to  imply  a  charge  against  tlie  pan- 

mI,  as  priadpal  actor,  in  contradiction  to  the 

ipMttI  facts  charged  in  the  indictment,  bat 

«rff  ss  aeeessary  ;  and  con8e4|uently,  in  the 

KSMsf  hw,  actor,  art  and  part  in  the  coitomis- 

M  sf  tbe  crime. 

.  Wbat  is  laid  down  by  the  learned  sir  Matthew 
Bile  in  bis  fifhr- fifth  chapter  of  princioals  and 
anesanes  in  ^looy,  b  appKcablo  to  the  pre* 
ant  adject  **  lo  treason,  says  he,  all  are 
priacipala;  Iwt  yet,  as  to  the  course  of  pro- 
rrciisf,  it  hath  ben,  and  mdeed  ought  to  be 
Ihe  eoone,  thai  those  who  did  actually  com- 
aattbe  very  lact  of  treason  should  be  firat  tried, 
Mae  riiese  that  aire  principals  in  the  second 
4ifife,  because  otherwise,  this  inconvenience 
■^  follow,  that  the  principals  in  the  second 
4qpte  might  be  convicted*  and  yet  the  prin- 
eipla  ia  the  first  degree  might  be  acquitted, 
whicb  would  be  absurd."  And  it  is  humbly 
tbaogbt,  that  this  absurdity  would  be  much 
graster  in  the  case  of  a  remote  accessary. 

Nor  does  the  decision  v^  the  Case  of  James 
Dramroond  Macspregor  apply  to  the  point  in 
land;  for  tbougn  tbe  crime  was,  in  that  case, 
eooiiBhted  with  a  view  to  procure  a  marriage 
for  Robert  the  yoonger  brother;  yet,  as  James 
vaspreaeot,  and  aiding  and  assisting  in  the 
baiesaeken  and  forcible  abduction,  conse- 
qacady  be  was  a  principal  in  the  .first  de^ee, 
baiw  an  imonediate  actor  in  tbe  whole  cnmes 
IMed ;  and,  therefore,  could  not  be  iotitled  to 
pieaii  tbe  defence  which  has  been  ofiered  for 
tUspaoael. 

w  bat  we  therefore  humbly  submit  to  ^our 
hnhhips*  consideration  is,  that  though  an  ac- 
Maaary  ia  equally  guilty  and  punishable  with 
ibe  prmdnal,  yet,  as  the  law  bath  laid  down  a 
cntaiB  order,  m  point  of  time,  as  to  the  trials 
«f  |iriseipals  and  acceaaaries  in  crioies,  and  as 
tbia  Older  ia  net  abolished  bv  the  statute  of 
^>aMa6,  tberelbre  tbe  trial  of  this  pannel  can- 
Mtpraeeed,  until  Allan  Brack  Stewart,  the  sole 
Mr  is  tbe  eomaaisaioii  of  the  murder,  is  first 
aas  isd  convicted* 

Bot,  if  your  IcndshifM  shall  find  reason  for 
•Kr-raCag  thto  objectioo,  tbe  pannel  hopes 
m4  cipects,  from  your  lOhkhips'  justice,  that 
M  viH  be  allowad,  by  the  interlocutor,  a  proof, 
^  hiige,  of  all  fitota  and  circumstances  that 
*M^ad  to  exoolpate  him  Irom  the  charge 
^Mited  against  hiln  in  this  indictment. 

tbs  Lords,  upon  bearing  the  Criminal  Let- 
y  wad,  and  the  Debsle  thereuponi  pro* 
'thefoOowiug 

IirrcBLOciiTOR : 

,MW  Lsrd  Justice  General,   and  IrfMrds 

^1  having  conndflied 


the  criminal  libel,  pursued  at  the  instance  of 
William  Grant  of  Prestongrange,  esq.  his  ma« 
jesty*8  advocate,  for  his  majesty's  interest;  and 
also  bt  the  instance  of  Janet  Mackay,  daughter 
to  the  hon.  Hugh  Mackay  of  Bighouse,  esq. 
and  relict  of  the  deceased  Colin  Campbell  of 
Glenure,  for  herself,  and  on  behalf  of  £iizabeth 
and  Lucy  Campbells,  her  infant  children,  with 
concourse  of  his  majesty's  advocate,  for  bis  ma* 
jesty's  interest,  against  James  Stewart  pannel, 
with  tbe  foregoing  debate  thereupon,  repel  tbe 
objections  to  toe  libel,  and  find  the  libel  relevant 
to  infor  the  pains  of  law :  that,  time  and  place 
libelled,  the  dieceased  Colin  Campbell  of  Gle* 
nure  was  murdered,  and  that  the  paniiel  James 
Stewart  was  guilty,  acior,  or  art  and  part  there* 
of;  but  alk>w  tbe  pannel  to  prove  all  facts  and 
circumstances  that  may  tend  to  exculpate  him ; 
and  remit  tbe  pannel,  with  the  libel  as  found 
relevant^  to  the  knowledge  of  an  aaaixe. 

"  AaoTLL,  L  P.  D.*» 

Thereafter  the  Lords  continued  the  diet 
sgainst  the  above  James  Stewart  pannel,  tiU 
to-morrow  morning  at  six  o'clock  precisely^ 
and  ordained  the  parties,  witnesses,  assizers, 
and  others  concerned,  to  attend  at  that  time, 
and  the  pannel  to  be  carried  back  to  prison. 


Curia  rriNBRis  Justiciarijb,  S.  D.  N.  Regis 
tenta  apud  burgum  de  Inverarii,  ;vicesimo 
secundo  die  mensb  Septcmbris,  anno  Do* 
mini  millesimo  septiogentesimo  quinqua^^ 
gesimo  secundo,  N.  S.  pernobilem  et  prae-* 
potentem  Principem  Archibaldum  Ducem 
de  Argyll^  Dominum  Justiciarium  Gene« 
ralero,  et  Patriciuin  Grant  de  Elchies,  ar- 
migerum,  et  Dominum  Jaoobum-FergusoQ 
de  Rilkerran,  Dominos  Commissioiiarioa 
Justiciarij  dictrS.  D.  N.  Regis. 

Curia  legittime  affirmata. 

Intrat, 

m 

Jame$  Stewart  pannel,  indicted  and  accused 
as  in  the  former  sederunt. 

Thereafter  tbe  Lords  proceeded  to  make 
cboiceof  tbe  following  persons,  to  pass  n|)od 
the  Assise  of  the. said  James  Stewart,  pannel : 

1.  Colin  Campbell  of  Carwbin. 
S.  Dougal  Alacdougal  of  Gallanah. 
,  3.  Alexander  Duncanson  of  Riles. 

4.  Duncan  Campbell  of  South-Hall. 

5.  Hector  Maciieil  of  Ardmeanisb. 

6.  James  Campbell,  late  bailie  of  Inverary, 

7.  James  Campbell  of  Rasheilly. 
S.  James  Campbell  of  Rudale. 

9.  Colin  Gillespie  of  Balimore. 

10.  Colin  Campbell  of  Skipnisb. 

11.  Duncan  Campbell  of  Glendaroal« 

12.  Colin  Campbell  of  Ederlioe. 

13.  Niel  Campbell  of  Duntroon.' 

14.  Archibald  Campbell  of  Dale  in  CraignisKu 

15.  Niel  Campbell  of  Dunstaffbish. 

Tbe  aboie  Assize  all  lawfully  awoni,  and  at 
o^ectioB  to  the  oontrary.. 
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TfaereafWr  the  Prowcoton,  for  proving^  the 
criminal  libel,  called  theWitDeaaes  ciM  by 
them;  and  the  Pannel,  for  prorbg'  hia  De- 
fences, called  the  Wiineaaea  cited  b^  him  ;  and 
the  uroeecutora  cauaed  to  be  read,  m  presence 
of  the  jury,  the  Writinsa  pfoduced  by  way  of 
evidence  ror  them ;  and  the  pannePa  counsel 
caused  to  be  read,  in  preaence  of  the  jury,  the 
Writinga  produced  fur  him ;  all  which  Jjepo- 
•itions  and  Writings  are  as  follows : 

Th£  whole  Proof  brought  both  on  thb 
Part  of  the  Prosecutors,  and  on 
THE  Part  of  tub  Pannel. 

Jame$  Stewart ^  pannel,  doea  admit  the  truth 
•f  all  the  writings  contained  in  the  iuTentory 
of  writinga  subjoined  to  the  criminal  lettera, 
and  which  inventory  waa  delivered  to  him  at 
executing  the  aaid  letters  againat  htm,  excepting 
two  of  the  aaid  writinga  which  he  doea  not  ad- 
mit, viz.  the  writing,  number  7,  intitled,Prin- 
cipal  holograph  letter  by  Allan  Stewart,  son  to 
the  said  James  Stewart,  addressed  to  Duncan 
Stewart  of  Glenbuckie,  dated  at  Aucham,  the 
1st  of  April,  1752 ;  and  the  writing,  number 
12,  intitled.  Draught,  letter  by  the  said  James 
Stewart,  and  of  an  instrument  of  protest  at  the 
tenants  instance,  relative  to  the  aaid  decreet  of 
removing  and  suspension  thereof:  but  the  said 
draught  letter  and  inatmment  beinff  again 
shewn  to  the  pannel  in  court,  the  pannel  admits 
the  troth  ana  authenticity  of  t)iese  also';  and 
therefore  admits  the  truth  of  the  whole  writings, 
except  the  writing  beforfe-mentioned,  number 
7 ;  mit  does  not  Mmit  the  writings  sabjoioed 
to  the  said  inventory,  being  two  principifl  de- 
clarations by  Allan  Stewart,  son  to  the  said 
Jamea  Stewart,  five  principal  declarations  by 
Charies  Stewart,  also  son  to  the  said  Jamea 
Stewart,  three  principal  declarations  by  Mar- 
iraret  Stewart,  spouse  to  the  said  James 
Stewart,  and  two  by  Elizabeth  Stewart,  his 
daughter. 

P.  Grant.     (Signed)    Jakes  Stewart. 

Thereafter  the  Prosecutora  for  proving  the 
mbove  criminal  Libel,  adduced  the  following 
Witn( 


^  Mr.  Archibald  Campbell  of  Stonefield,  she- 
riff-depute of  the  shure  of  Argyll,  aged  56 
years,  married,  being  solemolv  sworn,  pni|^ 
of  malice,  partial  counsel,  examined  and  in- 
terrogate, and  being  shewn  the  writings  fol- 
lowing,' viz.  four  principal  declarationa  by 
Charies  Stewart,  son  to  the  pannel,  bearing 
to  have  been  emitted  in  the  deponent's  pre- 
sence, and  dated  the  33d,  83d,  and  S5th 
days  of  May  last,  tod  three  declarations  by 
Margaret  Stewart,  spouse  to  the  pannel,  and 
two  declarations  by  Elizabeth  Stewart,  his 
daughter,  all  of  them  bearing  to  have  been 
emitted  in  the  deponent's  presence,  aa  sheriff 
'  Of  Argyllshire,  and  dated  the  33d  and  85th 
days  of  May  last ;  depones,  That  all  these  de- 
clarations were  emitted  by  the  respective  per^ 
«Dns.  therein  mentioned.  In  presence  of  the  de* 
pojBtDl^  and  of  the  respective  dites  therein  con 


tained,  and  were  all  subscribed  by  the  respec- . 
tive  declarants  in  the  deponent's  presence,  ex- 
cepting only;  that  the  declarations  by  the  said 
Margaret  Stewart  and  Elizabeth  Stewart  were 
not  signed  by  them,  but  were  signed  by  the 
deponent  tor  them,  because  they  declared  they 
could  not  write.    And  there  h&ng  alao  shewn 
to  the  deponent  two  deelarations  by  Allaa 
Stewart,  son  to  the  pannel,  bearing  to  have 
been  emitted  in  presence  of  George  Douglas, 
sheriff-substttute  of  Inverness,  dated  the  Sd  of 
June  last,  and  a  declaration  bnring  to  be  emit-  . 
ted  by  the  saidCharlea  Stewart,  son  to  the  pan- 
nel, in  presence  of  the  said  George  Douglas, 
sheriff-substitute,  dated  the  4th  of  June  laat» 
depones.  That  the  deponent  was  present,  «id 
saw  and  heard  the  said  declarationa  by  the  said . 
Allan  and  Charl^  Stewarts,  emitted  in  presence 
of,  and  taken  down  in  writing  by  the  aheriff- 
substitute;   and   they  were  at  the  aheriff- 
subsiitate's  desire,  dictated  by  the  deponent  t»^ 
the  clerk ;  and  the  deponent  saw  the  said  de- • 
clarations  subscribed   by  the  said  AlUn  and 
Charles  Stewarts  respective,  of  the    several 
dates  therein  contained,  voluntarily  and  freely, 
without  any  compulsion  or  coaction.     Cauta 
icientuB  patet.    And  this  is  the  truth  as  be 
shall  answer  to  God*    (Signed) 
P.  Gbant.  Abch.  Campbell. 

After  emitting  of  the  above  Deposition  by  M  r. ' 
Archibald  Campbell  of  Stonefield,  to  save  the 
time  of  the  Court,  in  bringin(f  further  proof  of 
the  declarations  therein  mentioned,  the  Pannel 
judicially  declared,  that  he  admitted  the  truth 
of  all  the  several  declarations  contained  in  the 
said  oath,  that  is,  that  thdse  declarations  were 
emitted  by  the  respective  persons  therein  men* 
tioned,  and  in  presence  of  the  respective  judgev,  - 
and  at  the  respective  times  therein  contained, 
voluntarily  and  freely ;  but  does  not  admit  the 
truth  of  the  facts  as  declared  by  the  said  de* 
darants.  ' 

P.  Geant.       (Signed)  James  Stewabt. 

Iftiffgo  Campbell^  writer  in  Edinburgh,  aged 
34  years,  unmarried,  sworn,  purged  and  exa- 
mined ut  Mupra^  depones,  That,  in  the  bcgiDning*  • 
of  May  last,  the  oeoeased  Colin  Campbell  of 
Glenure  applied  to  the  deponent,  to  go  with 
him  to  Lochaber,  to  assist  him  in  conducting 
the  ejecting  of  some  of  the  tenants  of  the 
estate  of  Stewart  of  Ardshiel,  f  nd  of  the  tenaete 
of  Mamore,  part  of  the  estate  of  Lochiel,  over 
which  the  said  Colin  Campbell  was  factor,  and 
which  tenants,  he  apprehended,  would  not  vo- 
luntarily remove,  without  being  legally  ejected  : 
that  they  act  out  from*  Edinburgh  tojgpether, 
upon  the  7th  of  May  last,  and  arrived  at 
Glenure  upon  Saturday  the  9th  of  that  month  $ 
that  they  set  out  together  for  Fort- William 
upon  Monday  the  lltb,  about  ten  o'clock  fore- 
noon, and  remained  at  Fort- William  till  Thorn* 
day  the  l4th,  when  they  retomed,  in  order  to 
execute  the  next  day  the  ejection  against  some 
of  the  tenants  of  Ardshiel :  That,  when  they 
dame  to  the  Ferry  of  Ballachelish,  the  defnect 
waited  theie  about  an  bowi  comniuuog    '^^ 


m 


Jor  Murder. 


A.  D.  1752« 


[91 


■BR  «r  *e  lenast*,  and  crossed  theferty  be- 

VtnX  fm  aiid  five  in  the  aiWrnooo :   that, 

^Ktamag  the  ferry,  Alexander  Stewart  of 

Bdsidfah,  elder,  met  with  the  defunct,  and 

tii^eiieled  together  on  foot,  aboat  the  space 

iW'a  oule,  till  they  came  to  tlie  skirts  of 

irssid  of  Letterroore:    that,  while  they 

nio^  toij^ether  on  foot,  the  depo- 

at  some  little  distance  before  them  on 

and  the  sheriff- officer,  Donald  Ken- 

mafy,  was  ob  foot  before  the  deponent,  and 

lenrant,  John  Mackenzie,  was  on 

i  little  before   G tenure ;  and,  the 

happeoin^  to  drop  a  coat,  Ballachelish 

tAd  to  him,  and  the  serrant  returned,  and 

IkKlby  fell  bebiod  Glenore  and  Baibchelisb  : 

Ihst  Bailscheliah  parted  from  Glenure  at  their 

uSuwa  into  the  wood  of  Lettermore,  or  the 

asad  St  Ballaefaeliah,  a  part  of  the  wood  beings 

csBsd  by  that  name  ;  and  Glenore  mounted  bis 

fantic,  and  came  op  to  the  deponent :  that  the 

dipaKDt  asked  Glenui^,  whether  Ballachelish 

had  said  any  thing  to  him  touching  removing 

the  leoaals  r     And  Glenore  said,  that  nothing 

betwixt  them  on  that  subject:  that  com- 

to  a  part  (»f  the  road  that  was  rough  and , 

IS  they  could  not  ride  conveniently 

a-bre»Bt,  the  deponent  and  Glenure 

,  and  the  deponent  went  before,  apd 

t  have  been  about  twice  the  length  of  the 

where  the  Coort  now  sita  before  Glenure, 

the  deponent  heard  a  shot  behind  him, 

sad  heard  43lenure.se?efal  times  repeat  these 

wtfda.  Oh!    I  am  dead.    Depones,  that  the 

dtpaaent tfaerenpon  returned. to  Glenure,  and 

bmid  him  repeat  the  same  words ;  and  thinks, 

bat  is  ml  positive,  that  he  added,  Take  care  of 

~ ",  for  he's  going  to  shoot  you :  thjit  the 

immediately  lighted,  and  run  up  t^e 

U  fiom  the  road,  to  see  who  had  shot  Glenore, 

md  mw  at  some  distance  from  him,  a  man, 

wilfa  a  short  dark-cotonred  coat,  and  a  gun  in 

bii  hand,  going  away  from .  him  \  and  as  the 

deponent  eame  nearer  him,  he  mended  his 

pea,  and  disappeared  by  hu;h  ground  inter- 

jseied  betwixt  hmi  and  the  oeponent ;  and  he 

vas  at  so  great  a  distance,  that  the  deponent 

be  could  not  have  known  him,  tnough 

aeeo  his  face :  that  the  deponent  there- 

retnraed  to  Glenore ;  and  either  at  that 

ar  belore  the  deponent  ran  op  the  hill  as 

deponed,  (the  deponent  cannot  be  posi- 

tiffc  vhidi)  he  took  Glenure  from  off  his  horse. 

BipSBcf ,  Miat,  afler  taking  Glenure  from  his 

bone,  be  leaned  a  little  upon  the  deponent's 

tbasUer,  and  endearoored  to  have  opened  his 

kesrt,  to  aee  where  the  bullets,  wherewith  he 

an  shot,  came  out  of  his  body,  but  was  not 

lUe;  but  saw,  in  his  waistcoat,  two  holes  in 

b  brily  where  the  bullets  had  come  out. 

Depooea,  that  Glenore  intended  to  hare  been 

ibaaight  at  Kintalline,  where  he  expected  Mr. 

ftnyhtU  of  Ballievcoian  was  to  meet  him ; 

wfagefate  the  deponent  sent  Mackenzie,  the 

vvaat  .above-mentioned,  forward  to  Kintal* 

^  to  acqnaint  BaUiereolan  what  had  hap- 

'  to  brimr  him  to  bii  Msistsuca ;  that 
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Gieoore  continoed  in  agonies  for  about  half  an 
hour,  or  a  little  more,  after  sending  off  Mac* 
kenzie,  and  then  died ;  and  night  coming  on, 
and  no  appearaqce  of  Mackenzie's  returning, 
the  deponent  sent  back  the  sheriff-officer  above- 
named  to  Ballachelish,  to  desire  Mr.  Stewart's 
assistance,  and  some  of  his  people :  that  in  a 
little  more  than  an  hour,  Ballachelisb,  and 
some  of. his  people,  with  the  sheriff-officeiSy 
came  to  the  deponent'a  assistance,  and  carried 
Glenure's  corpse  that  night  to  Kintalline,  by 
sea ;  and  next  day  carried  it  to  Glenure,  where 
some  surgeons  came,  aud  inspected  his  body  ; 
and  the  deponent  saw  there  the  two  wounds  in 
his  belly  made  by  the  bails  coming  out  of  his 
body.  Depones^  that  when  the  oeponent  laid 
Glenure  upon  the  ground,  a  great  deal  of  blood 
issued  from  bis  body,  and  bis  clothes  were  all 
stained  with  blood,  particularly  the  small  of  his 
back,  baring  been  laid  on  his  back  upon  the 
ground:  that  Mackenzie  the  servant  also  re- 
turned,  before  they  carried  the  corpse  off  the 
ground,  and  some  people  with  him,  particu^ 
larly  Ballieveolan's  sons ;  and,  being  sliewn  a 
coat  and  waistcoat,  and  a  sbirt,  depones,  that 
these  are  the  coat  and  vest  that  Glenure  had  on 
when  he  was  murdered  ;  and  believes  also,  it  is 
the  same  sbirt.  Depones,  that,  at  the  place 
where  Glenure  was  shot,  the  wood  is  pretty 
thick  on  both  sides,  and,  on  the  side  from  which 
he  was  shot,  very  rugged  and  stony,  and 
bushes  in  which  the  muraerer  could  have  easily 
hid  and  concealed  himself:  that  the  ground 
there  rises  up-hill  towards  the  south,  tnough 
there  are  places  in  it  where  the  murderer  giigbt 
be  pretty  nearly  upon  a  level  with  Glenure; 
and  thiere  are  atoo  places  there  so  situate,  as  a 
person  standing  there  might  see  the  most  part 
of  the  road  from  the  ferry  to  the  wood,  and 
even  a  part  of  the  road  betwixt  Fort  William 
and  the  ferry,;  and  which  place  is  not  a  miis- 
ket  shoi  from  the  spot  where  Glenure  was 
murdered.  Depones,  thai  neither  the  defunct, 
nor  the  deponent,  ner  any  of  their  com- 
pany, had  any  sort  of  arms  with  them.  De- 
pones, that  it  was  betwixt  5  and  6  o'clock  in 
the  afternoon,  as  he  thinks,  when  Glenure  was 
murdered  as  aforesaid ;  and  remembers,  when 
Glenure  was  dying,  the  deponent  looked  at  his 
own  watch,  and  found  it  wais  then  about  6 
o'clock.  And  depones,  that,  upon  recollection, 
he  cannot  be  positive  whether  he  observed  both 
the  wounds  in  the  defunct's  belly,  or  only  one 
of  them.  And  being  interrogate  for  the  pannel, 
depones,  that,  some  days  after  the  murder,  tha 
deponent  sent  a  seijeant  and  a  party  of  soldiers ' 
to  the  pannel's  house  at  Aocharn,  with  orders 
to  search,  and  particularly  to  search  for  writ- 
ings: that  the  Serjeant  reported  to  the  depo*' 
nent,  that  he  had  searched,  and  delivered  to  the 
deponent  one  paper  which  he  found  there, 
being  a  scroll  of  a  letter  by  the  pannel;  and  of 
an  instrument  of  protest,  l!eing  tne  number  IS 
of  the  inventory  sulHoined  to  the  libel,  and 
which  is  now  in  the  clerk'*s  hands ;  and  Mag 
shewn  to  the  deponent,  depones,  that  it  is  the 
sam«  vrritiug  that  wm  deUvertd  to  him  by  tha 
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teijetnt  Depones,  that  the  serjeftnt  ^are  him 
no  more  papers  but  that  one ;  ^nd  said  that  he 
had  brought  away  no  more.  Caiisa  scientia 
patei,  Aud  this  is  truth,  as  be  shall  answer  to 
Cod.  (Signed) 

P.  Gbamt.  Mcngo  Campbell. 

John  Mackenzie,  late  senrabt  to  Glenare, 
"  untnarried,  aged  19  jears^  witness  cited,  sworn, 
purged  and  examined  ut  tupra,  depones,  That, 
nipon  the  14th  of  May  last,  he  came,  with  his 
master  the  deceased  CoUu  Campbell  of  Glenure, 
from  Fort- William,  by  the  horse-road  leading 
to  the  ferry  of  Ballacnelisb,  which  road  coin* 
cides,  a  Utile  way  next  to  Fort- William,  with 
the  new  road  commonly  called  the  Kind's  road: 
that  they  passed  the  terrv  of  Ballacheush,  and 
came  along  the  high  road,  which  leads  to  Kin- 
talline  through  Uie  wood  of  Lettermore:  that, 
coming  up  with  Alexander  Stewart  elder  of 
Ballacnelisb,  who  wasoo  foot,  Glenure  alighted 
from  his  liorse  to  walk  a  little  with  Balkcbelisb, 
and  desired  Muogo  Campbell,  writer  in  Edin* 
burgh,  who  was  in  company  with  Glenure,  at 
also  the  deponent,  to  step  on,  which  accord- 
ingly they  did;  but  coming  up  to  a  place 
where  they  were  stopt  by  tl^  tide,  they  were 
obliged  to  alight,  and  lead  their  horses  across 
.  a  rock ;  and,  upon  that  occasion,  and  by  which 
means  it  happened  that  the  deponent  dropt  a 
great  coat  lielonging  to  0onald  Kennedy, 
sheriff- officer,,  who  was  also  along  on  foot,  and 
which  he  had  got  from  him  to  carry  when  they 
passed  the  terry  of  Ballacbelish ;  and  Glenure 
and  Ballachelibh  coming  up,  and  finding  the 
great  coat  lying  on  the  road,  one  or  the  other 
of  them  cried  out.  To  whom  this  coat  belonged  ? 
which  the  jdeponent,  being  within  distance  to 
bear,  said,  it  belonged  to  IK>nald  Kenutfl||(,  and 
that  be  had  been  carrying  it,  and  had  dropt  it ; 
whereupon  he  returned  to  tietch  the  coat,  by 
which  means  Glenure,  who  bad  parted  with 
Ballacbelish  at  the  rock  that  has  been  just 
mentioned,  got  before  the  deponent,  and,  when 
about  a  mosket-shot  before  him  in  the  wood  of 
Lettermore,  he  beard  a  shot  which  he  took  to 
be  from  a  firelock,  which  he  did  not  much 
mind,  nor  know  from  what  qaarter  it  had. come ; 
bat  when  lie  came  up,  he  saw  Mungo  Campbell 
wringing  his  han^ls,  and  his  master  lying  on 
tW  ground  with  a  great  deal  of  blood  ^out 
bin,  just  breathing,  and  not  able  to  speak ;  and 
]>onald  Kennedy,  the  sheriff -ofiicer,  was  at 
that  time  standing  by  him ;  and,  as  near  as  the 
depoaent  could  guess,  this  was  about  five 
o'clock  in  the  aitonoon.  Depones,  That 
Mango  Campbell  directed  the  deponent  to  ride 
forwnil  with  all  speed  to  Kiotalline,  and  to  see 
if  John  Campbell  of  Ballieveolaa,  or  bis  sons, 
(Were  there;  and,  if  they  were,  to  acquaint' 
them  what  had  happened,  and  to  come  up  im- 
mediateiy.  Acoordingly  he  went,  but  ibund, 
ueitlier  fiallie?eolan  nor  his  sons  there:  Jbut 
being  told  by  one  of  the  tenants  of  Achiu'lar- 
Tocb,  that  probably  James  Stewart  in  Ancbam, 
who  ill  n»w  the  paonel,  might  give  him  some 
aoeodnt  of  Battiaveote  \  that  accordii^y  lie 
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went  to  James  Stewart'a  house  in  Daror  ;  «d4 
James  seeing  him  weeping,  asked  what  tli« 
matter  was  ?  The  deponent  told  him,  his  mastttsr 
was  killed;  whereupon  James  Stewart  asked 
him.  by  whom  and  how  it  was  doneP  To  wbicia 
he,  the  deponent,  answered.  That  he  di&  oot 
know  by  whom,  and  believed  it  to  be  by  a  alic^C 
from  a  gun  or  ptstoi :  that  the  deponent  tbeia 
asked  him,  what  was  the  nearest  road  to  Glen— 
duror,  where  he  expected  to  find  Ballieyeolan  P 
Which    accordingly  James  Stewart    haTiog^ 
pointed  out  to  him,  he  followed ;  and  meettn^f 
with  one  Allan  Oow,  whom  he  had  seen  ae-^ 
veral  times  before,  he  prevailed  with  him  to  go 
to  Glendnror,   and  acquaint   Ballieveolaa    of 
what  had  happened,  and  to  desire  him  to  coroe 
up  where  bis  master  was,  and  which  the  aaid. 
Allan  Dow  could  do  more  expeditiously  am 
foot,  than  the  deponent  could  do  in  that  croas-' 
way  on  horsebaek;  and  the  deponent  imme^ 
diately  returned  where  his  master  lav,  aod 
broogbt  no  person  along  with  him:  that  his 
master  was  then  dead,  and  that  the  people  o^ 
Bsllacheliah  were  at  this  time  oome  up,  and 
were  standing  about  him.    Depones,  tkat  be 
was  then  sent  off  a  second  time  with  a  horstt 
by  the  road  Ballieveolan  was  expected  tocome, 
in  order  to  liasten  him ;  aod  having  iiccord*> 
ingljfi  met  Balliereolan,  be,  at  BalTieveobo's 
desire,  went  and  acquainted  captain  Campbellp 
younger,  of  Barcakline,  of  what  had  happened. 
Depones,  That  when  his  roaster  and  he  oame, 
as  has  been  said,  from  Fort- William,  on  the 
14th  of  May  last,  they  met  the  foresaid  John 
Maccoll  going  to  Fort-William  at  the  foot  ef 
the  thr^mile  water,  which  is  about  three 
miles  from  Fort* William;  and  that  the  said 
Maccoll  came  to  the  ibrry  of  Ballacbelish  mucfti 
about  the  same  time  with  the  deponent,  but  be* 
fore  Glenure,  who  had  stayed  some  time  talk^ 
ing  with  the  tenants  of  BallacheUsh ;  and  fur- 
ther adds,  that  bis  master  had  stayed  at  Coory* 
chorrachan,  which  is  about  five  miles  from 
Fort- William,  about  an  hour  and  a  half,  or 
two  hours.    Depones,  That  when  MaccoU  de» 
sired  the  ferry  man  to  carry  him  over,  thelerry* 
man  begged  to  be  excused  till  Glenure's  horses 
should  go  over;  and  that  he  was  then  em*    . 
ployed  in  gathering  wreck :  but  Maccoll  wouM 
not  delay  ;  and  accordingly  was  ferr3Fed  over, 
as  he  thinks,  about  half  an  hour  belbre  Glewins, 
whose  horses  were  first  terryedover,  and  alsn§f 
with  them  the  sberiff-ofiicer,  and  afterwarda 
Glenure  and  Muogo  Campbell.    And  de{NNieSy 
I'hat  neitlier  Glenure,  nor  any  in  his  compaay, 
had  arms  of  any  sort  along  with  them.    And 
a  coat,  waislGoat,  and  bloody  ^birt,  referred  te 
in  the  list  of  evidence,  being  shewn  to  the  de- 
ponent,  depones,  that   they  .were  the  very 
clothes  and  shirt  Glenure  had  on  when  be  waa 
killed  as   sforesaid.     Aod   further  depones^ 
That,  when  he  saw  the  pannel  at  his  boost  in 
Aucham  as  aforosaid,  tne  pannel  iMrm^  hia 
hands,  expressed  great  concern  at  what  had 
happened^ as  what  might  bring  Innocent  pea* 
pie  to  trouble ;  and  prayed  that  inaoeent  p^>pie 
night  wH  be  brooghl  to  tnmUe.    And  beuy 


tlil  iMtf  Iw  irlnoh  lie  Mi  bb  oMfCer  ouie 

fm/^Wmm  to  BttnadwUib,  there  ■  «i- 

tmA  hm  wbieh  peofle  tvevel,  holh  by 

'[Mtf  oa  l^ol,  wUoh  ie  eemfiiited  to  lie 

Ifce  ifcwlwt  br  a  nUe,  uni  by  which  he  sap- 

mm  Ihffiinlf  came.    Cuu$a  itimtia  patet. 

iatflbisia  «rvth,aa  besbali  answer  lo  Gad. 

(Signed) 
Ja.  FaaauaoN,  Joon  Hackenzie. 

DmuMKemnedy,  sbenff-c^ffioer  in  Inverarj, 

9gfA  4d  yaan,  witness  cited,  sworn, 

and  ezamined  ui  ivprs,  depones,  That, 

Ktbe  lith  dav  of  Hav  last,  he  was  em- 
d  by  Janaes  Casnpbeir,  writer  in  larerary, 
ts  CMry  a  paoqnet  to  Ok nure,  then  at  Fort- 
WiHiaai ;  and  when  be  delivered  the  paeqoet 
Is  bin,  told  faioiy  that  it  contained  a  warrant 
^  cieclini^  certain  possessors  of  the  lands  of 
iiMid:  that,  opon  the  13th  day  of  May,  he 
aMaa  to  Bfarybor^gh  or  Fort- William,  where 
be  feud  tbe  deceased  Glenore,  and  deliiered 
fkm  paoapMt  to  him,  who  told  him,  as  James 
Cbaspbdl  had  before  done,  what  the  pacqaet 
esamaad  ;  and  that  be,  the  deponent,  was  to 
ka  aaaploycd  is  executing  the  ejection :  that, 
m  the  14lh  dav  of  May,  Glennre,  as  also  the 
at,  kfl  Fort-Wilham,  and,  at  Glennre's 
the  deponent  went  before,  being  on  foot, 
waited  at  the  ferry  of  BalUcbelbh  till 
art  oune  op  to  him :  that  Glennre  crossed 
Ibe  fery  from  the  north  to  the  sooth  of  Appin 
■da,  aaa  alonff  with  bio  a  yoon^  gentleman, 
Baage  Campbell,  aaid  to  be  a  writer  in  £din- 
UigC,  aad  bis  own  servant  John  Mackensie : 
Ihea  Mackaasie  and  the  horses  went  first  over } 
Ibal  tba  boat  again  retariMd,  and  hronght  or^r 
Mango  Campbell,  and  the  deponent: 
lepoaeat  beiog  on  foot,  as  has  been 
eat  on  the  high  road  leading  .to  Kintal- 
iMce  be  andentood  CHennre  intended  to 
asarter  tlia%  nu{b| :  but  was  past,  on  the  road 
^Oleaairo*  Haagvi  Campbell,  and  Glennre's 
ssrvaat,  wIkmb  the  deponent  c^idd  nof  keep  op 
wiib;  hot  as  Glenare  hsppebed  to  fiiid,onon 
Alasaader  Stewart  elder  of  BaUsoiie* 
feot,  he  ligbted  from  his  horse,  and 
a  IMa  ^  the  #ay  with  BallacbeKsh, 
tJhe  dapoaeat  get  the  start  of  Gfenuia^^ 
Iba  two  rldefs  that  were  in  company  with 
%  and  the  deponent  walking  on  throngh 
te  waad  af  Lettermore,  and  after  he  was 
ibeat  half  a  aaila  or  so  witbia  th6  wood,  he 
baard  a  ebat,  aad  at  the  same  time  heard  the 
ifeiessid  Manga  Campbell  make  a  great  noise 
m  sf  ana  weepiag,the  deponent  being  at  that 
liaebat  aboat  two-penny  stone-east  before  tha 
add  MtMga,  who  was  riding  foreoHMt,  as  be 
dlttaards  loM  the  deponent.    The  depaaeot 
toMtfUeto  apao  hearing  the  noise  retnroed^ 
ftrka  bad  gooa  a  little  wifbeut  miading  the 
All,1ilaaaeba  beard  the  noise,  and  when  be 
ciBKlaili  ta^  lf«Bgo  Caanbell,  Btnngo  said 
ts  bia^  1W  Vilfadn  has  killed  my  dear  nnde, 
tMte  Aat  ht  had  only  seen  one  man^  knd 
iCTli^  the  ■   - 
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hfottm  la  caalhsian,  aad  dreadug  ftw  the  same  ' 
fate  nintself.  Depones,  That  he  saw  GleouM 
lying  upon  the  ground,  with  great  plenty  of 
bhMd  abont  him,  and,  as  the  brsastof  his  waist- 
coat  had  been  ppened  before  the  deponent 
came  no,  be  saw  a  hole  in  bis  shirt,  tbrongbi 
which  ne  supposed  a  buftet  had  come;  anil 
that  tba  dc^aent  stayed  at  the  place  till 
Qlenors  expired.  Depones,  that  John  Ma^^ 
keosie,  Olenore's  serTsnt,  was  dispatched  by 
Mungo  Campbell  to  the  house  of  Kintalline, 
where  Glennre  was  to  lodge  that  night,  and 
Ballieveolan  along  with  him,  with  orders  to 
bring  Ballieveolan,  and  soma  other  gentiemeli 
that  were  expected  to  be  there ;  Munge  Camp- 
bell also  desired  tbe  deponent  to  go  for  other 
people)  which  the  deponent  at  first  declined^ 
giving  this  reason  for  it,  that  he  would  stay 
and  ran  the  same  risk  with  fifHhgoCampbelr; 
but  at  last  was  pretailed  upon  to  go  by  Mmigo 
Campbell,  whom  he  left  atene  with  tbe  oorpMft, 
and  tae  deponent  hronght  Alexander  Stewart 
eMer  of  Bailachefisb,  and  several  ether  peopHa 
ef  tbe  town  of  Ballacbelish.  Depones,  that 
while  Glenore  and  bb  company  were  at  tba 
forry  of  Ballacbeliib,  as  aforesaid,  be  aaw  a 
anui,  who  seemed  to  be  in  a  hurry  to  get  ov€r 
-the  ferry,  who  proved  to  be  John  Maceoll, 
-serfant  to  the  panoel ;  to  whom  Glenure  said, 
in  the  deponent's  hearinat  8ir>  you  travel  bettdr 
than  I  do.  To  which  be  answered,  1  am  in  a 
baste,  and  so  went  over  the  ferry  about  an  boinr 
before  Glenore  passed  it,  who  had  ^me  bosl^ 
ness  to  do  with  tenants  there.  Depones,  that, 
when  the  people  were  gathered  about  the 
corpse,  asaformid,  the  said  John  Maccoil  waa 
among  them.  Aad  Moogo  Campbell  then  told 
thadeponent^  that  When  Glenure  and  he  vvere 
come  three  miles  fivm  Fort  William,  tb^ 
met  tbe  said  John  Bfaccoll  goi^g  to  Fort  Wit 
Ham,  and  that  he  waa  bach  at  the  ferry  of  Bal- 
lacbelish, thooffh  on  fo6t,  as  soon  as  thev.  D«- 
pones,  that  Glenure  was  shot  about  half  all 
nour  after  fi¥ie  lo  tbe  evening,  and  died,  as  b^ 
thinks,  about  six,  ^Mnngo  Campbell  bavlnjj^ 
then  loaked  at  bis  Watob.  Depones,  that  tbm  ' 
John  Maccoil  was  none  of  tbe  people  that  thin 
deponent  had  called  Uponx'^that  the  corpsb  ' 
was  caitied  that  night  to  Kinttlline  by  water, 
the  place  where  they  lay  being-  bat  a  sfaoit 
distance  down  through  a  rugged  part  6f  tba 
road  towards  the  Loch.  And  being  Ibterfogato 
for  the  pannel,  depones,  that  there  are  two 
roads  leading  from  Fort  William  to  th«  ferr^ 
of  Baliachelish,  one  of  them  being  a  borac^ 
road,  by  which  Glenore  catoey'-tbe  other  a  foot- 
road,  which  is  the  shorty  of  tba  Mro  b^  ibbtit 
a  mile.  Coasa  $eieniut  patti.  And  -tbis  is  tbb 
troth,  as  be  shall  answer  to  God;  And  bdngr 
farther  interrogate  for  the  pursuers,  depone^ 
that  neither  Gramire,  nor  ai^  ia  his  company*, 
bad  arms  along  With  iheni  of  any  kind.  •  And 
being  also  fhrther  interrogate  for  the  panned* 
denones,  that  John  Maecdl'  was  at  the  ferf|r 
bemre  Glennre  came  up.  And  this  Is  trutlr, 
aa  be  shall  answer  to.Ood.  (SimMy 
Ja.  Fataosoik        ^  9aiULa  lUiiHtori  *  - 
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John  Ray  JUvingUanCf  aKat  JiAcantere,  ill 
Ballacbelisb,  married,   ag«d  40,  who  beiog^ 
sworn  by  Archibald  Campbell,  sheriff-subatir 
'  lute  of  At^yllsbire,  aworn  interpreter,  pursued 
.«f  malice  and  partial ' counsel,  deponea,  That, 
upon  Thursday  the  14th  day  of  Ittay  last,  he 
saw  Allan]  Breck  Stewart  in  BaUachelish,  in 
tthe  forenoon,  dressed  in  a  dunnish  bii(  coat  i 
JiHt-biMl  no  oonTersation  with  him :    that,  upon 
4he  evening  of  the  said  day,  he  saw  John 
JBeg  Macc^l,  servant  to  the  pannel,  travelling 
.at  .a  good  rate  firom  the  ferry  of  Ballachdish, 
'towards  his  roaster's  house.     The  deponent 
joined  him  upon  the  high  road,  and  asked  him 
.where  he  had  been?  To  which  John  MaocoU 
^replied,  That  he  bad  been  at  Marybuigh  for 
.Charles  Stewart,  notanr  |>ublic,bat  did  not  find 
him  at  home :  that,  daring  this  conversation, 
:lhe  deponent  tMvelled  the  road  along  with  the 
isaid  John  MaocoU,  and  only  stopped  for  a 
yery  short  time ;  and  that  the  said  John  Blac- 
coll  told  the  deponent,  that  Olenure  that  night 
«ras  to  be  at  Kmtalline.    Depones,  that,  about 
«n  hour  and  a  half,  or  two  hours  thereafter,  the 
iSeponent  went  to  the  wood  of  Ballachelisb, 
adjoining  to  Lettermore,  to  cut  some  sticks  (^ 
-irantetl:  that,  while  he  was  in  the  wood,  he 
.saw  Donald  Kennedy,  sheriff-officer  at  Inve- 
vary,  passing  alons  the  high  road  below  him, 
and  a  little  after  bim  Mungo  Campbell,  and 
John  Mackenzie,  Glenore's  servant,  and  a  little 
sfter  them  Glenure  on  horseba^ck,  and  Alexander 
Steward  elder  of  Ballachelisb  along  with  him ; 
and,  as  the  deponent  observed  Glenure  and 
Ballachelisb,  they  found  a  big  coat  upon  the 
liigh  road,  and  called  to  the  said  John  Mac- 
Jcenzie  the  servant,  and  the  servant  came  back 
for  the  big  coat,  and  Gi^ufe  and  Ballache- 
lisb parted :  that  the  deponent  came  down  to 
the  road,  and  entered  into  conversation  with 
the  said  John  Mackenzie,  and,  after  a  few 
questions,  the  said .  John  Mackenzie  went  on 
after  his  master;  and  immediately  thereafter 
4be  deponent  beard  a  noise,  which  be  ima- 
•l^ned  to  be  a  shot,  but  was  not  sure.     De- 
jMNies,   that,  some  time  thereafter^  be  went 
«long  with  Ballachelisb  to  the  wood  of  Letter- 
.more,  where  be  found  Glemire  dead,  and  vras 
one  of  the  people  that  assisted  to  carry  the 
4sorose  to  Kintalline.     Caum  sdentis  patet. 
Aa4  this  is  the  truth  as  he  shall  answer  to  God.* 
And  depones  he  cannot  write. 

(Signed) 
'  .p.  Grant.  Arch.  Campbbll. 

il2K«fmi2c;r  Caffi;>6e//,  surgeon  in  Lorn,  aged 
SO  years,  unmarried,  sworn,  purged  and  ex- 
amined ttl  fttfini,  depones,  That  Im  was  called 
to  the  bouse  of  Glenure,  upon  the  15th  day  d 
Hay  last,  to  inspect  the  body  of  the  then  de- 
ceased Colin  Campbell  of  Glenure,  who,  the 
Sdeponent  was  informed,  had  been  shot  the  day 
before ;  and,  having  aocordinffly  inspected  the 
•body,  he  fbuDd»  that  he  had  been  ahot  by  two 
bullets  entering  at  his  bac|c,  one  on  each  side 
af  the  back- bone ;  one  of  which  had  come 
^mUbout  balf  «i  ipph  bdow  tha  jiavel,  i^d 


the  other  about  two  inches  ftmn  it,  towards  tin 
right  side.  And  depones,  that  thev  wen 
mortal  woundsi  of  which  the  deponent  believe 
Glenure  died.  Cau%a  scientuB  paiei.  Am 
this  is  truth  as  he  shall  answer  to  God. 

(Signed) 
Ja.  Ferguson.  Alex.  Camfbbix. 

AnguM  Macdonaldf  walk-miller*  in  Anchotf 
ragan,  married,  aged  63,  witness  cited,  sworn 
purged  and  examined  ut  tupra^  depones,  That 
m  April  hist,  Allan  Breck  Stewart,  and  Joht 
Stewart  in  Auchnacoan,  came  into  the  depO; 
nent's  house,  and  sat  down ;  *and,  at  the  sami 
time,  Duncan  Campbell  (the  succeeding  writ* 
ness)  came  in,  and  sat  down  also ;  and  wbicf 
Allan  asked  John  Stewart,  who  that  was! 
And  John  answered,  That  he  was  an  honesi 
man  in  the  ndgbbonrhood,  Duncan  CampMI^ 
naming  him ;  to  which  Allan  answer^,  TImM 
he  did  not  like  any  of  the  sort  or  name :  Ibi 
that  Glenure  had  vrrote  to  colonel  Crawford , 
that  he  had  come  from  France,  and  to  take 
him  up  as  a  deserter ;  but  that  he  was  not  in 
his  reverence ;  for  he  had  general  Churcbillli 
pass ;  that  John  Stewart  said,  that  he  did  nol 
so  much  blame  Glenure  for  turning  out  the 
possessors  of  Ardshiel ;  for  that  he  was  hut  do- 
mg  the  king's  service ;  and  that,  if  be  bad  nol 
the  fhctory,  another  would,  who  would  ^o  the 
same  thing ;  ^to  which  Allan  answered,-  Thai 
be  rather  the  meikle  devil  had  it  than  Glenure. 
And  being  interrogate  for  the  pannel,  depones, 
that  Allan  was  then  dressed  in  a  blue  side 
coat,  a  red  vest,  and  feathered  hat.  Depones, 
that  the  deponent  saw  him  again  about  the  8th 
of  May  in  the  same  dress :  that,  at  that  time, 
the  deponent,  and  the  foresaid  Duncan  Camp- 
bell and  Malcolm  Maccoll,  were  traveiling  to- 
gether, and  met  Allan  on  the  Toad :  that  Allaa 
gave  Duncan  the  common  salutation :  and  said, 
Uiat  the  last  time  he  had  been  in  Duncan'ii 
house,  he  was  bad  company,  though  it  was 
not  he  that  was  so  much,  the  bad  company,  as 
the  drink.  Causm  icieniisB  patet.  And  this  ii 
the  truth  aa  be  shall  answer  to  God. 

(Signed) 

P.  Grakt.  ANaqs  Macdonau>. 

Duncan  Cosipk//,  change-keeper)-  at  Anas^ 
aged  thirty-five  years,  muried,  witness  cited, 
sworn,  purged  and  examined  ut  siqfra,  do« 
pones,  ThaCin  the  month  of  April  last,  the  de« 
ponent  met  with  Allan  Breck  Stewwt,  with 
whom  he  was  not  before  acquainted,  and  Joba 
Stewart  in  Auchnacoan,  at  the  house  of  the 
walk  -miller  of  Auchosragan,  and  went  on  witb 
them  to  the  house:  that  Allan  Breck  Stewarl 
saidy  that  be  bated  all  the  name  of  Campbell ; 
and  the  deponent  said,  he  bad  no  reason  foe 
doing  sa;   nut  Allan  said,  be  bad  Tery  good 

*  1  do  not  find  in  Jamieson  this  word  ov 
*  walker'  (fuller)  with  which  professor  Lssli^ 
supgasta  that  it  is  synonymous,  (^iiait  fullinfii 
miller). 
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ClUMnr  teak  wiMft  the  bi4  liid»  Mid 
iitf tiM  teck  cf  iIm  WMTbottM)  whidi 

did ;  and  has  not  wttn 
that  Alflnadcr  Bane 
kgr  the  dapounil  about  the 
DefMmei,  that  some  tine 
'  the  ihare  period,  SohNDon 
Bt  to  the  Mooei,  lold  the 
^^mai,  that  tba  said  Mrs.  Stewart,  apoasa 
Hiepoad,  deaired  her  to  coocral  arhat  aba 
b»  aheat  the  above  dolhea,  io  eaae  she 
MUkeariEedaraxaiaiaedaboattheia.  Aad, 
karialensgiie  lar  the  paoael,  depones,  that 
IhiBiMk  8leiraitdid  not  lie  in  thepaaod'a 
ka  apsa  Monday  aight,  the  11th  day  af 
ly  h«,  Wa  by  in  tbebara,*  as  the  depoaeot 
ihh.  CMsasnen<»ir|Mf«r.  Aadthiabthe 
M,  ••  She  shall  aaawer  ta  God  ;  aad  de- 
laadK  eanaot  wriae^ 

ilea.  Caiobeix,    Ja.  FnaiwoK. 

MMdCamenm^  worn  to  Allan  Dow  Ca- 
■ns,  ssase  tioia  chaofe-keeper  In  Mary* 
«|k,  iged  SSyeara,  naaiarried,  swora,  parged 
^  tissaacd  ut  mpra^  by  Mr.  ArcbibaM 
CaiifMI,  sheriff-aabatitute  of  Argyllshire, 
V>^  beiaginlerrofatefor  tbepaonel,  That, 


Seah 


ita  day  ot 
^asoaooicl 


'ibeaoe  after  nud-day :  that,  someliula 
after  be  caoie  there,  lie  a^w  Alkm  Brock 
wtattbcia:  that  the  pannal  was  not  at  home 
2^  <br  dspooeat  came  irst  there,  bnt  came 
watbftre  aighMafl:  that  the  deponent, 
P^  Allan  Bracky  and  the  family,  aat  in  one 
**!<■<  sapped  taii^her :  that  he  did  not 
*Bve  Uha  Brack  and  the  paonel  speak  io 
patMjbstnight:  tfaat  the  deponent  and  Allan 
*yt  die  panael'a  saa,  lay  m  one  bed,  Allan 
^^  md  Cbarlea  Stewart^  son  to  the  paonel, 
*«Mbir  bod,  la  ikeoaaie  bam  :  that,  to  the 
«*«f  bk  lamoiabrance,  they  all  went  to  bed 
oaatina^and  t|*ot  op  together  next 
that  the  deponent  did  not  ubsent 
ika  hause  neirt  noraiag,  when 
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**'Thk  was  aartriag'  aaoammea  aaion|f  the 
hi  Aa  Highbada  of  BeoMnad.    In 


^tit>|iiiiUs  laaasiy,  oaoh  troops  of  fisitors 
^^Mffttdaed  aa  awald  dwaagfe  the  CMMinoroy 
*^ Wt  polaimi  people.  When  ihey  go  to 
iJMbty  aianaret  taooniaiodad  far  want  of 
gfj  M  dbaecs  and  Maalma  apread  on 
^^  w  a  aaiB,  mrm  aapplementary  beds  ror 

^.'.^tMiii  a«  ikb  baiaa  eattwC  con- 


hi  gat  dp.    Csaai  aoknlas  Mf€l.    Aad 
k  tra*  if  ha  ahall  aaawer  Io  God. 


Jolm  Mrwck  MmcauMtk^  chaB|[o  kaopar  at 
Kintalline,  aged  aboat  40,  aiarried,  witaesa 
ailed,  sworn  aad  parged  bv  the  <braaamc4 
awora  adorpretrr,  a^  sa/a^o,  depoaas,  That,  m 
the  begioaiag  of  saminer  last,  before  Whitaua^ 
day,  Dancaa  Caaiphell,  sheriff-oabstitate  oC 
Killin.lold  the  deponent,  thatif  heoonld,  with 
trath  and  honesty,  make  any  discujery,  tend- 
iag  to  disaover  the  morderers  of  Gleoare,  it  waa 
probable  he  wouU  not  be  tamed  oat  of  his  poo« 
aeasioa.  Depones,  that,  npon  the  14tb  day  ot 
May  last,  John  Beg  Macaoll,  aorr sot  to  the 
panael,  came  lo  the  depooenc^s  hoase  about 
aof  en  o'clock  in  the  moraing,  and  lold,  that  thf 

Bnnel  had  desired  the  depooent  and  John  Morf 
acooll,  aaotber  servant  of  the  pannera,  to^ 
ferry  tbe  aaid  John  BegMaccoll  from  hiahoasa 
to  Loehaberi  that  being  the  sbortest  road  from 
Aaeharn  to  Fort-William :  that  tbe  deponent 
at  the  firat  declhied  it  \  but  upon  John  Beg'a 
telling,  that  it  waa  the  pannera  desiia  that  ha 
shonkl  be  lerryed  there,  they  carried  him  over 
accordingly.  Depones,  thai,  in  tbe  aHernooa 
of  the  same  day|  More  son  set,  tbe  said  Joha 
Beg  Macooll  came  back  to.  the^  depooeotli 
hoase,  anil  called  for  half  a  moiebkln*  of  afiia* 
ritae,  but  did  not  sit  down :  that  daring  tha 
drinking  of  tbe  dram,  the  deponent  aakad  tha 
said  John  Bag  Maccotl  if  be  bad  been  at  ForU 
William  ?  and  if  he  had  ^ot  Cbarlea  Slawarl^ 
notary  ?  (which  he  told  in  tbe  moroiiMf  waa 
his  erpaml  to  Port^William)  Johu  Beg  MaoeoU 
answered,  tliat  he  had  been  at  Maryburgh,  hal 
Charles  Stewart  was  not  at  borne.  Depone^ 
that,  npon  Tuesday  the  iSib'  of  May  iaatr 
Glenure  sent  notice  to  the  deponent,  that  4a 
and  some  other  company  was  to  be  at  his  hooaa 
upon  Tharaday  tbeo  next,  and  desired  that  he 
might  be  prepared  tor  entertaining  them ;  and 
that  he  aoeerdiiigly  made  prorialoH  Av  ibem. 
Deponea,  that  he  Idd  that  €Heoai«  waa  to  %a 
at  hia  bouse  that  night ;  aad  that  the  whola 
neighbourhood  knew  of  it ;  and,  upon  the  pan- 
nel's  interrogatory,  depones,  that  Glenure 
frequently  went  to  Lecnaber^  by  Mamuckia, 
being  a  shorter  road  to  the  ferry  «f  BalbcheltSh 
than  the  strath  of  Anpin ;  and  be  once  coming 
from  Lochaber,  landed  at  Kintalline ;  and  thtt 
a  person  passing  from  Glenerearan  to  the  ftrry 
of  BallacheKifh  by  Mamuckie,  does  not  go 
through  tbe  wood  of  LeCtermore,  nor  by  Kin* 
tallioe.  Depones,  that  he  was  warned  to  ra* 
move  from  bta  poosesaion,  being  a  ^mrt  of  Ard* 
sbiel  estate,  at  Wbitsunday  last,  and  employed 
no  |iersoa  to  keep  him  In  possession.  Deponea. 
that,  aome  time  after  he  had  got  his  citation  of 
warning,  the  pannel  passed  by  bis  house  on 
horsebu^k,  and  asked  If  he  bed  his  copy  of  oita* 
tion  in  ihe  removing  ?  The  deponent  answered 

*  *  A  -BNuare  «qM  to  ao  Bi^lltrfi  fiiHL* 
Jamicaon, 
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he.htd;  the  paonel  called  fore  eight  of  it; 
and,  upon  the  deponeot'e  prodacing  it,  the 
paonel  said  he  woaid  keep  it.  And  being  in- 
terrogate if  the  pannel  informed  him  that  he 
was  going  to  Edinburgh,  and  was  to  produce 
his  copy  of  citation  there  ?  depones,  Not ;  but 
only  that  he  was  gotn^  southward.  Causa 
tdentuB  patet.  And  this  is  the  truth,  as  he 
shall  answer  to  God ;  and  declares  he  cannot 
write.  (Signed) 

P.  Grant.  Archibald  Campbeex. 

Alexander  Stewart  of  BaUachelish  elder, 
tiged  68  years,  widower,  sirorn,  purged  and 
examined  ut  supra^  depones.  That  Allan  Breck 
Stewart  calM  at  the  deponent's  house  upon 
the  13th  of  May  last,  ana  that  James  Stewart 
younger  of  Fasnacloich  was  then  at  the  depo- 
nent's  house :  that  upon  the  13th,  about  8e?en 
or  dght  in  the  aflemoon,  he  came  again  to  the 
deponent'^  bouse,  and  lodged  with  him  ail 
night,  stayed  the  next  day;  l^ing  Thursday  the 
)4th,  till  eleven  or  tweUe,  when  he  went  out 
with  a  fishing  rod  in  his  hand,  and  was  fishing 
in  the  burn  near  the  deponent's  bou8e,but  be  did 
not  see  him  take  any :  that  he  did  not  take 
leave  of  the  deponent ;  and  did  not  return  ;  and 
he  knows  nothmg  of  him  since:  that  the  said 
Allan  Breck  Stewart  was  dr^ed  in  a  great 
coat;  and  under  it  a  short  black  coat  with  white 
buttons:  that,  when  the  said  Allan  Breck 
Stewart  was  fishing,  be  saw  a  mat  coat  lying 
upon  the  bank,  which  he  took  to  be  Allan 
IBfreck  Stewart's:  that,  that  evening. on  the 
14tb,  be  was  in  company  with  Glenure,  and 
left  him  very  near  the  wood  of  Lettermore : 
that  the  morning  after  the  murder  was  com- 
mitted, the  deponent  really  thought,  that  Allan 
Breck  Stewart  might  be  the  actor  in  this  mur* 
4er,  because  be  did  not  return  to  this  deponent 
sigain.-f  Cama  scientut  patet.  And  this  is 
fmtby  as  he  shall  answer  to  God. 
Arotxx.  (Signed) 

Alex.  Stewart. 

Donald  Rankinet  herd  to  BaUachelish,  an« 
Marriedf  aged  about  eighleen,  witncM  cited, 

«wom,  purged  and  examined  ut  sttpm,  by  the 

■ — —■  ■ 

+  <*  This  expression  appears  to  me  equivocal 
nnd  suspicious.  It  most  here  be  observed,  that 
the  common  method  of  taking  down  written 
evidence  in  this  country,  is  not  to  express  the 
actual  words  of  the  witness,  but  for  the  judge, 
or  commissioDer,  to  clothe  the  witness's  ideas  in 
the  most  snitable  lan^^uage  that  occur*  to  him. 
Thus  the  witness's  idea,  when  committed  to 
paper  by  the  Judge,  iseometimea  very  difierant 
nrom  that  which  he  delivered.^The  judge  who 
dictated  to  the  clerk  of  court  Mr.  Steward  of 
Ballachelish's  evidence  was  tlie  duke  of  Argyle 
himself.  I  apprehend  the  deponent  moaned 
only,  that  he  really  thought  Allan  Breck 
might  be  guilty  of  this  murder;  yet  his  evi- 
dence is  so  wordlMi  as  to  imply,  that  tlie  actual 
perpetrator  was  not  without  conspiraiorSi  who 
were  joined  with  him  in  ooiktri?iog  this 
nnrder.'*   Arnot* 


said  Alrchibald  Campbell,  sworn  interpreter, 
depones^  that  on  the  14th  day  of  May  last.  In 
saw  Allan  Breck  Stewart  at  the  house  of  BaUa- 
chelish, hia  master :  and  that  the  said  AIImi 
Breck  was  dressed  in  a  great  dun  coat,  undei 
which  he  had  on  a  black  short  coat,  with  eilvei 
or  white  buttons  on  it:  tliat  before  ^d'-dayr  Im 
went  up  with  a  fi»hing-rod  to  the  water-aide| 
where  be  saw  him  fishing  iQi.the  water :  thai 
he  baa  not  seen  him  since.  Causa  scientut 
patet.  And  this  is  truth,  as  he  shall  answer  tc 
God ;  and  declares  he  cannot  write. 

(Signed) 
P.  Grant.  Arch  .  Campbeix« 

Archibald  MacinneSf  ferryman  at  BaUache- 
lish, witness  cited,  aged  65  years,  married, 
sworn,  purged  and  examined  ut  supra^  de- 
pones, That  he  met  Allan  Breck  Stewart  near 
the  ferry  of  Ballachelish,  upon  the  evening  of 
Wednesday  the  13th  of  May  last,  as  the  said 
Allan  returned  from  Glenco.    Depones*  that, 
after  mid-day,  upon  Thursday  the  14lh  day  off 
May  last,  as  the  deponent  was  sitting  near  the 
ferry  of  Ballachelish,  with  the  son  of  John. 
Campbell  in  Stronmellachan  in  Glenorchie» 
Allan  Breck  came  behind  them,  and  boasted* 
and,  upon  the  deponent's  looking  about,  de- 
sired him  to  come  to  him ;  which  the  depo- 
nent did ;  and  the  said  Allan  enouired  of  hira^ 
if  Glenure  had  crossed  the  ferry  from  Locbaber 
to  Appm  r    The  deponent  told  him,  he  was 
sure  lie  did  not :   that  upon  this,  AUsn  Breck 
went  away  towards  the  high  road ;   had  on  a 
dun-coloured  big  coat,  and  had  no  fishing- 
rod  ;  and  the  deponent  has  not  seen  him  since. 
Depones,  that  he  is  ferryer  upon  the  Appiia 
aide,  where  this  conversation  happened.  Causa^ 
scientia  patet.    And  this  is  the  truth,  ss  be 
shall  answer  to  God ;   and  declares  he  cannot 
write.    And  further  drones,  that  he  beard  no- 
body suspected  for  the  murder  of  Glenure,  but 
the  said  Allan  Breck.    Depones,  that  Glenure 
waa  expected  fjack  upon  the  Wedoesday ;  and 
the  deponent  was  sure  he  must  be  back  the 
Thursday,  aa  it  was  currently  reported  in  tbe 
country,  be  was  to  have  a  meeting  with  some 
raitlemen  at  Kintalliue,  Thursday  night.  And 
this  is  also  truth,  as  he  shall  answer  to  God. 

(Signed) 
P.  Grazit.  Arch.  Campbell. 

Donald  Stewart  in  Ballachelish,  aged  about 
30,  married,  solemnly  sworn  by  Arcbibahl 
Campbell,  writer  in  Inverary,  sworn  interpreter^ 
who,  being  purged  of  iqdice  and  partial  coun- 
sel, examined  and  interrogate,  depones.  That 
upon  the  15th  day  of  May  last,  ne  met  the 
pannel  in  Duror,  upon  the  marches  of  Aoohin- 
darroch»  opposite  to  the  pannel's  house.  Upoa  - 
the  deponent's  regretting  that  such  an  accident 
as  Glenure'a  murder  should  happen  in  the 
country,  the  pannel  joined  with  him,  and  said, 
that  he  was  informed  that  one  serjeeot  More, 
alias  John  Cameron,  had  been  tbreatenin|p 

*  •  Coughed/ eeeJanuesoB't  Diet  vocT^ 
hott^tehoiit 
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Jiff  Murder^ 

in  France,  bat  did  not  infinmi 

tfae  4ipii  who  told  him  ao.    Depones,  that, 

Ift  UitoMge,  aeijeftDt  More  has  not  been 

kifiteetcn  jcars  past    Depooea,  that, 

i|Sirefaiinf  of  Thursday  the  14tb  of  May 

htJhttBight*&Il,  Katharine  Macinisfathen 

iMhAdmh,  now  in  Larich,  came  to  the 

ipwi<,iiiJ  toM  him  that  one  without  wanted 

i^pd[  with  him :  that  thia  meaaage  came  to 

ftiiiBalhchelish's  own  houae:   that^wben 

k  waft  out,  the  said  Katharine  Macinish  in- 

tecribniytfaatit  was  Aitoo  Brack  that  wanted 

ha;  and  that  he    waa  a  little  above  the 

has  ia  the  brae  :  that  the  deponent  went  op 

iebae,  and  met  Allan  Brecfc,  who  was  then 

^■■i  ia  a  great  ooat,  and  a  dark  short  coat 

■ier  it  widi  white  metal  buttons ;  the  depo- 

■atsU  him  of  the  morder,  and  said  it  couM 

Mfebatthathe,  Allan  Breck,  was  aboat  it; 

hattch  Allan  Brecfc  answered,  that  he  heard 

tf  the  amrder,  bnC  had  no  hand  in  it ;  to  which 

Ae  deponent  replied,  he  did  not  beliere  him. 

Ibsaes,  thai  tlie  said  Allan  Brack  Stewart 

ii>  the  deponent,  he  wm  gwng  immediately  to 

'  a  kiagdon,  waa  verr  scarce  of  money, 

gain^  then  for  Koausnacoan ;  and  de- 

\  deponent  to  acquaint  the  pannel,  that 

gone  to  Koalianaooan ;   and  desired 

'  e,  to  aeiid  him  money  there;  and 

it  then  promised  to  acquaint  Jamea 

Ibe  above  message.    Depones,  that 

Allan  Breck  aaid,  he  belieTed  he  would 

of  die  nrarder,  and  opoff  that  ac-« 

aa  he  was  a  deserter  formerly  from 

y,  it  was  necessarr  for  him  to  leare 

l>epon^  that,  before  he  had 

eenvemtioo  with  Allan  Breck  he  as- 

in  carrying^  the  oorpse  of  Glennre  to  the 

Depones,  that,  after  the  oonrersatioD 

dbe  pnnad  abont  sencaat  Mor&  he  de- 

d  the  nhovo  message  from  Allan  Breck  to 

;  and  that  the  pannel  did  not  my 

e  was  to  send  the  money  or  not: 

te  this    coorermtioB  happened  about  ten 

Msckia  the  forenoon  of  Friday  the  15th  of 

M^lsst;  and  that  there  wm  nobody  present 

fhpsaia,  that,  npon  Sunday  the  17th  of  May 

kst,  he  met  Alexander  Bane  filewart,  paclonan 

h  iffis,  near  the  hooamof  Larieh  In  Gleneo, 

aba  loid  the  deponent,  that  he  had  been  at 

Ma  Bnck  Maocoll,  booman  to  Appin  in  K(h 

^nnessa,  with  either  three  or  fire  guineas, 

lbs  deponent  is  not  positife  which,  that  he  had 

Cat  Ancham,  to  be  left  with  the  said  John 
ek  fer  the  said  Allan  Breck'a  use,  if  he 
•Wlhem;  and  told  the  deponent,  that  he  left 
it  amney  with  the  said  John  Breck  Maccoll, 
btdM  Botseethe  said  Allan  Breck.  And,  upon 
tt  jaleiiugntoiy  pot  for  the  pannel,  deponea, 
^  upon  thooeponent'i  delireringthe  abore 

aiefrom  Allan  Breck  to  the  pannel,  the 
mked  why  Allan  Breck  himself  did  not 
Br  money,  if  h&  wanted  it?  To  which 
fedmmcot,  to  the  best  of  bis  remembrance, 
Wj/U,  That  AJkn  toM  him  be  would  be  sus- 
pflhifor  the  murder, ^aod  was  a  deserter;  to 

shihthi  ppttRi  aiifver^^  wtbo  hoped  in 
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God  AHcQ  Breck  was  not  guilty  of  |he  murder. 
Depones,  that,  during  the  abore  couTermtion 
witii  the  pannel,  Alexander  Stewart,  Duncan 
Maccombich,  and  sereral  other  possessors  of 
Aucbindanroch,  were  in  the  aojoining  field 
del? ing,  but  at  such  a  distance  that  the  depo* 
nent  cannot  think  they  could  hear  the  abore 
eonvermtion.  And,  being  ahewn  the  short 
black  coat,  with  clear  white  buttons  on  the  breast 
and  pockets,  and  the  Uue  striped  trowsera,  now 
lying  in  the  clerk's  hands,  depones,  tluit  the 
mid  Allan  Breck  wore  such  a  coat  and  trowaers 
upon  Thursdav  the  14th  of  May  last;  and 
mw  him  in  it  the  forienoon  of  that  day  at  Balls- 
chelish.  And  further  depones,  that  be,  tho 
deponent,  is  married  to  a  daughter  of  Stewart 
of  Ballachelish,  and  stays  in  the  bourn  with 
him:  that  her  mother  wm  daughter  to  Stewart 
of  Annat,  m  Perthshire.  Caaia  sdentuB  patet. 
And  this  is  the  truth,  aa  he  shall  answer  t» 
Crod :  and  deponm  he  cannot  write. 

(Signed) 
P.  GsAirr.  Arch.  Camfbeu- 

Jokn  Macdonald  of  Gleoco,  aged  36  years, 
unmarried,  sworn,  purged  and  examined  a< 
tupra^  depones.  That  on  the  ISlb  of  May  last, 
Allan  Breck  Stewart  came  to  Camock,  the 
boose  of  the  deponent :  that  he  stayed  there 
but  a  rery  little  time,  riz.  not  abore  a  quarter  of 
an  hour :  that  the  deponent  had  no  conrersa^ 
tion  with  him;  and  the  aaid  Allan  Breck 
Stewart  went  away :  That,  on  Friday  the  IMh 
of  May  last,  the  sAid  Albn  Breck  Slewart 
came  ag^  to  the  mid  home  at  three  or  four 
o'clock  in  the.  morning,  and  knocked  at  the 
window  of  the  said  house  when  the  family  were 
all  in  bed ;  that  the  deponent  went  to  tlie  door, 
of  his  house,  and  there  mw  Allan  .  Breck 
Stewart,  who  gave  him  the  first  notice  he 
had  of  Glenure's  b^g  murdered  the  eTeninjr 
before  in  the  wood  of  Letlermore;  and  jtold 
him  that  he  wm  to  leare  the  country;  and 
came  to  take  leareof  the  denonentand  his  step- 
mother, who  is  a  sister  of  Ardshiel's :  that  hia 
ckHhm  were  then  a  dun  or  brown  grmt  jockey-, 
coat:  that  the  deponent  did  not  ask  AUaa; 
Breck  Stewart-  any  questions  about  the  said 
murder  t  nor  did  he  my  any  thing  upon  the 
sul^ject  to  Allan  Breck  Stewart,  m  far  m  the 
deponent  can  remember:  Allan  Breck  Stewart 
told  him  he  was  to  go  the  moor-road  leading 
to  Rannoch :  that,  upon  the  Tuesday  abore- 
mentioned,  James  Ste^rart  of  tamacloich  was 
along  with  the  said  Allan  Breck  Stewart;  and 
that  ne  wm  dressed  in  a  black  short  coat  with 
white  buttons.  Cattsa  tcienti^  pattt.  And 
this  is  truth,  as  be  shall  answer  to  God. 

Argyll.       (Signed)'  John  Macdonald. 

jMobel  Stewart^  relict  of  Alexander  Maodo^ 
nald  of  Gleneo,  aged  49  yesrs,  sworn,  purged 
and  enmined  ut  iupra,  depones,  that  upon 
Tuesday  the  ISth  day  of  May  last,  Allan  Breck 
Stewart,  described  m  the  hbel,  came  to  heff 
boom  at  €amock,  in  the  afternoon,  aceompa^ 
nied  by  youn^  Fasnacloicb,  dressed  in  a  black- 
short  coat  with  wUl*  tint  bnttooi ;  thiit  hi. 
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liQ.had;  the  |»Bnnel  caOed  form  tight  of  it; 
aad,  upon  the  deponeDt't  prodacing  it,  the 
paonel  said  be  would  keep  it. .  And  being  in- 
terrogate if  the  pannel  informed  bim  that  be 
was  going  to  Edinburgh,  and  wa«  to  produce 
his  copy  M  citation  there  ?  depones,  Not ;  but 
only  that  be  was  goin^  southward.  CaiMa 
tcientuB  paUL  And  this  is  the  truth,  as  be 
shall  answer  to  God ;  and  declares  he  cannot 
irriie.  (Signed) 

P.  Grant.  Archibald  Campbeix. 

Alexander  Stewart  of  BaUacbelish  elder, 
tiged  68  years,  widower,  sworn,  purged  and 
«xamined  ut  supra^  depones,  That  Allan  Breck 
Stewart  calM  at  the  deponent's  house  upon 
the  18th  of  Jllay  last,  ana  that  James  Stewart 
younger  of  Fasnacloich  was  then  at  the  depo- 
nent's  bouse :  that  upon  the  13th,  about  8e?en 
or  dght  in  the  aflemoon,  he  came  again  to  the 
deponent*^  house,  and  lodged  with  bim  all 
night,  stayed  the  next  day  ^  l^ing  Thursday  the 
t4th,  till  eleven  or  tweUe,  when  be  went  out 
with  a  fishing  rod  in  bis  band,  and  was  fishing 
in  the  burn  near  the  deponent's  hoa8e,but  be  did 
not  see  him  take  any :  that  be  did  not  take 
lea? e  of  the  deponent ;  and  did  not  return  ;  and 
he  knows  nothing  of  bim  since:  that  the  said 
Allan  Breck  Stewart  was  dr^ed  b  a  great 
coat,  and  under  it  a  short  black  coat  with  white 
buttons:  that,  when  the  said  Alkn  Breck 
Stewart  was  fishing,  he  saw  a  mat  coat  lying 
upon  the  bank,  which  he  took  to  be  Allan 
Brack  Stewart's :  that,  that  eveninj^ .  on  the 
14ith,  he  was  in  company  with  Glenure,  and 
left  him  very  near  the  wood  of  Lettermore : 
that  the  morning  after  the  murder  was  com- 
mitted, the  deponent  really  thought,  that  Allan 
Breck  Stewart  might  be  the  actor  in  this  mur- 
der, because  be  did  not  return  to  this  deponent 
again.f  Causa  scientui  patet.  And  this  is 
fmthy  as  he  shall  answer  to  God. 
Argtxx.  (Signed) 

Alex.  Stewart. 

Donald  Rankinef  herd  to  BaUacbelish,  on« 
IMrriedy  aged  about  eighteen,  witneM  died, 

«wom,  purged  and  examined  ut  suprOf  by  the 

■ — —  ■ 

J<*  This  expression  appears  to  me  equi? ocal 
suspicious.  It  must  here  be  obsenred,  that 
the  common  method  of  taking  down  written 
cridence  in  this  country,  is  not  to  express  the 
actual  words  of  the  witness,  but  for  the  judge, 
or  commissioner,  to  clothe  the  witness's  ideas  in 
the  most  snitable  lan^^uage  that  occurs  to  him. 
Thus  the  witness's  idea,  when  committed  to 
paper  by  the  Judge,  is  sometimes  very  difierant 
from  tbiat  which  he delivered.^Tbeiudge  who 
iKctated  to  the  clerk  of  court  Mr.  Steward  of 
Bailachelish's  eridecce  was  the  duke  of  Argyle 
himself.  I  apprehend  the  deponent  moaned 
only,  that  be  really  thought  Allan  Breck 
might  be  guilty  of  this  muraer;  yet  his  evi- 
dence is  so  wordlMi  as  to  imply,  that  the  actual 
perpetrator  was  not  without  conspirators,  who 
were  joined  with  him  in  coiitri?iog  this 
murder.''   Arnot* 


said  Atchibald  CampbeR,  sworn  interpreter, 
depones^  that  on  the  14th  day  of  May  last,  bi 
saw  Alkn  Breck  Stewart  at  the  house  of  BaUa- 
cbelish, bi»  master :  and  that  the  said  Allan 
Breck  was  dressed  in  a  great  dun  coat,  undei 
which  he  had  on  a  black  short  coat,  with  silvei 
or  white  buttons  on  it :  that  before  ^d-day  he 
went  up  with  a  fi»hing-rod  to  the  water-side, 
where  be  saw  bim  fishing  iqi  the  water :  thai 
he  has  not  seen  him  since.  Causa  scientut 
patet.  And  this  is  truth,  as  he  shall  answer  to 
God ;  and  declares  he  cannot  write. 

(Signed) 
P.  GxAirr.  Arch  .  Camfbelin 

Archibald  Macinnes,  ferryman  at  Ballache- 
lish,  witness  cited,  aged  65  years,  married, 
sworn,  purged  and  examined  ut  supra^  de- 
pones, That  be  met  Allan  Breck  Stewart  neac 
the  ferry  of  BaUacbelish,  upon  the  evening  of 
Wednesday  the  13tb  of  May  last,  as  the  said 
Allan  returned  from  Glenco.  Depones*  that, 
after  mid-day,  upon  Thursday  the  14lb  day  of 
May  last,  as  the  deponent  was  sitting  near  the 
ferry  of  BaUacbelish,  with  the  son  of  John 
Campbell  in  Stronmellacban  in  Glenorcbie, 
Allan  Breck  came  behind  them,  and  boasted* 
and,  upon  the  deponent's  looking  about,  de<- 
sired  htm  to  come  to  him ;  which  the  depo- 
nent did ;  and  the  said  Allan  enouired  of  him^ 
if  Glenure  had  crossed  the  ferry  from  Lochaber 
to  Appin  r  The  deponent  told  bim,  be  was 
sure  lie  did  not :  that  upon  this,  AUsn  Breck 
went  away  towards  the  high  road ;  had  on  a 
dun-coloured  big  coat,  and  bad  no  fishing- 
rod  ;  and  the  deponent  has  not  seen  him  since* 
Depones,  that  he  is  ferryer  upon  the  Appiia 
side,  where  this  oonvemtion  happened.  Causa, 
seientia  patet.  And  this  is  the  truth,  as  he 
shall  answer  to  God ;  and  declares  he  cannot 
write.  And  further  depones,  that  be  beard  no- 
body suspected  for  the  murder  of  Glenure,  but 
the  said  Allan  Breck.  Depones,  that  Glenure 
was  expected  back  upon  the  Wednesday ;  and 
the  deponent  was  sure  he  must  be  back  the 
Thursday,  as  it  was  currently  reported  in  tbe 
country,  he  was  to  have  a  meeting  with  some 
mtlemen  at  Kintalliue,  Thursday  night.  And 
Uiis  is  also  truth,  as  be  shall  answer  to  God. 

(Signed) 
P.  Grant.  Arch.  Campbell. 

Donald  Stewart  in  BaUacbelish,  aged  about 
SO,  married,  solemnly  sworn  by  Archibakl 
Campbell,  writer  in  Inverary,  sworn  interpreter^ 
who,  being  purged  of  n^lice  and  partial  coun* 
sel,  examine!  and  interrogate,  depones.  That 
upon  tbe  15th  day  of  May  last,  ne  met  the 
pannel  in  Duror,  upon  the  marches  of  Aochin- 
darroch,  opposite  to  tbe  pannel's  house.  Upon 
thedeiM>nent'a  regretting  that  such  an  accident 
as  Glenura'a  murder  should  happen  in  the 
country,  the  pannel  joined  with  him,  and  said^ 
that  he  was  informed  that  one  serjeant  More, 
alias  John  Cameron,  had  been  threatening' 

«  •  Cotighed,'  see  JanueeoB'i  Diet  toc.  Te^ 
host,  toboiit  '     * 


I»J 


farVharief. 
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bim  t»  Qmm  in  France,  bat  did  not  iDfinrm 
ibe  dcfaMt  who  told  bim  so.  Depooci,  tbat, 
10  bklMvicdsfe,  serjeunt  More  bas  not  been 
b  ifp  ter  ten  years  past  Depones,  tbat, 
iffllkeTeoiQC^of  Tburaday  tbe  14tb  of  May 
bCftaa^t-frll,  Katbanoe  Madnisb  tben 
m  BdMhefasb,  now  in  Laricb,  came  to  tbe 
dfMstySsd  told  him  tbat  one  without  wanted 
»i|Mk  with  bim :  that  this  message  oame  to 
Hnisfiilbcbelish's  own  bouse:  tbat^wben 
k  vac  oat,  tbe  said  Katharine  Blacinish  in- 
ftnaed  hio!,  tbat  it  was  AUan  Brack  that  wanted 
tas;  sad  tbat  he  was  a  little  above  tbe 
hm/t  ia  Ibe  brae :  that  tbe  deponent  went  op 
tkebnSy  and  met  Allan  Brecfc,  who  was  tben 
^■■ini  a  great  coat,  and  a  dark  short  coat 
■ier  it  with  white  metal  buttons ;  the  depo- 
ne tild  him  of  tbe  murder,  and  said  it  could 
Mikfcittbathe,  Allan  Breck,  was  about  it; 
li  vUeh  Allan  Breck  answered,  tbat  be  beard 
tf  the  Boidpr,  bat'  had  no  hand  in  it ;  to  which 
dn  deponent  replied,  he  did  not  beliere  bim. 
fimaei,  that  the  said  AHan  Breck  Stewart 
hid  the  deponent,  be  was  going  immediately  to 
hne  the  kingdom,  was  very  scarce  of  money, 
ad  vat  going  then  Ibr  Knaiisnacoan ;  and  de- 
M  the  depooent  to  acquaint  tbe  pannel,  tbat 
k  VM  gone  to  Knaiisnacoan ;  and  desired 
lwitf  pMpble,  to  send  him  money  there ;  and 
^dtpinqittben  promised  to  acquaint  James 
^mutof  tbe  above  message.  Depones,  that 
Ihiadd  Allan  Breck  said,  he  believed  be  woald 
kiaqpccted  of  tbe  mnrder,  and  upon  that  ac<' 
MM,  sad  as  be  wan  a  deserter  formerly  from 
Ihiamj,  it  was  necesssrjr  Ibr  him  to  leave 
ie-tisgdoni.  De|ioncs,  that,  before  be  had 
it  ibofe  conversation  with  Allan  Breck  he  as- 
>M  bcanying  the  corpse  of  Glennre  to  tbe 
^  Beponcs,  that,  ma  the  oonversatioa 
gMbdic  pannel  aboot  seneant  More,  he  de« 
hvmd  tbe  shore  menmse  from  Allan  Breck  to 
■eptaaei;  and  thni  the  pannel  did  not  say 
*hdhcr  he  was  to  send  the  money  or  not : 
te  ihii  conversation  happened  about  ten 
^Mcia  tbe  forenoon  of  Friday  tbe  15th  of 
My  hit;  and  that  there  was  nobody  present. 
£epina,  that,  upon  Sunday  tha  17th  of  May 
■■^  he  laet  AlexanderBane  Stewart,  paeknoan 
*  AppiB,  near  the  booses  of  Larich  in  Oleneo, 
*M|^  told  the  deponent,  that  he  bad  been  at 
y*  Breck  tfaecoll,  booman  to  Appin  in  K(h 
*"MiB,  with  either  three  or  five  gnineas, 
oe  deposent  is  not  positive  which,  that  he  bad 
pit  Aocbsm,  to  be  left  with  tbe  said  John 
|M(  for  tbe  said  Allan  Brack's  nse,  if  he 
^Iben;  and  told  the  deponent,  that  he  left 
■>  Maey  with  the  said  John  Breck  Macooll, 
Mtdid  sot leethe  said  Allan  Breck.  And,  upon 
■  ■•errogaloiy  pot  for  the  pannel,  depones, 
mt,  apoQ  tba  deponent's  delivering  the  above 

a«fton  Albn  Breck  to  tbe  pannel,  the 
^tthed  why  Allan  Breck  himself  did  not 
2"2^rmooey,  if  be  wanted  itf  To  which 
ydyseatyto  tbe  best  of  bis  remembrance, 
.  ?^*»  l^at  Alhm  told  bim  be  would  be  sus- 
£^hrthemnider,^od  was  a  deserter;  to 
^'^tM  ppanel  aosverod^  thM  be  hoped  in 


God  Allan  Breck  was  ndt  guilty  of  |he  murder. 
Depones,  that,  during  tbe  above  conversation 
witn  tbe  pannel,  Alexander  Stewart,  Duncan 
Maccombicb,  and  several  other  possessors  of 
Aucbindarrocb,  were  in  tbe  aiyoining  field 
delving,  but  at  such  a  distance  tbat  the  depo* 
nent  cannot  think  they  could  hear  the  above 
conversation.  And,  being  shewn  tbe  short 
black  coat,  with  clear  white  buttons  on  tbe  breast 
and  pockets,  and  the  blue  striped  trowsers,  now 
lying  in  tbe  clerk's  hands,  depones,  that  the 
said  Allan  Breck  wore  such  a  coat  and  trowners 
upon  Tbnrsdajrtbe  14th  of  May  last;  and 
saw  him  in  it  the  forienoon  of  that  day  at  Bella* 
chelish.  And  further  depones,  tbat  be,  th» 
deponent,  is  married  to  a  daughter  of  Stewart 
of  Balbcbelish,  and  stays  in  the  house  with 
bim:  that  her  mother  was  daughter  to  Stewart 
of  Annat,  in  Perthshire.  Coma  ukmiitt  jnttei,. 
And  this  is  the  truth,  as  be  shall  answer  to 
God :  and  depones  be  cannot  write. 

(Sipud) 
P.  Grant.  Abch.  Camfbeu- 

John  Macdonald  of  Glenco,  aged  96  years, 
nnmarried,  sworn,  purged  and  examined  ut 
tupra^  depones.  That  on  tbe  181b  of  May  last, 
Allan  Breck  Stewart  came  to  Camock,  the 
boose  of  the  deponent :  that  be  stayed  there 
but  a  very  little  time,  viz.  not  above  a  qoarter  of 
an  hour :  tbat  the  deponent  had  no  conversa^ 
tion  with  bim;  and  tbe  aaid  Allan  Breck 
Stewart  went  away;  Tbat,  on  Friday  tbe  l^th 
of  May  last,  tbe  sAid  Albn  Breck  Stewart 
came  ag^  to  the  said  boose  at  three  or  four 
o'clock  in  the.  morning,  and  knocked  at  the 
window  of  tbe  said  bouse  when  theiamily  were 
all  in  bed ;  tbat  the  deponent  went  to  tb'e  door, 
of  bis  house,  and  there  saw  Allan  .Breck 
Stewart,  who  gave  him  the  first  notice  ho 
had  of  Glenore's  being  murdered  the  eveniiur 
before  in  tbe  wood  of  Lettermore;  and  ,told 
bim  that  he  was  to  leave  tbe  country;  snd 
came  to  take  leaveoftbe  deponent  and  his  step- 
mother, who  is  a  sister  of  Ardsbiel's:  that  bin 
clothes  were  then  a  dun  or  brown  great  jockey* 
coat:  tbat  tbe  deponent  did  not  ask  Allan; 
Breck  Stewart  •  any  questions  about  tbe  said 
mnrder  x  nor  did  be  say  any  thing  upon  tbe 
suK^ect  to  AUan  Breck  Stewart,  as  far  as  the 
depooent  can  remember:  Allan  Breck  Stewart 
told  him  he  was  to  go  the  moor-road  leading 
to  Rannoch :  that,  upon  tbe  Tuesday  above- 
mentioned,  James  Stewart  of  tasnacloicb  was 
along  with  tbe  said  Allan  Breck  Stewart;  and 
tbat  ne  was  dressed  in  a  black  abort  coat  with 
wbite  buttons.  Causa  tcientie  patet.  And 
this  is  truth,  as  he  shall  answer  to  God. 

AsoTLL.        (Signed)'  John  Macoonau). 

Label  Stewart^  relict  of  Alexander  Maodo^ 
nald  of  Glenco,  aged  49  years,  swom»  purged 
and  examined  ut  suprat  depones*  that  npoA 
Tuesday  tbe  13th  day  of  Maj^  last,  Allan  Breck 
Stewart,  described  m  tbe  hbel,  came  to  heff 
boose  at  €amock,  in  tbe  afternoon,  acoompa<^ 
nied  by  yoon|^  Fasnadoicb,  dressed  in  a  Uack 

short  cent  w»tb  wbile  elnur  bnttooss  thntlui. 
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'  ■teMdabtttttttbovr)  MMltbrawiOt  MMy  to 
tlM  tenocMl'a  aHer's  bMM  at  Callwt :  4|yuk 
AUui  Breek  fitoiratt  omim  tgftio  toib*  depo* 
iMDt*«  bottM  on  WcdMi4«y  the  13tb  of  May 
iaily  to  the  aflMiMod,  aad  itayed  abaot  a  quarter 
of  att  bMir  (  and  Hm  went  to  Ballachelish : 
tkal,  on  Fri<lay  liie  IStfa  of  Mav,  the  nid  Alktt 
Bwck  Skamrart  came  again  to  toe  said  boow,  at 
4  0*010011  io  tlM  OMiiuBf ,  aad  kooekod  at  the 
window  of  the  koaie,  and  all  the  faaiiiy  was  in 
liai;  afOQ  which  the  deponent  went  oat  with 
her  ctep^on ;  and  dbe  aiked  hioif  what  aewa 
«p  the  ooni^?  To  which  bo  aaowered,  A 
food  deal  of  news,  Ibat  Qlcnnre  was  killed  tlie 
evening  before  ki  the  wood  of  Letleraiore ;  that 
he  was  come  lo  take  ftueweN  of  the  deponent  | 
ibr  he  was  to  leave  the  nountiy :  that  she  asked 
him  no  tnone  qoestions  aboat  the  mardev :  that 
she  asked  him  to  come  into  the  boose }  bot  be 
answorsd  he  would  not  stay :  that  to  the  best  of 
her  remembrance,  Allan  Brack  Stewart  tald  bar, 
that  Glenure  wse  kilM  or  shot :  that,  when  be 
koooksd  ai  the  window,  one  of  the  deponent's 
children  told^  her,  that  he  beard  Allan  Qreck 
^  Stewart's  Yoice.  Cataa  scientuB  patet.  And 
tbis  is  the  truth,  as  she  shall  answer  to  God. 

(Sifned) 

Mmy  MacdmuUd^  spouse  to  Donald  M ae- 
imies  in  Lsckintinm,  aged  fbsnt  40,  witnem 
died,  solemnly  sworn  by  Archibald  Campbdl 
of  Knockboy,  sworn  interprster,  purged  of 
malice  and  pnriial  counsel,  examined  and  inter- 
rogate, depones,  that  a  litUe  before  sttu-setting, 
on  Sunday  the  17tb  of  May  last,  she  saw  Athin 
Brack  Sto#aH  sitting  in  the  woM  of  Koalisna- 
ooan,  less  tlum  a  odle's  distance  fltwi  the 
houses :  that,  upon  her  apprsjcb,  ha  started  to 
his  feet :  that  she  gkva  and  rsceived  the  com* 
jnon  salntalk>n  from  him  }  and  then  aha  passed 
away  on  her  own  bmsness :  that  ho  was  dresi- 
edhialonffdnnjockey*ooatandbaBnet.  And 
depones,  she  was  alanned  at  meeting  a  man'ki 
n  pkuM  so  remote.  Coats  isiaUut  paUt, 
And  this  is  the  truth,  as  she  shall  avwer  to 
CMnI$  and  dechires  she  cannot  write. 

(Signed) 
P.  ORAirr«  Ar».  CAvmix. 

paacon  Slwmri^  travelling  packman  in  Ar» 
lariob  m  Rannock,  aged  S3  years,  married, 
aworn,  purged  and  examined  ut  mpra^  de- 
pooes^  that  no  met  with  Allan  Brook  Stewart 
npon  a  Monday  or  Tuesday,  about  the  18th  or 
SOth  of  May  hurt,  at  a  ulaoe  in  Rannoch  called 
Leokihstrensmeir;  and,  bavinsr  asked  AUan 
^  whoioe  be  had  come,  and  whither  he  was 
goinp^f  he  answered,  he  had  come  from  Ball^ 
chelSb  or  Callart,  be  does  not  remember 
vhtoh  ;  and  that  he  wsa  going  lo  a  shoaling, 
whsM  his  nnele  AUan  Camifon  lit ed ;  and,  as 
the  depanent  had  at  that  tkne  heard  nethinfr  of 
the  fiMfdsr  of  Oleimfe,  he  eaid  notbmg  to  him 
Aani  It !  ihot,  tw«  or  three  days  thereafter,  the 
depoMflt^  slsisr  told  him,  there  were  two  gen- 
twmen  wauHw  Mm  oat-hy :  and  after  he  had 
gal  -hif  hMhrasly  -ha  ifsat  onty  asd  test  law 


Alan  Bfoek,  and  aftsrwBffIs  AllaB  Iradk 
Allan  Cameron  togethsrataknowi  and  ibttC^ 
bow  aeon  the  dspansnt  went  up  to  the  utm 
AUan  CtasDaroa  went  baek,  and  th«  depaaeHij 
preesedcd  with  AHan  Breck  down  the  aoooliv^ 
aboot  0  miles,  where  he  had  ooossion  to  M 
going  aboot  his  own  business ;  and  parted  vMn 
him  at  a  plaoe  eslled  Inching ;  and,  afbr  hm 
parted  with  the  said  AUan  Bieck,  he 
prehended  by  a  gentleman  caUed  Alexaadj 
CampbeH,  who  supposed  the  deponcal  to  ~ 
AUan  Braek  Stewart ;  and,  haf  iag  aaked  tk# 
deponent,  if  he  hadsesn  Alien  Brack?  he 
denied  bin  hanng  ssen  him.  Deponsa, 
AUan  firsok  was,  at  this  time,  dressed  in  a  h 
blue  oeat,  and  Uae  bonnet  Canm 
palsi.  And  this  is  trath,  as  be  shall  aas! 
God  ;  and  depones  he  caanot  wvitr. 

(Signed)       Ja.  Fsaoosoib 


JUUm  Oiff  CssMTsn,  in  Arlarich  in  Rnnoocki 
sgsd  M,  widower,  sworn,  ponred  and  osaaiinod 
ut  mpm^  deponca,  that  on  if  onday ,  he  ihisdEO 
the  J  8th  of  May  las^  AUan  Brack  Stewart,  th# 
deponent's  nsphow,  csuno  to  the  dope 
house  in  Rannoek,  who  hafinj^  IsM  tba 


;*« 


nent,  he  bad  come  froii  Appin  or  GleBoo,  thn 
-  i«4-       - 


deponent,  who  hy  that  tiBsa  nsd  hearda 
of  Glenura's  mnrdv,  said  to  the  aaid  AUnSt 
that  ha  dsi^blad  net  he  aright  he  aospaolad  of 
it,  as  ha'wsa  a  loose  idle  mao  in  the  usmiliy  t 
to  which  the  aaid  AUan  answerad,  that  be  rando 
no  donU  hhasslf  that  ho  wonM  be  sospeoled  of 
it:  and  the  dspsasnt  having  prasrad  hm  oor« 
nssdy  to  nnko  a  dean  braMt»  and  teU  hia  dl 
ha  knew  of  the  natter,  ho  dedared  wi*  mm 

eath,  ha  had  not  or  aasn  Gtsnora,  dead  or  aKoo  t 
and  tho  aaid  Afisn  haehigsteyod  with  the 


nent  titt  the  Wodaesdiy  thereaAsr,  the  da^ 
fiieqMOlfar  vepeatad  his  insianeea,  to  tcS 
what  ha  nnoir  of  the  mtuder ;  at  which 


aeot 


Alkm^lksck  haoanaaogry ;  and  the 
deridted  Anther  m^ahy  t  that  the  aaid  AUm 
Brsdt  left  the  depansnt'e  haosa  open  the  WodU 
naiday,  whom  the  deponent  ooof eyed  Kitio 

than taro  gon-ahotefrsm  hb  own  Imnoo; 

>oncBn  Stewart,  ohapasan,  the  ptooediBf 
who  had  canm  to  the  dapaosot's  howa 

raanMOg,wontsilaog  with  them;  and  ho 
„  them  tUBS  a  little  bye  rsnd  tlwoogh  oora^ 
whtehraigfat  hafo  led  them  to  the  high  rsad  I 
bot  wlMt  rsad  they  afterwards  teok,  be  doss  Ml 
know;  and  dopaoes,  that  it  this  tioM^  Alfam 
Braok  Stewart  waa  dressed  in  a  big  oeat  of 
a  brownish  ooh«r,and  hod  under  It  a langbhra 
osat  Kned  with  ndt  red  waistesat,  and  a  boonot  I 
that,  upon  the  Mth  of  May,  oa  the 
thwhs,  ha?  ing  ot;cai ' 
Robert  MennieB,  wh 

own  haosa^and  at  tho  side  of  a  wood,  he  hi 
a  wUsHa  from  the  wood,  and  loobiag  ^komfk^ 
saw  it  to  ha  the  aaid  Allan  Breek$  and  tho 
oaoforsation  he  then  had  with  hhn,  waa  to  tho 


foHowing  pnrpose :  that  AUan  Brseh  havhtf 

apprehaodoi 


toM  hioi,  his  only  fear  was  to  be 

by  tho  nUiteiy,  whkdi  might  psoso'Very  Iht4 

to  Ute|  •■  ko  M  boss  o  JMVter  i 
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ihi  iipMMt  tn«y,tti>t  he  was  very  sare,  the 
iMi«r  Ae  decewed  would  prbeare  bin  his 
feisv^  if  he  could  disoover  toe  mnrdefer ;  to 
.  wltt  seek  aosweicd,  thst  they  were  at  this 
■lm  m  flich  fury  end  ra^e,  he  was  very  sure, 
■eek  tppreheiided,  he  would  he  tMUged. 
Cjuw  miaUm  patd;  Aud  this  is  tratb,  as 
itikltaBsver  to  God.    (Signed) 

Jl.  FsROOSOIf .  _  AjXAM  CAMEROIf. 

kmtMMy  efaan^keeper  at  loDerhaddeu, 
9^  M,  married,  sworn,  puniped  and  exa- 
■■ri  tdmmnoj  by  the  abo?e  Mr.  Archibald 
Ouiphen  of  StoDcfieid,  sworn  interpreter,  de< 
Msa,  That  Alhm  Breck  Stewart  came  to  the 
Mr  1^  the  depeoeat's  bouse  at  Innerbadden, 
tkkwec  pirt  of  Raanocb,  about  twilight,  to- 
nrd»tbeend  of  May  hurt,  and  asked  the  de- 
p«at,wbo  was  then  standing  at  bis  own  door, 
if  lliat  irts  bis  bouse  F  which  tlie  deponent  an* 
lawed  it  was ;  and  then  Allan  Breck  told  liin, 
Ibt  he  was  directed  by  John  Stewart  in  Bohal- 
'fe  to  come  there  for  some  supply  of  proyi-* 
Ms:  that  the  deponent  dearad  him  to  come 
wtB  bit  boose,  and  that  he  would  giro  bim  part 
tf  iseh  liraas  be  had ;  but  that  Allan  Breck  de- 
ciBid  to  eome  in,  behi^  in  a  hurry,  and  stood 
baeed  of  some  provision ;  whereupon  the  de« 
|«eBt  brought  bim  some  bread  and  cheese,  and 
•fhrhegafofaim  the  aame,  conveyed  bim  as 
hm  Us  barn,  where  the  said  Allan  Breck  de- 
Mihe  deponent  to  return ;  and  that  be,  the 
Mid  AUan  Brecfc,  intended  to  go  fiutber  down 
Ibi  CQootry  that  night:  that  the  said  Allan 
ftcckwas  dtesaed  in  a  great  dun  coat  and 
kuNMt^  and  short  hose;  what  clothes  be  had 
odor  the  great  coat,  he  did  not  see;  that  be 
avaboliter  under  bis  left  arm :  that  be  asked 
hJB  whence  be  had  come;  bat  be  did  not  tell 
^KK  Bepooes,  That  before  Allan  Breck  came, 
■  ifiaeiaid,  it  was  reported  in  that  country, 
Ibt  be  was  concerned  in  Glenure's  murder ; 
ttitbat  he  himself  suspected  him  at  the  time, 
tt  be  cMue  unseasonably ,  and  was  wanting  pro* 
VMNH.  Csttfo  aeientim  patet.  Anil  tnis  is 
bub,  IS  be  shall  aoawer  to  God.  And  further 
'jMici,  that  be  bas  been  acquainted  with 
'MB  Breck  these  twelve  years.  And  this  is 
^  troth,  aa  be  shall  answer  to  God. 
Ams.  Camfbxix.  (Signed) 

Ja.  FstooBOH.  iIames  Man. 

^>hi  Crawfurdf  esq.  lieutenant-colonel  of 

fCMVil  Palteoey's  regiment  of  foot,  aged  thirty 

yon,  uaniarried,  sworn,  nurcfed  and  ezamiadd 

^ttpra,  depones.  That  ne  Icoows  the  paper 

f**  pat  ia  Mb  hands,  being  Number  11  of  the 

*yi'J!  ef  writings  in  the  clerk's  hands: 

MitWBB  sent  open  to  him,  before  it  was  sent 

^p»  Beiag  asked,  whether  the  deponent 

^'viy  preceding  conversation  with  the  pan- 

*y<>  the  enbiect  of  this  letter ;  be  answers  he 

MBBt  reaMmber  he  had  any.     And  being 

■Ml  whether  the  deceased  Colin  Campbell  of 

^^  ever  told   the  deponent,   that  Allan 

^^Btewaii  ifas  a  deserter,  and  in  this  coun- 

^^  ^  depsneitf  answen  negative    Comm 
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tdentuB  pdtei.    And  thin  is  truth,  as  he  shall 
answer  to  God.  (Signed) 

Akotix.  John  Cbawfvrd. 

Alexander  Stewart  of  Iimemahyle,  a^  44 
years,  married,  sworn,  purged  and  examined  ut 
eupra,  depones.  That  the  pannel  was  a  great 
many  years  ago  tenant  to  bis  brother  Ardshiel 
in  the  farm  of  Glenduror,  and  was  removed 
abo  several  years  ago,  the  deponent  does  not 
remember  how  many,  by  his  brother :  that  he 
again  became  tenant  in  the  same  lands  in  1749, 
or  perhaps  1748,  and  was  again  removed  by  tbo 
deqeased  Glenuife,  the  factor,  at  Whitsunday 
1751,  and  the  lands  set  to  Mr.  Campbell  of 
Ballieveolan.  Deponea,  that,  as  the  pannel  is 
the  deponent's  near  nei|^hboor,  the  deponent 
bad  frequent  opportunities  of  conversing  with 
him  touching  his  said  removal :  that  the  pannel 
did  not  expect  to  have  been  removeo,  and 
seemed  dissatisfied  that  he  was ;  and  said,  ha 
believed  Glenore  would  not  have  removed  bim, 
if  Ballieveolan  bad  not  sought  these  lands  from 
him«  Depones,  that  the  pannel  further  said, 
that  the  tenanlB  generally  allowed  some  gra* 
tnity  to  Ardsbiers  children ;  and  that  thesa 
lands  were  the  best  forms  on  the  estate,  and 
most  of  the  benefits  accresced  from  them ;  and 
though  be  bimaelf  could  be  provided  of  a  form 
ebewhere,  yet  the  children  would  be  deprived 
of  that  benefit.  Depones,  that,  about  the  end 
of  April,  or  beginning  of  Ma;|r  last,  the  depo* 
nent  thinks  about  the  beginmng  of  Mav,  he 
casually  met  on  the  highway  with  Allan  Breck 
Stewart,  and  quarrelled  with  him  for  not  mak- 
ing bim,  the  deponent,  a  visit ;  and  Allan  Breck 
Stewart  promised  to  see  the  deponent  before  ha 
lefi  the  country  ;  but  the  deponent  bas  never 
seen  him  since  that  time.  Depones,  that,  upon 
the  Saturday  and  Sunday  after  Glenure's  mur- 
der, it  was  the  general  opinion  of  the  people  in 
the  country,  that  be  had  been  murdered  by 
Alhm  Breck  Stewart  Depones,  that  the 
place  where  Glenure  was  said  to  be  murdered, 
and  where  the  deponent  observed  marks  and 
symptoms  of  the  murder,  is  a  very  bad  road 
through  a  wood,  interspersed  with  rocks  and 
stones  upon  a  hanging  brae,  from  which  a  per- 
son may  descry  the  road  on  the  north  side  of 
the  forry  of  Ballachelish)  and  where  a  person 
may  easily  conceal  himself,  so  as  not  to  ha 
seen  from  the  road.  Depones,  that  the  de- 
ponent is  acquainted  with  the  band- writing  of 
Allan  Stewart,  son  to  the  pannel,  and  bas  fre- 
quently seen  him  write.  And  being  shewn  a  let* 
ter  signed  Allan  Stewart, and  addressed  to  Dun- 
can Stewart  of  Gleobuckie,  dated  at  Aucbam  the 
1st  of  April  1751,  being  the  writing  Number  7,  in 
the  inventory  of  writings  subjoined  to  the  libel, 
depones,  that  it  is  like  Allan  Stewart's  hand- 
writing, and  the  deponent  would  take  it  to.  ba 
bis,  but  cannot  be  positive  that  it  is  his.  De- 
pones, that  after  the  attainder  of  Stewart  of 
Ardshiel,  the  factor  gave  the  pannel  the  oppor- 
tunity of  having  the  greatest  influence  with  the 
tenants  of  Ardshiel  more  than  any  other  per- 
son, by  allowing  the  pannel  to  set  the  lands, 
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which  he  conlinued  down  to  Whitsunday  1751, 
if  toot  at  that  term- also ;  hut  depones,  that  the 
pannel's  connection  .with  the  family  of  Ardshiel 
ga?e  him  also  a  natural  influence  over  the 
tenants,  even  hefore  Glenure's  factory.  De- 
pones, that,  hefore  that  time,  the  tenants,  the 
deponent  believes,  paid  their  rent  to  the  lady  of 
Ardshiel,  and  she  again  employed  the  pannel 
to  deal  with  them.  And  heing  wterrogate  for 
the  pannel  whether  he,  the  pannel,  removed 
voluntarily  from  Glenduror  without  any  warn- 
ing? depones,  that  he  did  not  hear  of 
any  warmng,  but  that  he  removed  voluntas 
riiy.  Depones,  that  Allan  Breck  Stewart, 
as  the  deponent  has  been  informed,  was  a 
soldier  in  the  king's  army,  and  was  taken 
prisoner  by  the  rebels  at  the  battle  of  Preston  ; 
and  that  he  was  tbid  so  by  a  man  who  took  him 
from  among  the  prisoners.  And  depones,  that 
he  afterwards  joined  with  the  rebels,  where  the 
deponent  saw  him.  Depones,  that,  afVer  the 
battle  of  Culloden,  he  leti  this  couniry,  and,  as 
he  told  the  deponent,  went  over  to  France,  and 
entered  into  the  French  king's  service.  De- 
pones, that  the  deponent  had  no  occasion  of 
seeing  Allan  Breck  Stewart  last  time  he  was 
in  the  country,  but  at  the  time  before  de- 
poned upon,  and  one  time  hefore  that;  and 
both  these  times  he  was  dressed  in  a  blue 
long  coat,  a  red  vest,  and  a  feathered  hat, 
and  black  breeches.  De|)oneB,  that  he  re- 
members that  Allan  Breck  Stewart  came  over 
to  this  country. a  year  or  two  ago,  and  stayed 
some  weeks  among  his  friends ;  but  neither  at 
that  time,  nor  the  last  time,  did  he  seem,  so 
far  as  the  deponent  observed,  to  be  in  any 
apprehension  of  being  taken;  only,  as  he  had 
been  once  in  the  army,  he  did  not  chuse  to  meet 
with  an^  of  the  king's  troops.  Depones,  that, 
at  the  time  the  pannel  removed  from  Glendu* 
ror,  he  told  the  deponent,  that  he  had  had  a 
meeting  with  Ballieveolan ;  and  that  there  was 
a  compromise  betwixt  them,  but  does  not  re- 
member the  particulars.  Cauta  scientia  patet. 
And  this  is  truth,  as  he  shall  answer  to  God. 

(Signed) 
P.  Grant.  Alex.  Stbwabt. 

Donald  Campbell  of  Airds,  aged  47  years, 
married,  sworn,  purged  and  examined  ut  tupra^ 
depones,  That  the  pannel  was  employed  by 
the  deceased  Glenure  for  some  time  as  bis  sub- 
factor  in  levying  the  rents  of  Ardshiel,  and 
setting  the  lands ;  and  the  pannel  told  the  de- 
ponent, that  whatever  was  made  of  these  rents 
over  what  was  paid  into  the  exchequer,  was 
accounted  for  to  the  children  of  Ardshiel: 
and  when  he  removed  from  Glenduror,  he 
told  the  deponent  that  he  had  reason  to  beKeve, 
that  the  said  excrescence  of  the  rents  of  that 
farm  would  still  be  accounted  for  to  them ;  and, 
in  that  case,  he  would  be  easy  as  to  his  own  re- 
.  moval.  And  depones,  that  Ardshiel's  chil- 
dren, at  the  time  of  the  rebellion,  were  all' 
yoohff;  his  eldest  son  being  now,  as  the  depo- 
nent believes,  about  eighteen.  Depones,  that, 
in  spring  last,  the  deponent  bad  a  letter  from 


cokmel  Crawfurd,  telhng  him  that  he  heaM 
Allan  Breck  Stewart  was  come  to  t|iecountry» 
and  inliitingmen  for  the  French  king^s  8erVioe» 
and  desired  the  deponent  to  inqaire  irit  was  no  : 
that  the  deponent  did  inquire,  and  vrrote  the 
colonel  for  answer,  that  he  heard  he  bad  beiftn 
in  the  country,  biit  that  he  was  then  ^tt« 
away :  that  this  was  in  tb»  month  of  Apnl,  to 
the  best  of  the  deponent's  remembrance;  and  it 
seems  about  that  time,  Allan  Breck  Stewart  hail 
gone  to  Rannoch,  which  gave  occasion  to  tbe 
deponent^s  being  informed  that  he  was  gone 
away;  and  did  not  hear  of  his  having  i'e- 
turned  to  the  country  till  after  Glenure^s 
murder;  and  thinks  he  wrote  also  to  colonel 
Crawfurd,  according  to  the  information  he  had 
got,  that  Allan  Breck  Stewart  was  in  use  of 
coming  every  year  to  tbe  country,  since  Ard- 
shiel went  to  France.  Depones,  that,  apon 
the  afternoon  of  Monday  the  11th  of  May  last, 
the  deponent  sent  to  the  pannel,  desiring  htm 
to  oome  to  him  to  Keills,  a  farm  behmging*  to 
tbe  deponent,  at  about  a  mile's  distance  mm 
the  pannel's  house:  that  the  pannel  accord- 
ingly came  there  to  him  that  aAernooo,  at 
soon  as  he  expected  biro :  that  the  depODent'Si 
business  with  him  was  for  bis  assistance  in 
setting  that  Arm :  that  the  farm  was  accord- 
ingly set ;  and  the  pannel  himself  took  part  of 
it,  and  conveyed  the  deponent  n  part  of  bis 
way  home ;  and  then  they  parted :  that,  be- 
fore parting,  he  desired  the  pannel  to  go  oeoct 
morning  to  Appin's  house:  that  the  pannel 
accordingly  did  so ;  and  the  deponent  had  a 
letter  from  him,  from  that  place.*  Caum 
scientU  patet.  And  this  is  truth,  as  he 'ahaQ 
answer  to  God.  (Signed) 
P.  Grant.  Donald  Campbeu.. 

*  "  It  may  be  proper  to  acquaint  the  reader, 
that  when  Mr.  Miller,  one  of  tbe  pannd*a 
lawyers,  desired  that  the  deponing  witeeas  (Mr. 
Campbell  of  Airds)  might  be  interrogated,  at 
to  the  pannel's  moral  character  in  tbe  country  ; 
and  particularly,  whether  or  not  he  was  a  God- 
fearmg  man,  and  generally  employed  in  takiaff 
care  of  the  affairs  of  widows  and  orphans  f 
the  lord  justice-general  was  pleased  to  oppose 
the  interrogatory,  saying  words  to  this  purpose* 
Would  you  pretend.  Sir,  to  prove  tbe  moral 
character  of  the  pannel,  after  being  guilty  of 
rebellion;  a  crime  that  comprehends  almost 
all  other  crimes  ?  Here  you  will  find  treasotis, 
murders,  rapines,  oppressions,  penuries,  ^sc. 
To  which  the  lawyer  answered.  That  he  ab- 
horred rebellion  as  much  as  any  person  what- 
ever ;  but,  with  great  submission,  he  Was  hi- 
titled  to  plead  for  the  pannel,  that  it  was 
foreign  to  the  present  case,  since  the  king  had 
been  pleased  to  grant  an  indemnity,  in  which 
the  pannel  was  comprehended :  and  therefi^re 
could  legalljr  interrogate  the  witoesses,  as  to 
the  pannel's  moral  character.  This  was  never 
refused,  added  he.  To  give*an  instance. — Tbe 
famous  Collins  was  a  rebel  to  bis  God  and 
Saviour,  as  his  writings  testily :  yet  bis  aiost 
zealous  enemies  never  refused  his  moral  cha- 
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*  CkvlaStemarif  writer  and  notar  at  Ban- 

WMt^9^SS  jeai««  married,  sironi»  purgod 

waiammA  »#  ntpra,  depones.  That  James 

fitonrt  Ihe  pasnel  wrote  a  lettier  to  the  depo- 

iMB^  dhiring  liiiii  to  go  with  the  tenants  of 

tbinA  af  Ardshid,  to  intimate  to  Glennre 

ukm  a  bin  of  siispeniion :  that  accordingly 

Aedepoaent  went  to  Aochani  that  night ;  and 

tfeaatiismifl^  the  tenants  opnetMre;  and 

k  tliea  went  along  with   the  tenants  to 

ghnariu^s house,  wid  there intiaiated  the  sist; 

asi  a  pretest  waa  also  taken  against  the  said 

•kaan:  that  this  was  on  the  1st  of  May. 

Depones,  that  the  nannel  told  the  tenants  at 

Ihspansl's  bouse,  liiat  there  was  a  sist  come 

if  the  remofing;  that  he  did  not  desire  tiiem 

ti  9»  with  the  aist,  unless  they  had  a  mind 

lnsel?es ;  and  they  chose  to  go ;  bat  the 

puod  htoiaelf  did  not  go  alon^.    Dppones, 

Ifat  be  reostved  a  aecood  letter  from  the  pan* 

hri  of  date  the  14th  of  May,  desiring  him  lo 

iiearf  Best  day  at  the  ejection ;  hot  that  he 

Uaed  the  saaie,  because  he  did  hot  care  to 

MWigp  Glcnare.      Depones,  that  he  saw 

MIn  Bceck  Stewart  at  Aucharn  the  Ist  of 

Xij;  And  when  the  deponent  left  Aucharn 

ant  day,  he  left  him  there:  that  he  heard 

dflm  ItoBck  say,  that  he  thought  it  bard  that 

ttwue  sbonkl  reoaoTe  the  tenants  upon  the 

of  Ardafaiel ;  when  he  did  not  remove 

of  Mamoce.     Depones,  that,  in  the  be- 

g  of  April    baring  aoet  AUan  Brack 

iteesit,  he  told  the  deponent,  that  be  beard 

tktt  oolonel  Crawford  was  endeavouring  to 

tiheUaiupaa  a  deserter;  buftbat he,  Allan 

fcck,  bad  sarrendered  himself  in  1746  to  sir 

Uert  Mcaztes,  as  a  justice  of  peace.    Do- 


ts be  extremely  ffood.— The  derk  how- 
was  forbid  to  mark  aav  thing  aaid  by  the 
HNS,  relating  to  the  g&dness  of  the  pan- 
el's BMKal  character.— >Tbe  doctrine  wnich 
^  fraee'i  words  import,  springs  from  the 
Msne  of  party  violence;  which  regards  a 
Ma  of  diderent  principles  aa  a  monster  in 
My  nspeet  But,  thank  God !  the  expe- 
nMsof  late  yearn  haa  banished  it  from  liie: 
wwStbe  world  learn,  without  a  mixture  of 

and  indignation,  that  it  has  once  more 
to  raise  its  bead  in  so  solemn  a  place, 
lei  m  sa  important  an  occasion.  .  Surely  his 
pN  could  liaTe  recollected  instances,  per- 
•vpiiD  the  circle  of  his  own  acquaintances,  if 
Mtanoag  his  creatares,  where  political  prin- 
<i|ks,  of  a  different  tarn  formerly,  are  no  iMr 
tttrootand  fiirour  now:  in  the  distribution  of 
it  will  not,  I  hope,  be  said,  that  moral 
cr  is  totally  disregarded.— Remarkable 
^*  the  rstfeetioo  of  the  poor  pannel  himself 
^lUi  strange  oecanon ;  who  said  to  his  agent, 
*^»h  all  over  tew :  my  lawyers  need  give 
'^^^itelvcs  BO  further  trouble  about  me:  my 
•^yyii  u  certain  aa  if  it  were  prononnoed. 
tf^?*'*  dreaded  this  place,  and  tne  influence 
;y.|»vailatn  it :  bat  thia  ontdoes  alL    God 
.M|iitte.*>'    8appleaieat,&c 
^•ilote  m  p.  M ,  of  Ibis  Vidmne. 


pones,  that  in  the  beginning  of  April,  the  de- 
ponent aaw  Allan  Breck  Stewart  at  Callart: 
that  he  did  not  appear  to  be  skulking:  that 
when  he  saw  him  nrst,  he  was  dressed  in  a 
French  habit:  that  on  the  Ist  day  of  May, 
when  he  saw  him  at  Aucharn,  he  was  in  a 
short  black  highland  coat  with  white  butlona 
and  trowsers,  and  said  he  had  come  from 
Rannoch.  Cataa  tcientia  patet»  And  this  is 
truth  aa  he  shall  anawer  to  God. 

(Signed) 
Argyll.  -   Charles  Stewart. 

Duncan  Maecoll  in  Ardshiel,  aged  30  years 
and  upwards,  married,  being  sworn,  puqg^ 
and  examined  ut  supra,  by  Mr.  Alexander 
Campbell,  minister  at  Inverary,  sworn  inter- 
preter, depones,  That  on  his  and  others  being 
warned  to  remove  from  the  lands  of  Ardshiel, 
as  at  Whitsunday  last,  he,  for  his  part,  had  no 
intention  other  than  te  submit  to  the  warning, 
till  a  paper  was  procured  from  Edinburgh, 
which  be  heard  read  by  Charles  Stewart,  notar 
at  Aucharn,  as  on  a  day  he  was  there,  being 
along  with  his  neighbours  advertised  to  meet 
there:  that,  when  the  notice  was  given  for 
this  meeting,  he  was  not  at  his  own  house ; 
but,  on  bis  return,  his  wife  told  him  such  a 
message  was  sent,  and  that  advice  was  come 
from  jSdinburgb  to  direct  those  who  were 
warned  to  remove,  to  continue  in  their  posses- 
sion :  that  on  his  coming  to  Aucharn,  ne  does 
not  remember  whether  the  paper  was  read  in 
his  presence,  but  is  positive  he  and  his  neigh- 
bours were  told  by  Charles  Stewart,  notar,  and 
the  pannel,  that  the  paper  contained  advice,  aa 
above,  on  which  they  should  go  to  ask  the 
Isnds  from  Glenure ;  and  to  be  cautious  in  their 
conduct,  as  'they  were  to  swear  about  their 
being  fhitbfnl  and  peaceable  tenants.  De- 
pones, that  he  gave  no  ikllowanoe  or  mandate 
to  the  pannel  to  make  any  application  at  Edin- 
burgh against  the  removing :  that,  before  he 
heard  any  tbiog  of  this  paper  from  £dtnbui|fhy 
he  had  engag^  to  serve  as  bouman* 'tothe 

*  *'  A  bouman  is  a  kind  of  tenant  or  servant 
(not  a  herd)  in  the  Highlands  of  Scotland,  that 
is  placed  upon  a  grass  room  or  farm,  with  a 
stocking  of  cattle,  &c.  from  the  master;  and 
is  accounteble  to  him  for  the  value  of  the  first 
stocking,  and  the  produce  of  it,  at  the  veaHy 
rate  of  such  a  number  of  calves,  kids,  Ismbs, 
stones  of  cheese^  butter,  &o.  He  is  always  a 
man  of  substance,  and  able  to  maintein  bis  fa- 
mily well,  that  is  thus*  employed.*'  Supple- 
ment to  the  Trial  of  James  Stewart. 

The  kindness  of  Mr.  Walter  Scott  has  fur- 
nished me  with  the  following  more  full  and  ex* 
acft  account  of  the  bonman  or  bowman : 

<<  The  poverty  of  the  yeomanry  and  peasanto 
of  Scotland  introduced  a  mode  of  cultivating 
the  land*  tiow  fortunately  only  known  in  our 
law  books ;  when  the  landlord  furnished  the 
tenant  with  the  implemento  of  husbandry,  the 
catti^  for  labour,  the  aeed  com^  and  other  itocfc 
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leDanU  Gleoore  was  to  iotrodoce;  bat  timt,  on 
hearinff  of  the  paper  from  Edinburgh,  be  pre* 
ferred  keepiof  bj  bis  neigbboara,  as  he  eon- 
aid^red  the  being  oontJDued  in  possettion,  did 
the  law  support  him  in  it,  more  benelicial  to 
him.  Depones,  that  the  procuring  the  paper 
at  Edinburgh  ^oost  him  no  money,  taum 
wcUntiA  patet.  And  this  is  truth,  as  he  shall 
answer  to  God.  And,  being  interrogate  for 
the  pannel,  depones,  that*  it  was  in  company 
with  the  rest  of  his  neighbours,  he  went  to 
Aucharn,  and  went  along  with  them  lilcewise 
in  company  from  Aucham  to  Glenure,  along 
with  the  notar;  and  that  he  remembers,  be- 
fore they  left  Aucham,  the  pannel,  in  general, 

necefnarjr  to  carry  on  the  iarm,  the  tenant  only 
contributing  his  mbpur ;  the  produce  or  return 
being  difided  between  them.  This  species  of 
location  was  called  by  the  name  of  f  f  ei/*6oo, 
ibr  which  various  etymologies  have  been  as- 
signed. Something  of  this  kind  subsisted  to  a 
late  date  in  the  Highlands,  where  a  cottager 
unable  to  purchase  a  cow  or  horse  to  stock  his 
croft,  was  furnished  with  one  by  the  landlord 
on  condition  of  sharing  in  profit  These  were 
called  by  the  old  word  bowmen ;  and  such  a 

Krson  seems  to  have  been  the  bowman  of  Kil«> 
nacoau  in  the  trial  of  James  Stewart.'*  [See 
the  deposition  of  Alexander  Stewart  the  pack- 
man, wfraJl 

With  Mr.  Scott  agrees  Dr.  Adam  Smith, 
who,  speaking  of  the  metayers  of  France,  de- 
scribes them  as  Mr.  Scott  describes  the  bow- 
men, and  says,  *<  that  at  the  time  in  which  he 
wrote,  a  like  sort  of  tenants  still  subsisted  in 
aome  districts  of  Scotland,  where  they  were 
called  steel-bow  tenants."  See  Wealth  of  Na- 
tionsy  voL  3,  book  9,  c.  3,  pp.  90,  et  seq. 

In  Jamieson  I  find  not  either  of  the  words 
bouman,  bowman,  or  steil-bow,  but  be  inserts 
tttBUnm  goodie  which  he  defines  thus:  <*  Those 
ffoodtf  on  a  farm  which  may  not  be  carried  off 
oy  a  removing  tenant  as  being  the  property  of^ 
the  landbrd.'' 

And  the  first  authority  which  he  cites  is  the 
following:  •<  Till  towardathe  beginning  of  this 
century,  landlords,  the  better  to  enable  tbeu* 
tenants  to  cultivate  and  sow  their  fitrms,  fre- 
quently delivered  to  them  at  their  entry  corns, 
atraw,  cattle,  or  inatrumenta  of  tillage,  which 
got  the  name  of  steelbow  goods,  under  condi- 
tion that  the  like  in  quantity  and  quality  should 
be  redelivered  by  the  tenants  at  the  expiration 
of  the  lease.'*    Erakine's  Instit  book  3.  t.  6, 

But  Mr.  Walter  Scott  farther  ioforma  me, 
that  iu  the  Highlands  a  common  herd,  who 
takes  care  for  numerous  owners  of  their  beasta 
feeding  on  extensive  unenclosed  paaturea,  is 
denominated  the  bouman ;  and  qu.  if  that  be 
not  in  this  place  the  meaning  of  the  word.  See 
the  phrase  <  serve  as  bouman  to  the  tenants,* 
repeated  in  the  foUowing  dtpoaitioii  of  Mac- 
combich. 


told  them,  tbey  might  foltow  the  adviee  giv«a 
them,  or  not,  aa  they  ahodd  see  caose;  and 
that,  upon  their  arrival  at  Olenore,  all  thrtiM 
remembers  was,  that  they  look  prolesta  wiah 
money  in  the  notar's  hands,  agaioat  Gknuun. 
And  tnia  is  also  troth,  as  he  shall  anatrer  t* 
God.  (Siff^d) 

Ja.  FsBOOtoif .  Alkx.  Ci 


Jokm  MaccmkUh  in  .4rdsbiel,  ajied  48  y«nn, 
married,  sworn,  porged  and  examined  ti^  avpra, 
by  the  above  Mr.  Alexander  Campbell,  aworn 
interpreter,  depones.  That  be  was  wamedwitll 
the  rest  of  the  tenants  to  remove,  aa  ai  last 
Whitsunday,  and  meant  to  sobmit  to  ity  and 
therefore  agreed  with  the  tenants  to  be  intro- 
duced to  serve  them  as  bouman  ;  but  on  his 
being  called  to  Aucham,  by  a   mesaaffe  in 
Chanes  Stewart  the  notarv's  name,  and  hear- 
ing the   advice  from   Edinburgh  expladoed 
there,   and  that  there  were  some  hopies  the 
government  would  allow  them  to  sit  still,  if 
Uiey  continued  peaceable,  he  chosed  to  keep 
by  this  chance  vrith  hia  neighbours;    open 
which  he  went  along  with  them  to  Glenure, 
and  asked  to  be  continued ;  and  got  for  anawer, 
that  the  application  was  too  late,  the  landa  be- 
ing aet  to  othera;  upon  which  be  joined  with 
bis  neighbours  in  takmg  a  protest  in  the  handa 
^i  the  notary.    Depones,  that,  as  to  the  agree* 
ment  betwixt  him  and  the  incoming  tenanta, 
when  he  undertook  to  be  their  bouman,  he 
heard  both  Glenure  and  these  tenants  say,  that 
it  was  by  Glenure's  advice  that  this  was  done. 
Depones,   that,  aa  Duncan  Maccoll  and  he 
agiWd  at  the  same  time  to  be  boumau  to  the 
incoming  tenants,  so  he  heard  Glenure  aaj, 
that  it  was  his  advice  to  the  persoo  who  wna  to 
employ  Duncan  Maccoll,  to  take  him  as  hie. 
bouman.      Depones,  that,  on  his  bemg  warn- 
ed, he  advised  with  the  pannel  how  to  behave : 
that  he  did  not  pretend  to  direct :   that  an  ad- 
vice in  law  should  be  asked :    that  he  hoped 
the  king,  and  those  employed  bv  him,  would 
Gootlooe  the  former  posarasors,  they  behavii^ 
dutifully;   and  that,  on  his  being  adViaedby 
the  pannel  to  have  patience,  he  resolved  tn 
wait  the  issue :    that  likewise  the  uaonel  nd» 
vised  him,  if  better  could  not  be  made  or  it,-  to 
endeavour  to  get  a  sub- set  from  the  incooatnor 
tenant;  and  that  the  pannel  advised  him,  smd 
others  concerned,  to  qualify  to  the  govema^eiit. 
Depones,  that  he  told  the  pannel,  that  if  tbe 
law  coontenanced  the  continuing  them  in  their 
possession,  he  wooM  rather  chuse  it.  DepooeSi 
that,  on  the  day  he  and  his  neighbours  went  to 
Glenure,  the  pannel  left -them  to  the  freedon 
of  their  own  choice,-  whether  to  follow  tha 
purpoae  of  the  advice  firom  £dinbuigh,  or  tH»^| 
only  it  waa  his  opinion,  that  they  bad  a  chaaov 
of  being  continwKl  in  their  psasessiena, .  thcgj 
behaving  themselves  in  all  respects  dntiMty^ 
and  go  and  ask  the  huids  of  Glcnore.  DepoMh 
that  be  does  not  remember  that  the  ndvici 
ftom  Edinburgh  coot  bin  any  money,  or  tbad 
any  was  asked  of  him ;  but  that  aome  acoQiiDli| 
wcra  it  tfiaft  lint  betwix  him  and  the  pnnMli 
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PHiiTiL  ^^  be  cMtiooed  wilb  ibe  rast  of 

ilift  tMMli  a^t  lb«  paaoely  till  ihey  were 

Mnrf  Ij  Um'  to  le%re  bii»«  ee  be  oouM 

lib  «•  if  bineelf,  aad  wii  ta  go  borne ; 

Mtf  ilit  Ae  doei  Bol  renember  10  bave  beard 

Ommft  mmm  weotioiied  all  tbe  wbile ;  and 

ibn  ibii  happeoed  on  occasion  of  Glenure 

mk  *e  pooel'a  OMeting  al  Kiotolline :   tbat 

kb  Btl  povtive  aa  to  tbe  tiiae,  hox  tbinka  h 

M  dK  Ml  aigbl  of  tbo  old  year.    Dq>ones, 

Ikil  he  heard  Oleniure  went  next  day  to  tbe 

fOwTs  boaee»nnd  dined  tbcre.    Catua  ki- 

uikftUi.    And  tbia  is  troth  aa  be  shall  an- 

flPcriaGod.  (Sigtud) 

iP.GiiST.  Aux.  Campbill. 

Ml  Jlaaor7tioda2e,  late  in   Lettermore, 

iHT  ia  Balbichelisb.  aged  SO  Aid  upwards, 

■nied,  sworn,  parged  and  examined  ut  tupra, 

}f  die  said  Mr.  Alexander  Campbell,  sworn 

iMqpreter,  depones,  That  the  last  night  of  Do- 

CiSMcr  lasi,  be  waa  present  at  Kintalline,  as 

flIcQQre  aod  the  pannet,  with  some  other  com- 

MB?,  met;^  when,  after  drinking  a  wbile,  from 

■SI  words  it  waa  apprehended  a  quarrel  would 

oise;  to  prevent  which,  the  deponent  with 

HSM  others,  carried  out  the  pannel,  who  seem- 

sisowilting  to  part  with  Glennre,  aa  he  ex- 

Med  Gl^ore  woald  go  that  night  to  his 

sMne:   that  the  deponent  heard  that  Glenure, 

iksfhh^  declined  to  go  whh  the  pannel  that 

lighl,  yet  he  proposed  to  hreaklast  with  him 

MA  moroing:    that  the  deponent  was  in  com* 

|lBjf  with  the  pannel,  and  flbllowed  him  at 

Mae  disuoce  from  the  house  of  Kintalline ; 

mi  that  all  the  wbile  he  was  in  tbe  pannel's 

CMpiajr,  he  beard  nothing  of  Glenure;  only 

^  ptDoel  was  disobliged  at  being  separated 

£•■  biiD,  and  said,  that  if  they  aboot  him 

Md  kept  off,  Glenure  and  he  would  be  good 

mdi  before  they   would  part      Deponea, 

te,  when  he  waa  warned,  and  consequently 

ft<  to  want  Ianda«  he  was  talking  of  his  aitua  • 

"•to  tbe  paonel,  being  poor,  and,  to  his  own 

W<b«Q«on,  unaMe  to  bear  tbe  expenee  of  a 

bv  aiit,  did  not  propoae  to  follow  the  matter 

n  tbat  way :   that  being  asked  a  sight  of  tbe 

^nnsg,  he  gave  it  to  the  pannel,  but  did  not 

we  toy  adnce  in  law  should  be  anked  about 

^  havini;  some  dependence  on  his  innocence, 

^  Ml  being.ooncemed  in  any  of  the  troubles 

ttditt  cenntr?.     And  being  interrogate  for  the 

gBnd,  whether  tbe  panneT  had  adviaed  him, 

lie  deponent,  to  engage  as  bomnao  in  Letter- 

■01^  if  better  could  not  be  proirided  for  him, 

2^i>««ratire.     Cuusa  geientut  patet.    And 

wa  it  truth  u  he  shall  answer  to  God. 

(Signed) 
r.  buirr.  Alex,  Campbell. 

jfawa  Mdcm^re  in  Ducbelly,  kte  herd  in 
?"y^»  aged  20  yeara  and  upwards,  un- 
^*^  sworn,  purged  and  examined  ut  mnra^ 
2j^:  Ansbihahl  Caropbdl  of  Stonefiekl, 
^■■tsrpreler,  deponcsi  Tbat  he  engaged  to 
SLTI^  Mr.  CampbeU  of  Balliet eoUo,  in 
■•  ■»  of  .GleadonMr,  for  tbe  year  1T51 ;  and 
""■eday  after  ba  eotcnd  into  bia  serrice 


tbere^  tbe  pannel  challenged  him  for  accepting 
thereof,  and  told  bim,  that  he  would  be  fit-> 
sides*  with  him,  sooner  or  later,  for  doing  it ; 
and  that  jf  he  did  not  meet  with  resentment 
himself  in  his  life-time,  others,  snch  aa  hia 
friends,  might  meet  with  it  after  his  death« 
Depones,  he  nerer  was  in  the  pannel's  serYice. 
CottM  tcientut  patet.  And  this  is  truth,  aa  be 
shall  answer  to  God;  aod  deponea  b^  cannot 
write.  (Signed) 

Aegtll*  Abch.  Campbell, 

Alexander  (kmpbeU  in  Tynaluib,  agad  fifty 
years,  married,  sworn,  piirged  and  examined 
ut  supra^  depones,  Tbat,  in  the  end  of  April 
last,  the  pannel  called  at  the  deponent's  bonsn 
in  the  morning,  to  have  hia  horse  corned ;  and 
having  called  for,  and  got  a  dram,  whiob-waa 
afterwarda  set  down  upon  tK^  table,  one  Mao- 
lareo,  a  merchant  in  Stirling,  who  bad  lodged 
witb  the  deponent  the  night  before,  being  pra* 
sent,  asked  the  pannel,  if  he  would  not  nalp 
the  deponent  to  a  dram  ?  And  the  pannel  an* 
swered,  be  did  not  know  any  thing  tbat  ba 
would  help  the  deponent  or  any  of  his  naoM  to, 
if  it  was  not  to  tbe  gibbet.  The  deponent  an* 
swered,  that  that  was  not  a  comfortable  exprea- 
sion  to  him,  tbat  it  seems  if  any  of  them  were 
at  the  gibbet,  the  pannel  woold  draw  down 
their  leet ;  and  tbe  pannel  replied,  tbat  of  aone 
of  them  he  wonM,  and  aome  of  them  be  woukl 
not :  that  then  tbe  deponent  aaid,  that  Olannra, 
as  he  supposed,  was  tbe  man  of  the  name  witb 
whom  the  pannel  bad  the  greatest  quarrel,  and 
the  deponent  did  not  know  any  good  cause  tbe 
pannel  had  for  it :  upon  which  the  pannel  an* 
swered,  Tbat  if  Glenure  had  uaed  the  depo- 
nent aa  ill  as  he^bad  used  bim,  the  pannel,  by 
turning  him  out  of  bis  oosaessioa,  be  would 
bare  no  less  quarrel  with  hini  than  be  bad : 
and  the  deponent  replied,  Tbat  that  was  no 
just  cause  or  qoafrel ;  tor  that  if  tbe  pannel  had 
a  lack  of  bia  farm,  Glenmv  conld  not  turn  biai 
out;  and  tbe  deponent'a  wife  waa  alao  prsaeni 
at  tbIa  cooversatMNi.  And  being  interrogatn 
for  tbe  pannel,  whatber  the  ifeponent  then 
thought  bim  seriona,  and  in  earneat,  or  tbat  it 
waa  only  a  joke  ?  deponea,  that,  at  that  time, 
he  thought  it  proceeded  from  malice.  And 
being  further  interrogate  for  tbe  oannel,  de- 
pones, be  waa  at  that  time  perfectly  sober, 
bepones,  tbat  all  tbay  drank  waa  a  gill  of 
aquaviise,  of  which  tbe  deponent  got  a  part, 
Cfftiio  idemtia  patet.  And  this  is  truth,  aa  ba 
shall  anawer  to  God.  (Signed) 

P.  Grant.  Alex.  Campbell. 

Jlapon  Alarray,  vintner,  at  west  end  of  Looh« 
earn,  aged  thirty-fbur  yeara,  iparried,  sworn, 
puraed  and  examined  ut  tupra,  depones.  That, 
in  April  last,  the  pannel  and  Conn  Maclaren, 
merchant  in  Stirling,  came  to  the  deponent'a 
house,  and  the  pannel  told  the  deponent,  that 
Glenure  had  warned  away  scTeral  ftmilies  in 

*  I  belieTo  the  ordinary  expression  is  to  ba 
upsides  with.  Both  seem  to  correspond  witb 
tbe  Eoglisb  TuIgEV  phraie  oi  being  even  wkht 
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Ardflhiers  eiUte  to  remote :  aod  that  he  was 
mformed,  that  nope  of  the  factorg  oo  the  for* 
feited  estatea  had  power  to  remofe  the  tenants ; 
and  that  he  was  going  to  Edinhuivh  to  take 
advioe  of  lawyers  ahout  it;  and,  if  be  had  not 
that  power,  that  the  pannel  would  apply  .for 
gttspension  in  his  own  name,  and  in  name  of  the 
HMi  of  the  tenants;  and,  the  conversation 
turning  ufwn  an  officer  of  the  army,  that  was 
brandM  with  cowardice,  and  had  been  broke  on 
that  account,  the  pannel  said,  that  he  had  rea- 
son to  say  that  Gienure  was  as  great  a  coward 
as  that  officer;  for  that  he,  the  psaneli  h&d 
challenged  him  to  fight  him»  which  Glenare 
declined;  and  desired  the  deponent  to  tell 
Gienure,  that  he  had  told  him  so ;  but  the  de- 
ponent answered.  That  be  wonld  not  carry  any 
Mich  message  from  one  gentleman  to  another  ; 
and,  from  the  eonversatioo,  the  deuMient  under- 
ttood}  that  the  arms  with  which  the  pannel 
fcad  challenged  Glepure  to  fight,  was  with 
pistols.  And  being  intenrogate  for  the  pai»ne], 
depones,  that  he  ibooghc  the  pannel  was  a 
little  concerned  with  drink.  Cama  Mdentidt 
pmtet.  And  this  b  truth,  as  he  shall  answer  to 
God.  (Signed) 

p.  GRAMT.  EwaN  l^UBRAT. 

€0/ia  Jiiiclarai,  merohant  in  Stirliiy,  aged 
twenty-two  years,  unmaniedy  sworn,  pnrged 
aadaxamined  ut  iupra^  depones*  That,  iu  the 
VMnth  of  April  last,  the  deponent  happened  to 
lodge  in  the  house  of  Alejoander  CslmpbeU  in 
Tynalnib  a  night,  and  in  the  morning  about 
Mne  o'dock  the  nannel  alighted  there;  and 


kving  breakfasted  and  fot  a  dram,  the  depo- 
■ent  nndsrslandiiig  that  the  pannel  was  going 
Hm  same  road  with  him  towards  Stirling,  de- 
aired  the  pannd  to  ^?e  tha  landlord  a  dramt 
that  they  might  go  on  their  jooraey ;  that  the 
paonal  answered,  That  he  did  not  think  ha 
ihonM  help  the  landloed,  or  any  of  his  name, 
laa  dnn,  or  any  thing  else,  u  it  was  not  to 
Ihegibbet:  that  he  had  mentioned  lothaland- 
ksd,  that  Glennre  had  warned  him  to  remore 
fiom  his  possessian  in  Ardshid ;  therefiwie  the 
landlord  answcnd,  that  it  seemed*  if  Ihey  were 
«B  the  gibbet,  the  pannel  would  draw  down 
their  feet ;  and  hesupoosed  it  waaon  Glenare's 
aeooont;  to  which  the  pannel  answered*  he 
could  not  say  but  it  was ;  upon  which  the  pan* 
Bel  and  landlord  entered  into  an  altercation  to- 
gether touching  the  justice  of  that  remoring ; 
and,  as  the  deponent  had  no  concern  in  the 
matter,  he  took  little  notice  to  what  passed. 
Depones,  that,  upon  the  landlord's  using  the 
abore  expression,  that,  if  they   were  on  the 
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bell  that  was  to  succeed  in  his  room :  that  h 
did  not  know  any  reason  for  'Glenure's  ufiiij 
him  so,  for  that  they  were  cousins  s^  and,  upc 
the  deponent's  saying,  that  possibly  it  wasnon 
of  Glenure's  fault,  and  that  he  could  not  hd 
it,  the  pannel  said,  he  did  not  know  any  buai 
ness  that  either  the  exchequer  or  the  faotoi 
had  to  turn  out  tenants,  while  they  paid  tbd 
rent ;  and  said,  that  he  was  going  to  Edinburig 
to  get  a  suspension  <yf  the  decreet  of  removing 
Depones,  that,  baring  left  Ewan  Murray' 
house  together,  and  the  said  Bwan  in  compaa; 
with  them,  the  conrersation  turned  upon  a 
officer  in  the  army,  who  bad- been  biokefc 
cowardice ;  and  the  deponent  said,  he  was  aur 
prised  with  it ;  for  that  that  officer*  as  tlie  d« 
ponent  heard,  had  not  declined  to  accept  of  i 
challenge  to  fight  from  Gienure ;  that  there 
upon  tbe  pannel  said,  that  |ie  esteemed  tha 
officer  a  better  man  than  Gienure:  aod  fwai 
Murray  haviiig  contradicted  bis  being  so  goo( 
a  man  as  Gienure,  the  paunel  saia,  that  hi 
knew  the  contrary ;  for  tiiat  he  himself  hai 
giyen  Gienure  a  challenge  to  fight  |um,  whici 
Gienure  declined  ;  and  desired  Bwan  Murrai 
to  tell  Gienure,  that  he  would  fi<;ht  him  whei 
he  would ;  but  Ewan  Murray  declined  c< 
carry  such  a  me8safl[e.  Depones,  that,  afle 
partu^  with  Ewan  Muiray,  in  the  course  o! 
their  journey  t^e  deponent  found  that  the  re 
moving  was  much  at  the  panoePs  heart ;  am 
the  deponent  endeavoured  all  he  could  to  direr 
the  couTersation  to  another  subject :  that  thi 
pafmel  told  him,  that,  if  he  failed  in  his  su8< 

emsion  at  Edinburgh,  be  would  carry  it  to  thi 
ritiah  parliament ;  and,  if  he  failed  there 
told  him,  after  a  little  pause,  and  with  an  em- 
phasis, that  he  behore^  to  take  tbe  only  othei 
remedy  that  remained.  And  being  interrogati 
for  tbe  pannel,  depones,  that,  durtAg  the  coo- 
rersation  in  Campbell's  house,  abore  deponec 
upon,  the  deponent  at  first  thought  that  thi 
(Muinel  had  been  in  joke ;  but  afterwards  it  was 
like  to  become  t ery  aerious ;  for  the  landlorc 
and  he  came  to  pretty  high  words  together 
and  being  further  interrogate  for  the  pannel 
depones,  that  he  did  not  think  the  panne 
drunk,  either  in  Campbell's  bouse,  or  in  Ewac 
Murray's  house  ;  but,  after  leaving  Marray'i 
house,  they  drank  two  or  three  drams  at  a 
dram- house;  and  afUr  that  the  deponent 
thought  him  much  concerned  with  liquor;  anii 
it  was  after  taking  these  drams  that  the  con  versa* 
tion  between  Murray  and  the.pannel,  with  re- 
spect to  challenging  Gienure,  happened.  Aatl 
depones,  that  tlieyhad  rode  several  miles  toge- 
ther,  before  the  conTersation  about  tbe  Britisli 


.  ,  ,         .  ^    were  on   _  . 

S'bbet,  the  pannel  would  draw  down  their  feet,     parliament ;  and  the  deponent  thought  hiui  even 
e  pannel's  answer  was  in  these  words,  Hiat    then  still  ccncemed  whh  drink.    Cauta  scien- 


he  did  not  chuse  to  be  an  executioner,  bot  be 
eouM  draw  down  some  of  them.  Depones, 
that  from  Tynalnib  the  pannel  and  deponent 
proceeded  on  their  journey,  and  about  eleren 
o'dock,  or  .mid* day,  came  to  the  honse  of 
Ewan  Mmrray,  the  preceding  witness:  that 
there  the  panod  again  oom|>buned  of  Glenure's 
vwtTingmiD I  mi  iim,  it  wis  one  Cump- 


tim  patet.    And  this  is  truth,  as  he  shall  an- 
swer to  God.  (Signed) 

P.  Gniirr.  Colin  Maclaii£n. 

John  Mm^  MaccoUi  late  ser? ant  to  the  pan- 
nd,  aged  thirty-se? en,  married,  witness  cited, 
solemnly  sworn,  purged  and  examined  by  the 
iwoni  inloficler  aborc-named,  deponesj  That 
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«l  a  oonveraatioo  that  baopened 
,  John  Beg  and  l>ogaId  Mao- 
Is  fo  the  paoDel,  in  the  pan- 
«l  ikucharo,  before  day-iigbt 
aboat  Yule  last,  as  the  depo- 
reneinbers:  that  the  deponent  was 
ivai^jcd  to  dUtilHn^  the  second  draught 
/ibcvo^  of  aqoavitse;    and  the  pannel 
iM  ibe  deponent  to  ^Ye  him  and  the  peo- 
^fmtai  a  dram,  which  the  deponent  did : 
is  tk  faaoel  said,  Gleoure  -wbald  not  take 
hfm  mm  the  tenanla  of  Aucharn,  part  of 
iilrdrttti  estate,  because  they  bad  given  the 
fmdmmt  bear,  which  Glenure  alledged  they 
ifd  Is  hate  paid  him  :  that  the  pannel  com- 
flBBiit  was  naid  to  refuse  the  rent  in  money 
6ai  Ibe  teaanls  in  a  scarce  year ;  and  oh- 
«fri,  ibat  it  would  be  of  no  gr^  consequence 
bin,  ibe  panael,  thoog'h  he  should  pay  back 
iikar,  ia  oomparison  to  what  it  would  be  to 
thefCBBBls  for  Bubae(|uent  years,  in  caste  they 
vadttged  to  pay  their  farm  bear  and  meal ; 
■isidftbe  teaanta  or  commoners  were  likely 
akisnr  ill  off;  for  If  Glenure  went  on  in  the 
a^brlaeQ  did,  it  was  likeljjr  he  would  bejaird 
rf Ippin  kk  a  very  short  time;  and  that  he 
bvs  SBBs  a  set  of  commoners  in  Appio,  who 
said  aot  allow  Glenore  to  go  on  at  such  a 
:  Is  which  the  deponent  and  the  rest  an- 
that  they  knew  no  commoners  in  the 
that  could  strive  or  contend  with  Gle- 
ia  that  viaiuier.  •  Depones,  that  be  bad 
venafion  with  the  said  John  or  Du^ld 
Os  that  day,  nor  any  time  IbereaRer, 
Am  the  import  of  the  above  communing. 
Bosses,  that  ia   seed-«time  last,   when  they 
*Bshsmwnigthctath«fiel(|  in  Aucharn,  being 
lb  very  day  that  James  Stewart  went  for 
Uala^gh,  Allan  Breck  Stewart  came  to  the 
^^■■■1,  and  the  said  Dogald  Maccoll,  as  they 
SR  yakioif  the  hones ;  and  the  deponent, 
liiha  adoed  him  some  questions  about  France, 
■i.  beiSd  not  see  any  of  the  people  that  went 
MMne  hack  m  so  good  a  way  as  they 
to  which  Allan  Breck  replied,  that 
^  cane  hack  better  than  they  went ;  and 
tetbcy,  meaning' the  people  of  Appin,  might 
hasA  better,  if  they  were  worth  themseWes : 
tfnibe  deponent's  answering,  that  he  did  not 
ae  biw  that  conid   happen,  Allan  Breck  an> 
if  they,  the  commoners,  were  worth 
I,  tlitey  isould  keep  o\it  Gleqnre,  and 
I  from  oppressing  them  ;  in  which 
dKy  vouid   not  be  banished  from  their 
•essioos ;  and,  upon  the  deponent*s 
he  did  not  see  bow  any  body  could 
to  strive  or  struggle  with  Glenure  in 
teeiy,  as  be  bad  the  laws  of  the  king  and 
vakT  fiw  him,  and  nobody  to  support  or  take 
^  (y  the  hsondy  after  their  so  doing ;  Allan 
al^bebad  it  in  his  power  to  save  or  protect 
*f  Uy  that  woold  put  Glenure  from  tranip- 
^apai  the  country  in  the  manner  be  then 
H  lad,  being'  interrogate  for  the  pannel, 
Mkm  Che  99id  Allwk  Breck  used  to  wear, 
*bbenwhim  at  Aucharn?  depones,  that 
kdi^  nw  Inm  vre^r  a  blue  side  coat,  red 


wiikteoat,  and  blade  breeches,  with  a  hat  and 
feMher,  ezecpt  twice  that  be  saw  him  in  a 
black  short  coat,  with  while   metad  bottomb 
The  first  time  he  saw  him  with  the  said  short 
coat,  was,  when  the  pannel  was  at  Edinborgh  ; 
and  the  said  Allan  Breck  told,  be  was  going  to 
Rannocb,  and  actually  went  away,  and  stayed 
several  days ;  and  the  other  was  upon  Monday 
the  lltb  day  of  May  last,  when  he  saw  the 
said  Allan  Breck  come  to  Aucharn  dressed  in  his 
long  clothes,  and  came  directly  where  the  muh 
nel,  Allan  bis  son,  John  Beg  Maccoll,  and  tba 
deponent,  were  covering  potatoes :  that,  when 
Allan  came  up,  they  were  rating  tbemsehtes, 
and  sitting  by  one  anothl&r :   that  AlhtU'  Brsdc 
sat  with  them ;  and  all  the  conrersation  tbit 
the  deponent  noticed  was,  some  qucations  about 
the  welfare  of  the  people  of  Gmcrearan:  and 
that  he  did  not  observe  the  pannel  have  any 
private  conversation  with  the  said  Allan  Breck  ; 
for  that,  a  very  little  time  after  Allan  Breck'a 
arrival,  the  pannel  had  a  message  to  meet  Mr, 
CampbeH  of  Airds  at  Keel ;  and  tbat  tl^ 
happened  after  mid -day :  that  the  pannel  im- 
mediately, upon  receiving  the  above  message, 
went  away  in  order  to  meet  Airds :  and  that  ne* 
body  went  along  with  the  pannel,  Allan  Breck 
havmg  stayed  mtb  them :  that  a  little  thereafter, 
the  deponent,Allan  Stewart  the  pannel'sson,aad 
John  Be^  Maccoll,  went  to  cover  potatoes  at  a 
greater  distance  from  the  pannel's  nouie;  that 
Allan  Breck  stayed  bebttrd ;  and,  some  time 
thereafter,  Allan  Breck  came  wheie  tbey  were 
working,  dressed  in  a  black  abort  coat  with 
white  metal  buttons  and  black  breeches,  and 
wrought  with  them  in  covering  potatoes.    De« 
pones,  that  the  deponent  came  rery  early  upon 
Tuesday  morpiog  to  the  paanel's  son,  and 
found  the  servants  getting  up  :  that  the  depo<* 
nent  went  to  Aucharn,  at  about  a  quarter  of  a 
mile's  distance,  for  a  slaughter-spade ;  and,  aa 
he  was  returning  from  thence,  be  met  the  pan- 
nel going  ibr  Appin's  bouse;   and  when  be 
came  to  the  paimel's  house,  he  saw  Allan  Breck 
sitting  in  a  room,  dressed  in  the  black  short 
coat,  combing  his  hair.    Depones,  be  never 
saw  the  said  Allan  Breck  at  work  any  of  tba 
times  be  saw  him  at  Aucharn,  except  covering 
the  potatoes  upon  the  Monday  evening  as 
aforesaid.     Catua  scientia  patet.    And  this  ia 
the  truth,  ss  he  shall  answer  to  God. 

(Signed) 
Ja.  Ferguson.  Arcb.  Campbeu.' 

Dugald  Maccoll^  servant  to  the  pannel,  an- 
nuirried,  aged  S4  yetfrs,  witness  cited,  sworn, 
purged  and  examined  ut  tupra^  by  the  fore- 
named  sworn  interpreter,  depones.  That  in  the 
latter  end  of  winter  last,  about  day4Nreak,  the 
deponent  was  alongst  with  the  pannel,  in  his 
brew- boose  at  Aucharn  j  in  company  with  John 
More  Maccoll,  and  John  Beg  Maccoll,  b6th 
servants  to  the  pannel:  that,  after  taking  a 
dram  of  whisky,  the  conversation  fell  upon 
the  tenants  of  Ancham,  a  part  of  the  forfeited 
estate  of  Ardshiel ;  and  that  it  was  then  men- 
tioned, tbat  they  were  in  use  to  pay  some  bear 
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miidaetlatpnrtoftiieirrHit:  tbttthetenantt 
of  the  said  tomi  of  Aucharn  had  paid  the  bear 
to  thepannel  tbev'  ^ere  in  me  to  pay,  and  made 
offer  of  money  ior  that  aod  the  rest  of  the  rent 
to  Glenure,  the  factor;  and  that  Glenare  re- 
fused to  take  the  money,  intiating  to  have  the 
Tictual  paid  in  kind  aa  formerly :  upon  which 
the  pannel  said,  that  Glenare  was  Hkc  to  hurt 
him,  the  said  James  Stewart,  as  much  as  was 
in  his  power ;  for,  as  the  tenants  had  paid  him 
the  bear  in  use  to  be  paid  out  of  that  farm,  and 
turned  it  to  his  own  nse,  he  would  be  obliged 
to  answer  to  Glenure  for  that  article  of  the  rent ; 
but  added,  that  that  was  not  the  worst  of  It,  and 
that,  if  he,  Gleoore,  went  on  in  the  same  way, 
it  was  likely  be  would  in  five  years  be  laird  of 
Appin ;  and,  open  the  deponent  and  the  said 
John  More  and  John  Beg  Maccoll's  saying, 
thai)  that  was  likely  to  happen,  the  said. 
James  Stewart,  the  pannel,  answered,  that 
that  was  the  fmnlt  tof  the  commoners  or  fol- 
lowers ;  for  howerer  he,  or  paople  in  drenm- 
atancesl^ke  him,  would  shin  for  themselfcs, 
they,  the  commooera  would  be  Tery  badly  off: 
and  added,  that  be  knew  commoners  once  in 
Appin,  who  would  not  allow  Glenore  to  go  on 
at  such  a  rate ;  to  which  the  deponent  aod  the 
others  present  anawered,  that  they  beliered  thai 
there  might  be  oomnsoners  once  in  Appin  wl^a 
would  do  so.  Depones,  that  he  does  not  ra« 
member  that  he  and  John  Bqr  Maccoll  had| 
MX  any  time  that  day,  or  thereafter^  any  eaoi- 
4Q(iuning  idwut  the  sense  or  meaning  of  thia 
.couTcrsation  that  happened  in  the  brew-houie. 
Depones,  That,  upon  the  last  nightof  December 
last,  Glenure  and  John  Campbell  of  Bailie* 
yeolan  were  in  company  with  the  pannel,  John 
Stewart  younger  of  mllachelish,  and  James 
Stewart  in  AnEiamurchan,  uncle  to  the  pannel, 
in  the  house  of  John  Breck  Macoombie, 
chaoffc>keeper  at  Kintalline ;  aod,  after  night- 
fall, by  the  desire  of  his  mistress,  the  deponent 
went  there  to  attend  his  masteiw home:  that, 
afCer  he  came  there,  Glenure,  the  pannel,  and 
his  company,  drank  till  it  was  late  at  night,  and 
the  deponent  heard  them  speaking  t(M[elher ; 
hut  as  It  was  in  English,  be  did  not  understand 
what  they  said :  that  at  last  they  began  to 
.speak  ?ery  loud,  and  got  up  upon  their  l^t: 
thiA  the  deponent,  and  se?eral  other  com- 
moners, who  happened  to  be  at  the  house  at 
the  time,  apprehending  they  were  going  to 
Lijuarrel,  went  into  the  room  in  order  to  prevent 
It :  that  they  still  spoke  loud,  and  in  Eoglish  ; 
and  the  deponent,  with  the  assistance  of  John 
Maccomhie,  alas  John  the  son  of  Duncan  and 
.grandson  of  Malcolm,  and  another  John  Mac- 
comhie, alias  the  son  of  Dancan  and  grandson 
of  Duncan,  both  then  tenants  in  Ardshiel,  and 
.John  Roy  Maccorquodale,  then  in  Lettermore, 
Aow  in  Ballachelisn,  carried  the  pannel,  and 
the  said  James  Stewart  his  uncle,  out  of  the 
room :  that  they  insisted  for  being  back  to  the 
company ;  but  that  young  Ballachelish  came 
to  them,  and  told  them  that  they  must  not  go 
•back,  and  that  they  ought  to  be  good  friends : 
«pon  which  the  pannel  said|  he  would  not  stir 
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from  the  place,  till  he  waa  toM  by  Glennn 
he  would  go  to  his  honae  next  day ;  that  B 
lachelish  said  he  woold  go  and  get  notice,  a 
accordingly  went  into  the  *roona,  and  retaro 
back  in  a  little  time,  and  told  the,  pannel  tt 
Glenure  promised  to  aee  him  at  his  house  w 
day :  that  the  pannel  asked  if  Glenore  liad  pi 
mised  so  npon  his  honour  %  and  onon  Ballaol 
lish  answering  he  did,  the  oe|ionent  a 
the  said  John  Roy  Bf  aoeorquodale  carried  t 
pannel  o? er  a  bom  adjoiniog^  to  the  said  bos 
of  Kintalline  in  the  road  to  Aucharn ;  ap 
which  the  pannel  told  them,  they  were  bsM 
at  that  than  in  doing  what  they  ought  to  do,a( 
that  it  was  to  side  with  CHeoore,  not  'with  hii 
that  they  were  there ;  and  asked  the  teoai 
then  present,  what  kept  tiiem  there  ao  late,  ai 
why  they  did  not  go  home  in  proper  time  * 
night  P  And,  they  answering  that  they 'wa 
there  waiting  npon  hioSy  the  fmnoel  replia 
that  it  was  not  waitings  upon  him  they  ww 
bot  upon  Glenure,  to  'sea  what  they  could  |i 
ay  him :  that  h^  continued  at  aoch  oodvcth 
tion  as  this,  till  they  came  to  the  fields  of  Aa 
chindarroch,  hard  by  Aucharn,  when  the  sri 
John  Maeoombie,  aliaa  the  aoo  of  Duncan  Mi 
dlchallom,  said,  that  1m  waa  toM  that  Gieaai 
had  a  draWD  hanger  in  the  room  where  tha 
had  ban  drfnkhig,  afler  the  pannd  and  bi 
uncle  were  carried  out,  decMring  that  h 
woold  not  aOow  them  to  return  to  his  Compaq 
any  more  that  night ;  npon  which  the  psaac 
asked  them,  why  he  did  not  tell  him  that  1^ 
fore  he  came  away  from  the  house,  that  k 
might  aee  if  it  was  true,  and  what  Gteaon 
meant  by  it?  and  insiated  then  on  going  bad 
to  know  the  truth  of  it ;  .  bot  the  deponent  aa^ 
the  other  tenants  declaring  they  would  ootrf* 
low  him  to  go  back,  he  liid  them  go  about  tbcii 
bosiness  and  leave  bios,  which  they  accord- 
uigly  did  ;  and  the  pannel,  and  the  said  JaM 
Stewart  his  uncle,  went  to  Aucharn,  atteodd 
only,  as  he  remembers,  by  the  deponent  ana  a 
boy-herd  named  Duncan  Maccannanich :  that, 
when  this  happened,  the  pannel  James  Sicwirl 
and  bis  uncle  were  very  drunk.  DepaiWi 
that,  some  time  in  March  last,  when  the  da- 
ponent  and  John  More  MaccoU  were  harrowiag 
the  tath -field  at  Aucharn,  being  the  saais 
day,  or  the  day  after  the  pannel  went-  wf 
Edinburgh,  Allan  Breck  Stewart  ^'^ed  ftr 
a  good  time  about  the  field;  and  as  they 
were  h*sing  their  horses,  the  said  Allan  Bre«n 
and  they  entered  into  conversation  about '  rtujii 
and  people  from  this  country  there  ;  and  JsM 
More  Maccoll  asked  if  there  was  any  P'^*?*" 
of  any  of  them's  coming  back  ?  Upon  A/l« 
Brack's  answering  he  was  afraid  they  ''OJ'* 
not,  John  More  said,  he  wished  that  none  baa 
ever  comefromHbat  country ;  in  which  *"**J3 
Allan  joined  him,  saying,  it  had  dispersed  iw 
friends  he  most  regarded ;  and  that  it  was  a  paro* 
cuiar  misfortune  that  the  management  of  aw 
concerns  theyleft  behind  them,  fell  into  the  haa 
of  one  that  was  about  to  shew  them  n^,JT°:^ 
of  favour ;  and  declared  that  he  meant  G««»J2 
and  told  that  the  commoners  of  Appm  www 
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Mli««A,«hn  ilny  did  not  take  him  oat  of 
Ikiviy  lAft  wv;  and  upon  tlwtr  saying 
wMff  vNMnia  that  riaqnet  not  knowing  who 
M^mti  kf  tbcm,  Allan  anawere||,  that  he 
kawt  nj  10  iSBUfey  oot  of  the'  way  any 
ION  Ite  PO«M  do  90,  in  a  way  that  he 
wiMwtnr  fcecikhed;  and  also  said,  that 
ifi«rftbstrih«tliey  were  of;  (meaning  the 
ttMi)  vera  nat  like  to  be  the  least  suflerers 
MhsMe^fioGiatfBgs.    Depones,  that  the 
Mtme  he savr  Attan   Breek   Stewart  at 
w  ahetit  the  bec[inning  of  the  oat- 
j,  nhioh  wai  pKity  Jar  adTanoed  in  the 
•f  Mvch :  Unit  he  was  then  dressed  in  a 
dkUoeemt,Rd  wsistejrat,  and  hlack  breeches, 
llkt  bit  sad  fflttber :    that,  while  he  was  in 
lb«NBlry«i'AppiB,  he  was  for  the  most  part 
nib  fSBBsPs  boose ;  bnt  that  he  was  absent 
wrM'tooasidcnbletimey  when  he  said  he 
NMlRunoeh:  that  the  deponent  saw  him 
ib»be  aid  he  was  going  to  Rannoeh :  that 
dreooed  in  a  black  short  coat  with 
belsnging  to  the  pannel,  bine 
ibipedwiih  whke,  and  a  don  great 
fM|Whaeb  the  deponent  thinks  belonged  to 
iiiQliwiutthe  pannersson ;  and,  being  now 
Am  lbs  two  blaek  short  coats  in  the  clerk's 
U,  depoaes,  tbat  the  coat  with  the  silrer 
iMMoatbe  pockets  belonged  to  the  pannel, 
«i  iithe  nme  the  said  Allan  Brack  bad  on 
^  be  aid  he  was  going  to  Ranooch  as 
ifawid;  aad  the  other  coat,«witb  no  buttons 
ipiliw  pseket,  bekMiged  to  Alhin  Stewart,  the 
fmifi  na.    Bepones,  that  he  saw  him  hare 
vAinae  dras  when  he  came  back  from 
fawek   Bepones,  that  he  does  oot  mind  to 
^mtfae  sud  Allan  Breck  wear  the  said 
Mmt  ttsay  other  time,  ezoept  upon  Mon- 
%iid  ToeBday  the  lith  and  18th  of  May 
M.  Oepeaei,  that  opon  Monday  the  ttth 
%tf  Kay  hat,  be  went  to  the  wood  for  fire- 
j^d;  aad  opoo  bis  oomincr  home  in  the  af- 
*m>s,  be  mnd  the  said  Anan  Breck  dressed 
albeaJdUaek  abort  coat,  working  at  potatoes 
[^siih  Jehu  More  Maccoll,  and  John  Beg 
■Mdl,  tvoof  the  pannel's  servants,,  having 
^kiiawiibbek  breeches.    Depones,  tbat  he 
*^ Aland  AUaa  Breck  npon  Tuesday  morn- 
*|iAiliihofMay  last,  in  the  panners  house, 
■MNdiothe  nid  black  coat  belonging  to  the 
i*>d,  and  Uoo  trowsers  striped  with  white 
■Amiov  ihewo  to  him  in  the  dork's  bandsy 
o'*  Use  boBoet.    Depones,  that  the^depo- 
"Mnatildtbe  aaid  AUan  Brack  left  Aucham 
*9  tpoa  the  Tuesday,  and  the  deponent  has 
Ma*  \m  noce.    Deponei,  that  upon  Fri- 
^(vonctbe  15tb  of-ttny  last,  the  deponent 
y  Jjfcs  fiqr  BlaoooU  overtook  Katharine 
JplrMtnst  to  the  pannel,  in  the  brae 
^  Aa  Wnho  of  Ancharu,  with  a  pock  or 
yttsdmntbiag  in  it,  under  her  arm  ;  the 
||Wad[id  her,  what  she  had  got  in  the 
^  'Va  vhieh  she  answered,  tbat  it  was 
^^^^Bnekl  clothes,  and  that  she  was  going 
"I^'I^And  ;  and  the  deponent  and  the  said 
\^M  ibccoll  saw  her  hide  the  sack  in 
''^  ^  Hid  ckitbes  were ;   and  that  ibis 
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htppened  about  four  o'ck)ck  in  the  said  after- 
noon. Depones,  that  upon  Thursday  evening 
the  14th  or  May  last,  after  notice  of  Glenure's 
minder  came  to  Aucham,  Allan  Stewart,  son  to 
the  pannel,  desired  the  deponent  and  John  Beg 
MaoooU  to  hide  a  laige  Spanish  gun  that  osed 
to  staud  in  the  brew  house;  and  told  them, 
that  he  himself  had  concealed  a  lesser  gun  that 
used  to  stand  at  the  end  of  the  gimel*  in  the' 
bam,  under  the  said  girael,  where  he  thought 
it  wonki  be  safe.  Depones,  that  the  deponent, 
and  the  said  John  Beg  Maccoll  on  the  said 
Thursday  evening,  hid  the  large  or  Spanish 
gun  tbat  used  to  stand  in  the  brew-honse,  under- 
the  thatch  of  the  sheep- house,  .and  three 
swords  they  took  out  of  the  barn,  and  n  tburth 
that  was  brought  bv  John  Beg  Maccoll,  the 
deponent  does  not  know  from  whence,  under 
the  thatch  of  the  hack  of  the  barn.  Depones, 
that  about  four  o'clock,  Friday  the  16th  of  May 
last,  the  pannel  desired  the  deponent  to  carry 
the  above  arms  ftrom  the  houses,  and  hide  them 
in  the  moor:  that  accordingly  the  deponent 
and  John  Beg  Maccoll  took  the  aforesaid  large 
^gun  from  the  back  of  the  sheep- house  uotter 
the  thatch,  and  the  said  four  swords  from 
under  the  thatch  of  the  bam,  and  found  the 
gun  that  used  to  stand  in  the  barn  under  the' 
girnel,  wber^  the  said  AUan  Stewart,  tlie  pan- 
nel's son,  said  he  hid  it,  and  carried  tnem 
to  the  moor,  and  hid  them  in  the  hole  of 
a  rock,  above  the  .  peat-moss ;  *  and  tbat  it 
was  told  at  Aucbarn,  tbat  there  were  sol- 
diers Gominff  to  the  countrv,  before  these 
arms  were  hid  in  the  bill,  as  above.  Depones, 
that  the  said  John  B^  Maccoll,  and  the  depq- 
nent,  had  the  above  arms,  when  they  overtook 
Katharine  Maccoll,  as  aforesaid,  with  the 
clothes.  Depones,  that  the  large  or  Spanish 
gon,  timt  stood  in  the  brew-bouse,  was  charged 
with  powder  and  small  drops ;  and  that  there 
was  no  shot  in  the  small  or  lesser  gun,  that 
used  to  stand  at  the  end  of  the  girnel  in  the* 
barn ;  but  Allan  Stewart,  the  pannel's  son,  car- 
ried out  the  said  gun,  two  or  three  moraioga 
in  order  to  shoot  black  cocks  in  the  latter  end  of 
March  or  be|inning  of  April  last.  Depones, 
that  Allan  Breck  Stewart  was  also  in  use 
to  carry  out  the  said  laive  or  Spanish  gun  two 
or  three  morbinga,  in  on&r  to  shoot  black  cocks; 
and  about  that  time  saw  him  endeavour  to  help 
the  k)ck  of  the  said  gun  with  a  file.  And  being 
interrogate  forthe  pannel,  depones,  that  he,  the 
deponent,  has  no  skill  about  guns  ;  but  heard 
the  said  Allan  Breck  and  Allan  Stewart,  the 
pannel's  son,  more  than  once  complain,  that 
the  guns  were  in  bad  order.  Depones,  that^ 
when  the  deponent  came  home  from  the  wood, 
upon  Monday  the  11th  day  of  May  last,  the 
pannel  was  oot  at  home;  and  the  deponent 
was  told  he  was  gone  to  Keels  to  meet  the 
laird  of  Airds :  and  that  the  deponent  had  gone 
to  bed  before  the  pannel  came  home  that 
night:   and  that  early  upon  Tuesday  morning, 

when  the  deponent  got  up,  he  saw  the  panoet 
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without,  who  %M  him  tfatt  he  w«  wriag  to 
Appia'f  house:  find  that,  lo  the  detoneel's 
kuowledfff ,  Albo  Brock,  or  the  penvers  som, 
were  not  then  up:  that  he  saw  the  paDuel  go 
towards  Lettershuoa,  where  Appin  Ui^es.  Ile- 
pooes,  that  Allan  Brock  Stewart  1^  Aueham 
telbre  the  pannel  returned  from  Lettershnnat 
iMid  upon  an  interrogatory  put  for  the  pannel, 
ii'the  pannel  had  giyen  the  short  blaek  coat  .the 
deponent  saw  tlie  said  Allan  Breck  wear,  aiul 
which  he  has  deponed  belonged  to  the  pawm, 
was  given  hy  the  pannel  to  the  deponent,  or 
any  other  of  his  servants,  hefiwe  the  said  11th 
of  Ma^,  depones,  that  the  said  Uack  coat  was 
not  gi?en  to  him,  the  deponent,  nor  to  anv 
other  of  the  servants,  to  his  knowledge.  And, 
being  interrogate  for  the  pnnnera,  alter  shew- 
ing him  the  powder-horn,  now  in  the  clerk's 
hands,  iMid  which  had  been  fomwriy  shewn 
him  when  he  was  examined  upon  tbenreeog- 
nition,  whether  he  had  ever  seen  it  betore  the 
time  of  taking  the  said  precognition  ?  depones, 
be  never  did.  And  being  interrogate  ror  the 
pannel,  depones,  that  GMnnreand  Ballieveo- 
Ian  dined  at  the  nannel*s  house,  in  company 
with  the  pannel,  toe  day  aAer  they  were  like 
to  have  quarrelled  at  Kintalline'  as  aforesakL 
Depones,  that  it  was  ordinary  for  the  nannel 
to^vea  dram  to  his  servanto  every  tibe  he 
distilled  a  double  draught  of  whisky.  De- 
pones, that  the  double  draught  wasa  mstiliing, 
when  the  depcnpent  and  the  other  servants  got 
the  dram  mentioned  in  the  first  part  of  this  depo- 
sition, Canaa  t^ien^ks  patet.  And  this  is  the 
truth,  as  he  ^hali  answer  to  God,  And  declares 
be  cannot  write.  (Signed) 

J,  FsBGusoN.  AacH.  Campbell, 

Jf^  Beg  MaccoU*  servant  to  James  Stewart 
pannel,  aged  27  years,  unmarried,  sworn, 
purged  and  examined  ut  Mnra,  by  the  sworn 
interpreter,depone8,  that  thelatter.end  of  winter, 
or  beginning  of  spring  Ust,  early  in  a  morning, 
th»  pannel  ffave  a  dram  to  the  deponent,  Doa- 
gal  Maoooil,  and  John  More  Blaoooll,  both 
aervants  to  the  pannel,  in  the  pannel's  brew- 
house:  that  toe  conversation  falling  upon 
Glenure,  the  pannel  complained  that  Glenure 
was  no  firiend  of  his :  but  that  that  was  net  the 
worst  of  it;  but  that  if  he  waste  g!^  on  as  be 
did,  it  was  likely  in  fiv.e  years  be  wodd  be 
lain!  ef  Appin ;  and  the  deponent  and  the  other 
two  Maocolls  answering,  tnat  that  was  likely 
to  happen,  the  pannel  replied,  that  he  knew 
once  a  sett  of  commoners  m  Appin,  who  would 
net  allow  Glenure  to  can^y  matters  with  such 
a. high  hand  ;  and  to  which  the  dqionent  and 
the  other  two  Maocolls  answered,  That  they 
did  not  believe  there  was  any  commoner  ii| 
Anpin,  that  durst  contend  or  strive  with 
Glepure  in  such  a  way :  that,  immediately 
thereafter,  the  deponent  andDougal  Maecoll 
went  out  of  the  brew  -bouee,  leaving  the  pannel 
apd  John  More  Maecoll  thine.   Depones,  that, 

*  See  the  Pannel's  Dying  Speech  at  the 
end  of  the  Case. 


aAer  they  went  oot  of  tlie  hraw-bovee^  eilli 
that  day,  or  seme  tieae  thereafter,  the  dtpi 
nent  and  Dougal  Maecoll  talked  Isgethc 
what  the  import  of  this  ooovessaliea  nuil 
be ;  and  tnat  the  deponent  was  at  a  km  whi 
ther  to  consider  itasnn  eooomragement  ta  di 
stroy  Glenure^  or  as  n  complaint  against  II 
commoners  of  Appin,  as  boI  being  so  fsitbf 
to  the  pannel  as  ne  expected  them  te  be,  D 
pones,  that,  in  March  fast,  AUnn  Brack  Stava 
came  to  the  pannel's  hoiMMt  late  in  tbe  efttim 
dreesed  in  a  Une  side  ooal,  red  wairtcast,  ai 
Uack  shag  breeches,  ami  n  leathered  hat;  tb 
he  kioked  bito  the  kiUshett,  mid  went  iMi 
dialely  to  the  room  where  the  pannel  and  k 
fiunily  were:  that  afterwards  be  need  to  gst 
the  cooBtry  to  difieranft  plaees,  nnd.esaeAi 
qnently  hack  to  the  paimel's  borne:  thatSM 
be  rsmained  there  n  week,  wbiob  iatbeksfi 
tiBM  be  stayed  there  at  one  tioie.  DispsM 
ttiat  tbeaaid  Allan  Breek  Stewart  csbm  tod 
pannel's  boose  from  FaaiMMdoieh  upon  Vimk 
the  11th  of  May  last,  about  mMUdny,  dnaii 
as  above:  that,  upon  the  evening  et  the  sd 
.day,  the  deponent  saw  the  said  Albn  Btti 
"^dressed  in  ablaofc  short  ooat  with  silver  bnttin 
Depones,  that  there  waa  two  abort  Uaek  coe 
with  siUer  buttons  in  the  pannd's  hevse;  tl 
one  belonging  to  the  pannel,  and  the  othsr  I 
Allan  Stewart,  his  son ;  the  deponent  dom  M 
know  which  of  them  the  said  Allan  Bieck  to 
on.  And  depones,  that  the  ooato  wem  so  libl 
that  he  could  not  distioffoisb  the  one  from  Ih 
other.  And  depones,  tnat  it  was  one  of  tba 
black  coats  he  had  on,  the  deponent  knla^ 
seen  him)  the  said  Alhin  Breck,  near  lb 
houses,  in  his  side  clothes ;  and  some  liA 
thereafter,  coming  from  the  bouse,  drsised  i 
the  said  short  ooat^  in  the  evening  ef  lb 
aaid  Monday  the  1 1th  of  May,  and  came  wh« 
the  deponent  and  John  MCon*  Macostt  w« 
covering  potetoes,  and  wronght  with  them  n 
some  time.  Depones,  that,  aome  time  tbsR 
after,  a  young  lad,  brother  to  Glenoo,  bj 
name  Donald,  as  the  deponent  thinks*  euDel 
them,  and  told  that  Glenure  was  esme  bom 
from  Bdinbui^h,  and  waa  to  go  to  I^ohsbyi 
upon  which,  some  conversation  bapffftngj 
about  removing  the  tenants,  Allan  BrMKiiP 
Devil  a  bit  of  the  new  tenaate  wonld  getpii 
session,  unless  they  bad  a  warsant  to  anew 
or  come  in  by  force.  Depones, that, wbcatai 
said  Albm  Breck  came,  upon  the  lltb  ef  W 
last,  to  Aucharn,  the  pannel  was  sesiag  to 
deponent,  John  Mora  MaccoU,  an^  ^!)P 
Maecoll,  working  at  potatoes ;  and  that  Alto 
S|ewart,  the  pannel's  son,  wns  likewise  thato 
that,  when  Allan  Breck  came,  they  werssttto|i 
all  together ;  and  that  he  seated  himw  ^ 
the  pannel  and  had  some  eonvermtioa  a 
Engltth,  which  the  deponent  doea  not  nndffi 
stand.  Depones,  that  Charles  Stowert,  son  « 
the  pannel,  and  — ^  Stewart,  daogbter  u 
Fasoacloicb,  came  te  Aueham  from  '**'^ 
cloKh,  a  little  after  the  said  Allan  Brsdi*   U» 

Goes,  that  upon  Thursday  the  14th  of  ^ 
rt,  the  pannel  gave  a  letter  to  the  dsponoot 
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likMhffriiiCbiitoBteirtfl,  ooteiy  pob- 
itHliijkqh ;  ftml  told  the  depoamt;  that 
Ai  kMrmto  mke  OT  ctme  the  Mid  Charles 
ttjwatwiatathe  eeimtry  of  Apnin  to  pro- 
MfMl  OkDve,  iB  caae  he  had  oot  a  anf- 
idrtwimlto  femaire  the  teoaota  of  Ard- 
m  %Mes,  that  the  paoiiel  desired  the 
4pMi«la  Mke  an  poBaMe  dispatch,  and  de- 
AiMb  Bnck  Haooonbie  at  Kintaiyne,  and 
ii«id  Join  More  Macooll,  serrant  to  the 

tt1rW  was  thea  at  Kintalliiie,  to  ferry 
.NBOit  fiem  Kistalliiie  to  Onieb,  beiogr 
mk  4mlK  than  the  ferry  of  BallaeheKah. 
lySM,  Ikatthe  paanel  also  told  htm,  that  he 
vatigit  isne  money  firom  William  8teirart, 
■■hniatMafybom,  to  pay  ibr  milk -«oirs 
te«M  bsmfbt  for  bim  in  the  conotry  ^  and 
HV  thsttsnqr  was  w*  smt,  he  would  not 
flilhesiws.    DspoDes,  that  be  was  ferryed 
imliitaliiBe  to  Oaicfa,  and  went  on  to  Fort 
wSm,  lad  sMt  Glennre  at  the  three-mile 
Mr,  wbt  asked  the  deponent  from  whence 
llSMnf  To  whicb  the  d«Mnent  answered, 
^khadsomeeferKeiHs.    Di^nes,that, 
HTioiasiBtod  with  Glenure^s  senrant,  he 
MwBieemfenalisn  with  him,  andtokl  him 
MignartsFortWaiiam.    Depones,  that 
»«t  tstran  Aneham  about  r  or  8  o'doek 
i4ft Miaiaff, and  madeallthe  dispatch  he 
mUH  Fsft  Wiliiam,  wbctw  he  arri? ed  about 
^dMk.    Depones,  that  when  he  came  to 
M  VViam,  be  delivered  the  letter  be  got 
■bUm  pooael  to  Willhmi  Stewart,  merchant 
blbqrbaigb,  who  toM  bim,  that  Charles 
■Mtenotttry  was  net  at  home,  he  havw 
■ffsn  la  tbe  bsaes  of  Lochaher  in  the 
wf$  aad  l»ld  the  deponent,  that  he,  tbe 
MWiffiia,  bad  wrote  to  the  pannel  in  the 
Mii|;  wA  tbm  there  was  a  notaty  along 
|ll<]kBore^  who  would  aenre  the  pannel  as 
gluflfcasre.     Depones,  that  he  does  not 
S"fc»<bit  be  asked  fiiir  any  money  from 
^■iflktirt,  nor  dU  he  give  him  My,  but 
g»  «MiM  aend  serrants  for  the  cattle. 
jgf'ft  dm  he  stayed  a  very  short  thne  at 
|MWrb:  ilmt  Ae  aaid  WHIiam  Blawart 
JjWIhir  if  be  waniad  victaalsr  Uuonthe 
2|>i>^i8iwaring^he  did  not,  the  said  Wil- 
wMfbtbun  into  fals  faonae,  and  ffave  bim 
*^|  nid  ihn  deponsnt  isMnediately  r»> 
w^^theehort  road  to  the  femr  of 
JMdiA,  aad  ibnnd  Glennre  at  the  nrry 
PMhtn:  tbal  the  deponent  required  of  the 


*9mi  to  ftriT  htm  immedamy,  and  the 
gM.imiuJ  him  to  stay  tOI  be  wouhl  be 
ggwilb Olsnuiu's  horses;  butthedepo* 
||||wiidl»  him  that  the  stream  was  rapid, 
2l7^^«ome  tiase  befiwe  they  would 
g[i>buiM»  be  ought  to  ftivy  him  hnme- 
^t  iM  he  nceordingly  did ;  and  that 
!Niteke*«tt  4  o^deac:  that  upon  hia 
S^Aefirry,  be  aset  Awhibald  Mackmh, 
9t  Mi  Ihn  Appm  side,  t»  whom  he  told 
*^ki|ii  bum,  and  his  errand;  and  thai 
S  ***">»  lei<  the  deponent,  that  he  was 
jy'llyt  men,  that  be  was  going  to  meet 
^"^;|[it  the  new  tenants,  that  were  to 
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oome  to  Adbbiel,  bad  come  to  Glendoror  with 
their  cattle;  and  were  to  take  possession  next 
day  ;  and  tbe  deponent  told  him,  that  he  did 
not  believe  they  would  ret  poiseasion  till  their 
warrants  were  seen.  Depones,  that,  a  little 
tbeiuaftcr,  he  met  Alexander  Stewart  elder  of 
Ballachelisb,  to  whom  he  told  where  he  had 
been,  and  his  errand,  and  tbe  conversation  he 
had  with  tbe  ferrjr-man;  and  Ballachelisb  de- 
sired him  to  tell  his  master,  if  be  would  send 
ibr  bim,  be  would  go  along  with  him  to  see 
Olennre's  warrant  pepones,  that  be  passed 
through  tbe  wood  of  Lettermore,  and  met  or 
saw  nobody  there :  that  he  went  then  home, 
and  gave  the  pannel  an  account  of  his  er* 
rand..  That  he  was  hardly  an  hour  there, 
when  Jobo  Mackenzie,  Ulenure's  servant, 
came  to  the  door  calling  for  the  pannel :  that 
tbe  pannel  went  unmediately  to  the  door, 
and  naked  the  servant,  what  was  the  matter, 
and  what  news  he  bad  ?  To  which  the  servant 
replied.  The  worst  I  ever  bad ;  my  master  is 
murdered  in  the  wood  of  Lettermore:  upon 
which  James  Stewart  said,  Lord  bless  me!  wai 
he  shot  r  To  which  the  servant  answered,  that 
he  was  shot,  and  said  the  pannel  ought  to  go 
and  take  care  of  Ua  oorpae :  that  the  servant 
unmediatdy  went  off,  but  neither  the  pannel 
nor  any  of  his  iamfly  went  near  the  corpee ; 
and  tM  |iannel  said,  that,  as  be  and  Glenuro 
were  not  in  good  terms,  and  some  of  the  people 
that  were  to  meet  Glennre  had  arms,  be  did 
not  care  to  go  near  them,  not  knowing  what 
might  happen.  Depones,  tliat  bb  master  said; 
that  it  was  a  dreadful  accident,  and  was  afraid 
would  bring  trouble  on  the  country ;  and  ap- 

Ed  to  M  sorry  for  what  had  happened, 
nes,  that,  upon  the  evening  of  Friday  the 
of  May  last,  the  deponent  and  the  sai^ 
Dougai  Macooll  overlook  Katharine  Maoeon, 
servant  to  the  nannel,  ffoing  up  the  brae  sibov* 
tbe  house  witn  m  sack,  and  something  in  it, 
under  War  arm ;  and  tbe  said  Dougai  Maocoll 
aAed  her,  what  she  had  got  there  P  To  whieh 
she  anawered,  That  it  was  Aflan  Brock's 
clothes,  which  she  wns  going  to  hide;  and  she 
hid  them  aooordmgly  in  the  deponent's  pre* 
sence.  Dq^nes,  that,  when  the  said  Allan 
Breck  caose  first  to  Aneham,  be  used  to  lie  in 
a  room  in  the  tower  end  of  the  house ;  but  af^ 
terwards  he,  and  the  pannel's  sons,  and  any 
young  people  that  came  about  the  house,  when 
the  asaaon  was  mora  advanced,  used  to  lie  in  the 
bam.  Depones,  that,  upon  tbe  said  Friday 
evening  the  15th  of  May  fast,  ^  Margaret 
Stewart,  the  pannel's  wile,  desired  tbe  depo- 
nent end  the  said  Dougai  Macooll  to  bide  all 
the  arms  that  were  about  the  house,  m  there^ 
was  a  party  of  soldiers  coming  to  the  country : 
that  aconnjinsly  they  took  two  guns  and  three 
sweids,  nndm%uite  sword  was  delivered  to  the 
deponent  by  Alfam  Stewart,  son  to  tbe  panael ; 
wbieh  two  guns  and  four  swords  the  deponent 
4Mid  the  said  Dougai  Macooll  hid  in  tlie  brae  a 
good  way  above  the  pannel's  boose ;  and  the 
two  funs  m  the  clerk's  hands  being  shewn  to 
the  deponent,  depones,  that  these  wcpo  the 
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tame  two  gnns  jtfaat  were  bid  as  above.    De« 
pooes,  that  the  larceat  of  the  guns,  oow  shewn 
the  depoDent,  was  loaded,  and  lay  in  ^he  brew- 
bouse  ;  and  the  deponent  beliefes,  that  either 
AHan  Stewart,  the  pannePs  ton,  or  Allan  Breck 
tStewart,  charged  the  said  gun;  for  the  depo- 
nent saw  Allan  Breck  Stewart  have  the  said 
gan  some  time  before,  and  go  whh  it  in  order 
to* shoot  black  cocks:  that  late  on  Thnrsday 
evening  the  14lh  of  May  last,  afler  notice  came 
of  Glenure's  murder,  the  said  Dougal  MaccoU 
told  the  deponent,  tliat  the  pannel's  wife  bad 
desired  to  hide  all  the  arms  about  the  house, 
not  knowing  but  that  some  soldiers  might  come 
to  the  country ;  upon  which  the  de|ionent  and 
the  said  Dougal  carried  the  said  loaded  gun 
from  the  brew-bouse,  aiid  hid  it  under  the 
thatch  upon  the  outside  of  the  sheep-house,  and 
l»rried  three  swords  out  of  the  bam,  and  bid 
them  under  the  thatch  upon  the  outside  of  the 
said  barn,  being  that  barn  where  the  pannel^ 
children  and  Allan  Breck  used  to  lie :  that, 
upon  their  being  desired  by  the  said  Margaret 
Stewart  next  day  to  hide  the  arms  better,  they 
took  the  foresaid  loaded  gun  and  three  swords 
out  of  the  pUees  where  they  bad  hid  them ; 
and  upon  their  inquiring  for  the  other  gun  that 
used  to  lie  in  the  said  bam,  Allan  Stewart,  the 
pannel's  son,  told  them,  be  had  hid  it  under  the 
large  girnel  in  the  bam,  and  told  them  they 
need  not  stir  it,  as  it  was  safe  enough  there ; 
but  they  answer^,  as  they  were  hidbg  the 
rest,  they  would  bide  that  likewise;  and  ac- 
cordingly the  deponent  went  and  took  the  syud 
gun  from  the  girael,  where  the  said  Allan  told 
him  he  had  hid  it,  and  concealed  them  all  to- 
gether as  above;  upon  recollection  depones, 
that  it  was  upon  the  Thursday  evening  the  de- 
ponent and  the  said  Dougal  Maecoll  mquired 
pbout  the  liule  gun  which  lay  at  the  end  of  the 
gtrael  in  the  barn,  and  that  the  said  Alhm  Stew- 
art, son  to  the  pannel,  told  them  be  had  bid  it, 
as  above,  under  the  girnel.    Depones,  so  fiir  as 
he  can  remember,  be  did  not  see  the  said  little 
gnn  upon  Thursday,  but  saw  it  stand  as  above, 
either  upon  Tuesday  or  Wednesday  preeeding, 
and  used  for  some  time  preoeduig  to  see  it 
sUnd  in  the  same  place.    Depones^  that  it  was 
u|>on  Friday  evening  the  deponent  took  tbe 
said  gun  from  under  the  girnel,  where  the  said 
AlUn  had  hid  it;  and  adds,  that  the  reason  he 
did  not  see  it. on  the  Thursday  was,  that  be 
was  from  home  almost  that  day.    Depones, 
that  he  did  not  see  the*  said  little  gun  load- 
ed] since  March  last,  when  tbe  Uack  oocks 
were  crooding ;  that  then  there  was  a  shot 
of  drops  in  it,  and  the  said  Alhm  Breck  car- 
ried it  oat  one  morning,   and   told   that  it 
mis-gave  with  him  thrice  at  a  Uack  cock,  and 
shot  with  it  the  fourth  time  without  killing 
the  black  cock.     Depones,  that  the  brew- 
house,  where  the  said  large  gnn  used  to  lie,  was 
always  locked,  but  wh«i  people  were  in  it : 
that  the  barn,  where  the  said  nttle  gun  stood, 
bad  a  lock  and  key,  but  was  not  in  use  to  be 
locked  since  the  crep  was  removed  out  of  it, 
ivbicb  Vjis  at  Ihe  luiie  thi^  wm  donewith 
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their  oat-seed,  which  was  some  time  beibr 
May -day.  And,  being  interronte  for  tli 
pannel,  depones,  that  neither  of  the  gmis  wor 
10  good  order:  that  tbe  large  or  loaded  gu 
was  in  oie,  when  going  to  be  snapped,  to  stao 
at  half-cock,  and  the  Tittle  eon  was  in  use  t 
snap  or  misfire.  Depones,  Aat  the  little  gui 
had  an  old  wore  6int  in  it ;  and  that  he  «b 
served  this  6int  in  the  said  gun,  when  he  wa 
in  use  to  see  it  stand  at  the  end  of  the  j^rnel-si 
above ;  but  did  not  observe  whether  it  had 
flint  or  no,  when  he  took  it  from  under  th 
girnel  as  above.  Depones,  that  be  knows  d 
fault  the  lock  of  tbe  Kttle  gun  had,  but  its  betQj 
in  use  to  misfire ;  and  that  the  lock  was  on  th 
said  gun  when  he  hid  it  the  Friday  evening  a 
above.  Depones,  that  when  AHan  Breck  oans« 
uiion  Monday  the  1 1th  of  May  last,  to  th 
place  where  tbe  panifel,  deponent,  and  nthen 
were  covering  potatoes  as  above,  they  had  ai 
together  but  for  about  a  quarter  of  an  hour 
the  deponent  went  to  work  at  potatoes  «t 
greater  distance,  and,  before  he  went  away 
heard  a  messM[e  had  come  for  his  roaster,*  t 
meet  Airds  at  Keil,  and  heard  his  master  sfienj 
of  going  there ;  but  when  be  went,  or  wb 
went  along  with  bins,  the  deponent  done  Df 
know :  that  the  deponent  continued  working  i 
the  .potatoes  till  the  evening,  and  the  pannel  wa 
not  come  home  when  he  oame  from  bis  work 
that  the  pannel  oame  home  at  bed-time,  nc 
companied  with  John  More  Macilicbattan,  wh 
lay  with  the  deponent  that  night  Depones 
tfaiat  irwas  a  while  after  (the  deponent  cnnns 
say  how  long)  tbe  pennel  parted  from  tbe  di 
ponent,  and  the  other  people  that  wrenglit  a 
the  potatoe-ffTOund,  that  Allan  Breck  cniD 
dressed  in  the  black  short  coat  as  above,  an 
wrought  with  them  at  tbe  potatoes.  Depeaei 
that  uiey  all  got  up  together,  after  tbe  aal 
Alton  Breck  came  to  them,  and  sat  with  than 
as  above ;  and  he  thinks  the  pannel  went  thai 
towards  the  house.  Depones,  that  AHan  Bred 
and  tbe  pannel  were  in  use  to  convene  ta 
Ipether,  sometimes  in  Enfflisb,  and  somatime 
ra  tbe  Irish  kmguage.  Depones,  that,  wbei 
be  went  to  Fort- William,  with  theabovalcttai 
to  Charles  Stewart,  the  notary,  b«  had  w 
orders  from  his  master  to  inquire  afler  th^  ma 
tions  of  Glennre,  or  to  acquaint  any  Mh 
thereof.  Depones,  that  be  never  saw  tba  aan 
Alhm  Breck  Stewart  change  bis  dotbee,  aai 

5nt  on  short  clothes,  at  any  time,  at  tha  aai 
ames  Stewart's  house,  before  tbe  said  11th  c 
May;  but  that,  as  tbe  deponent  best  renMU 
hers,  at  the  time  the  said  James  Stewart  waa  a 
Bdinburgh,  he  saw  tbe  said  Allan  Breek  dra«e 
in  a  black  shert  eoat,  adon  big  coat  which  th 
deponent  thinks  betongcd  to  Allaa  Stewart,  th 

E land's  son ;  and  he  heard  the  said  Alta 
reek,  or  otben  about  the  house  say,  thath 
was  then  gomg  to  Raanoeb.  Csaia  Kimtu 
patei.  And  this  istratb,as  hediall  answi 
to  God;  and  depones  be  cannot  write. 

(Signed)     • 
P.  Obamt.  4MB.  CaKTHUh 
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IXmM  CAttMMi,  ID  ffeneral  Paltt- 
•f  Ml,  manried,  afed  62, 
^rgeil  and  ezamiiieil 
irty^  Mym^tm^  th«l,  open  tbefddof  May 
|«^  k  ma  informed  by  Mr.  Campbell  of 
ftoiiM*  tbai  there  were  aome  arms  hid 
wmtg^km  voaka  neartktf  pailnri's  hooae;  aad 
WH^  M  ihe  amaie  ti  me,  ehewii  the  paragraph  of 
gfciiBfram  eolaviel  Crawford,  who  commands 
to  which  the  depeaeiit  beloDgs, 
to  flawraldiae,  wbereiD  the  oohme) 
Ifae  toNmeiil  to  go  in  search  of  such 
wnm,  iloeoidiBgrlythe  -deponent  went  that 
^withapnrty,  mhI  took  along  with  him  Mr. 
PMrvh  CaaapbeU  of  Anehinsicallan,  to  direct 
ianlbe  vaa4;  nod,  when  they  came  to  a  bill 
the  an— ppg  howe,  Mr.  Campbell  found 
n  hill  hbeve  the  pannel's  house 
mnd  ftor  broad-swords,  whereof 
^  infomied  the  deponent,  the  deponent 
and  anw  them  taken  out.  And  the 
or  fsuEeen,  now  in  tbe  clerh's  hands, 
^  bewB  to  the  deponent,  depones,  that 
tbcyaie  the  very  ^aame  fuzees  he  saw  taken 
astasafuKnniJt  smd  depones,  tbat  tbe  largest 
tf  tbe  two  foneim  waa  loaded,  and  tbe  otber 
B«;  and  thnt,  having  drawn  tbe  shot  ef  the 
hsdcd  pieee»  ho  foondltto  be  loaded  with  small- 
ibst,  by  which  be  meana  dropa  and  small  slog 
■ittd  tsgether  ;  and  it  appeared  to  the  depo- 
■ml,  ihnt  the  amid  onbiaded  piece  had  been 
hldy  fircA,  baTinff  pot  his  finger  in  the 
which  he  brought  out  black.  And, 
for  tbe  panne),  whether  a 


^        ,    viO' not,  after  a 


file  one's  finger,  when  pot  in 
of  it,  na  well  as  when  it  baa  been 
faady  filed  ?  deponca,  be  cannot  tell,  not  being 
asmsloBicd   to  oee  arms  used  so.    And  de- 
^thnt  the  anid  unloaded  piece  had  a  lock 
it  at  the  time ;  but  which  bad  only  one 
ul  in  it.     But  depones,  that  a  gun^ 
t  lock  with  one  screw-nail,  may  te  fit 
to  be  fired  with;  and  adds,  that  that 
the  lock  wantlag  the  nail,  was  tied  to 
ick  by  a  string.      Depones,  that  tbe 
or  f eseea,  were  carried  along  to  Fort- 
Bv  whete  tbe  deponent  dellTered  them 
So  the  adjutant  at  Fort  William ;  and  does 
h^  what  means  the  said  lock  upon 
poece,  now  amissing,  was  lost ;  but 
it  to  have  been  by  accident.    Coasa 
f^€t.    And  tbisiatmth,  as  he  shall 
to  God.  (Signed) 

Jju  FanoimoN.  D.  Chapbao. 

Pefrvcl^  CamphtU  in  Aocbinsicallaay  mar- 
33  years,  witaem  cited,  sworn, 
esamined  ttt  m^af  depones.  That 
in  May  last,  be  thinks  on  the  3Sd, 
caited  by  captain  Cbaneau  to  go  along 
to  Aeaham  in  search  of  arms ;  and, 
10  a  WSH,  above  tbe  pannel's 
ly  the  d^ianeat  discovered  two 
a  core;  whereupon  he  immediately 
tbeeii^laio,  who  was  with  him,  when 
*<y  mm  Uka^  oat  oi  the  cove ;  sfalsoythcra 
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was  also  thers  three  or  four  broad-swords.  De- 
pones, tbat  one  of  the  gone  was  heavier  than 
tbe  other;  and  tbe  I'ghtest  gun  had  a  stick 
laid  ak)ng  the  kick  tied  by  a  string  about  the 
stock:  but,  whether  tbe  said  lock  bad  any 
screw-nail,  or  not,  be  does  not  remember ;  and 
tbat  these  arms  were  carried  away  by  captain 
Cbapeau.  Depones,  that  the  liffbtest  or  tbe 
said  two  guns  was  unloaded,  and  tbe  heaviest 
loaded :  that  he  saw  the  shot  of  tbe  loaded  gun 
drawn,  which  consisted  of  drops,  with  some 
small  slug  among  them.  Depones,  that,  in 
order  to  know  whether  tbe  unloaded  piece  had 
been  lateW  fired,  severals  put  thfeir  finger  in 
tbe  muazle  of  it;  and  particularly  the  depo- 
nent ;  and  tbe  finger  coming  out  black,  he,  and 
tbe  rest  with  him,  from  thence  concluded,  that 
it  had  been  lately  fired .  And,  being  interrogate 
for  tbe  pannel,  whether  a  musket  that  has  been 
laid  by  foul,  after  firing,  will  not,  in  like  man- 
ner, file  a  man's  finger  put  in  the  muzzle  of  it, 
after  it  has  been  fired  a  month  or  longer  be- 
fore? depones,  that  be  never  made  that  trial 
npon  It  gun  tbat  he  knew  lo  have  been  so  kwg 
before  fired.  Cams  icientuB  patet.  A  nd  this 
is  the  truth  as  be  shall  answer  to  <3od. 

(Signed) 
J  A.  Ferooson.  Pat.  Caicfbblu 

Wiilimn  Stewart  merchant  in  Maryburgb, 
aged  thirty-six  years,  married,  swon,  purged 
and  examined  ut  npra  ;  and,  being  shewn  a 
letter,  dated  at  Maryburgb  tbe  14th  of  May 
last,  signed  William  Stewart,  and  addressed  on 
tbe  back  to  tbe  pannel,  being  tbe  writing  dum- 
ber 10,  in  the  mventory  subjoined  to  the  libel ; 
depones.  That  the  letter  is  of  his  hand-writing, 
and  was*  subscribed  by  him,  and  sent  to  the 
pannel,  of  tbe  date  it  bears,  bV  Ewan  Macken- 
zie, a  common  carrier  in  Marybuiigb.  And, 
being  also  shewn  a  letter  dated  at  Aucharn  the 
14Ah  of  May  last,  eight  o'clock  in  the  mominr, 
signed.  James  Stewart,  and  addressed  on  the 
back  to  Mr.  Charles  Stewart,  writer  at  Anchin- 
tour,  depones,  tbat  tbe  said  letter  waa  wrote 
by  tbe  pannel,  and  sent,  of  the  date  it  bears,  by 
John  Bcff  Maecoll,  and  in  absence  of  the  said 
Cbartea  Stewart,  who  was  not  then  at  Mary- 
burgb, was  delivered  by  the  said  Maccdl  to 
the  deponent,  who  broke  it  open,  and  toM 
MaoooU,  that  Charles  Stewart  was  not  then  in 
Marybofgh,  but  tbat  be  expected  hmi  that 
night,  but  thought  that  he  could  not  go  along 
with  Maocoll :  that  Maecoll  a^ked  the  depo- 
nent, if  he  shouM  wait  for  him,  or  go  after  bim  f 
The  deponent  answered,  it  was  needless ;  for, 
if  Cbariea  Stewart  could  go,  be  would  take  a 
boat.  And,  being  interrogate  whether  he 
wrote  any  answer  by  Jobu  Maocoll,  or  if  be 
gave  him  any  verbal  answer  to  tbe  postscripti 
wherein  the  pannel  wrote  to  Charles  Stewart, 
to 'tell  tbe  deponent  to  send  him  eight  pounds 
sterling?  depones,  he  ji^ave  no  answer  in 
writing ;  and  thinks  he  did  not  give  any  verbal 
anawer,  if  it  was  not,  that  he  bid  bim  tell  hia 
master  he  was  not  in  cash,  which  was  the  case. 
And  depones,  that  the  deponent  was  himself 
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inteoM  by  the  William  in  tlie  tHMcript 
Depones,  that  Maccoll  did  doI  aUiy  three 
minutea  with  the  deponeot,  when  he  went 
away.  Depones,  that  the  next  day,  being 
Friday,  or  the  day  thereafter,  the  deponent 
had  a  message  from  the  pannel  about  ten 
o*ch>ok  forenoon,  or  hetwixt  ten  and  twelf  e,  by 
Alexander  Stewart,  packman,  who  toM  the  de- 
fionent,  that  he  was  sent  hv  the  funnel  to 
Glenef  ia,  and  was  ordered  in  bis  wav  to  call  at 
the  deponent  to^  send  thtf  panoel  five  pounds 
sterling;^  and  that  his  errand  to  GleneTis  was, 
(0  desire  him  to  send  for  a  horse  that  he  had 
hooght  from  the  pannel :  that  the  deponent 
told  the  packman,  that  he  was  not  in  cash,  and 
€oald  not  send  the  fife  pounds ;  upon  which 
the  packman  said,  that  the  five  pounds  was  to 
relieve  some  oows  that  the  pannel  had  bonglit 
for  the  deponent  at  Ardshiel ;  and,  if  the  depo- 
nent did  not  send  the  money,  he  could  not  get 
the  cows :  that  the  deponent  uud,  he  was  indif- 
Iwant,  but  had  net  the  money  to  send ;  upon 
which  the  deponent's  wife  desired  the  packman 
to  go  fbrwaid  to  Glenevis,  and  to  calltbere  in 
his  return,  and  he  would  get  the  money,  lie- 
caose  they  could  not  convenieotly  waut  the 
cows :  that  the  packman  accordmgly  went 
«wav ;  and  the  deponent's  wife,  as  she  after- 
wards told  him,  lor  he  was  not  present,  gave 
him  three  guineas :  that  the  deponent  is  stre 
the  money  was  not  given  on  a  Sunday,  and 
thinks  it  was  on  a  Saturday  ;  and  therefore 
believes  it  was  upon  Friday  the  15th  that  the 
packman  first  called,  the  deponent  being  cer- 
tain that  a  night  intervened  betwixt  his  calling 
ami  getting  the  money.  Depones,  that  he  had 
no  ooaversatwn  with  the  packman  touching 
AUan  Breck  Stewart,  whose  name  -was  not 
mentioned  h^  either  of  them ;  but  thedeponent 
•skad  him,  if  he  had  come  by  the  road  whore 
that  nnlocky  murder  of  Glenore  had  happened  ? 
And  the  packman  told  him,  he  did ;  bat  the 
deponent  did  not  ask  him  who  was  suspected 
for  it ;  nor  had  any  other  conversation  on  that 
Boljeet,  there  being  a  great  many  people  pre- 
sent in  the  shop  st  the  time.  Depones,  that 
Ike  deponent  received  two  ef  the  cows  about 
eight  or  ten  days  after,  and  other  two  he  did 
not  get  at  all.  And  being  interrogate  for  the 
mumI,  depones,  that,  upon  Allan  Breck 
Stswnrt'a  fint  coming  to  this  oonntey,  which 
was  in  the  month  of  Febmary  or  March  last, 
the  dnponent  saw  him  at  Edinbaigh  :  that 
thefeafter,  upon  the  1st  of  May  last,  the  depo- 
iMMt  happenng  to  be  at  the  pauiel's  house, 
Allan  Break  Stewart  came  there  from  Rannoch, 
and  was  dressed  in  a  abort  blftok  coat  with  dear 
buttons,  anch  as  these  now  lying  ia  the  court. 
Depones,  that  when  the  dq^ooent  saw  AUan 
Brack  Stewart  at  Edinbm:gh,  which,  he  thinka, 
was  in  Febmary,  he  told  the  deponent,  that  it 
was  then  but  three  or  Ibar  days  since  he  arrived 
firooa  Emnce.  Depones,  tbivt,  at  tbtt  tioM, 
Alkm  Brack  Stewart  was  dressed  in  long 
dothe%  a  Moe  coat,  and,  as  the  deponent  think^ 
n  rad  vest,  a  hat  faathemd  an  the  mside.  De- 
fOMb  tha^  whfln  tho  depanoit  was  at  the 


panael's,  the  1st  of  May,  Chaiiss  Stewart  was 
{here  also,  in  order  to  go  to  Glemnw,  and  iota* 
mate  a  sist  that  bad  been  obtained  in  musie  of 
the  tenants  of  Ardshiel,  noon  a  bill  of  suspeaniom 
of  a  removing  against  them.     Depones,  that 
Allan  Breck  Stewart  told  the  deponent,  that  ho 
bad  been  a  soldier  in  the  kind's  troops  at  tbo 
battle  of  Preston ;  and  he  thinks,  he  said,  i* 
was  in  LasceUes*  regiment,  but  is  not  peeitiwe^ 
whether  it  was  LasceUes'  or  Murray's.    And 
depones,  that  thereafter  be  was  in  the  rebel-t 
lion.    Depones,  that,  when  he  was  at  the  mhs** 
nel's  house,  the  Ist  of  May,  aa  afiiresaia,  be 
did  not  sleep  within  the  pannel's  house,  and 
seemed  to  be  on  the  watch,  kst  he  shoald  bo 
searched  for.    And,  being  interrogate,  whetbar 
AUan  Breck  Stewart  dfl  not  then  lie  in  tbo 
barn,  and  some  of  the  pannel's  ohildrea  witia 
him?  he  says,  it  is  very  probable  henugbt  9 
but  the  deponent  knows  nothing  of  it;  to  tbo 
deponent  saw  him  next  morning,  and,  be  thniki^ 
breakfasted  with  him  at  the  pannel's  house* 
Depones,  that  the  deponent  is  firat-cousia  lo 
the  pannel,  and  also  his  brother*in-law.    Da« 
pones,  that,  before  Chaclea  Stewart  went  witb 
the  tenants  to  Glenure's  house,  upon  the  let  aC 
May,  the  deponent  beard  the  pannel  say  to  the 
tenants,  that  they  miglit  go,  or  not,  as  thajf 
thought  praper;  but  he  wonld  be  lar  frona 
advising  them.    Causa  ictsnius  jmUsI.     Ab4 
this  is  truth,  as  he  shaU  answer  to  (Sod. 

(Signed) 
P.  Gramt.  William  Stewart* 

• 

Barbara  Wait^  spouse  to  William  Stewart^ 
merchant  in  Blaryburgh,  aged  twenty-eigbfc 
yearn,  sworn,  purged  and  examined  nt  wpra^ 
depones.  That  the  day  immediately  after  tho 
murder  of  Glenure,  about  mid-day,  Alennder 
Stewart,  packman,  brought  the  deponent's 
husband,  the  preoediiM^  witness,  a  mes 
from  the  pannel,  to  send  him  five  pounds 


ling,  to  pay  for  some  cows  that  the  pannel  had 
boughtur  him :  that  the  deponent's  husband 
was  angry  at  the  message,  and  aaid,  that  be 
had  not  then  the  money  to  give,  having  givea 
away  some  moacy  that  moiaing ;  but  that 
though  he  had  it,  he  would  not  send  it ;  and 
the  packman  answered,  that  he  was  a  suficieat 
but  bimself  for  aU  the  earn,  though  the  panad 
had  not  seat  for  it:  that  the  padcnaaa  told  at 
the  same  tiaie,  that  he  was  goinff  to  Glenetin 
eaaome message  fipomthepanntf  touohuig  a 
horse ;  therefore  the  deponent  mlerpoesd,  aail 
desired  the  packman  to  call  therein  his  retona 
from  Glenevis,  and  he  would  get  the  money  i 
far  that  they  behoved  to  have  the  cows  to 
stock  a  farm  they  had:  that  this  eear 


tioa  happened  ia  "the  deponent's  shoa,  whena 
several  other  persons  were  present  Dspenea, 
that,  next  day  in  theafteraeea,  the  depsasnt'o 
hoshand  not  being  then  at  boBie,  thediBMsat 
met  thepacknsan  in  theatreet  of  Mafybttifb. 
and  happeaiag  to  haTo  three  guiaeaa  thsn  in 
her  puna,  she  gave  them  to  him  there  in  tbo 
street,  and  catted  her  servant-maid  to  he  iriu 
bnonnse  there  WW  M  letter  from  the  pea* 
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id^mmtipi  to  lie  gtrctt  by  tlw  packniMi. 
» MfiBf .    And  thk  a  troib,  as  she 

Babbaba  Watt. 


Sicmmrij  travdlio^  psdanan  in 
igkfWt&i  thirty,  aomirtied,  witnSBS  cited, 
and  ezsniiMd  ut  gupra^  by 
,  wfitsr  in  Iwrcnury,  sworn 
.;  depoiies.  That,  npon  Friday 
li  Aril  day  «f  May  Inat,  about  twelYO  o*etoek, 
ivMMl  daaii^d  the  defioneat  to  ffo  to  Port- 
iBMB,l»Wiiliaaa  Stewart,  mercbant  tbere^ 

ftve  poands,  or  fire  gnlneas ; 
r,  that  hta  firiend  Allan 
to  leave  tbe  coentry,  as  there 
tg  into  it,  and  that  he  might 
Giennre^s  inarder ;  and  that  it 
vpOD  liini,  tbe  pannel,  to  supply 
fefljd  AIIbii  "BnsA  in  money ;  and  the  pan- 
it  to  tril  thesaid  William 


ai  loM  tbe  depoaent 


immedlattelif  npon  this  notiee,  IKhrs.  Stewart; 
the  panitel's  wife,  and  tbe  deponent,  went  tv 
Inshaig,  and  by  the  way  the  deponent  oflened 
the  three  guineas  he  had  brouffbt  from  Foit- 
WiRiam  to  Mrs.  Stewart,  but  she  desired  him 
to  keep  them :  that,  upon  their  arrif  al  at  In- 
shaig,  they  found  the  pannel  a  prisoner  ^  but 
Mrs.  Stewart  and  tbe  deponent  bartng  bad  ao- 
eess  to  oonrerse  with  the  panoel  apart,  tbe  pan^ 
net  asked  tbe  deponent,  what  money  be  brought 
from.  Fort- William  P  and  upoo  the  deponent's 
tdliog  him,  that  he  brought  three  guineas,  the 
pannel  pulled  a  green  purse  out  of  his  pockety 
out  of  which  he  took  two  gniiieas,aiid  ffare  tbem 
to  Mrs.  Stewart,  and  Mrs.  Stewart  dimyered  the 
two  guineas  immediately  to  tbe  deponent ;  aiul 
the  pannel  desired,  that  the  fire  guineas  sboukl 
be  sent  to  that  unhappy  man,  meaning^  Allaa 
Breck,  te  see  if  be  conid  make  his  escape; 
and  pitebed  upon  the  deponent  as  a  person  tnat 
should  go  with  the  money ;  and  does  not  re- 


f 
be 


w  it  from  twen^  purses;  and 

^•o  to  tell  the  sakl  William  to  giro 

five  poaads  sterling  to  John  Breck 

*  toAppin  at  Koalisoacoan, 

to  demand  such  a  sum ;  and 

tiie  deponent  to  demand  four 

naoie  from  tbe  said  William, 

couple  of  milk«eows  bought 

that,  in  consequence  of  the 

he  went  to   Forl*William, 

yed  early  in  the  erening:  that 

Stewart,  and  demanded 

fi»r  the  use  of  ^e  pannel,  the  two 

that  the  said  William 

1m  liad  net  money,  but  desired  tbe 

to  go  to  Gleneris,  and  that  be,  the 

10  Glenevis,  would 
the  depoaent  tiiere  in  tbe  morning,  and 
emnd.  Depones,  that  the  pannel 
tbe  deponent  to  tell  the  said  WilKam 
to  sead  notice  to  CHeneris,  that  he 
Bad  fhr  n  stoned  horse  €S1eneris  had 
tie^fat  5oaa  the  pannel.  Depones,  that  he 
mot  t»  Gteaevis,  where  he  arrived  about  sun- 
■St.  sad  stayed  there  the  said  Friday's,  night : 
as  1i«  saaid  W9Ham  did  not  come  there 
,  tbe  16tb  day  of  May  last. 
Fort- William,  and 


aend  him  money,  though  ,  member  positirely,  that  the  pannd  sp^e  about 

Allan  Breda's  clothes :  that  soon  thereafter  the 
pannel  was  carried  off  by  a  party  to  Fort-Wil« 
liam,  and  the  deponent  returned  to  Aucbam 
with  tbe  ptnnel's  wife:  that  the  party  and  pan- 
nel called  at  Aucbam,  and  took  a  dram ;  and 
npon  their  going  off,  Mrs.  Stewart,  the  pannd's 


wff^,  teld  the  deponent,  that  he  must  go  to 

id  bis 


said  'Wiffism  Stewart  upon  the  street,    some  other  person,  and  that,  at  any  rate,  be 
id  hfia  if  his  answer  was  ready  f  that  '  did  not  chose  to  go  alone  In  tbe  night-time ; 


WilKuD  saidt  that  he  would  let  him  go 
,  mod  went  into  his  own  boose,  and 


iMy  tbereaHer  Mrs.  Stewart,  spouse  to 
WaKam,  eeme  to.the  door,  and  gare  the 
three  goineBS,  with  which  the  depo- 
hnefc  immediately  to  Aucbam,  and 
in  the  evening  of  tbe  said  Satur- 
Sdth  ef  May :  that  when  he  came  to 
the  pnniiel  was  not  at  home ;  but 
the  depenent's  arriral,  notice  came, 
and  Allan  Stewart  bts  son, 
prisoners  at  Inshaig,  a  place  of 
a  mile  from  Aucbam:  that, 


Hl*^ 


*  Sees aote  to  p.  lia>  «f  ^Ks  rdume. 


Allan  Breck  with  tbe  five  guineas  anc 
dotbes ;  and  upon  the  deponent's  inquiring 
where  he  would  find  himf  Mrs.  Stewart  told 
him,  that  he  would  cast  up  in  Koalisnaooan. 
Deponei,  that,  some  time  after  night- ikll^  the 
deponent  got  bis  supper  at  Anchara,  and  how 
soon  he  was  done  eating,  Mrs.  Stewart,  the 
pannel's  wife,  carried  the  deponent  to  tbe  back 
of  the  brewhonse,  where  there  lay  s  sack,  out 
of  which  the  said  Mrs.  Stewart  took  a  blue  side 
coat,  red  waistcoat,  black  breeches,  a  hat,  and 
some  shirts,  all  which  she  delirered  to  the  de«- 
ponent,  ordering  him  to  go  with  the  dotbes  and 
money  to  Koalisnacoan  immediately,  and  de- 
lirer  them  to  John  Breck  MaocoU,  bouipan  to 
Appin,  if  he  did  not  meet  Allan  Breck  himself. 
Depones,  that  the  said  Mrs.  Stewart  directed 
the  deponent  not  to  carry  tbe  clothes  to  John 
Breck  Maccofl's'  house,  lest  any  body  ought 
see  them.  Depones,  that  he  declineo  going, 
and  told  Mrs,  Stewart  that  she  might  send 


but  that  Mrs.  Stewart  insisted  iison  his  goii|g» 
tdling  there  was  no  other  body  she  could  sendt 
as  both  her  senrants  were  gone  to  Fort-WQ- 
liam,  and  desired  tbe  deponent  to  carry  his 
sister,  Margaret  Stewart,  a  part  of  the  way 
with  him :  that  accordingly  the  said  Margaret 
his  sister  went  along  with  tbe  deponent  as  funas 
Laridi  in  Glenco,  where  she  parted  with  bioL 
aboDt  day- light  Sunday-morning:  that  there- 
after the  deponent  travelled  alone  to  Roalisoa- 
coan,  and  left  the  clothes,  as  directed,  at  the  root 
of  a  fir- tree,  at  some  distance  from  the  houses  ; 
and  as  the  deponent  was.  going  to  the  house,  be 
met  said  John  Breck  Maccoll,  and  asked  him  if 
Allan  Breck  was  there  f^  And  upon  his  deny* 
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.  ia^  ibtX  h%  WM  I|mi%  the  deponaiii  aipMittd 
muomaar^mBf  and  told  ibat  lie  was  Mot  with 
money  and  clothes  to  him ;  laid  from  wheiice 
be  came,  aod  boir  he  got  the  mooey  and 
dothea  aboTe-meotioned ;  apou  which  the  said 
John  Breck  MacooU  told  the  depoaeot*  that 
Allan  Breck  was  in  the  heoffh  of  Corryna- 
kelgbi  above  the  honae  of  KouisDaeoan ;  and 
if  tbe.deponeat  inclined  to  eee,  themid  Joba 
Breck  Maoeoll  directed  him  to  go  to  a  hill 
above  the  bouaea  and  whistle,  and  that  the  said 
Allan  Breck  would  come  to  him :  that  the  de- 
ponent answer^*  he  liad  gon«  far  enough  afler 
the  said  Allan  Breck  already,  pointed  out  to 
John  Breck  wbeiB  he  had  lelt  the  clothca,  and 
nve.himthe  five  guineaato  be  given  Allan 
Breck.  peponee,  that  he  went  to  the  said 
Joba  Brack's  bouse,  where  he  slept  for  some 
time,  and  tbaceafter  dined  with  the  said  John 
Breck  at  bis  house,  Depones,  that  tbcusaid 
John  Breck  Maoeoll  lold  the  deponent,  be  did 
not  know  how  the  said  Allan  Breck  could  leave 
the  country,  as  he  had  no  victuals,  and  he,  the 
aaid  John,  bad  none  to  give  him,  and  desired 
the  deponent  to  ge  to  Mrs.  Macdonald  of 
Gleooo's  house  at  Civer,  and  get  a  peck  of  meal 
for  Allan  Breck's  use,  which  the  deponent  re- 
fused. Depones,  that  the  said  John  Breck 
Maoeoll  told  the  deponent,  that,  unless  be  had 
come  with  the  money  and  clothes,  be,  the  said 
John  Breck,  would  nave  been  obliged  to  go  to 
Fort  William  for  money  lo  the  vaid  Allan 
Breck.  Depones,  that  he,  the  deponent,  came 
back  to  Aucharn  upon  the  evening  of  the 
Sunday  the  17 tb  clay  of  May  last,  and  the  pan- 
nePs  wife  asked  him  if  he  bad  seen  Allan 
Breck  ?  And  upon  his  answering  he  had  not, 
and  telling  that  Allan  Breck  waa  at  Koalisna- 
coan,  though  be  had  not  seen  him,  and  that  he 
had  given  the  clothes  and  money  to  John  Breck, 
ahe  appeared  satisfied.  Depones,  that  the  said 
John  Breck  MaccoU  desired  the  deponent  to 
conceal  his  carrying  the  clothes  and  money  to 
Koalisdacoan,  as  ateva ;  told  him  that  he  could 
not  prove  it  against  him,  and  that  be  could 
safely  depone  oe  did  not  deliver  the  clothes  to 
bim,  since  be  only  pointed  out  where  they  were. 
Caum  Bdentia  patet.  And  thia  is  the  truth,  as 
he  aball  answer  to  God.  And  declares  he 
cannot  write.  And  further  depones,  that  be 
is  a  distant  relation  of  the  pannel^a,  though  be 
cannot  tell  the  degree :  that  hia  father  Uvea  at 
a  quarter  of  a  mile's  distance  from  Aucharn ; 
and  that  he,  the  4leponeot,  used  to  be  often  in 
the  paanel's  house.  And  this  is  also  truth,  as 
he  shall  anawer  to  God. 

(Signed) 
P.  Grant.  Archibald  Cabipbell. 

JoAfi  Breck  M^coU^  bouman  to  Appin  in 
Koalisnacoao,  aged  forty  years,  married, 
sworn,  purged  and  examined  ut  iupra^  h^  the 
above  Mr.  Archibald  Campbell,  awom  mler- 

§  refer,  depones.  That,  opoo  the  afternoon  of 
aturday  the  16th  day  of  May  Ust,  as  the  de- 
ponent was  in  a  fir-bush  near  Aldavoim,  at  the 
fbat  of  the  beugli  of  Cdrrynakeigh  in  Koalia- 


nacoauy  be  lieaffd  a  whistle ;  and  ii|MMi  looluap. 
op,  saw  Alkm  Breck  Stewart,  at  a  little  die* 
tanee,  beckonieg  to  the  depoeent  to  eenie  u>- 
warda  biro ;  which  be  dkl :   that  aiW  eelnta- 
tions,  the  deponent  told  him,  be  waa  afreid  it 
waa  no  good  actM>n  that  aocaaiooed  his  beings 
in  such  ao'emote  place,  and  at  such  a  dislaiie* 
from  eny  common  road :  that  Allan  fikreck  en-^ 
swered  the  place  was  not  very  Imr  froea  •  ooid«> 
sMinroad:  that  the  deponent,  having  heerd  Ibe 
day  befi)re  of  Glenure*s  murder,  ebanped  Allan* 
Breck  with  lieiog  guilty  of  it :  that  Allan  Breolc 
asked  the  deponent,  wnat  he  bad  heaid  abcNH^ 
the  murder  ?  That  deponent  aaswaied,  that  bmt 
bad  aeon  no  person  from  the  atcath  of  Appiu  ^ 
but  that  two  poor  woosen,  that  bad  come  up 
Glenco,  were  telling  that  Glenure  was  mwt" 
dered  Thursday  evening  in  the  wood  of  Letter'* 
mors^  and  that  two  people  weie  seen  goim^ 
from  the  pUce  wheee  be  was  murdered ;   maA 
that  he,  Allan  Breck,  was  said  to  Jbe  one  or 
them :    tlial  Allan  Breck  anawered,  be  bad  msi 
concern  in  it ;  and  that,  if  hia  infiNrmatioa  wa» 
right,  there  was  but  one  person  about  the  muiw 
der ;  and  thai,  as  be  was  idle  in  the  cenntry*. 
he  was  sure  be  would  be  suspected  of  it ;  baft 
that  that  would  give  him  litue  eaocem,  if  ke 
bad  not  been  a  deserter,  which  wouM  bear 
harder  upon  btm,  in  case  be  was  apprehended, 
than  any  thing  could  be  pK>ved  against  hina 
about  the  murder :    that  the  deponient  did  noC 
believe  him,  when  be  aaid  he  had  no  band  iia 
the  murder  of  Gleoore;    and  not  caring  t» 
press  it  much  upon  him,  told  him,  that,  as  be 
was  already  suspected,  it  waa  dangerous  to 
have  any  inleraiurse  with  him,  and  pressed  bins 
to  leave  the  place,  lest  be  abould  bring  the  de» 
ponent  and  bis  family  to  trouble :    that  Alton. 
Breck  said,  he  did  not  doubt  but  the  fiunily  ot 
Ardsbiel  would  be  suspected  of  the  muraer, 
and  it  was  probable  toe  pannel,   and  Allaa 
Stewart  hia  son,  might  be  taken  into  custody 
about  it ;  and  that  be,  Albm  Break,  vras  afraid 
Allan  Stewart  the  pannd'a  son's  tonaue  waa 
not  ao  good  as  his  father's ;  by  whid  words 
the  deponent  imderslood,  that  Allan  waa  easier 
entrapped  than  the  pannel ;  and  the  itepooent 
still  insisting  upon  Allan  Break's  leavuig  tbat 
neigbbouriuMMl,  the  said  Allan  Breck  told  him, 
he  wottU  not  leave  the  town  for  eight  days,  no» 
less  some  ncc^psarieshe  expected caate  to  bim  ; 
and  told  the  deponent,  onrais  souse  money  caoM 
for  iiim  befiNv  next  morning,  be,  the  deponent, 
muat  go  to  Fort-WillUm  with  a  letter:   thai 
though  thedeponent  refused  to  go,  Aihu  Breck 
kiokdl  about  emong  the  treea,  and  fiadine 
a  wood-pigeon'a  qnill,  made  a  pen  of  it,  and 
having  mi^  ink  of  some  nowder  betook  ooi  of 
a  poiAer-horn  that  was  in  nis  pocket,  be  wrote  a 
letter,  which  ^be  told  the  deponent  he  must  de- 
liver to  William  Stewart,  merchant  at  llary« 
burgh ;  and,  opoo  the  deponent^s  teUiog  bim 
that  he  would  by  no  meana  undertake  that, 
as  be  waa  informed  that  every  body   tbat 
wentto  Fort-Williamvraaaearehad,  Allan  Breck 
said  it  was  an  easy  oaatter  to  hide  a  letter ; 
the  d^peaeat  answerad^  If  be  wu  .catofatd 
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IWmi  Jiftf«2|  ferjeaat  ia  general  Pulleoe3r^ 

iqpMgif  ibtc,  tgrd  SS  yews,  married,  wit- 

MKcii^Miemo'y  sworo,  purged  vi  malice 

ml  fKfoA  eowwel ;  and  bafing  been  ealled 

iiliiHit,  before  eiosing  of  a  former  depoai- 

Urn,  m  «dar  to  open  a  bundle  containing  two 

ihfteMliaad  a  pdr  of  trowsera,  to  be  Aewn 

mpmxdiog  witnew  during  hia  examination; 

mi,  aflcr  opening  the  said  bundle,  was  va- 

mm^  ud  called  in  again ;  and  boingj  so- 

bMlytvam  and  interrogate,  depones,  That, 

abMtlbft  beginning  of  July  last,  to  the  beat  of 

lltdepoiieoi's  remembrance,  be  waa  sent  with 

BMity  of  Mldien«  and  a  guide  along  with  him, 

■MK  Bsine,  be  thinks,  waa  John  Breck  Mao- 

cil,  to  a  place  computed  of  above  ten  miles 

imsee  from  Fort^ William  over  Locbleven  ; 

,biS after  passtng'tbe  loeh,^  their  gnide  carried 

than  two  miles  down  the  side  of  the  loch,  and 

ip  to  tbe  top  of  a  rock,  and  ool  of  a  clifl  in  the 

no,  lbs  guide  took  a  abort  black  coat  with 

dnrkittonB,  and  a  powder-horn  in  the  pocket, 

iMtf  a  ptir  of  trowsers,  and  gate  them  to  the 

4CfiBeat;  and  the  deponent  carried  them  to 

Fwl-WiUiam,  and  deliversd  them  to  colonel 

mtoiby  the  estates,  &c. ;  in  which  the  doc- 
feiieef  ooeaitide.  b.  Thai  persons  ought  not 
HkteUigad  to  discover  what  are  tbor  private 
Aa^gbls  and  judgments,  in  relation  to  other 
■m^aetions.  And  Ibr  the  third,  AndhewouM 
Mki  oare  of  tbcm,— It  is  very  certain,  that 
^  (beo  bad  great  need  of  some  person  to  take 
cse  ef  them,  and  hearten  them ;  when,  con- 
toy  to  bw,  they  aff  witnesses  had  been  for 
wml  weeks,  and  still  were  closely  confined 
ii  albrt,  with  iron  shackles  or  bandnBuffii  upon 
Am;  which  erael  and  arbitrary  roakrsatment 
«f  vitoenes  can  have  no  foundation  or  warrant 
is  liisbefose  recited  act  of  tjie  Slat  of  kmg 
tofa  id ;  by  which,  forts  '  are  declared  to 
^^ttwfol  prisons  for  the  commitment  and 
'■fecaaaodjr  ef  offendera;'  but  not  one  word 
<f  tbte^samitment  and  safe  custody  of  wit- 
Macs.   And  what  does  a  good  law  avail  to 
tka  subject,  unless  it  be  obwrved,  and  the  of- 
Uar  poaisfaecl  ?  Provoking  then  most  it  be  to 
Maakscs  of  this  nature  slurred,  nay  floorished 
•w,  as  ia  the  trial .    But  tbia  expression  (*  and 
'  be  weald  take  care  of  them')  is  accounted  lar 
■aHislioMJIy  tlins :  They  were  his  servants  ; 
asd,  (beogb  taken  from  their  actual  service, 
van  aaaioiaioed  in  priaoo  at  the  pannel's  ex- 
pMe.   So  that  it  was  very  proper  now,  when 
tvaa  reperted  that  the  pannel  was  to  be  trans- 
ptadfioBi  thence  to  Bdinburgb,  to  let  them 
•Mw,  that  be  would  order  stilt  to  take  care  of 
^  maiateaance.     After  all,  if  any  tbiog 
^7  reaUjr   appeared   ia    the  commission 
'B'  ts  be  given  to  the  barber,  as  there  does 
Ml,  ii  B  to  be  observed,  that  he  is  a  single  wit- 
■■^   Aad  if  what  he  has  deposed  be  true,  the 
f^cslen  bad  an  opportunity  of  having  it 
^"■^■ed  by  the  depositions  of  the  servants 
^^^•dfcs,  the  two  Maccolla.    But,  for  rea- 
y  ^  kaswn  to  themadf  es»  they  did  not 
it.'*   Supplement,  &c. 


Gfawford.  Deponea,  that  one  of  the  bb^k 
coats,  with  the  powder-horn  and  trowseis,  that 
the  deponent  took  out  of  the  pocket  aa  above*- 
mentioned,  are  the  same  that  his  guide  deli* 
Tered  to  him,  and  which  he  delivered  to  cotonel 
Crawfurd,  as  above  deponed.  Cauw  tcientim 
patet.  And  this  is  the  truth,  as  he  shall  an- 
swer to  QoA.  (Signed) 

P.  Grant.  Thomas  Baird. 

The  Prosecutors  Proof  being  concluded,  the 
Pftonel,  for  his  exculpation,  aidduced  the  fol- 
lowing Witnesses : 

Hugh  Stewarty  residenter  in  Edinburgh, 
aged  30  and  upwards,^  married,  being  sworni 
purged  and  examined  ut  wpra,  depones.  That 
he  knows  Allan  Breck  Stewart  to  have  several 
times  gone  to  France,  and  returned  again  to 
this  country  ;  particularly  that  he  went  to 
France  in  1747,  aod  returned  to  Scotland  in 
December  1749 ;  i-elurned  to  France  in  May 
1751,  and  came  back  in  February  1752  ;  and 
when'  in  this  country,  he  was  in  use  to  lodge 
at  the  deponent's  honse  in  Edinburgh  :  that  be 
observed  him  to  be  afraid  to  be  seen  abroad, 
and  kept  at  home  in  the  day-time,  and  went 
abroad  under  the  cloud  of  night ;  for  which  he 
gave  this  reason  to  the  deponent,  that  he  had 
been  a  soldier  in  colonel  Lee's  regiment,  fVom 
which  he  had  deserted,  and  was  afraid  to  b^ 
discovered.  And  being  interrogate,  depones, 
that,  when  Allan  Breck  went  abroad,  as  has 
been  said,  in  Ma3r  1751,  he  owed  the  deponent, 
a  guinea,  and,  being  run  short  of  money,  he 
drew  a  bill  on  the  pannel  for  that  sura,  whereof 
he  acquainted  the  |mnnel  some  time  lie  thinks 
in  July ;  a6d  some  time  in  August  he  received 
the  money  by  MaocoU,  the  Appin  carrier ;  and 
by  tM  same  carrier  sent  the  panhel  the  bill 
upon  him.  Causa scienti^  paM.  ,  And  this  is 
truth,  as  he  shall  answer  to  God. 

(Signed) 
Ja.  Ferouson.  Hugh  Stewart. 

Duncan  Stewart  of  Glenbuckie,  aged  3f 
years,  unmarried,  sworn,  purfiT^  ^^^  ^^^" 
mined  ut  iupra,  depones,  That  he  was  ao- 
^ainted  with  Allan  Breck  Stewart;  and  that, 
at  any  time,  when  he  came  from  France  to  this 
country,  he  had  no  6xed  residence  to  the  de- 
ponent known,  but  went  about  among  his  friends 
and  acquaintances :  that  when  he  came  last  to 
Scotland,  his  dress  was  a  long  blue  coat,  a  red 
waistcoat,  black  brvches,  and  a  feathered  hat : 
that,  in  March  last,  when  he  was  at  the  depo- 
nent's house,  he  was  in  that  dress;  but,  at 
other  times,  he  has  feen  him  in  a  different 
dress,  particularly  in  April  last  at  Gleoenty, 
which  was  the  last  time  be  saw  him,  his  dress 
was  a  black  short  coat,  wiih  clear  buttons,  a 
tartan  waistcoat,  trowsers,  and  a  bonnet ;  and, 
above  ail,  a  dun- coloured  great  coat.  Depones, 
that  he  remembers,  that  upon  one  occasion, 
while  Allan  Breck  was  at  his  house,  being  the 
first  time  he  came,  he  for  two  days,  to  the  de- 
ponent's certain  knowledge,  wore  a  short  Uoe 
coat  of  thfi  deponent's,  wiuoh  the  deponenty  at 
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bit  dciire,  lent  bin ;  and  whether  h«  wort  ft 
any  more  than  two  dkyt,  of  the  ten  days  he  at 
that  time  stayed  at  the  deponent's  boaie,  the  de- 
ponent dtiea  notknowy  not  faaTing  been  at  home 
all  the  time.  Caum  icieniia  paiet.  And  this 
is  truth,  as  he  shall  answer  to  God. 

(Signed) 

Ja.   FeRGIUION.  '  JDUN.  SfSWABT. 

Duncan  Tergusony  serrant  to  Duncan  Stewart 
.of  Glenbuckie,  ag^^d  S9,  unmarriedi  sworu, 
purged  and  examined  ut  ti^ra^  depones,  that, 
about  the  20th  of  April  last,,  he  saw  Allan 
Breck  Stewart  at  the  house  of  Branacbile, 
the  house  of  the  fbrmer  witness ;  at  which 
time  he  was  dressed  in  a  short  black  coat  with 
clear  white  buttons,  a  tartan  yest,  trowsers, 
tartan  hose,  and  bonnet.  Depones,  that  he 
stayed  there  two  nights,  and  went  from  thence, 
as  the  deponent  was  informed,  to  Glenfinlas, 
and  stayed  a  night  tberer  Depones,  that  tb^ 
deponent  al^o  saw  him  at  Gleobuckie's  l\puse 
in  March  last,  at  which  time  he  was 
dressed  in  a  bine  coat,  red  vest,  and  feathered 
.hat.  Cataa  icienlimpatet.  And  this  is  truth, 
as  he  shall  answer  to  God ;  and  depones  he 
cannot  write.  (Signed) 

P.  Grant. 

Duncan  Stewart  in  Gleoiinlas,  aged  32 
years,  married,  sworn,  purged  and  examined 
ut  Mupra,  depones,  that  one  night,  between  the 
SOth  and  S3d  of  April,  the  deponent  saw  Allan 
Breck  Stewart  at  Glenfinlas,  and  was  dressed 
in  a  black  short  ooat  and  white  clear  buttons, 
trowsers^  and  a  bonnet,  and  had  on  a  dun  big 
jooat  above  the  short  ooat.  'Causa  tcientia 
patet.  And  this  is  truth,  as  be  shall  answer  to 
Ood.  (Signed) 

P.  Grant.  DimcAN  Stewart. 

Katharine  Macinnes,  late  servant  to  Alex- 
ander Stewart  of  Ballachelisb,  aged  22  years, 
awom,  purged  and  examined  ut  nipra,  by  Mr. 
Archibald  Campbell  of  Stoiiefield,  sworn  inter- 
preter, depones,  that  in  the  evening  of  the  14th 
of  May  last,  the  deponent  saf^  Allan  Breck 
Stewart  at  the  goat- bouse  in  the  moor  of  Balla- 
chelish  after  Glenure  was  killed;  and  that 
Allan  Breck  then  asked   her,  what  was  the 

*  fN^asion  of  the  stir  in  the  town  ?  and  that  she 
told  him,  Glenure  was  murdered ;  and  further 
asked  her,  who  might  have  committed  the 
murder?  and  that  she  told  him  she  did  not 
know  ;  and  that  the  said  Allan  further  desired 
the  deponent  to  tell  Donald  Stewart  in  Baila- 
chelish  to  go  to  the  pannel  and  desire  him  to 
•end  the  said  Allan  money  ;  and  that  she  deli- 
vered this  mes.sage  to  Donald  Stewart  that 

'  same  ni^ht.     Depones,  that  she  told  the  said 

'  Donald  Stewart  Where  she  saw  Allan  Breck  ; 
but  that  she  did  not  tell  him  to  go  to  the  said 

*  Allan,  nor  did  he  desire  her.  Causa  scientia 
patet.  And,  this  is  truth,  as  she  shall  an- 
bwer  to  God  ;  and  depones  she  cannot  write. 

(Signed) 
P.  Grant.  Arc  a.  Campbell. 

John  Stewart  youngv  of  BaUaobdiaby  ag«d 


t6,  unmarried,  awom,  purged  and  examiiM 
ut  tupra^  depones;  that,  the  day  afler  the  ma 
der  of  Glenore,  the  deponent  waa  allbe  pai 
nePa  house,  who  afler  IS  o'clock  of  the  da^ 
told  the  deponent,  that  he  had  had  a  messaf 
that  morning  from  Allan  Breck  by  Dona 
Stewart,  to  send  him  money ;  bnt  does,  not  n 
member,  whether  the  pannel  told  htm  the  piM 
where  he  was  directed  to  send  it ;  and  the  pai 
nel  told  the  deponent,  that  he  was  reaolved  l 
send  him  money.  Depones,  that  the  last  da 
of  December  last,  the  deponent  was  in  compan 
with  the  deceased  Glenure,  an  uncle  of  Arc 
shiel's,  and  the  pannel,  and  Mr.  Campbell  < 
Baltieveolan,  when,  after  the  company  ba 
drunk  very  hard,  and  were  all  drunk,  sooc 
high  worJs  arose  between  Glenure  and  Ar^ 
shiel's  uncle,  and  they  were  like  to  come  1 
blows,  which  both  of  them  attempted ;  hot  tfa 
deponent  once  and  again  separated  them  :  tbi 
Afdshiel's  uncle  happened  to  go  out  of  th 
house,  as  did  also  the  pannel,  and  the  dep<i 
nent  called  to  the  people  without  not  to  k 
them  in  again,  because  they  were  drunk :  tb^ 
the  pannel  had  invited  Gleonre  next  day  to  hi 
house,  which  Gltonre  had  accepted  of,  an 
therefore  the  pannel  pressed  to  come  in  ag«i 
to  the  boose  to  renew  the  invitation,  and  tab 
his  leave  of  Glenure;  but  the  depoqeot  woul 
not  aHow  him  to  come  in,  and  undertook  t 
make  his  excuse  to  Glenure:  that  the  depa 
nent,  coming  into  the  house,  found  €rleiiw 
standing  with  a  drawn  hanger  in  his  hand ;  an 
the  deponent  asked  what  he  meant  by  that 
and  Glenure  answered,' That  be  shopld  ni 
allow  him  to  he  mobbed  there ;  upon  whi6 
the  deponent  assured  him  be  should  not  b 
mobbed  there;  and  then  Glenure  threw  tb 
han^  upon  the  bed :  that  the  deponent  wen 
hodae  with  the  pannel,  and  next  day  Glenur 
came  there  before  dinner,  and  dined,  and  mad 
apologies  mutually  for  what  passed  the  nigh 
before  ;  and  that  Mr.  Campbell  of  Ballieveolai 
dined  there  also.  And  being  interrogate  fo 
theimrsaers,  deponea,' that  the  deponent  wa 
in  £dinbargb  in  August  last,  and  was  preaefl 
at  consttltationa  of  the  pannel,  his  lawyers  am 
agents  touching  his  defence.  Cauta  teientit 
patet,  ,'And  this  is  truth  af  he  shall  anawe 
to  God.  (Signed) 

p!  Grant.  John  Stewart. 


AkSfander  Stewart  in  Auchindarrooh,  age 
libour  18,  unmarried,  witness  cited,  sworn 
pureed  and  examined  ut  tupra,  by  Mr.  Arehi 
bald  Cahipbell  of  Stonefielo,  sworn  interpretei 
depones,  that,  to  the  best  of  his  knowledge,  fa 
saw  Donald  Stewart  in  Ballachelish  and  th 
pannel  together,  upon  the  marches  betweei 
Auobartt  and  Auchmdarroch,  in  the  momhij 
of  the  15th  of  May ;  and  that  he  himself  wa 
at  the  time  diggmg  ground,  with  the  othe 
tenanta  of  the  town.  Cauta.  identic  patei 
And  this  is  the  troth  as  be  shall  answer  to  God 

(Signed) 
Arch.  Cammielu      AuKx.STBWA»r, 
P.  GaaiiT«- 
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Alanitr  Stewart  of  Ballacbelith  elder, 

viiMndkd,  twom,  poised  aod  examined  ti^ 

fliprB,  4rpnia,  that  the  depoDent  was  with 

AJht  ftvek  tewart's  fiuber  a  considerable 

te  Wire  hitf  death ;   hot,  after  be  had  con- 

mad  the  inditpoMlioo  whereof  he  died,  he 

Htf  AedfeponeDt,  that  he  intended  to  leave  the 

«rtif  Us  children,  and  of  his  ailairs,  to  Ard- 

iirl  ttd  tbe  pannel :  th«t  thetleponent  knows 

Acf  aeeoniiii^^  took  npon  them  the  manage- 

bmC,  though  he  helier^  the  nomination  was 

fldj  rerbil,  and  not  in  writing.    Cauta  MckntUt 

fstk.  And  this  it  the  truth,  as  he  shall  an- 

mrloGod.  (Signed) 

P.  GRiirr.  Alex.  Stewart. 

John  Stemart,  tenant  in  Ancbnacoan,  aged 
a  vears,  married,  witness  cited,  sworn, 
^rged  and  examined  ut  supra^  depones, 
tfaatUUo  Breck's  father,  as  he  belie?es,  named 
(be  pmoel  to  be  tutor  to  bis  children,  and 
00  other  tutor;  and  the  caase  of  the  deponent's 
bdicf  is,  because  he  saw  the  pannel  take  the 
mufptneot  of  their  affairs  upon  him.  Causa 
idaui^  patei.  And.  this  is  the  truth  as  he 
dnfl  answer  to  God.         (Signed) 

P.  Geastt.  John  Stewart. 

Jolm  Floekhart,  vyiter  in  Edinburgh,  aged 
90  tad  apwards,  married,  witness  cited,  sworn, 
iBrgvd  aod  etaiiiiiied  ut  wpra,  depones,  that 
Icis^  shown  a  tetter  by  the  pannel  to  Mr.  John 
Micfiriaae,  writer  to  the  signet,  dated  the  19th 
«f  May  last,  depones,  that  that  letter  came  to 
ike  depooeot's  hands  at  Edinbui^b  by  course 
flf  poittbe  94th  of  May  last,  and  the  deponent 
Mi^toi^  for  Perth  next  day,  he  gare  the 
ktter  to  Alexander  Hart,  clerk  to  Mr.  Macfar- 
'bne^  to  be  deliTered  to  his  master ;  and  kno^s 
ntt  whether  any  thing  was  done  by  Mr?  Mac- 
Mne,  porsnant  to  that  letter.  C<mta  scientue 
ftttt.  And  this  ia  the  truth,  as  he  shall  an- 
WW  to  God.  (Signed) 

Jo.'  Plockhart. 

And  after  closing  the  oath,  being  further  in- 
loragate  for  the  pannel,  depones.  That  there 
*w  00  other  letter  accompanying  the  one 
hdbreHnentioned.  And  this  is  also  truth,  as  he 
ihril aiswer  to  God.        (Signed) 

P.  Gbant.  '  Jo.  Flockhart. 

• 

Jolm  Cosicroit  of  Strone,  aged  35,  married, 
vdsas  died,  and  sworn  ut  supra^  depones^ 
lWt,sbouta  year^ago,  being  in  company  with 
•Boe  of  the  tenants  of  Rannocb,  in  a  house 
IE  RsOaoch,  a  man  came  onto  them,  whom 
^^  called  Serjeant  More  Cameron,  whom  the 
vpNient  never  saw  beforej  nor  since :  that  the 
^^ants  were  complaining  of  Gleonre  for  his 
.btrd  nsage  of  the  tenants  of  Ardshiel  i  and 
Iheiaid  seijeant  Mor^aaid,  that  if  he  met  him 
n  the  highway,  he  would  abool  him.  Cau$a 
f^U  patet.  And  this  is  the  truths  as  he 
■wfl  answer  to  GodJ  (Signed) 
P.Geaxi.  John  Cameroii. 

o^l^  Cameron,  serraot  to  John  Cameron  of 
^^"^  iged  90  years,  sftmarried,  witness 
cM,nroni»  pmgad  and  exaiiittfd  ut  $upra, 
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by  Archibald  Campbell,  writer  in  Ia?erary, 
aworn  interpreter  foresaid;  depones,  that  he  had 
oocasion  to  be  in  Rannoch  harvest  last :  that 
he  saw  there  a  man  that  was  called  seijeant 
More  Cameron,  whom  he  never  saw  before,  or 
since.  Depones,  that  he  saw  the  man  called 
seijeant  More  in  a  house ;  but  does  not  know 
the  name  of  the  town,  or  the  ntime  of  the  man 
to  whom  the  hpuse  belonged,  the  deponent 
baring  never  been  in  Rannoch  but  that  one 
time.  Depones,  that  he  heard  the  said  Ser- 
jeant More  say,  that,  if  he,  the  said  serjeant 
More, '  met  with  Glenure,  he  did  not  care 
tliough  he  should  be  up- sides  with  him  ;  but  . 
had  no  reason  for  saying  so,  he  baring  beard 
no  more  of  bis  discourse.  Depones,  that  the 
deponent  was  then  servant  to  the  former  wit- 
ness, and  was  then  in  Rannoch  attending  him. 
Causa  sfientia  patet.  And  this  is  the  truth,  as 
he  shall  answer  to  God ;  and  declares  he  can- 
not write.  (Signed) 
P.  Grant.  Arch.  Campbell. 

•*  Then  the  Procurators  for  the  Pannel  de- 
clared their  Probation  to  be  concluded. 

Follows  the  WRrriNcs  produced  in  Evidence 
FOR  THE  Prosecutors. 

The  Judicial  Declarations  of  the  Pannel,  his 
WifCf  and  Chifdren. 

At  Fort- William,  the  2d  day  of  June  17 St 
years,  in  presence  of  Geoive  Douglas,  sherifT- 
substitote   of  the   sheriffdom   or  Inverness, 
sitting  in  judgment,  compeared  James  Stewart 
in  Aucharn,  now  prisoner  at  this  place ;  who 
being  judicially  examined  anent  tie  matter 
underwritten,  declares  judicially,  That  Allan 
Breck  Stewart  came  to  his  house  in  the  latter 
end  of  March,  upon  bis  coming  from  Franco ; 
that  he  stayed  two  nights  there,  when  the  de« 
claraat  went  to  Edinburgh,  leaving  the  said 
Allah  at  his  house:  that  the  said  Allan  came  to 
the  declarant's  house  in  the  month  of  April, 
after  being  at  Glenbuckie's  and  Rannoch ;  and 
that,  upon  Monday  the  11th  day  of  May  last, 
the  said  Allan  came  to  the  declarant's  house 
from  Fasnacloich ;   and   the  declarant  being 
called  upon  by  Mr.  Campbell  of  Airds  to  go  to 
Keil,  had   little  conversation   with  the  said 
Allan  till  bis  return,  and  no  other  ailer  his  re- 
torn,  than  what  was.  in  the  pfesenoe  of  the 
family;    Nor  does  the  declarant  retnember, 
whether  he  supped  with  the  said  Allan  that' 
night  or  not;  but  rather  thinks  he  did;  or 
whether  the  said  Allan  was  dressed  in  a  long 
blue  coat  and  hat,  or  in  a  black  short  coat  with 
silver  buttons:     That  the  declarant  thouj^ht 
himself  concerned  in  drink  that  night,  having 
drunk  at  the  miller  of  Keil's  house  with  the 
old  piper,  the  young  piper,  the  said  .miller,  and 
old  Duncan  Maccommch,  and  hia  son  Arehi* 
bald:    the   declarant  went  away  to  Appin's 
bouse  early  upon  Tuesday  the  lath  day  of 
May  last,  and  did  not  see  Allan  that  da^  or 
since :  that  when  the  declarant  waa  at  Edin- 
burgh, the  said  Allan  carried  a  short  black  coat 
with  silver  JbiittoDft,  beMghig  to  the  decbnranti 
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witii  bim  to  Glmbackie's  and  Rantidob,  and 
wore  it  upon  his  retnni ;  when  the  declaraot 
told  the  said  Allan,  that  he  wondered  hour  his 
0hon  coat  fitted  bim,  as  Allan  was  a  lam  man, 
and  the  declarant  a  little  roan ;  to  w  bich  he 
answered,  that  it  served  hiai  well  enough : 
that,  upon  Monday  night  the  lltb  day  of  May 
last,  the  declarant'f  sou  Charlet  told  him,  he 
was  to  go  to  Glenoo,  Callait,  and  Fort- Wil- 
liam ;  and  that  he  did  not  see  his  said  sod  from 
that  night,  till  be  saw  him  in  this  place,  aftttr 
that  be,  the  declarant,  was  wade  prisoner  j  nor 
is  the  declarant  sure  if  his  said  soa  went  to 
Glenc«  or  Callart  till  Wednesday  the  IStb  day 
of  May  last.     Declares  also,  that  bis  ^on  Allan 
was  at  home  on  Sunday's  night  the  lOlb  of 
May  last ;  but  is  not  sure  whether  be  was  at 
home  all  that  day  or  not.    That  there  were 
00  strangers  at  the  declarant's  bouse  upon  the 
said  Sunday's  night,  or  on  the  following  Mon- 
day or  Monday's  n^bt,  nor  yet  on  the  Tues- 
day or  Tuesday's  night  following,  except  the 
said  Allan  Breck  and  Fasnacloicli's  daughter 
upon  the  said   Monday's  night.     Declares, 
that  John  Stewart  younger  of  Ballachelisb 
was  at  his  house  upon  Walnesday's  night,  and 
is  sure  that  Ewan  Roy  Maocoll,  brother  to 
Appin's  bonman  at  Koalisoacoan,  supped  at 
biS)   the  declarant's  house,  either  upon  the 
Wednesday  or  Thursday's  night  the  IStb  or 
14th  days^of  May  hist;   and  that  the  said 
EwanRoy  Maccofl  was  also  at  the  declarant's 
bouse  upon  Saturday  thereafter,  in  the  fore- 
noon, along  with  bis  sister,  spouse  to  £wan 
Maccombicti,  padler  in  Cutl,  and  then  paid  the 
declarant  10/.  Scots,  except  seren  shillings  and 
two-peuce,  for  which  the  said  Ewan  Maccom- 
bich,  padler,  became  debitor ;  which  10/.  Scots 
was  in  payment  of  the  grass-meal  of  cattle  ; 
and  that  the  said  Ewan  Roy  Maccoll  did  then 
^ve  to  the  declarant  a  list  of  debts  due  to  him 
in  the  country,  whereof  20/.  Scots  was  to  be 
applied  towards  payment  of  a  debt  due  by  the 
said  Ewan  to  his  said  sister,  as  the  declarant 
had  the  mana^ment  of  her  efiects  in  the 
country  of  Appm  ;  and  which  sister's  name  is 
Christian  Maccoll,  and  was  last  winter  ser?itrix 
to  Mr.  Stewart  of  Ballachallan  :  that  the  de- 
clarant delivered  some  cattle  to  Duncan  Stewart, 
aerritor  to  Glenbuckie,  and  Solomon  Maccoll, 
servitor  to  the  declarant's  son  Allan  Stewart, 
and  John  Maccoll,  now  prisoner  at  Fort- Wil- 
liam, at  the  marches  betwixt  Aucham  and  Sal- 
lacban ;  and  that  the  said  Ewan  Roy  Maccoll 
was  to  meet  them  at  Glenduror  with  cattle  of 
his  own  that  were  to  be  sent  south  along  with 
the  declarant's ;  and  that  the  said  John  Mac> 
ooU  parted  with  them  at  a  sheaiing  called  the 
Immerin ;  and  that  the  dedarant  did  not  see 
tbe  sud  Rwan  Roy  Maccoll  since.    And  being 
Interrogate,  if  he  bad  any  arms  in  his  house? 
declares,  that  when  he  was  made  prisoner,  he 
bad  a  small  fowKng-piece  and  m  broad-sword, 
whkb  broad  sword  was  to  be  kept  for  the  chil- 
dren  of  the  deceased  Allan  Stewart  of  Cnil,  till 
Ib^  were  of  age.    Declares  also,  that  the  said 
SofcmoB  MaeoMli  fbmerl j  tervtnt  to  DomM 


Stewart  at  Taybaman,  oame  home  to  his  eei 
▼ice  on  the  15th  or  l^th  days  of  May  last 
that  John  Stewart  in  Aucbnacoan  came  to  tt 
declarant's  house  upon  the  evening  of  the  14t 
day  of  May  last,  and  stayed  there  that  nigbl 
and  declares,  that  he  did  not  send  hiin  ai^ 
message,  either  that  day  or  the  preceding  d«j 
nor  had  be  any  business  that  the  declarai 
knows  of.    Declares  also,  that  the  afteroooo  < 
Glenure's  murder,  8e?eral  of  the  tenants  in  tfa 
neighbourhood,   particularly  the    tenants    i 
Aucliiudarroch,  and  Duncan  Stewart  at  Is 
shaig,  and  Robert  Stewart  the  miller,  oa^e  t 
the  declarant,  to  know  what  they  should  do,  c 
whether  they  should  go  near  the  corpse ;   an 
that  be  advised  them  to  go  |  but  that  neither  h 
nor  his  son  Allan  went  there,  because  he  un 
derstood  that  BallieTeolan  and  his  sons  were  I 
be  there ;  and  that  there  were  some  chagrin 
lietwixt  him  and  them,  they  having  taken  tb 
declarant's  possession  the  year  before,  wliereii 
he  had  a  stock  of  cattle,  viz.  Glenduror,  a  par 
of  the  estate  of  Ardshiel :   that  when  youn( 
Ballachelisb  was  over-night  at  the  dpclarant^ 
house  as  aforesaid,  they  had  a  conversatiui 
about  the  removal  of  the  tenants  from  th< 
estate  of  Ardshiel ;   the  result  of  which  was 
that  they  should  continoe  their  possession,  am 
take  the  hazard  of  the*' violent  profits,  unlesi 
they  were  forced  out ;  and  that  he  had  conrer 
sations    with    old   BallacheKsh    to  the  sansi 
purpose ;  and  that  he  gave  the  same  opiuiun  U 
snch  of  the  said  tenants  as  applied  i(f  Itins ; 
but  recommended  to  them  to  use  no  force  in 
keeping  their  possessions ;    that  the  dedaranl 
bad'no  written,  but  a  verbal  commission  frono 
the  said  tenants,  to  negociate  ibr  them  at  hiw  : 
nor  did  be  receive  any  money  from  them  ;  bu 
that  the  tenants  of  Lettermore  and  Ardshiel  sncl 
the  miller  promised  to  refund  his  expences  Ibi 
representing  their  case,   particularly  Dugald 
and  John  Maccombicks  iu    Ardshiel.      And 
being  interrogate,  if  he  had  any  conversation 
with  the  said  Allien  Breck  concerning  Glennre! 
the  said  Allan  asked  the  declarant,  if  be  beard 
that  Serjeant  More  was  come  from  France,  or 
if  he  was  in  the  country  of  Appio  P  To  whicb 
the  declarant  answered,  that  lie  did  not  hear 
he  was  in  Appin,  but  heard  he  was  in  Gleali ve 
last  year;    whereupon  the  said  Allan  told  tbc 
declarant,  that  serjeant  More  swore  be  would 
kill  G tenure,  because  of  the  treatment  he  gave 
the  tenants  on  the  estate  of  Mamore,  part  •! 
Lecbiel  estate.    Declares  also,  That  the  said 
Allan  Breck  threatened,  that  he  wouM  cha}. 
lenge   Ballieveolan    and  his  sons   to  fight, 
whenever  he  met  them,  because  of  his  re- 
moving the  declarant  last  year  from  Gleoda- 
ror,  and  being  about  to  remove  the  other  te-> 
nants  this  year  from  some  other  parts  of  the 
estate  of  Ardshiel ;   and  that   the  declarant 
told  him  then,  they  would  not  fight  him,  an 
they  would  not  consider  bim  as  Uieir  eqnal ; 
and  if  be  had  come  to  the  country  to  fi^ht,  he 
bad  better  stayed  in  France.    And  being  in<» 
terrogate,  if  be  bad  any  conTersation  with  Wil- 
Stewart,  mercbaat  in  Marybargb?  ile- 
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dttttbe  W^  iboiittlie6Xpedi«oey  of  tlw  ftaid 

lai*.iU  tkdr  keepio^  \\\h\x  possessions;  and 

thsi  it  ■»  tbe  ssimI  WiUiani's  opiniony  that 

Iky  Md  keep  their  poaaessioiis  ;  anil  that 

ibeircMealwoki  be  represeoted  to  the  (mrons  of 

aciaiscr;  sad  thai  it  was  hard  they  should 

y  IBM  out,  BQtil  their    case  was  stated. 

iflrf  kisg  ssked,  if  he  bad  any  ooDTersfttion 

■tffa  Giilart  anent  the  remoti^gs  ?   dedareSi 

k  te  not  remeiDber ;  but  that  comtnoiily 

WSJ  My  be  saw  asked  hiro,  what  should  bet* 

(MM  of  the  teoanis  of  the  estate  of  Ardshiel  P 

Tftskieh  be  answered,  he  did  liot  know  till  the 

tcmnhy.    This  dedaration  is  emitted  before 

tksMi  sberiff-sabstitate,  place-  and  date  fore- 

Bid,  before  these  witnesses,  colonel  -Howard, 

cohiid  Crawford,  Donald  Campbeli  of  Airdi, 

ipAColis  CampbeU  of  Carqobin,  eaqn. 

WimesMs,         (Signed) 
G.  Howard.  James  Stewart. 

DtoaiLo  Cahpbsll.     Gboros  Douglas,  S.  £L 
Go.  Campbell. 


ledem  dit^  The  said  Jame$  Steaart,  being 

ts-BUDtoed,  judicially  deelares,  upon  reeol* 

faiioB,  Tbat  it  was  upon  Thursday  the  14tb 

^yof  Hay  hat,  thai  his  said  son  Charles.went 

h  Glcaeo,  and  not  on  Wednesday,  as  before- 

wstisBed ;  and  that  Oallart  was  at  the  decla-> 

Qst^s  bouse  upon  Sunday's  night  the  10th  day 

tf  May  last    Declares,  that,  before  Glenure 

■rrni  the  warnings  against  the  tenants  of  the 

oMesf  Ardshiel,  the  laird  of  Appin  pcoposed 

la  acooBunodate  some  of  them  in  land :  that- 

ktv  loon  the  declarant  heard  of  Glenure^s 

■snlci,  it  came  in  his  mind,  that  serjeant 

More  iad  done  it,   because  Allan  Brack  told 

biB,tb«t  th«;  said  seijeant  swore  bloody  revenge 

tpbict  Glenure  before  the  serjeant  eame  from 

Fnaoe,  upon  account  of  Glenure's  treatment 

<f  Lochiel's  tenants,  and  his  difTeriog  with 

Mn  Cameron  of  Fassafem,  brother  to  £ochiel : 

te  (be  dedarant'a  reason  for  suspecting  Allan 

Bnd(  afterwards,  was,  because  he   left  the 

(Mnby  abrnptly,  without  taking  leave  of  him, 

ti  he  eipected ;  and  if  the  said  Allan  was  guilty 

ifibetaid  muider,  he  believes  it  behoveuto  he 

« iceomt  of  the  disturbance  given  to  the  te» 

^Misf  the  cMate  of  Ardshiel,  and  knows  no 

*te<     Declares,    that  he  did    set  out  for 

^U«bi»gh  on  Friday  the  Sd  day  of  April  last, 

^•t  CHenco  that  night,  the  4th  at  Innerken- 

^tbe  5lh  at  Lanerick,  the  €th  at  Annot,  and 

oM  neit  day  at  Newton,  and  was  that  night 

*iiir.  Woffdie  of  Cambusbaron's  house  at  St, 

Wis's,  called  at  Touch  on  the  8th,  and  got  a 

"tter  ffom  Mr.  Seaton  to  Mr.  David  Moncrief, 

***<l>^  to  the  banna  of  exchequer;  called  at 

■'-^■■OB'sbeoae  of  Blnrr^'s-hall,  and  was 

*M  ^btat  Mr.  Foster  of  liunivan's  house, 

l^'fot  a  letter  fwm  him  to  Mr.  Patrick  Hal- 

Ij^tbe  solicitor  \  but  did  not  deliver  it,  or  the 

*w  Wlier,  as  he  was  told  they  would  be  of 

■•  wwsi|uenee ;  and  wenttoEdinbuigh  upon 

">^9  the  9tb  day  of  April  last,  where  he 

^H!^  for  eleven  days :  that  he  left  Bdin- 

^^  <p«Q  Sunday  the  19th,  was  that  night 
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at  OunSvan,  called  at  Mr.  Wilson^s  and  Mr. 
Wordie's  and  was  at  Stirling  at  nigbt ;  which 
pfaiee  be  lefl  on  the  £lst ;  called  at  Mr.  Dun^ 
daa  of  Manner's  house,  Duublainand  Newton, 
and  was  at  Annates  at  night;  upon  the  Q  2d 
came  to  Ballachallan's,  and  stayed  there  that 
night;  came  to  Glenbuckie's  the  23d,  and 
stayed  there  two  nip^hts ;  on  the  25tb  came  to 
Tayindrom;  on  the  26th  came  to  Duncan 
Stewart's  house  inGlenco  ?  and  upon  the  27th 
came  home :  that,  upon  the  25th,  he  called  at 
Mr.  Murray  of  Gleokernock :  That,  soon 
after  the  declarant  came  home,  be  gave 
notice  to  the  tenants  of  Ardshiel,  that  he  had 
procured  a  sist  for  them  against  the  decreet 
of  removing ;  and  that,  if  they  had  a  mind 
to  continue  their  possessions,  tbey  were  ad« 
vised  to  go  to  Glenure  and  seek  their  pos- 
sessions^  and  if  did  not  grant  their  desire,  tbey 
should  send  for  a  notary,  and  go  with  him  to 

Krotest  against  Glenure ;  ^nd  if  thev  pleased 
e  would  send  for  a  notary;  to  which  they 
agreed :  that  accordingly  the  declarant  seel 
fbr.Cbarles  Stewart,  notary,  and  writ  him  a 
letter,  signifying  tbey  had  obtained  a  sist  for 
the  tenants  of  the  estate  of  Ardshiel,  and  de* 
sired  him  to  come  to  intimate  the  same  to 
Glenure^  to  the  purpose  above-mentioned ;  and 
that  the  said  Charles  did  accordingly  come  to 
the  decUrant's  house  at  night,  and  the  tenants 
came  also  nextmorning ;  and  that  thb  declarant 
told  them,  in  presence  of  the  said  Charles,  that, 
ifit  was  not  their  mhid  to  proceed  in  that  me-, 
thod,  he  would  not  desire  them  to  do  it,  because 
he  could  not  assure  them  of  success ;  and  that 
now  they  had  the  advice  as  it  was  given  to 
him::  and  particokirly  remembers,  that  three  of 
the  tenants  of  Ardshiel  met  the  notary  at  tb6 
dedarant'b  house,  but  is  not  sure  if  old  John 
Coiquhoun,  the  fourth  tenant  in  Ardshiel,  was 
there,  but  rather  believes  he  was :  that  he  was 
informed  on  Monday  the  11th  day  of  May  last, 
by  his  son  Charles,  Allan  Breck,  and  Fasna- 
eloich's  daughter,  that  they  heard  Glenure 
was  to  go  to  Lochaber  that  day.  Declares, 
also,  that  be  saw  James  Stewart^  younger  of 
Fasnacloicb,  at  Glenca*s  house,  upon  the  5th 
day  of  May  last,  who  asking  him  what  he  had 
done  at  Edinburgh?  the  declarant  toM  him, 
he  had  procui^  a  sist  for  the  tenants  of  Ard- 
sbiel's  estate ;  and  that  he  did  not  know  what 
service  it  might  be  of,  but  that  some  people 
thought  they  might  sit,  and  take  the  hazard  of 
the  violent  profits,  till  they  had  an  opportunity 
of  laying  their  case  before  the  barons  of  ex» 
chequer :  that  at  this  time  the  declarant  told 
the  said  James  Stewart,  that  he  wished  some 
persons  of  understanding  were  present  on  the 
term-day,  to  see  if  there  was  law  for  ejecting 
them ;  and  asked  the  said  James,  if  lie  was  to 
be  in  Duror  about  that  time  ?  who  said,  he 
did  not  know :  that  when  the  said  John  Stew- 
art of  Ballachelish  was  at  the  declarant's  house, 
he  asked  him,  if  he  would  he  present  witB  the 
tenants,  to  see  if  there  was  law  for  turning 
them  out  ?  who  said  he  would,  if  he  did  not  go 
to  Inverary.    Declares  alto,  that  in  general. 
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he  recommended  to  every  body  not  to  make 
any  disturbance,  and  particularly  recommended 
4o  Ilia  own  servants  not  to  be  present,  not  know- 
ing what  might  happen  if  a  mob  of  people 
gathered  ;  nor  ilid  he  intend  to  be  present  him- 
•elf.  This  declaration  is  emitted  judicially, 
place  and  date  foresaid,  before  these  witnesses, 
colonel  Howard,  Donald  Campbell  *of  Airds, 
and  Colin  Campbell  of  Carwbio,  esqrs. 

Witnesses,  (Signed) 

O.  Howard.  James  Stewart. 

Donald  Campbell.  George  Douglas,  S.  S. 
Co.  Campbell. 

At  Maryburgh,  the  3d  day  of  June  175S 
years,  in  presence  of  the  said  sberiff^substitute, 
compeared  the  said  James  Stewart^  who,  after 
having  his  former  declarations  fully  read,  re- 
collects, that  he  was  not  a  night  at  Annat,  but 
called  there  on  his  way  to  Edinburgh,  and  so 
was  a  day  sooner  there  than  what's  mentioned 
in  his  former  declafaiion.  And  being  interro- 
pte,  if  Allan  Breck,  the  declarant's  son 
Charles,  or  Fasnacloicb's  daughter  told  him, 
when  she  came  to  his  bouse  upon  Monday 
the  11th  day  of  May  last,  that  Glenure  had 
got  the  said  sist  removed  ?  Declares,  they  did 
not;  but  that  one  of  them  told  him«  he  heard 
Glenure  was  to  remove  the  tenants  oS  Ardshiel| 
but  which  of  them  said  so,  he  does  not  remem- 
ber. This  declaration  emitted,  place  and  date 
foresaid,  before  the  said  Donald  Campbell  of 
Airds,  and  Colin  Campbell  of  Carwbio,  esqrs. 

Witnesses,  (Signed) 

Donald  Campbell.       James  Stewart. 
Co.  Campbell.  George  Douglas,  S.  S. 

At  Marybnrgb,  tlie  ^  day  of  June  1758 
years,  in  presenoe  of  the  said  George  Douglas, 
sheriff-sobstitote  of  the  shire  of  Inverness,  com- 
peared Allan  Stewart  son  to  James  Stewart  in 
Aucharn ;  who,  being  examined  judicially,  de- 
clares, Thati  Allan  Breck  Stewart  came  to 
the  declarant's  father's  house  on  Monda3^'s  af- 
ternoon, the  1 1th  day  of  May  last,  dressed  iii  a 
long  blue  coat,  red  waistcoat,  black  breeches, 
tartan-hose,  and  a  hat ;  and  af)er  being  some 
time  there,  tlid  put  off  brs  blue  coat  and  waist- 
coat, and  put  on  a  black  short  coat  with  silver 
buttons*  belonging  to  the  declarant's  father; 
and  went  that  ate-noon  to  work  with  the  de- 
clarant's father's  servants  in  covering  potatoes : 
that  the  said  Allan  Breck  staid  that  night,  and 
was  dressed  next  morning  in  his  blue  coat  and 
red  waistcoat,^  as  the  day  before:  that  the  de- 
clarant did  not  see  biro  go  away  from  Aucharn 
upon  the  l<2th,  the  declarant  being  in  the  fields 
from  the  time  be  rose  in  the  moruiugtill  twelve 
of  the  dock  that  forenoon,  sowing  barley,  ex- 
cept once  that  he  made  a  start  home  for  mora 
bear.  Declares,  That  upon  the  afternoon  that 
the  said  Allan  Breck  came  to  Aucharn,  at 
aforesaid,  he  told  the  declarant,  that  he  heard 
in  Glencrearen,  that  the  tenants  who  had  taken 
the  lands  of  Ardshiel  were  to  be  at  Glendoror 
on  Tfanraday's  night,  in  order  to  enter  to  the 
possesMon  on  Friday  the  15th  day  of  May  last; 
nnd  told  him  likewise,  that  he  heard  Gieaura 


Trial  of  Jamet  Steioartf 


[IC 


had  come  home,  and  had  orders  to  remoTe  tl 
former  possessors:   that  Archibald  Caoiero 
cousin  to  Drumnasallly,  came  along  with  fa 
nacloich's  daughter,  and  the  declarant's  broth 
Charles,  to  his  father's  house,  upon  the  lui 
11th  day  of  May  last,  and  staid  all  night ;    tl 
said  Allan  Brack  having  come  by  himself  aboi 
two  of  the  clock  in  the  afternoon  that  da^ 
that  the  declarant's  father  conversed  with  tl 
said  Allan  Breck  aside,  upon  his  first  arrin 
at  Aucharn  upon  the  said  11th  day  of  May 
but  that  the  conversation  did  not  last  abov 
five  minutes,  or  thereabouts ;  nor  did  the  dc 
clarant  hear  what  passed :  that  the  declaraot 
father  did  not  appear  to  be  the  least  in  drin 
noon  hta  coming  home  upon  the  evening,  tli 
Monday  aforesaid,  but  told  that  Mr.  Campbe: 
of  Airds  had  given  the  declarant's  father,  ao* 
the  tenants  of  Keil,  three  or  four  bottles  o 
whisky ;  and  that  the  declarant's  father  aappe 
at  home   along  with   the  said  Allan  Brecl 
that  night :   that,  upon  Tuesday  afternoon  tb 
13th    of  May  last,  the    declarant,    and    tht 
said  Archibald  Cameron,  and  Donald   Mac 
donald,'*  brother  to  Glenco,  went  to  the  isle  c 
Ballienugowan ;  and  the  declarant,  and  the  8ai< 
Donald  Macdonald,  returned  in  the  evening-  Ci 
Aucharn;    but  the  said    Archibald  Cameroi 
went  to  his  aunt's  at  Cuil :  that  in  the  mornini 
of  the  13th  of  May  last,  the  declarant  went  V 
Sallacban,  where  he  saw  John  More  Macilt 
chatten,  and  delivered  them  a  mare  and  a  filly 
and  then  returned  home ;  and  in  the  aftei^ooi 
of  that  day  went  to  Kintalline,  in  order  to  go  ti 
Tayphinst;  but  lieing  informeil    by    Donali 
Mackendrick,  the  old  piper  at  Keil,  whom  h< 
met  there,  that  young  Ballachelish  was  to  bi 
at  Aucharn  that  night,  the  declarc-nt  returned 
with  the  said  piper,  and  went  along  with  bin 
to  the  inoss:    that  accordingly  Ballacheltali 
yoanger  came  to,  and  staid  at  the  dedarantH 
father's  house  that  night,  and  went  next  day  to 
Appin's  house :  that  the  said  Ewan  Roy  Mttc- 
coli,  brother  to  Appin's  bouman  at  Koalisna- 
cean,  wrought  at  the  declarant's  father's  peat- 
moss upon  the  said  13th  of  May  last,  and  sup- 
ped at  the  declarant's  father's  house  that  night, 
and  believes  he  took  lii«  bed  with  Duilcad  Mac- 
coll,  his  uncle's  son,  at  Auchindarroch  that 
night :    that,  upon  tlie  14tfa  of  May  in  the 
morning,  the  declarant  went  up  tarreicbie, 
and  returned  by  the  houses  of  Glenduror,  where 
be  saw  two  women,  and  spoke  with  one  of 
thetn,  to  hinder  the  cattle  to  trespass  on  hie  fk^ 
ther's  grounds;   and  whilst  the  declarant  wna 
speaking  to  that  woman,  he  saw  a  man  passini^ 
at  a  litUe  distance,    who  was  enquiring  for 
Glenure,  as  the  aaid  woman  told  the  declarant  $ 
which  man  the  dectarant  thereafter  observed 
travelling  on  the  road  towards  Auohindarrocb  t 
that  the  declarant  came  straight  home  from 
Glenduror,  and  oontinued  at  home  till  be  weot 
to  Inshaig,  akmg  with  his  brother  Charles  and. 
Fasnacloicb's  daughter,  and  continued  there 
till  the  news  of  Glenure's  murder  reached  hia 
father's  honte,  where  he  heard  the  first  ac* 
ooonti  of  it,  Glnam'f  servant  being  juatgone. 
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iolbrmed:  that  the  dceb* 
firitvMilkMieaUday  the  15th  of  etid  May ; 
ca^AiteBiafc  aatart  to  Cail«  where  he 
mimmBftmy  with  Duoeaii  Stewart  aenior, 
mi  Pmtm  Silewart  younger*  hia  aoo,  and 
^mmSkfnxi  at  loahaig.    And  being  in - 
kmpkj  whm  cooTenattoo   paaaed  betwixt 
'  biiftdier,  on  faisretom  boane  from 
r  b«  lather  told  hion,  That  Glenitre'f 
PM there;   and  upon  the  declarant'a 
Mef^ukiog  hia  newi,  he  told  him  the  wont 
irtcffrbe  had ;  that  his  master  waa  kiUed  at 
faljenaon) ;  and  that  his  fitther  asked,  if  it  waa 
If  tibot;  tad  (hat  the  serrant  answered,  that  it 
m;  tad  tbat  the  said  servant  also  desired  his 
llbar  to  go  and  take  care  of  the  corpse ;  which 
liMOMd  to  do,  but  that  his  wife  would  not 
kliiai;  bat  tbat  he  sent  for  the  tenants  of 
IfMliadtrroeb,  and  desired  them  to  go  to  take 
im«f  die  corpse;  and  that  the  reason  thathe, 
AidKhnnt,  did  noft  go  to  take  care  of  the 
^ttfrn,  wsf,  becaoae  it  did  not  at  first  ooeor  to 
H»;  sad  tbat  it  was  too  late,  and  thereat  of 
itpeipte  gone}  yet  it  was  clear  day  light, 
hltUsb  the  son  waa  set ;  and  that  the  d^U* 
imfiBMAber  also  faiodereil  his  going,  and  as- 
^Mifcr  a  rsaaoo,  that  if  the  friends  of  the 
iMHcd  were  there,  and   had   arma, .  they 
iMt,  ia  their  passion,  do  hort  to  him  and  his 
feiw;  and  that  he  was  hut  a  little  time  at 
Imr  tfter  bis  return  fiom  loshaig,  when  he 
Mr  GieBBre's  ser^aot  returning  from  Olenda- 
nr,  asd  passing  towards  Kintalline :  that  the 
Wmat  thmks  his  brother  Cbarlea  went  in 
tkedbradon  of  the  14th  of  May  lest  with  Fas- 
aKlmb's  deleter,  and  the  said  Archibald 
fttotroB,  and  the  declarant's  sister,  to  Lagna- 
K  vbere  they  dined  in  Alexander  Stewart 
MMT  \m  boose,  and  afterwards  came  hack  to 
Msro,  and  then  went  to  Inshaig  asaforeaaid. 
Mvti^  thai  he  beard  the  said  Ewan  Roy 
HteMtt  sty,  upon  the  13th,  two  several  times, 
te  it  was  hard  in  Gleoure  to  torn  out  the 
biaM  teasnta  of  the  Ardahiel  estate,  as  they 
fiiilb«r  lenta  well,  and  offered-an  aogmeota- 
^  sfreat,  and  were  willing  to  gire  obedieiiGe 
^lla  gomnaent  i  and  that  one  of  the  times 
*»amvbfaakfasl,  when  the  people  were  to* 
Visr,  at  the  end  of  the  deelaranf^  fiither's 
•nn,  going  to  the  moss;  hot  that  his  &thar 
^IN  pressnl:    that  some  of  the  tenattta  of 
jBtaMhbeorhood  were  thera^  as  well  as  his 
f)hto%  scrssato ;  and  that  they  generally  talk* 
MiathesasM  stram  with  the  sM  Ewan  Mao- 
«l ;  sad  thai  the  other  tuaewas  after  their  va- 
Mig  lism  thsir  woils  thi^eveniag  at  the  d^ 
^M'i  fciher*a  faeswo!    that  the  declarant 
jtoi  astkaow  what  beoaaw  of  the  said  Ewan 
^V  M— til  an  Tbiinday  said-  14th  of  May 
^;  lit  i^  positifethat  hooano  iato  the  bam 

waa^lvingi  thaleame  night, 
taahwof  the  dock,  asking  for  a  bed, 
,^^^*ei  mteed  him ;  botoaderodtogeand 
y^thassilaiHain  another  har»in  Ancham, 
^^■^ffiMgal  ead  John  Maooolls,  now  prt* 
"^«9flrt  WiUkm :  that  the  dcdkraot  saw 
^J^  Eeaa  Aoy  Maoaoll  at  Amoharn,  anon 
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the  iSth  of  May  m  the  morniag,  and  saw  him 
again  at  Cnil  about  twdre  of  the  clock  that- 
day  ;  and  that  they  came  together  from  thence 
to  Aticfaam,  where  tbey  parted,  and  that  th^ 
declarant  does  not  reiriemoer  if  they  had  aov' 
conversation  aU  tbat  time  about  €len«re^a 
murder.  This  emitted  judicially,  place  aa4 
date  foresaid,  before  these  witnesses,  Donald 
Campbell  of  Airds,  and  Colin  Campbell  of 
Carwbin. 

Witnesses  (Signed) 

DoNALB  Campbell.      Allah  SnwAar, 
Co.  Campbell.  Gborob  Dooolas,  S.  S. 

Eoiem  dte.  The  sdd  Ailan  Siemari  htSnf 
re-examined  jodicially,  and  being  mfemigaMf 
whom  he  suspected  guSlty  of  Olenare's  mor^ 
derf   declares,    Tbat  he  thought,   if  AtfaiM 
Breck  did  not  soon  cast  up  in  the  country)  be 
was  the  ittost  likely  man  to  hare  done  It:  and 
further  declares.  That,'  in  a  couforsatioB  ho^ 
tweeo  him  and  his  father,  ^and  others,  they 
were  of  omnion,  tbat  the  people  of  Bdlache^ 
lish  and  Lettermore  nnrust  have  known  who 
committed  the  murder  at  the  time  h  happened  t 
titat,  upon  the  Friday  after  the  murder  hafM 
pened,  he  heard  bis  father  aay,   he  did  not 
doubt  but  he  would  be  taken  up  upon  itan>i^ 
cion  of  the  said  murder:  that  when  the  de- 
elaraot's  father  was  at  Edinburgh,  he  expected 
a  letter  fit>m  him  about  what  be  was  doing 
about  the  remorings;  which  letter  came  to 
Attcbarn  in  the  declarant's  absence,  .and  waa 
ouened  by  James  Stewart  younger  of  Faaaa*- 
cloich,  and  contained  an  account  of  what  the 
dedarant's  father  had  done  about  the  renor- 
ings ;  and  that  he  waa  about  buying  a  bare 
gain  of  meal.    Declarea  alao.   That  be  heard 
bis  father  express  his  desire  toyotmg  Ballache- 
lish  to  be  present 'When  the  new  teoaeta  caaai^ 
to  take  possession  of  the  estate  of  Ardshial  | 
and  tbat  Donald  Mackintyre  in  Aacbamtold 
him,  that  young  Ballacbeliah  bad  come  back 
from  Appin  to  Keil,  in  order  to  attend ;  hsM^ 
upon  bearing  of  Glenure'a  murder,  retonied  tfa 
Appin :  that  the  deelarant'a  ftuber  told  bim  he 
#oiihi  not  be  present  at  the  entering  of  the  said 
new  tenants;  nor  was  the  declarant  resolved 
to  be  present  himself;  nor  did<  bis  father  de- 
sire hiiA  to  gOi  or  suspect  bim  such  a  fool  as  to 
go:  tbitt-heknOwa  that  the  aaid  AUan  Brook 
Stewart    ley    with   the    deohurant'a  brother 
Cbariss  in  a  bam  in  Auobarn,   upon   Men* 
day's  nigbt  the  11th  day  of  May  laat:  that  the 
dedarant  baa  a  blaek  short  iwat,  with  niae 
round  silver  buttons  on  the  breast,  two  umi 
each  haunch,  whereof  one  is  small,  and  it  Ma 
no  buttons  on  the  sleeves  or  pockets;  and  that 
hia  father  has  also  a  Mack  abort  coat,  with 
silver  buttons  on  the  breast  and  pocketBt  ■*<d 
has  none  upon  the  haunches  or  slaaveBy  tothe 
dedarant'erememhraace:  that  the  said  Alliriu 
Brook  had  no  big  coat  on  upon  the  lltb  day  ef 
May  last,  when  be  oaose  to- Aocharu,  nor  bad 
'  he  any  big  ccmt  of  his  own  tbat  the  dechMMt 
kaowaof ;  for-the  said  Alhm  borrowed  the  de- 
clarant's big  coat,  when  be  came  to  Aanaooht 
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that,  in  a  eonversatiop  the  declarant  had  with 
old  fiallachelifib  on  the  Sunday  before  Gle- 
Dure'fl  oiarder,  Ballacheliah  then  told  the  de- 
clarant, that  the  mau  that  had  taken  the  ferry 
of  north  Ballachelish,  came  there  with  his  boat, 
and  wa3  refused  to  enter  to  the  possession  by 
the  tenants,  who  thoug:ht  they  had  as  good  a 
tight  to  the  ferry  as  to  the  Jand :  that  there- 
upon the  ferry-naan^lrew  his  boat,  and  went  to 
Glenure,  the  tenants  being  resolfed  to  keep 
their  possessions  for  the  year ;  and  that  BaU 
lachelish  said,  that  the  tenants  of  the  Ardshiel 
^tate  had  as  good  a  title  to  sit,  as  the  tenants 
of  Ballacbelish,  if  the  suspension  was  not  dis- 
cussed ;  aod  that  it  was  a  cant  word  tbroiiigh 
the  country,  That  the  tenants  might  sit,  since 
the  worst  of  it  would  be  paying  the  violent  pro- 
mts. Declares  also,  1  hat  he  hiisagun  and 
bro%d-8word ;  that  he  lefl  the  gun  in  his  father's 
brew-liouse,  and  the  sword  he  gave  to  John 
Maccoll,  his  father's  servant,  that  is  prisoner  at 
Fort- William :  that  John  Roy  Stewart,  nephew 
to  Fi^snacloich,  lay  in  the  barn  with  the  decla- 
rant upon  Thursday's  night  the  14th  day  of 
May  last ;  and  that  John  Sjewart  in  Auchna*' 
coau  lay  in  the  same  barn  with  the  declarant's 
brother  Charles,  being  the  night  that  tlie  said 
£wan  Roy  Maccoll  came  to  look  for  a  bed 
there.  This  judicial  declaration  emitted  in 
presence  of  the  said  sheriff-substitute,  pUce 
and  date  foresaid,  before  these  witnesses,  the 
right  honourable  the  lord  Bury,  colonels 
Howard  and  Crawfurd,  Douald  Campbell  of 
Airds,  and  Colin  Campbell  of  Carwhin. 

Witnesses,  (Signed) 

Donald  Campbell,      Allan  Stewart. 
Co*  Campbell.  George  Douglas,  S.  S. 

• 

At  Maryburgh,  the  4th  day  of  June,  1752 
years,  in  presence  of  the  said  Ueorge  Douglas, 
sberiif-fiubstitute  aforesaid,  compeared  Charles 
St/^wart,  son  to  James  Stewart <in. Aucharn  ; 
.who  being  examined  judicially,  declares.  That 
he  was  at  home  all  day  of  the  14th  day  of  May 
.last,  and  that  he  dinetf  with  his  father,  mother, 
brother,  sister,  and  FasDacloich*s  daughter; 
and  after  dinner  went  to  Atichindarrocn,  and 
.there  conversed .  with  Duncan  Maooombie, 
Duncan* and  John  Macoolls,  and  others  that 
were  covering  potatoea,  and  desired  Solomon 
Bfaccoll  to  go.  with  Fasnacloich's  daughter  lo 
Ardnamurcban,  but  he  would'  not  go:  that 
Fasnacloich's  daughter  and  the  declarant's 
'  sister  went  filotig  with  him  to  Aaohindarrocb, 
and  returned  before  him  to  Aucham,  the  de- 
clarant having  staid  a  quarter  of  an  hour  after 
them,  to  persuade  the  said  9<olomoo-to  go  to 
Ardnamurcban,  aud  then  followed  them  di- 
rectly to  Aqcharn ;  and  did  not  gq  nearer  Let- 
termore  that  day,  than  the  place  where  the 
<)people  of  Auchrudarrecb  were  covering  pota- 
bles ;  and,  in  an  honr  thereafter,  went  with  Fas- 
nacloich's daughter,  and  the  declarant's  brother 
Allan^  and  sister,  to  Inshaig,  where  be  re- 
ceived the  .news  of  Glenure's  murder  from 
John  Maccoll,  now  prisoner  at  Fort-Wilham ; 
Viog  sent  there,  by  the  decUrant^f  father,  to 


desire  bim  and  his  brother  Allan  to  oome  home 
but  that  his  said  brother  was  gone  a  little  befoi 
the  said  John  Maccoll  came.  Declares  aU» 
that  he  saw  £ivan  Rov  Maccoll,  brother  i 
Appin's  bouman  at  Koaltsnacoan,  at  the  decli 
rant's  father's  house,  upon  the  evening  of  tl 
14th  day  of  May  last  before  they  lighted  cs^i 
dies,  and  told  he  had  come  from  Glenco  tbi 
day ;  that  be  afterwards,  that  night,  came  ini 
the  bam  where  the  declarant  was  lyings  i«^tt 
his  uncle  John  Stewart,  looking  for  a  bed,  atn 
was  directed  to  lie  with  the  servants  in  the  otli< 
barn  in  Aiicharu.  Declares,  that  upon  hi 
return  from  Inshaig  with  the  said  John  Af  ac 
coll,  prisoner,  that  the  declarant  asked  bic 
where  Glenure  was  murdered,  what  way  it  wa 
done,  and  if  an^  person  was  seen  by  the  place 
and  that  the  said  John  answered.  That  it  wa 
done  in  the  wood  of  Lettermore ;  whether  i 
was  south  or  north  of  the  houses,  he  coul< 
not  tell ;  that  it  was  by  a  shot,  and  that  then 
was  a  roan  or  two  seen  near  the  place ;  wan 
this  is  all  the  declarant  remembers  of  the  ooa 
versation  upon  that  head ;  and  that  upon  bl 
coming  borne,  he  heard  his  father  deaire  tb4 
people  of  Auchindarroch  to  go  and  take  care  o 
tlie  corpse ;  and  that  his  father  proposed  to  gt 
himselt,  but  that  his  wife  would  not  let  him  : 
and,  at  the  same  time,  heard  his  father  saj 
that  he  would  he  suspected  of  the  murder,  ai 
be  was  taking  so  much  part  with  the  tenaati 
against  Glenure  the  factor:  that  he  beam 
Ewan  Roy  Maccoll  say,  u\too  the  13th  day  iM 
May  last,  that  he  wondered  that  Glenure  wai 
removing  the  tenants  that  paid  their  rent  well, 
and  were  wiUii^g  to  qualify  to  the  govemmeDt : 
that  be  observed  his  father  and  the  said  Evan 
Roy  Maccoll  have  several  conversations  asidi 
about  that  time.  This  declaration  emitted  jt^ 
dicially,  place  and  date  foresaid,  before  these 
witnesses,  Donald  Campbell  of  Airds,  andCoiii 
Campbell  of  Carwhin,  esqrs. 

Witnessev,  (Signed) 

Donald  Campbell.       Cbarles  Stewart. 
Co.  Campbell.  George  Doi^olas,  S.  S, 

CiutrUs  Stewart^  son  to  the. said  Jamei 
Stewart  in  Aucharn,  being  solemnly  sworn 
and  examined,  depones^  That,  upon  Tuesday 
tlie  5th  day  of  May  current,  the  deponent  aod 
the  said  Allan  Breck  Stewart  went  from  the 
deponent's  father's  house,  where  tbe  said  A  Una 
had:  been  on  and  from  the  1st  current  (except 
that  he  was  Saturday's  night  at  Cuil),  and 
stayed  at  Appin's  house  on  Tuesday 'si  nighty 
were  WedocMlav's  night  at  Aucbnacoaa'a, 
Thursday's  night  at  Aiichaooran's,  Friday, 
Saturday,  and  Sunday's  night  at  Fasnachnch^ 
and  came  on  Monday  tbe .  11th  current  to  his 
ftither'a  houoe :  that  the  dress  the  said  Allaa 
wore  all  this  while,  was  a  long*bodied  blaa 
coat,  red  waistcoat,  black  breeclMs,  a  bat  with 
.a  Idack  feather,  and  tartan  hoae,  with  a  bir 
coat  dun-coloured ;  in  which  very  dress,  ana 
with  which  big  coat,  he  came  ah>ng  with  the 
deponent  to  his  father's  house  upon  the  11th 
currcQt,  coatinned  Ihert  that  night,  and  tbi 
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£«l  ttd  be  lay  toffetber :  that  he  rose 
tlicAipoDeBt  00  Tuesday  the  13lh  cur- 
1^  Vutthii  the  depenent  was  np  before  he 
left  hgfttkr's;   audthat  as  he  was  going 
Mnv^fMwasaboat  8  or  9  of  the  clock  in 
^mittafi,ynB\M  by  him  he  wasgoinfr 
jkGhm:  that  then  be  bad  on  the  whole  of 
iku»  inm  as  above  described :   that  the 
^pnwt  aooompanied  bim  to  Kintalline,  and 
iliBl  part  with  him  aov  where  on  the  road : 
te  tbej  paased  Uirongb  Auchindarrocb  and 
lilMba,  and  spoke  with  some  people  as  they 
iciit  aJoDg,  particularly  Alexander  Stewart 
■  r^gnaha^  and  Alesumder  Stewart  his  son : 
tetkUoe  coat  Allan  woreliad  yellow  metal 
kttons:  that  the  deponent  and  ne  parted  at 
Kotallioe,  aAer  the   deponent  asked   John 
Bnek  Haccombie  for  ale  there.    And  this  is 
Mb.te  be  shall  answer  to  God. 

(Signid) 
iuH.  Campbell,  S.  D.   Ohablbs  Stewart. 

Mareatt  Stewart^  spouse  to  James  Stewart 
m  AiM&aro,  hebg  solemnly  sworn  and  eza- 
■ised,  depones,  That  Allan  Breck  Stewart 
CHse  to  ber  house  upon  Monday  immediately 
MwtGleDure's  murder,  dressed  as  mentioned 
■fte  lait  deposition,  and  with  a  bi^  coat  of  the 
■neooloor ;  that  he  stayed  all  night,  and  went 
any  acxt  day  about  8  or  9  of  the  clock  in  the 
mm,  dressed  in  the  same  habit;  and  at 
ha  taldag  leave  of  the  deponent,  asked  her,  if 
dR  liad  any  commands  for  Rannoch  ?  That, 
lillieliest  of  her  lmowled|;e,  be  came  by  hinn- 
fdr,  and  went  away  by  himself.  And  this  is 
ibetrath,  as  she  shall  answer  to  God  *;  and  de- 
dvciibe  cadooI  write.    (Signed) 

Arch.  Campbell,  S.  D. 

^*. 

Vkahdh  Stewart^  daughter  of  the  said 
Jhm  Stewart  in  Aucharn,  being  solemnly 
ima  aad  examined,  depones,  conform  to 
WiBOther's  deposition  in  every  thing,  only 
An  she  ia  positive  that  Allan  Breck  Stewart 
ooK  all  alone  to  Aucbam,  upon  Monday  im- 
Bcdiatelj  before  Glenore's  murder,  she  having 
Ha  hiffl  come  there.  And  this  is  truth,  as 
Ac  ahaQ  answer  to  God ;  and  declares  she 
osBOt  write;  and  adds,  that  Solomon  Maccoll, 
«r  fitthei'a  aervant,  went  off  for  the  south 
ctntiy  apoD  SaturcUy  the  16th  current. 
(^ned)        Arch.  Campbell,  S.  D. 

CMri  Staoatiy  son  of  the  said  Jan»es 
^Invt  10  Aucharn,  being  re-examined,  judi- 
Uly  acknowledges,  That  Dogald  Maccoll, 
Mer  declarant,  told  the  said  Charles  Stewart, 
Am  there  were  arms  in  his  lather's  house, 
^^Kb  he  had  bid ;  and  this  judicial  acknow- 
MlBentis  signed  this  93d  day  of  May,  1753 
gn,  before  these  witnesses,  Donald  Camp- 
|dkrf  Airds,  and  James  Campbell,  writer  m 
"'•wyi  writer  hereof, 
^itoesies  (Signed) 

"Qsuo  Campbell.      Charlis  ^ewart. 
Ja.Gaiobell. 

/^^ocaftsr  the  said  CharUs  Stemari  jodi- 
MysvBs,  That)  upoM  the  Idib  ^y  «f 
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May  current,  the  black  short  coat  with  silver 
buttons,  then  wore  by  Allan  Breck  Stewart, 
was  given  to  him  by  the  declarant's  father; 
and  that  he  had  got  the  plaiden  trewsers,  then 
wore  by  bim,  from  the  declarant'a  father,  or 
brother  Allan ;  and  this  is  also  signed,  place 
and  date  aforesaid. 

Witnesses  (Signed) 

Donald  Campbeix.    Charles  Stewart. 

Ja.  Campbell.  Arch.  Campbell,'  S.  D. 

The  said  Margaret  Stewart ^  spouse  to  the' 
said  James  Stewart  in  Aucharn,  beine  re-exa- 
mined, judicially  declares.  That  her  nusband 
James  Stewart  was  at  home,  and  lay  In  the 
same  bed  with  her,  on  Monday  *s  night  ihe  11th 
of  May  current.  And  this  is  also  truth,  as 
she  shall  answer  to  God ;  and  declares  slm 
cannot  write.         ,  (Signed) 

'  Arch.  Campbell,  S.  D. 

The  said  Elizaheth  Stewart^  her  daughter, 
re-examined,  judicially  owns.  That  her  nitber 
was  at  home  on  Monday's  night  the  11th  day 
of  May  current  And  this  is  also  truth,  as 
she  shall  answer  to  God ;  and  declares  she 
cannot  write.        (Signed) 

Arch.  Campbell,  S.  D. 

At  Taynaheinsai^,  the  S5th  day  of  May,. 
17  5S  years,  the  said  Charles  Stewart,  being 
re-examined  by  the  said  sheriff- depute,  judi- 
cially decbres,  That  the  said  Allan  Breck  Stew-* 
art  had  on  a  black  short  coat  with  round  silver 
buttons,  upon  the  30th  day  of  April  last,  when 
he  came  to  the  declarant's  father's  house  in 
Aucharn  irom  Rannoch :  that  the  declarant 
left  the  said  Allan  Breck  at  his  father's  house, 
be  himself  having,  upon  the  1st  day  oTMay 
current,  gone  to  Glenure  along  with  the  te- 
nants of  Ardshiel  and  Charles  Stewart,  notary, 
to  be  a  witness  to  the  intimation  of  the  sist 
they  had  obtained  against  the  decreet  of  re- 
moving ;  and  that  upon  his  return  that  evening', 
be  found  the  said  Allan  Breck  at  his  father's, '. 
and  was  then  dressed  in- a  black  short  coat  and 
round  stiver  buttons ;  and  then  observed,  that 
the  said  coat  was  lined  with  red  in  the  breast  and  • 
skirts ;  and  that  the  said  Allan  told  him,  that 
he  had  got  the  said  short  coat  from  the 
declarant's  father;  but  does  not  remember 
when  it  was  he  told  him  so.  Declares  also, 
that  the  said  Allan  Breck  Stewart  had  on  blue 
and  white  trowsers,  when  he  came  front 
Rannoch  to  his  father's  house,  oh  the  SOth 
day  of  April ;  and  had  them  likewise  on,  on 
the  2d  day  of  May  current,  when  he  went 
to  Cuil  in  Appin ;  and  that  he  wore  the  same 
dress  upon  the  3d  and  4th  days  of  May  cur- 
rent:  that  the  said  Allan  did  put  on  his  side 
blue  coat  on  the  5th  day  of  May  current,  when 
be  went  to  Appin's  bouse :  and  likewise  de- 
clares, that  he  saw  Allan  Brack's  blue  coat,' 
upon  the  13th  current,  lying  upon  a  trunk  in 
the  room  upon  the  right  hand  of  the  entry  of 
his  father's  house :  that  the  said  Allan  had  on 
the  said  black  short  coat,  when  at  breakfast  at 
the  deckurant's  lather's  hettse^  upon  the  13th 
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day  of  Mfty  oam»t»  but  bad  on  bo  jodctjr- 
mmX  Ibon.  Thii  declontioo  it  jmikmij 
mgoeA^  pkce  and  date  foresaid,  More  thaae 
witoesaea»  Donald  Campbell  of  Airda,  and 
Clolin  Campbell  of  Carvrbin. 

^Vitnewea  (Signed) 

Donald  Campbell.  Chablbs  otbwabt. 

Colin  Campbell.     Abch.  Campbbu.,  S.  D. 

.Tbe  said  Margaret  Stewart^  tpooio  to  the 
aaid  Jaroei  Stewart  in  Aacbaro,  bein^  re- 
examined, declares,  Tbal  the  black  abort  coat 
nonr  shewn  to  her,  is  the  same  which  waa 
brought  from  her  house  upon  Satarday's  e?en- 
ing  the  9dd  current,  and  belonn  to  Allan 
Stewart,  her  son:  that  her  husband  has  had  no 
black  coat  for  three  quarters  of  a  year  past ; 
and  tliat  the  last  black  short  coat  he  had,  was 
giren  by  him  to  John  More  Maccoll ;  and  that 
the  round  silf  er  buttons,  which  are  upon  the 
coat  now  produced,  were  formerly  iinon  the 
ooak  |[iTen  to  the  said  John  More  MaceoU. 
This  judicial  declaration  is  emitted  this  d5th 
day  Of  May,  1759  years,  before  these  wit- 
'  posses,  Colin  Camnbell  of  Carwhin,  •  and  Do- 
imid  Campbell  of  Airds ;  and  the  declarant  de- 
cbues  she  cannot  write. 

lYitneBsea  (Signed) 

CouN  Campbbll.  Abch.  Campbell,  S.  D. 
BoMALD  Campbell. 


The  said  Margaret  Stewart  also  owns,  That 
tbeie  was  a  ffun  in  her  husband's  house  this 
Iprieg,  which  she  saw  her  son  Allan  go  out  with 
onee  or  twice  to  kill  Mack  eocks.  This  judi- 
cial declaration  is  also  sij^ncd,  place  and  date 
aforesaid,  and  before  the  witnesass  abore  named 
and  designed. 

Witness  (Signed) 

Donald  Campbell.       Abch.  Campbell,  8.  D. 

fetter  addmaed  to  Dunam  Stewart  ef  Glen^ 

buckie, 

^  Now  1  am  sorry  to  acquaint  you,  aftirs  is 
gein^  qnila  wrong  upon  this  cstale  of  your 
oDosin's:  Glenure  wants  Ardahiel  and  Letter- 
Bore  m  his  own  hands,  and  more  rent  ibr 
our  tenement,  .and  the  caniaBes  to  bioMoif. 
How  fiur  these'  things  will  tale  place,. God 
knows !  the  man  tliat  makes  tbe  whole  noise, 
is  Ballieveolan,  upon  account  of  our  keeping 
John  More;  for  be  does  not  deny  but  what  be 
offers  more  rants  for  Olendorar,  and  girea  this 
ae  his  reasons.    Howerer,  it  shall  be  a  dear 

CI  to  them  or  they  shall  hare  it  All  yen 
rd  about  the  oauatry  is  troe :  I  |pa,  in  a  few 
daya,  to  Kingailocb  for  the  stallion,  which 
slaiids  ua  eight  guineas;  he  wanta  la  harrow 
him  this  apring,  and  to  get  him  broke  for  the 
aaddle  again  hanrest.  Fasnadoich  has  made 
the  iNicAase  Ibr  himself*  You'll  not  neglect  to 
asnd  aH  tbe  money  you  can  in  a  very  short 
thne,  as  money  never  waB  scarcer  in  this  ooihi- 
try.  Kingailocb  has  got  BMineT ;  eo  that  we 
Are  anre  of  bis  cows.  Matoolm  Ijivingstan  ban 
aent  Ibr  More  naoney;  ibr  he  emptoyed  what 
he  got.  I  shall  fete  the  whole  hMMry  of  the 
ewmtiy  till  I  have  the  plaaaaw  off.  ■iiMg  jmiu 


Trial^Jsmst  iSimari, 

I  bag  you'll  not  liglect  awding  a 
with  aa  much  aa  possible ;  let  nethuif  fli 
him.  Neglect  not  about  your  brother.  ] 
mors,  bet  my  eomplimeMa  to  Misa  Jesui 
Sandy,  and  Ihtle  DonaM,  is  all  fteoB,  di 
conainy  I  em  yoor  aiectionaie  cousin, 

(Slgmd)       «« AtLAM  Stbwbbt.*' 
**  Dated  Anoham,  April  the  lst»  1761." 

JUsryMirgA,  4th  June,  1759  years.  Tl 
letter  waa  Ibuad  among  James  Stewart 
Aucham's  papers,  and  shewn  this  day  to  All 
Stewart  his  son,  who  refuses  it  to  be  bis  ban 
writing,  in  presence  of  Colin,  Campbell 
Carwhm,  and  Donald  Campbell  of  Airds,  eeqi 
two  of  his  roiyesty's  justices  of  peace  for  Jl 
gyllsbire. 

Witnesses  (Signed) 

Donald  CampbblCi       Abch  .  Campbell,  S.  ] 
Co.  Campbell. 

The  above  letter  was  addressed  on  the  bac 
<«  To  Duncan  Stewart  of  Glenbuckie,  at  Bse 
chyle.'' 

Jamee  Stewart  to  Charlee  Stewart^  Notary^ 

**  Dear  Charles ;  Not  knowing  of  your  i 
turn  from  Modait,  aent  for  your  father  Tiie 
day's  afternoon ;  but  the  rascal  I  sent,  wei 
not  by  Glencrearan  that  night,  by  which  1 
miased  the  old  noan,  who  went  a-fiibin|[,  i 
you'll  see  by  the  inclosed,  earljf  that  morning 
which  I  reclmn  a  very  gieat  misfortune.  Tl 
next  best  I  can  think  of  is,  that  you  be  bei 
without  fail  this  night,  if  you  should  him 
hoTM,  as  eveiy  thing  must  go  wrong  withqi 
a  person  can  act,  aaS  that  1  can  treat.  Thin 
auch  a  lie  upon  all  tbe  members  of  our  iamili 
that  I'll  prem  yon  no  further,  bdt  do  depend  i 
aeeitig  yon  once  this  night;  and  am  your  ewi 
te.  Mr  coo8in,-^f Sifted)  Jabibi  SrEWAffr, 

**  ^eeAoffi,  May  14tb,  eight  o'clock  notfl 
mg,  lf5«." 

*«P.8.  As  I  have  not  time  to  write  to  Wi 
liam,  let  him  aend  down  inmiedialely  81.  alei 
ling,  to  pay  four  nnilk  eows  i  booght  fbr  h 
wife  at  i&ibhiel.*' 

Addressed  on  the  back  thus:  ''To  11 
Cbarlea  Stewart  at  Ancbintour.   Perexpreas. 

Wilii4im  Stewart  to  Jama  Stewart* 

«*  3iarylmrgh^  Afey  14. 175: 
<<  Dear  Sir;  I  send  tbe  bearer  for  the  be 
mare,  and  my  yoong  beasts  in  Salachas 
unless  you  kesp  by  it  (which  I  think  j€ 
ought),  and  seiia  some  other  body  op  with  bin 
and  let  them  carry  the  milk  cows  you  Unogf 
for  mo.  Let  the  filly  be  grazed  toereaboat 
waitins^  OMrket.-*!  find  Glenore  has  a  mind  i 
<gect  the  tenanta ;  but  they  ought  to  be  deaf  1 
It,  and,  at  all  risqoes,  keep  possession,  as  ths 
are  in  good  handa,  as  it  must  end  in  excheqiid 
so  that  1  beg  they  keep  possession ;  as  the 
will  be  no  troopa,  they  ought  to  repel  force  h 
fbtoe,  and  take  their  liasara  of  the  consequence 
aa  it  CBM  be  no  Bsaae  than  violant  peafits,  whic 
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Jir  Murder^     ; 

«he  win  innii  for  oo  Mich ;  their 

to  have  a  sett  of  peao«ahte 

well  pud  rent ;  so  that  the 

A  to  be  aaaared  they  shall  be  sup- 

mtimht  m  law  will,  which  do  doubt  must 

mmt  m  their  favoun ;  and  am,  dear  Sir, 

jwwi,  &c« — (Signed)  WnxuM  Stswakt.*' 

ontlielMckthas:  ^'ToMr.Jamei 
Aocham." 
Wrote  on  Che  back  thus : 

"  ibryimrgh^  the  5th  day  of  June,  1758.— 
Ili iithe  I^ettcr  relati? e  to  the  declaration 
this  day    before    me,   by   William 
iMiThant  in  Haryborgb. 
(SigmedJ    "  GaoROB  Dooolas,  S.  S.'' 

Jswo  ^iaMMri  to  John  Maefarbme.  , 

*  Sir  ;  Juat  now  had  your  fa? oor»  and  am 
■ny  tbcaa  poor  tenants-dioold  bare  made  use 
if  Mf  ftr  icpmeating  their  grie? ance,  as,  in 
it  has  brought  a  mat  deal  of 
ipan  me;  beiiig  osjriedbere,  andmy 
Sauday  last,  suspected  to  be  knowing 
liAektfiMroua  murder  of  Glennre,  who  waa 
up«m  Thursday  the  14th  current,  in 
rithin  two  Riiles  of  my  bouye.  It  is 
~  that  I  or  my  son  were  actors  in 
action,  as  we  both  can  be  well  s^< 
I;  baft  ^ta^es,  it  was  a  premeditaisd  thing, 
H  wbieh  I  sBoat  hare  been  knowing :  but  9a 
that  BO  man  (I  thank  God)  abhors 
>»  and  would,  if  at  liberty,  do  all 
Miny  power  to  bring  it  to  light  There  is  one 
■ewarty  a  dioUnt  frieud  of  the  late  Ard« 
who  is  in  the  Freoch  serrioe,  and  came 
in  Haicfa  laet»  as  he  said  to  some,  in  order 
liaMie  at  home  %  to  otfaerPi  that  he  was  to  go 
and  was,  sa  1  hear,  the  day  me 
comroittedf  seen  not  far  from  the 
it  happened,  and  is  now  net  to 
;  hy  which  it  is  bslieired  be  was  the 
aehr  ;  he  ie  a  desperate  foolish  ieUow ;  and,  if 
Is  is  gmlty*  easse  to  the  country  for  that  ? ery 
fle  is  a  tall  poek-pitted  led,  rery 
r  and  wete  a  blue  coat  and  metal 
■  eU  red  ▼est,  aad  breeabeaof  the 
I  weald  own  mvself  under  m«Dy 
te  any  friend  wowd  disoorer  him ; 

~  he  11  gene  south,  in  seder  to  0I9- 
the  (tat  opportunity  of  ^mg  abroad, 
ai  Bfdiubmyh,  he  stayed  10  Mr.  Hugh 
'a  at  ihe  hed(  of  the  FoaotainHirell ;  so 
yew  have  aay  regard  for  my  intersst, 
~  ell  thai  wbh  the  country  veil  |o  be 
of  hion.    What  makes  wm  eonfine- 
vcrw  luncasy  to  me  is,  thet  this  is  the 
of  tte  year  that  my  buiinpss  would  ra- 
most;  having  bought  cattle 
ly  deal)  in  diffemut  peuotriee, 
_  south  far  the  oslde,  whicb 

pay,  if  I  should  ueTor  send  a  beset  upon 
l^  whiS  I  am  ateirf  eriJl  he  the  osas,  if  either 
•fsmwself  be  not  iudmilled  to  bOI,  to  put 
inarder:  so  hopes  you'll  epene  no 
thtf,  miMniBaniAffvmwiBbailihe 
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*'  Your  return  1*11  c^eet  in  course  of 
pest;  and  am,  with  compliments  to  yous  lady 
and  self,  dear  nir,  your  humble  serrant, 

(SUgfud)    '*  James  drBwjjnr.** 

"  fott  WUliam,  Jl%  19, 1752.*' 

Addressed  thus :  <*  To  Mr.  John  Madbrlane, 
writer  to  the  signet ;  in  his  absence,  to  Mr. 
John  Flockhart,  his  principal  eleik,  at  his 
house  In  the  Mint,  Edinburgh.'* 

laoerer^,  Sepiimber.  39, 175S.-^Tbi8  is  the 
Letter  reierred  to'  in  cplonel  Clrawford's  ^ath 
of  this  date. 

Follows  m  WitiTiMa  aaoDucBo  pob  the 
PuiMBL,  ngma  FtVB  I^rrias  waoam^TO 
aiM  BT  GouN  Gampbbll,  01  GtlNVBa.^ 

<*  G/entire,  Kovemldr  8, 174a 
^*  Sir ;  1  think  I  can  now,  with  some  cer- 
tainty, tell  you,  that  I  am  appointed  factor  oycnr 
the  unds  yon  possem,  and  other  lands  that  be- 
longed to  your  brother  Ardsbiel ;  and  as  the 
term  is  now  at  band,  will  beg  the  favour,  you 
desire  the  teaants  aad,  posseesors  to  be  arej^r- 
ing  the  rents.  I  am^  8ir,  your  mast  ooedieat 
bumble  serrant.  f  Signed) 

*'  VouM  Gaupbell." 

Addressed  th|is:  *«  To  Jami»  StewiMft  jp 
Aucbindairrofib»  in  Dpror." 

<«0/miire,  OeUber  14, 1749.  ^ 
"Sir;  As  I  intend  Monday  next  to  be  in 
Duror,  to  bold  a  baron-bai|ie-couit  on  the  es« 
tate  of  Ardshi^lr  *tid  call  for  bygone  rents,  have 
sent  you  this,  |o  bef  the  larour  you  would  let 
the  tenants  know  ol  it,  that  they  may  1^  Pf«- 
pered  to  qiake  payments,  aqd  not  be  out  or  the 
way ;  and  I  eball  be  glad  to  hare  the  pleasure 
of  seeii]|ryou  at  Taynaheinsaig  Mondiiy  after- 
noon. I  am,  Sir,  your  most  obedient  hamUe 
serrant,  (Signed) 

**  GoLDf  Gahpbeu*.'* 

Addressed  on  the  back,  **  To  Mr.  Jamar 
Stewart,  brother  to  a-j-i.;-i  >• 


"  Gletmre,  December  11, 1749. 
'*  Sir;  This  moment  I  bad  yours  by  your 
serrant,  with  the  901.  ISt.  6d,  slerling,  voi  the 
warrant  I  formerly  gare  you.  ReipiBive  in- 
closed  your  note:  your  payments  are  rery 
gopd,  for  which  I  em  obliged  to  you.  lin- 
tend»  God  will,  to  be  at  Edinburgh  00^  or  a  day 
or  two  before  the  35th  ci^rrent ;  tbiMt  is,  I  in- 
tend to  set  out  fropi  this  place  this  day,  or  to- 
morrow eight  days,  and  will  go  W  Glasgow,  and 
make  no  stop  by  the  way.  Qeuieinber  lady 
Ardsbiel's  discbar^e^,  and  all  yoor  other  taqk- 
ling,  I  heartily  wish  you  a  goo^l  joiuirD^y . 
(Signed)    **  Coun  Gaxpbkix.'* 

<*  My  wife,  who,  1  find,  is  y4>nr  sipcere  well- 
wisher,  returns  you  her  bearfy  thapks,  apd  ii 
sorry  you  have  had  siich  bad  areather  to  travel, 
when  you  are  so  weak.**  ' 

A^bnsasd  on  thfrhsnk  Ahmt  <«1toJaMi 
SUwart  in  Anchindartvifh  hi  Smfi€/\ 
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«  Clenure,  April  6,  irSO. 
"  Sir ;  I  have  yours,  and  think  it  a  ^it» 
right  to  have  burliemen  :  they  are  freqaentlv 
very  necessary,  and  can't  well  be  wanted. 
You  will  therefore  appoint  two  discreet  honest 
men  for  that  purpose  of  the  teoants ;  and,  to 
prerent  any  complaints  or  objections,  be  sure 
you  swear  them  to  fidclitv  in  their  office.  .  My 
wife  returns  yoo  her  thanks  for  your  good 
wishes.    I  am.  Sir,  your  most  obedient, 

(Signed)    "  CouN  Camfbell." 

Addressed  on  the  back  thus<   *<..To  Mr. 
James  Stewart  in  Adchindarroch.** 

«  Gknure^  March  14, 1751. 
<*  Sir ;  After  yon  left  this,  something  has 
occurred  that  makes  it  necessary  that  you  do 
not  set  any  part  of  Ardshie),  Auchindarrocb,  or 
Aucharn,  till  I  see  you  after  mv  return  from 
Inrerary  ;  which  is  the  reason  1  run  you  this 
express.  I  am,  Sir,  your  affectionate  humble 
serrant,  (Signed) 

**CoLiN  Campbell.** 

Addressed  thus:    <«  To  James  Stewart  of 
Aucharn,  Dnror." 


Trial  of  James  Sieitoarit 
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Then,  the  Proof  oo  both  sides  being  coDdnd- 
ed,  the  lord  Elchies  said  to  the  Lord  Advocate, 
that  DOW  was  his  time  to  proceed  to  give  his 
Charge  to  the  Jury ;  which  his  lordship  did  as 
follows.* 

Lord  Advocate : 

Gentlemen  of  the  Jury ;  It  now  becomes 
my  duty,  to  be  assisting  to  you  in  the  dis- 
charge of  yours,  by  staling  to  you  this  case, 
and  summing  up  the  evidence  that  hath  been 
giren  in  your  presence ;  which  1  shall  now 
proceed  to  do  as  well  as  1  am  able,  after  so  long 
an  attendance. 

Tliat  attendance,  I  am  sensible,  must  hare 
been  very  heavy  upon  you,  and  hath  been  such, 
as  the  iiae  hath  not  happened  since  the  Circuit- 
Courts  of  Justiciary  were  brou^t  to  be  held  in 
this  conntv :  but  I  hope  you  will  not  repine  at 
the  ^freat  ntigue  of  this  trial,  in  a  case,  whereof 
the  importance  is  as  unusual  as  the  length  of 
it ;  and  in  which  your  giving  a  just  venlict 
will  be  highly  for  the  service  and  credit  of  your 
country. 

I  need  not  resume  to  you,  gentlemen,  the 
libel  or  indictment,  whereof  I  presume  yon 
have  been  furnished  with  printed  copies  before 
you  came  here ;  that,  being  thereby  informed 
of  the  principal  circumstances  which  have  been 
discorered  concerning  the  murder  of  Mr.  Camp- 
bell of  Glenure,  you  might  have  leisure  to  weigh 
the  import  of  these^  and  be  the  better  enabled  to 

*  N.B.  By  the  16th  act  Anno  1679,  con- 
cerning the  regulation  of  judicatories,  article 
tenth,  OD  the  justiciary  court,  it  is  provided  in 
these  words :  **  That,  in  all  criminal  pursuits, 
the  defender,  or  his  advocate,  be  always  the 
last  speaker,  eioept  in  cases  of  trason  or  re- 
belliOD  ngimH  thftkiag.** 


attend  to  the  evidence  that  should  be  brongf 
before  you  ;  and,  on  the  other  hand,  tb«  pai 
nd  James  Stewart,  who  is  now  standioff  h 
trial,  was,  by  that  libel,  fairly  informed  of  tl 
principal  facts  and  circumstances  that  w« 
then  discorered  against  him,  so  as  he  miffl 
have  opportunity  to  account  for  these,  and  dm 
himself,  if  noliritbstanding  such  strong  appeu 
ances,  he  was  triily  innocent. 

The  crime  itself,  which  gives  occasion  \ 
this  trial,  was  of  its  nature  the  most  horrid  an 
atrocious  that  can  well  be  conceived.  Wilfi 
murder,  at  any  rate,  is  a  crime  roost  heinoua 
and  concerning  the  first  murder,  God  Almisiit 
himself  said  to  Cain,  '*  The  voice  of  thy  bro 
ther's  blood  orieth  unto  me  from  the  groaad. 
And  the  murder  now  in  question,  aa  to  tbi 
panuePs  accession  to  it,  was  one  of  the  moi 
causeless  and  unprovoked  that  ever  happened 
Poor  Mr.  Campbell  of  Glenure  was  cut  off  ij 
the  rigour  of  his  life,  in  the  rerv  road  of  hii 
duty  in  the  king's  service,  and  for  no  othe 
cause  or  provocation  than  his  doing  that  duty  \ 
and  then  was  he  basely  assassinated  by  a  raf 
fian,  who  lay  in  wait  for  him,  and  shot  him 
from  behind  his  back,  so  as  he  died  upon  Um 
spot,  leaving  two  infant  children,  and  bii 
widow  pregnant.  And  to  this  horrid  violation 
of  the  laws  of  God  and  of  humanity,  is  to  b« 
added,  in  the  present  case,  that  the  sole  offence 
taken  at  Glenure  was  his  acting  in  the  quality 
of  factor  on  the  forfeited  estate  of  ArdshieT, 
agreeably  to  bis  powers  and  instructions  from 
the  barons  of  Exchequer,  as  being  administra- 
tors for  the  king,  whose  property  that  estate 
was  ;  and  it  was  resented  as  a  capital  injury, 
that  the  king's  factor  should  venture  to  exer- 
cise his  majesty's  property  as  freely,  as  every 
subject  may  do  his  own. 

And  last  of  all,  that  this  murder  was  eota* 
mitted  on  the  14th  day  of  May  last,  just  serea 
weeks  after  his  majesty  had  given  his  royal  as- 
sent, and  passed  into  a  law,  the  bill  for  annex- 
ing this  and  other^forfeited  estates  to  the  crow» 
unalienably,  and  for  applyinjf  the  rents  and, 
profits  thereof  for  the  better  civilising  and  im* 
proving  the  Highlands  of  Scotland. 

The  clemency  of  the  king  had  been  extended 
eariy  after  the  last  rebellion,  by  the  act  of 
grace  of  the  20th  year  of  his  reign,  of  which 
the  pannel  James  Stewart,  among man^^  others, 
had  the  benefit;  and  other  Mnefidal  laws 
were  then  made,  to  secure  and  promote  freedom, 
property,  and  good  order  in  •  all  parts  of  Soot- 
land.  And,  to  crown  ail,  this  last  most  bsoefi-^ 
cent  act  was  made,  for  the  more  immediate 
benefit  of  the  Highlands  of  Scotland,  out  of 
which  three  rebellions  have  been  raised,  sineo 
the  accession  of  the  royal  family  now  happily 
rdgning;  an  act  of  beneficence  not  to  be 
paralleled  in  history,  and  calculated  to  render 
all  the  inhabitants  of  the  Highlands  good  and 
useful  sulijects.under  this  government,  bymak- 
ing  them  feel  their  own  interest  in  beinf  soch« 
and  rendering  the  meanest  of  them,  who  will 
be  booest-and  industrious,  free  and  happy:  and 
at  such  a  juncture,  the  murder  yea  artB0|ri»« 
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qwiif  iiloreceifed  qo  imaU  aggravation,  as 

it  wv  %jwg  in  tbe  face  ai'  the  legislature  itself, 

tnd  CQ^rooring,  as  much  as  in  these  crimi- 

|ilila/,to  defeat  or  discourage  the  prosecution 

ofiaeMre  ofgoTernmeat,  so  highly  gracious 

tttf  Bcsefictsl  to  this  conntry. 

TbetnUb  is,  geotlemeD,  that  though,  God 

k  pnJKd,  the  Highlands  of  Scotland  are  in 

llMtge  less  barbarous  than  they  have  been  in 

Anner  dines ;  yet,  in  our  own  time,  there  have 

hn  socfa  iostanoea  of  remaining  barbarism,  as 

«rfe  to  prove  hot  tooatrongly,  that  these  coun- 

tncsitaod  yet  in  need  of  being  better  civilized. 

I  tJusk  it  was  in  the  year  1724,  that,  for  an 

floee  of  the  same  nature  with  what  was  here 

tiken,  SB  attempt  to  remove  certain  Macpher- 

ans  lifiag  on  the  estate  of  the  duke  of  Gor- 

disiflBaiKaoch,  the  late  Gordon  of  Glenbucket, 

\k  &dor  or  tacksman,  was  invaded,  and  re- 

cored  many  wounds,  given  with  intent  t9  be- 

KiTe  bim  of  his  life,  though  he  chanced  to 

neofer. 

Tou  mast  all  remember,  how  liasely  captain 
Mfiofo  of  Colcaim  was  assassinated,  by  lying 
isvsit,  when  he  was  acting  in  his  duty  in  the 
liBf's  service,  soon  after  the  defeat  of  the  late 
ifbdlioo. 

ind  yoQ  must  hare  all  heard  of  the  late  barba* 
1^  enterprise  of  Robert  Macgregor  and  his 
Meomplices,  in  carrying  off  from  her  own 
Wsse,  tbe  uofortanate  Jean  Kay,  a  young 
ndow  sad  an  heiress,  in  the  depth  of  winter, 
asl  Biiddle  of  the  night,  into  remote  parts  of 
Ae  Hif  bisnds,  and  causing  her  to  be  married 
to  ikst  Robert,  a  person  of  uo  fortune,  and  an 
Mrthir  Tor  murder  ;  for  being  a  conductor  iu 
*iudi  attempt,  James  Drummond,  alias  Mac* 
fKpir,  a  brother  of  Robert,  has  been  lately 
doricted. 

The  eicDse  offered  for  James  Macgregor, 
w  the  nme  mistaken  principle  that  appears 
to  have  milled  the  unhappy  prisoner  at  the  bar. 
It  VIS  mid  that  James  Macgr^or  was  actuated 
hf  oae  of  the  best  affections ;  he  was  seeking 
M  pergonal  advantage  to  himself  by  that  enter- 

K  bat  only  to  make  theforUine  of  Robert 
other. 
Aad  .the  now  pannel  James  Stewart  oon- 
md  a  mortal  enmity  a^fainst  Mr.  Campbell 
^*6laiire,  for  disabling  him  to  provide  for  the 
"wta  of  his  brother,  Charles  Stewart  late  of 
yiiwilj  nltiiiuted,  by  contributions  levied  from 
jh^taunts  on  that  estate,  who  had  been  under 


Bat  ahtt ! .  what  a  delusion  is  it,  from  such 

e  to  be  led  to  commit  or  justify  the  most 
Hid  abominable  crimes !  the  care  of  the 
yy  of  one's  kindred  is  doubtless  a  laudable 
f*^'W> ;  and  even  when  that  good-will  is  ex- 
I^Mslto  the  remoter  degrees,  and  enlarges  the 
•^rf  benevolence,  &ere  is  no  harm  in  it ; 
gMwd  ia  both  cases  it  be  conducted  with  jus- 
i?>**d  mea  exert  themselves  to  serve  )heir 
*gg.witbout  violating  the  righto  of  other  in- 
"''■■K  or  the  la.ws  of  society  and  civil  go- 
^gy;  bttt  he  who  robs  or  defrauds  his 
'*V*'^i  to  provide  for  his  own  hotishold,.  or 


the  immediate  children  of  bis  own  body,  is  not  ■ 
the  less  criminal  in  the  sight  of  God  and  man, 
that  he  was  moved  by  an  affection,  in  itself 
natural  and  just,   but  which  be  pursued  in  a. 
wicked  manner. 

And,  in  the  present  case  of  tbe  murder  of 
Gleuure,  there  appears  to  have  been  no  rea- 
sonable or  probable  scheme  of  advantage  to  tlie 
fhmii^  of  the  late  Ardshiel,  or  any  body  ;  but 
(bat  it  proceeded  from  mere  wickedness, 
malice,  and  resentment,  the  most  groundless 
that  ever  was.  It  affords  a  recent  and  shame- 
ful instance  of  that  spirit  of  revenge,  which 
was  the  characteristic  of  the  barbarous  High- 
landers in  former  times ;  and  a  pity  it  is,  gen- 
tlemen, and  a  reproach  to  the  present  age,  that 
it  should  be  yet  capable  of  furnishing  such  an 
example. 

I  am  far  from  meaning  by  this,  that  tbe. 
Crimea  of  a  few  wicked  persops  can  justly 
bring  a  general  imputation  on  the  whole  country 
whp/e  these  were  committed ;  we  daily  hear 
of  most  horrid  and  unnatural  crimes  perpetrated 
in  tbe  parts  of  the  kingdom  the  most  wealthy, 
populous,  and  civilized ;  but  tbe  part  incum- 
bent on  the  country  where  such  thugs  happen, 
is,  to  purify  the  land  of  the  innocent  otood 
with  which  it  is  polluted,  by  brinffing  the 
guilty  to  condign  punishment;  and  tnis  ia 
what  you  are  now  ^employed  in :  and  as  you 
have  attended  to  the  evidence  patiently,  I  desire 
nothing  more,  than,  as  an  impartial  and  intelli- 
gent jury,  you  may  consider  it  carefully,  in 
order  to  discern  the  truth,  and  then  to  lollow 
that  resolutely  according  to  the  conviction  of 

Jfovar  own  minds ;  which,  if  it  lead  you  to  be-  . 
ieve  the  pannel  guilty,  you  will  do  justice  to 
your  country  by  saying  so ;  and  if  you  are  not 
convinced  of  bis  guilt,  in  God's  name,  let  him 
be  acquitted ;  for  (getter  that  this  murder,  atro- 
cious and  scandalous  as  it  is,  should  go  alto- 
gether unpunished,  than  that  one  innocent  man 
should  suffer  for  it. 

In  order  to  lay  before  you  distinctly  the  cTi- 
dence  that  you  have  heard  of  this  pannel's  ac- 
cession to  the  murder  of  Qlenure,  I  shall  first 
of  all  recite  the  state  or  situation  in  which  tbe 
deceased  and  the  pannel  stood  Rewards  each 
other,  previous  to  the  murder,  and  also  that  of 
Allan  Breck  Stewart  in  respect  of  (both  the 
others.  Sdly,  1  shall  point  out  to  you  the 
evidence  that  Allan  BrecK  was  the  actual  mur- 
derer, which  1  admit  to  be  a  fact  that  was  in- 
cumbent on  us  to  prove,  in  order  to  convict  this 
pannel  of  wilful  accession  to  it:  and,  lastly,  I 
shall  sum  up  the  evidence  that  has  been, 
brought  of  that  accession,  and  examine  the 
force  of  the  detences  or  excuses  which  the 
pannel  has  endeavoured  to  prove. 

As  to  the  first  of  these,  the  situation  of  tbe 
pannel  himself;  that,  gentlemen,  you  partly 
know,  and  have  beard  proved :  he  is*,  a  bastard 
brother  of  Charles  Stewart  Ute  of  Ardshiel,  at> 
tainted,  who,  out  of  his  own  tenants,  and  those 
of  Dougal  Stewart  of  Appin,  his  chieftain, 
levied  a  regiment  or  battalion,  at  the  bead  of 
which  he  went  into  the  late  rebellion,  aoQom% 
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pftiiied,  ainoMrothiM,  bj  tbn  paDndy  who  hid 
the  bendh  of  hit  HMtfettyli  act  of  moe  or  in- 
demnity; whereby  be  wtti  left  Kt  liberty  to  re- 
lAain  with  his  family  in  the  «oiiDtry,  whilat 
Ardsbiel  hiinsel^  the  attainted  person,  made 
hii  escape  idto  ibreign  parts,  lea?ioff  at  home 
his  wife  and  a'  fbmily  of  children,  woo,  as  Mr. 
Campbell  of  Airds  has  deposed,  were  all  youngp, 
his  eldest  son  being  now,  as  be  thinks,^  about 
eighteen  years  of  age,  and  consequently,  at  the 
breaking  oat  of  the  iata  rebellion,  mast  have 
been  aboot  eleven. 

'  The  late  rebellioo,  as  yoo  aH  know,  was 
finally  suppressed  by  his  royal  highness  the 
Dofce,  in  the  spring  and  summer  1746 :  in  the 
year  fbllowins;  the  act  vesting  the  forfeited 
ctotes  in  tbe  king  was  passed ;  and,  in  1748, 
the  lands  of  Ardshiel,  among  others,  were  sar* 
Veyed  by  order  of  the  barons  of  tbe  exchequer ; 
to  tbe  property  whereof  a  claim  was  entered 
on  behalf  of  Afezander  the  eldest  son  of  Cbarles 
Stewart,  the  attainted  person;  which  claim, 
upon  answers  made  for  tbe  king,  was  dis- 
missed by  the  court  of  session ;  and  thos  it 
happened,  that  there  was  no  factor  appointed 
by  tne  barons  on  the  estate  of  Ardshiel,  until 
Colin  Campbell  of  Glenure  was  made  factor, 
by  commission,  bearing  date  the  33d  February 
i749,  upon  that  estate,  and  also  upon  the 
neighbouring  lands  of  Allan  Cameron  of  Cal- 
fart,  attainted,  and,  adjoining  to  these,  that  part 
of  the  estate  of  Locbiel  which  lies  in  tbe  snire 
of  Inverness,  to  the  southward  of  Fort- Wilt 
Itam,  and  betwiit  that  fort  and  the  ferry  of 
Ballachelisb,  of  which  you  have  heard  so 
much,  upon  that  loch  or  arm  of  theses,  which 
separates  Locbabei' in  Inverness-shire,  from  the 
country  or  district  of  Appin  in  this  shire. 

Now,  as  this  factorjr  was  ^ntfed  full  three 
Vears  aflter  the  rebellion,  it*  is  to  be  observed 
&0W  the  estate  of  Ardsbiel  was  possessed  and 
managed  in  this  interval ;  and  (his  appears  by 
the  oath  of  Alexander  Stevrart  of  Innemahyle, 
Who  hath  deposed,  '*  That,  before  the  factory, 
as  he  believes,  tbe  tenants  paid  tbdr  rents  to 
the  lady  of  Ardshiel,  and  that  she  again  em-* 
ployed  tbe  pannel  to  deal  with  them." 

ft  was  during  this  period,  that  the  pannel,  as 
the  same  Alexander  Stewart  deposes,  who  bad 
been  a  gieat  many  years  agt>  tenant  to  bis  bro- 
ther Aidsbiel  in  the, farm  of  Glteduror,  and 
bad  been  removed  aho  several  years  ago  by 
his  brother,  again  took  possession  of  the  same 
Ibrm;  mnd  that  Ardshiera  lady  and  the  pannel. 
Jointly,  introduced  certain  new  tenants  of  their 
own  choice,  into  dtflRenent  parcels  of  the  land, 
Which  Ardshiel,  the  attainted  person,  hid  him- 
self occupied  before  the  rebellion.  > 

Again,  when  Glenure  had  obtained  this 
Iketory^  after  he  had  been  fbrsome  time  abroad 
With  tbe  regiment  to  which  he  belonged,  in 
Glanders ;  and  being  now  come  home,  was  oc- 
tapied  with  the  treaty  for  his  marriage  with 
the  young  lady  who  Is  now  his  widow ;  he  did, 
jas  Mr.  Campbell  of  Airds  hath  deposed,  for 
liOme  time  employ  the  now  pannel,  as  his  sub- 
fhctor,  in  hrpug  tfit  rsdts  of  Ardfthid,  and 


sitting  the  lands ;  and,  to  the  same  purpose, 
the  said  Alexander  Stewart  deposes,  **That 
the  factor  gave  tbe  pannel'  tbe  opportunity  of 
having  the  greatest  influence  with  the  tenants 
of  Arashiel,  more  than  any  other  person,  by 
allowing  the  pannel  to  set  the  lands,  which  be 
continued  doing  to  Whitsunday  1751,  if  not  at 
that  time  also :  but  adds,  that  the  jpannel's  ooft* 
nexion  with  the  family  of.  Ardshiel,  gave  Mm 
also  a  natural  influence  over  the  tenants,  even 
tiefore  Glenure's  factory.'* 

The  use  which  tbe  pannel  made  of  this  io- 
fluence,  natural  or  acquired,^  appears  partly 
from  the  evidence  of  the  same  two  gentlemen : 
for,  upon  this  article,  Mr.X/ampbell  of  Atnb 
hath  deposed,  "  That  the  pannel  toM  him,  thst 
whatever  was  made  of  these  rents,  over  wbtt 
was  paid  into  the  exchequer,  was  aoconnted  fbr 
to  the  children  of  Ardshiel ;  and,  wbki  be  re- 
nooved  from  Glenduror,  he  told  the  deponeot, 
that  he  bad  reason  to  believe,  that  the  said  es« 
cresoence  of  the  rents  would  still  be  aooounted 
for  to  them ;  and,  in  that  case,  he  would  be 
easy  as  to  bis  own  removal." 

And  Mr.  Stewart  of  Innemahyle  deposes 
upon  this  article,  **  That  the  pannel  was  agsis 
removed  by  the  deceased  Glenure,  tbe  lador, 
from  tbe  farm  of  Glendoror  at  Whitsooday 
1751,  and  the  lands  lett  to  Bfr.CampbsIl  of 
Ballieveolan :  that  as  tbe  pannel  is  tbedepo* 
nent*s  near  neighbour,  the  deponent  bad  no* 
qaent  opportunities  of  conversing  with  biai 
touching  nis  said  removal :  that  the  panoel  did 
not  expect  to  have  been  removed,  and  seemed 
dissatisfied  that  he  was ;  and  said,  be  believed, 
that  Glenure  would  not  have  removed  bim,  if 
(Mr.  Campbell  of)  Ballieveolan  bad  not  soiiffht 
(hose  lands  from  him:  thst  the  pannel  farther 
said,  that  the  tenants  generally  allowed  sons 
gratuity  to  Ardahiel's  cTiildren,  and  that  tbcae 
lands  were  the  best  farms  on  the  estate,  ssd 
most  of  the  benefits  accresced  from  tbem; 
and  though  he  himself  coold  lie  provided  oft 
farm  elsewhere,  yet  the  children  would  be  de* 
prived  Of  that  benefit ** 

In  what  manner  this  removal  of  tbe  pan* 
nel,  from  this  beneficial  farm  of  Glendoror,  tt 
which  he  bad  last  entered  since  the  rebeinw^ 
without  any  lawfbl  title  whatever,  was  brobgm 
about,  appears  from  tbe  instructions  to  GleDora 
fVoin  the  barons  of  exchequer,  -prodoeed  ssd 
proved  before  you ;  the  last  of^  which  is  v 
these  words :  "You  are,  on  no  condition  wbSl- 
ever,  to  lett  a  farm  to  any  of  the  friende  (L  «| 
the  relations)  of  the  forfeiting  persons."  Aon 
though  it  be  true,  that  th«K  instructioDs  bar 
date  the  S5tb  July  1751,  about  two  msnrtisalttr 
the  actual  removal  of  the  pannel  from  Ow 
duror,  these  were  nevertheless  the  ttroc  casse 
of  that  removal ;  fbr  it  was  known  orexpeded 
by  tbe  factor,  that  be  woidd  receive  soeb  is- 


having  been  fett  to,  or  fbr  tbe  use  ofooeeftts 
brothers  of  the  attainted  person  t  opoB  ^^Si 
their  tordships  had  diracted  the  baMS  of  "* 
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IB.  provide  aguoti  tbe  like  beiogf 
toe  iSrie  tevre,  in  order  to  avoid  tbe  occa* 
iMMifflBilioatpg  that  leadingf  or  influence 
ewitofiliar  inhabitiofr  tlioae  eitates,  that 
Wva^Med  00  moch  dittnrbaoee  and  mia- 
diTtolbepttbiie. 

Mtkmii  waa  throo^b  necessity,  and  in 

fffolilkc  ftithfttl  disobarge  of  the  doty  of 

Ail  lioe,  that  Mr.  Campbell  of  Glennre,  at 

fMnsday,  or  in  May  1751,  renioved  tbe 

fHsel  Aom  hia  poaseosion   of  the   farm    of 

(ikMisrar,  to  the  continuance  whereof  he  had 

M  hfpid  title  or  claim  whatsoever  ;  and  also 

Molf  cd  ts  employ  the  pannel  no  logger  as  his 

M^laclor  or  assjatant,  m  manaffinff  the  estate 

•TAidibiel. 

It  is  Bst  esay  to  conceive,  that  there  was  any 
PMM  sr  jost  caine  giren  by  this  conduct  of 
GksiK^  for  rcaentment  or  hatred  from  this 
pssel,  eveo  if  it  had  been  trne,  which  the 
yiBsd  eiprvssed  to  Stewart  of  Inuernahyle, 
IH  M  be  beliered,  Glenure  would  not  have 
RMved  himself,  if  Ballieveolan  had  not 
Mgbtor  solicited  this  possessioa  of  Glenduror 
fask  biffl ;  and  yet,  that  the  paonel  conceived 
ttdeipresBedy  and  proecented  such  disposition 
h  Ike  BMst  outiageoos  manner,  hath  been  now 
hSpf  proved  before  ^au.  But,  before  I  men- 
tiM  lit  partictilar  evidence  of  thu,  I  must  pro- 
csd  IS  recite  the  fresh  cause  of  difference  be- 
iviit  these  persona,  and  of  animoaity  con- 
■Md  by  this  pannel,  from  tbe  aAer- proceed- 
i^i  of  Glenure  io  the  apring  of  this  present' 
V\  when  he  haviiig  token  tbe  resoiutfon  to 
nassre  t  lew  of  those  tenants,  who  had  been 
Mtradoced  to  their  possessions,  as  1  have  roeo- 
liiMd,  by  Aidahiei'a  lady  and  this  pannel,  id 
As  jaitrvai  betwixi  the  rebellion  and  tbe  date 
tf  the  ftetory,  it  appears,  that  tbe  pannel  being 
^ffRlcBsive,  that  tbia  wonid  lessen  his  interest 
*ii  nduenoe  among  the  people,  if  he  should 
M  W  aUe  to  protect  those  persons  b  the  pos- 
t^ioas,  whidi  be  himself  had  beatowed  or 
pKSMi,  took  the  readotion  to  oppose  these 
■Mfbgi;  which  he  prosecuted,  by  repre- 
tMisguMl  complnining  of  it  in  the  country  as 
•^>4^^  act  of  oppression,  becansethe  king's 
Mribanght  fit  to  remove  four  or  iive  tenants 
Mtjy  latiwhieed  upon  tbia  estate,  who  bad 
Mwsiandioig  leasee  noc  old  poaseasions,  to 
»-tbem.iB  point  of  right,  or  in  point  of 
r,  to  km  ooDlinned:  and  thia  groundless 
itiaa  .to  ihoae  removings  the  pannel  set 
•ad  ^ondnded  at  bis  own  expeiice,  anil 
giebwHselfgieat,  agitation  and  trouble  in  the 
I^MetiBn  of  it,  having  gone  to  Edinburgh 
^%il  last,  eo  pwpoae  to  firesent  the  bill  of 
ywwisn  of  those  removing^  which  vou 
y  heard,  netting  forth  most  friyolous 
2«ds;  shI  all  tbia  without  the  knowledge, 
'N'^'^te,  or  cantribotion  for  the  ezpence  by 
^^tmials  themselves,  b  whose  liamea  he 
^*Ki^  bim  to  offer  thai  bill  of  aoapension, 
■ttibibad  obtaiaed  at  Edinburgh  an  order 
*f«B  Ike  bill  from  the  lord  Dun^ordioary,  that 
*Mta  shoald  be  put  in  to  the  aame,  and 
^"^  »  "UyiDg  ixeention  in  the  interim : 
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with  which  aist,  and  certain  advices  he  bad  re- 
ceived at«£dinbui^h,  for  making  applicatiun 
for  those  tenants  to  the  barons  of  Exchequel', 
when  they  should  meet  in  the  beginning  of 
June,  tbe  ndnnel  retnrned  to  bis  own  house 
on  the  S7tn  April;  and  then  sent  tor  thosie 
tenants,  and  gave  them  notice  of  his  proceed- 
ings at  Edinburgh  on  their  account ;  and  tliat 
if  they  had  a  mind  to  continue  their  possea- 
sioos,  they  were  advised  to  go  to  Glenure,  and 
seek  their  possessions  (or  demand  sncli  con-  ^ 
tinuance;)  and  if  he  did  not  grant  their  desire, 
they  should  send  for  a  notary,  and  go  with  him 
to  protest  against  Glenure ;  and  if  tbey  pleased, 
be  would  seiyl  for  a  notary,  to  wbieh  they 
agreed :  and  accordingly  the  pannel  sent  for 
Charles  Stewart,  who  hath  been  examined  on 
this  fact,  and  aent  him  along  with  the  tenanta 
to  Glenuro's  house,  when  he  iotimated  the 
aist,  and  took  a  protest  against  him  on  the  1st 
ofMay.  laat. 

It  waa  upon  receiving  this  notice  of  a  sua* 
pension  presented,  and  a  aiat  granted,  that 
Glenure  repaired  to  Edinbutgh,  and  put  in  bis 
anawer  to  the  bill ;  upon  consideration  of 
which,  tbe  bill  waa  refused  or  dismissed  by  tbe 
lord  Haining  ordinary ;  and  then  Glenure  re- 
turned to  his  own  house  on  Saturday  tbe  9th 
May  last,'  in  order  to  take  the  necessary  mea- 
sures lor  executing  the  removinga  that  bad 
been  thus  opposed. 

This  part  of  the  pannel's  proceediogn  is 
proved  by  the  oath  of  Charles  Stewart  his 
notary,  by  the  panners  own  examinations, 
which  Tou  have  heard  read,  and  by  Duncan 
Maccoll  in  ArdsbicI,  one  of  those  tenants,  who 
hath  now  deposed,  **  That,  upon  himself  and 
others  being  warned  to  remove  from  the  lands 
of  Ardshiel,  as  at  Whitsnoday  laq^,  he  for  bis 
part  had  do  intention  other  than  to  submit  to 
the  warning,  till  a  paper  waa  procured  from 
Edinburgh,  which  he  heard  read  by  Cbarlea 
Stewart,  notary  at  Aucharn,  as  on  a  day  he 
was  thero,  being  along  with  his  neighbours  ad- 
vertised to  meet  there,  where  he  and  hia  neigh- 
bours were  told  by  the  pannel  and  Cbarlea 
Stewart,  tbe  notary,  that  t^e  paper  brought 
from  Edinburgh,  contained  advice  for  those 
.  who  had  been  warned  to  remove,  to  continue  in 
their  posseasiens;- and  that  they  abould  goto 
Glenure,  and  aafc  the  aame  from  him.  And 
deposea.  That  he  gave  no  allowance  or  man- 
date to  tbe  pannel  to  make  an^  application  at 
Edinburgh  against  the  removiag :  that,  befoon 
he  heard  any  thing  of  .tbia  paper  from  Edin- 
burgh, he  had  engaged  to  serve  as  bouman  Io 
the  tenants  Glenure  was  to  introduce ;  but 
that,  on  heariikg.of  this  paper,  he  preferretl 
keeping  by  his  neighbours,  as  beconsklered 
the  being  continued  in  his  possession,  did  the 
jaw  8U|^ort  him  ia  it,  as  more  beneficial  to 
him :  anid  adds.  That  the  procuring  the  paper 
at  Edinburgh  coat  him  no  money." 

I'o  the  same  purpoae,  John  Maocombieh,. 
another  of  thoae  tenants  in  Ardsbiel,  hath  de- 
posed, and  adds  this  further  cireumslsnce, 
**  That  as  to  bis..agceeing  with  Uie  incoinittg 

N 


179] 


25  GEORGE  n. 


Trial  ofjamet  Sttwartf 


.[180 


tenaali  to  be  their  boaiiMUi,  be  l^md  both 
Gleottre  and  ibese  teDaota  eay,  tbat  it  was  by 
Olenure's  ad?  ice  that  this  was  done  :"  which 
ia,  by  tbe  way,  an  instance  «f  the  humanity, 
with  which  Glenure  acted  on  thn  occasion,  in 
being  at  pains  to  provide  bread  for  those  per- 
aons  whom  he  did  not  think  fit  to  continue  as 
tenants  on  this  estate  of  Ardshiel,  where  they 
had  been  so  lately  introduced  by  the  pannel. 

These  then  were  all  the  causes  of  ofience, 
that  after  the  strictest  enquiry,  can  be  discover- 
ed to  have  been  eVer  given  by  Glenure  to  this 
pannel ;  namely,  that  Glenure  as  factor  upon 
this  estate  of  Ardsbid,  removed  the  pannel 
himself  from  tbe  farm  or  possession  of  Glen- 
duror  at  Whitsunday  last  year,  and  gave  over 
employing  or  entrusting  the  |iannel  to  act 
under  him  in  the  management  of  the  lands  of 
Ardshiel ;  and  tbat  he  was  taking  measures  for 
removing  the  few  tenants  lately  introduced  by 
the  pannel,  at  Whitsunday  this  year ;  which 
measure  he  persisted  in,  the  opposition  that  the 
pannel  was  pleased  to  make  notwithstanding. 
Very  strange  causes,  it  must  be  confessed,  ror 
the  panners  conceiving  a  violent,  and  even  a 
mortal  ennkity  against  Glenure !  And  yet  no- 
thing is  more  certain,  than  tbat  violent  ofience 
may  be  taken,  where  no  just,  or  even  phmsible 
cause  for  it  hath  beep  given  :  and,  trom  the 
liFSt  murder  recorded  in  sacred  history,  down 
fo  this  now  in  question,  often  hath  it  happened, 
that  wicked  men  have  hated  their  brothers 
without  a  cause,  that  is,  without  a  reason  or  just 
cause,  though  there  was  always  an  occasion,  or 
a  motive  such  as  it  was,  for  that  hatred  being 
conceived. 

Again,  it  is  to  be  considered,  that  occasions 
of  ofience  operate  difiereotly,  according  to  the 
education,  temper,  and  character  of  tbe  party 
who  meets  with  them ;  and  we  hare  now  beard 
from  the  evidence  in  this  trial,  what  a  wron^^ 
way  of  thinking  this  untbrtunate  pannel  is 
possessed  of,  id  holding  it  to  be  a  cause  of 
mortal  enmity,  that  a  man  should  be  removed 
by  another  from  his  farm  or  posaession  which 
he  hath  no  manner  of  title  to  bold  or  retain : 
which  is  a  prejudice  or  delusion,  that,  in  a 
lower  d^ee  prevails  elsewhere,  but  seems 
to  be  in  a  particular  manner  prevalent  in 
the  Highlands,  and  was  the  catiae  of  the  at- 
tempt made  by  the  Bf  acphersons  to  assassinate 
Glenbucket  some  years  a^,  as  well  as  the 
cause  of  the  horrid  murder  into  whidk  you  are 
now  enquiring. 

And,  for  one  proof  that  this  pannel  is  deeply 
poisoned  with  this  mosterroneotis  opinion,  you 
he  ard,  gentlemen,  a  little  while  ago,  the  objec- 
tion that  was  by  him  made  lo  Alexander  Stew- 
art senior  in  Lagnahaw,  one  of  tbe  witnesses 
in  tbe  list  served  upon  him,  and  called  np  to 
give  evidence  sgainst  him,  to  whom  tbe  pannel 
olyected ,  tbat  this  witness  bore  enmity  against 
him,  for  tbat  the  witness  was  formerly  in  pos- 
aession of  tbe  lands  of  Aocham,  which  •  the 
pannel  now  holds  under  Mr.  Campliell  of 
Airds;  and  that  the  pannel  had  caused  the 
^itaeis  to  be  removed  from  that  possession, 


and  soooeeded  bun  in  it :  an  objecfkn  in  kseil 
insufficient  in  point  of  law,  which  cannot  sup- 
pose men  to  be  so  wicked  as  to  enftertun  mortal 
enmity  finr  such  a  cause ;  and  therefore,  as  yon 
heardf  it  was  over-ruled  by  the  oonrt ;  noti 
withsundin^  which  we  freely  paosed  from  tbs 
witness,  bemg  satisfied  that  we  had  evidenofe 
enough  besides,  and  unwiUinif  to  leave  any 
mom  for  the  pannel  to  complain,  or  for  yea, 
gentlemen  of  the  jivy,  to  apprehend  tbat  aay 
one  wimesB  was  used  against  bim,  of  whose  ck- 
dilHlity  there  could  be  the  amalleat  enspicioa; 
but  the  very  moving  of  such  obfection  on  tbe 
part  of  the  pannel,  afibrds  one  proof  of  his 
own  sense  of  tbe  nature  and  degree  of  soofa 
ofience. 

Another  signal  proof  of  tbif  appears  ftomthe 
oath  of  £  wan  Macintyre,  late  herd  in  GleOdursr, 
who  bath  deposed,  ^  Tbat  he  engaged  to  be 
herd  to  Mr.  Campbell  of  Ballieveolan  in  tbe 
farm  of  Glenduror,  for  the  year  1751 ;  sai 
that,  the  day  afUr  he  entered  into  bis  servisB 
there,  the  pannel  challenged  bun  for  aoceptinf 
thereof,  and  told  him,  that  be  would  be  fit-sides 
with  him  sooner  or  later  for  doing  it ;  and  tkA, 
if  he  did  not  meet  with  resentment  himself  h 
his  Kfo-time,  others,  such  aa  his  friends,  mighl' 
meet  vnth  it  af^r  his  death."      And  addi^ 
**  That  he  himself  was  never  la  the  pannel^ 
service.'*    This  was  surely  carrying  this  dehh 
sion  to  a  roost  extravagant  (Htch,  and  such  n^ 
to  any  stranger  to  thn  odd  way  of  thinkiag, 
must  have  appeared  incredible,  till  he  bend 
the  proof  of  a  fact,  which  demonstrates  how 
deeply  that  opinion  is  rooted  in  the  mind  of  tbii 
pannel. 

And,  accordingly,  we  have  beard  how  tbst 
was  farther  displayed  by  his  words  and  by  Ui 
actions  on  other  occasiona,  in  respect  of  the 
deceased  Glenure,  for  tbe  canoes  m  ofience  f 
have  mentioned,  by  the  evidence  I  shall  aov 
point  out;  . 

.    And  first  of  all,  John  Bieck  Maocoll,  m 
bouman  to  Appin  (who  though  he  lives  in  a 
desart,  appeared  to  me  tO  have  given  faii  ^*** 
deuce  in  a  most  natural  ingenuous  ohm"*] 
and,  by  his  own  words  and  behavioor  fd>tsd 
in  it,  discovers  a  degree  of  sagaci^  ^^^iSt 
a  person  of  bis  situation^  surprised  me;  aod) 
upon  the  article  I  am  now  apeaking  of,  be  da- 
poses,  «  Tbat  in  a  conversation  the  depsosat 
had  with  the  pannel,  as  the  deponent  besti«^ 
members^  about  two  years  ago,"  (vbetberJii 
was  herein  accurate  in  tbe  Aroamogf^*^ 
essential  to  the  question  in  issue)  **  ^i"^^^^  ' 
being  made  of  Glenure's  behig  aboot  to  m^  ' 
on  himself  the  management  of  4he  estsiSjW 
Ardshiel  from  the  said  pannel,  and  theri^ 
disable  the  pannel  from  being  of  any  ssrviM 
to  ArdshiePs  children,  he  heard  the  panoei  ssj^ 
he  would  be  willing  to  spend  a  shot  OPW 
Glenure,  though  he  went  upon  his  knees  to  «fi 
window  to  fire  it :  and  farther  deposes,  tbat  le 
heard  a  waif  (tbat  is  a  fiymg  or  ^^^^^^ 
rumour  or)  report  in  the  country,  that  Aw- 
shiel  (the  attainted  person)  had  sent  beaiV* 
message,  tiiat  ho  believed  all  his  Mod*  wtft 
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Jif  Mtirier. 
Gtanre  wm  alkvrai  to  go  oo  at 

mnorkable  contenation  of 
the  same  tmrit,  but  carried  a 

SM  ihitlier,  is  proved  to  hoYo  happened 
ariHoMa  laat  1751,  witbin  the  panacl's 
At  iliiebm«  betwixt  bim  and 
■OTTuitay  wbo  all  ooncor  in 
,  John. More  Maccoll,  Dou- 
MWuBcaXU  >Bd  John  Be^  MaocoU ;  of  wbom 
*te  baih  depooed,  '*  That  be  was  preaent 
« a  laaiiiiaaliou  ,tbnt  bappened  betwixt  tbe 
John  Be^  and  Doiiji^  Maccolla,  botb 
to  the  pennel,  in  his  biew-booae  at 
bdbre  dny- fight,  apon  a  morning 
Ynle  (er  Chriflaia»)  last,  as  tbe  deponent 
that  tbe  deponent  was  tben 
m  dintillini^  tbe  aecond  draugbt  of  a 
of  eqaaTitw,  and  tbe  pannel  ordered 
to  give  bim,  and  people  present, 
ieh  the  deponent  did :  tnat  tbe 
mmA  eaid,  Glemm  woold  not  take  tbe  rent 
MB  tbe  t— notn  of  Anebara,  part  of  tbe 

B  tbey  bad  given  tbe 
licb  Qlennre  alledged 
ifymyht  to  hove  paid  bim:  tiiat  tbe  pan- 
id  twmplninml,  it  was  bard  to  refuse  tbe 
■t  in  aaeacy  front  tbe  tenants  in  a  scarce 
jm\  md  oDoerved  tbat  it  wonld  be  of  no 

KCBBaefaeooe  to  bim,  tbe  pannel,  tboogb 
lanid  pejr  beck  the  barley,  in  comparison 
it  woohi  be  to  tbe  tenants  for  sobse- 
they  wveobli^  ^P^y 
ami  meal,"  (to^wit,  in  kind 
to  their  leases)  **  and  said  tbe  tenants 
were  lihely  to  be  very  ill  off; 
fr,  if  GloBvre  went  on  m  tbe  way  be  tben 
M,  it  was  lihdy  he  woobl  be  laird  ef  Appin 
havevy  dhorttime;  and  tbat  be  knew  once  a 
■tt  ef  eomiMNiete  in  Apppn  wbo  wonld  not 
slew  GlcBiire  lo  go  on  at  sucb  a  rate :  To 
ejneb  tbe  deponent  and  tbe  rest  answered, 
ktbev  knew  no  commoners  in  tbe  country 
eanfa  strive  ev  contend  witb  Glennra  in 
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This  eoBversetion  in  tbe  brew-bonse  is  for- 
piovcd  er  explained  bv  tbe  otber  two 
present :  and  Jobn  Beg  Maccoll  adds 
•ii  finumstsuce,  **  Tbat  after  be  and  Dugald 
Haccoll  went  out  of  tbe  brew*  bouse,  eitber 
Ihstday  or  eome  tisse  tbereafter,  tbey  talked 
liplher  what  the  import  of  tbis  conversation 
■fghtbe;  end  tbat  tbe  deponent  was  at  a  lom, 
to  eenaider  it  as  an  encouragement  to 
Oieanre,  or  as  e  conmlaint  against  tbe 
ef  Appin,  as  not  being  so  faithlol 
1,  as  ha  expected  tbem  to  be." 
he  left  to  your  considemtion,  gen« 
rhelher  this  Jobn  Beg  Maccoll  was 
the  fight  in  bis,  eonjsiSnre;  and  tbat 

receive  no  otber  con- 

I,  than  tbat  tbe  pannel  took  tbat  ooea- 

isss  servants  of  bis  own,  wbo 

Iribe^  to  resent  agauMt  Glennre 

infories  to  the  common  people  of 

,  whi^  the  pmmel  bad  tbns  re* 

'  ts  tb^i  4Mr  at 


least  to  fed  tbeir  pulses,  and  try  bow  tbey 
wonld  relisb  such  a  oroposal  or  iosiQuatiop. 

But  fiirtber  still,  the  pannel  ootitioued  to  (dis- 
cover Ibe rancour  witb  which  bis  own  heart  was 
filled  agaiost  Glenure;  the  next  instance  of 
which  that  hath  appeared  upon  the  evidence, 
happened  in  April  last,  when  he  vaa  oo  his 
road  to  Edinbuigh,  with  intent  to  offer  a  bill  of 
suspension  of  the  removing  of  the  tenants  that 
bath  been  mentioned :  and  here  three  circum- 
stances are  proved  by  tbe  te^monies  of  Alex- 
ander Campbell  and  Ewan  Murray,  two  of  bis 
landlords  or  innkeepers  bv  the  way,  and  Colin 
Madaren,  merchant  in  l&rling,  who  fell  into 
company  witb  thepaunel  at  both  their  honses, 
and  travelled  in  tne  panoel's  company  some 
miles  00  tbe  road  towards  Stirling. 

Alexander  Campbell  in  TeynaTuib  bath  de- 
posed,  «*  That  in  April  last  the  pannel  called  at 
tbe  deponent's  bonse  in  tbe  rooroing  to  have 
bia  horm  corned  \  and  havhig  called  for,  and 
got  a  dram,  whicb  was  afterwards  set  down 
upon  the  table,  one  Maclareo,  a  merchant  in 
Stirling,  who  bad  lodged  with  tbe  deponent 
the  niffht  before,  being  present,  asked  the  pan- 
nel, it  be  would  not  hdp  the  deponent  to  a 
dram  P  and  tbe  pannel  answered,  he  did  not 
know  any  thing  tnat  he  wouki  help  the  depo- 
nent or  any  of  his  name  to,  if  it  was  not  to  tbe 
gibbet:  and  after  some  Ihrtber  conversation, 
tbe  deponent  said,  tbat  Glenure,  as  he  sup- 
posed, was  tbe   person   of  the  ^deponent's) 
name  with  wbom  tbe  pannel  bad  the  greatest 
quarrel ;  and  tbe  deponent  did  not  know  anjr 
good  cause  the  pannel  had  for  it.    To  whicn 
tbe  pannel  answered,  that  if  Glenure  had  used 
tbe  deponent  as  ill  as  be  had  used  bim  ^the 
panod,)  by  turning  him  out  of  his  possession, 
be  would  nave  no  km  quarrel  with  him  than 
he  bad.    And,  upon  the  pannel's  interrogato- 
ries, the  witnem  added,  that  at  that  lime  be 
thought  what  the  pannel  said  proceeded  from 
mnlice,  and  tbat  the  paund  was  then  perfectly 
sober." 

Tbis  conversation  was  confirmed  bjr  Colin 
Madaren,  the  merchant,  wbo  lodged  in  tbat 
bouse  all  night,  wbo  adds,  *•  That  the  pandbl 
then  said  (speaking  of  tbe  Campbdh)  tnat  be 
did  not  chnse  to  be  an  executioner,  but  be 
could  draw  down  some  of  their  feet ; — and  that 
at  first,  during  this  conversation  In  Campbell's 
bonse,  be  thought  that  the  pannel  had  been  in 
joke,  but  afterwards  it  wai  like  to  become 
very  serious ;  .ibr  the  landk>rd  and  be  came  to 
pretty  high  words  together." 

Tbe  next  landlord,  Ewan  Murray,  at  the 
wmt  end  of  Lochem,  bath  deposed,  *'  That  in 
April  last,  tbe  pannel,  and  Cdin  Madaren, 
merchant  in  Stirling,  came  to  the  deponent's 
bouse,  and  tbe  pannd  told  the  deponent,  that 
Glenure  bad  warned  away  sevenu  families  in 
Ardshid's  estate  to  remove ;  and  that  be  was 
Informed,  tbat  none  of  tbe  factors  on  tbe  for* 
firited  estatea  bad  power  to  remove  tbe  tenants ; 
and  tbat  be  was  gdng  to  Edinburgh  to  take 
advice  of  lawyers  about  it ;  and  if  be  had  not 
that  p9W«r,  that  tbe  pannd  would  apply  for 
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«{i8pension  in  bis  owa  name,  and  io  namt  of 
the  r«'8t  of  the  tebanta :  and  the  eonveraation 
turnio^  tipoD  an  offieer  io  4he  army  that  was 
branded  with  cowardice,  and  bad  been  broke 
on  that  account ;  the  pannel  said,  tbat  be  bad 
reason  to  my,  that  Gtenure  was  as  frre^i  & 
coward,  as  tbat  officer  ;  for  that  be,  the  pannel, 
had  challenged  hini  to  fight  him,  which  Glennre 
dfccHned ;  and  desired  the  deponent  tO'  tell 
Gleuure,  that  he  had  told  him  so:  but  the  de- 
{fonent  answered,  that  he  would  not  carry  any 
such  niesaage  from  one  ^ntleman  to  another : 
mid  from  the  conversation,  the  deponent  un- 
derstood, that  the  arms  with  which  the  pannel 
had  challenged  Gleuure  to  fight,  was  with 
pistols.*' 

And  it  is  true,  gentlemen,  that  this  witness 
adds,  upon  the  |miinel*s  interrogatory,  "  That 
he  tbougfht  the  paunel  was  a  little  concerned 
with  drink ;"  but  if  it  wp»  so,  turn  vera  voeet^ 

This  conrersalion  is  again  confinDed  by  Mr. 
Maclareu,  the  paonel's  fellow-trmveUer,  in  botli 
the  parts  of  it ;  who  adds  this  chmimstance, 
that  the  latter  part  of  the  conteraation  hap- 
pened u|ion  the  road  after  they  left  tbat  bouse, 
and  Murray  the  landlord  rode  some  part  of  the 
M^y  along  with  them :  and  then  Mr.  Madaren 
deposes  to  a  third  conreraation  betwixt  himself 
and  the  pannel,  in  these  words :  **  that,  after 
parting  with  £wan  Murray,  in  the  coarse  of 
ibeir  journey,  the  deponent  ibond,  tbat  the  re- 
moving was  much  at  the  oannePa  heart,  and 
the  deponent  endearoured  alt  be  could  to  dirert 
ibe  conversation  to  another  subject :  tbat  the 
pannel  told  him,  that  if  he  failed  in  a  suspen* 
aion  at  Edinburgh,  be  would  carry  it  to  tbe 
British  parliament;  and  if  be  failed  there,  told 
him,  after  a  little  pause,  and  with  an  emphasis, 
that  be  (leboved  to  take  tbe  only  other  remedy 
tbat  remained.'* 

These  last  words,  gentlemen,  need  no  ezplm* 
nation ;  for  surety,  after  tbe  judgment  of  tbe 
Prittsh  parliament,  no  other  legal  or  lawful 
remedy  could  remain. 

And,  as  to  tbe  condition  of  the  pannel  during 
^ese  conversaiiona,  Mr.  Madaren  farther  do- 
fMs,  V  Tbat  he  did  not  think  the  pannel 
'drunk  either  in  CamfSbeH's  bouse,  or  in  Ewan 
Murray's  bouse  ;  but  after  leaving  Murray  *b 
house,  thev  drank  two  or  three  dnugas  at  a  dram 
bouse,  and  after  that  tbe  deponent  thought  him 
mudi  concerned  with  liquor ;  and  it  was  after 
Uking  these  drams  that  tbe  conversation  be- 
tween Murray  and  the  pannd,  with  respect  to 
challenging  Gleuure,  happened ;  and  that  tbe 
deponent  and  the  pannel  bad  rode  several  miles 
togetlier  before  the  conversation  dHMt  tbe  Bri- 
tish parliament ;  and  the  deponent  thought 
him  even  then  still  concerned  with  drink:" 
and  very  likely  it  was  this  tbat  threw  the  pan- 
nel 4S0  much  off  bis  guard  as  to  apeak  out,  to 
his  landlord  and  bis  fdlow-travdler,  so  naoob 
of  what  by  deeply  at  bia  own  heart,  and  to  tdl 
upon  himsdf  this  matter  of  fact  about  the 
challenge  h^  had  given  Giennre  to  fight  him 
with  pistols. 

3Rcb  appeanog  t9  haye  been  tbe  tensper  and 


disposition  of  the  pannel  towards  Glebiire  io  U 
month  of  April  last,  and  before  that  tine  i 
aball  next  point  olit  to  you,  gentlenaen,  the  es 
deuce  coneeming  that  of  bis  friend  Allan  Bred 
who  himself  doea  not  appear  ever  to  have  bi 
any  acquaintance  of,  or  intercourse  with  Gl 
nure  in  his  hfe,  but,  by  tbe  pannel's  own  shew 
ing,  waa  his  kinsman,  and  had  been  his  ward.  < 
pupil ;  and,  by  Breck*8  character,  and  bis  tiM 
aituation,  as  bdng  engaged  in  fordgo  aervio 
and  not  at  liberty  to  live  openly  in  thia  kio| 
dom  for  any  long  time,  tboiyb  he  went  whm 
among  his  bighluid  friends  without  any  ocni|»l< 
he  was  a  fitter  instrument  of  the  vengesDC 
meditated  against  Glennre,  than  the  Mnoool 
the  pannel's  own  servants,  or  any  of  the  een 
mon  people  of  Appio,  could  be. 

And,  concerning  this  Allan  Brack,  Job 
Beg  Maccoll,  one  of  the  pannd'a  aenraoti 
hath  deposed,  «<  That,  in  March  last,  be  can 
to  the  pannel's  bouse,  late  in -the  eveniofl 
dressed  io  a  blue  ooat,  red  waistcoat,  bind 
shag  breeches,  and  a  feathered  hat,"  (that  is  • 
bis  French  dress,  which  the  witnesses  call  i 
side  or  long  coatf  in  opposition  to  the  binci 
short  coat  witb  silver  buttons  belonguig  to  tk 
pannel, which  he  was  atUrwards seen  in;  and 
upon  this  his  first  arrival,  the  witneaa  proceed 
to  depose,)  ''  That  be  looked  into  the  kitchen 
and  went  immediatdy  to  tbe  room  where  tin 
pannd  and  bis  familv  were;  tbat  afterwards  li< 
used  to  go  through  tbe  ooanlrv  to  diHeren 
places,  and  came  frequently  back  to  tbe  pno 
nel*s  house:  that  once  be  remained  there  i 
week,  which  was  the  kmgest  time  that  km 
staved  thereat  one  time." 

Here  ia  then  the  intimacy  still  subsisting  bn 
twixt  tbe  pannd  and  Breck,  that  naturallj 
aroae  from  the  acknowledged  conneetkin  be 
twixt  them ;  the  pannd's  boose  was  bis  heed* 
quarters  in  the  oountry  of  Appin,  from  whenoi 
be  made  his  excarsions  to  visit  bk  other  friendi 
in  those  fiarta ;  and,  during  the  pannel's  ab- 
sence on  bis  journey  to  Edinbnigb,  Brack  went 
over  to  see  his  rdations  in  Rannoch.  And  ii 
bath  appeared  upon  the  evidence,  bow  tho- 
roughly Mr.  Breck  espoused,  and  enterad  inti 
tbe  notions  and  sentimento  of  his  oM  gnardinn 
and  friend  the  now  pannel,  with  respect  Is 
Glenure. 

And  on  this  head  Duncan  Campbdl,  change- 
keener  at  Annat,  deposes,  *<Tbat,in  tliemonlli 
of  April  last,  the  deponent  met  with  Alkm 
Breck  Ste«vart,  with  whom  he  waa  not  bcfen 
acquainted,  and  John  Stewart  of  Anehnaeoen, 
at  the  house  of  the  walk-miller  of  Acbesragnn, 
and  went  on  with  them  to  the  bonae ;  thni 
Allan  Breck  said  that  be  hated  all  the  name  of 
.Campbell;  and  the  deponent ' aaid,  he  had  oa 
reason  for  doing  so ;  bet  Allan  said  be  bed 
very  good  reason  for  it :  that  thereafter  tbcjj 
left  tlwt  house  ;  and,  after  drinking  a  dram  nl 
another  house,  came  to  the  depenent'a  bonae, 
where  they  went  in,  drunk  some  drams,  and 
AlUn  Breck  renewed  the  former  eonvcrmtian ; 
and  tbe  deponent  makmg  the  same  answer, 
Allan  «Bid»  That  if  the  deponent  badai/nif 
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tpcd  IvhSi  fricnbi  lie  would  tdl  tbem,  that  | 
viitftitKd  to  turn  out  the  possenora  of 
AiMiA  tMe^  be  would  mmke  black  codes 
«rikii  Mie  they  entered  into  poMeotioD ; 
kfMk  Ibe  depoBCDt  oodentood  nhootiog^ 
Aa^iltaH  a  eoamioD  phrase  io  the  ooun- . 
^:ikii  Joba  Stewart  said  he  did  not  blame 
&mm  »  maeb  as  Baiiie^eolaii,  for  taking* 
iftae  paseniens,  whereas  Glenure  was  doin§f 
Mi^i  Kr? ica :  and  Allan  Breck  replied,  that 
kiki  that,  be  had  another  ground  of  qnarrel 
4|MI  Gfemire,  for  writing'  to  colonel  Craw- 
Mi  ihit  be^  Alteo,  was  come  home  froan 
fmaoe ;  boidiat  he  was  too  coooing  for  bim ; 
kibat,wben  at  Edinbnrgb,  be  had  made  np 
Uipcieewidi  geoeral  ChorchiU,  and  had  got 
hk  pm,  which  he  had  in  bis  pocket*book : 
ikA  Ihadrponent  asked  a  sight  of  it;  that  he 
mcM  bis  poeket^book,  but  couki  not  find  it ; 
i|M  vbieb  be  tore  a  leaf  out  of  the  book,  and 
mM,  Ibne  it  was.     And  deposes,  that  he  said 
toMtjtiaies  orer,  be  would  be  fit- sides  with 
ilkSBte  wbere-e? er  he  met  him,  and  wanted 
srifcsw  asre,  than  to  meet  him  at  a  conve- 
MMpboe." 

His  coBTersatioii  is  confirmed  by  Anne 
iMiifco,  serf  ant  to  the  said  Duncaii  Campbell, 
MsAmrs,  «« That  she  heard  AUanfoeck  then 
■y,  That  be  would  not  ahun  Glenure,  whera- 
cRrbemet  him ;  by  which  she  undentMid, 
ibthewasto  do  bmt  or  harm  to  Glenure, 
wkm-eferbesaw  bim." 

Aid  k  is  further  confinned  by  Angus  Mae> 
taU,  the  walk-miller  mentioned  by  Duncan 
(bnpM,  and  by  Robert  Stewart,  a  tbnrlh 
PMi  proscot  io  the  company,  who  adds  in- 
ini  that  Allan  Brack  was  milch  in  drink  at 
IkHait  of  ottering  the  above  eKpreasions;  but 
ttcy  venat  the  lean  to  be  regarded  io  this  trial, 
«hia  Ibe  oecasmn  of  thcae  threats,  the  rep^ 
^in  of  tbem,  and,  last  of  all,  the  fatal  czecu- 
'^Iwib  been  at  the  same  time  prored  before 

AoMhsr  like  ooDversation  of  Allan  Brack's 
VMpnved  to  bare  happened  at  the  boose  of 
■■mD  MaccoU,  change-keeper  at  Portna- 
wb,  by  the  landkird,  nd  by  Anne  hit  wiib, 
iilo  depose,  •«  That,  one  morning  in  April 
yiAMsB  Brack  being  in  bis  bouse  with  John 
^■■ift,  John  Macool],  then  servant  to  the  de- 
ff*M,  cane  into  the  company  in  a  shabby 
^"•ttia ;  that  AMan  Breck  asked  who  hp  was? 
Iteths  said  John  Stewart  answered,  that  be 
*■  la  honest  poor  man,  with  a  numerous 
Wly  4f  ssuB  children,  and  that  it  would  be 
inttchsrity  inany  body  to  assist  biro ;  upon 
ntA  Allan  Breck  desired  the  said  John  Stew* 
*<te|ivetbe  said  John  Maccoil  a  stone  of 
*4  asd  he  would  nay  for  it,  which  the  said 
**a8tBwart  |iromised  to  do:  that  the  aaid 
^  tbta  gave  the  aaid  John  MaccoH  a  dram, 
•^hli  bii^  if  be  wwild  fetch  him  the  red 
f^**fcin»  be  wookl  gin  him  what  was  much 
*2**  ^  <l«pM^  ^bat  they  gave  no  great 
Hy^^li  tbasa  espressioos  al  the  time ;  but, 
f^ltejp  board  of  Gteora'a  murder,  believed 
Qkfnra,  an  be  was  oommooly  called 


CoUh  Boy,  which  means  Red  C<4in,  in  the 
country.'* 

A  third  and  very  remarkable  instance  of  Al- 
lan Brack's  conversations  on  this  subject,  was 
one  which  he  hdd  with  two  of  the  paonel's  ser- 
vaato  above- mentkftued,  Dugald  and  John  More 
Maccolls ;  whereof  the  former  deposes,  *<  That 
as  be  and  John  Maocoll  were  harrowing  in  a 
field  belonging  to  the  pannel  at  Aucharn,  being 
the  same  day,  or  the  day  after  the  pannel  went 
for  Edinburgh,  (that  is,  on  tlie  3d  or  4tfa  of 
April)  Allan  Breck  Stewart  walked  for  a  good 
time  about  the  field ;  and  as  they  were  loosing 
their  bones,  tlie  said  Allan  Breck  and  they  en* 
tered  into  conversation  about  France,  and  peo* 
pte  from  this  country  there;  and  John  More 
Maccoil  asked,  if  there  wss  any  prospect  of  any 
of  them  c&mifig  backf  Upon  Allan  Brack's 
answering,  he  was  afraid  they  would  not,  Joba 
More  said,  he  wiahed  that  none  had  ever  come 
from  that  country;  In  which  the  said  Allan 
joined  him,  saying,  it  had  disperaed  the  friends 
he  most  regarded ;  and  (thenadded^  that  it  won 
a. particular  misfortune,  that  the  management 
of  any  concarns  they  left  behind  th<mo,^||  into 
the  hands  of  one  that  was  about  to  shew  them 
no  manner  of  favour;  and  declared,  that  he 
meant  Glenure ;  and  told,  that  the  commonera 
of  Appin  were  little  worth,  when  they  did  not 
toke  bim  out  of  the  way  before  now ;  and  open 
their  saying,  nobody  would  run  that  risk,  not 
knowing  who  would  8tan8  by  them,  Allan 
Breck  answered,  that  be  knew  how  to  convey 
out  of  the  way  any  person  that  would  do  so, 
that  he  would  never  he  catehed ;  and  also  said, 
that  they,  and  the  tribe  they  were  of,  (meaning 
the  MacoolM  were  not  like  to  be  the  kast 
sttfierere  by  Glenore's  proceedings." 

John  More  Macooll  sweara  to  the  same  con* 
Teroation  at  the  harrowing,  and  deposes,  that 
Allan  Breck  then  said.  If  they,  the  com- 
monera of  Appin,  were  worth  themselves,  they 
could  keep  out  Glenure,  and  binder  him  from 
oppressing  them ;  in  which  case  they  would 
not  be  banished  from  their  natural  possesskms ; 
and,  upon  the  deponent'a  answering,  he  did 
not  aee  how  any  body  could  pretend  to  strire  or 
struggle  with  Glenure  in  that  #ay,  as  he  had 
the  laws  of  the  king  and  cAuntry  tor  him,  and 
nobody  to  support  or  toke  them  by  the  hand 
after  their  so  doing,  Allan  said,  he  had  it  in 
his  power  to  sare  or  protect  anj  body  that 
would  pot  Glenure  from  tramphngupon  the 
country  in  the  manner  he  then  did. 

Here  then  waa  Alhm  Breck  the  pupil,  in 
spring  last,  a  few  weeks  before  the  murder  bap« 
pebed,  spcakkig  the  very  same  language,  and 
using  the  same  argaraento,  with  two  of  these 
Mat^oUs,  the  servanto  of  the  pannel,  with 
which  the  pannel  himself  bad  been  practising 
upon  them'  in  his  own  brew-boos^  about  Christ- 
mas last ;  and  this  oonvenation  of  Breck's  was 
not  like  the  former,  after  drinking  drams  in 
change 'houses,  hot  when  he  was  sober  and 
cool,  walking  in  the  fields  about  the  pannera 
house,  which  was  in  efieet  his  home. 

And^  to  the  evidence  on  this  article^  may  be 
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•dkled,  what  the  pannel  bimielf  hath  iledared 
at  his  first  ezacDinatioq  before  the  sheriff- snb* 
fldtole,  which  has  been  proved  and  read  in  yoar 
imseooe,  when,  befog  interrogated,  **  If  be 
Bad  any  conversation  with  Allan  Breck  coo- 
'  eamingGlciMire?  he  answered,  That  the  said 
Allan  asked  the  declarant,  if  he  heard  that  Ser- 
jeant More  (Cameron)  was  come  from  France, 
or  if  be  was  in  the  country  of  Appin  P  To 
which  the  declarant  answered,  That  he  did  not 
liear  he  was  in  Appin,  but  be  beard  be  was  in 
Olenetiira  last  year ;  whereupon  the  said  Allan 
told  the  declarant,  that  seijeant  More  swore  be 
would  kill  Gleuttre,  becauM*  of  the  treatment 
be  gave  the  tenants  on  the  estate  of  Mamore, 
part  of  Locbiel  estate.  Declared  also,  that  the 
mid  AJitft  Breck  threatened  that  be  would  chal- 
lenge Ballieveolan  and  his  sons  to  fight,  be- 
leaase  of  bis  lemoridff*  the  dedarant  last  year 
from  Glendnror,  and  being  about  to  remove  the 
other  tenants  this  year  from  some  other  parts 
of  the  estate  of  Ardsbiel.'^ 

Kow,  as  to  the  mention  here  made  by  the 
MODel  of  seijeant  More  Cameron,  I  ahall 
liemfter  have  occasion  to  take  notice  of  the 
Hte  the  pannel  made  of  it ;  bat  have  here  only 
to  oboerve,  that  the  causes  of  offence,  for  which 
the  pannel  says  Breck  threatened  to  fight  Bal- 
iieveoUn,  were  the  very  same  which  the  |>an- 
nal  himself,  as  well  as  Breck,  resented  so  high- 
ly agamst  Glenure,  namely,  the  removing  the 
pannel  himself  from  Glenduror  the  last  year, 
and  being  about  to  remove  other  tenants  of 
Ardshiel  this  year:  and  though  the  pannel 
earefnllf  avoids  saying  any  thing  'of  Breck's 
,  threatanings  against  Glenure,  after  he  had  been 
aetoally  murdered,  and  had  attempted  to  throw 
the  suspicion  of  that  apon  serjeaat  More;  yet 
here,  by  thcpannel's  own  shewing,  Breck  had 
entered  thoroughly  into  those  quarrels  of  his 
for  the  actual  removal  of  bknanf,  and  the  in- 
tended removal  of  others,  and  threatened  to 
ehallenga  and  fight  Baliieveolao  upon  that  ae- 
eoant. 

And  as  to  the  other  ground  of  quarrel  against 
Glennre,  which  Alhn  Bredt  mentioiis  in  one 
of  the  above  conversations,  namely,  for  bis 
•apposed  writing  to  colonel  Crawiiird,  that  he^ 
Allan,  was  come  home  from  France,  I  sbaH 
Bot  take  upon  me  to  explain,  or  to  guess  in 
what  manner  AUan  Breck  came  to  be  possessed 
with  such  a  conceit ;  because  we  have  heard 
DO  evidence  concerning  the  manner  in  which 
be  received  such  piece  of  fidse  informatkm  or 
intelligefice ;  fi>r  that  it  was  false  hath  been 
folly  proved  before  yon. 

Fhvt  of  allt  colonel  Crawford  himself  '*  be- 
ing asked  whether  the  deceased  Colin  Camp* 
btti  of  Glonnre  ever  told  biro,  that  Allan  Breck 
Stewart  was  a  deserter,  and  in  this  coontry, 
bath  answered  opon  oath,  in  the  negative." 

And  next,  Mr,  Campbell  of  Airds  hath  do- 
Msei,  <*That,  in  spring  last,  he  had  a  letter 
from  colonel  Crawftard,  telling  him,  that  he 
beard  Alta»  Brack  Stewart  was  oomo  to  the 
country,  and  inlisting  men  for  the  French  king's 
sarvioe,  anddasiiod  the  depooODt  to  eoqiiire  if 


it  was  so:  that  the  deponent  dkl  enquire^  sa 
wrote  the  colonel  for  answer,  That  ho  heord  I 
had  been  in  the  country,  but  that  he  woo  the 
gone  away :  that  this  was  in  the  month  i 
A  prill  to  the  best  of  the  deponent'o  remeni 
brance;  and  it  seems  about  that  tioae  Alia 
Breck  Stewart  had  gone  to  Ranuoob,  vrhic 
gave  occasion  to  the  deponent's  being  inlbmio 
that  he  was  gone  away,  and  did  not  hear  c 
his  having  retomed  to  the  country  till  afte 
Glenure's  mojrder ;  and  thinks  he  wrote  als 
to  cokwel  Crawfurd,  according  to  the  ioibnjia 
tion  he  had  got,  that  Allan  Brack  Stesvart  wa 
in  nse  of  coming  every  year  to  the  oomitr 
since  Ardshiel  went  to  France." 

And  Alexander  Stewart  of  Innetnahyle  de 
poses,  '*  That  he  remembers  that  Allaa  Bred 
Stewart  came  over  to  this  country  a  year  o 
two  ago,  and  stayed  some  weeks  amoan^  bl 
friends ;  but  neither  at  that  time,  nor  the  lea 
time,  did  he  seem,  so  for  as  the  deponeof  ob 
served,  to  he  in  any  apprehension  of  beio| 
taken ;  only,  as  be  bad  been  once  io  the  army 
he  did  net  cbase  to  meet  with  any  of  th^  kingV 
troops." 

And  besides  all  this,  it  hath  appeared  in  the 
proof  before  you,  that  Breck  Stewart  remained 
w  the  country,  as  usual,  a  full  month  or  nkore, 
after  he  had  mentioned  the  suppoeed  noUoe 

S'lven  concerning  him  by  Glenure  to  coloool 
rawfurd ;  and  it  hath  not  been  proved,  or  e^ea 
alleged,  that  in  pursuance  of  that  notice,  who- 
ever gave  it,  lliere  was  any  search  made  for 
Breck,  or  the  smallest  disquiet  given  to  him, 
or  any  alarm  or  precautions  taken  by  him,  till 
after  the  murder  of  Glenure.  To  say  nothiaa^ 
therefiire  of  the  injustice  of  that  caoae  of  o^ 
fence,  had  it  been  troe,  that  Glenure,  a  good 
snbiect  to  bis  majeaty,  formerly  a  military,  and 
atill  a  civil  officer  in  his  tervioe,  had  given  do- 
tice  to  the  commandhig  officer  in  a  neighbour- 
ing garrison,  of  such  a  person  as  Breck  Stew- 
art, a  bite  rebel,  a  deserter,  or  a  French  emis- 
sary possibl]^  for  raising  reeruits,  being  theo 
lately  come  into  that  country;  I  have  only  to 
observe  on  this  occasion,  that  in  fact  it  is  incre- 
dible, that  Breck  Stewart  himself,  upon  a  bare 
surmise,  which  was  not  true,  that  Glenure  bad 
given  such  notice  to  oofonel  Crawford,  and 
upon  wbwh  no  molestation  followed  to  himself, 
should  have  conceived  or  prosecuted  a  deidly 
hatred  against  Glenure;  and  therefore  the  tnw 
cause  of  that  enmity  mnsi  have  been  the  other 
main  ouarrel  or  cause  of  offence,  wbieb  was 
first  taken  up  by  the  now  panncA,  and  tberssiltar 
adopted  and  eoooosed  by  Brack  in  the  manner 
tiMt  you  have  aeard. 

And  for  the  troth  of  this  obaervadon,  w^ 
have  the  authority  of  the  paanel  himseff,  who 
had  tlie  best  opportunity  to  be  thoroughly  ae* 
quainted  with  Allan  Block's  seDtiroeots;  ftr» 
in  the  pannd's  examination  that  hath  bsM  read 
before  you,  be  says,  **  That  how  aooo  tba  da* 
darant  heard  of  Glenure's  murder,  it  came  iat^ 
his  mind,  that  Serjeant  More  had  dooe  it,  be- 
cause Allan  Breek  had  told  him,  that  the  aaid 
ieqeant  awno  bloody  lav eagt  agaiart  Qkaaf% 
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jbA  fcr  A  fKciiA>i  1m  would  tell  them,  that 
tf  iky  tftwii  to  turn  out  the  poMenora  of 
Afrttift  tilale^  he  would  make  black  oocks 
of  1km  htlbte  th^y  entered  into  poiseeeioD ; 
kf  wHek  Ike  deponent  understood  ahootingf 
ihm,  il  Wing  a  eommon  phrase  in  the  ooun- , 
lifztkM  Jem  Stewart  said  he  did  not  blame 
Ohsma  no  mneli  as  Balliefeolan,  for  taking 
MDS,  whereas  Glenure  was  doing 
's  aervHse :  and  Alhm  Brack  replied,  that 
that,  be  bad  another  ground  of  quarrel 
GlenorCy  for  writing  to  colonel  Craw- 
Aid,  thai  he,  Allan,  was  come  home  from 
Aaaes ;  bat>th»t  he  was  too  cunnioff  for  him ; 
far  thai,  when  at  Edinburgh,  he  had  made  up 
hm  peaee  with  general  Churchill,  and  had  got 
ha  paM,  wbich  he  had  in  his  pocket-book : 
thadepaaeot  asked  a  sight  of  it;  that  he 
bis  poeket-book,  but  couki  not  find  it ; 
which  be  tore  a  leaf  out  of  the  book,  and 
Ikeic  it  was.  And  deposes,  that  he  said 
tiaaflB  over,  be  would  be  fit-sides  with 
tibnaw  wkere-eter  he  met  him,  and  wanted 

than  to  meet  him  at  a  conve- 


» 


he  net 


iversation  is  ooofirmed  by  Anne 

,  servant  to  the  said  Duncan  Campbell, 

«« That  she  heard  AUaiAreck  then 

he  woahi  not  shun  Glenure,  wbere- 

htm ;  by  wbich  she  understMid, 

ie  do  hurt  or  harm  to  Glenure, 

he  saw  him." 

is  further  confirmed  by  Angus  Mae> 

walk-miller  mentioned  by  Duncan 

and  by  Robert  Stewart,  a  tburlh 

preueul  in  the  company,  who  adds  in* 

AUan  Brack  was  mdoh  in  drink  at 

efattering  the abofo expressions;  but 

not  the  las  to  be  regarded  in  this  trial, 

oecaaion  of  these  threats,  the  rep^ 

tfaam,  and,  last  of  all,  the  fatal  execu- 

becB  at  the  same  timu  proved  before 


like  oenversation  of  Alhm  Brock's 
was  peavad  to  have  happened  at  the  house  of 
Maoeoll,  change-keeper  at  Portna^ 
hj  the  landbrd,  nd  by  Anne  bit  wiib, 
icpaae,  **That,  one  morning  in  April 
kn,  Allaa  Brack  being  in  his  bouse  with  John 
John  Mneooll,  then  servant  lo  the  de- 
into  the  company  in  a  shabby 
;  that  Attan  Brack  asked  who  ^e  was? 
(tka  said  John  Stewart  answered,  that  he 
was  an  honest  poor  man,  with  a  numerous 
faiBirj  af  aunD  chihken,  and  that  it  would  be 
ptm.  cknrity  in  any  body  to  assist  him ;  upon 
wttek  AUaa  Brack  desired  the  said  John  Stew- 
art la  j[ive  the  said  John  Maccoll  a  stone  of 
'  aad  he  wooht  pay  lor  it,  which  the  said 
Stewart  pranused  to  do:  that  the  aaid 
tkaa  gave  the  aaid  John  Maccoll  a  dram, 
isM  bifl^  if  he  woukt  fetch  him  tho  red 
km  wauki  give  him  what  was  much 
Aad  depose,  that  they  gave  no  great 
expressions  at  the  time ;  but, 
eylMud  of'CHeaure's  murder,  believed 
Qk^mfp  aahawasoomBMMilyuaiied 
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CoUb  Roy,  which  means  Red  Colin,  in  the 
country." 

A  third  and  very  remarkable  instance  of  Al- 
lan Brack's  conversations  on  this  subject,  was 
one  whieh  he  heM  with  two  of  the  pannel's  sei^ 
vanta  above-mentioned,  Dugald  and  John  More 
Maccolls ;  whereof  the  former  deposes,  *<That 
as  he  and  John  Maoeoll  wera  harrowing'  in  a 
field  belonging  to  the  pannel  at  Aucharn,  being 
the  same  day,  or  ttie  day  after  the  pannel  went 
for  Edinburgh,  (that  is,  on  the  Sd  or  4th  of 
April)  Allan  Brack  Stewart  walked  for  a  good 
time  about  the  field ;  and  as  they  wera  kKwing 
their  horses,  the  said  Alhin  Brack  and  they  en- 
tered into  conversation  about  France,  and  peo- 
ple from  this  country  thera ;  and  John  Mora 
Maccoll  asked,  if  thera  was  any  prospect  of  any 
of  them  c^ng  back?  Upon  Allan  Brack's 
answering,  he  was  afraid  they  would  not,  John 
Mora  said,  he  wished  that  none  had  ever  come 
from  that  country ;  in  which  the  said  Allan 
joined  him,  aaying,  it  had  disperaed  the  friends 
he  most  regarded ;  and  (then  added^  that  it  waa 
aiwrticular  misfortune,  that  the  management 
of  any  concarna  they  left  behind  than,^i  into 
the  muds  of  one  that  was  about  to  shew  them 
no  manner  of  favour;  and  declared,  that  he 
meant  Glenure ;  and  told,  that  the  commonen 
of  ApfMu  wera  little  worth,  when  they  did  not 
take  him  out  of  the  way  belbra  now ;  and  upon 
their  saying,  nobody  would  run  that  risk,  not 
knowmg  who  woidd  KtanS  by  them,  Alkn 
Breck  answered,  that  he  knew  how  to  convey 
out  of  the  way  any  person  that  would  do  so, 
that  he  would  never  be  catched ;  and  also  said, 
that  they,  and  the  tribe  they  wera  of,  ^meaning 
the  Maced^  wera  not  hke  to  be  the  Irast 
snfierera  by  Glenure's  proceedings." 

John  Mora  Maccoll  sweara  to  the  same  con- 
versation at  the  harrowing,  and  deposes,  that 
Allan  Breck  then  said.  If  they,  the  com- 
monen of  Ap|un,  wera  worth  themselves,  they 
could  keep  out  Glenure,  and  hinder  him  from 
oppressing  them ;  in  which  case  they  would 
not  be  banished  from  their  natural  possesakms ; 
and,  upon  the  deponent's  answering,  he  did 
not  see  how  any  body  could  pratend  lo  strive  or 
struggle  with  Olennra  in  that  #ay,  aa  he  bad 
the  laws  of  the  long  and  cCHintry  for  him,  and 
nobody  to  support  or  take  them  by  the  hand 
after  their  so  doing,  Allan  said,  he  had  it  in 
his  power  to  save  or  protect  anj  body  that 
would  pnt  Glenura  from  trampling  upon  the 
country  in  the  manner  he  then  cUd. 

Hera  then  waa  Alhm  Breck  the  pupil,  in 
spring  last,  a  few  weeks  belbra  the  mnrdor  hap« 
pehed,  speaking  the  very  same  language,  and 
uaing  the  same  arguments,  with  two  of  these 
Ma<£otts,  the  servants  of  the  pannel,  with 
which  tho  pannel  himself  had  been  practiaing 
upon  them'  in  his  own  braw-hous^  about  Christ- 
mas last;  and  this  oonveisation  of  Brack's  was 
not  like  the  former,  after  drinking  drams  la 
change 'liouaes,  but  when  he  waa  sober  and 
cool,  walkinfl^  in  the  fields  about  the  pannera 
house,  whion  waa  in  effect  his  home. 

And^  to  the  evidence  on  this  article,  may  be 
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Trial  of  Jamet  StOMrt, 
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«Me«l,  «lwt  Uw  pannel  liimtdf  hath  dedand 
at  hi*  first  examiuatioa  before  the  sheriff- attb> 
fllitiHe,  which  has  been  proved  and  read  in  your 
unseoee,  when,  he(ng  interrogated,  *Mr  be 
Bid  any  conversation  with  Aifain  Breck  cod« 
'^srauigGieDttre?  be  answered,  That  the  said 
Allan  asked  the  declarant,  if  he  heard  that  Ser- 
jeant More  (Cameron)  was  come  from  France, 
tHT  if  he  was  in  the  conntry  of  Appin  P  To 
which  the  declarant  answered,  That  he  did  not 
liear  he  was  in  Appin,  but  be  beard  be  was  in 
Glenetire  last  year ;  whereupon  the  said  Allan 
tokl  the  declarant,  that  seijeant  More  swore  be 
would  kill  G tenure,  beoautte  of  the  treatment 
lie  gave  the  tenants  on  the  estate  of  Mamore, 
partof  liockiel  estate.  Declared  also,  that  the 
«ldd  AUwi  Breck  threatened  that  be  would  chal- 
lenge BallieveoUn  and  his  sons  to  fiffbt,  be- 
leanse  of  his  remoTiifg>  the  declarant  last  year 
from  Glendnror,  taidheing' about  to  remove  the 
other  tenants  this  year  from  some  other  parts 
Af  the  estate  of  Ardshiel." 

Now,  as  to  the  mention  bens  made  by  the 
paooel  of  Serjeant  More  Cameron,  I  shall 
Aere*Aer  have  occasion  to  take  notice  of  the 
nae  the  pannel  made  of  it ;  but  have  here  only 
to  observe,  that  the  causes  of  offence,  for  which 
t|ie  pannel  says  Breck  threatened  to  6ght  Bal- 
iMveolan,  were  the  very  same  which  the  |Min- 
nel  himself,  as  well  as  Breck,  resented  so  high- 
ly against  Glenure,  namely,  the  removing  the 
paunel  himself  from  Glenduror  the  last  year, 
and  being  about  to  remove  other  tenants  of 
Ardsbiel  this  year:  and  though  the  pannel 
earafolly  avoids  saying  any  thing  'of  Breck's 
.  threaisnings  against  Glenure,  after  he  had  been 
actually  murdered,  and  had  attempted  to  throw 
the  suspicion  of  that  upon  serjeant  More;  yet 
bare,  by  thcpannei's  own  shewing,  Breck  had 
entered  thoroughly  into  those  quamis  of  his 
fhr  the  actual  removal  of  hunsclf,  and  the  in- 
tended removal  of  others,  and  threatened  to 
diallenge  and  fight  Ballieveolan  opon  that  ac- 
coont. 

And  as  to  the  other  ground  of  quarrel  against 
Glenure,  which  AlUn  Bredk  mentkms  in  one 
of  the  above  conversations,  namely,  for  his 
oappoaed  writiog  to  colonel  Crawfurd,  that  he, 
Allan,  was  come  home  from  France,  I  shall 
BOt  take  upon  me  to  explain,  or  to  guess  in 
what  manner  Allan  Breck  came  to  be  possessed 
with  such  a  conceit ;  because  we  have  beard 
no  evidence  concerning  the  manner  in  which 
he  received  such  piece  of  fiilse  information  or 
intelligeope ;  for  that  it  was  false  hath  been 
fully  proved  before  you. 

First  of  all^  colonel  Crawfurd  himself  *«  be- 
inr  asked  whether  the  deceased  Colin  Camp- 
bdl  of  Gleottie  ever  told  him,  that  Allan  Breck 
Stewart  was  a  deserter,  and  in  this  country, 
hath  answered  upon  oath,  in  the  negative." 

And  next,  Mr.  Campbell  of  Airds  hath  do- 
pesejl,  "  That,  in  spring  last,  he  had  a  letter 
mm  colonel  Crawfiird,  tellittg  him,  tint  he 
heard  Allan.  Breck  Stewart  was  come  to  the 
country,  and  inlisting  men  for  the  French  king's 
Mrvtoe,  aad  desired  the  deponent  to  enquire  if 


I  it  was  so :  that  the  deponent  did  enquire,  aad 
wrote  the  colonel  for  answer.  That  he  heard  be 
bad  been  in  the  country,  but  that  he  was  tbeo 
gone  away :  that  this  wae  in  the  naonth  si 
Aprily  to  the  best  of  the  deponent's  remeoi« 
brance;  and  it  seems  about  that  tinse  AUss 
Breck  Stewart  had  gone  to  Ranooch,  which 
gave  occasion  to  the  deponent's  being  inieraMd 
that  be  was  gone  away,  and  did  not  hear  of 
his  having  returned  to  the  country  till  after 
Glenure's  murder ;  and  thinks  he  wrote  alio 
to  colonel  Crawfurd,  according  to  the  infimiM* 
tion  he  had  got,  that  Allan  Bceck  Stewart  was 
in  use  of  coming  every  year  to  the  couotiy 
since  Ardsbiel  went  to  rrance." 

And  Alexander  StewaK  of  Innemahyle  de> 
poses,  <«That  he  remembers  that  Allan  Brack 
otewart  came  over  to  this  oountiy  a  year  sr 
two  ago,  and  stayed  some  weeks  amosg  bh 
friends;  but  neither  at  that  time,  northelsat 
time,  did  be  seem,  so  far  as  the  deponent'  ob» 
served,  to  be  in  any  apprehension  of  beisg 
taken  ;  only,  as  he  had  been  once  in  the  araiy, 
he  did  net  ebuse  to  meet  with  any  of  tb^  kiog^ 
troops." 

And  besides  all  this,  it  hath  appeared  in  tbs 

proof  before  you,  that  Breck  Stewart  remaiosd 

■  in  the  country,  as  usual,  a  full  month  or  msrr, 

afker  he  had  mentioned  the  supposed  ootiei 

given  concerninpf  him  by  Glenure  to  colond 
rawford ;  and  tt  hath  not  been  proved,  or  srca 
allied,  that  in  pursuance  of  that  notice,  wbs- 
ever  gave  it,  there  was  any  search  made  for 
Breck,  or  the  smallest  disquiet  given  ts  biv, 
or  any  alarm  or  precautions  taken  by  him,  till 
after  the  murder  of  Glenure.  To  say  nothmr 
therefore  of  the  injustice  of  that  cause  of  s^ 
fence*  had  it  been  true,  that  Glenure,  a  goti 
subject  to  his  miyesty,  formerly  a  military,  uA 
flttUa  civil  officer  in  tiis  service,  had  gii^ea  as- 
tice  to  the  commanding  officer  in  a  neigbbsar- 
ing  garrison,  of  sucli  a  person  as  Breck  Ststr" 
ait,  a  late  rebel,  a  deserter,  or  a  French  eaiisr 
sary  possibly  for  raising  reeruits,  being  tbea 
ktely  come  into  that  country ;  I  have  only  ^ 
observe  on  this  occasion,  that  in  fact  it  isioeie- 
diUe,  that  Breck  Stewart  hiniself;  upon  a  ban 
surmise,  which  was  not  true,  that  Glenure  had 
given  such  notioe  to  coionel  Crewfurd,  sss 
upon  which  no  molestation  followed  to  '>>'"*^^ 
should  have  eenceived  or  prosecuted  a  dssolf 
hatred  against  Glenure;  and  therefore  tbetras 
cause  of  that  enmity  must  have  been  the  other 
main  quarrel  or  cause  of  offence,  wbidi  ms 
first  taken  up  by  thenowpannci,andthercaW 
adopted  and  espoused  by  Brack  in  the  mpoDcr  , 
that  you  have  neard. 

And  for  the  truth  of  this  observatioB,  «» 
have  the  authority  of  the  pannel  bimsetf,wao 
had  the  best  opportunity  to  be  thoroughly  j^^* 
quainted  with  Allan  Brock's  sentunents;  wiV 
in  the  pannd's  examination  that  hath  bsM  iM 
before  you,  he  says,  •'  That  how  soon  tb«  ••• 
darant  heard  of  Glcnurie's  morder>it  canoe  w 
mind,  that  Serjeant  More  had  done  it,  dSj 
Allan  Breck  had  told  him,  that  Ike  ^ 


sefjeant  siroro  bkwdy  rof enge  ngitttfi  OlfOiA 


J&r  MurdeTk 

1W  MJc^Bt  cttBC  frMA  Fkaooe,  upoii 
if  GIflMMPeHi  treattnettt  of  Loehiel'tf 
■i  Im  diieffwff  with  Joba  GanMron 
te^ollMr  to  Lodiiel.  TbotthodOi^ 
■ono  for  mopoolinf  Allao  Breck 
woo,   koeoQM  iM  Ml  tlie  ooootry 
ly,  wiUmniI  «bk»g  leave  of  bim,  as  be 
and,  if  the  eeid  Allan  was  iroUtj  of 
rder,  he  belierea  it  bebofod'to  be  oo 
of  tlw  diftuibaace  giveii  to  tbo  teoanta 
of  Anbbid^  aod  be  knows  no 


gcaHemen,  otanda  tbe  eridcnce  yon 
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Sdinburgb,  wMi  a  warrant  to  reinoye  tbo 
tenaDts ;  to  which  Allan  Breck  aaid.  That  if 
there  was  a  wamat,  there  was  no  oMre  to  bo 
said ;  but  that  if  bo  bad  no  warrant,  he  wonM 
not  bo  allowed  to  remove  them :  and  tbo  wit- 
ness adds,  tliat  be  heard,  on  (Sunday  the  lOtfi 
of  May,  that  Glenwro  was  rang  to  Fort*Wil* 
liam ;  and  AHan  Breck  len  his-4ioaso  abovl 
nino  o'okwk  Monday  momhig." 
Tbia  is  oonfirmed  by  James  Stewart  the 
sf  the  eatale  of  Anbhieirattd  be  imows  no    yoonger  of  Fasnadoich,  who  adds,  «'  That 

Breck  was  then  in  his  Freneh  dniss,  and  thai^ 

when  he  went  away  on  Monday  the  lltb,  abont 
htaid  of  the  eanses  of  oflfence,  sticfi  as  |  nine  in  tbe  nwming,  be  told  Ihelhmily  that  be 

""  '  '      ■    was  going  to  lebve  the  oonntry  soon,  tot  would 

see  tbem  again  at  Fasnaetoieh  befbra  be  went 
away :  and  further  says,  that,  on  Sunday  tiio 
lOtb,  be  heard,  being  in  cooipany  with  AHan 
Breck,  that  Glenore  had  got  an  order  fron 
Edinbnrgb  to  remore  the  tenants,  and  waa  gOM 
to  Port-William." 

From  Fasnaloich,  Allan  Breck  oame  dirsofly 
the  same  day  to  tbe  pannel's  house  at  Auebam, 
where,  soon  after,  be  pat  off  bis  French  clothes^ 
and  put  00  tbe  black  or  dark-oolonred  ifaort 
coat  belonging  to  the  pannel,  with  silver  buttons, 
with  a  bonnet  and  trowaers,  being,  as  several  of 
the  pannel's  servants  have  deposed,  the  second 
time  they  ever  saw  him  in  that  dress ;  the  only 
former  ume  having  been,  when  Breck  went  in 
these  dothes  for  some  days  to  Rannoch  m 
April  preceding,  whilst  tbe  pannel  was  at  Edin- 
boi^gb. 

And  now  the  pannel  himself  hath  declared, 
<*  That  he  wss  informed  on  Monday  tbe  11th 
of  May,  by  his  son  diaries,  Allan  Brack,  and 
Pasnactoich's  daughter,  that  they  heard  Ole* 
nure  was  to  go  to  Lochaber  that  day;  and  that 
one  or  other  of  them  told  him,  that  Olenoro 
was  to  remove  the  tenants  of  Ardsbiel." 

By  the  oommnnication  of  this  intelligence^ 
it  appeared,  that  the  matter  in  dbpirte  was  eom* 
ing  to  a  crisis :  the  laliorioos  efforts  made  by 
the  pannel,  in  gdng  lo  Edmbofgb,  of  his  ovrn 
aocm,  to  get  a  atop  fat  to  tbereoioving,  ho 
now  saw  were  nendem  ineflbetual,  br  meane 
of  Glenure*B  having  gone  thither  aiW  him  i 
and  it  is  nresomealde  from  the  facts  that  pre- 
ceded, and  that  followed  thiada?,  that  this  was 
the  time  when  the  pannel  amf  Breck,  at  his 
own  boase,  concerted,  that  Glennre  sbonld  be 
eat  off  by  the  hands  of  Breck',. upon  his  retbm 
from  Port- WiNiam  into  tbat  comitry  of  Appin ; 
and,  as  it  appears  from  tbe  evidence,  that  tbe 
pannel  at  this  time  was  loW  in  eash,  the  facts 
that  have  been  proved  serre  to  evince,  or  to 
render  it  further  presumeaMe,  that  at  this  time 
it  was  concerted  betwixt  the  pannel  and  Breck, 
tbat  the  latter,  as  soon  as  his  work  was  done, 
should  retire  to  tbe  desart  of  Koalisnacoan,  and 
there  wait,  till  either  the  pannel  sent  him  a 
supply  of  money  to  carry  bim  off,  or  caused 
tbe  money  to  be  ftimisbM  by  his  friend  and 
eorrespondent,  William  Stewart,  merchant  in 
Mary  burgh. 

It  is  tme,  tbat  for  some  hours  of  this  Mon« 
day  the  1  Ith,  the  pannel  went  ftom  his  own 


Ibey  were»  th^  were  taken  by  the  pannel  and 
Ha  fiioidl  %nA  Stewart  against  tbe  late  Gle- 
■■%and  ef  tlM  nsamier  m  which  their,  resent- 
mak  a^nimit  him  lind  been  expressed  and  dis- 
ykysd  m  und  Ifafbre  the  month  of  April  last, 
the  puDuel  went  to  Edinbuigh  to  obtain  a 
fcr  slaying  the  removings.  And 
BUST  proceed  to  examine  the  evidence 
sf  Ae  ne^oel  nf  these  aniooosities  and  threaten- 
i^ts,  muA  ef  tbe  fhtal  cfeeention  thereof  by  tbe 
OBM  flsorder  of  Glenure,  upon  the  very  eve 
«rWhitB«ndny,  or  the  15th  of  May,  when  he 
uusia  have  proceeded  to  tbe  removing  of  the 
of  AfMiiel,  after  be  bad,  upon  answers 
*  the  bill  of  snspension  oflered  by 
to  be  refused  or  dismissed ;  whereby 
tbe  pannel's  last  effort,  to  prevent  those  remov- 
nd  le  preserve  bis  own  authority  or  in- 
with  tbe  tenants  of  Ardshiel,  had  been 


On  Ihm  frtli  AprO  last,  by  the  pannel's  own 

ies«nt»  Iw  retmiied  to  bis  own  house  from 

idinbun^h,  with  the  order  be  had  obtained  on 

Ms  bfll  uf  ouspensiony  tbat  the  same  sbonld  be 

1,  and  a  sist  or  stay  of  proceeding  in 

;  soon  after  which,  he  called  tbe 

and  gUTe  them  notice  what  be  bsd  been 

Mm  isr  them,  and  aent  them  with  bis  notary 

tsHmuletliesisttoOlenare;  which  was  ac- 

iBidin^lj  done  on  tbe  1st  of  May,  as  Charles 

ibmnil  the  DOtanr  bath  deposed,  f 

<ln  antnrday  the  fHh  of  May,  Glenure  re- 

~  to  Im  own  boose  from  Edinburgh,  wbi- 

he  had  gone  to  make  an  answer  to  that 

if  uuspuisien  that  bad  been  intimated  to 

I,  open  tbat  answer,  bad  got  the  same 

r  diamissed ;   and  gave  out,  in  bis 

\  bis  resolution,  after  reposing  iiimself 

at  home,  to  set  out  on  Monday  tbe 

ftih  fhr  Port.William,  in  order 'to  settle  the 

rtMw  wf  Itts  foetoiy  on  the  Locblel  estate,  and 

tSMtoni  to  Appm  or  Ardshiel  before  the  15th. 

Atttta  tiaae  Allan  Breck  Stewart  is  proved 

to  bnve  buea  at  the  bonae  of  John  Stewart  of 

I,  diatant  but  one  mile  from  Glenore*s 

wimdi,  in  tbat  country,  is  near  neieb- 

sd;  and  there  acooinpanied  by  Charles, 

toe  «f  tbe  pannes  sons,  where  Allan  Breck 

haisMHonity  to  get  intelligence  of  the  mo- 

iMUsr  Glenure;    which  accordingly  he  re- 

csivcdluui  hislandford  John  Stewart  the  elder 

«f  Piuuaisicb,  who  bath  deposed,  ^«  That  ha 

tili  AJImi  Breek,  tbat  Glenore  wasvome  from. 
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liouic,  ii|imi  t  niMngie  from  Mn  CtoipMI  of 
Avt^B  ;  bat  ho  retaned  home  io  the  eveniny ; 
midio  the  diimwitioo  that  both  he  aod  Brack 
Etowari  had  long  been  in  towards  GleiiMe, 
vrhkh  9f9M  oow  mora  inflamed  by  this  frssh 
tDtailigeDoe  they  bad  reeeived,  that  Glenm^ 
had  got  the  belter  of  them  at  law,  and  was 
nbont  10  praoced  in  the  remo?ings,  a  t ery  short 
conoaltation  betwiil  them  might  serve  to  make 
nil  this  concert;  the  eridenoeof  which  arifes 
from  the  ensuing  facts,  joined  with  those  pro- 
cedmg  this  11th  oft'  M'ay. 

For  it  hath  been  proved^liat  on  the  morning 
«f  Tuesday  the  IStb  Allan  Breck  set  out  from 
the  pannel*s  honse,  dressed  in  his  short  clothes, 
and  went  directly  to  the  boose  belonging  to 
Stewart  of  Oallachelisb,  adjoining  to  the  ferry 
of  that  name,  upon  the  road  by  which  Gtenure 
wss  to  come  fmm  Fort  William  into  Appin ; 
Mid  there  Brack  met  his  friend  Stewart  the 
younger  of  Fasnacloich,  who  balh  deposed, 
«<  lliat  he  took  notice  to  Allan  Brack,  that  he 
had  changed  his  dress ;  who  answered,  That 
Jbe  did  it  because  the  day  was  warm :"  and 
adds,  *<  Thai  the  deponent  was  informed  at 
.Ballachdish,  in  company  with  Allan  Breck, 
that  Glenura  was  gone  to  Fort  William." 

The  same  day  Allan  Breck  went,  acoompa- 
Bied  by  Fasnacloich  the  younger,  to  the  house 
of  Maodonald  of  Glenco,  whera  his  mother-in- 
law,  the  panoel,  and  Ardshiel's  sister,  also  lived ; 
and  from  thence,  aAer  staviug  about  an  hour, 
went  a-cross  the  ferry  to  the  house  of  Cameron 
of  Callart,  where  another  sister  of  the  pannel 
and  of  Ardsbiel  lives,  and  whera  be  lodged  all 
that^night;  and  next  day,  being  Wednesday 
the  13tti,  came  back,  alter  calling  again  by  the 
way  at  Glcnco*s  house  of  Camoch  to  Balia^ 
ehelish,  wliera  he  ramained  the  night  following. 

And  now,  gentlemen,  we  era  come  to  the 
latal  day,  which  was  Thursday  the  14th  of 
May  last,  of  which,  and  the  days  immediately  • 
following,  the  various  events  and  incideots  that 
have  been  |>roved  before  you,  merit  your  par- 
ticnhu'  attentk»,  as  I  encfeavoor  to  put  you  in 
mind  of  them,  as  nearly  as  poasible  in  their 
order. 

On  the  morning  of  this  Thursday  the  14tb, 
about  7  or  8,  as  John  Bee  Maeooll,  the  pan- 
iiel*8  servant,  hath  deposed,  «'  The  pannel  sent 
him  off  with  a  letter  to  Charles  Stewart,  notary 
public  at  Marybuigh,  and  told  tbe  deponent, 
tbat  the  letter  was  to  make,  or  canse  the  eaid 
Cfiarles  Stewart  come  to  the  country  of  Appin, 
to  prot€%t  against  Glennra,  in  case  he  had  not 
a  sufficient  warrant  to  remove  the  tenants  of 
Ardshiel  ;-^nd  also  told  tbe  deponent,  he  was 
to  get  some  money  from  William  Stewart, 
merabaut  at  Maryburgb,  io  pay  four  milk  cows 
that  wera  bought  for  him  io  tlie  country  ;  and 
that  iC  the.  money  was  not  sent,  he  would  not 
get  the  cows ;  and  that  the  pannel  desired  the 
deponent  to  make  all  possible  dispatch.: — that 
accordingly  he  made  all  the  dispalcb  he  could  to 
Fort  William,  where  he  arrived  about  13  o'clock, 
and  delivered  the  pannel's  letter  to  William 
Stewart,  mcrehant ;  who  tpid  him,  that  Charles 
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Stewart,  the  notary,  wan  not  at  home;  bntthi 
there  was  a  notary  along  with  Glennre,  vhc 
would  serve  the  pannel  as  well  aa  Ghmaie; 
and  ftirther  toM  the  deponent,  that  he,  the  sai^ 
William,  had  wrote  to  the  pannel  in  the  wmh- 
iag;  that  the  said  William  fhd  notgive  bin 
any  money,  but  said,  he  wonid  send  servsak 
forthecatde." 

The  reason  whv  he  got  no  aMney  at  dni 
time,  is  ezpbined  by  WSliam  Stewart  JnamtU 
who  deposes,  '*  That  he  gave  no  answer  si 
writing,  and  thinks  he  did  not  give  any.vwU 
answer,  if  it  was  not,  that  he  bid  him  tsll  hs 
master,  that  he  was  not  in  cash,  which  (he  ii|i] 
was  the  case.*' 

The  letter  itself,  sent  from  the  pannel  bv  lU 
witness,  hath  been  prodticed,  and  proved  beta 
you  ;  and  tbe  postscript  of  it  ia  in  these  wonh, 
which  I  will  now  repeat,  though  they  art  ia« 
sorted  in  tbe  libel :  *'  Aa  I  have  no  time  H 
write  to  William,  let  him  send  down  imsMliili- 
\y  Si,  sterling,. to  pav  four  milk  eows  I  bsofkl 
lor  his  use  at  Ardshiel."— The  -paanel  nurt 
have  had  a  very  prsssmg  use  lor  mooey ,  wbm 
he  was  thus  urging  tbe  pavnpient  of  the  pries 
before  the  buyer  received  the  cattle;  aod  leMt 
be  observed,  that  this  first  «xpraM  aeot  «lh 
this  demand  of  money  from  William  Sleniil, 
was  dispatched  by  tbe  pannel  on  the  arnmf 
of  the  day  on  which  the  nsurder  happeoetf  m 
tbe  evening. 

Again,  you  are  here  to  observe  the  oonDexiv 
betwixt  tlie  pannel  and  this  Williaoii  Stswtrtit 
Maryburgb,  who  appeara,  by  the  letter  wbieii 
he  mentioned  to  the  messenger  as  having  bem 
sent  by  him  that  morpif^  to  tbe  paond,  IP 
have  entered  with  great  anal  into  the  pasiMlft 
scheme  for  opposing  the  ramoviog  ol*  th«  te- 
nants; for  that  letter  also  bath  ^o  pnvitf 
befora  you,  and  contains  these  words :  **  I  fisd 
Glenure  has  a  nuod  to  eject  tbe  tenants ;  M 
they  ought  to  be  deaf  to  it,  and,  at  all  ridn, 
keep  possession,  as  they  are  in  good  hsadi, 
and  it  must  end  in  ezcheipier ;  so  that  I  bqf 
they  keep  possessMo  :  as  there  will  be  sp 
troops,  thev  ought  to  repel  force  by  force,  sod 
take  their  hazard  of  the  consequence,  ss  itop 
be  no  more  than  violent  profits." 

About  noon  on  this  Thursday  the,  14tb,  as 
Ballacbelish  elder  hath  deposed,  "  His  jfucft 
Allan  Breck  went  out  with  afisbiog-rod  is  bis 
hand,  and  was  fishing  in  a  bum  near  the  depo- 
nent's house ;  but  be  did  not  see  him  take  asy: 
tbat  he  did  not  Uke  leave  of  the  deponent,  apd 
did  not  return,  and  he  knows  notbiog  of  lam 
since." 

Archibald  Macinnisb,  the  ferry-man  at  Balls- 
chelisb,  deposes,  «<  Tbat,  after  mid-day  upes 
Thursday^  tbe  14th  of  May.last,  astbedefio- 
nent  was  sitting  near  tbe  said  ferry  with  ass- 
tber  man,  Allan  Breck  came  bebiod  hioi,  aai 
boasted  (or  hemmed,)  and,  upon  the  depooeDt< 
looking  about,  desired  him  to  come  to  boa; 
which  the  deponent  did,  and  the  said  Alias  es- 
quired of  him,  if  Glentn^  had  crossed  tUe  fent 
from  Lochaber  to  Appin  P  Tbe  deponent  tm 
him  he  was  sure  he  had  not :  that  upoo  w 
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Ann  Bmk  vcttt  amr  towardi  ibe  high- 
md,  bii  «■  a  doD -coloured  big  coat,  and 
hai  BO  fiibing-rod.  And  furtber  deposes, 
ibu  QatK  was  expected  back  upon  tbe 
Wfldbo^j,  and  the  depooeiit  was  sure  b^ 
mat  he  biA  the  Thumlajr,  as  it  was  carrentJ jr 
nfKlei  ID  tbe  country,  be  was  to  bave  a 
mtag  with  some  geotlemen  at  Kiotallioe 
(nifeirdtbiel  estate)  Thursday  nigbt." 

Utte  ferry-men  have  opportunity  to  learn 

all  1^  news  in  the  country  ;  and  that  bis  in- 

lij|esee  upon  this  last  article  was  just  oon- 

onnf  theoMtionsof  Glenure;  and  that  the 

MM  were  well  known,  is  further  proved  by 

Mo  Mtocombicb,  change-keeper  at  Kintaltiney 

wk  hub  deposed,  «<  That  upon  Tuesday  the 

M  of  May,  Glenure  sent  notice  to  the  depo- 

MBl,  that  be  and  acme  other  company  were  to 

be  It- bis  booae  upon  Thursday  then  next,  and 

U«d  that  he  might  be  prepared  for  enter- 

tamg  them :  that  he  accordingly  made  pro- 

iMMs  far  tbero  ;  that  be  told  that  Glenure  was 

ii  he  at  bit  bouse  that  night,  and  that  tbe 

shale  seigbbonrfaood  knew  of  it." 

And  acoordiagly  U  bath  been  prorefl  by  tbe 
imosf  who  were  in  company  with  Glenure, 
MiBCO  Campbell,  who  attended  him  as  a  clerk 
« writer,  John  Mackenzie  bis  servant,  Donald 
lisaedy,  one  of  tbe  sberiflPs  officers,  that 
GfaiQre  sod  tbey  i^rossed  tbe  ferry  of  Balla^ 
chefah  betwixt  four  and  five  in  the  afternoon 
tf Ihia  day ;  that,  afker  crossing  the  ferry,  Bal- 
bchefisb  elder  walked  al^ng  with  Ulenure 
thoet  half  a  mile,  till  tbey  came  to  tbe  skirts  of 
Ihe  »aod  of  Lettermore,  where  Glenure,  nnr- 
■iig  bis  jonrney  through  the  wood,  which 
*N  OB  tbe  ascent  of  the  bill  on  bis  left  hand, 
laitwfaleoly  abot  through  the  body  with  two 
^  that  eoiered  behind  bis  back,  and  came 
Nt  at  bis  belly  ;  of  which  wounds  be  died  upon 
iatpot  about  six  o'clock  that  same  evening. 

b  ii  anoeoenary  for  me  to  repeat  tbe  se- 
1^  OMving  ctrcumstances  related  by  bis  at- 
^o^oi;  but  if  this  base  and  cruel  murder 
^vtraU  perpetrated  by  Allan  Breck  Stewart, 
who  had  expressed  bis  wishes  to  meet  Glenure 
atacooTeoient  place,  it  most  be  confessed  with 
|y>t  that  he  here  met  him,  or  rattier,  in  a 
waad  cowardly  manner,  lay  in  wait  for  him, 
^  t  place  convenient  indeed  for  that  wicked 
F*^tte,  for  concealing  himself  whilst  he  went 
jy  it,  and  not  far  distant  from  a  proper 
Vbee  of  retreat,  after  it  should  be  over,  until 
ho  tbould  be  pat  in  a  condition  to  leave  the 
^^J ;  for  which  a  supply  of  money  was 
'ooiikary. 

Tbeaewsof  tbe  murder  was  quickly  brought 
M«  bnuse  of  the  paonel,  by  John  Mac- 
h^,  the  servant  of  the  deceased,  who  went 
*<^  to  get  iutelligenoe  of  Mr.  Campbell  of 
rjKwooUn ;  »•  Where  tbe  pannel  seeing  him 
*<«l>ng,  sjiked  what  the  matter  waa  ?  And  the 
^««at  having  told  him  bis  master  was  killed, 
**F"|ai«l  wrong  his  bands,  expressed  great 
2?««a  at  what  had  happened,  as  what  might 
™g  taaocent  people  0  trouble,  and  prayed 
♦•taHbtnotlippen." 
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And  John  Beg  Maocoll,  tbe  paonePa  ser- 
vant, who  bad  been  sent  express  that  morning 
to  Fort- William,  and  who  was  present  at  this 
circnmstabce,  relates  it  in  these  words  :  **  That 
be  was  hardly  an  hour  rettirned  home,  when 
Glenure's  servant  came  to  the  door,  calling  for 
tbe  pannel ;.  that  the  pannel  went  immediately 
to  the  door,  and  asked  tbe  servant  what  was 
the  matter  ?  and  what  news  he  had  ?  To  which 
the  servant  replied,  Tbe  worst  I  ever  had  ;  my 
master  is  murdered  in  tbe  wood  of  Lettermore: 
upon  which  the  panned  said,  Lord  bless  .me  T 
was  be  shot  ?  To  which  tbe  servant  answered. 
That  he  was  shot,  and  said,  the  pannel  ought 
tp  go  and  take  care  of  his  corpse :  that  the  sei^ 
vant  immediately  went  off;  but  neither  the 
pannel,  nor  any  of  bis  family,  went  near  the 
corpse;  and  the  pannel  said,  that  aa  be  adul 
Glenure  were  not  m  good  terms,  and  some  o^ 
tbe  people  that  were  to  meet  Glenure  bad  arms^ 
he  did  not  care  to  go  near  them,  not  knowing 
what  might  happen.  And  furtber  said,  that 
this  was  a  dreadful  accident,  and  be  was  afraid 
wouM  bjipg  trouble  on  the  country ;  and  ap* 
peared  to  be  sorry  for  what  had  happened.'.' 

Here.it  is  evident,  that  as  soon  as.tbe  deed 
was  over,  tbe  pannel's  first  reflection,  from 
whatever  cause  that  sprung,  was  an,apprefaen* 
sion,  that  it  might  being  himself  intu  trpqble  or 
danger. 

That  same  night,  at  tbe  panael's  bousi^ 
orders  were  given  to  tbe  servants  by  bis  wife, 
to  hide  all  the  arma  aboqt  the  bouse ;  and  ac- 
eordingly  John  Beg  MaccoU  and  Dugald  Macr 
coll  bio  a  large  Spanish  gun,  that  used  to  stand 
in  tbe  brew-bouse,  and  four  swords.  But 
here  it  is  remarkab(e,  that  none  of  tbe  servants 
saw  that  night  the  other  aborter  gun,  but  of  a 
larger  bore,  as  you  have  aeen,  both  having  beea 
pr^uced,  and  proved  before  you ;  concerning 
which  Dugald  MaccoU  deposes,  *«  That  Allan 
Stewart,  scm  to  tbe  pannel,  told  him  and  his 
felk>w-servant,  that  be  himself  bad  concealed 
tbe  lesser  (or  shorter)  gun^  that  used  to  stand  at 
the  end  of  tbe  girnel  in  tbe  barn,  under  tbe  said 
girnel,  where  be  thought  it  would  be  safe." 

That  same  night,  and  after  tbe  murder  waa 
over,  two  witnesses  have  deposed,  that  they 
saw  Allan  Breck  Stewart  on  the  bill  above  ttie 
bouse  of  Ballacbelisb,  where  be  had  lodged 
tbe  night  .before,  and  not  far  from  tbe  spot 
where  the  murder  happened.'  These  were 
Katharine  Mackinnish,  servant  to  Ballacbelisb, 
a  witness  called  by  tbe  pannel,  who  saya, 
**  That  in  tlie  evening  of  tbe  14Lli  of  May,  she 
saw  Allan  Breck  Stewart  at 'a  goat- bouse  hi 
the  moor  of  BallacbeliHh,  after  Glenure  was 
killed  ;  and  that  Allan  Breck  then  asked  her, 
what  was  tbe  occasion  of  the  stir  in  the  town? 
and  that  she  told  him,  Glenure  was  murdered : 
and  further  naked  her,  who  might  have  com- 
mitted the  murder  ?  and  she  told  him,  she  did 
not  know  :  and  fartlier  says,  that  she  told 
Donald  Stewart,  (who  is  nephew  and  son-in- 
law  to  Ballacbelisb)  where  she  saw  Allan 
Breck ;  but  that  she  did  not  tell  him  to  go  to 
the  said  Albio,  nor  did.he  desire  ber." 

O 
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MnggmMy  of  It:  that  Allim  Bredc aslred  the 
depoDent,  what  he  had  heard  about  the  mur- 
der? Til  at  the  deponent  answered,  That  be 
bad  teen  no  person  from  the  strath  (or  vale)  of 
Appin ;  but  that  two  poor  women,  that  had 
come  up  Glenco,  were  telling  that  Gknure  was 
murdered  Thursday  evening  in  the  wood  of 
liOttermore;  and  that  two  people  were  seen 
going  from  the' place  where  he  was  murdered  ; 
and  thut  he,  Allan  Breck|  was  said  to  be  one 
of  them. 

'*  That  Allan  Breck  answered,  he  had  no 
concern  in  tt ;  and  that,  if  his  iotbrmttion  was 
right,  there  was  but  one  person  about  the  mur- 
der; and  that,  as  he  was  idle  in  the  country, 
he  was  sure  he  would  be  suspected  of  it ;  but 
that  would  g\we  him  little  concern,  if  he  had 
not  been  a  deserter,  which  would  bear  harder 
upon  him,  in  case  he  was  apprehended,  than 
any  thing  that  could  be  proTed  against  him 
about  the  murder. 

"  That  the  deponent  did  not  beliere  him, 
when  he  said  he  bad  no  band  in  the  murder  of 


Trial  of  James  Siewoartt 


[909 


Glenure;  and,  not  caring  to  press  it  much 
upon  him,  told  him,  that,  as  ne  was  already 
inspected,  it  was  danfferons  to  hare  any  inter- 
.course  with  him ;  and  preised  him  to  leave  the 
place,  lest  he  should  bring  the  deponent  and  bis 
family  to  trouble. 

'*  That  Allan  Breck  said,  he  did  not  doubt 
but  that  the  family  of  Ardidiiel  would  be'  sus- 
pected of  the  murder,  and  it  was  probable  the 
paonel,  and  Allan  Stewart  his  son,  might  he 
tsiken  into  custodv  about  it;  and  that  he, 
Allan  Breck,  was  afraid  Allan  Stewart  the  pan- 
liel's  son's  tongue  was  not  so  good  as  his 
father's ;  by  which  words  the  deponent  und#r- 
atood,  that  Allan  was  easier  intrapped  than  the 
pannel. 

'*  And,  the  deponent  still  insisting  upon 
Allan  Breck's  leaving  that  neighbourhood,  the 
aaid  Allan  Brerk  told  him,  be  would  not  leave 
the  town  (as  the  witness  expmses  it,  or  the 
place)  for  Hght  days,  unless  some  necessaries 
he  expected  came  to  him ;  and  told  the  depo- 
nent, unless  some  money*  oame  for  him  berore 
next  mi>roiog,  he,  the  lieponent,  must  go  to 
Fort- William  with  a  letter;  that,  though  the 
deponent  refused  to  go,  Allan  Breck  lo«>ked 
about  amooif  the  trees,  and  fimling  a  wood- 
pigeon's  quill,  made  a  uen  of  it,  and  having 
made  ink '  of  some  ponrder  he  tuok  out  of  a 
powder-horn  that  was  in  his  pocket,  he  wrote  a 
letter,  which  he  told  the  deponent  be  must  de- 
liver to  William  Stewart,  merchant  at  Mary- 
burgh. 

**  And,  upon  the  deponent's  telling  him, 
that  be  would  by  no  means  undertake  niat,  as 
he  was  informed  that  every  body  that  went  to 
Fort- William  was  searcheil,  Allail  Breck  said, 
it  was  an  easy  matter  to  hide  a  letter ;  the  de- 
ponent answered.  If  be  was  catcbed  upon  the 
streets  what  would  he  do  with  it  P  Allan  Breck 
told  him,  that  the  letter  must  ,not  be  found 
upon  him  by  any  means,  and,  if  he  was  catcbed 
with  the  letter,  he  must  eat  it  before  it  was 
found }  that  the  depooent  lh«i  told  the  said  . 


AlhiD  Breck,  that  he  did  not  know  bothe^wiraM 
be  abliged  to  eo  for  some  beer  next  dajr  ta 
Port-WilKam,  m  which  case  be  might  poanhljr 
carry  the  letter ;  but  at  the  same  time  laid  the 
said  Allan  Breck,  that,  if  he  should  he  taken 
up,  he  wouM  tell  all  he  knew  about  him. 

<*  That  the  said  Allan  Breck  desired  the  de- 
ponent to  go  to  Callart,  or  Olenco's  honae,  for 
a  peck  of  meal  to  him ;  which  the  deponent 
refused,  and  at  parting,  the  said  Allan  Breok 
told  the  deponent,  he  would  see  him  next  day/* 

The  houman  further  deposes  to  the  dress  iia 
which  he  met  Allan  Breck  at  this  time»  beings 
the  black  short  coat  and  trowaers  lying  unoia 
the  table,  and  produced  to  him,  and  prevea  to^ 
have  been  the  property  of  the  pannel. 

Early  upotf  Sunday  morning,  the  17tfa  oi*- 
May  last,  as  both  the  packman  and  the  heir- 
man  have  deposed,  they  met  near  to  the  bon- 
man's  house,  whereof  the  latter  at  first  denied 
to  the  packman,  that  he  had  seen  Allan  Breck  ; 
and  upon  the  other's  being  surprized  at  tbin» 
and  saying,  be  was  informed  he  would  meet 
Allan  Breck  there,  and  had  brought  some  ne* 
cessaries  for  him ;  and  the  houman  enquiring! 
what  be  had  brought?  the  packman  answered* 
five  guineas  and  some  clothes ;  and  told,  that 
he  had  a  great  deal  of  trouble  in  getting  the 
money ;  that  he  had  been  aent  by  the  pannel 
to  William  Stewart  at  Fort  William,  Iroiia 
whose  wife  he  got  three  guineas,  and  that  the 
pannel  or  his  wife  gave  him  the  other  two  gni* 
neas ;  and  that  the  imnnels  wife  gave  him  the 
clothes,  and  Informed  him  that  Allan  Breok 
was  to  meet  him  at  that  place ; .  whereupoia 
the  houman  owned  to  the  packman,  that  he 
had  seen  Breck  the  day  before,  and  that  he 
eiCpectcd  these  things,  and  directed  the  pack* 
man  how  he  might  find  Breck,  if  he  would 

go  to  a  hill  he  pointed  out  to  him,  near  to  the 
eugh  of  Corrynakeigh,  and  whistle  once  or 
twice,  he  believed  Breck  would  come  to  hims 
but  this  the  packman  declined,  telling,  that  he 
had  slept  none  for  two  nights,  and  was  very 
much  fatigued  ;  and  upon  this  delivered  to  the 
bouman  the  five  guineas,  and  told,  he  had  left 
the  clothes  at  some  distance,  and  would  shenr 
them  to  the  bouman  wben4ie  was  going'  away  $ 
anil  then  went  to  sleep  in  the  bouman's  house. 
After  the  packman  had  slept  some  hours  here^ 
he  dined  with  the  bouman  his  landlord,  and 
tlod  bii(i,  "  That  the  pannel,  and  Allan  his 
son,  were  made  prisonera  the  evening  before* 
and  sent  to  Port  William;  and,  upon  the bou* 
man's  enquu-ing  who  was  suspected  of  Glenore'n 
murder  P  the  packman  answered,  that  it  was 
Allan  0reck ;  and  that  it  was  likely  the  pan- 
nel, and  Allan  his  son,  would  stand  the  first 
trial  for  it."  And  about  noon  this  Sunday  the 
packman  went  away,  without  seeing  hM  con* 
sin  Breck,  afler  having  pointed  out  to. the  bnn- 
man  a  fir-tree,  at  the  root  of  which  he  bad  hid 
Allan  Breck*s  clothes. 

The  bouman  further  depones,  (and  indeed 
every' word  of  bis  testimony  AMrits  your  at* 
tention,  and  was  given  in  a  most  lively,' natuml, 
and  erodiblo  manner)   ««Thaty  .ai^.ha  iiad 
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MBtiWapoB  ihm  Mue  Siiiiday  ermuogt 

K  hmi  me  koecking  »t  the  wiodofir,  «iid 

iBi^ar  it  mig^i  be  Ailao  Brcck,  ht  get  op, 

wl  Htf  aot  IB    bis    skirt,  and  raw  AUan 

It  a  Ktile    distaDoe  from  the  boose ; 

tfae  depooeof  ft  oomiog  op  to  bim, 

Aoi  adud  hira.  If  any  message  had  come 

irkM?  The  deponeot  told  biro,  that  bis 

■drV  aso  bad  eome  with  five  gaio,eas  and 

m»  dBtbes :    that  Allao  Breck  complained 

AaewasbBt  Utile  nMMiey»  but  hoped  it  would 

4bs  bosmeas:    that  the  deponent  told  rhe 

mi  IBaa  Breck,  he  was  afraid  be  would  starve 

m^gtbe  heather,  and  that  he  was  notable 

l»  ki^  bin :    that  Allan  Breck  answered,  He 

U  ao  occaaiaa   for  ▼ietoals,  but  wanted  a 

Mik  venr  mooh  ;    upon  which  the  deponent 

«at  hack  to  his  house,  and  carried  out  some 

sky.  or  some  milk  and  water  in  a  nogeioi 

mi  the  five  gvineaa,  and  gave  both  U>  A&an 

Bieefc:  that  the  deponent  then  went  for  tfae 

daihcB,  which   be  also  gave  the  said  AUan 

fteefc,  wfaich  ooesisted  of  a  blue  long  ooat^ 

Id  waistceet.   black   breeches,  a  hat,  some 


aad  shirts. 
Thai  the  depopent  told  the  said  AUan 
UtA,  thai  the  panael  and  his  son  Allan  were 
^prgbtwleil  OD  aeoouut  of  Olenure's  murder : 
mmtmb  Allaa  Breck  answered.  That  that  was 
ismsre  dbao  he  expected ;  but  it  would  not 
fy  mmcAij  as  there  conld  be  no  proof  against 
bat  expressed  soaie  apprehension,  lest 
JSHnrart,  soo  to  the  pannel,  might  be  be- 
sted by  his  own  tongue. 

"^  That  the  deponeot  desired  the  said  Allan, 
WW  that  he  had  ffot  all  the  necessaries  be  ex- 
fscfsd,  to  go  about  bis  business;  and  the 
uH  JilaB  Breck  promised  to  do  so,  but  told 
*e  depoaeot,  that  be  must  meet  him,  the 
■U  Ailui  Breck,  next  morning;  that  he 
delirer  the  deponent  the.  clothes  he 
ikl  Allan  Breck  hail  then  on,  to  wit,  the 
short  coat  aod  trowsers  shewn  to.  the  de- 
tmeat  m  the  clerk's  bands,  in  order  to  be  kept 
iyibe  depooeat,  till  he  delivered  them  to  the 
pmaei's  arile :  that  the  deponeot  prooMsed  to 
aeet  tbe  said  Allan  Breck  next  morning,  but 
§A  ast  see  him  ;  aad  when  the  depopent  went 
as  aext  morniog,  be  found  the  said  short 
ttak  coat,  trowsers,  and  tbe  noggin  in  which  he 
W  carried  the  drmk  to  Alhia  Breck,  lying 
t^eiber  la  the  place  where  the  deponeot 
paled  with  Allan  Breck  the  night  before; 
mi  dmt  he  bath  not  seen  the  9ftid  Allan  Breek 

SBKl" 

Oa  STonday  tbe  18th  of  May,  Allan  Breck 
iMblnii,  as  be  bad  proposed,  by  a  very  un- 
fce^QOBted  road,  through  tbe  moors,  and  over 
be  wsatitains,  to  Rasnoch ;  and  came  that 
day  to  the  bouse  of  Allan  Oig  Caoieron 
■aoeb,  hia  nncle«  with  whom  he  remain- 
it  tfll  Wednesday  following.  The  uncle  bath 
eid,  «  He  pressed  him  earnestly  to  make  a 
doB  tiff  aot,  and  tell  bim  all  he  knew  of 
Qeaore's  aiiorder.  To  which  Brook  answered 
^  aa  oalb^  That  ba  bad  oever  seen  .Glenure, 
bi  «  afire;   tbm  lucje  hoirerer  fcsfueBtly 
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repsatod  bb  inttaaoes,  till  Breck  became  sngry, 
aad  the  nacle  desisted  further  enquiry." 
.  Four  days  after  Breck  left  his  uncle's  house, 
that  is,  on  tbe  34th  of  May,  <<the  uticle  hav- 
ipg  occasioB  to  be  fourteen  miles  from  bis  own 
house,  (further  down  the  country)  and  passing 
by  tbe  side  of  a  wood',  he  heard  a  whistle  from 
tbe  wood,  and,  looking  about,  saw  Allan  Breck, 
who  then  told  his  uncle,  that  his  only  fear  was 
to  be  apprehended,  by  tbe  military  ,'8s  be  bad 
been  a  deserter.  The  uncle  answered,  He 
was  very,  sure  tbe  friends  of  tbe  deceased 
would  practtie bim  bisdisobai^ge,  if  he  could 
discover  the  murderer.  And  Breck  replied. 
That  they  were  at  tliis  tiaie  in  such  fury  and 
rage,  that  be  was  very  sure,  were  he  appro* 
bended,  he  would  be  banged." 

It  is  unnecessary  that  1  should  resume  mi- 
nutely what  the  other  witnesses  said,  whe 
saw  Dreck  Stewart  in  Raonoch  or  Atbole, 
when  he  passed  through  that  country  at  tbitf 
time ;  bis  appearances  bespoke  the  sitoatioB 
he  was  truly  in,  that  of  a  malefactor  studying 
to  conceal  hiroseif,  and  making  hisescape. 

It  is  however  material,  that  you  should  for* 
tber  observe,  that  after  Breck  Stewart  bad  thus 
disappeared  from  the  country  of  Appin,  where 
this  murder  was  cooimitted,  every  body  in  that 
country,  and  in  that  of  Rannocb,  through  which 
he  retired,  and  in  both  which  he  was  well 
known,  and  had  relatkms,  imputed  to  him  tbe 
actual  murder,  and  to  no  other  person.  Yott 
have  already  beard,  that  Donald  Stew^art,  tbe 
nephew  of  Ballachelish,  charged  bim'  with  it 
to  his  face  ou  tbe  night  of  Thursday  the  14tb« 
when  the  blood  of  the  deceased  was  hardly  yet 
cold,  as  tbe  bouman  did  on  tbe  Saturday  follow- 
ittg :  and,  on  the  Monday  following,  Cameroa 
bis  uncle  discovered  tbe  same  belief.  And  1  have 
now  to  add  upon  this  head  of  the  voice  of  the 
country,  or  the/oma  vicina,  that  Ballacheliah 
elder,  who  had  been  his  landlord  the  night  be- 
fore tbe  murder,  says,  '<  That,  the  momiog 
after  the  murder  was  committed,  the  deponent 
really  thought,  that  Alhm  Breck  Stewart  might 
be  the  actor  in  this  murder,  because  he  did  not 
return  to  the  deponent  again.'*  And  Macin* 
nes^  tbe  ferry -man  at  Ballachelish,  says,  *'  That 
he  beard  no  body  suspect^l  for  the  murder  of 
Glenure.  but  tbe  said  Allan  Breck.*'  And 
James  Mann,  change-keeper  in  Rannocb,  says, 
<*  That,  before  Allan  Breck  came  to  his  house 
in  May  last,  it  was  reported  in  that  country, 
that  he  was  concerned  in  Glen  ore's  murder ; 
and  that  be  himself  suspected- him  at  the  time, 
as  he  came  unseasonably,  and  was  wanting 
provisions.^* 

There  are  yet  otbercircamstances  subsequent 
to  the  murder,  aad  to  the  pannel's  commitment 
at  Fort  William,  that  deserve  your  considera- 
tioD  with  the  rest  of  tbe.  evidence ;  one  of  these 
is  deposed  by  Hugh  Maclean,  barber  in  Mary- 
burgh,  who  says,  ^*  That  one  day  being  called 
by  the  .panael  to  shave  bim,  be  thinks  upoa  a 
Mturday,  the  panael  asked  him,  what  news  ba 
beard  in  tbe  Iowa  P  Tbe  deponent  answered, 
That  be^  the  p«iiiMl|  WM  to  be  cani«d  to  Edin* 
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beiDgr  gmMy  of  it ;  fbat  AHfm  Brack  aslred  the 
deponent,  what  he  bad  heard  about  the  mur- 
der i*  Tiiat  the  de|)onent  answered.  That  be 
bad  seen  no  person  from  tbe  stralh  (or  Taie>  of 
Appin ;  but  that  two  poor  women,  that  nad 
.  come  up  Glenco,  were  telling  that  Olenure  was 
murdered  Thursday  evening  in  the  wood  of 
liOttermore;  and'  that  two  people  were  seen 
gmng  from  the*  place  where  be  was  murdered  ; 
and  that  he,  Allan  Brack,  was  said  to  be  one 
of  them. 

<*  That  Allan  Breck  answered,  he  had  no 
concern  in  it ;  and  that,  if  his  intbrmttion  was 
right,  there  was  but  one  person  about  the  mur- 
der ;  and  that,  as  he  was  idle  in  the  country, 
he  was  sure  he  would  be  suspected  of  it ;  but 
I  that  would  (five  him  little  concern,  if  he  had 
not  been  a  deserter,  which  would  bear  harder 
upon  him,  in  case  he  was  apprehended,  than 
any  thing  that  could  be  proved  against  him 
about  the  murder. 

'•  That  the  deponent  did  not  beliere  him, 
when  he  said  he  bad  no  hand  in  the  murder  of 
Glenure ;  and,  not  caring  to  press  it  much 
upon  him,  told  him,  that,  as  ne  was  already 
suspected,  it  was  danfferons  to  have  any  inter- 
.course  with  him ;  and  preised  him  to  leave  the 
place,  lest  he  should  bring  tbe  deponent  and  his 
family  to  trouble. 

'<  That  Allan  Breck  said,  he  did  not  doubt 
but  that  the  family  of  Ardsbiel  would  be'  aus- 
pected  of  tbe  murder,  and  it  was  probable  the 
pannel,  and  Allan  Stewart  his  son,  might  be 
talken  into  custodv  about  it;  and  that  he, 
Allan  Breck,  was  afraid  Allan  Stewart  the  pan- 
Bel's  son's  tongue  was  not  so  good  as  his 
father's ;  by  which  words  the  deponent  undA-- 
stood,  that  Allan  was  easier  intrapped  than  the 
pannel. 

'*  And,  the  deponent  still  insisting  upon 
Allan  Brecfc's  leaving  that  neighbourhood,  the 
said  Allsn  Brerk  told  him,  be  would  not  leave 
the  tovvn  (as  the  witness  expresses  it,  or  the 
place)  for  eight  days,  unless  some  necessaries 
he  expected  came  to  him ;  and  told  the  deno- 
nent,  unless  some  money  oame  for  him  berore 
next  morning,  he,  the  ileponent,  must  go  to 
Fort- William  with  a  letter;  that,  though  the 
deponent  refused  to  go,  Allan  Breck  looked 
about  amonir  the  trees,  and  finding  a  wood- 
pigeon's  quill,  made  a  pen  of  it,  and  having 
made  ink  of  some  powder  he  took  out  of  a 
powder-horn  that  was  in  his  pocket,  he  wrote  a 
letter,  which  he  told  the  deponent  he  must  de- 
liver to  William  Stewart,  merchant  at  Mary- 
burgh. 

**  And,  upon  the  deponent's  telling  him, 
that  be  would  by  no  means  undertake  that,  as 
be  was  informed  that  every  body  that  went  to 
Fort- William  was  searched,  Allan  Breck  said, 
it  was  an  easy  matter  to  bide  a  letter ;  the  de- 
ponent answered.  If  he  was  catcbed  upon  the 
streets  what  would  he  do  with  it  P  Allan  Breck 
told  him,  that  the  letter  must  ,not  be  found 
upon  hiia  by  any  means,  and,  if  he  was  catched 
'With  tlie  letter,  he  must  eat  it  before  it  was 
found ;  that  the  depooent  th«i  told  the 
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Allan  Breck,  that  he  did  not  know  buthewooM 
be  nbliged  to  fo  for  some  beer  next  day  to 
Port-William,  m  which  case  he  might 'posnbfy 
carry  the  letter ;  but  at  the  aame  time  laid  the* 
said  Allan  Breck,  that,  if  he  should  he  taken 
up,  he  wouM  tell  all  he  knew  about  him. 

<<  That  the  said  Allan  Breck  desired  the  de- 
ponent to  go  to  Callart,  or  Olenco's  honse,  for 
a  neck  of  meal  to  him ;  which  the  deponcst 
rerased,  and  at  parting,  the  aaid  Allaa  Breck 
told  the  depooeni,  he  would  see  him  next  day.'* 

The  bouman  further  deposes  to  tbe  dress  is 
which  he  met  Allan  Breck  at  this  time,  hsiny 
the  black  abort  coat  and  trowsers  lying  unon 
tbe  table,  and  produced  to  him,  and  proved  t» 
have  been  the  property  of  the  pannel. 

Early  upotf  Sunday  morning,  the  17th  of> 
May  last,  as  both  the  packman  and  the  bev- 
manhave  deposed,  they  met  near- to  the  boa- 
man's  house,  whereof  the  latter  at  first  denied 
to  the  packman,  that.be  had  seen  Allan  Breck  ; 
and  upon  the  other's  being  surprized  at  this,' 
and  saying,  he  was  informed  he  would  meeS 
Allan  Breck  there,  and  had  brought  aoroe  ne* 
cessaries  for  him ;  and  the  bonmaa  enquiringi 
what  he  had  brought?  the  packman  answered, 
five  guineas  and  some  clothes;  and  told,  that 
he  had  a  great  deal  of  trouble  in  getting  the 
money ;  that  he  had  been  sent  by  the  pannel 
to  William  Stewart  at  Fort  William,  Itobs 
whose  wife  he  got  three  guineas,  and  that  the 
pannel  or  his  wife  gave  him  the  other  two  guH 
neas ;  and  that  the  |ianners  wife  gave  him  the 
clothes,  and  informed  him  that  Allan  Brack 
was  to  meet  him  at  that  place ;  ■  whereupon 
the  bouman  owned  to  the  packman,  that  be 
had  seen  Breck  the  day  belRMre,  and  that  he 
expected  these  things,  and  directed  the  pack« 
man  how  be  might  find  Breck,  if  he  would 

go  to  a  hill  he  pointed  out  to  him,  near  to  tbe 
eugh  of  Corrynakeigh,  and  whistle  once  or 
twice,  be  believed  Breck  would  come  to  him: 
but  this  the  packman  declined,  telling,  that  be 
had  slept  none  for  two  nights,  and  was  very 
moch  fatigued  ;  and  upon  this  delivered  to  the 
bouman  the  five  guineas,  and  told,  he  bad  lefk 
tbe  clothes  at  some  distance,  and  would  shew 
them  to  the  bouman  when4ie  was  going'  away  ; 
and  then  went  to  sleep  in  the  bouman's  bouae. 
After  tbe  packman  bad  slept  some  hours  here, 
he  dined  with  the  boo  man  bis  landk>rd,  and 
tlod  biq),  "That  the  pannel,  and  Allan  his 
son,  were  made  prisonera  the- evening  before, 
and  sent  to  Port  William;  and,  upon  the  bou- 
man's enquiring  who  was  suspected  of  Glenore'a 
murder  P  -the  packman  answered,  that  it  was 
Allan  9reck;   and  that  it  was  likely  the  pen- 
nel,  and  Allan  his  eon,  would  stand  the  first 
trial  for  it."    And  about  noon  this  Sunday  tbe 
packman  went  awa^,  without  seeing  his  cnti^ 
sin  Breck,  after  having  pointed  out  to.the  iMm- 
man  a  fir-tiee,  at  the  root  of  which  he  had  had 
Allan  Breck 's  clothes. 

The  bouman  further  deposes,  (and  indeed 
everj'word  of  bis  testimony  merits  your  at* 
tention,  and  was  given  in  a  most  lively ,'natttMl, 
and  mdible  maaoer)   «« That,  ,«fter.be  had 
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hmi  Me  koocknmr  &^  ^^e  wiodow,  and 

toagwf  it  miglit  be  Allan  Breck,  he  got  op, 

ttd  Mt  mC  IB    hk   sbiit,  aod  raw  Alkn 

Bad  It  t  Mtile  dataiice  from  the  boose ; 

nrfipn  tbe  d«pooest'ft  ooMiiiog  op  to  bim, 

i    M  «M  bim,  If  aoy  message  had  coioe 

krim?  The  dieponeot  told  biro,  that  his 

■de^  100  bid  eome  with  fife  gdo/eM  and 

Mie  docbcs:  that  Allan  Breck  complained 

Am  ira»bat  little  money,  bat  hoped  it  woold 

*  lii  boaness:   that  the  deponent  told  the 


tM  ADm  Breek,  be  was  afraid  he  would  starve 
aiartbe  heather,  and  that  he  was  notable 
t»lidpUfa:  that  Allan  Breck  answered,  He 
hd  BO  oeeasioB  for  netoals,  but  wanted  a 
Aiak  fnr  mooh ;  opOn  whwb  the  deponent 
i«8l  M  to  his  house,  and  carried  oat  some 
aky,  or  some  milk  and  water  in  a  nogorin, 
asi  (be  fire  guineas,  and  gave. both  to  Aflan 
BiMk:  that  tte  depoaent  then  went  for  the 
cMba,  wbKb  be  also  gave  the  said  Allan 
ink,  wbieb  ooasisted  of  a  blue  long  coat, 
ni  uvKooat,  black  breeches,  a  hat,  some 
atduogs  and  shirts.  '  •  • 

**That  the  deponent  told  the  said  Allan 
Bnek,  that  the  pannel  and  his  son  Aflan  were 
iffubfoded  on  aocouut  of  Glenure's  murder : 
ftvbicb  Allan  Breck  answered,  That  that  was 
mometban  he  expected ;  but  it  woold  not 
Wfilfj  mocfa,  as  there  oonld  be  no  proof  against 
km;  bst  expressed  some  apprehension,  lest 
Ahs  Stewart,  son  to  the  pannel,  might  be  be- 
UsftA  hj  his  own  tongue. 

*•  That  the  deponent  desired  the  said  AUan, 
Mu  that  he  had  cot  all  the  necessaries  he  ex* 
peeled,  to  go  about  his  business;  and  the 
mA  Allan  Breck  promised  to  do  so,  hot  told 
lln  diMoent,  that  be  must  meet  him,  the 
aid  Alkn  Breck,  next  morning;  that  he 
WHt  delirer  the  deponent  the  clothes  he 
Ihe  Mid  Allan  Breck  hail  then  on,  to  wit,  the 
khck  short  coat  and  trowsers  shewn  to.Ute  de- 

fsat  m  the  clerk's  hands,  in  order  to  be  kept 
the  deponent,  till  he  delivered  them  to  the 
fdttri's  wife :  that  the  deponent  pronused  to 
Mtltbe  said  Allan  Breck  next  morning,  but 
<d  sot  see  bim ;  and  when  the  depopent.  went 
m  next  moraiog,  he  found  the  said  sliort 
UiA  coat,  trowsers,  and  the  noggin  in  which  he 
bid  cvried  the  drink  to  Alhia  Breck,  lying 
tipdMr  in  the  place  where  the  deponent 
paled  with  Allan  Breck  the  night  before; 
•id  ihat  he  hath  not  seen  the  eaid  Allan  Breck 
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^allonday  the  18th  of  May,  Allan  Breck 
v'riHiiR,  as  he  had  proposed,  by  a  very  nn- 
A<tfieated  road,  through  the  moors,  and  over 
^'usantsios,' to  Raaooch;  and  came  that 
■Me  dily  to  the  bouse  of  Allan  Oig. Cameron 
ia  ttmneth,  his  uncle,  with  whomne  remain- 
^'.tiH  Wednesday  following.  The  uncle  hath 
y^i**  He  pressed  him  earnestly  to  make  a 
^  brasst,  and  tell  him  all  be  knew  of 
CwK'g  murder.  To  whwh  Brack  answered 
aidb  m  eeek.  Thai  ho  had  never  seen  .Glenure, 
■Meralift;  tho  unde  hoirevcr  frsfoeBtly 


repeitod  bis  instanoes,  till  Breck  became  angry, 
and  the  nnde  desisted  further  enquiry." 
.  Four  days  after  Breck  let)  bis  nnde's  house, 
that  is,  on  the  34th  of  May,  «Mhe  uucle  hat* 
ipg  occasion  to  be  fourteen  miles  from  his  owo 
bouse,  (further  down  the  country)  and  passing 
by  the  side  of  a  wood,  he  heard  a  whistle  from 
the  wood,  and,  looking  about,  saw  Allan  Breck, 
who  then  told  bis  unde,  that  his  only  fear  waa 
to  be  apprehended,  by  the  military ,*as  he  bad 
been  a  deserter.  The  uncle  answered.  He 
was  very  sure  the  friends  of  the  deceaaed 
would  proGore him  hisdisobaigo,  if  he  could 
discover  the  murderer.  And  Breck  replied. 
That  Ibey  were  at  tliis  time  in  such  fury  and 
rage,  that  be  was  very  sure,  were  be  appro* 
bended,  he  woukl  be  banged." 

It  is  unnecessary  that  1  should  resume  mi- 
nutely what  the  other  witnesses  said,  who 
saw  Dreck  Stewart  in  Raonooh  or  Athole, 
when  he  passed  through  that  country  at  th^ 
time;  his  appearances  bespoke  the  situatioB  , 
he  was  truly  in,  that  of  a  malefactor  studying 
to  conceal  hiraseif,  and  making  his  escape. 

It  is  however  material,  that  you  should  fur* 
ther  observe,  that  after  Breck  Stewart  bad  thus 
disappeared  irom  the  eoontry  of  Appin,  whera 
this  murder  was  conllmitted,  ef  ery  body  in  that 
countr;j^,  and  in  that  of  Rannoch,  through  which 
he  retired,  and  in  both  which  he  was  well 
known,  and  had  relatkms,  imputed  to  him  tho 
actual  murder,  and  to  no  other  person.  You 
have  already  heard,  that  Donald  Stewart,  tho 
nephew  of  BallacheUsh,  charged  him  with  it 
to  hk  face  ou  the  night  of  Thursday  the  14tb« 
when  the  blood  of  the  deceased  was  hardly  yet 
cold,  as  the  bouman  did  on  the  Saturday  follow* 
ing :  and,  on  the  Monday  followiog,  Cameron 
his  uncle  ducovered  the  same  belief.  And  I  bavo 
now  to  add  upon  thk  head  of  the  voice  of  tho 
country,  or  tbe/ama  vUinds,  that  Batlacheliah 
elder,  who  had  heen  bis  landlord  the  night  be- 
fore the  murder,  says,  **  That,  the  morniog 
afier  the  murder  was  committed,  the  deponent 
really  thought,  that  Alkn  Breck  Stewart  might 
be  the  actor  in  thk  murder,  because  he  did  not 
return  to  the  deponent  again.*'  And  Macin* 
nes.  the  lerry-man  at  Ballachelish,  says,- "  That 
be  beard  no  body  suspect^  for  the  murder  of 
Glenure,  but  tlie  said  Allan  Breck.**  And 
James  Mann,  change-keeper  in  Rannoch,  says, 
<*  That,  before  Alkn  Breck  came  to  his  house 
in  May  last,  it  was  reported  in  that  country, 
that  he  was  concerned  in  Glenure's  murder ; 
and  that  be  himself  suspected' him  at  the  time, 
as  he  came  onseasonaibly,  and  was  wanting 
provisions.** 

There  are  yet  other  circomatancessubsequent 
to  the  murder,  and  to  the  pannel 's  commitment 
at  Fort  Willkm,  that  deserro  your  oonsidera* 
tioQ  with  the  rest  of  the  eiidenoe ;  one  of  these 
k  deposed  by  Hugh  Maclean,  barber  in  Mary- 
burgh,  who  says,  *«  That  one  day  being  called 
by  the  .panoel  to  shate  him,  he  thinks  upon  a 
Mturday,  the  pannel  asked  him,  what  news  he 
heard  in  the  lowii  f  The  deponent  answered, 
That  he,  the  panneli  wia  to  be  canriod  to  Edioh 
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Iwrgh  •Btbe  Monday  IbllowiBjif;  ffhkmoftm 
the  panntl  iwd,  that  was  a  OMtter  thai  gave 
litiQ  ao  ooiioani«  asd  wished  it  had  liappeaed 
Moner ;  and  was  afiraid  of  nolhiog  but  that  his 
•arvaDtfl  miglit  he  iatieed  to  take  JBoaey,  and 
%Qra  agaiaat  him ;  aod  desired  the  depenent,  as 
Iroiii  bUn,  to  tell  bis  servaots  to  say  netbiag 
httttniih,  to  keeptbetr  iiiiadaU»  tiuHnaeitea, 
tad  he  would  take  eare  ei'  them,*  aad  accerd« 
higiy  the  deponent  delivered  the  paBoera  aaee- 
aage,  ia  his  own  words,  te  two  ol'  his  esrvaata, 
who  were  then  hi  separate  eiMtoily  in  the  saane 

Srasmi ;  and  that  thoy  were  both  cf  the  name  of 
laceoy." 

Ag;ain,  gpentleneo,  vou  have  heard  read,  and, 
i  dare  say,  with  niVGn  regret,  Ihe  exaosination 
of  the  pannel's  wife  and  daoghter,  taken  before 
Ihe  sheriff  upon  oath,  wherein  th^  say, «« That 
Alien  Brock  Stewart  eaaae  te  the  pannel's 
bouse  on  Monday  the  llth,  in  his  Frsnch  dress 
(that  has  been  ofte  described),  and  that  he 
went  nway  next  morning,  after  taking  leave  of 
Ihenif  dressed  in  the  same  habi^  ;'*  aad  you 
have  heard  by  what  a  dend  of  witnesses  it  was 
proved,  that,  from  the  eveniag  of  Monday  the 
1 1th,  till  the  momkig  of  Monday  the  18th, 
AlUm  Braek  wns  ssen  in  no  other  drees,  than 
the  short  ooat  andtrowsershekmgfing  to  tbiepan* 
Bol,  now  lying  ia  court;  and,  by  the  pannel's 
•wn  servantsand  the  packman,  it  has  bc«i  prov* 
nd,  that  fifeek*s  French  dokhes  were,'bv  Mrs» 
Stewart's  order,  put  into  a  sack,  and  hid  in  the 
naoor  near  the  pannel's  bouse,  from  thence 
brought  back  by  the  same  servant  maid,  by  order 
of  Mrs.  Stewart,  and  by  her  delivered  te  the 
packman,  by  him  to  be  carried  to  Brock  at  Koi^ 
nsnaeoan ;  and  that  the  nsaid^eervant,  wl^  was 
cmptoyed  by  her  mistress  to  hide  thtee  French 
flkMhea,  and  to  fetch  them  back  again,  was,  by 
a  message  from  ber,  desired  to  oonceal  wbatsha 
knew  about  the  clothes,  in  ca^e  she  should  be 
asked  or  eimmined  about  them. 

These,  I  think,  gentleneUi  are  tbn  OMet 
material  facts  and  ciroomstaneee  that  have  been 
proved  befhre  you,  which  i  base  rmumed  in 
the  order  of  time  as  they  happened,  with  intent 
In  give  you  a  just  view  of  the  esse  of  the  pan- 
nel,  whom  you  erenow  trying;  and  I  am  per- 
nuaded,  that  the  refleeliens  which  naturally 
nrise  from  these  ftcls,  in  lespcct  of  the  ques- 
tioB  before  you,  must  have  eecurred  to  youiv 
eelves,  when  you  heard  the  evideQce  given,  and 
when  I  have  agahi  resnmed  it ;  and  therefore 
my  ofaservatiens  to  you  upon  the  whole  ehaJl  be 
nsfew  and  as  short  as  passible. 

I  have  admitted,  that  it  is  incumbent  upon 
me  in  this  trial,  as  against  James  Stewart,  the 
panBel,'to  make  out,  that  Allan  Brock  Stewart 
was  guilty  of  the  actual  murder  in  question ; 
and  rapprehend,  that  is  done  is  full  conviotion, 
upon  these  considerations. 

And,  first  of  all,  gentlemen,  here  has  been  a 
tery  ettraordinary  lud  shocking  murder,  com* 
mitled  within  the  conoty  or  dbtrist  of  Appm, 
in  the  meet  northern  pwt  of  tbia  oounty,  of  a 
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gmllsman  who  hid  an  m$tAt^  and  tdnione  m 
ftat  nsifhbenrhood ;  pmanof  afairohnmctur* 
who  wasgoiitf  abonft  Ihe  duly  uf  bia  oAce,  m 
the  king's  and  the  publin  service,  inlsndiog  n# 
injustice  laothem,  and  npprebendingnoMrfii 
to  himeelf ;  for  he  aad  nil  bia  attendsnta  werw 
unarmed;  nndyet  haisboreavedofbialilb^niit 
by  an  open  enemy,  upon  a  declared  or  a  anddon 
quarrel,  but  basely  asmsaimlsd  and  shot  hm^ 
hind  his  back,  by «  person  lying  in  wait  %mi 
lurkMg  aasong  trees  for  that  purpooe. 

This,  gentlonen,  iaa  eery  strange  andshoolH 
ing  event}  and,  aa  for  every  et ent  there  mwnl 
be  a  cauaa,  somebody  must  have  donn  it»  and 
upon  aooM  reason  or  templatien,  such  us  it  wans 
and  this  ts  hot  like  a  nuirder  committed  Quth« 
ttraet^or  on  the  highways  leadiie^  lo  n  poptfr* 
tonsd^,  but  m thecomer  of  n cennty* whsup 
the  deceased  waa  himaalf  a  gentkuma  of  noln» 
and  whom  every  body  of  any  note  is  kmiwn  t# 
eiery  bodys  the  dfloaaoed,  tbeielhre,  muaH 
have  had  one  or  mort  mvmm  fit  or  eapiybie,  ov 
likely  to  have  devbied  or  perpeliated  such  ail 
action ;  aad  who  these  aro»  yon  h«fo  bean  nnsf 
for  many  hours  enquiring. 

And,  upon  thn  msultof  that  inquiry,  what 
doubt  can  thuM  be  in  (he  first  place,  that  Srec% 
Stewaitwaetbeaotor?  Iliacbarael8r,aadh«n 
aituatien  aa  a  dtnnrter  §tom  the  hinges  asrvion^ 
and  now  actually  liainl  in  the  French  ai9vie«» 
and  in  tbia  country  only  as  a  aoioumf  r,  lor  w 
VM t  to  his  fiienda.  mndsrsd  him  die  moatlibrly 
patson  then  resident  in  thai  oountry,  Ihr  bei»ir 
guilty  of  such  a  thing;  nay^ao  much  theooljr 
pemeo  likely  that  the  panm^  bimedlf,  when  ha 
cast  about  for  some  otbv  mm  #n  whom  thw 
suspicion  ^f  tbbgnilt  might  be  thiown»  montion*- 
ed  only  one  sH^sant  Mere  Camoron,  who  ia  of 
ncharaeter  and  jituation  very  similw  to  dial  of 
Allan  Breck,  hot  with  Ibk  Ttry  material  diier<* 
once  indeed,  which  lendored  it  impossibln  for 
thataolutionof  the  question  to  pass,  ihaaev* 
jeant  More  had  not  been  seen  in  Appin  lor  sevC'-' 
ral  years  past ;  and  tursly  the  abnsnt  wanderer 
eouMnetdoit. 

Bnt,  next,  and  marecbiaslyi  the  only  kaowa 
quarrel  that  any  body  bad  with  (he  deqeased^ 
wee  that  of  tbia  paonel  Jam^  Steward  about 
his  own  removing  the  last  y«ar«  and  (be  !«;« 
moving  of  other  tenanta  of  Ardihiel  (his  y«ir  ; 
into  which  quarrel  his  fturmer  pupil  or  wwid* 
and  bia  iathnate  friend  Breck  S(ewv(i  hail 
most  vehemmntly  eiHered*  and  discovered  tbnf 
on  aeveral  occnrions;  and  (liat  becoosidemi 
it  as  a  cause  for  deadly  or  mortal  hatred,  inaor 
much  that  the  paonel  himaeif  b«th  dednrod, 
»  Tha^  if  AUiui  wni  ffuiHy  of  the  murder,  bw 
believesit  behoved  to  be  on  nctmonl  of  (he  disr 
(nrbaneo  given  tp  the  leoiAla  o^  the  eilalu  tC 
Ardshiel ;  and  knowa  no  otb«r  onnse." 

And  mom  ckisely  etillf  you  hoTO  heard  thw 
ovideilee  of  what  PUMod  imaiedialely  hofon^ 
and  after  this  murdor,  of  the  hshnviaur  and  Oin» 
iwne  of  thn  Bredi  Stewaut,  who  had  ibrwierix 
dispkynd  bia  hatrsd  to  the  dieiisadi  for  (hiu 
very  cause,  fiivohms  agd  oi|iosl  apit  wsB»  On 
ihniqihtf  Bby^nFMBMloichi  wi(hi»AMUg 
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dr  Glaiart^  hMrt,  fat  gets  mte1Hg«nce  of 
fiknBt^f  Mfons,  aH  d^gte  to  pfoceed  in 
iMwnf  Ae  tni4ote  of  Ankhiel,  whea  be 
4niM  Ntafi  nodi  Fvrt-Wittnun.    Oki  Moi^ 

SieHA  he  oodoco  to  tfae  ptfdiiel'f  hoow, 
§»kjutMe  Wt  French  dress,  tod  putt 
mntmftrf^ttm  MongiDg  to  the  peond; 
flf  6i Aeame habit  next  day.acts  out  to  Bal* 
IMUk,  tod  by  the  fenj  otwr  which  Die  do- 
4BRi«utonehim;  from  thence  hte  g|Oet  to 
M\9t  riitert  of  Hie  ponoel^  in  tbo  neifffa- 
IMKid;  he  retontt  to  BaRttiheluli  oo  Wed- 
'iBi^;  mtttnt  there  that  uSght,  and  tni 
AMioea  aextiday,  when  he  tam  a  Miing^ 
M  In  bb  bandy  a  fit  pretext  for  going  out 
dM^  nd  ibr  sti^yng  aoroe  time;  bot,  aoon 

afte  MinirYod  waa  laU  ashte,  and  he 
parmit  of  hia  t^  gsm^ ;  he  ealla  aside 
htj^mtn,  and  enqaires  if  (^nure  had  yet 
ertM  the  feity,  and  being  assured  he  was  nc^, 
fStfdb  •A',  and  wiw  netcr  again  aeeo  about 
Mftny,  ar  the  home  of  BaHaebelish ;  but  a 
it  bsara  after,  that  sauie  night,  and  when  the 
tittkt  bad  been  MimniStted,  he  fia  seen  by 
iMkriae  ttaiMmlbh,  the  tnaid  servant  of 
MfeM'tfth,  tt  the  goat^faouae  in  the  moor  of 
Mw.liiiliKb;  and  ft  Donald  Stewart  bpeaka 
tsfeplbae  die  he  saw  him,  and  ehaiwed  him 
M  the  nittrder.  Heye  was  then  the  deserter, 
■0  i  ftrngn  aoldfier^  and  one  declared  ilioiial 
aeay  af  fte  deceased,  en(|Uiring  for  the 
teaeA  a  litte  helbre  he  pasaed  the  ferry  ; 
sii,iaoa  sAer  die  merder,  Ibnad  in  the  Mil, 
iiirl»  die  apoi  where  it  happened,  and  adjoin^ 

a  la  the  haase  wheie  He  had  lodged  the  night 
is;  hrt  ta  wbfdi  he  neter  returned ;  mit, 
hMeaflef  that,  wandersln  the  fields;  beats  op 
AMskad^htti  mother  betwixt  tbi«e  and  four 
h  AeaMirtimg;  teHs  them  Glenure was  mur- 
AmI,  Sad  be  waa  going  abroad;  takes  leave  of 
teslftedobr;  reCireafrom  thence  tea  den 
is  a  deaait,  the  hengh  of  Corrynaheigh  in 
Ufaaaosan,  wliere  he  waa  ta  wait  ibr  his 
^tnasnd  his  promised  viatfcmn  ;  and  where 
■tmiit  mA  eren  ventvre  to  approach  the  bon- 
»rt  bouse,  except  te  come  to  the  door  or  the 
jMnr  ia  the  niffbt;  and  when  he  had  got 
■*  aeecsaariea  he  waited  ftr,  wiMraws,  as 
■tfispsiBd,  a-croas  the  kin|[dom,  over  a  tract 
^wssn  and  mouirtuns  amnhabited,  till  he 
^>*e  to  hia  imde'*a  house,  aari  is  by  him^  as 
M  ts  cverv  body  tUse  who  kaew  him,  re* 
iMsadbdievedtobethemiirdeter.  Aiid  I 
sttsaaiAMibt,  geodcsmaB,  hut,  after  the  proof 
*  ^  Asse  thinfs  wfaidi  yon  have  heard,  yon 
jy  be  cnthely  satisfied  that. he  was  troly 
^\  tad,  open  that  persuasion^  will  prooeei 
^««  iMun  ^oeolion  that  ia  diiectly  hCTore  yon, 

a  I  theeridcnee  of  tiie  aooeattan  of  this 
.    ta  that  mesder,  which  may  he  anmmed 
%ii«heiBrticleafti|lowmg: 

eFimaf  all,  Tbatit  was  the  quaifel  of  this 
i  igalbst  Glaraie,  that  had  been  only 
^^^aad  capansed  by  Bieck  Stewart,  for 
2^  Areeh  eonnsiRed  tfie  nrarder  itself,  as 
ywiisiiiiatL  nctar;  fheeoarrd,  as  yoo  hare 
■>">  «r  fha  cimse  ef  emce  so  highly  re- 


sstotod,  was,  that  this  pannel  wai  hittiselT  re*^ 
moved  from  his  possession  last  yearby  Gfe- 
Bore,  who  at  the  same  time  withdrew  from  the 
pannel,  or  foihore  to  employ  him  in  the  office  of 
an  assistant  or  sub*fhctor,  which  had  given 
him  interest  and  influence  with  the  tenants  of 
Ardsbi^ ;  and  that  this  year  be  was  iosisting  to 
remove  three  or  four  tenants,  whom  the  pannel 
had  lately  placed  there;  in  all  which  AIbi| 
Bredc  had  no  peivonal  interest  or  oouc^n  t 
a  strange  cause  of  offence,  I  admit,  to  b4 
so  highly  taken  up,  and  so  deeply  resented! 
but  every  provocation  wotks,  accordii^g  to 
the  temper  or  turn  of  ihind  of  the  person 
who  receivea  it ;  and  what  those  of  the  pan* 
nd  were  in  this  respect,  you  have  heard 
from  the  evidence,  and  have  seen  in  his  con* 
dttct  before  yon,  when  he  himself  objected  to 
Stewart  in  LagnahaWy'as  an  incompetent  wft* 
ness  i^nst  him;  for  that  the  witoesS 
bore  him  capital  enmity,  because  he,  the  pan* 
tiel,  had  been  instrumental  in  causin|^  the 
witness  to  be  removed  from  the  po^sessimi  at 
Aacham,  in  wliich  the  pannel  succeeded  htm  ; 
nay,  the  pannel  carries  this  madness  so  far,  ai 
to  have  threatened  Ewan  Macmtyre  and  hi* 
relations,  or  posterity  (a  poor  bm  who  had 
never  served  the  pannel  himself),  for  no  other  , 
offbnce,  than  that  lie  engaged  to  be  herd  to 
Campbell  of  BaHieveolan,  the  tenant  who  aoe^ 
ceeded  the  pannel  m  the  farm  of  Olendoror, 
from  which  lie  was  removed  last  year. 

Hre  aecond  Article  in  proaf  is,  that,  in  con* 
sequence  of  the  deep  resentment  conceived  by 
the  f  afinel  fhr  this  supposed  injiwy  of  the  re* 
movrags,  he  discovered,  npon  several  occai* 
sions  previous  to  this  murder,  an  intention  or 
desire  to  take  away  the  life  vf  Olenure :  thia 
he  expressed  to  Appiu's  bouman  in  a  most  in^ 
veterate  manner,  mat  he  wonld  he  wilthig  to 
crawl  upon  his  knees  to  a  window  to  shoot 
Glenure :  hut  thereafter  he  proceeds  farther 
than  expressions;  his  conversation  with  the 
Macoolls,  his  own  servants,  in  the  brew-house^ 
abont  Christmaa  last,  conld  be  intended  for 
nothing  hut  to  instigate  them,  either  by  them« 
selves,  or  by  ihidmg  out  proper  instrumenti 
among  the  common  people  of  Appin,  to  cut  off 
Glenure^  and,  when  toe  late  renovings  camo 
to  be  in  agitation  last  spring,  whidi  the  pannel 
set  himself  to  oppose  with  aR  his  might,  it 
appears  that  his  malice  and  furv  against  Ole* 
nure  was  increaaed ;  witness  his  conversafioit 
with  h»  two  laDdlorda  on  hia  way  to  Edin* 
botgb,  and  with  Mr.  Maobren  i^  mrling,  hia 
Idlow-tnveHer  part  of  the  way;  in  wfafeh, 
anaong  other  things,  the  pannel  told  thehi,  chat 
he  had  actnally  sent  Glenure  a  ebaltenge  to 
fight  him  with  pistols ;  and  told  Hadaren  (who 
aaya  he  fbond  die  reoooving  waa  much  at  the 
pannel*a  heart)  that,  if  he  ahoold  get  rdtef 
neither  at  Edinburgh  nor  at  the  British  parlia- 
ment, he  would  take  the  only  semedy  that  r&r  * 
roained.  Now,  to  a  man  that  laboured  mdet 
this  ilistemper  ^  mind,  it  was  natnnl  or  inci« 
dent,  that,  after  he  had  returned  fmm  Edhi^ 
borgh  in  the  end  of  Aprils  wMi  such  degree  of 
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tDceess  as  to  obtain  a  siat  on  hta  Inll  of  auapen- 
aion  ;  and  had  some  bopea  i^iven  him  at  ifdiD- 
bnrii^h,  ttiat  when  the  barona  of  Exchequer 
ahould  meet  they  woold  cottntormand  tbeae 
removinga;  when  be  had  called  the  tenanta 
together,  and  aoqaainted  them  with  these  ope- 
rationa  of  his  on  their  behalf,  and  sent  thei9 
with  a  notary  on  the  1st  of  May.  to  intimate 
thesistto  Glenure;  and  when,  ttAtr  this,  he 
learned,  on  the  11th  of  May,  that  GHennre  bad 
gone  to  Edinburgh  in  his  turn,  got  the  aist  re- 
moiced,  was  come  back  to  the  country,  and  to 

Sroceed  in  the  removings ;  that,  from  thia  fresh 
isappointment  and  affron^,  that  must  lessen 
bim  m  the  eyes  of  those  tenanta  whereof  he 
bad  aasumed  to  be  protector^  the  resentmenf 
and  hatred  which  he  formerly  bore  Glenure 
should  be  yet  higher  inflamed,  and  drive  him 
on  10  send  out  Breck,  his  emissary,  to  cut  off 
the  geoileoMin  whom  they  both  looked  on  aa 
their  enemy,  in  hopes  of  safety  to  Breck,  the 
actor,  by  his  getting  abi-oad,  where  he  was  to 
go  howerer ;  and  to  himself,  the  mandator  and 
accomplice,  by  his  remaining  -in  appearance 
quiet  at  his  own  bouse. 

Aud  the  evidence,  that  in  fact  this  was  the 
case,  consists  of  these  further  circumstailcea,  of 
which  yott  have  heard  the  proof;  that  the  ac- 
tual murderer  of  Glenure,  in  the  quarrel  of  (his 
uannel,  and  in  resentment  of  which  this  pannel 
hail  discovered  designs  or  intentions  against  his 
life,  when  the  quarrel  itself  was  wrought  up  to 
the  highest  pitch,  sets  out  from  the  pannel's 
bouse,  leaving  his  own  clothes  and  baggage 
there,  dressed  in  a  suit  of  the  pannel's  clothes 
fitter  for  the  purpose,  a^  being  less  remarkable 
or  distinguished  than  his  own ;  goes  directly 
and  puts  himself  in  the  way  of  Glenure;  paaaea 
his  time,  whilst  he  waited  for  him,  visiting  tlia 
sisters  of  this  pannel  in  that  neighbourhood  ; 
and  with  Stewart  Ballachelisb,  who  was  also  in 
the  general  interest  of  the  naonel  in  respect  of 
the  removings ;  retires,  when  the  bloody  deed 
was  done,  to  a  deep  retreat  that  was  not  Ur  off; 
where  he  remains  till  this  pannel  caused  to  be 
sent  him  his  baggasfe  and  a  viaticum  of  money, 
such  as  he  could  afford  .or  scrape  together,  to 
enable  the  assassin  to  get  off. 

And  that  this  aid  and  succour  was  sent  in 
consequence  of  a  concert  betwixt  them,  pre* 
Tjous  to  the  murder  itself,  appears  from  these 
circumstances;  that  on  tlie  morning  of  Thurs- 
day, on  the  evening  whereof  the  murder  was 
committed,  the  pannel  sent  an  express  to  WiU 
liam  Stewart  at  Marvburgh,  earnestly  pressing 
him  to  send  him  eight  pounds,  as  the  price  of 
cows  not  yet  delivered ;  and  it  hath  not  been 
explained,  and  far  teas  proved,  on  the  part  of 
the  pannel,  who  is  a  man  of  some  credit  and 
substance,  though  be  had  then  but  little  cash 
in  hand,  what  other  pressing  exigency  he  then 
liad  for  an  immediate  aupply  of  money,  when 
be  was  living  upon  his  own  farm  at  Aucharn  ; 
be  has  not  shewed  you,  that  be  had  accepted 
A  btO  payable  on  Friday  the.  15th  of  May,  or 
the  term  of  Whitsunday  this  year,  or  that  he 
waa  und«»r  distress  of  any  kiod|  that  required 
•och  immediate  aupplyr 


Again,  as  the  messenger  of  Thorsday  brought 
back  no  cash,  there  is  another  sient  on  Friday, 
being  the  packman,  the  cousin-german  of 
Bredt  Stewart  himself,  who  carried  two  com-. 
missions  from  the  pannel :  First,  That  by  all 
means  he  should  send  bim  five  gumeaa,  and 
thia,  though  William  Stewart  ahould  borrow  it 
from  twenty  purses ;  and,  Sdlv,  To  tell  Wil- 
liam Stewart  to  give  credit  in  five  pounds  ster- 
ling to  John  Maccoll,  bonman  to  Appin  at 
KcNdisnacean,  m  case  he  came  to  demand  such 
a  sum ;  the  pannel  at  the  same  time  telling«the 
packman,  when  he  gave  him  this  message, 
that  Allan  Breck  was  about  to  leave  the  conn*, 
try ;  that  he  might  be  suspected  of  Glenore's 
QMjrder ;  and  that  it  was  incumbent  upon  hiai, 
the  pannel,  to  supply  Allan  Breck  in  money. 

Now,  gentlemen,  to  this  message  from  the 
pannel  to  his  friend  William  Stewart,   by  the 
cousin  of  Breck  Stewart,  you  are  to  join  ano« 
ther  corresponding  circumstance  deposed  by 
the  bouman,  to  which  1  roust  call  for  your  par« 
tioular  attention ;    for,  in  relating  what  passed 
betwixt  him  and  Allan  Breck  on  the  afternooa 
of  Saturday  the  I6ih,  he  swears,  **  That  Allan 
Breck  then* told  him,  he  most  remain  there,  till 
aome  necessaries  he  expected  came  to  him  ; 
and  that,  unless  some  money  came  for  him  be- 
fore next  morning,  he,  the  liouman,  must  go  to 
Fort-William  with  a  letter,  which  Allan  Breck 
then  wrote  to  William  Stewart,  merchant  at 
Maryburgh."    Does  not  this  aa  plainly  speak 
out,  *  rebus  ipsis  et  factis,*  the  concert  betwixt 
the  pannel  and  Allan  Breck,  liefore  they  parted^ 
as  if  you  bad  beard  it  from  witnesses  present 
at  their  conference  ?   Breck  was  setting  out 
upon  an  exploit,  which,  if  performed,  it  would 
require  a  little  money,  of  which  he,  it  appears, 
was  then  destitute,  or  very  scarce,  to  carry  him 
off  the  country ;  the  pannel  himaalf  waa  not 
then  in  cash  ;    but  the  assurances  he  gave  to 
Breck  must  have  been,  that,  without  Toss  of 
time,  he,  the  pannel,.  would  aend  the  money 
directly  to  Breck  at  Koaliaiiacoan,  or  other- 
wise send  him  credit  upou  his,  the  pannel^s* 
friend  and  correspoudent,  William   Stewart, 
merchant  io    Naryburgh.    Their    respective 
actions  correspond  exactly  with  this  concert, 
aud    are    unaccountable    without    sup|>osioK 
it.    On  Friday  the  pannel  aends  to  vVilliam 
Stewart  for  five  guineas  in  .cash,  and  an  order 
to  give  credit  to  Appin'b  bouman  for  five  pounds 
more,  in  cane  he  should  call  for  it.    On  Satur- 
day Allan  Breck  being  with  this  bouman,  at  a 
place  distant  from  the  pannel,  tells  the  bouman, 
that  unless  money  came  for  him  before  next 
morning,  he,  the  bouman,  roust  go  to  Fort- 
William  with  a  letter,  which  Breck  then  wrot« 
to  the  said  William  Stewart,  merchant  at  Mary- 
burgli ;  and  such  a  letter,  that  Breck  tells  t&e 
bouman,  if  he  waa  catched  with  it,  he  must  eat 
it  before  it  was  found  upon  him. 

These  circumstances  are  so  pinching  a^iost 
the  pauuel,  upon  the  capital  point  now  in  issue 
that  he  has  made  an  atteoint  to  prove  an  an- 
awer  or  s<»lution  of  this  dimculty,  a^id  that  b^ 
bringing  Katharine  Macinnish,  then  servant  tc 
Baliacheiisb,  to  depose^  that  when  she  met 
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IttMUmk  9k  tke  gMl-lMHue  npoo  Tburaiifty 

■i^««  ikttid  Attao  desifcd  her  to  tell  OonaU 

fifftm'm  BalJach^JBh  to  go  to  the  ptood,  and 

4akfliiloleiMltheaid  AlUui  money;"  and 

ihn  jk  Mirercd    this  menage  to  Donald 

SImtikat  snineniffht. 

4h,  this  Iloomld  Stewart  hath  denosed, 
m  te  Kaihttrine  Maciooisb  detivereo  him 
neMi^  from  Allan,  but,  «*  That  she 
him  oat,  and  told  him  that  Allan  Brecfc 
bim,  and  was  a  little  aboTO  ibe  honte 
m  Ac  brae  or  hill,  where  the  deponent  went 
aai  SKt  Allan  Breek,  who  then  told  the  depo- 
jml,  be  was!  i^oio^  immediatdy  to  leave  the 
Asfdom,  aod  was  going  then  for  Koalisna- 
«mb;  and  desired  the  deponent  to  acquaint  the 
pmafl  ibat  be  was  gone  to  that  place,  and  do- 
med him,  if  possible,  to  send  him  money  there ; 
and  ibe  depoaent  then  promised  to  acquaint 
JasMs  Stewart  of  the  aboYo  message."    And 
this  Donald  Stewart  further  deposes,  "  That, 
after  his  coaversation  with  the  panoel  about 
0}»nt  Hore,  be  delivered  the  above  messase 
fiscB  Allan  Breck  to  the  pannet ;  and  that  the 
did  not  9:xj  whether  he  was  to  send  the 
or  not :  that  this  conversation  happened 
lea   o'clock  in  the  forenoon  of  rriday 
the  I5ib  of  Hay   last;   and  that  there  was 
Mbody  preseat." 

And,  aa  1  think  the  only  plausible  Cbtng 
proied  fiM*  defence  of  the  pannel  consists  of 
these  two  testimonies  1  have  iust  repeated,  I 
Bsst  beg"  jour  attention,  gentlemen,  to  the  re- 
narks  1  have  to  offer  upon  them,  that  von  may 
he  the  better  able  to  discern  what  aegree  of 
credit  or  effect  they  deserve,  or  whether  they 
fcsctie  any  at  all. 

Aad,  first  of  all,  this  Donald  Stewart  is 

Mfbcir  and  son-in-law  to  Ballachelisb,  and 

im  in  family  with  him ;  and  it  appeara  the 

vhale  faooily  are  in  the  general  interest  of  the 

■mael ;  for  John  Stewart  the  younger  of  Bal- 

lifbLtiih,  the  brother-in-law  of  this  Donald, 

hafh  deposed,  **  That,  in  the  timeof  the  spring- 

dscait  ia  this  place  in  May  last,  be  was  sum- 

Bsned  to  be  of  the  jury ;   but  that,  at  tbe 

esiaest  fc^osst  of  tbe  pannel,  that  he  should 

he  ptcaeot  with  a  notary  at  the  removing  of  the 

tuania  from  the  estate  of  Ardsbiel,  oe  was 

on  that  errand  to  tbe  pannel's  house,  but 

to  Appin,  upon  bearing  of  tbe  murder 

itted  that  day  ;"  and  has  further  deposed, 

■■Thai he  was  in  Edinbnrip^h  in  August  last, 

and  was  present  at  consultations  tof  the  pannel's 

lawyers   and  ap^nte  tonehing  hb  delence:" 

Tsa  are  therefore  to  weigh  the  credit  due  to  a 

tjagh-  witness  of  that  family,  swearing  to  a 

be^or  oonverMtioo  betwixt  tbe  pannel  and  him 

whca  there  was  nobody  present,  that  they  have 

iged  material  to  be  proved  for  the  pannel. 

My,  1  have  already  observed  to  yon,  in  re- 

msMBg  the  evidence  of  these  two  witnesses, 

As  soB-in-law  and  tbe  servant  maid  of  Balla- 

tbat  there  is  a  manifest  discrepancy 

them,  thoiq^  it  is  not  a  long  time 

the  Ihct  they  depose  to  happened,  and  h 

ever  aiacft  Uen  the  ttthject  of  attentiott 
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end  conversation  in  the  country'  where  they 
live ;  for  the  maid  says,  *'  Shereibeived  the  full 
message  from  Allan  Breck,  and, delivered  it  to 
Donald  Stewart ;  and  that  she  did  not  desire 
Donald  to  go  up  to  Al ten  in  the  hill,  nor  did 
Allan  Breck  desire  her  to  send  Donald  to  him 
there:*'  And  yet  Donald  swears,  <«Thattha 
■said  informed  him,  that  Allan  Brack  wanted 
him,  and  told  him  where  Breck  was ;  and  that 
Breck  himself  gave  him  the  message  to  be  de*» 
livered  to  the  pannel ;  which  he  delivered  ac- 
cordingly about  ten  o'clock  next  day  Ut  the 
pannel,  whom  he  met  alone  in  the  fields.'^  So 
that  the  whole  of  this  tale,  attempted  to  ba 
proved  by  these  two  witoesses,  appears  ex- 
tremelv  suspicious,  and  their  accounte  hang 
not  well  together. 

3dty,  Donald  Stewart's  tele,  if  it  be  true,  and 
if  it  be  also  true,  that  the  packman  was  not 
sent  away  by  the  pannel  to  Fort- William,  till 
about  twelve  o'clock  on  Friday,  might  serve  to 
account  for,  or  to  have  given  rise  to  the  pack- 
man's message  on  that  day :  but  bow  will  it 
serve  to  account  for  the  former  express  sent 
upon  tbe  rooming  of  Thursday  bv  the  panneU 
to  the  same  William  Stewart  at  rfaryburgb,  to 
send  liim  down  immediately  eight  pounds  ster« 
liogby  tbe'bearer? 

4thry,  If  it  be  true,  which  both  William 
Stewart  and  his  wife  de|)08e,  that  the  packman 
came  to  them  at  Fork- William,  upon  Friday 
betwixt  ten  and  twelve,  as  the^  husband  says,  or 
about  mid-day,  as  the  wife  says,  then  the  pack- 
man must  have  been  mistaken  in  the  hour  that 

» 

he  was  dispatehed  by  the  pannel  from  hia 
house,  when  he  says,  it  was  about  twelve 
o'clock  that  day ;  anil  if  Stewvt  and  bis  wife 
are  rather  to  be  believetl,  that  he  got  to  Fort- 
William  by  noon,  be  must  have  been  dispatehed 
by  the  pannel  long  before  ten  o'clock,  when, 
Donald  Stewart  says,  he  delivered  Brock's 
message  to  the  pannel. 

And,  lastly,  that  which  affords  a  solid  and 
satisfying  reply  to'  the  defence  founded  on 
these  two  testimonies,  of  the  sbn-in-taw  and 
servant-maid  of  Ballacheiish,  is  this  considera- 
tion, that  supposing  it  true,  for  argument's 
sake,  which  they  have  sworn  as  to  the  sub* 
stanqe,  that  Breck  sent  notice  by  Donald  to 
tbe  pannel,  that  he  was  goinpf  to  Koalisnaooan, 
and  wanted  money,  how  will  that  account  for 
what  was  observed  a  little  while  ago,  **  ef  the 
pannel'a  writing  a  letter  upon  Saturday  after- 
noon, to  be  sent  by  the  bouman  to  William 
Stewart  at  Marybnrgfa  P"  ("or  though  here  be 
a  tale,  I  am  afiaid  lately  invented  by  the  pan« 
nel,  of  a  measage  from  Breck  to  him  after  tbe 
murder,  to  tell  the  place  of  his  retreat,  and  that 
be  wanted  money,  he  hath  forgot  to  provide 
witoesses  for  proving  another  thing,  and  that 
b  a  message  in  return  from  the  oannel  to 
Breck,  to  give  Brack  notice  how  tne  money 
was  to  be  found  or  furnished,  namely,  by  tbe 
pannel's  giving  credit  to  him,  or  the  bouman, 
upon  William  Stewart  at  Mary  burgh;  for, 
without  such  notice,  bow  could  Breck,  from 
tbe  bo^m  ef  his  hengb  in  KoaUsnacoao,  as 
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exactly  co-operate  with  what  the  paiinel  was 
doin^  from  his  own  house  at  Aucham,  as  to 
wiiie  a  letter  on  Saturday  to  the  same  William 
Stewart,  merchaot  io  Marybur^h,  to  be  sent 
by  Appin*8  bouman,  to  which  William  Stewart, 
on  Friday,  the  paonel  sends  Breck's  cousin,  to 
bid  him  pfive  credit  to  Ap pin's  bouman  for  five 
pounds,  if  he  should  call  lor  it? 

This  circumstance,  therefore,  which  is  quite 
unanswered,  as  well  as  the  express  on  Thurs- 
day morning  for  money,  before  the  murder 
happened,  makes  the  evidence  before-men- 
tioned remain  in  full  force,  the  tales  of  the 
message  to  the  pannel,  mentioned  by  these  two 
witnesses,  notwithstandinj?. 

There  hath  been  hardly  any  thing  else 
proved  for  the'  pannel's  defence,  that  merits 
a  reply :  it  is  of  no  moment,  that  this  was  not 
the  iirst  time  that  Breck  Stewart  made  use  of 
the  pannePs  habit  or  clotiies  above-mentioned ; 
be  had  used  them  once  before  in  the  month  of 
April,  when  he  went  to  Rannoch,  whilst  the 

{lannel  was  at  Edinburgh  ;  but  it  was  not  the 
ess  true,  that  this  habit  was  far  more  commo- 
dious for  the  murderous  purpose  he  went  about, 
wlien  he  left  the  panncl's  house  on  Tuesday 
morning  the  12th  of  May,  than  his  own  French 
clothes  would  have  been. 

Again,  it  is  true^  that  on  the  morning  of 
Thursday,  he  writes  a  letter  for  a  notary,  to 
take  protests  against  the  removings,  at  the 
same  time  that  he  writes  for  the  8/. ;  and  his 
counsel  have  said,  that  this  was  pursuing  quite 
another  scheme :  but  this  is  by  no  means  con- 
clusive, to  prove  his  innocence ;  he  was  galled 
^and  incensed  by  these  removings,  and  his  pro- 
test by  a  notary,  afl^r  his  bill  of  suspension  waiS 
refused,  would  be  of  very  little  avail ;  and  yet 
he  writes  for  que  to  attend,  to  be  provided  for  all 
events,  as  it  was  a  possible  case,  that  the  in- 
tended murder  of  Glenurc  might  have  been 
prevented,  by  his  going  another  road  than  the 
common  one,  or  other  accidents. 

And  as  little  can  it  avail  the  pannel,  that, 
after  he  was  in  custody,  be  wrote  a  letter  to 
Mr.  Macfarlane  at  Edinburgh,  describing  Allan 
Breck,  and  expressing  a  desire  that  he  might 
be  apprehended ;  for  this  was  a  letter  shewn  to 
colonel  Crawfurd,  the  commanding  officer,  and 
now  appears  to  have  been  a  manifest  dissimu- 
lation, when,  by  the  shewing  of  the  pannePs 
own  defences,  he  sent  money  to  Allan  Breck  in 
order  to  help  him  to  escape,  oo  account,  as  he 
aays,  of  his  relatigp,  and  having  been  formerly 
his  ward  or  pupil. 

^  When,  therefore,  gentlemen,  yoa  shall  con- 
nder  aud  duly  weigh  the  whole  facts  and  cir- 
cumstances proved  oefore  vou,  and  which  I 
have  now  resui&ed ;  and  when  to  these  I  have 
last  mentioned  you  shall  add,  that,  besides  the 
clothes  and  the  money  furnished  to  Breck, 
there  is  a  strong  presumptive  evidence,  that  the 
very  lesser  or  shorter  gun  produced  before  you, 
and  proved  to  have  been  tlie  pannel'8,and  which 
is  of  the  wider  bore  of  the  two,  was  the  very 
instrumeDt  with  which  the  murder  was  com- 
luitted;  for  oone  of  the  servants  saw  it  upon 


I  Thursday  night,  when  they  hid  the  arms ;  ami 
when  they  saw  it  on  Friday  night,  when  the 
arms  were  carrtetl  up  to  the  hiil,  it  was  empty  ; 
and  captain  Chapeau  and  others  have  deposed, 
it  appeared  to  Ihem  to  have  been  lately  fired , 
when  he  found  it  on  the  9Sd  of  May. 

That  the  pannel,  on  the  first  notice  he  re* 
ceived  of  th;e  murder  being  over,  discovered  ait 
apprehension  that  he  himself  might  be  brought 
to  trouble  on  (hat  account. 

That  he  made  an  attempt,  thoagh  a  very  aa<>> 
availing  one,  to  throw  the  suspicion  ot  the 
murder  upon  Serjeant  More  Cameron,  who 
had  not  been  in  that  country  for  many  years. 

That  the  (lannel,  being  in  custody,  sent  » 
message  by  bis  barber  to  nis  servants  to  keep 
their  mindls  to  themselves,  and  he  would  take 
care  of  them. 

That  his  wife  ami  one  of  bis  children  have 
too  strongly  discovered  their  sense  of  the  im- 
portance of  the  article  of  the  clothes  furnished 
by  the  pannel  to  Breck,  by  swearing,  that  Breck 
lefl  their  house  in  his  own  French  clothes, 
tboogh  tlie  wife,  at  least,  most  certainly  knew 
the  cobtrary.* 

I  say,  gentlemen,  when  you  put  all  these 
things  together,  you  will  form  your  opinioo, 
and  pronounce  accordingly,  whether  this  pan- 
nel is,  or  is  not,  guilty  of  accession  to  this 
horrid  murder?  In  all  circumstantial  evidence, 
there  is  a  possibility  of  innocence,  even  without 
supposing  any  of  the  witnesses  perjured :  for 
example,  in  the  case  of  Stewart  Abercrombie, 
which  you  heard  mentioned  in  the  debate  on 
the  relevancy  in  this  trial ;  it  was  Urged  for  him, 
and  very  truly,  that  some  other  man  without  a 
hat,  as  well  as  he,  might  have  been  the  mur- 
derer of  the  deceased ;  for  there  was  no  witness 
who  could  swear  he  saw  him  do  it:  and  in  the 
other  case  of  Maccowan  you  heard  mentioned, 
who  was  convicted  principally  upon  a  shirt  and 
stockings  being  fouud  in  his  possession,  which 
the  poor  woman  had  carried  with  her  from 
home;  it  was  possible  that  Maccowan  might 
have  got  these  garments  immediately,  or  by 
proflfreas,  from  some  other  |)er8on  who  had 
robbed  or  murdered  the  poor  woman.  But,  ta 
both  these  cases,  the  pannels  were  convicted, 
and  suffered  accordingly. 

And,  in  the  present  case,  if,  notwithstanding 
what  you  have  heard,  you  can  believe,  that 
Allan  Breck  Stewart  committed  this  murder 
purely  of  his  own  accord,  and  without  any 
privity  or  previous  concert  with  this  pannel ; 

*  Lord  Coke,  after  reporting  the  famoof 
Case,  repeated  alter  him  by  lonl  Hale,  of  erro- 
neous conviction  upon  circumstantial  evidence, 
and  execution  of  an  uncle  for  the  inunler  of  his 
niece,  says,  **  We  have  reported  this  Case  for 
a  double  caveat,  1st,  to  judges ;  that  they  in  case 
of  life  judge  not  too  hastily  upon  presumptions : 
and  3d,  to  the  true  and  innocent  man,  that  he 
never  seek  to  excuse  himself  by  false  or  undue 
means,  lest  thereby  he,  offending  God  the  au- 
thor of  truth,  overthrow  bimseu  at  the  unda 
did." 
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mA  the  aid  fEivm  by  Ih^  paDoel  to  carry  him 
i^  vras  eat  of  mere  oompftssioo,  and  a  resola- 
lioa  fiiat  taken  afiec  the  paoDel  had  heard  of 
the  murder  itself,*  then  surely  it  will  be  yonr 
doty  to  acquit  the  pannel ;  for,  better  that  this 
■mar,  atromoos  and  scaodaloas  as  it  is,  should 
lemeiii  uiiaTeiiged  by  hnmao  jusdee^  than  that 
me  ianoeeDt  man  sfatoold  suffar. 

But,  on  the  other  hand,  if,  upon  the  whole 
eridence,  yoii  cannot  believe  the  pannel  inno- 
ems,  bot  are  oonrlnced  in  your  own  minds^ 
tiiat  he  has  been  knowingly  accessary  to  this 
■arier  ;  then,  doubtless,  your  daty  to  God 
sad  yoor  cotindy  requires  of  you  to  pronounce 
kim  s»^'^7« 

Mr.  Brown^  for  the  Pannel. 
Gentiemeo  of  the  jury ;  I  appear  for  the 
pumel  ;  and,  as  this  trial  has  alr^y  taken  up 
a  great  deal  of  time,  I  shall  not  follow  the  bo* 
BoardUe  and  learned  gentleman  on  the  other 
sde»in  some  things  which  1  conceive  to  be 
estraaeons  to  the  matter  in  issue ;  but  shall 
cadeavoor  to  sum  up  what  I  have  to  say,  iu  as  few 
words  mm  the  importance  of  the  case,  and  variety 
sf  matters  to  be  considered,  will  admit  of. 

As  1  am  at  all  times  under  no  small  degree 
of  ooDoem,  as' often  as  I  appear  in  anv  case  of 
this  natore  ;  so  I  must  acknowledge  1  am  at 
peseat  under  greater  concern  than  ever  I  was 
tt  any  former  case,  when  I  consider  the  many 
disadraatages  which  this  unfortunate  pannel 
labours  under. 

In  the  first  place,  I  am  under  the  nec^sity 
of  entering  the  lists  with  a  leaned  gentleman 
of  great  abilities,  and  of  much  more  experience 
ia  these  matters  than  I  can  pretend  to. 

But,  gentlemen,  if  I  have  undertaken  what 
I  am  not  sufficient  for,  the  fault  lies  at  the  door 
of  the  private  prosecutor,  who,  before  the  pro- 
secution was  commenced,  began  early  with 
pvc-engagiog  the  whole  counsel  at  the  bar, 
who  bad  most  earperience  in  these  matters,  not 
with  an  intention  that  they  should  assist  in 
carrying  on  the  prosecution,  (fpr^roany  of  the 
geoftemen  who  were  engaged  have  not  ap- 
peared at  the  trial)  bnt  with  an  iotention  that 
tbey  might  not  have  it  in  their  power  to  appear 
•a  the  sale  of  the  pannel. 

A  just  prosecution  sparcely  stands  in  need  of 
an  advocate  to  support  it.  What  then  shall  be 
said  of  a  prosecution,  where  the  prosecutor 
despairs  or  prevailing  otherwise  than  by  de- 
prifing  the  pannel  of  those  who  were  most  able 
Is  demid  him  ? 

For  my  own  part,  I  chose  rather  to  have  it 
Slid  of  me,  that  I  had  imprudently  undertaken 
^afaat  I  was  not  sufficient  for,  than  that  1  .bad 
-  aoeharitably  refused  to  give  any  poor  assist- 
iBce  in  my  power  to  a  gentleman,  who  ima- 
g^ioes  that  I  can  be  in  the  smallest  degree  useful 
is  hiro. 

*  See  Mr.  Burnett's  observations  as  to  this, 
in  eittp.  14,  of  his  Treatise  on  the  Criminal 
Iaw  of  Scotland,  p.  285.  As  to  art  and  part, 
fee  v<d.  iOf  p.  807,  of  thia  Collection. 


I  might  also '  take  notice  of  many  other 
hardships  which  the  pannel  has  suffered  from 
close  confinement,  during  more  than  four 
months,  contrary  to  the  great  charter  of  liberty 
in  this  partof  >he  kingdom, — from  the  unwar- 
rantable seizure  of  his  papers  without  any  legal 
authority— and  from  the  shortness  of  the  tioie 
allowed  him  for  making  bis  defence :  but  these 
things  have  been  so  fully  insisted  on  by  the 
gentlemen  who  have  spoke  on  the  same  side, 
that  it  is  Onnecessary  for  me  to  repeat  what  has 
been  already  said.  The  facts  have  not  been 
denied  by  the  prosecutor ;  and  as  every  man 
most  see,  at  first  siffht,  what  a  prodigious  loss 
it  is  to  a  pannel,  to  have  access,  for  so  long  a 
time  denied  to  every  person  who  was  capable 
of  assisting  him  in  making  bis  defence,  so  f 
must  be  forgiven  to  say>  that  if  this  trial  was 
at  all  proper  for  a  circuit-court,  (vrbich  may  be 
doubted)  it  ought  to  have  been  brought  on  in 
the  ordinary  form,  by  way  of  presentment,  and 
not  summarily  in  the  form  or  criminal  letters. 
By  the  former  method,  the  pannel  would  have 
have  had  upwards  of  three  months  to  prepare 
for  bis  defence,  instead  of  fifteen  days,  which  is 
all  the  time  the  pannel  has  had,  since  the  cri-. 
minal  letters  were  executed  against  him. 

But,  gentlemen,  there  is  yet^ another  disad- 
vantage, which  this  pannel  labours  under, 
which  gives  me  more  uneasiness  than  all  those 
I  hare  already  mentioned,  and  which,  1  must 
beg  leave  to  say,  1  dread  more  than  all  the  proof 
which  has  been  brou}(ht  against  him. 

What  I  mean  is  an  impressioo,  which  has  been 
industriously  raised,  snd  artfully  propagated, 
as  if  it  were  some- how  necensary  that  the  pan- 
nel should  be  found  guilty  ;  and  as  if  his  being 
acquitted  might  bring  a  reflection  on  this  part 
of  the  kingdom. 

Gentlemen,  I  do  not  expect,  nor  do  I  desire, 
that  you  should  return  a  verdict  contrary  to 
evidence :  but  it  is  my  duty  to  put  yon  on  your 
guard,  not  to  allow  yourselves  to  be  carried  off 
by  passion  or  prejudice :  and  though  I  have  no 
doubt  of  the  intescrity  or  honour  of  any  of  the 
gentlemen  to  whom  I  now  address  myself; 
yet,  upon  this  occasion,  it  is  my  duty  to  say, 
that  if  you  find  the  pannel  guilty,  either  with- 
out evidence,  or  upon  doubtful  evidence,  you 
will  thereby  bring  the  blood  of  an  innocent 
person  upon  your  own  heads: — I  say,  an  in- 
nocent person;  for  every  man  is  held  to  be 
innocent,  till  such  time  as  he  is  convicted, 
not  by  doubtful,  but  by  legal  and  complete 
evidence. 

And  if  the  evidence  is  insufficient,  ^vhich  I 
am  hopeful  I  shall  be  able  to  shew,  I  am  under 
no  apprehension,  that  your  acquitting  the  pan- 
nel can  ever  bring  any  reflection  either  upon 
yourselves  or  upon  yonr  country.  It  is  the 
peculiar  happiness  of  this  part  of  the  island, 
that,  in  capital  cases,  the  law  makes  it  neces- 
sary, that  the  whole  of  the  evidence  should  be 
taken  down  in  writing, ;  and  as  that  has  been 
fairly  done  iu  the  present  case,  the  authentic 
record  will  satisfy  every  reasonable  and  tliink- 
ing  person,  that  the  grounds  upon  which  you 
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have  proceeded  were  solid ;  and  if  you  ha?e  the 
approbation  of  iueh,  yoa  oaght  to  disregard 
what  others  may  say  of  you. 

Hating  said  so  moch  in  the  ^eral,  I  shall 
now  proceed  to  consider  the  crime  which  has 
heen  charged  against  the  pannel,  and  the  evi- 
dence which  has-  heen  brought  in  snpport  of 
that  charape.  'As  to  the  crime  itself,  I  readily 
agree  with  every  one  of  the  gentlemen  who 
have  spoke  before  me,  that  it  is  of  so  atrocious 
a  nature,  that  words  can  hardly  be  found 
atrong  enough  to  express,  in  proper  colours, 
its  enormity  ;  and  1  shall  also  admit,  thait  it 
is  highly  aggravated  from  the  particular  cir- 
cumstances which  have  been  very  properly 
nentiotted  by  the  honourable  gentleman  on 
the  other  nde.  But  then  the  prosecutor  would 
do  well  to  observe,  that  the  more  atrocious  the 
crime  is,  the  more  natural  it  is  to  presume,  that 
the  patenel  was  not  guilty  of  it.  And  it  is  my 
doty  to  put  you  on  your  guard,  that  a  just  in- 
dignation at  the  heioottsness  of  the  crime  may 
not  lead  von  to  condemn  witbont  proper  evi- 
dence :  ,  tor,  however  foul  the  crime  may  be, 
it  is  much  better  that  it  should  escape  unpu- 
nished, than  that  an  innocent  pen&a  should 
suffer  for  it. 

The  crime  charged  against  the  pannel  is, 
that  he  entered  into  a  conspiracy  with  Allan 
Brack  Stewart  to  murder  Colin  Campbell  of 
Glenure  by  the  hands  of  the  said  Allan,  and 
that  the  murder  was  accordingly  so  committed. 
And  therefore,  before  the  prosecutor  can  pre- 
vail, it  behoves  him  to  prove,  not  only  that  the 
murder  was  committed  by  the  hands  of  Albm 
Brack,  but  also,  that  the  pannel  and  he  were 
previously  in  a  conspiracy  to  commit  the  mur- 
der in  that  manner. 

The  prosecutor  pretends  not  to  have  brought 
,«ny  direct  evidence  of  either  of  these  facts  ; 
but  the  guilt  of  both  pannels  is  inferred  from  a 
Tariety  of  circumstances,  which  it  now  belongs 
to  us  to  consider,  so  far  as  is  necessary  for  the 
defence  of  this  pannel. 

And  here  1  shall  not  dispute  the  general 
proposition  laid  down  by  my  lord  advocate, 
*'  That  crimes  may  be  proved  by  circum- 
stances." 1  admit  that  any  crime  may  be  ao 
proved  ;  but  then  I  humbly  contend,,  that  the 
circumstances  ouffbt  to  be  soeh(  as  necessarily 
infer  the  guilt  of  the  pannel.  . 

In  order  that  this  matter  may  appear  in  its 
proper  light,  I  must  beg  leave  to  lay  down  one 
general  nile,  which  admits  of  no  exception,  and 
ought  to  be  strictly  followed  in  judgmg  of  all 
circumstantiate  evidence ;  which  is,  that  where 
any  fact  proved  against  the  pannel,  is  in  its 
own  nature  such,  that  it  will  naturally  ad- 
mit either  of  a  good  or  a  bad  construction,  that 
construction  ought  always  to  be  received  which 
is  favourable  for  the  pannel. 

This  is  founded  upon  the  first  principle  of  na* 
tural  justice,  which  directs  us,  •<  To  do  to 
others  as  we  would  have  them  to  do  to  us :" 
and  as  everv  one  of  you  would  think  yourself 
hardly  used,  if  a  bad  construction  wese  put 
upon  any  actwo  of  yooriy  which  wooU  oaUi- 


rally  bear  a  good  one,  the  pannel  asks  no  more, 
than  that  yon  should  judge  of  his  actions  by  tlie 
same  rule, 

And  here,  gentlemen,  I  do  not  mean,  that, 
in  a  circumatantiate  evidence,  it  is  neoeaaarv* 
that   every    drourostaoce    taken   separately 
ahould  be  oondoaive :  if  that  were  neeesaary, 
few  crimes  could  ever  be  proved.    But  what  I 
intend  is,  that,  in  all  crimes  whatever,  it  la  oe- 
ofssary  that  the  proof  should  be  certain  and 
conclusive ;  and  as  the  kiw  justly  rejects  all 
alignments  drawn  from  conjectures  and  forced 
conseouences,  it  is  not  sufficient  to  convict  ai 
pannel,  that  be  might  have  been  guihy  of  the 
crime  charged ;  but  the  proof  ought  to  be  suck 
as  to  leave  no  room  to  doubt  that  he  was  so  : 
and  though  it  ia  not  neoeasary,  in  a  circum- 
stantiate evidence,  that  every  circumstance,  * 
considered  apart,  should  be  conclusive ;  yet  1 
conceive  I  may  lay  it  down  as  a  certain  prinei*- 
ple,  that  where  the  whole  of  the  circumstanoea 
are  such,  that  they  might  naturally  have  hap- 
pened without  inferring  the  guilt  of  the  pannel, 
such  drcumstaoces,  however  numerous,  ought 
to  have  no  authority  against  him. 

To  apply  this  rule  to  the  present  case,  I  am 
hopeful  J  shall  be  able  to  satisfy  you,  gentle- 
men of  the  jury,  that  theftcts  cnarged  against 
the  pannel  are  either  not  proved,  or  they  are 
such,  that  all  of  them  might  have  naturally 
happened ;  and  at  the  same  time  the  pannel  he 
entirely  innocent  of  the  crime  of  which-  he  ia 
accused. 

But  before.I  proceed  to  consider  partioolarly 
the  several  articles  of  the  proof  brought  againat 
the  pannel,  it  will  be  necessary  to  put  you  ia 
mind  of  somethings  which  happened  previous 
to  the  murder,  as  these  may  tend  to  exphdn 
many  thinas  which  occur  in  the  proof,  and 
which  shaU  be  afterwards  particularly  taken 
notice  of. 

You  have  already  heardi  from  the  gentle^ 
man  who  spoke  first  on  the  same  side  wiib  me, 
that,  in  the  month  of  February  1749,  the  de» 
ceased  Colin  Campbell  of  Glenure  was  appoints 
ed  factor  by  the  barons  of  exchequer,  upon  the 
forfeited  estates  of  Lochiel,  CalUrt,  and  Ard- 
ahiel ;  and,  as  the  pannel,  who  was  then  tenant 
of  part  of  the  eatate  of  Ardshiel,  had  alwaya 
lived  in  great  firiendship  with  Glenure,  and  had 
as  fair  a  (character  as  any  gentleman  in  that 
part  of  the  country,  the  management  of  the 
whole  estate  of  Ardshiel  was  committed  to  him 
by  Glenure,  and  his  bill  was  taken  for  that 
yeariy  rent  at  which  the  estate  had  been  rated 
after  survey  by  the  barona  of  exchequer, 
leavuig  it  to  the  pannel  to  apply  the  surplus  to 
the  use  of  Ardshiel's  children.  This  is  proved 
by  several  letters  and  receipts  produced,  and  ia 

Srtieolar  from  Gleoure's  l^ter  to  the  pannel, 
ted  the  11th  December  1749,  in  which  he 
writes  as  folk>ws:  '<  This  moment  1  hadyour's 
by  your  servant,  with  SO/.  18s.  5d.  sterliog, ' 
and  the  warrant  1  formerly  gave  you.  Re- 
ceive iadooed  your  note,  xour  payments  are 
very  good,  for  which  I  am  obliifed  to  you.  I 
intend)  God  willing,  to  be  at  Edinburgh  oo,  o^ 
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m  lay  «r  imo  bofbre,  the  95th  enrrent ;  that  it, 
I  ioleBl  to  set  OQt  iVoiii  this  place  thii  day,  or 
to-vn««r  ei^t  days ;  and  will  go  by  Ulas-, 

5,  ad  BMike  no  slop  by  the  way.  Remember 
Irdshiel'n  dischsrees,  and  all  your  olher 
is^.   I  hentily  wish  yon  a  good  ioamey." 
ifooft  the  inoDth  of  April  1751,  Glenare  ap- 
jiei  to  the  pannd  to  give  op  the  farm  of  Glen- 
deisr,  which  lie  then  possessed,  to  Mr.  Camp* 
Mi  sf    Bnlliereolsa,    Glennre's    partieolsr 
Aiend,  who,  it  appears,  had  offinedTaD  addi- 
timsi  rent ;   and  though  the  pannel  had  not 
heenl^ally  warned,  and  so  ?Fas  not  obliged 
•sfcoMve  Jor  that  year,  yet  he  readily  agreed 
widi  GieBore's  proposal,  removed  from  the  pos- 
sesHon,  and  took  mm  Mr.  Campbell  of  Airds 
the  fan  ol*  Ao^am,  where  his  family  now  re- 
ades ;  hat  he  still  continued  to  uplift  the  rents 
as  IbraMrly  from  the  tenants  of  Ardshtel,  and 
'to  Dossess  a  small  farm  called  Letter- 
he  had  subset  at  about  6/.  sterling 

la  the  month  of  April  last,  Glenure  eze- 
Aed  a  warning,  and  ootained  a  decreet  of  re- 
nMwin^  against  no  less  than  fire  or  six  tenants 
sf  the  cstaSe  of  Ardshid,  and  also  against  as 
Bsany  tenaots  of  the  neighbouring  estates  of 
Lsclael  and  Callart,  deoemiog  them  to  remove 
iiun  their  respectiTe  possessions  as  at  the  term 
of  Whitsonday  last;  and,  among  the  rest,  the 
psanel'a  two  sub-tenants  in  tbe  farm  of  Lietter- 
asre  were  also  decerned  to  remove. 

This  was  complained  of  as  a  very  great 
haid^ip  in  that  part  of  the  country,  more 
especially  as  tbe  tenants  in  possession  paid 
their  renis  regnfavly,  and  were  willing  to  take 
the  oatlis  to  the  government ;  and  jAthotigh  the 
pameTs  private  uterest  in  the  matter  was  not 
great,  yet,  as  he  foresaw  that  a  procodure  so 
sefcre  might  be  attended  with  dissgreeable 
ceoseaoenees,  be  went  and  ofien  expostulated 
with  Glenure  upon  the  subject ;  but  be  having 
pttswtcd  in  his  resolution,  the  tenants  upon  all 
ilie  three  estates  transmitted  memorials  of  tbeh' 
cam  to  be  bid  befhre  tbe  barons  of  Exchequer ; 
snd,  m  the  pannel  was  then  occasionally  at 
Edinburgh,  about  some  private  affairs  of  his 
own,  he  preaented  the  memorials  to  one  of  tbe 
borens,  who  ihsapproved  grmtly  of  Glenure's 
csadoct,  but  couU  do  nothing  towards  putting 
a  slop  to  the  removinffs,  m  a  quorum  of  the 
ksrons  eoold  not  be  hdd  till  the  next  Exchequer 
term ;  though  at  the  mme  time,  be  undertook 
to  represent  the  case  to  tbe  whole  barons,  add- 
ing, that  he  made*  no  doubt  but  they  would 
giro  an  order  to  the  factor  to  continne  the  to- 
Beats  in  posmssion ;  which  in  part  apiteers 
fipsm  a  letter  wrote  by  the  pannei  to  Charles 
dlewart,  writer,  dated  S7th  April  175S,  and  re- 
ferred to  in  the  inventory  snbjomed  to  the  libel, 
is  the  following  words:  **  Yesternight  I  ar- 
rif ed  hcr^  after  a  very  troublesome  jaont ;  and 
ss  the  barons  could  not  be  got  together,  put  it 
est  sf  my  power  to  procure  an  order  for  our 
factsr ;  but  baron  Kennedy,  who  I  found  very 
Iriod,  and  seemed  to  sympathize  moch  with 
ibe  tentnis'  caae,  gave  it  as  his  private  opinion, 


that  they  should  sit  their  possessions  fbr  this 
year,  and  that  all  justice  would  be  done  them ; 
and  thought  they  should  take  a  protest  against 
the  factor's  proceeding  in  a  bodv,  I  mean  tbe 
Mamore  and  Appin  tenants.  The  same  advice 
1  had  from  all  1  advised  with,  who  were  not  a 
fbw,  and  all  were  of  the  mme  mind,  that  tbe 
tenants  bad  a  good  chance,  once  ^heir  affair 
came  before  the  barons.*' 

'Upon  this  the  pannel  advised  with  counsel, 
how  the  tenants  might  be  kept  in  possession 
till  tbe  Exchequer  term,  and  by  their  advice 
applied  to  the  court  of  session  for  a  suipeosion 
of  the  removing;  and,  a  bill  of  suspension  hav- 
ing been  accordingly  presented,  a  sist  wm  ob- 
tamed,  and  the  bill  ordained  to  be  answered; 
which  sist  wm  intimated  to  Glenure,  upon  the 

Ksnud's  return  to  tbe  country :  but,  answers 
aving  been  thereafter  made  to  tbe  bill  by 
Glenure,  who  had  gone  to  Edinburgh  for  that 
purpose,  m  the  pannel  had,  through  ignonnce 
of  the  fiirms,  carried  off  with  him  the  principal 
bill  with  the  sist  upon  it,  the  answers  were  ad- 
vised without  the  bill,  and  the  bill  refused  by 
an  interlocutor  the  5th  of  Mav  last 

Upon  Saturday  the  9th  of  May,  Glenure  re- 
turned to  his  own  boom  in  tbe  country ;  snd 
m  soon  m  it  came  to  be  publicly  known,  that 
the  bill  of  suspension  wu  refused,  and  that  upon 
Friday  the  15th  of  May,  being  the  tel-m-day, 
Glenui«  wm  to  execute  the  warrant  of  ejection 
against  the  tenants  of  Ardshid,  it  wm  imolved, 
in  consequence  of-  the  ad  rice  the  pannel  bad 
got  from  Edinburgh,  that  the  tenants  should 
take  a  protest  against  Glenure,  in  cam  be 
should  attempt  to  put  his  warrant  of  i^ectFon 
in  execution ;  and  that  they  should  continue  in 
powemion  notwithstanding  thereof,  till  such 
time  m  their  cam  should  be  fully  heard  before 
tbe  barons,  and  that  their  directions  should  be 
known. 

Accordingly,  in  prmecutton  of  this  plan, 
upon  Tuesday  the  12th  of  May,  tbe  pannel 
wrote  a  letter  to  Alexander  Stewarf,  writer  in 
CHenettte,  desiring  him  to  come  and  act  as 
notary  to  the  protest  intended  to  be  taken 
against  Glenure ;  and  at  the  same  time  he  pre- 
vailed upon  two  gentlemen  of  character  in  the 
neighbourhood,,  viz.  John  Stewart  younger  of 
Ballachelish,  and  James  Stewart  younger  of 
Fmnacloich,  to  undertake  to  attend  as  wit- 
nesses, and  assist  at  taking  the  protmt ;  but  the 
mid  Alexander  Stewart,  the  notary,  having 
happened  to  be  out  of  tbe  way,  when  the  pan- 
nel's  mrvsnt  went  to  his  house,  and  this  hav- 
ing been  notified  to  the  pannel  upon  the  morn- 
ing of  Thursday  the  14th  df  May  Imt,  (the  day 
on  which  Glenure  wm  murdered)  be  dispatched 
a  servant  of  his  own  very  mrly,  with  a  letterto  < 
Charies  Stewart,  writer  at  Auchintour,  inform- 
ing him  of  tbe  dimppointment  he  had  met  willi 
by  the  absence  of  the  notary  to  whom  he  bad 
first  wrote,  and  desiring  him  (tbe  mid  Cbarlm) 
to  come  to  bis  houm  with  all  possible  expedi- 
tion that  night,  in  order  to  act  aS  notary  to  the 
protmt  intended  to  be  taken  agamst  Gloiare 
next  day. 
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In  this  sitaattoD  matters  stood  apon  Tbnrs- 
dsjT  the  i4th  of  May  last,  being  the  day  opoo 
which  this  most  execrable  murder  was  com- 
mitted ;  and  therefore,  tbe  facts  previous  to  the 
murder  being  adinsted,  1  shall  now  proceed  to 
consider  the  evidence  which  has  been  brought 
for  proving  both  branches  of  the  libel ;  1st, 
That  the  murder  was  committed  b^  tbe  bands 
of  Allan  Breck ;  and,  2dly,  That  it  was  com- 
mitted in^oonseooence  of  a  previous  conspiracy 
hetwixt  him  and  the  pannel. 

And  here  it  is  highly  necessary  that  yon 
should  be  greatly  on  your  guard,  to  distinguish 
accurately  between  the  facts  charged  against 
the  pannel,  and  those  charged  against  Allan 
Brack;  which  is  the  more  necessary,  as  in 
the  libel  the  facts  are  so  intermixed,  that  it 
is  no  easy  matter  to  distinguish  the  one  from 
the  other.  And  though  I  must  admit,  that  the 
learned  gentleman  on  the  other  side  has  been 
very  candid  io  summing  up  the  evidence ;  yet 
I  could  have  wished  he  had  been  more  careful 
to. distinguish  the  proof,  so  far  as  it  r^Utes  to 
the  different  pannels  charged  in  the  libel. 

With  regard  to  tbe  first  question,  concerning 
the  guilt  of  Allan  Breck,  1  shall  not  take  up 
mucli  ofyoor  time;  for,  though  it  is  incum- 
beut  upon  the  prosecutor  to  prove  that  tbe 
murder  was  committed  by  the  hands  of  Allan 
Breck,  yet  it  is  not  absolutely  necessary  for 
the  pannel  to  maintain  the  innocence  of  that 
person ;  as  it  is  of  no  importance  for  the  prose- 
cutor to  prove  that  the  murder  was  committed 
by  Allan  Breck,  unless  he  shall  also  prove  that 
toe  pannel  was  accessary  to  it. 

Aud  therefore  I  shall  very  shortly  state  the 
objections  against  this  part  of  the  evidence, 
leaving  it  to  your  own  consciences  to  determine 
you,  how  far  the  evidence  brought  by  the  pro- 
■eeutor  is  sufficieut. 

And  the  first  circumiitance  charged  in  the 
libel  is,  «« That,  upon  Monday  the  llth  of 
May,  Allan  Breck  having  been  informed  that 
Gienure  had  gone  that  day  to  Lochaber,  and 
was  to  return  by  the  ferry  of  BalUcbelish  upon 
the  Thursday  after,  he  had  laid  aside  his 
French  clothes,  which  were  remarkable,-  and 
bad  disguised  himself  in  a  black  coat  and  f  row- 
sers  belongintf  to  the  pannel,  with  an  intention 
to  commit  the  murder." 

But,  in  the' first  place,  it  is  not  proved,  that, 
upon  Monday  the  llth  of  May,  Allan  Breck 
bad  b«*en .  partirulsriy  informed  of  Glenure's 
motions;  for  though  it  does  indeed  af^ear, 
from  the  depositions  of  some  of  the  witnesses 
referred  to  by  tbe  prosecutor,  that  Allan  Brerk 
had  heard  of  Glenure^s  having  set  out  that  day 
for  Loehaber,  yet  it  does  not  appear  thnt  he 
had  got  any  information  what  road  he  was  to 
take,  or  at  what  time  he  was  to  return :  none 
of  the  witnesses  have  said  so,  and,  in  cases  of 
this  nature,  no  fact  ought  to  be  presumed 
without  proper  evidence. 
^  9dly,  Though  it  is  proved  that  Allan  Breck 
did  change  his  clothes  upon  the  day  libelled, 
et  it  is  not  natural  from  thence  to  presurocy 
this  wu  done  with  an  intentioD  to  com- 


mit the  murder.  It  clearly  appears,  from 
the  depositions  of  the  witnesses  relative  to 
this  article,  **  That,  upon  fo^er  occasions; 
Allan  Breck  had  been  in  use  of  laying  asid^ 
his  French  clothes,  and  putting  on  the  dress 
of  the  country."  And,  in  particular,  it  is 
proved  by  the  depositions  of  the  three  Maccolls, 
(who  cannot  be  said  to  have  been  partial  for 
the  iiannel)  "  That  he  had  on  these  very  clothes 
behmging  to  the  pannel,  when  he  went  to  Rao* 
noch  in  tbe  month  of  April  last :"  and  there* 
fore,  as  it  was  no  new  thing,  but  a  common 
practice  of  Allan  Breck's  to  lay  aside  his  Frencb 
clothes,  and  put  on  the  dress  of  the  country,  il 
18  wrong  in  the  prosecutor  to  lay  hold  of  this 
circumstance,  which  is  in  itself  innocent,  and 
to  wrest  it  into  an  argument  against  the  pannel  ; 
specially  as  it  appears  from  the  depositions  of' 
the  same  three  witnesses,  **  That  Alton  Breck 
wrought  with  them  in  the  potatoe-field  the 
greatest  part  of  that  afternoon  upon  which  he 
came  to  tne  panners  house,''  which  was  a  very 
natural  reason  for  laying  aside  his  Frencn 
clothes,  as  not  being  proper  for  that  purpose. 

The  next  circumstance  charged  against  Allaa 
Breck  is,  '*  That,  for  ioine  days  before  tlie 
murder  happened,  he  had  hovered  near  to  the 
ferry  of  Ballachelish,  at  which  it  was  known 
Gienure  was  to  pass ;  that,  iluring  that  period, 
he  had  been  twice  at  the  house  of  Ballachelish, 
twice  at  the  house  of  Glenoo,  and  once  at  the 
house  of  Callart.'' 

But,  in  the  first  place,  it  is  not  proved,  that 
Allan  Breck  knew  that  Gienure  waa  to  pass  at 
the  ferry  at  Ballachelish ;  and  therefore  it  is 
ridiculous  to  talk  of  hovering  or  lying  in  wair, 
when  it  was  not  known  at  what  ferry  Gienure 
was  to  pass. 

3dly,  If  Allan  Breck  had  known  that  the 
defunct  was  to  pass  at  Ballachelish,  and  had 
intended  to  lie  in  wait,  he  would  have  kept 
close  at  Ballachelish,  and  would  not  have  gone 
either  to  Callart  or  Glenco,  which  are  each  of 
them  at  three  miles  distance,  the  first  on  the 
north  side,  and  the  other  on  the  south  side  of 
the  ferry.  It  is  much  'more  natural  to  pre- 
sume, that  Allan  Breck  went  to  these  places 
with  an  intention  to  visit  hb  friends  who  lived 
there  And  this  is  another  instance  where  the 
prosecutor  wrests  a  circumstance,  which  is  in 
itself  innocent,  into  sn  argument  against  th« 
paunel. 

The  tliird  and  strongest  circumstance  against 
Allan  Breck  is,  <'  That  he  absconded  that  very 
night  upon  which  the  murder  happened,  and 
left  the  country  soon  thereafter." 

But  this  circumstance  has  been  in  like  man- 
ner obviated  by  the  proof  brought  in  liehalf 
of  the  pannel.  It  is  clearly  proved,  that, 
in  the  year  1745,  Breck  was  a  soldier  in  the 
regiment  commanded  by  colonel  Lee;  that, 
immediately  after  the  battle  of  Preston,  he  de- 
serted to  the  rebels;  that  he  remained  with 
them  till  they  were  happily  defeated  at  the 
battle  of  Culloden  ;  and  that,  since  that  time, 
he  had  been  in  the  French  service :  and  there- 
fore, as  Bceck  must  have  foreseen,  that,  vpon 
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tke  mnte  of  Glenure,  a  Tery  itrict  search 

vwiUbeiaile,it  was  ?ery  natural  for  bim, 

tbottgh  iiMceot,  to  abscond   and  lea? e  the 

OdiDtrr,  ifld  iccordia^ly  it  appears  from  the 

pmC^itfaegare  this  account  of  the  aiatter 

to  cffrjr  penoB  whom  he  h^d  occasion  to  con- 

foKvith  opoD  that  subject ;  and  therefore,  as 

lliiareflaistaoee,  as  well  as  all  the  rest,  may 

■tnlfj  bear  a  construction  favourable  for  the 

pmd,  it  is  wrong  in  the  prosecutor  to  put  a 

U  eoostroctioD  upon  an  action  which  will  na- 

toiB/betragood  one. 

The  ooly  other  material  circumstance  from 

vticb  the  guilt  of  Allan  Breck  is  inferred,  is, 

tbit»  before  the  murder,  he  had,  upon  different 

Hcanoos,  ossd  threatening  or  resentful  expres- 

mi  ^UDrt  the  defunct :   but,  as  it  seemed  to 

be  adouttal  by  the  learned  gentleman  on  the 

Mberiide,  that  expressions  alone  were  not  suf- 

Icirat  to  infer  the  crime,  1  shall  have  occasion 

ttcoasider  oiore  particularly  the  efiectof  such 

txprmoK  under  the  second  branch  of  my  ar- 

ganest,  which  properly  relates  to  this  pannel. 

ifid  whatever  may  be  your  opinion  with  re- 

pti  to  Ailan  Breck,  I  must  humbly  contend, 

Ifcit  there  is  no  sort  of  evidence  that  the  pannel, 

Mvittfae  bar,  was  in  any  previous  conspiracy 

to  coouDtt  this  heinous  murder ;  and,  as  far  as 

tbe  nature  of  the  thing  could  adroit  of  it,  the 

j»ae!  has  proved   the  improbability  of  his 

iBBj  any  way  accessary  to  it. 

lathe  first  place,  the  character  of  the  pannel 
W  far  to  protect  him  from  any  suspicion  of 
tbiikiad.  Though  that  part  of  the  evidence 
*u  nst  taken  down  in  writing,  yet  he  has 
prwed  by  witnesses,  beyond  all  exception,  and 
«n  appeal  to  yonr  own  consciences  for  the 
<ndfa  of  it,  that  his  character  in  private  life  was 
MveritatDed  by  any  dishonourable  action.  Is 
UpMabiethen  to  believe,  that  one  of  such  a 
^>^r  can  at  once  plunge  himself  into  the 
««P«t  grniit,  by  committing  the  crime  of  as- 
jwftion,  which  is  of  all  others  the  most 
••ekiag  to  human  nature  ? 
^^  The  pannel's  guilt  is  still  the  more  im- 
p^bule,  as  he  could  not  possibly  propose  any 
yfilby  it  He  was  a  roan  of  too  good  un- 
g^'Pding,  not  to  see  that  Glenure's  place  as 
•ct»  would  soon  be  supplied ;  that  the  strict- 
Jl  March  would  be  made  for  the  authors  of 
■a  CBonnous  crime ;  and  that  his  family,  as 
"Wf  neariy  connected  with  the  forfeited  per- 
•Ji  would  be  first  suspected :  is  it  possible, 
■■t,  in  sQch  circumstances,  it  could  enter  into 
"*  imagination  of  the  pannel,  to  commit  a 
*■«  of  90  black  a  nature,  when  he  could  not 
•tJ^P  no  benefit  by  it,  but  when  it  behoved 
J"«"jwy  to  involve  bis  own  family  in  inevita- 

Bj,  3dly,  There  is  another  drcnmstance 
'™J  renders  it  iucredible  that  the  pannel 
••«•  have  been  in  any  previous  conspiracy  to 
2*«»t  (his  murder ;  for  it  is  clearly  proved, 
^JJ^I^that  very  time  he  was  pursuing  quite 

i2f!3 '"^^^'^ »  that  he  had  provided  him- 
J^f  ••<  was  endeavouring  to  provide  the  other 
">'>li,  in  other  possesBions ;  and  it  is  farther 
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proved,  not  ooly  by.  verbal,  bat  also  bj^  written 
evidence,  which  cannot  lie,  that  his  intention 
was  to  proceed  in  a  legal  wavy  by  taking  a 
protest  against  Gienure  upon  the  term-day,  in 
case  he  should  attempt  to  put  his  removing  in 
execution.  This  is  clearly  proved  by  the  pan- 
nePs  letter  to  Charles  t^tewart,  the  notary, 
dated  the  14th  of  May,  being  that  very  day  on 
which  Gienure  was  murdered:  which  letter 
ought  to  have  the  greater  weight,  as  it  is  not 
produced  by  the  pannel,  but  by  the  prosecutors, 
the  same  having  been  recovered  by  them  out 
of  Charles  Stewart's  hands.^ 

In  this  letter  (which  greatly  deserves  your 
attention)  the  pannel  writes  to  Charles  Stewart, 
That,  by  tbe  negligence  of  his  servant,  he  had 
been  disappoint^. of  the  notary  he  first  intend- 
ed, <*  which  he  reckons  a  very  great  misfor- 
tune." And  then  the  letter  concludes  in  these 
words:  **  The  next  best  thing  I  can  think  of 
is,  that  you  be  here  this  night,  without  (ail,  if 
you  should  hire  a  horse ;  as  every  thing  must 
go  wrong,  without  a  person  can  act,  and  that  I 
can  trust.  This  is  such  a  tie  upon  all  tht 
members  of  our  family,  that  I'll  press  you  no  . 
further,  but  do  depend  on  seeing  you  once  thia 
night.*' 

It  is  indeed  true,  that  this  letter  doea  not 
particularly  a^ention  that  the  panneKs  intention 
was  to  take  a  protest  against  Gienure ;  bot 
then,  this  is  fully  explained  by  the  depositiona 
of  the  witnesses,  particularly  by  the  oath  of 
Charles  Stiewart,  who  deposes,  <*  That  he  re- 
ceived a  second  letter  from  the  p;innel,  of  date 
the  14th  of  May,  desiring  him  to  attend  the 
next  day  at  the  ejection  ;  out  he  declined  the 
same,  oecause  he  did  not  care  to  disobfige 
Gienure." 

This  fai  further  confirnaed  by  the  oath  of 
John  Beg  Maccoll,  the  person  who  carried  the 
letter,  who  deposes,  *'  That,  upon  Thursday 
the  14th  of  May  last,  the  pannel  gave  a  letter 
to  the  deponent,  to  be  delivered  to  Charles 
Stewart,  notary  public  at  Maryburgh  ;    and 
told  the  deponent,  that  the  letter  was  to  make 
or  cause  Charles  Stewart  come  to  tbe  country 
of  Appin  to  protest  against  Gienure,  in  case 
he  had  not  a  sufficient  warrant  to  remove  the 
tenants  of  Ardshiel :   that  the  pannel  desired 
tbe  deponent  to  make  all   possible  dispatch, 
and  desire  John  Breck  Maccorobie  at  Kin- 
^lline,  and  John  More  Maccoll,  servant  to  the 
pannel,  who  was  then  at  Kintalline,  to  ferry 
the  deponent,  from  Kintalline  to  Onich,  being 
much  shorter  than  the  ferry  of  Ballacheiish  : 
that  he  sat  out  from  Aucbam  about  7  or  8 
o'clock  in  tbe  morning^,  and  made  all  the  dib- . 
patch  he  could  to  Foit  William,  where  he  ar- 
rived about  twelve  o'clock.      Dejioses,  that, 
when  he  came  to  Fort  William,  he. delivered 
the  letter  he  got  from  the  pannel  to  William 
Stewart,  merchant  in  Maryburgh,  who  told 
him  that  Charles  Stewart  tbe  notary,  was  not 
at  home,    he  having  gone  to  the    braes  of 
Lochaber  in  the  morning ;  and  told  the  depo- 
nent, that  he,  the  said  William,  had  wrote  to 
the  p^noel  in  the  morning,  and  that  there  was 


883] 


25  GEORGE  U. 


Trial  ^J*me$  SUnart, 


fS84 


'  4  notary  along  with  C}leniire«  who  would  Mrre 
the  panaol,  as  woll  as  Glonore." 

And  it  is  farther  proTod,  that  the  |iaoDel  had 
Hfooe  90  far  as  to  provide  proper  witpcsssi  to 
be  preseot  at  taking  that  protest,  as  appears 
from  the  depoutioo  of  John  Stewart  yoanmr 
of  Ballachelish,  wh<)  deposes,  **  That,  in  the 
time  of  the  spriog  circuit  in  this  place,  to 
May  last,  be  was  suminoned  to  be  of  the  iary ; 
but,  at  the  earnest  request  of  tbe  pannel,  that 
he,  the  deponent,  should  be  present  with  a  no- 
tary at  the  removing  of  the  tenants  from  the 
estate  of  Ardshiel,  he  was  going  on  that  er- 
rand, to  the  pannel's  house ;  but  returned  to 
Appio,  upon  hearing  of  themarder  of  Gleoure 
committed  that  day. 

And  this  observalion,  that  the  pannel  bad  at 
thu  time  no  thoughts  of  the  execrable  murder 
of  which  he  is  now  accused,  is  further  confirm- 
ed from  William  Stewart's  letter  to  the  pannel, 
dated  the  same  14th  of  May,  recovered  by  the 
prosecutors  from  out  of  the  pannel's  reposito- 
ries, which  concludes  in  the  following  words: 
*<  I  find  Glenure  has  a' mind  to  eject  the  te- 
nants ;  but  they  ought  to  be  deaf  to  it,  and,  at 
all  risks,  keep  possession,  ss  they  are  in  good 
hands,  as  it  must  end  in  the  exchequer;  so  that 
1  beg  they  keep  possession :  as  there  will  be 
no  troops,  they  ought  to  repel  force  by  force, 
and  take  their  hazard  of  the  consequences ;  as 
it  can  be  no  more  than  violent.profits,  which  is 
oflen  modified  in  inferior  courts,  besides  the 
.  exchequer,  who  wiH  insist  for  no  such :  their 
chief  design  beinff  to  have  a  sett  of  peaceable 
tenantry,  and  a  wdl-paid  rent :  so  that  the  peo* 
pie  ought  to  be  assured  they  will  be  supported 
as  far  as  law  will,  which,  no  doubt,  must  de- 
termine in  their  favours." 

From  the  depoaitions  of  these  witneases, 
joined  with  the  letters  which  have  been  read 
in  your  presence,  it  is  inoontestably  proved, 
that  the  plan  concerted  between  tne  pannel 
and  his  friends  went  no  further,  than  to  take  a 
protest  against  Glenure,  in  case  he  s|iouM  at- 1 
tempt  to  execute  his  warrant  of  ejection  against 
the  tenants  $  or,  at  furthest,  that  the  tenants 
should  continue  in  possession  notwithstanding 
the  warrant,  and  run  the^sk  of  violent  profits. 
And  it  is  of  great  importance  in  the  preaent 
argument,  that  these  two,  letters  are  dated  upon 
the  morning  of  that  ftry  day  on  which  the 
murder  nappened ;  a  circumstance  utterly  in- 
consistent with  the  libel,  which  has  no  other 
footing  to  stand  upon  than  this.  That  the  pan- 
nel and  Allan  Brack  had  concerted  the  murder 
previous  to  the  time  when  Allan  Brack  changed 
his  clothes,  which,  as  has  been  already  observ- 
ed, was  four  days  before  the  murder. 

Amidst  such  glaring  improbahitities,  it  would 
require  the  strongest  evidence  to  convict  the 
pannel.  And  this  leads  me  lo  consider  the 
several  facts,  according  to  the  order  in  which 
they  are  laid  in  the  indictment. 

And  the  first  thing  charged  in  the  libel  is, 
that  th^  pannel  had  conceived  an  unjiist  re- 
sentment against  the  defunct,  for  three  differ- 
ent reasomi:  lst|  Because  ht  had  accepted  the 


Actory  of  the  estote  of  Ardshiel ;  Sndly,  Be- 
cause he  had  removed  him  from  the  farm  of 
Glenduror;  ond  Sdly,  Because  that,  in  the 
month  of  April  1763,  he  had  taken  measures 
for  removing  certain  other  persons,  who  were 
tenants  and  possessors  of  that  estate. 

The  first  is  cleariy  dbproved  by  letters  and 
dischaiges  under  the  hand  of  the  deceased, 
which  have  been  read  in  yoor  presence ;  and 
from  which  it  appears,  that,  for  several  years 
afVer  the  date  of  the  fiictory,  the  deceased  and 
the  pannel  were  in  perfect  good  terms ;  and 
that  Glenure  had  such  confidence  in  the  pao* 
nel,  that  he  had  employed  him  to  uplift  tbe 
rents  fVom  the  other  tenants. 

The  second  ground  for  resentment  is  dis- 
proved by  the  oath  of  Alexander  Stewart  of  In- 
nernabyle,  who  deposes,  "  That  the  tims 
when  the  pannel  removed  from  Glenduror,  ha 
told  tbe  deponent,  that  he  had  had  a  meeting 
with  Ballieveolan,  and  that  there,  was  a  com-- 
promise  betwixt  them :  thai  he  did  not  hear  of 
any  warning,  but  that  he  removed  voluntarily." 
*  And  therefore  the  only  ground  of  resent- 
ment which  remaina,  is,  that  the  defunct  had 
taken  measures  for  removing  some  of  the  other 
UnanU  of  the  estate,  as  at  the  term  of  Whit- 
sunday last :  and  though  it  may  be  true,  that 
the  pannel  has,  upon  different  oocasioos,  com* 
phdned,  in  strong  terms,  of  the  hardshi|i  of  re* 
moving  these  tenants ;  yet  it  is  impossible  to 
believe,  that  so  trifling  a  cause  of  resentment 
could  have  so  strong  an  effect,  as  to  push  oa 
the  pannel  to  the  barbarous  murder  of  which 
he  is  now  aocosed ;  more  especially,  when  it 
is  considered,  that  he  is  noways  related  to  any 
of  theae  tenants,  and  that  none  of  them  are  so 
much  as  of  the  same  fwoie. 

The  prosecutor  has  been  pleased  to  lay  great 
stress  upon  certain  foolish  expressions  alfoged 
to  have  Men  used  by  the  paonel  upon  the  sub- 
ject of  these  removings. 

It  must  occur  to  every  man,  how  extremely 
daogeroos  a  proof  of  this  kind  is :  there  are 
very  few  witnesses  who  can  repeat  exactly  the 
particulars  of  any  conversation,  and  still  fewer 
wha can  recollect  these  particulara  at  any  dis- 
tance of  time.  In  eoch  cases,  much  may  de- 
pend upon  the  tone  of  voice,  or  geature  of  the 
perso»  who  speaks ;  and  the  variation  of  a  cir- 
cumstance may  alter  the  meaning  of  the  whole 
expraasioo. 

Bcsklefi,  there  is  an  obvioua  disadvantafa 
which  this  panhel  labours  under,  and  of  which, 
in  the  nreaent  case,  he  has  no  small  reason  to 
complain ;  which  is,  that  the  particuhur  ex- 
pressions chaiged  against  him  are  not  taken 
into  tbe  libel,  neither  are  the  dceumstances  of 
time  and  phMe  mentioned ;  by  which  the  pan- 
nel is  deprived  of  the  opportunity  he  ougtit  to 
have  had  of  bringing  a  contrary  proof.  If 
the  particobr  expressions  were  known  to  the 
proeecutor,  it  waa  hut  iust  that  they  ahonkl 
nave  been  taken  into  the  libel;  and,  on  ths 
other  hand,  if  they  were  not  known,  no  sndi 
thing  ought  to  have  been  at  all  mentioned. 
And  indued,  with  regard  to  some  of  the  ex- 
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as  ihie  expressioD  is'  oolv  deposed  to  by 
who  seems  to  have  been  aban- 


dacly  forward  in  deposing  against  the  panoel ; 

IS  it  is  yfterly  incredible,  that,  at  the  time  de- 
psnd  to  by  tws  witness,  tbepantiel  would  have 
and  this  ezpresnon ;  as  it  is  clearly  proved, 
hj  the  depositions  of  tl^  other  witnesses,  that 
lie  deceased  and  the  pannel  were  then  in  strict 
finoMlship  together;  and  that  at  that  time  the 
faffs wd  baa  such  confidence  in  the  panoel, 
that  be  was  tlien  employing  him  as  sub- factor 
apSB  this  estate. 

It  woold  be  very  tedtons*,  and  is  unneces- 
Bry,  ibr  me  to  make^  particular  obserratimis 
apoa  the  «Hlier  expressions  deposed  to  by  the 
levefal  witnesses;  at  the  same  time  it  is 
seareely  possible  for  me  to  recollect  them,  as  I ' 
had  DO  opportunity  to  know  them,  tiQ  they 
were  deposed  to  by  the  witnesses  tbemselTes. 
k  is  sofficient  for  me,  in  general,  to  observe, 

*  It  is  represented  in  the  <  Supplement,'  that 
ia  some  part  of  this  argument  (p.  260,  line  15 
«f  the  report  of  the  trial  referred  to  in  the 
*  Sopplement)'  Mr.  Brown  was  interrupted  by 
Doaean  Campbell  of  Sooth -Hal  I,  ooe  of  the 
jsry,  who  said  aloud  to  him,  *'  Pray  Sir,  cut 
ibMt;  we  hare  enough  of  it,  and  are  quite 
tired;  the  trial  having  lasted  long:*'  upon 
which  the  author  of  the  Supplement  remarks : 
**  This  onpreoedented  exclamatory  interruption 
fiseoDcerted  Mr.  Brown,  shocked  tiie  au- 
fieace,  and  showed  plainly  the  settle<l  minds 
of  some  folks.  It  is  very  true,  that  the  trial 
bad  lasted  long.  But  who  were^they  that 
kagtbeoed  it  so  much  ?  Surely  not  the  pan- 
seTs  lawvers  and  witnesses:  for  the  deposi- 
tioos  of  the  witnesses  for  the  prosecutors  take 
sp  lOS  pages,  whereas  those  for  the  pannel 
saly  8  pages ;  and  the  Lord  Advocate's  speech 
Is  the  jury  against  the  pannel,  fills  up  78 
pages  ;  bnt  that  of  Nr.  Brown  for  him,  only 
51 :  so  that  in  this  long  diet  of  the  court,  nine 
boors  at  least  of  the  time  spent  was  employed 

Sfhe  prosecutors  for  one  sour  by  the  pamiel. 
nr  little  reason  then  had  Sonth-ball  to  be- 
bave  so  inhomanely,  and  do  a  thing,  that,  I 
asi  told,  never  happened  before  in  a  court  of 
jartiee !  One  or  two  more  of  the  jury  spoke  on 
this  extraordinary  occasion :  but  whether  se« 
csndiog  or  opposbff  South-hairs  motion,  was 
BotthCT  distinctly  beard  by  many.  It  seems 
is  be  agreed  upon  now,  that  it  was  to  desire 
Mr.  Brown  to  proceed ;  which  he  did,  after 
expmnng  his  concern  for  having  been  thus 
istemipted ;  it  being  a  check  that  behoved  to 
aftct  his  after- pleading,  and  make  him  forget 
tstske  notice  of  some  things  tbat  be  would 
odkerwise  have  done.'* 
VOL.  XIX. 


that  some  of  them  may  bear  an  innocent  mean- 
ing; that  others  of  them  appear  to  have  been 
utteretl  trhen  the  panuei  wixs  in  drink  ;  and 
that  none  of  them  are  so  strong,  as  tbat  de- 
posed to  by  the  bouroan,  which  has  been  al- 
ready answered. 

And  though  it  ahould  be  admitted,  tbat  the 
pannel  had,  upon  different  occasions,  expressed 
himself  foolishly  in  terms  which  implied  re- 
sentment against  the  defunct ;  yet  this,  by  it- 
self, is  by  no  means  sufficient  to  prove,  that  the 
pannel  was  accessary  to  the  murder  which  af- 
terwards happened. 

And  here  i  have  only  to  appeal  to  your  Own 
hearts,  and  ask,  how  often  you  have  beard  re% 
sentful  expressions  thrown  out  in  conversation, 
where  you  were  yourselves  conscious,  that  no- 
thing was  seriously  intended :  and  though  it 
may  be  true,  that  such  expressions  may  serve 
as  a  weight  in  the  scale,  with  other  circum- 
stances, to  convict  the  paanel ;  yet  this  holds 
only  ivhsre  these  other  circumstances  cannot 
naturally  admit  of  an  innocent  construction, 
but  can  never  apply  to  the  present  case,  where, 
I  am  hopeful,  1  shall  be  able  to  shew,  tl^at  the 
other  circumstances  proved  against  the  pannel 
have  no  shadow  of  relevancy  in  them. 

At  the  same  time,  it  is  a  circumstance  of 
some  weight  in  the  present  case,  to  take  oflTtbe 
efiect  of  these  expressions,  that  it  is  not  pre- 
tended, that  the  murder  was  committed  by  the 
pannel ;  on  the  contrary,  the  libel  sets  lorth^ 
that  the  raufder  was  comroilted  by  the  hands 
of  Allan  Breck :  and  however  it  may  be  true, 
that  expressions  importing  resentment,  proved 
against  the  pannel,  may  go  far  to  presume 
guilt,  where  none  other  is  condescended  on  as 
the  actor  and  perpetrator  of  the  murder ;  yet 
that  will  noways  apply  to  the  present  case, 
where  the  very  libel,  upon  which  the  pannel  is 
acbused,  sets  forth,  tba^the  murder  was  not 
committed  by  the  pannel,  bat  by  another. 

The  second  fact  charged  in  the  libel,  is 
founded  on  a  concert  supposed  to  have  been 
entered  into  betwixt  the  pannel  and  Allan 
Breck,  upon  Monday,  the  11th  of  Mfay;  in 
consequence  of  which  concert,  it  is  alleged,  the 
murder  happened.  But  as  the  prosecutor  has 
brought  no  evidence  of  any  such  concert,  or 
that  Allan  Breck  and  the  pannel  had  any  con- 
ference whatever  upon  the  subject  that  day  ; 
so  it  is  proved,  as  strongly  as  the  nature  of  tne 
thing  can  admit  Of,  by  the  prosecutors  own 
witnesses,  that  no  such  thing  could  possibly 
have  been  concerted  that  day.  The  sum  of 
the  evidence  relative  to  this  matter,  is,  that 
Allan  Breck  came  to  the  pannel  upon  Monday 
the  1 1th  about  mid-day,  ttie  pannel  being  then 
sitting  in  a  field  of  potatoes,  in  company  with 
three  of  his  servants  :  that,  af\er  they  had  sit 
for  a  quarter  of  an  boor  together,  a  message 
came  from  Mr.  Campbell  of  Airds,  desiring 
the  pannel  to  come  to  him  at  Keil,  which  is 
about  two  miles  distant  from  the  paonells 
house :  that,  in  consequence  of  this  message, 
he  immediately  went  to  Keil,  leaving  Alhn 
Breck  with  his  servants :  tbat  he  remaintd 
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with  Airds  all  that  afterDooo,  and  did  not  re- 
turn to  bis  own  houfse  till  late  at  ni^t,  the  fk- 
mily  beings  then  at  supper,  and  several  strangers 
along  with  them :  that  the  pannel  and  Alliui 
Breck  had  no  conversation  together  in  private 
that  night :  that  they  slept  in  separate  places, 
and  that  the  pan  net  hacl  left  his  house  next 
morning^  before  Allan  Breck  got  out  of  bed. 

As  this  is  a  very  materiaTcircnnistancey  in 
respect  it  is  admitted  npon  all  hands,  that  this 
was  the  only  occasion  the  pannel  and  Allan 
Breck  had  of  conversinj^  together,  between 
Glennre's  return  from  Edinburgh^  npon  Satur- 
day the  9lh,  and  the  murder,  which  happened 
upon  the  Thursday  thereafter,  I  must  beg 
leave  to  resume,  particularly,  the  evidence  on 
this  head. 

John  More  Maccoll  deposes,  '*  That*  upon 
Monday  the  l]th  of  May  last,  he  saw  Allan 
Breck  come  to  Aucharn,  dressed  in  bis  long 
clothes,  and  came  directly  where  the  pannel, 
Allan  his  sou,  John  Beg  Maccoll,  and  the  de- 
ponent were  covering  potatoes:  that,  when 
Allan  came  up,  they  were  resting  themselves, 
and  sitting  by  one  another :  that  Allan  Breck 
sat  with  them ;  and  all  the  conversation  the 
deponent  observed,  consisted  in  some  questions 
about  the  welfare  of  the  people  of  Glencrearan ; 
and  that  he  did  not  observe  the  pannel  have  any 
private  conversation  with  the  said  Allan  Breck ; 
lor  that,  a  very  little  time  after  Allan  Breck's 
arrival,  the  pannel  bad  a  message  ^  meet  Mr. 
Campbell  of  Airds  at  Keil ;  and  that  this  hap- 

Sened  after  mid-day :  that  the  pannel  imme- 
iately,  upon  receiving  the  above  message, 
went  away,  in  order  to  meet  Airds ;  aod  that 
nobody  went  along  with  the  panneli  Alhm 
Breck  having  stayed  with  them." 

John  Beg  Maccoll  deposes,  ''That  when 
Allan  Breck  came,  upjn  the  11th  of  May  last, 
to  Aucharn,  the  pannel  was  seeing  the  depo- 
nent, John  More  Maccoll,  and  C^ugal  Mac* 
coll,  working  at  potatoes;  and  that  Allan 
Stewart,  the  pannel  s  son,  was  likewise  there : 
that,  when  Allan  Breck  came,  they  were  all 
sitting  together ;  and  that  he  seated  himsdf  by 
the  pannel,  and  had  some  convenation  in  Eng- 
lish, which  the  deponent  does  not  understand. 
Deposes,  that  Charles  Stewart,  son  to  the 
pannel,  and  —  Stewart,  daughter  to  Fasna- 
cloicb,  came  to  Aucharn  from  Fasnadoioh  a 
little  after  the  said  Allan  Brack.'*  And  further 
deposes,  <<  That  when  Allan  Breck  came  back, 
upon  Monday  the  ll|h  of  May  last,  to  the 
place  where  the  pannel,  deponent,  and  others, 
were  covering  potatoes,  as  above,  they  had  sit 
together  but  for  about  a  quarter  of  an  hour, 
.  when  the  deponent  went  to  work  at  potatoes  at 
a  greater  distance;  and  before  he  went  away, 
beard  41  message  had  come  for  h»  master  to 
meet  Airds  at  Reil,  and  heard  his  master 
speak  of  going  thera ;  but  when  he  went,  or 
who  went  along  with  him,  tbe  deponent  does 
not  know :  that  the  deponent  continued  work- 
ing at  tbe  potatoes  till  the  evening,  and  the 
Cannel  was  not  come  home  when  he  came  ftom 
is  work :  that  the  pannel  came  home  at  bed- 
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time,  accomp^led  with  John  More  Macili- 
chattan,  who  lay  with  the  deponent  that 
night.'* 

Dougal  Maccoll  depones,  '*  That  when  the 
deponent  came  home  from  the  wood,  upon 
Monday  the  11th  of  May  last,  the  pannel  was 
not  at  home,  and  the  deponent  was  told,  he  was 
gone  to  Keil,  to  meet  the  laird  of  Airdi ;  and 
that  the  deponent'  had  gone  to  bed  before  the 
pannel  came  home  that  night;  and  that  early 
upon  Tuesday  morning,  when  the  deponent 
got  up,  he  saw  the  pannel  without,  who.  told 
him,  that  he  was  goinff  to  Appin's  house;  and 
that,  to  the  deponent*slcnowledfire,  Allan  Breck» 
Or  the  paoners  sons,  were  net  tlien  up :  that  be 
saw  the  pannel  go  towards  Lettershona,  where 
Appin  lives.  Deposes,  that  Allan  Breck  left 
Aucharn  before  the  pannel  returned  from  Let* 
tershuna." 

Katharine  Maccoll  deposes,  **  That  tbe  pan* 
nel  went  in  the  afternoon  of  the  day  (viz.  llth 
May)  to  Keils,  to  meet  Mr.  Campbell  of  Ahrds  ; 
and  that  it  was  late  at  night  before  he  came 
Jiome;  but  that  the  family  had  not  supped 
when  the  pannel  came  home;  and  that  tbe 
paniiel  supped  in  company  with  Allan  Breck 
Stewart,  rasnacloich*8  daughter,  and  Archi- 
bald Cameron,  nephew  to  Fasnach>ich,  ud  the 
pannel*s  family." 

Archibald  Cameron  deposes,  **  That,  upon 
Monday  the  iJtbof  May  last,  the  deponent 
came  from  Fasnacloich's  house  to  the  paonel's 
house,  after  mid-day:  that,  some  little  time 
sfter  he  came  there,  he  saw  Allan  Breck 
Stewart:  that  the  pannel  was  not  at  home 
when  the  deponent  came  first  thera,  but  came 
home  before  night-fall:  that  the  deponent^ 
pannel,  Allan  Brack,  and  the  &mily,  sat  in  one 
room,  and  sopped  together:  that  he  did  not  ob- 
serve Allan  Breck  and  the  pannel  speak  in 
private  that  night :  that  fte  deponent  and 
Allan  Stewart,  the  pannel*s  son,  lay  in  one  bed, 
and  Allan  Brack  and  Charles  Stewart,  son  to  the 
pannel,  in  another  bed  in  the  same  bam :  that, 
to  the  best  of  his  ramembrance,  they  all  went 
to  bed  much  about  one  time,  and  got  up  toge- 
ther next  morning :  that  the  deponent  did  not 
observe  tbe  pannel  about  the  house  next  morn- 
ing when  be  got  up." 

And  tbe  depositions  of  these  witnesses  are 
corroborated  by  Donald  Campbell  of  Airds;, 
who  deposes,  **  That,  upon  Monday  the  llth 
'  of  May  last,  the  deponent  sent  to  the  pannel, 
desiring  him  to  co^e  to  him  at  Keils,  a  hrm- 
belonging  to  the  deponent,  at  about  a  mile^s 
distance  from  the  pannel's  hoase:  that  (he 
pannel  accordingly  came  thera  to  him  that 
aflerooon,  as  soon  as  he  expected  him:  that 
the  deponent's  business  with  him  was  for  his 
assistance  in  setting  that  farm:  that  tbe  farm 
was  accordingly  set,  and  tlie  pannel  himself 
took  part  of  it,  and  conducted  the  deponent  a 
part  of  his  way  home,  and  then  they  parted  : 
thattbefora  parting,  he  desired  the  pannel  to  go 
next  morning  to  Appin's  bouse :  that  tbe  pao- 
nel  accordingly  did  so,  and  the  deponent  bad  a 
letter  from  him  from  that  place." 
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VmbvIiI  hM  been  nid,  tbcreibre,  it  ap- 
f«n,  ikt  the  proaecator  has  uot  only  not 
pvfel,  itat  opon  the  11th  of  May  there  was 
«Biy  ih^f  concerted  with  regard  to  the  murder 
Wtairt^e  pannel  and  Alhui  Breck,  but,  oo 
AecnCiaiff,  it  is  proTod,  ai  gtrongly  as  the 
wmmof  the  tbtoflr  can  admit  of,  that  do  such 
^iafwwB  or  eoola  be  coucerted  betwixt  them 
H  te  lime ;  and  if  this  is  ouce  established,  it 
the  Ibandation  upon  which  the   whole 
ndi ;  as  it  is  not  pretended,  that  the  pan- 
Allan  Breck  had  erer  any  other  oppor- 
anihr  of  oonveraing  together,  betwixt  Gle- 
wmA  return  from  Edinbui^h  and  the  time  of 
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Thetlurd  article  charged  in  the  indictment 
kf  That,  in  paratianee  of  the  concert  entered 
opon  the  11th  of  May,  the  pannel  had  fur- 
Allan  Breck  with  a  suit  of  his  own 
in  order  lo  serre  as  a  disguise,  that  he 
■igfat  be  enabled  to  commit  the  crime  with  the 
fSBiler  safet J. 

Bat  in  the  first  place,  it  must  occur  to  every 
■sn  who  hears  me,  that  this  is  a  most  iroproba- 
Uetale  ;  for  if  it  bad  been  intended  that  Allan 
Bcecfc  should  be  dii)|iiised  at  the  time  of  com* 
■ittiw  the  criaie,  it  is  impossible  it  could  be 
■eriaaiy  intended,  that  be  should  be  disguised 
JB  a  coat  beloBgIng  to  the  pannel ;  .for,  how* 
sftr  this  nig^t  bare  senred  for  a  disguise  to 
Aiha  Breck,  it  might  serf  e  eonally  for  a  point 
if  evidence  against  the  pannel :  and  therefore 
tUs  improbable  position  can  gain  credit  with 
■a  martal,  iu»leas  it  shall  first  be  supposed,  that 
te  pannel  is  not  only  the  most  wicked,  but  also 
ibe  most  foolish  among  men ;  which  will  not 
bs  easily  credited  by  yon,  who  hare  been  wit- 
Bsssea  to  the  decent  appearance  he  has  made  at 
Ibn  trial. 

tdjy.  As  the  story  is  improbable,  so  it  is 
ciially  destitate  of  all  foundation  in  truth ;  for 
bisnst  proved  by  any  of  the  witnesses,  that 
tbe  pannd  Ibmished  or  ^ave  the  clothes  to 
AAw  Brack  :  and  though  it  is  proved,  that  he 
hid  aside  his  French  dothes,  and  put  on  a  suit 
sf  dotbes  beloqgiag  to  the  pannel,  or  his 
ssn,  unan  tbe  Monday  before  the  murder  ;  yet 
it  woold  he  ridisulous  to  say,  that  a  party  could 
bs  convicted  as  accessary  to  a  murder,  because 
thii  the  aittrderer  had  on  his  clothes  at  the 
ime  wbsn  the  crime  was  committed. 

And,  lastly,  upon  this  head,  the  circumstance 
iCebaiigiog  the  dothes  has  been  fully  account- 
id  for  in  the  former  part  of  the  argument ;  and 
»  it    has  been   clearly   proved,  that  Allan 
Bieck  bad  been  formerly  in  use  of  wearing 
these  very  dothes,  the  aoddent  of  his  having 
foca  OB  at  tbe  time  when  the  murder  was  com- 
■hted,  can  have  no  weight  against  tbe  pannd. 
Tbe  foorth  artide  cbargM  in  the  libel  is, 
ThUyBpoo  the  morning  of  that  dav  upon  which 
the  nmnler  hagpened,  the  pannel  had  sent  Johp 
Ber  tfaoeollt  a  servant  of  his  own,  to  Fort- 
WSisia,  in  order  to  watch,  and  give  intelli- 
psoe  ooneemiog  the  motions  of  the  deceased ; 
Mdgraslftinp  wave  hwa  taken  to  prove  this 
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But,  sniuckily  for  the  prosecutor,  this  fact 
happens  to  be  contradicted  by  every  part  of  the 
evioence. 

Id  the  first  place,  it  appears,  from  the  oath  of 
John  Beg  Maccombich,  "  That  it  was  known 
over  the  whole  country,  that  Olenure  was  to 
have  been  that  evening  at  Kintallide,  which 
lies  on  this  side  the  ferry  of  Bdlacbelish  :'* 
and  therefore,  if  the  pannel's  intention  had 
been  to  watch  Glenortf  s  motions,  it  is  natural 
to  ask,  what  good  reason  there  could  be  to 
order  his  servant  to  cross  the  forry,  and  go  on 
to  Fort- William,  when,  by  waiting  at  the  ferry, 
he  was  sure  to  get  idtelligence^of  Glennre'i 
motions  P 

^  Sdly,  The  fact  is  contradicted  by  the  deposi- 
tions of  Fergus  Kennedy  and  John  Mackenzici 
two  witnesses  also  adduced  for  the  prosecutor, 
who  concur  in  deposing,  '*  That  John  M accoll 
met  Glenure  and  his  company  in  their  way 
southward,  about  three  miles  from  Fprt-Wil- 
liam.*' — If  his  errand  had  been  to  wa^h  and 

five  intelligence  concerning  Glenare^s  pactions, 
e  would  have  certainly  returned  immediately, 
and  have  given  intelligence  accordingly .  But, 
instead  oi  this,  it  appears,  from  the  depositions 
of  these  witnesses,  compared  with  the  oaths  of 
William  Stewart  and  his  wife,  that  John  Mac- 
coll  did  not  return,  but  went  on  to  Fort- William  ; 
which  is  utterly  inconsistent  with  what  the 
prosecutor  supposes. 

And  lastly,  this  drcomstanoe  b  flatly  con- 
tradicted by  the  oath  of  John  9eg  Maccoll  him- 
self, who  expressly  deposes,  "  That,  when  he 
went  to  Fort-William  with  tbe  above  letter  to 
Charles  Stewart,  the  notary*  he  had  no  orders 
from  his  master  to  enquire  after  the  motions  of 
Glenure,  or  to  acquaint  any  body  thereof ;  but 
had  been  sent  to  Fort-William,  in  order  to  bring 
a  notary  from  thence,  to  take  a  'protest  against 
Glenure  upon  the  day  following :"  and  as  that 
part  of  bis  evidence  is  confirmed  by  the  pan- 
nel's letter  to  Charles  Stewart,  produceu  by 
the  prosecutor ;  so  the  remarkable  haste  witn 
which  John  B^  Mscooll  went  to  and  returned 
from  Fort- William,  dearly  shews,  that  it  wis 
no  sham  errand,  but  that  the  pannel's  real  in- 
tention was  to  proceed  in  a  1^1  way,  by 
taking  a  protest  against  Glenure,  in  case  ne 
should  attempt  to  execute  the  ejection. 

The  next  drcumstance  chained  in  the  libel 
b.  That  wheA  John  Mackensie  informed  tbe 
pannel  of  the  murder,  he  appeared  no  ways 
concerned  nor  surprized ;  and  that  ndther  ml 
nor  his  family,  went  to  look  after  tbe  dead 
body. 

But  as  this  clrcamstanee  is  extremely  trifling, 
so  the  first  part  of  it  is  clearly  disproved  by 
the  oath  of  John  fif  ackenaie,  Glenure's  servant, 
who  deposes,  <<  That  immediately  after  the 
murder,  he  went  to  James  Stewart's  Jioose  iu 
Duror ;  and  James  seeing  him  weeping,  asked 
what  the  matter  was  ?  and  the  deponent  told 
him,  his  master  was  killed  :  whereupon  James 
Stewart  asked  him,  by  whom,  and  bow  it  was 
doner  To  which  he,  the  deponent  answered, 
that  he  dkl  not  know  by  whom ;  and  jbd&eved 
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it  to  be  a  shot  from  a  gan  or  piitol.**  And 
further  ileposes,  '*  That  wbeo  he  saw  the  pan- 
net  at  his  house  in  Aucharn,  as  ,afoFe8aid,  the 
pannel  wrun^  his  hands,  expressed  great  con* 
cern  at  what  had  happened,  as  what  might 
bring  innocent  people  to  trouble,  and  prayed 
thai  innocent  people  might  not  be  brought  to 
t/'ouble.''  And,  to  the  same  purpose,  the  said 
John  Be^  Maccoll  deposes,  **  That,  when  John 
Mackenzie  informed  the  pannel  of  the  murder, 
lie  said.  It  was  a  dreadful  accident,  and  he 
was  afraid  it  might  bring  trouble  on  the 
country  ;  and  appeared  sorry  for  what  bad 
happened." 

It  {^indeed  true,  that  the  same  witness 
has  deposed,  **  That  neither  the  pannel,  Dor  any 
of  his  family,  went  near  the  dead  body  ;*^  but 
as  this  IS  a  circumstance  of  no  manner  of 
weight ;  so  the  witness  has  accounted  for  it  in 
a  Tery  natural  way,  viz.  That  as  the  deceased 
and  the  pannel  had  not  been  in  good  terms 
together,  the  pannel  did  not  chose  to  go  to  the 
place  where  the  hotly  lay ;  and  more  espe- 
cially as  he  knew  that  some  of  those  who  were 
to  meet  Glenure  had  arms,  audit  was  impossible 
to  know.|what  unreasonable  lengths  their  re- 
sentment might  carry  them :  at  any  rate,  it 
shews  how  much  the  prosecntors  are  pinched 
in  point  of  argument,  when  they  are  obliged  to 
found  upon  it,  as  a  circumstance  against  the 
pannel,  that  he  did  not  go  from  his  own  house, 
which  is  about  two  miles  distant  from  the  place 
irhere  the  murder  was  committed,  merely  to 
assist  at  the  funeral  of  a  person  to  whom  be  was 
uo-way  related. 

The  ftfth  article  charged  in  the  libel  is.  That, 
upon  the  second  day  afUr  the  murder,  the 
pannel  had  sen tfi?e  guineas  by  the  packman  to 
Allan  Breck,  in  order  to  enable  him  to  make 
his  escape.  As  to  which,  gentlemen,  I  do  ad- 
mit, that,  if  at  this  time  the  pannel  had  been  in 
the  knowledge  that  Allan  Breck  was  the  mur- 
derer of  Glenure,  his  furnishing  him  with  mo- 
ney in  order  to  enable  him  lo  make  his  escape, 
migbt  have  been  considered  as  an  offence  de- 
aerring  punishment.  At  tiia  same  time,  how- 
ever wrong  this  would  haTe  been,  it  might  have 
admitted  of  an  excuse,  from  the  connexiou  and 
relation  which  the  pannel  had  to  Allan  Breck. 
And  it  is  now  proved,  by  the  eoncurpng  testimo- 
nies of  two  wimesses,  that  the  pannel  had  been 
left  bis  tutor ;  and  therefore  it  is  much  doubt- 
ed, how  far  the  pannePs  sending  money  to  Al- 
lan Breck,  tboue  h  he  bad  kQOwn  him  to  be  the 
murderer,  would  hare  been  punishable. 

But  however  the  law  might  have  stood  upon 
that  supposition,  it  wiO  not  apply  to  the  presept 
case.  The  pannel  denies  he  (new  any  thing 
of  Breck's  being  the  mnrderer;  and  as  he  was 
well  acquainted  with  his  particular  ciccum- 
stances,  of  which  he  has  now  brought  full  evi^ 
deuce,  by  the  concurring  testimonies  of  many 
witnewes,  that  he  had  been  first  a  deserter,  next 
a  rebel,  and  was  then  in  the  French  service ;  1 
conceive  it  was  noways  criminal  in  the  pannel 
to  advance  this  trifling  sum,  in  order  to  ena- 
jtils  him  ]to  wake  bis  escape ;    It  was  doing  no 
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more  than  what  any  good-natured  man  would 
have  done  to  his  friend  in  the  like  circum- 
stances :  and  hard  will  be  the  case  of  the  pan- 
nel, if  he  should  be  condemned  merely  fordoing 
a  good-natured  deed,  which  had  nothing  crioiU 
nal  in  it ;  more  especially  as  he  had  reason  to 
believe  the  message  whicn  was  sent  him  from 
Allan  Breck,  importing,  that  he  had  no  aeces* 
sion  to  the  murder,  but  judged  it  prudent  for 
him  to  leave  the  country,  in  respect  of  his  par- 
ticular circumstances,  explained  as  above. 

And  indeed  his  migesty's  advocate  does  not 
seem  to  lay  much  stress  upon  this  circumstance 
by  itself:  but  then  he  hss  attempted  to  rear  up 
certain  arguments,  tending  to  shew  that  the 
sending  of  this  money  must  have  been  in  con- 
sequence of  a  previous  concert  with  Breck. 
And,  in  the  first  place,  it  has  been  said,  that  the 
pannel  could  not  have  known  to  have  sent  the 
money  to  KoalLsnacoan,  if  it  had  not  been  in 
consequence  of  such  previous  concert. 

But,  with  submission,  there  is  a  very  satisfy- 
ing answer  to  this  objection,  viz.  That  upon  the 
day  after  the  morder,  the  pannel  had  received 
a  message  from  Allan  Breck,  informing  himi 
where  he  was,  and  desiring  him  to  send  what 
money  he  could  spare,  to  enable  him  to  make 
his  escape.    This  is  distinctly  proved  by  the 
concurring  testimonies  of  no  less  than  four  wit* 
nesses,  whose  depositions,  as  they  connect  with 
one  another,  fall  now  to  be  attentively  con- 
sidered. 

Katharine  Macinnes  deposes,  *<  That,  in  the 
evening  of  the  14th  of  May  last,  the  deponent 
saw  Allan  Breck  Stewart  at  a  goat-boose  in  the 
moor  of  Ballaclielish,  after  Glenure  was  killed : 
that  Allan  Breck  then  asked  her,  what  wos.tbe 
occasion  of  the  stir  in  the  town  ?  and  that  she 
told  him,  Glenure  was  murdered ;  and  further 
asked  her,  who  mieht  have  committed  the 
murder?  and  that  she  told  him,  she  did  not 
know :  and  that  the  said  Allan  further  desired 
the  deponent  to  tell  Donald  Stewart  in  Balla- 
chelisb  to  go  to  the  pannel,  and  desire  him  to 
send  the  sakl  Allan  money :  and  that  sbe  de- 
livered this  message  to  Donald  Stewart  that 
same  night ;  and  that  she  told  the  said  Donakl 
Stewart  where  she  saw  Allan  Breck." 

And  Donald  Stewart,  the  next  witness,  de- 
poses, **  That,  upon  the  evening  of  Thursday 
the  14th  of  Blay  last,  about  night-fall,  Katha- 
rine Macinnes  came  to  the  deponent,  and  to^ 
him,  that  one  without  wanted  to  speak  to  him : 
that  this  message  came  to  him  in  Ballachelish*s 
own  house :  that,  when  he  went  out,  the  said 
Katharine  Macinnes  told  him,  that  it  was  Albui 
Breck  that  wanted  him,  and  that  be  was  a  little 
above  the  house  in  the  brae :  that  the  deponeat 
went  up  to  the  brae,  and  met  Allan  Breck,  who 
was  then  dressed  in  a  great  coat,  and  a  dark 
short  coat  under  it,  with  white  metal  buttons: 
the  deponent  told  him  of  the  marder,  and  said, 
it  could  not  be  bat  that  he,  Allan  Breck,  wis 
about  it :  to  which  Allan  Breck  answered,  tba> 
he  had  heard  of  the  marder,  but  had  no  band 
in  it :  to  which  the  deponent  repUied,  he  did 
BOt  brlieve  him:   thiit  the  fsid  AU*b  Bifck 
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SiemttttU  the  deponent,  he  was  going  imme- 
dntaljli^ve  the  kingdom,  was  very  acarce 
ef  BMfffaad  was  going  then  for  Koalisoacoan, 
aarfdam  the  deponent  to  acquaint  the  pannel, 
~  tfatf  ie  was  gone  to  Koalisnacoao,  and  desire 
AsB.i'pMRble  to  send  him  money  there  ;  and 
jkdiepQiicnt  ibeo  promised  to  acquaint  James 
Aenct  of  the  ahove   message:    that  Allan 
Aedk  said,  he  belioTed  he  would  be  suspected 
afife  morder  ;   and  upon  that  account,  and  as 
k  vas  a  deserter  formerly  from  the  army,  it 
vassccasary  lor  him  to  leave' the  kingdom  : 
ftal,  after  the  conversation  with  the  pannel 
Serjeant  More,  he  delivered  the  above 
Irom  Allan  Breek  to  the  pannel ;   and 
Ihat  the  panuel  did  not  say  whether  or  not  he 
ais  to  seiid  the  money ;  and  this  conversation 
happened  about  ten  o'clock  in  the  forenoon  of 
rntey  the  15lh  of  May  last ;    and  that  there 
vas  tuhody  present."    And  further  deposes, 
""That,  upon   the  deponent's  delivering  the 
shore  messa^  from  Allan  Breck  to  the  pannel, 
the  panoel  asked  why  Allan  Breck  himself  did 
■St  come  for  money,  if  he  wanted,  it?   To 
vhM;b  the  deponent,  to  the  best  of  his  remem- 
kaaoe,  replied.  That  Allan  Breck  told  hios,  he 
wsohl  be  suspected  for  the  murder,  and  was  a 
ieserter:   to  which  the  pannel  answered.  That 
he  hoped  in  God  Allan  Breck  was  not  guilty  of 
Ifas  morder :    that  during  the  above  conversa- 
tion with  the  pannel,  Alexander  Stewart,  Dun- 
can Ma«u;oiiihich,  and  several  other  possessors 
sf  Anchindarroch,  were  in  the  adjoining  field 
delviD^,  bat  at  sacb  a  distance,  that  the  depo- 
■cot  cannot  think  they  could  hear  the  ahove 
coovenaidon." 

From  the  depositions  of  these  two  witnesses, 
vfaiefa  connect  exactly  together,  it  is  distinctly 
pored  in  what  manner  the  pannel  came  to  the 
kaswlei^  of  the  place  where  Allan  Breck 
vas :  and  their  depositions  are  further  supported 
W  the  deposition  of  John  Stewart  yoooger  of 
Ulacbetisb,  who  deposes,  **  That,  the  day 
after  the  murder,  the  deponent  was  at  the  pan- 
ael's  boose,  who,  atUr  twelve  o'clock  of  the 
day,  vM  the  deponent,  that  he  had  a  message 
mt  morning  from  Allan  Breck  by  Donald 
Stewart,  to  send  him  money ;  but  does  not  re- 
nKBber  whether  the  pannel  told  him  the  place 
where  he  was  directea  to  send  it ;  and  the  pan- 
fed  teld  the  deponent,  that  be  was  resolved  to 
send  him  money." 

And  also  by  the  depontion  of  Alexander 
Stewart  in  Anchindarroch,  who  deposes, 
**  Hat,  to  the  hest  of  his  knowledge,  he  saw 
Danald  Stewart  in  Ballachelish  and  the  pannel 
tsgcther,  upon  the  marches  between  Aucharn 
uk  Anehindarroch,  in  the  morning  of  the  15th 
sf  Hay  ;  and  that  he  himself  was  at  the  time 
^ging  ground  with  the  other  tenants  of  the 
town/' 

The  learned  gentleman  on  the  other  side  has 
beta  pleased  to  except  sgaiost  this  part  of  the 
evideBoe;  that  the  two  material  witnesses  arie 
Wdi  connected  with  the  family  of  Ballachelish  ; 
Ifau,  as  to  somq  of  the  facts,  they  are  single 
and  that  they  do  i|ot  entirely  agree 
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as  to  the  import  of  the  message  sent  to  Donald 
Stewart  by  Allan  Breck. 

I  must  acknowledge,  I  am  under  no  small 
difficult^  to  tiod  out  any  foundation  for  the  first 
part  of  the  objection.  It  is  neither  pretended 
nor  proved,  t^at  Ballachelish  i%  at  all  related  to 
the  pannel ;  and  as  it  cannot  be  said  that  any 
valid  objectiqn  could  have  been  made  against 
Ballachelish  himself,  if  he  had  been  produced 
as  a  witness  for  the  pannel,  far  less  does  any 
objection  lie  against  the  son-in-law  or  servant 
of. Ballachelish,  upon  account  of  bis  being  in 
the  interest  of  the  pannel,  of  which,  however* 
no  sort  of  evidence  has  been  brought.  And  as 
to  the  second  part  of  the  objection,  that  there 
are  not  two  witnesses  concurring  as  to  the 
whole  of  the  facts  relative  to  the  message  sent 
by  Allan  Breck  to  Donald  Stewart ; — ^the 
learned  gentleman  would  do  well  to  observe* 
how  much  of  his  own  proof  is  founded  only 
upon  single  testimony  ;  and  then  let  him  shew 
cause,  why  his  packman  and  bouman,  though 
single  witnesses,  should  he  credited,  and  the 
like  indulgence  should  not  be  given  to  the 
panoel. 

At  the  same  time  it  must  be  obserred,  that 
the  two  witnesses  who  have  deposed  with  re> 
gard  to  this  message,  are  not  single ;  they  con* 
cur  as  to  the  material  part,  that  Allan  Breck 
had  sent  a  message  to  the  pannel,  desiring  hira 
to  send  him  a  present  supply :  and  though  the 
two  witnesses  differ  with  regard  to  the  precise 
words  used  by  the  maid  in  delivering  Alhin 
Brack's  message  to  Donald  Stewart ;  yet,  as 
they  agree  in  erery  material  circumstance,  no 
regard  ooght  to  be  had  to  trifling  variations  ; 
and  it  is  believed  the  gentleman  on  the  other ^ 
side  will  admit,  that  the  objection  would  have 
been  fnll  as  strong  (if  not  stronger,)  if  the  two 
witnesses  had  both  used  the  same  words/ 

And  lastly.  As  to  the  observation  that  the 
witnesses  difler  among  themselves,  as  to  the 
precise  hour  when  the  nackman  arrived  at 
Fort  William,  and  demanded  the  money  fivm 
William  StewM-t,  it  is  noways  surprising,  that, 
at  so  great  a  distance  of  time,  witnesses  should 
not  he  altogether  exact  as  to  hours  and  minutes. 
What  appears  most  probable  b,  that  William 
Stewart  and  his  wife  hare  both  mistaken  the 
hour,  as,  from  their  oaths,  neither  of  them 
seem  to  he  positive  with  regard  to  that  matter : 
and  Stewart  the  packman  seems  to  have  been 
more  attentive  to  this  particular,  sincg  he  not 
only  swears  as  to  the  time  when  he  received 
his  message  from  the  nannel,  which  he  says 
was  about  12  at  noon,  bnt  also  as  to  the  tune 
when  he  delivered  it  to  William  Stewart, 
which,  as  the  packman  says,  was  eariy  in  the 
evening :  and  as  this  agcees  enturely  with  the 
account  which  Donald  Stewart  gires  of  the 
matter,  when  he  says,  **  That  he  delivered 
Allan  Breck's  message  to  the  pannel  about  10 
o'clock  forenoon ;"  so  it  is  plain  there  could  be 
no  concert  betwixt  these  two,  not  only  as  Do- 
nald Stewart  is  above  all  suspicion  of  that  kind, 
hut  also  ss  the  packman  has  been  kept  under 
close  confinement  by  the  proiecutor,  and  had 
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no  opportuDitj  of  convening  with  Donald 
Stewart  from  the  time  of  the  murder  till  be 
was  produced  as  a  witness :  and  I  cannot  help 
tbinkiogi  that  it  would  sound  strangely  to  say, 
that  the  prosecutors  should  be  allowed  to  give 
credit  to  this  packman  where  he  swears  for 
them,  and,  at  the  sanae  time,  to  reject  his  testi- 
mony where  it  happens  to  make  against  them. 

The  prosecutor  has  been  pleased  te-4aj  great 
stress  upon  the  oath  of  John  Breck  Maccoll, 
bonman ;  and  in  particular  upon  that  part  of  it, 
where  he  says,  that  Allan  Breck  bad  desired 
him  to  go  into  Fort  William  with  a  letter  to 
William  Stewart,  in  case  some  money  did  not 
come  to  him  before  next  morning ;  and  this,  it 
bas  been  said,  agrees  exactly  with  the  mes- 
sage sent  by  the  pannel  to  William  Stewart, 
4)esiring  him  to  give  credit  in  Si.  sterling  to 
John  Breck  Maccoll,  bonman  in  Roalisnacoan, 
in  case  he  came  to  demand  it ;  and  it  is  pre- 
tended, that  this  is  a  clear  proof  of  a  private 
concert  betwixt  the  pannel  and  Allan  breck, 
^tliog  the  manner  in  which  he  was  to  be  sup- 
plied with  money. 

But  as  the  whole  of  this  argument  is  founded 
«pon  the  oath  of  the  boamao,  deposing  to  a 
long  romantic  story,  in  which  he  is  altogether 
unsupported,  I  am  entitled  in  law  to  plead,  that 
bi^  oath  is  not  to  be  held  as  legal  evidence 
•gainst  the  pannel ;  more  especially  as  it  ap- 
pears, from  what  has  been  already  said,  that 
liis  evidence  is  disproved  in  one  very  material 
furtide,  in  which  be  deposes  to  a  very  itrong 
expression,  as  applied  by  the  pannel  against 
Glenure,  at  a  time  when  it  is  proved  they  were 
in  perfect  friendship  together. 
.  Sdly,^  The  oath  of  Uie  packman,  relative  to 
this  article,  is  as  little  to  be  relied  on ;  for, 
though  he  has  now  deposed,  that  the  pannel 
had  desired  him  to  tell  William  Stewart,  not 
^:\ly  to  send  him  SL  but  also  to  give  credit  for 
the  like  sum  to  John  Breck  Maccoll  in  Koalia- 
nacoan,  in  case  he  came  to  demand  it ;  yet  it  is 
remarkable,  that,  in  the  libel,  which  it  must  be 
presumed  was  taken  from  bis  own  mouth,  no 
inention  is  made  of  the  5^  for  which  credit  was 
to  be  given  to  the  bouman ;  and  therefore  this 
must  have  been  a  new  discovery  made  by  the 
packman  since  printing  the  libeL  And  it  is 
farther  remarkable,  that  this  part  of  the  pack- 
man's evidence  is  contradicted  by  the  oath  of 
William  Stewart,  who  expressly  deposes,  that, 
at  tha  time  when  the  packman  ddivered  his 
message  from  the  pannel,  no  mention  was 
naade  of  the  name  of  Allan  Breck ;  and  tbere- 
fiune  no  argument  can  be  drawn  from  any  thing 
either  the  paokman  or  bonman  have  said  upon 
this  mattep. 

But,  Stio,  supposing  all  the  bouman  has  said 
to  be  true,  via.  That  Allan  Breck  had  deaired 
him  to  carry  a  letter  to  William  Stewart,  it  will 
TMi  follow,  that  he  and  the  pannel  were  under 
nay  previous  concert  relative  to  that  matter; 
for  AS  Allan  Breck  was  acquainted  with  William 
Stewart,  and  as  nearly  related  to  him  as  he  was 
to  the  pannel,  it  was  natural  for  him  to  have 
ffoooiaa  to  William  Stewart  to  supply  him  in 


his  necessity ;   and  therefore  his  doin^  so  will 
not  prove  that  it  was  done  upon  any  previous 
concert  with  the  pannel.     From  the  commis- 
sion Allan  Breck  had  given  to  Donald  Stevrai-t 
upon  the  Thursday  evening,  he  bad  reason   to 
expect  that  the  pannel  would  have  sent  him  as 
supply  with  the  first  opportunity ;   and  as  tbaS 
had  not  happened,  it  was  natural  for  birii  to 
apply  to  William   Stewart,  who  was  his  ac- 
quaintance, and  as  nearly  related  to  him  as  the 
pannel. 

The  learned  gentleman  has  been  pleased 
also  to  found  upon  the  postscript  subjowed  to 
the  panuel's  letter  of  the  14th  of  May,    to 
Charles  Stewart ;  in  which  he  desires,  *'  That 
William  may   send  immediately  8/.  sterlisg, 
to  pay  for  four  milk  cows  lie  had  bought  lor 
his  use  at  Ardshiel  :*'  from  which  it  ia  inferred^ 
that,  liefore  the  murder,  the  pannel  was  pre* 
paring  money  to  give  Allan  Breck,  in  order  to 
enable  him  to  make  his  escape.      But  as  that 
letter  and  postscript  do  not  mention  the  name 
of  Allan  Breck,  nor  to  what  ourpose  the  money 
was  intended  to  be  applied,  tne  observation  does 
not  deserve  any  answer ;    though  at  the  same 
time  it  clearly  proves,  that  the  most  innocent 
circumstances    have  been  laid  bold  of,    and 
reared  up  into  arguments  against  the  pannel. 

Thus  it  appears,  that  no  argument  can  be 
drawu  from  the  circumstance  of  the  pannel's 
sending  money  to  Allan  Breck ;  as  it  is  not 
proved,  that  the  pannel  then  knew  that  tb^ 
murder  had  been  committed  by  him ;  and  far 
less  is  it  proved,  that  there  had  been  any  pre- 
vious concert  betwixt  them  concerning  the 
sending  of  that  money  before  tbe  murder  was 
committed.  And  inJeed,  gentlemen,  it  ap- 
pears to  me,  that  the  circumstances  which  at- 
tended the  sending  of  this  money,  and  in  parti- 
cular the  difficulty  there  was  in  obtaining  it, 
cannot  fail  to  convince  every  unprejudiced  per- 
that  thb  horrid   murder  had  not  beea 
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committed  in  consequence  of  any  previous  con- 
cert betwixt  tbe  pannel  and  Allan  Breck ;  for, 
if  that  bad  be?n  tne  case,  it  is  impossible  to  be- 
lieve, that  tbe  money  would  not  have  been 
more  early  provided.  It  behoved  to  occur  to 
both  parties,  that  money  would  be  neoesaary  to 
enable  Uie  murderer  to  make  his  escape ;  and 
as  it  clearly  a|ipears,  that  neither  the  one  nor 
tbe  other  was  in  cash  upon  Monday  the.  11th, 
wlien  the  time  and  manner  of  committing  tbe 
murder  is  supposed  to  baire  been  concerted,  it 
is  impossible,  that  this  important  matter  of  pro» 
viding  the  money  would  not  h^ve  been  instant^ 
iy  set  about,  or  that  it  would  have  been  delayed 
till  the  hour  when  the  execrable  act  was  to  be 
committed. 

The  learned  gentleman  has  been  please^ 
also  to  lay  weight  upon .  another  circumatuiGe, 
viz.  That,  some  days  after  the  mnrder,  two 
ffuns  were  found  oonoealed  near  the  moad's 
bouse,  one  of  them  loaded,  and  the  other,  oa* 
loaded :  and  it  haa  been  insinuated,  as  if  tfa^ 
unloaded  gan  vraa  that,  with  which  Allan 
Breck  committed  the  murder.  But. this  cir** 
ciimatanoe  is  nally  to  trifling,  that  it  scarcely 
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tnrioos  amwer.    It  is  well  known, 
tktt  <be  pat  of  the  conntry  where  the  ponnel 
ifft^Mflate-  die  Disonntng^Act ;  anil  thcre- 
fcre  it  m  iKnrayv  sarprisingr,  that  the  ^uno 
wcMted  hid,  *nd  that  orders  were  given  to 
MAbd  at  a  time  when  it  was  foreseen,  that 
iifextRncfa  was  to  be  made  hy  the  military  ; 
■i  Atofh  one  of  the  ^mis  was  unloaded.  It  fa 
i*BQfelfigfat  of  imagination,  from  thence  to 
i^,  wiihoat  eridence,  that  iftiis  was  the  gun 
iib  vfaieh  the  miirder  was  committed. 
RaUes,  it  mppeara  from  the  oaths  of  John 
Iv  and   I>oiigal   Haccons,  hoth    witnesses 
fMHed  for  the  proaecutor,  that  the  little  gun, 
was  fbaocl  unloaded,  was  in  such  mi- 
bad  order  at  the  time  when  the  murder 
l»  that  it  is  impossible  it  could  have 
into  the  head  of  any  mortal  to  use 
ilhr  ifaepiirpoae  supposed  by  the  prosecutor. 
]>i^  nacxsoll  deposes,  <*  That  he,  the  deno- 
affli,  has  no  sidll  aoout  guns ;  but  heard  Allan 
Bradc  aad  Alhua  Stewart  the  pannel's  son,  com* 
more  than  oaoe,  that  the  guns  were  in  bad 
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hbm  Beg  Maccoll  deposes, «  Thatneither  of 
lbs  funs  were  in  ^ood  order ;  that  the  large  or 
hided  gun  was  in  use,  when  goiug  to  be 
wppcd,  to  stand  at  half-cock  ;  and  that  the 
Mapuft  was  in  use  to  snap  or  miss  fire:  that 
Ife  ottle  gan  had  an  old  worn  flint  in  it,  and 
te  he  observed  this  flint  in  the  said  gun, 
vWn  be  was  in  use  to  see  it  stand  at  the  end 
tfthe  gimel  as  above;  but  did  not  observe 
«Mwr  it  had  a  flint  or  not,  when  he  took  it 
fism  under  the  einiel :  that  he  knows  no  fault 
the  lock  of  the  little  gun  had,  but  its  being  in 
«e  ts  miss  fire  ;  and  that  the  lock  was  on  the 
Hiigmi  wheo  he  hid  it  on  the  Friday  evening : 
te  Allan  Bredc  carried  it  out  one  morning, 
•i  told  that  it  misgave  with  him  thrice  at  a 
Ihck  oocfc.  and  he  shot  with  it  the  fourth  time, 
wiihoat  kiifing  the  cock." 

And*  in  like  manner,  captain  David  Cha- 
|caa  and  Pateick  Campbell  concur  in  deposing, 
te  this  little  gun,  at  the  time  when  it  was 
was  in  such  bad  order,  that,  for  want  of 
p-naily  the  lock  was  tied  to  the  stock  by 
artring  t— and  therefore,  upon  the  whole,  I 
hne  it  to  you  to  judge,  how  far  it  is  possible 
that  a  gun  m  such  order  would  have  been  used 
kr  the  purpose  supposed  hy  the  prosecutor ;  or 
<hst  it  woold  havebeen  carried  back  so  quickly, 
Si  it  most  have  been,  to  the  pannel's  house  at  a 
time  when  every  person  was  on  the  watch  en- 
fnrisg  about  the  murder. 

And  it  is  of  BO  importance,  that  neither 

Mkn  Beg  nor  Dougal  Maccoll  saw  this  gun,  at 

the  time  when  the  other  arms  were  bid  upon  the 

Thsrsday  evening ;  for  as  neither  of  these  two 

vimeues  say  that  they*  looked  for  It,  so  they 

km  both  deposed,  '« That  Allan  Stewart,  the 

fssad'ssoo,  bad  then  told  them,  that  he  had  bid 

Abehw  the  gimel;'*  and  as  they  accordingly 

kiod  it  so  hid  upon  the  day  following,  it  re* 

BMvet  all  ground  of  suspicion,  which  might 

Mbcnrise  arise  from  the  circumstance,  that 

fcgVB  was  not  kid  with  the  rest  of  the  arms 


on  the  Thursday  evening.  At  the  same  time 
the  pannel  must  beg  leare  to  say,  that  it  would 
require  some  explanation  how  it  has  happened^ 
that  the  lock  of  this  little  gun  comes  to  be  now 
missing,  whea  such  care  has  been  taken  to  pre^ 
serve  everjr  other  paiticolar,  which  couki  pos- 
sibly furnish  ant  handle  for  an  argnmeal 
against  the  pannef.  A  good  deal  of  weight  has 
been  also  laid  upon  another  circumstance  of  the 
like  nature  with  the  former,  vis.  That,  upon  the 
day  after  the  murder,  Allan  Breck^s  clothci 
were  hid,  in  consequence  of  an  order  by  the 
pannePs  wife :  but  as  it  is  not  easy  to  figure 
how  an  order  given  by  the  pannel's  wife  shonkl 
have  any  effedt  against  the  panael;  so  it  is 
humbly  thought  that  this  circumstance  may  be 
easily  accounted  for.^lt  was  foreseen,  that  as 
Allan  Breck  was  about  to  leave  the  country^ 
he  would  be  immediately  suspected  as  guilty 
of  the  murder ;  and,  as  there  was  great  reason 
to  believe  that  a  search  would  be  finibwith 
made  in  every  place  where  Breck  was  m  use  to 
visit,  it  was  natural  'for  the  pannePs  wifo  to 
put  his  clothes  out  of  the  way,  that  they 
might  not  be  the  occasion  of  suspicion  against 
thepannel  or  bis  fiimily. 

His  majesty's  advocate  was  pleased  to  found 
upon  the  oath  of  John  Maccoll,  bouman,  who 
deposes,  **  That  Allan  Breck  had  said  to  him, 
that  the  apprehending  of  the  pannel  and  his 
son  woold  not  signify  much ;  but  expressed 
some  concern,  lest  Atten  Stewart,  son  to  the 

Binnel,  might  be  betrayed  by  his  own  tongue.'* 
nt  as  the  bouman  is  only  here  deposing  to  an . 
expression  of  Allan  Brock's,  when  he  u^as  en-> 
deavouring  to  free  himself  fiom  suspickm ;  as 
the  bonmaa  is  at  best  only  a  single  witness ; 
and  as  the  expression  supposed  to  have  been 
used  by  Allan  Breck  does  not  imply,  that 
either  the  pannel,  or  his  son,  bad  been  guilty 
pf  the  murder ;  this  circumstance,  supposing 
it  true,  ought  not  to  be  regarded. 

And  here  I  cannot  omit  putting  you  in  mind 
of  one  dreumstance  depose)  by  Alexander 
Stewart  the  packman,  which  shews  pretty 
cleariy,  that  no  regard  ought  to  be  bad  to  the 
oath  of  the  bouman ;  abd  besides  tt  is  single, 
and  not  supported  by  other  evidence:  The 
packman  deposes,  **  That  the  bouman  had  de* 
sired  him  to  conceal  his  carrying  the  clothel 
and  money  to  Koalisnacoan  ;  told  him  that  he 
could  not  prove  ft  against  him ;  and  that  he 
could  safely  de|M)se  be  did  not  ddiver  th^ 
clothes  to  htm,  smce  he  only  pointed  out  where 
they  were.*'  f  leave  to  you,  gentlemen,  tO 
judge,  what  credit  can  be  given  to  a  witness 
whose  principles  were  such,  as  to  suppose  that 
penury  might  be  avoided  by  so  poor  an  evasion^ 

It  has  been  also  said,  "  That  the  pannel's 
wife,  his  two  sons,  and  his  dau^ter,  have,  in 
some  things,  contradicted  each  other,  in  the 
declarations  made  by  them  severally  at  Fort- 
William."  ^ 

The  pannel  cannot  help  thinking  it  hard, 
that  extrajudicial  declarations  made  by  his  oWn 
family  should  have  been  received  as  evidence 
against  him ;   more  especially  as  it  has  been 
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bitherla  bdd  to  be  ao  ettablisbdl  principi^  in 
our  taw,  not  only  that  extrajudicial  declaratioDSi 
fey  third  parties  cannot  be  taken,  or  received  as 
evidence  a^nst  any  pannel,  but  also  that  these 
^ho  stand  in  the  relation  of  wife  or  children  to 
the  pannel,  cannot  be  received  as  witnesses 
against  him.  • 

However,  as  these  declarations  have  been  al- 
lowed to  be  read  in  court,  though  objected  to 
by  the  counsel  for  the  pannel,  he  mnst  ac- 
quiesce in  the  judgment  given ;  but,  at  the 
aame  time,  I  am  fully  persuaded,  that,  upon 
perusing  these  declarations,  the  jury  will  be  of 
opinion,  that  the  differences  (if  there  are  any) 
are  so  trifling,  that  they  can  have  no  weight 
against  the  pannel :  and  though  it  should  be 
supposed  that  the  wife  or  daujpfhter  of  the  pan- 
nel, from  a  mistaken  notion  of  duty  to  a  parent 
and  husband,  who  had  been  iUways  indulgent 
to  tbenOf  have  endeavoured  to  conceal  that 
Allan  Breck  went  from  the  pannel's  house  on 
Tuesday  morning,  dressed  in  a  coat  belonging 
to  the  pannel ;  y^  as  it  has  been  demonstrated, 
it  is  hoped  to  your.  couTiction,  that  there  is  no 
sort  of  relevancy  in  this  circumstance,  it  can 
bare  no  other  effect,  but  to  shew  how  ex- 
tremely improper  it  is,  that  so  near  relations 
should  be  examined  against  any  man  upon 
trial;  but  can  never  be  used  as  an  argument 
against  tlie  pannel.    On  the  contrary,  gentle- 
men, I  cannot  help  thinking,  that  these  decla- 
rations afford  a  very  strong  argument  for  the 
pannel ;  for  as  no  less  than  sixteen  different 
declarations  appear  to  have  been  taken  from 
the  pannel  himself,  his  wife,  and  chiMreUi  (one 
of  bis  sons  having  been  examined  no  less  than 
five  different  times)  it  is  really  surprising  that 
sojn-eat  a  number  of  declarations,  signed  by 
different  parties,  all  relative  to  the  same  matter, 
should  agree  so  exactly  together ;  and,  as  all  the 
attention  qf  the  prosecutor  has  not  been  able  to 
draw  from  these  declarations  any  thing  which 
can  fix  the  most  distant  suspidon  of  guilt 
against  the  panftel,  it  tends  strongly  to  fortify 
the  legal  presumption  qf  his  innocence. 

As  to  the  letter  wrote  by  the  |iannel  to  John 
Macfarlane^  referred  to  in  the  libel,  I  am  still 
at  a  loss  to  discover  what  argument  can  be 
drawn  from  it ;  for  as  that  letter  (which  was 
wrote  soon  after  the  murder,  and  before  any 
advertisement  had  been  published  by  the  frien Js 
of  the  deceased  for  apprehending  Allan  Breck) 
contains  an  exact  description  of  Breck's  person 
and  dress,  and  also  of  tne  place  where  he  was 
most  likely  to  be  found,  it  rather  proves  for, 
than  against  the  pannel ;  and  it  was  but  natural, 
at  this  period/  ror  tbe  pannel  to  express  an 
anxiety  to  have  Allan  Brock  apprehended ;  as 
it  appears  from  the  proof,  that  before  this  time 
it  was  the  common  report  of  the  country,  that 
the  murder  bad  been  committed  by  Allan 
Breck ;  and  therefore  it  behoved  naturally  to 
occur  to  the  pannel,  that  the  easiest  and  shortest 
way  to  obtain  his  own  liberty,  was  to  find  out 
and  secure  tbe  person  by  whom  tbe  murder 
was  supposed  to  have  been  committed. 
,   The  learned  gentleman  on  the  other  side 


still  insists,  that  it  is  not  proved*  that  any  other 
person,  besides  the  peinnel,  had  any  quarrel  or 
resentment  against  the  deceased;  and  it  ban 
been  further  said,  "  That  if  Allan  Breck  was 
the  actor  in  the  murder,  he  was  only  revenging^ 
the  quarrel  of  the  pannel." 

But  the  weight  of  this  observation  is  fully- 
taken  off  by  tbe  evidence  produced  for  tb«i  pan- 
nel.   It  is  clearly  proved  by  the  depositions 
of  Angus  Macdonald,  Duncan  Campbell,  Ko* 
bert  Stewart,  and  Charles  Stewart,    «  That 
Allan   breck    had    sworn    revenge   against 
Glenure,  upon  a  belief,  that  he  had  given  in- 
formation against  him  as  a  deserter:*'    And 
though  colonel  Crawford  has  deposed*  *■  That 
the  deceased  had  never  given  him  any  such  in- 
formation ;"  yet  this  does  not  at  all  vary  the 
argument,  as  it  is  undeniably  proved,   that 
AlTan  Breck  still  believed,  that  such  informatioik 
had  been  given,  and  upon  that  account  bors 
deep  resentment  against  the  deceased :    and 
therefore,  supposing  that  the  murder  had  been 
committed  by  Allan  Breck,  (which  is  not  ad- 
mitted) it  will  not  follow,  that  it  was  done  with 
a  view  to  resent  any  quarrel  tbe  pannel  might 
have  had  with  the  deceased;  since  it  might 
have  been   done  with   a  wicked  purpose  of 
avenging  his  own  private  quarrel :  and,  at  the 
same  time,  it  is  very  proper  to  be  here  observed* 
that  tbe  deceased  had  executed  a  warning,  and 
obtained  a  decreet  of  removing,  against  a  great 
man^  of  the  tenants  of  Ardsniel  and  Locbiel  ; 
and  if  it  is  true,  that  in  that  part  of  the  country 
a  step  of  this  sort  is  considered  as  a  cause  of 
mortal  hatred,  it  was,  at  least,  as  much  so  to 
the  tenants  removed,  as  it  could  possibly  be  to 
the  pannel :  and  therefore  it  is  wrong  in  the 
prosecutor  tp  sa^y,  that  there  was  no  oUier  per- 
son who  had  any  cause  of  resentment  against 
the  deceased,  but  only  the  pannel ;  whereas  it 
is  plain,  that  every  one  of  tbe  tenants  who  had 
been  decerned  to  remove  from  their  respective 
possessions,  had  at  least  as  strong  a  cause  of  re* 
sentment  against  the  deceased,  as  that  which  is 
libelled  against  the  pannel ;    and  besides,  I 
mi^ht  also  obsenre,  that  it  is  proved,  by  tbe  de- 
positions of  the  two  last  witnesses  produced 
for  the  |iannel,  that  one  seijeant  More  Cameron 
(who  in  that  part  of  the  country  is  known  te 
be  of  a  most  abandoned  character)  had  threat- 
ened to  shoot  Glenure,  or  to  be  upsides  with 
him,  in  case  he  should  happen  to  meet  him. 

Upon  the  whole,  gentlemen,  I  flatter  myself, 
I  have  shewn  to  your  conviction,  that  all  and 
each  of  the  circumstances  proved  against  the 
pannel  are  such,  that  they  can  easily  bear  a 
good  construction,  and  might  have  happened 
naturally,  though  he  had  been  innocent  of  tbe 
crime  laid  to  his  charge :  and  when  to  this  it  is 
added,  that  the  character  of  the  pannefin  pri- 
vate life,  rendera  it  highly  improbable  that 
he  could  have  been  accessary  to  so  vile  a 
crime;  that  he  could  not  possibly  reap  any 
benefit  by  it ;  and  that  is  proved  by  incontes- 
table evidence,  that,  at  the  very  time  when  tbe 
murder  was  committed,  he  was  anxiously  pnr* 
suing  another  measurei  which  was  utterly  in- 
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to  the  murder ;  I  perBuynde  my- 
im  J«tt  will  be  eaicfiil  to  4if «st  your- 
'■Mwaifioog  yott  may  luive  re- 
moai  ioumi  mt  jou  iriU  juAgt 
At  eridence  imiiarlMUly  «8  it  li^  M'%r^ 
;  mi  lint,  9f9fk  the  vhol«,  you  will  fipd 
>  netgvii^  of  tke  orime  laid  to  hip 


u 


M  Ae  wtmelEumt,  in  case  you  abaU  I^ave  «By 
iiMl^  m  iiodiiig  the  j^omi  not  (piilly ,  er  in 
|va  iMl  be  of  opioioii,  tbat  there  ia  a 
ef  idereoej  m  9»y  i»f  the  circuiD- 
ppe? ed  af^aiaat  $he  paoael,  it  U  yoiv 
i0j  to  idpB  «  ^iNseial  Venficf*  Mpoa  th^ 

#  Aapaciel  veff4ipt  )m4er  the  Crinaiiial  Lmt 

te  differ  fesentiaNy  from  a 
io  ibia  Law  of  Eog&id.  !■ 
rerdict  must  6nl  faota  aD6 
•f  £^ets;  aad  wbeie  aoy  matter  is 
verdict  sul^mitted  la  the  ooort  fer 
I  peint  of  lav,  no  ioiereiice  of 
on  Ibo  reeordy  bowe?er  atrongr. 
jaf  Iheae  loeta  may  appear,  cm  be 
bj  tbe  Q^m^  Tbe  ooneraaion  mull* 
Att  wbol^aboiild  be  fciwdapd  stated 
If  Ibft  >v9r.  &w  Feafce'a  Utr  o«'  K?idaooa» 
f  4»  phawp  tbe  ie>w  i»  weU  atated, 
la  iaaiia^dt  the  iagal  g[iiili  of  the  ftot 
e  paUMl  ia  estaUiibed  by  tbe 
of  ycl«*vaiM;y  befi»fe  ramittiog  the 
widi  am  libel  to  tbe  boowJed^pa  of  tbe 
nmi  the  fueatioo  left  Cnt  tbeur  oonai- 
ia^  arhetifir  Ibo  faot  obarged  baa  baea 


«  A  apaciti  ^^oavliflt,"  aaya  Mr.  Umaa  (Ciom? 
mujukis^  Trial  ^  Crimea,  ▼ol.  2,  c.  16,  ^. 
Ml  it6,  el  maq.)  ^  ia  a  rMioam  of  eeataiii  fiida 
mmnmtmimMwn  n§  ypyed,  vilbout  tM  addi* 
imafanyiipeDeiadinfereaee  from  tbenj,  wilb 
■maat  4o  the  paaopi'a  ffuk  of  tbe  oime  li- 
Um;  eelnfcceeep  wbiob  ia  left  tobir  aiade 
if  t^  jarfffc,  aoeordiiigr  ^  bis  opioioa  of  |be 
Mai  emmtfmctioo  and  .obaraeter  of  tfte  faota 
JhrnWdbefemfaMn. 
^  k  IB  eemmnary  that  Ibe  verdict  make  a ! 
aa4  mbaoUta  minrn  of  oertain  iaem  as 
;  nol  a  Estoiio  hi  a  doublfiil,  or  provt- 
erdltanialireabape,  or  aech  as  leavea 
mma  aafMvele  matter  of  iact  atiU  to  be  eoquipnd 
bmby  the  CSmnrt.  Fjrtoaet^lbewhoie^et 
hfhe  aaaper  vad  peculiar  piof  inoe  of  tbe  jury  ^ 
«d.tkm  aenaTt  be  deae  by  ;any^  other  aotbo* 
ibpr^ifliMeT  ehall  leave  it  ia  aay  wa^s  auooer- 
laa.  Sam  aa  mieertfiaty  may  anee  ia  ae- 
araya.  ^tedint  the  jary  amy  report  the 
maaahaibrm,  m  ta  leave  it  dojibtfol, 
tbe  flvbna  io  qoeatioo  baa  beep  oom- 
atalL  Aaiiappeaed  in  the  <caee  of  Aa- 
Coehsaaa,  io  whose  trial  for  rising  faJbe 
aad.  mcaaaiea*  tbe  jury  fouod  bis 
aajifala light aadbie  aieMa»t  abort,  butlbuad 
Mfmaada  lor  apecifyiog  the  d^jreeef  tbe 
hidmcy,  whether  ae  great  ae  to  impl^  .dole, 
trimmaidKablo  oal^y-  tmd  such  aa  might  be 
Tiiiif  Ml  mmtyhf  nr  inattrirtirr     lalilmiBum'* 
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faeis  proved  for  and  agaioat  tbe  paJ^ael;  and 
in  that  oaae  you  ought  to  be  particularly  care- 
ful to  oiuit  uo  circumstance  fvbich  utfiy  have 
aay  tendenoy  to  exculpate  tbe  paonel. 

Amdt^,  34  Sntemb^y  176%  (betwixt  7  and 
8  o'clock  in  the  morning.) 

**  The  Lorda  ordfiin  the  Assize  instantly  to 
incloee  in  this  plaoe,  and  to  return  their  Verdict 
upon  .Monday  next,  the  25th  current,  at  11 
o'clock  before  noon  ;  and  adjourn  the  Court, 
and  hail  dieta  thereof,  till  that  time ;  and  ordain 
tbe  hail  fifteen  assizers  there  to  attend,  and  ihb 
jMBail  to  be  Ofirried  back  to  prison." 

nor,  an  altetnatlve  return  of  facta,  may  aome- 
times  issue  in  the  acqhittal  of  the  accuaed. 
Thus,  ia  a  trial  for  aheep-etealing,  the  paiuiel 
ca^niil  bafiB  judgmont  as  o  thief,  if  tl^e  jurjr 
say,  that  the  sheep  m  question  were  flolen  or 
had  streyod ;  bow  full  soever  the  verdiot  be  ia 
findiagtha  p^onel'a  posseasien  of  tbe  sheep, 
aa4  oMmr  presumption^  of  his  dishooestv  and 
evil  ceaaci^oe.  Or  «^in,  in  a  case  or  rob^ 
b^,  aa  lijytio  la  th^re  a  good  /conviction,  if  the 
wM^iQt  k/nr  Ibat  the  pannel  assaulted  A.  B^ 
moaning  to  rob  bim,  and.that  io  ibe  ooarse  of 
t|ie  souffle,  bia  pocket-book  either  waa  earned 
(iffhy  tho  paaaci,  or  fell  to  tlie  ground  and  waa 
lost.  And  beee,  I  may  refisr  to  tbe  trial  of 
Williaia  and  James  Carrutbors  and  others,  in 
1781.  Theae  men  were  iudioted  on  a  oertaia 
etatale,  for  deforcing  tbe  revenue-officera,  aa 
ateo  at  .Qwaipon-law,  for  aa  aaaouh  and  irobbery, 
barring  cairi^d  off  oertain  ai-aw  and  otiier  things, 
belonging:  to  ibe  oflSicem.  hiiw  as  to  ibis  ar- 
lii!le,  Ibe  jury '  fand  proveo  that  tbe  afatove  Ro- 

*  ber,t  limail  anki  hts  crew,  at  the  time  and 

<  piaaa  libelled,  hroogbt  io  some  fire-arms  to 
^  $im  house  of  ibe  a&ve  John  Hill,  and  that 
'  thev  wore  lost,  or  taken  away  by  the  foresaid 

<  mob.'  Sentence  pafifod  on  this  verdict,  for 
aevao  yeara  iraasportatioo,  in  tarins  of  the  atar 
iute,aa  on  a  conviction  of  tbed^rcemeni  <wi|y> 
aad  nothing  more. 

**  in  like  aaaoaer,  oo  au  indicbvieai  of  more 
persons  than  one  |br  tbe  saine  fact,  the  verdicl 
ia  faulty,  if  it  find  that  the  thing  was  done  by  , 
one  or  other  of  them,  and  do  not  aiord  ibe 
Bieana  of  diaoeiaiBg  wbicb  of  th^gi  woo  trnly 
tbe  guilty  person.  And  on  this  ground  chiefly, 
an  1  lake  it,  pnaoaeded  the  aUK)lviior  in  the  . 
case  of  BuebaniBo^aod  Ldlbum  in  1771,  where 
tbe  jury  convioted  tbe  pannels  in  the  preciao 
terms  of  their  own  confessioo,  which  waa  tbua: 

*  Thai  the  paooela,  irritated  by  the  continued 

*  attaeka  of. the  dog,  and  having  each  of  them 
f  tbe  apit  of  a  jack  in  )bair  hands,  both  or  either 
'  of  them  ia  the  frav ,  gave  a  stroke  or  strokes 

*  a^n  the  he^dof  tbe  said  Joae|>b  Mantine, 
'  with  the  apiti  in  their  hands,  of  which  atreke 
^  or  atrokes,  and  the  wounds  thereby  given,  the 
^  aaki  Joaipb  Marline  died  the  day  Folbwiog, 
^io  the  bouas  of  the  aaid  Robert  Anderson.'  M 
fioald  not  be  determined  09  this  verdict,  whe- 
ther both  paaaela  had  atruok  $he  defoasod,  or^ 
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Trial  of  Jama  Stetoarit 


[S44^ 


CvRiA  Itineris  Justicurii,  S.  D.  N.  Keg;if» 

tenta  apud  burg^um  de  iDverarii,  vicesimo 
quiDto  die  meusis,  Septembris,  anno  Do- 
mioi  millesiroo,  septiogentesimo  quinqua- 
gesimo^secundo,  N.  S.  per  nobilem  et  prce- 
potentein  PriDCipem  Archibaldum  duoem 
de  Argyll,  Domioum  Justiciarium  Gene- 
ralem,  et  Patricium  Gfaot  de  Elchies,  ar- 
migerum,  et  DoroiDuiu  Jacobum  Fergu- 
son de  Kilkerran,  Dominos  Comtnissioua- 
rios  Jiisticiarii  dicti  S.  D.  N.  Regis. 

Curia  legiiion^  affirinata. 

Jntrat.    The  above  James  Stewart,  pannel. 

The  PersonSyr  who  passed  upon  the  AtOnze  of 


if  one  of  them  only  struck,  which  of  the  two 
•it  was. 

'*  Another  kind  of  uncertainty  in  a  special 
▼erdict  seems  also  to  be  vicious ;  .which  is,  if  it 
does  not  announce  an  explicit  opinion  of  the 
jury  respecting  the  facts  mentioned  in  the  ver- 
dict, whether  they  are  proved  or  not.  In  this 
%iew,  I  may  take  notice  of  the  verdict  in  the 
case  of  Murs:ftret  Anderson;  which,  however, 
was  followed  with  sentence  of  death.  She  was 
indicted  of  child  murder  on  the  act  1690.  The 
verdict  was  thus :  **Find  the  libel  proven,  in  so 
«  far  as  she  brought  forth  a  child  without  call- 
'  ing  for  help  in  the  time  of  the  birth :  and  also 

*  they  find  by  plurality  of  votes,  that  the  two 

*  witnesses  in  exculpation  are  not  coocurriog, 

*  ID. so  far  as  the  nannePs  declaratioD  aneot  her 

*  being  with  child,  was  not  positive  to  them.' 
Now,  in  the  first  passage,  the  jury  omiC  to  say 
that  the  child  was  dead  or  missing,  or  that  the 
woman  concealed  her  pregnancy,  which,  in 
terms  of  the  statute,  jare  necessary  articles  of 
the  prosecutor's  case;  and  in  the  sequel,  re- 
lative to  the  woman's  exculpation,  they  cannot 
be  said  to  have  given  a  decision,  bnt  to  have 
expressed  a  doubt  only,  concerning  the  import 
.and  sufficiency  of  her  prdif.  It  is  true,  it  may 
be  answered,  and  probably  the  Qoort  took  it 
up  in  this  view,  that  it  lay  with  her  to  prove 
the  disclosure  of  her  pregnancy ;  and  that  the 
jury  could  not  be  said  to  have  found  explicitly 
to  her  favour,  that  she  had  done  so.  But  nei- 
tber  bad  they  found  for  the  prosecutor,  that 
she  concealed  it.   ^ 

**  Again ;  if  a  verdict  be  returned,  saying 
with  respect  to  one  fact,  that  it  is  admitted  in 
the  paunel's  declaration,  and  as  to  certain  other 
circumstances,  that  they  are  sworn  to  by  sin- 
gle wi^essses,  and  as  to  others  still,  that  they 
are  affirmed  by  several  witnessei,  and  are  de- 
nied by  one,  aod  here  stopping  short  of  any 
<K>n€lusion  of  proved  or  not  proved,  respecting 
these  several  particulars,  or,  which  is  nouch 
the  same,  referring  it  to  the  decision  of  the 
Court,  whether  these  things  be  proved  or  not ; 
^is  too  seems  to  be  at  least  a  questionable  ver- 
dictn  For  it  is  the  duty  of  the  assiiw,  them«> 
selves  to  form  and  report  their  own  opinion  re- 
specHng  the  sufficiency  of  these  modes  ef  evi- 
dence; and  although,  in  doing  so,  they  will 
mitivsU^  f$f  re|;ard  to  tjbs  semnc^ts  which 


the  said  James  Stewart,  returned  the  foilowiogr 
Verdict : 

**  At  Inverary  the  2ith  day  of  September, 
1752  years,  New  Style,  The  above  assize  beiog^ 
inclosed,  did  make  choice  of  the  said  Colin 
Campbell  of  Skipnish  to  be  their  chancellor* 
and  James  Campbell,  late  bailie  of  loverary, 
to  be  their  derk ;  and,  having  considered  the 
Criminal  Letters  pursued  at  the  instance  of 
William  Grant  of  Prestongrange,  esq.  his 
Majesty's  Advocate,  for  his  majesty's  interest, 
and  also  at  the  instance  of  Janet  Mackay, 
daughter  to  the  honourable  Hugh  Maekay  of 
Bighouse,  esq.  and  relict  of  the  deceased  Colin 
Campbell  of  Glenure,  for  herself,  and  on  be- 
fall from  the  Court  touching  the  law  on  that 
head  ;  yet  can  tbey  not  property  decline  to 
exercise  their  own  judgment  on  the  proof,  with 
the  help  of  that  advice,  or  thus,  by  a  reference, 
devolve  their  office  on  the  judge,  who  cannot 
lawfully  use  or  accept  it. 

**  It  IS  true,  that  in  every  special  verdict,  it 
is  referrcid  to  theCouK  to  make  some  inference, 
which  the  assize  have  not  made  for  them* 
seivf  s.  But  then,  the  inference  so  to  be  made, 
is  of  a  general  and  scientific  nature,  and  one 
for  which  the  verdict  itself  supplies  the  mate- 
rtals :  it  is  an  inference  in  point  of  lawful  conr 
strnction,  that  the  matter  found  proven  in  the 
verdict  implies,  and  has  all  the  characters  of 
the  crime  libelled ;  pr  else,  that  the  cireom* 
stance  found  proven  amount  to  a  relevant  or 
sufficient  proof  of  the  charge.  Whereas,  in 
such  a  verdict  as  has  now  been  supposed,  no 
materials  are  laid  before  the  Courts  on  wbiek 
to  make  anv  general  inference:  the  assize 
themselves  do  nothing:  they  delegate  their 
whole  oflke  to  the  Court ;  and  refer  it  to  them 
to  determine  respecting  each  particular  cirouia* 
stance,  whether  it  be  proven  or  not ;  so  that 
properly  speaking,  there  are  no  facts  for  the 
Court  to  construe  or  consider.  Nevertheless, 
I  cannot  but  feel  diffident  in  expressing  this 
opinion,  when  I  observe,  that  in  more  than 
one  instance,  juo^ment  has  passed  on  verdicts, 
which  approach  at  least  to  that  ambiguous 
character  of  which  I  have  been  speaking; 
though  I  shall  not  affirm  that  the  Court,  in 
these  instances,  took  that  view  of  the  matter, 
but  probably  rather  considered  them  as  cases 
where  the  assize  had  unnecessarily  made  re- 
port of  tlie  grounds,  and  these  in  themselves 
sufficient,  on  which  they  proceeded  in  cott«> 
victing.  One  instance  is  m  the  trial,  mentMNied 
on  a  former  occasion,  of  James  Hog  and 
Thomas  Sootar,  for  attempting  to  suborn  wit- 
nesses. The  jury  found  a  verdict  as  follows  t 
'  By  a  plurality  of  voices,  find,  that  the  crime 

*  of  subordination,  or,  endeavouring  to  snbom 
'  people  to  be  witnesses,    as  libelled  against 

*  the  pannel  Mr.  James  Hog,  proven  in  sundry 
■  facts,  each  fact  only  by  one  single  witness; 

*  as  to  Thomas  Soutar,  the  other  pannel,  find 
'  him  art  and  part  in  the  said  subordinatiosj' 
On  this  verdict,  which  has  the  appearance  of 
being  a  refecence  of  the  mean  of  proof,  Uioma» 
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'far  Murder. 


Uf  of  ESialietb  and  Lucy  Campbelli,  ber 
infiHlduUno,  with  coocoarse  of  bis  Majesty's 
Adft6ilP,Ar  his  majesty's  interest;  against 
Jiae  ftmit,  panoel ;  the  lord  justi(!e  ge- 
wtn^  ud  lords  com  missiooerB  of  justiciary 
tm  iifafoaitor  tliereupon,  with  the  deposi- 

[■■■-■-  ■■■  ■■-■■■  ■■■■■  ■■  ^-■■■■«  mm    • 

wksdooUfal  matter,  to  the  decision  of  the 
GMrt,  there  ensued  a  bng  debate ;  whereof 
ffceuin  scope  on  both  parts  was,  to  try  by 
'«pincBi«  and  authorities  the  sufficiency  of 
ikiMrt  of  erideoce,  as  applicable  tp  cases  of 
Aiiteri|ition«  Tbie  issue  was,  that  the  pan- 
■di  had  jadijpment,  as  lawfully  convicted  of 
(kcriaiekid  to  their  charge. 

*^  Hov  clear  sooTer  the  verdict  in  its  appli* 
ofisB,  sad  io  the  finding^  of  facts,  yet  still  it  is 
Mt  a  good  conviction,  if  those  Acts  do  not 
SBSBBt  to  a  crime,  or  cognizable  decree  of 
gsilt.  Io  like  manner  as  a  libel  for  perjury  or 
KMt  of  theft  is  not  relevant,  if  it  omit  to  state 
ii  tk  eae  esse,  the  paiiBel's  knowledge  of  the 
fnfity  of  the  goods,  or  in  the  other,  his  con- 
iMBce  of  the  falsehood  of  his  oath ;;  so  a 
^aa\  rerdict  on  a  charge  of  these  crimes  is 
mdaod  fruitless,  if  it  happen  to  be  defective 
hlhe  hke  fiarticular.  And  again,  in  a  trial  for 
Md  murder,  on  the  ftct  1690,  it  is  not  a  lawful 
fmni  of  sentence,  if  th^  assize  return  a 
fSQil  rerdlct,  and  fail  to  mention  therein  any 
^  the  statutory  requisites  of  the  crime ;  such 
•thecdocealuient  of  pregnancy ,  the  unassisted 
M,  or  that  the  child  is  dead  or  missing, 
isd  OB  this  ground,  at  least  1  conjecture  so, 
nslthe  absol?itor  in  the  case  of  Magdalen 
Aiesmder,  who  was  indicted  on  that  law,  in 
ls|iut  1715.  Agreeably  to  the  practice  of 
m  tioies,  the  brds  *  sustained  the  defiance 
'fropooed  for  the  panoel,  that  during  the  time 
'efbtr  being  with  child  she  revealed  the  same, 
*idefsat  to  restrict  tlie  liltel  to  an  arbitrary 
'fanishaient.'  The  verdict  was  thus  :  <  Find  it 
'fimi,  that  about  the  time  libelled,  tne  pan- 
*irf  had  the  symptoms  of  a  green  lighter 
*^oao'  [a  woman  recently  delivered  of  a 
w]  *  upon  ber,  and  also  ftnd  it  proven,  that 
'Mag  ibe  time  she  was  with  child  she  re- 
**isled  the  same.'  Whereupon  this  woman 
*ttjattly  assoilzied  ;  in  as  much  as  the  assize 
W  not  foumi  that  she  was  delivered  without 
N^  nor  that  the  child  was  dead  or  missing. 

**The  like  question  occurred   in    another 

^of  cbild-murder,   of  a  later    date.     At 

Owfnes,  on  the  4th  of  October  1762,  this 

J*rt  was  returned  in  the   trial  of   Agnes 

wslker:  *  By  plurality  of  voices  find  the  pan- 

^  gailty  of  having  brought  forth  a  child 

^sidiottt  oiscovering  the  pregnancy,  or  calling 

.^Mstaoce  during  her  labour  according  to  the 

^letsr  parliament,  &c.  ootitled,  An  Act  anent 

,yfe"Dg  of  children^    They  are  sorry  to 

,  shime  that  this  law  is  not  so  well  puldisbed 

M^[eoeially  understood  aa  it  ought  to  be, 

^sadtkey  therefore  presume  humblv  to  recom- 

Md  thelbisfortunate  pannel  to  the  compas« 

t  fuL^  the  jndge,   aind  to   such  exertion 

'"'^  as  to  bis  wisdom  shall  seem  meet.' 


'    A,D.  1752.  [940 

tJons  of  the  witnesses  addiioed  fdr  proviof 
thereof,,  and  depositions  of  the  witnesses  ad- 
duced for  the  pannel,  together  with  the  writ* 
ings,  and  other  particulars  contained  in  the  in- 
ventory subjoined  to  the  libel,  and  the  writings 
produced  for  the  pannel ;   6nd  unanimoosly* 

■■■■^        ^  ■  .Mfc— ^.^     ..^l       *■!     ..^     ■  I  I  WW        I     ■■  ■■    .^     ^    IW1  11  ■    ■■!»■■■  ■■  I  " 

f 

Besides  other  objections  of  a  more  critical 
natiire,  her  counsel,  Mr.  Crosby,  stated,  that 
this  verdict  did  not  take  notice  of  the  fonda* 
mental  circumstance,  of  the  child  bein^  dead 
or  misaing.  The  issue  was,  that  she  petitioned 
banishment  from  Scotland ;  to  which  the  pro- 
secutor agreed,  rather  than  run  the  risk  of  a 
judgment  in  her  favour." 

The  following  Case,  and  Mr.  Burnett's  re- 
marks upon  it,  will  well  illustrate  the  nature  of 

a  Scots  Special  Verdict. 
>  • 

**  In  the  case  of  William  Doig,4ried  at  Perth 

for  murder  and  robbery  before  lords  Tinwald  and 

Minto,  in  May  1755 ;  the  jury  returned  the 

following  special  verdict,  on  which  sentence  of 

death  followed :  <  Find  it  proved,  ^hat  part  of  the 

<  goods  found  in  the  pannel's  possession  when  ap* 
'  prehended  were  the  property  of  the  deceased. 

*  As  also  all  in  one  voice  find  that,  time  and  plac^ 

<  libelled,  Patrick  Maxton's  body  was  foi^nd  in  a 

*  ditch,,  or  hole  full  of  water,  in  the  Mosswood 
'  end  ;  and  from  the  marks  of  violence  on  hia 

<  body,  find  it  pfoven  that  he  was  murdered^ 

<  and  likewise  they,  all  in  one  voice,  find  il 

*  proven,  that,  time  and  place  libelled,  the  pan- 

*  nel  and  the  deceased  met  on  the  road  betwixt 

<  Perth  and  Metbern,  and  travelled  westward,  in 

<  company  with  several  others,  till  they  came  to 

*  the  Milne-town  of  Carschead,  when  the  de- 
'  functand  the  pannel  parted  from  the  rest,  and 

<  went  together,  as  they  gave  out,  towards  the 
'  Moss  side  of  Matherly  :  that  the  pannel  came 
'  there  alone ;  but  that  Patrick  Maxton  was  not 

<  seen  afterwards,  ti))  the  body  was  found  mur« 

*  dered  as  above.' "  "  Here,"  says  Mr.  Burnett, 
the  robbery  is  inferred  as  committed  by  the 
prisoner  irom  the  possession  of  part  of  the 
goods  of  the  defunct ;  and  the  murder  from 
this  circumstance  also  joined  to  the  partiea 
being  left  alone  together;  and  the  prisoner 
afterwards  only  appeariug,  without  giving  any 
account  of  his  associate.  The  prisoner's  coun- 
sel were  Wedderbum  (afterifardslord  Rosslyi^,) 
and  Rae  (afterwards  lord  justice-clerk.^  Nu 
debate  appears  to  have  taken  place  on  the  ver- 
dict." Burnett's  Treatise  on  various  branches 
of  the  Criminal  Law  of  Scotland,  p.  5^2. 

*  <*  It  is  currently  reported  that  three  of 
the  jurymen  dissented  in  opinion  from  the  rest, 
but  if  so,  they  had  not  the  courage  to  desire 
their  dissents  to  be  marked,  as  perhaps  avaiW 
ing  not  in  Scotland,  where  a  majority  of  the 
jury  determines  the  question  whether  ffoilty 
or  not."  Supplement  to  the  Trial  of  Jamea 
Stewart. 
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It  appears  that  in  the  report  of  this  trial  te 
which  the  *  Supplement'  refers,  mention  is  made 
thai  «<  this  Imarlocutor  [ordaining  the  assize 
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the  pftnnd  JtnM  Stewart  OoiNf  ibt  tifd 
part,  of  tftre  maimer  of  Colin  OnipbieH  of 
Olenore.  In  fritoess  whereof,  our  iaM  cIhmi- 
cellor  and  derk  bare  aobicribed  tbMe  presentB 
in  our  oames,  aad  id  oar  predeoce^  plaee  imd 
date  above-  wrhten . 

(Signed J      "  Colin  Campbell^  Chan. 
•*  Jit.  CaucMeu.,  CI.*» 

After  rettdbff  tMa  terdict  the  Court  proeeed- 
dd  to^  jpif ^  jadifmeM ;  which,  beingf  wriifen 
dovrn  ih  the  book,  and  tigned  by  the  whbh 
jndgei,  was  re*d  by  the  clerb,  attd  in  the  uatlal 
manner,  reputed  prooouneed  by  the  dempMer 
to  the  pannel,  as'followa : 

to  inclose]  havinff  been  pronounced  by  the 
three  j'udeea,  the  lord  Elchies  said  to  the  jury 
words  to  this  purpose,— That  as  they  bad  been 
Bttch  Ihtigued  by  the  extraordhiary  tengtb  of 
Ibe  trial ;  and  as  the  case  nh#  to  be  h^  to 
cbenr,  was  of  the  utmost  consequence,  n6  less 
than  Nfe  or  death,  it  deserred  thHr  ibost  rtfMons 
ted  deliberate  consideration :  and  that  tb^r^ore 
a  long  tiine  (fnll  twenty-seven  hours)  tras 

E>en  them  to  return  their  verdict  And  his 
rdship  added,  thiat  be  thought  It  Rii|;ht  he 
▼ery  proper  ihlf  them  to  Refresh  ihemlerves 
with  steep^  before  they  should  ph»cM  to  con- 
sider tlie  case,  and-nnthe  out  tfaeh-  verdict :  for 
whieh  he  said,  conches,  dee,  shonid  be  ortfered 
into  the  place  where  they  were  to  be  inckm- 
ed."  Upon  which  the  iruthor  of  the  *  Sop- 
clement'  i;emarks,  "  It  would,  donblless,  have 
been  commendable  in  the  jury,  if  they  bad 
complied  with  this  seasonable  advice  of  the 
brd  Efohies,  considerinflr  that  they  had  now 
been  sitting  in  court  about  fifty  hours  without 
iHeep;  which  as  they  wanted  m:ach,  so  after 
being  refreshed  #ith  it,  they  might  have  deli- 
berateYy  and  with  their  eyes  open  consider^ 
the  case  of  the  poor  pannel.  The  jury,  how- 
ever, were  pleased  to  refresh  themselves  only 
with  wine  and  the  like,  and  immediately 
thereafter  to  fall  to  their  businesa,  with  the 
same  drOwsv  noddles ;  in  whidh  they  made 
such  dispatch,  as  to  have  it  dressed  up  and 
ended  soon  after  eleven  o'clodc  of  the  same 
Ihrenoon ;  a  tiine  shorter  thiin  Ibnr  honrs  at 
most. 

•  •*  — -O  horrid  to  relate ! 
"  About  man's  life  they  did  not  hesitate. 

"  In  the  aflemoon  of  this  day,  Mr.  Stewart 

2ounger  of  BallacheUsb  meeting  Mr.  Camp- 
ell  of  Ederline,  one  of  the  fifteen,  on  the 
street  of  Inverary,  told  him,  that  every  one 
was  surprised  ^t  the  dispatch  the  jii^y  hMmade 
in  examining  so  long  a  case;  and  asked  Mr. 
CafnpMI,  How  it  was  ^possible  they  could  do 
to  much  in  so  short  a  thne  P  To  which  Mr. 
Camplien  answet^.  We  oriy  considered  the 
txenrpatory  proof;  as  for  the  other,  (viaj.  the 
proof  against  the  pannel),  we  all  bad  it  in  our 
heads  hefore.  Pew  will  doubt  the  truth  of 
Ms  answer.    They  had  made  up  their 
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'•The  Lord  Jnstlc^   Gtenerali  wtA   UMb 
C6mmissioners  of  Joslicinry,  .baviog  eOMi^ 
dered  the  verdict  of  aseise,  a^  da«e  the  34Mb 
current,  aceordhnf  to  the  prenent  atiley  r«lut«wl' 
this  day  against  James  Stewart,  fwonel,  where- 
by he  is  Ibund  Guilty,  art  a(nd  part,  of  thai 
murder  of  Colin  Campbell  of  Glenare ;  they, 
in  respect  thereof,  by  me  mouth  <ff  John  Mi6« 
kenzie,  dempster  of'^oouft,  de^ttm  and  adjadg* 
the  said  James  Stewart  to  be  carried  ba<A  to 
the  prison  of  Inverary,  and  tbte«ln  to  reoiahi 
till  the  5tb  day  of  October  oeltty  aceordinf  to 
the  present  style ;  and  then  to  be  delivered  ofer 
by  the  magistrates  of  Inverary,  and  keeper  of 
the  said  prison,  to  the  sberiflTHdetnite  of  Argyll* 
shire,  or  his  substitutes ;   and  to  be  by  tti^'m 
transported  to  the  shire  of  InTemesi,  and  de- 
livered ever  to  the  sberifT-depnte  of  f  aredkeait 
or  his  substitutes ;  and  to  be  by  fhem  trans- 
ported to  Fort  William^  and  delivered  over 
to  the  i^ernor,  depnt^r-govemor,  or  cote- 
mander  m  chi^,  for  ttie  time,  of  the  aald  gar- 
rison, to  be  by  them  committed  to  prison  in  the 
said  fort,  therein  to  remain  till  the  7th  day  of 
November  next,  according  to  the  present  style ; 
and  then  again  to  bo  oeKvereo  over  io  the 
sheriff-depute  of  Inverness*shire,  or  his  substi- 
tutef ;   and  io  be  by  them  trananorted  over  tfao' 
iVrry  of  Balhichelish ;   and  dehvered  over  to. 
the  sheriff- depute  of  Argyllshire,  or  his  soh- 
stitntes,  to  be  by  them  carried  to  a  gibbet  io  bO 
erected  by  the  said  sheriff  on  a  oonspicuoos 
eminence  upon  the  sooth  side  of,  and  near  to 
the  said  ferry:    attd  decern  and  adjudge  the 
said  James  Stewart,  upon  Wednesday  the  8th 
day  of  November  next,  according  to  the  pre* 
sent  style,  betwixt  the  hours  of  twelve  at  noon 
and  two  afternoon,  to  be  hanged  by  the  neck 
upon  the  said  gibbet,  by  the  bands  of  an  exe-' 
cutioner,  UDtit  be  be  dead ;   and  thereafter  to 
be  hung  in  chains  upon  the  said  gibbet ;  anit 
ordain  all  bn  moveable  goods  and  gear  to  bo 
escheat  anil  inbrought  to  his  majesty's  nse;  > 
which  is  pronounced  for  doom. 

(Signed)  "  Argyll. 

"  P.  Grant. 

«'  Sk.  FnRoosoN.'* ' 
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After  which  the  Lord  Justice-jGeneral  spoke  to 
the  pannel  to  the  followiog  ^ect  :* 

James  Stewart,  you  have  had  a  very  long 
and  most  impartial  trial :  you  have  bi»n  pro- 
secuted With  all  the  moderation  consistent  with 
(he  crime  yon  stood  accused  of;  and  your 
eoansel  have  defended  you  with  great  ability^ 
and  with  decency .  The  jnry  have  unanimooa* 
fy  found  you  goiKy  of  having  been  accessary 
to  this  horrid  murder,  which,  upon  doe  consi-] 
deration  of  all  circumstances,  seems  to  be  ac-* 
cording  to  the  evidence. 


•  «« The  L- 


B  spoke  to 

^he  condemned  pannel,  in  an  angry  style,  as 
many  of  the  bystanders  then  thoog|^t :  and  we 
alErm,  that  the  speech  spoke  was  much  more 
acute  ahd'  bitter  than  the  speech  printed.'^ 
Supplement totheTdalofJameo!;$tewirt.    ' 


to imAk  jouMMiUey  bow 

is  9f  whicb  7««  ptiuid  omi- 

umttt  mfiunoiM  ttarder  ami 

,  io  deiance  of  tbe  fanrs  of  God 

«*d  the  cwpiiw  priodplc*  of  Imba- 

mM  ODO  etresmBlMioe  mora,  whidi 

yoar  guilt ;  an^  llntt  k,  your  ingra- 

iMi  gatSloinafty  who,  by  yoiir  noanff, 

Yoa  bad(,  by  your  artifiota^ 

conMOBee,  before  Wt  bad  tine  to 

of  the  drcmiislaiiees  of  the 

ofvUchhcwasajilfioiDtedlstoirerd.  This 

yov  abnaeil  lo  much,  aa  to  raise 

afmoncfy  froiR  tbe  tenanls  for  your  own 

b«t  wlico^  ia  obedienoe  to  the  orders 

be  waa  remwf'mg  yen  and  others 

le  lanne  ther  did  poasess,  theo,  aecord- 

Ibe  BaUee  alwayt  prevaiKtig  ia  uociri- 

pdita  of  the  Highlaiids,  vour  iaeeterate 

began  :  eo  that  it  nay  be  said  of  you, 

?a«  firat  eat  bis  bMd,  aad  then  abed  bis 


ji,  a  nesu 


[a» 


Ta  Inoe  your  crime  from  its  tree  erigiDal 
I  will  oae  the  words  of  our  atatala-boolc, 
barbarous  cruelties  tad  lawless  oppres- 
liaed  in  tbe  Highlaada  dafing  several 
,  agaiast  which  the  hiws  made  so  long 
■  tbe  year  1587,  and  ivforced  in  1690, 
•a  aarerey  that  the  elans  were  bound  to  de- 
fiver  heatages,  as  aecurities  for  the  peace,  who 
area  to  be  potto  death,  if  no  redrsss  wss 
To  tbia  I  mast  add  that  obstinate  and 
hicarable  disaffection  and  avenion  to  the 
m  several  Higbiaad  clans,  and  hi 
your  siwn,  erer  siooe  the  bappy  He* 
I,  aad  the  estaUisbment  of  the  crown  in 
Kioleataot  line, 
tbe  yedr  1715,  tiare  broke  evt  a  most 
fsl  atid  aaiwafoliM  rebellion,  soon  after 
imtisrtan  of  m  bte  an^eBty  to  the  throne ; 
wbiab  tiM  part  year  olaa  acted  ia  weM 
ao  many  being  here  pnlseat  that  were 
ea  of  tbehr  coaipesing  part  of  the  rebel 
,  whicb  besieged  thia  town.    This  I  my- 
iMve  reasoB  to  ktiow.    A  royal  fodemmty 
Mtfwed  after  tbose  tveasoaa  tliea  osrm- 
bai)  ia  tbe  year  1719,  yoinrclan,  nn- 
of  tfeicir  Ihrea  and  fortunes  having  been 
giflitcd  tnem  only  two  years  before,  did  f^wn 
nm  ito  rabenioa,  aad  assisted  a  foreign  enemy 
ia  aa  iavaaioB  :    ia  this  yon  are  said  to  have 
mied  a  part,  thoagh  at  that  time  very  young. 
Ia  Hie  vaar  1745,  the  restless  spirits  of  the 
AadKaieil  Bigbtandera  again  prompted  them 
la  Aiaa  A  IbM  rebellion,  In  which  yon  and 
year  daa  Ibtvtted  a  regiment  in  that  impioos 
satlee,  and  ra  #4ifeta  you  persevered  to  tbe  last. 
Tbe  Wrme  PhfvidOdoe  at  first  permitted  you 
la  sMain  so«e  advatitagea,  which  has  possibly 
been  to  give  ytm  time  to  repent  of  your  crimes. 
Bat  aM  can  dive  into  tbe  secrets  of  the  AU 
fltigliy  t  M  HM  Heaven  raised  ap  a  great 
friaee,  tbeaad  of  onr  grtciods  king,  who,  with 
sbenge  eqoaMo  that  of  bis  ancestors,  and  with 
dMidaet  soperiar  to  hia  veafs,  did,  at  one  blovr, 
pot  at  end  to  an  y«Mir  vneked  attempts. 
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ff  Yim  had  bien  soooessftil  in  tbdt  ssbeMwa* 
yon  bad  beea  now  tiipmphaat  wilb  year  eoa^ 
fcdaratas,  trampling  npon  tlw  laira  of  ^our 
cOaaftry,  the  liberties  of  year  foUow^aabjeets^ 
and  aa  the  Protcatant  rdigion :  you  might  bava 
been  ffii^i^g  tbe  law,  where  yon  now  have  re« 
ceivad  tbe  judgment  of  it ;  aad  we,  who  aia 
tbia  day  your  jadgea,  might  have  been  triad 
before  oae  of  year  aiock  coarta  of  jadicature, 
and  then  you  might  have  been  satial^  witb 
tbe  Uaod  of  aiy  name  or  clan  to  wbkb  yaw 
had  an  averakm. 

I  have  thonght  it  my  duty  to  nat  yon  ia 
Dttind  of  these  fads,  only  to  mark  out  tboaa 
wicked  patha  which  have  led  you  to  destrua* 
tion  :  aad  thovgh  yoa  dou'l  aow  ataad  accused 
as  a  rebel,  nor  am  1  permitted  to  call  yoa  a 
traitor,  because  bia  majesty's  vndeaerved 
mercy  to  yoa  did  several  y eara  ago  restore  yoa 
to  the  atate  of  an  ianoccut  man  ;  yet  I  OMrf 
say,  with  great  force  of  truth,  that  ttiia  mnider 
has  been  visibly  the  efiect  aad  cease^aeaae  of 
the  late  rebellioa. 

ITou  may  yet,  during  tbe  short  time  yon 
have  to  live,  be  of  great  aerviee  to  your  IHen^i 
and  neigbbofirs,  by  warning  them  against  those 
pfinoi|)tes  aad  |»raeticea  which  have  broogbt 
vou  to  tliia  utttimdy  end ;  and  laay  the  Lard 
have  mercy  upon  your  ioul  !* 

Immediately  after  sentence  of  death  bad 
passed  upon  Jahies  Stewart,  and  the  Lord 
Justice-General  had  ended  bis  speech,  the 
pannel  said, 

**  My  tords,  I  tamely  submit  to  my  hard  sen  - 
tence.  I  forgive  the  jury,  and  the  witnesses, 
who  have  sworn  several  tnings  fUsely  against 
me :  and  I  declare,  before  tbe  great  uod,  and 
thb  auditory,  that  I  bad  no  previpus  knowledge 
of  the  murder  of  Colin  CampbeTl  of  Glenure, 
and  am  as  innocent  of  it  as  a  child  unborn,  I 
am  hot  afraid  to  die ;  but  what  grieves  me,  ia 
my  character,  that  after- affes  should  tbiak  me 
capabie|of  such  a  horrid  and  barbarous  murder.*' 

Thereafter  the  pannel  waa  ordered  back  to 
prison,  and  executed  according  to  his  sentence; 
and  the  nsoming  before  he  went  to  execution^ 
he  declared  to  tne  sheriff  bis  innooence  of  the 
fact  ftir  which  be  waa  convicted ;  aad  did  the 
same  at  the  gallows,  with  many  protestationa 
of  his  innooence,  calling  God  to  witness  the 
truth  of  what  he  declared. 


t«*i 


Of  this  case  Amot,  in  his  Qollection  of  Cri- 
minal Trials,  has  inserted  an  abstract,  to  which 
he  baa  subjoined  the  followiag  observations : 

**  Tbe  G^uilt  charged  asfainst  the  pannel  id, 
that  he  was  accessory  ifT,  and  art  and  pan  ih 

--  -  .  ■IJIBII  111  ' -Tl 

*  When  the  sentence  was  pronouneed 
against  James  l^iewart  at  Inverary,  the  gentle- 
men who  attended  tbe  trial  the  preceding  days,- 
having  been  all  tired  with  it,  did  nottalrenotea 
tbe  last  day :  hot,  as  far  as  they  can  recollect, 
the  substance  of  what  the  Lord  Justice-General 
then  said  to  the  pannel,  was  as  is  above  set 
dowii.     Farmer  Edition, 
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compiriD^  tbcf  murder  of  Gleaare,  which  wlw 
perpetrated  by  AUao  Breck  Stewart.  There- 
ibre,  if  there  b^  not  legal  evidenoe  that  AllaD 
Breck  was  the  murderer,  the  charge  of  gailt 
▼aaishesi  and  it  becomes  perfectly  uaoecessary 
to  consider  the  second  propositfou,  viz.  the  pn- 
aoner's  accession  to  the  murder  alleged  to  bare 
been  committed  by  Allan  Breck. 

'^  The  only  positive  etidence  relative  to  the 
perpetrator  of  this  mnrder,  is,  that  it  was  com- 
mitted by  '  a  man  wiih^  a  short  dark  coloured 
*  coat,'  and  this  is,  in  some  respect,  applicable 
to  Allan  Breck,  as  he  was  seen  on  the  day  of 
the  murder,  not  far  from  the  place  where  it 
was  committed,  dressed  in  a  dun  coloured  great 
coat,  and  dark  short  coat.  Allan  Breck  did 
frequently  use  threatening  expressions  against 
the  deceased,  and  he  did  display  the  roost  in- 
dubitable signs  of  fear  and  guilt.  But  it  is  cer- 
taMi  that  bis  guilt, as  a  deserter,  was  heighten- 
ed by  bis  having  been  in  the  rebellion,  and 
thai  bis  life  was  thus  forfeited  to  his  country ; 
and  the  reader  must  determine  with,  himself 
'  whether  Allan  Breck's'fear  of  being  appre- 
hended proceeded  from  the  desertion,  of  wnich 
be  was  notoriously  guilty  ;  or  from  this  recent 
murder,  of  which,  even  independent  of  guilt, 
he  had  reason  to  conclude  he  would  be  sus- 
pected, on  account  of  his  connection  jvith  the 
nimily  of  Ardshiel;  and  of  his  fugitive  and  wan- 
dering life. 

"  The  circumstances  from  which  the  prose- 
cutors inferred  the  prisoner's  accession  to  this 
murder, ^may  perhaps  be  fit  enough  to  excite  a 
BUspicion  of  guilt  in  the  speculations  of  the 
closet,  but  I  apprehend  them  to  be  in  the  high- 
est degree  improper  and  dangerous,  to  be  pro- 
duced as  evidence  to  affect  the  life  or  fortune 
of  a  prisoner  in  the  tribunal  of  justice. 
.  **  The  circumstances  were  shortly  these :  that 
Allan  Breck,  a  kinsman  of  the  prisoners,  paid 
bim  a  visit  three  days  preceding  the  murder, 
sat  with  him  and  other  company  at  supper, 
and  slept  m  a  bam  :  that  Allan  Breck  put  off 
his  French  clothes,  dressed  himself  in  a  short 
coat  belonging  to  the  prisoner,  op  his  son,  ere 
be  went  to .  work  in  a  field  of  potatoes ;  and 
ttext  morning,  when  he  left  the  house,  went 
off  dressed  in  the  short  clothes,  and  left  hie 
own ;  which,  by  the  bye,  he  had  done  upon 
former  occasions :  that  the  prisoner,  upon  the 
search  which  was  to  be  made  for  the  murderer 
of  Glenure;  supplied  with  money,  for  the  pur- 
pose of  making  an  escape,  his  kinsman,  Alhin 
Breck,  a  fugitive,  and  a  deserter :  that  the  guns 
about  the  prisoner's  house  were  hid,  in  a  coun- 
try where  it  was  a  crime  to  be  possessed  of 
arms :  that  the  prisoner  had  used  repeated  ex- 
pressions   of  resentment   and    of   vengeance 
against  Glenure ;  and  that,  afiter  the  murder, 
Allan  Breck  expressed  his  apprehension  lest 
the  prisoner  or  his  son-  should  be  betrayed  by 
their  own  tongue.  ' 

**  These  are  the  amount  of  the  evidence  against 
the  prisoner,  which  resulted  from  a  scrutiny, 
by  uo  means  warrantable,  into  his  life  and  con- 
duct. The  rigoroas  dui-ance  in  which  he  him- 
self was  confined,  antl  his  sop  and  servants  being 


kept  close  prisoners  in  separate  apartments, 
have  been  already  mentioned.  His  repositories 
were  thrice  searched  by  the  prosecotors  rela- 
tions without  legal  warrant,  and  attended  by  a 
military  force :  and  every  circumstance  of  bm 
life  and  conversation,  for  a  period  of  two  vcara, 
was  raked  into  with  the  most  invidious  industry. 
But  this  last  mode  of  extractiuf^  evidence,  and 
the  result  which  flowed  from  it,  require  to  be 
particulariy  considered. 

-**  Where  there  is  no  positive  evidence  de- 
monstrating the  author  of  a  mischief  whk^h  an 
individual  has  sustained,  menacing  expressions 
may  be  justly  admitted,  along  with  other. cir- 
cumstances, as  a  link  of  the  chain  of  circiim- 
stantial  evidence  ai^ainst  a  prisoner.  But,  t» 
lay  much  stress  upon  general  expressions  of  • 
resentment,  and  even  o?  vengeance,  such  as, 
'  I  wish  he  were  hanged ;'  *  he  is  unworthy  t» 
*  live;'  s  1  will  cause  biro  to  repent  it,'  or  the 
like,  would  lead  to  a  conclusion  equally  false 
and  fatal.  In  social  intercourse^  the  energy  of 
our  expressions  of  applause  or  of  censure,  of 
.gratitude  or  of  resentment,  is  often  proportioned 
to  the  strength  rather  of  our  language  than  ol* 
our  feelings.  But,  if  a  deep  and  mortal  blow 
be  meditated,  I  apprehend  the  deviser,  instead 
of  suiting  his  expressionB  to  his  purpose,  would 
endeavoor,  by  toe  smiles  of  his  countenance, 
and  the  smoothness  of  his  language,  to  concearl 
'the  rancour  of  his  heart. 

**  Let  any  person  who  has  laboured  under 
embarrassed  circumstances,  who  has  felt  for 
the  distress,  for  the  impending  ruin  of  his  fa-> 
mily  ;  i»ho  has  been  chastised  by  the  rod  of 
power,  reflect  upon  the  expressions  of  resent- 
ment and  of  anguish  which  may  have  escaped 
him  when  his  heart  was  open  to  a  friend >  when, 
his  passions  were  inflamed  by  liquor;  and 
then  let  him  condemn  (if  he  can)  the  prisoner 
as  a  murderer,  on  account  of  the  expretsions  of 
vengeance  which  are  prored  against  him  in  the 
course  of  this  Trial. 

'<  The  only  part  of  the  evidence  affecting  the 
prisoner  which  makes  a  serious  impression 
upon  me,  is  what  felh  from  Allan  Breck  in  ih€ 
wood  of  Koalisnacoan,  that  he  was  afraid  lest 
the  prisoner's  son  *  might  be  betrayed  by  hia 
own  tongue.'*    The  following  reasons,  bow - 

*  <'  Unless  that  rule  in  the  scriptures,  of  visit- 
ing the  sins  (»f  the  father  upon  the  children,  ia 
to  be  inverted  by  our  law,  and  the  sins  of  the 
chiUren  are  to  be  visited  upon  tlie  father,  I 
entertam  a  faint  suspicion  that  a  mistake  baa 
been  committed  in  the  course  of  this  Trial,  and 
that  (if  an V  of  the  family  was  guilty)  the  prin 
soner  has  been  hanged  instead  of  his  son  Allan. 
The  circumstances  of  the  little  gun  in  the  de- 
positions of  Dugald  and  John  Beg  Maccolls, 
and  Allan  Breck's  fear  lest  the  prisoner's  son's 
tongue  should  betray  bim,  afford  a  more  point- 
ed evidence  against  the  son  than  any  which  is 
adduced  against  the  father.  Besides,  it  ia 
worthy  of  remark,  that  the  prisoner's  son  had  a 
coat  precisely  of  the  same  nuike  and  colour 
with  that  which  Allan  Breck  wore  on  the  day 
Glenure  was  murdered."    Arnot« 
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cicr,k«l  ne  to  doubt  the  uife^  and  profiriaty 

oCmilnctacli  ao  «zpreKion  as  this  the  faob- 

iaiin  if  lakiag  away  the  life  and  fame  of  a 

pQwr:  Imo,  The  wilneaa  who  deposed  to  it 

lifeM  ander  the  rod  of  power ;  be  had  been 

mfawi  to  dose  custody  in  Fort  WilHtHB,  and 

psiifi  dreaded  that   be   hioiself  might  be 

Mt^  to  trial  for  this  murder.     Sdo,  The 

fldiest  rariatioii  from  Allan  Breek's  expres- 

MB,  pfoeeedio^  from  misconception,  or  want 

«f  ooMrf  in  the  witness,  or  from  the  mistake 

4  tbc  inierpreler  %bo  translated  the  evidence, 

■i^t  make  an  important  difference  in  the  coo- 

cfa»oa  to  be  drawn  from  Allan  Brack's  words. 

ForiBitaDce,  if  Allan  Breck,  instead  of  saying 

k  was  afraid  the  prisoner's  son  *  might  be 

'kiiayed  by  bis  own  tongue,'  did  say,  be  was 

afifsid  the  pnconer's  son  *  might  fall  a  victim  to 

lit  awQ  tongue;*   in  this  case,  Allan   Breck 

vadd  have  said  no  more  than  what  was  uoto- 

r.sBfly  joat  and  true,  viz.  that  the  resentful 

aprcssiooa  used  by  the  prisoner  and  his  son 

i^iBrtGienare  would  bear  bard  upon  them. 

•<  Tbk  trial,  upon  Uie  whole,  points  out  the 

pnpriety  of  two  alterations  being  adopted  in 

die  criminal  law  of  Scotlan|l :  Imo,  That  the 

pHsaacr  should  here,  as  in  England,  hafe  a 

|oacr  of  chulleoging  a  certain  number  of  the 

jKois,  without  cause  assigned.    2do,  That,  in 

ibe  Highlands  of  Scotland,  where  the  districts 

we  Bcooled  by  tribes  or  clans,  between  many 

tf  wbicn  inveterate  feuds  did  subsist,  a  prisoner 

ihsald  have  it  in  bis  power  to  say,  '  I  who  am 

'  a  Stewart  will  not  be  tried  by  a  jury  of  Canip- 

'  bdls,  far  the  murder  of  a  Campbell ;'  or,  *  1 

'  who  am  an  officer  of  excise,  will  not  be  tried 

*  fer  the  murder  of  a  smuggler,  in  a  country 

'where  all  the  merefaants,  fanners,  &g.  are 

'  iBiaggiera.'     And,  as  the  lawyers  for  the 

crswn  hare  it  in  their  power  to  bring  a  prisoner 

frooi  the  district  where  he  lives,  or  where  a 

criaie  has  been  committed,  to  staodtrial  before 

Ibe  High  Court  of  Justiciary  at  Edinburgh,  so 

a  prisoner  likewise  should  mive  it  in  his  power 

ti  araid  th«  pnjodioes  which  may  be  enter- 

of  him  In  a  particular  district,  and  to 

in  being  tried  at  Bdinbnrgb." 


The  following  passages  are  extracted  from 
T^e   Supplement  to   the  Trial  of  James 


.»» 


**  Ffom  tins  unhappy  period,  until  the  fatal 
lay  of  exacutioo,  Jamea  Stewart  behaved,  ia 
every  respect,  so  like  a  good  Christian,  that  bis . 
neatest  enemies  were  fbroedto  commend  him, 
Heching  now  afflicted  him,  but  the  thoughts  of 
fearing  a  moat  kind  ^ife,  with  a  pretty  no- 
tosnios  lamily,  not  provided  for  ;**  and  a  rea* 
ssaable  concern  for  his  own  character,  because 
sf  the  determined  Ignomimous  manner  of  hb 

death,  and  the  alleged  cause  given  tor*  it.    To 

— p, , ^     .      ■ 

'  *  "  Former  sofferiogs,  sis  years  ago,  had  left 
Ud  ao estate;  and  the  ezpeoce  of  this. trial 
^^ailcd  attiieiiftd  acqHiicd  fiiaee.'!    Suppl. 


die,  heeaid,  on  a  gallows,  for  having  acted  a 
part  in  an  assassination,  was,  he  believed,  what 
few  that  knew  him  could  ever  have  thought 
was  to  be  bis  end.  This  he  re|fretted  at  first 
to  his  friends  who  came  to  see  him  in  his  con- 
demned state ;  bat  afler  being  assured  by  tl>e 
featlemen  who  had  been  his  counsel,  that  they 
ad  all  kept  notes  of  their  pleadings,  in  order 
to  the  publishing  bis  trial,  be  became  quite  sa- 
tisfied and  easy  in  bis  mind.  '  If  that  shall  be 
'  done,  (said  he),  the  world  will  have  an  op* 
*'  portuniiy  of  seeing  and  judging  of  my  share 
'  m  the  murder,  a  crime  1  ever  abhorred,  and 

*  the  justice  done  me  in  the  trial.'  Ret  ipm 
nunc  loquitur.  At  bis  receiving  the  holy  sa- 
crament, fi-om  the  hands  of  a  worthy  clergy- 
man, the  necessity  of  confession  and  repent- 
ance was  strongly  set  forth  to  him,  and  the  ques- 
tion then  put,  *  Are  you  guilty  of  the  murder 

*  of  GlenureP'  He  ansviered,"*  in  a  most 
solemn  manner,  M  am  irot  guilty  of  it,  even  in 
« the  smallest  degree:  If  I  be,  may  this  which 
'  I  am  about  to  do,  tend  to  my  eternal  darona- 

*  tion  V  In  a  word,  be  gained  the  esteem  and 
regard  of  every  body  ;  *od  his  military  guard 
admired  and  pitied  him  so  much,  that  many  of 
them  shed  tears  at  his  death ;  thereby  con- 
vincing me,  that  their  hearts  are  not  so  callous 
as  is  commonly  thought.  I  appeal  to  them- 
selves if  this  be  not  true.  But  let  the  dying 
man  first  speak  for  himself,  when  come  to  the 
last  period  of  bis  life.  The  hour  of  death,  yoa 
know,  is  the  hour  of  truth !" 

The  Dying  Speech  of  James  Stewart. 

My  dear  countrymen  ;  The  several  motives 
that  mducetl  me  to  offer  the  world  a  narrative 
of  my  uncommon  misfortunes,  are  as  follows : 

First  of  all.  My  innocence  makes  my  suf- 
ferings easy,  and  alleviates  all  a&ictions,  be 
tbey  never  so  severe  in  the  eyes  of  roan. 

Secondly,  That  my  silence  upon  this  occa- 
sion might  not  be  constructed  to  my  prejudice 
by  my  prosecutors ;  as  my  silence  at  the  bar, 
when  1  was  bearing  some  of  the  evidences  aver 
untruths  againet  me,  was  said  to  have  pro- 
ceeded from  conviction  of  jfuilt,  and  that  if  I 
should  challenge  them,  they  would  say  more 
than  they  did. 

Thirdly,  In  order  to  let  the  world  know  the 
hardshipa  put  upon  me  since  my  confinement, 
contrary  to  the  known  laws  of  this  nation ; 
which  effectually  disabled  me  from  making 
many  defences  I  otherwise  might  produce. 

Fourthly,  That  it  came  to  my  ears  niy  pro* 
aecutors  bad  spread  a  false  report,  that  1  made 
a  confession  of  that  crime  when  in  InKrary 
gaol  after  receiving  my  hanl  sentence. 

Fifthly,  That  I  might  offer  my  poblie  advice 
jbo  my  friends  and  relations  upon  this  melan- 
choly occasion. 

These  are  the  chief  reasons  for  the  following 
narration  of  facts ;  which  I  hope  to  maka 
appear  so  clear,  as  will  convince  the.  onpre* 
jadieed  part  of  mankind  how  much  I  am  in- 
jured,.  and  that  I  die,  as  I  endeafoured  to  livOi 
anhonestmao.  • 


tssj 


SS  GEORGE  U. 


TriM^JwHut  StfKart, 


i^ 


kM  i»ihm  fint  article,  of  my  bcisf  trt  ud 
tmmrv  to  Olctmre'j  Bmrdcr,  !  pMi- 
ikftlky  dMjr,  dimctty  or  iodirMlly ;  nor  do  I 
Inoir  vlio  was  the  aislor,  furtlier  tbao  my  im- 
liicioA  of  Ailan  Breek  Slewait,  founded  upon 
^onmanncw  tliat  have  cast  up  since  the 
happened :  and  1  do  declare,  that  it 
Dtl  from  any  conviction  olhia  being  guilty 
of  iha^  eriroe  J  sent  him  monejr  to  earr^  him 
jafflfae  oooatry ;  bat  oot  of  charity  and  friend* 
-abip  I  bad  lor  liim,  not  only  as  a  relation,  but 
likewise  as  a  pupil  left  t6  my  charge  by  bis 
Aiber ;  and  as  a  person  wlio  keptelMo  by  my 
Jbrotboff  in  his  greatest  distrsm,  when  Iniving, 
before  be  got  off  the  coontry ;  and  that  I  knew 
l^e  was  a  deserter,  so  dorit  not  stand  a  praoog- 
•ition.      I  also  declare,  it  was  without  my 
Imowlsd^  he  oarriod  any  part  of  my  clotbw 
sritb  him,  firom  my  bouse,  upon  the  Tuesday 
befiire  the  murder.     Nor  did  I  know  where  be 
'  vas,  or  where  ho  bad  gone  to  from  tliattime, 
.rnHil  DonaU  fltowart,  nephew  to  Ballacfaetfsb^ 
mune  lo  ooe  Friday  after  that  unlucky  action 
imppened,  and  told  Alba  Breek  was  at  Koalis- 
Boooan,  and  begfgod  I  might  send  bkn  some 
money  to  help  him  off  the  oonntry,  as  ho  durst 
not  appear  publicly,  ibr  ibar  of  being  soenred 
€»  tbe  absfVe  reason  of  bis  being  a  deserter ; 
and  the  mid  I>onaki  fikewart  told  me,  that 
Allan  Break  assured  him  he  had  do  hand  -in 
the  nmrdsr. 

.    I  likawise  declare^  though  it  is  set  ftirtb  in 
ny  iodictment  that  Alhio  Breek  freqnentod  my 
house  sod  company  most  of  any  place  since  be 
camO  to  tbe  couotrjf  in  March  last,  that  I  did 
4iet  see  him  but  thnce  from  bia  conring  till  he 
went  away  from  tbe  country.    Tbe  ftrst  time 
was,  two  nights  beftiro  1  went  to  Edinburgli 
in  the  beginning  of  April  hsL    The  next  or 
neoond  tioae  was  about  eight  days  after  my 
return  from  £dinburgfa,  which  was  about  tbe 
last  days  of  April,  as  I  best  remember,  when 
Im  ato]^ed  but  one  night  that  I  was  st  home. 
Tbe  third  and  last  time  was  upon  the  Monday 
-bdbre  Oientire's  murder,  that  hn  came  to  my 
Imhiso  about  one  of  the' dock  after  noon,  and 
stayed  that  night ;  and  the  next  morning  I  went 
4rom  home,  vraiob^was  TuoBday,  before  he  was 
out  ot  bed:  nor  did  I  see  bim  that  day,  or 
mace.    II  or  can  1  remember  Qlenure's  name 
jrasaimkeof  in  bisoompsayeitberof thetwo 
last  times,  unlem  it   was   he  that  told  me 
CUemise  was  gone  for  Lochsjber  upon  the  Mon- 
day ;  as  to  whieb  I  cannot  be  poeitire;  but  i 
am  rery  snte  there  waa  no  word  of  destroy- 
ing, him  in  any  way  apoke  of.    The  first  time 
he  must  base  beard  me  talk  of  Glenure,  aa. 
I  told  him  I  was  going  to  giite  in  a  oiemorial 
^r  tbe  tenants  to  the  barons  of  exchequer. 

It  is  also  set  forth  in  my  indiotment,  that  i^ 
was  of  my  own  accord,  and  not  at  the  desire 
pf  the  tenants,  I  went  to  make  application  for 
4bem  in  law.  I  do  declam  it  was  their  desire 
that  all  hMrfal  ways  shouU  be  taken  to  keep 
ikem  in  peascmion  ;  and  do  assure  myself  that 
jMthing  ebligsd  ibem  to  refuse  Aat,  but  fosr 
and  ignorance;  baUering,  that.if  .thsf  afaoold 


own  it,  they  if ouhl  be  made  prisoa^rs ;  aa  all 
tbe  poor  people  were  pot  in  suck  a  terror  by  a 
military  force  kept  in  difierent  parts  of  tbe 
country,  that  they,  1  mean  the  poor  country- 
people,  would  say  wbatorer  tbey  timagbt 
pleased  my  prasecntom  beat« 

I  dedam  what  John  Dow  Break  Maeeoll, 
boutoaa  in  Koalisnaoaan,  deponed  in  regard  to 
my  Qsming  to  Glemire's  window,  was  folse ; 
and  that  at  the  time  be  condasoeiidafl  on  I 
should  base  said  ao,  being  two  jfmn  ago,  I 
waa  in  rery  good  frien&hip  with  Glenura, 
which  bis  lettem  to  ma  about  that  tioia  testify. 
As  to  the  ^ry  John  More  NaoooU,  Dougal 
Maonoll,  and  John  Beg  Maaeoll,  my  aarvaoto 
told,  they  beard  me  say  in  my  brew-bousa, 
that  if  Glenore  did  lire  five  years,  be  would  bo 
Uifd  af  Appin  ;  and  that  1  saw  people  in  Appia 
that  woaid  not  allow  Qleanre  to  go  on  at  sucb 
a  rate;  this  I  do  not  reaoamber.    But  this  I 
can  aafoly  say,  that  Joba  Bag  MaoeolJ  cuab 
into  the  gaol  at  Inverary  to  aee  ma,  next  day 
after  my  aantenee  was  passed,   crying  and 
tearing  as  if  be  was  half- mad,  and  told  me, 
that  tbe  night  Dougal  Maoeoll  and  ha  hiawelf 
were  on  their  way  to  Inverary,  at  tbe  strath  of 
A|»pia,  Ewan  Boy  Alaacoll,  porlioner  of  Oksa- 
drin,  and  the  said  John  More  Maoooll  brought 
two  bottles  of  a^naritm  into  the  barn  wbarp 
tbey  were  oonined,  and  wrought  upon  them 
to  make  op  that  story ;  and  miMle  them  beliasa 
that  it  couid  aot  hurt  bm,  and  w<Mild  gain  them 
fnendsfaip  at  Bamaldina'a  hand.     I  truly  be* 
iiof  e,  though  it  were  truth,  tliat  it  eaald  not 
hurt  any  other  person,  though  aa  v  thing  was 
proof  enough  against  a  man  so  ill  fcskad  open 
as  J  seemed  to  be. 

Alexander  Stowart,  packman,  deponed  se* 
reral  falahoods;  parlieularly  in  regard  of  the 
five  guineas  he  aaul  I  diesired  him  to  tell  Wilr 
liam  Stewart  merofaaut  in  Maryburgb,  to  give 
John  Dow  Breek  credit  m,  for  Allan  Bfccfc'a 
ose;  and  his  saying  1  dcsij*ed  him  to  get  only 
Ai.  sterling  from  William  Stewait,  for  pay;ng 
milk-cows  bought  for  his.  mm  st  Ardahiel ; 
whereas  be  was  only  desired  to  gpet  &/.  starling 
for  paying  these  cows,  as  tbey  ia  trulb  wara 
bought- for  William  Stewart's  use. 

1  declare  tbe  reason  why  1  did  not  challenge 
them  at  the  bar  was,  that  my  lawyers  desired 
me,  though  1  heard  a  witnem  swear  fiilsdy, 
not  to  speak,'  otherwise  t  should  be  worse 
looked  upon :  so  that  I  hope  the  unbiassed  will 
bsliare  that  m  v  sileaos  did  not  pinaasd  ftimi 
fear,  as  sJledged  by  mjr  enemies ;  bntin  oba- 
dieuoe  to  tbe  adfice  giren  me  by  my  oounsel, 
whish  I  was  detarmiaed  to  follow  whatafsr 
should  happen. 

That  tbere  wese  alcnty  of  bribes  or  rewards 
'affiwed  to  sererals,  I  am  well  assursd.  Parti*- 
aulariy,  Donald  Raaken,  herd  to  BaHachelisb, 
a  youag  boy,  was  oifered  eighteen  bandrsd 
merks ;  which  are  his  own  wonis:  bat  he  sras 
bept  dose  prisoner  at  inserary,  so  tbat  none  of 
my  friends  had  aaoem  to  put  afiy  questions  to 
him.  John  Maocombich,  late  mdler  in  tha 
af  Aidshid,  was.  affcnd  bisfomarpoa- 


p 


* 


Jar  Murder. 

•fife  nil!,  for  teBtag  aoy  thin^  would 

tMnrtkarlm.    DonoMi  Maccombiob  uid 

DtMu  MnooD,  both  ia  LaffiMiba,  weie  of- 

IMuBKb  me$l  as  they  pleased  to  oall  for 

uViilrWiSuBt  if  tbey  would  make  any  dia- 

amriB.    1  now  leare  tbe  world  to  jad^, 

atechuceaoMn  had  for  bis  life,  wben  soch 

Met  awe  ofierad  to  poor,  ignorant  coiiolry- 

mfk!  w  what  assurance  can  any  man  have 

HI  loefa  bribes  proYailed  with  some  of  those 

tit«  Bike  oath? 

ifto  ibe  noeomciKMi  hardships  put  upon  me 

■y  coafioemoBt)  tbey  were  many :  auch 

f^  hnf  taken  into  (Histody  without  any  writ- 

InmraotyUpon  the  16th  day  of  May  last; 

Mnltbroogh  night  to  Fort- William,  where  I 

Mi  kept  close  prisoner;  notaUowed  toseeany 

«f  07  iiiends,  or  any  that  eduld  give  me  conn- 

tAt  islil,  about  the  SOth  of  June,  there  came  a 

letter  from  Mr.  WilliaiD  Wilson,  directed  to  my 

lie,  vilh  tbe  act  of  pariiament  dischaigiog 

ihM  isprisomnent  longer  than  eight  days; 

skieb,  wfaea  shewn  to  orfonel  Crawfurd,  who 

tecsnoiaoded  the  fort  and  troops,  he  al- 

h»ed  ny  wife  and  aonae  others  to  see  me : 

bawssld  not  allow  such  as  1  thought  could 

ksf  aunt  use  to  me  to  come  near  me ;  parli- 

ohrty  Mr.  Stewart  younger  of  Ballacheiish, 

«b«une.witfa  sooae  law-ad? ioes  to. me,  would 

■tbeidmitted;    nor  would  Charles  Stewart 

•filer,  sr  William  Stewart  merchant  in  Blary- 

hifb,  get  any  admittance.     In  short,  any 

abocssld  be  supposed  to  be  of  any  service  to 

■e  IB  Baking  my  defences,  were  not  permitted 

•MeMtaaie.    1  do  not  impute  this  usage  to 

eehsel  Crswfurd,  for  whom  1  retain  a  fery 

Cti«g«nl,andwhodidnot  want  humanity, 
bs  aot  got  a  rery  bad  impression  of  me 
hm  my  piejudiced  prosecutors.  And  when 
iiLCrtvfard  left  Port- William  some  time  in 
thebe^iabmg  of  July,  the  new  go? ernor  would 
dh*  saof  to  come  near  me,  turned  my  wife 
f>Me  fpMB  the  fort,  and  discharged  her  to  stay 
*  NuTbuigfa.  And  in  that  close  situation 
^ibfpt,  nntil  my  indictment  came  to  hand 
tetbe  btler  end  of  August ;  so  had  no  way 
liBibettpmy  defences :  nor  durst  any  of  my 
^noii  io  the  ^nntry  offer  to  do  for  me, 
Ijkmis  wouU  be  laid  up  prisoners;  and 
"tnwbo  I  expected  had  most  to  say  for  my 
wwlprtisB,  were  taken  prisoners,  and  kept 
dna  till  my  trial,  so  bad  not  access  to  put  any 
V*>MiM  ts  them,*  by  which  they  were  not 
^^  tsaake  tiieir  answers  wben  called  at  tbe 
1^  1  an  far  from  ebarging  the  governor 
Mb  Ibii  bard  nsage,  who  appears  to  be  a 
pti'iatapail  man,  but  bad  his  orders  so  to 
«ttte. 

aWbca  my  trial  came  on,  I  found  it  was  not 
Ofmwe's  murder  i  bad  to  answer  for,  of 
k  I  tbaok  God  oay  conscience  could  easily 
^jttg»  bat  tbe  sins  and  follies  of  my  fore- 
^f^  were  charged  against  me,  such  as  the 

"^^  tpplioation  to  give  admittance  to  the 

pw's  aaas  and  serrants  was  refused."— ^e 
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rdiellton  in  1716,  in  1719,  and  1745 ;  so  could 
not  be  allowed  the  character  of  an  honest  man : 
notwithstindipg  that  I  firmly  believe,  there 
was  none  present  but  who  was  either  himself, 
or  came  of  people  that  were  concerned  in  re- 
bellion some  time  or  other.  God  forbid  they 
should  be  all  called  villains  upon  that  account ; 
as  tbe  greatest  sinner,  upon  his  repenting,  may 
turn  saint. 

I  was  a  schoolbov  in  the  year  1715,  and  was 
but  little  more  in  the  year  1719  ;  and  if  I  bad 
the  misfortune  to  be  concerned  in  the  year 
1745, 1  was  indemnified ;  and  have  done  no* 
thing  since  to  incur  tbe  government's  displea- 
sure, that  I  am  conscious  of. 

Another  surprising  charge  a^inst  a  man  in 
a  Christian  country  came  in  against  me ;  which 
was,  that  I  was  a  copamon  parent  to  fatherless 
children,  and  took  care  of  widows  in  the  coun* 
try,  which  gained  me  great  infiuence  over  the 
people,  by  which  they  were  much  led  by  me^ 
or  Some  words  to  that  purpose,  I  hope  soon 
to  appear  before  a  judge  who  will  reward  cha* 
ritv  and  benevolence  in  a  different  way :  and  I 
only  regret  how  little  service  was  in  my  power 
to  do,  not  only  to'  the  fatherless  and  widows, 
but  to  all  mankind  in  general ;  as  1  thank  God 
I  would  make  all  the  race  of  Adam  happy  if  I 
could. 

Another  cbaige,  and  a  heavy  one,  was,  that 
when  subfactor  to  Glenure  i  exacted  more 
rents  of  the  tenants  than  was  paid  to  tbe  ex* 
chequer,  and  which  auperplus  rents  1  wronit- 
oosly  applied,  either  to  my  own  use,  or  to  the 
behoof  of  m^  brother  Ardshiel's  children. 

I  own  I  djd  get  some  acknowledgments  from 
some  of  tbe  tenants,  with  the  knowledge  and 
consent  of  the  factor  Glenure ;  and  do  (wclare, 
that  1  was  as  assiduous  as  in  my  power,  in 
acting  for  tbe  benefit  of  said  children,  and  that 
1  diu  account  to  their  behoof  for  all  I  could 
make  of  these  lands,  over  and  above  tbe  rent 
paid  to  the  factor :  and  thought  it  no  crime  so 
to  do ;  but  to  the  contrary,  thought  it  my  duty, 
to  which  \  was  bound  by  th^  ties,  net  only  of 
nature,  but  also-  of  gratitude,  being  the  dis- 
tressed offspring  of  a  very  affectionate,  loving 
brother,  to  whom  I  was  under  many  obliga- 
tioDs ;  and  whose  misfortunes  (I  am  well  as- 
sured) proceeded  from  a  convictiob  of  his  doing 
his  duty,  which  maj  be  construed  by  some  to 
be  owing  to  the  prejudice  of  his  education. 

1  do  declare,  tliat  1  made  00  confession  of 
tbe  crime  alleged  against  me,  at  Inverary,  or 
elsewhere ;  and  that  1  bad  it  not  to  make. 
Nor  can  1  remember,  that  any  there  a^ked  me 
the  qoestioD,  excepting  Mr.  ^exander  Camp- 
bell minister ;  who,  I  am  persuaded,  could  not 
be  capable  of  being  author  of  that  false  calum- 
ny, which  must  have  been  raised  by  some  ma- 
licious persons.  May  God  forgive  them !  It 
is  very  true,  that  1  told  Mr.  Campbell  1  had  no 
personal  love  for  Glenure,  and  that  I  was  sorry 
bow  few  in  his  neighbourhood  had.  But  I 
ho^e  no  man  would  construct  that  as  if  I  had 
an  intention  to  murder  him. 

I  also  told  bim^  that  1  hdd  the  charity  to  be. 
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,  lie^e,  that  the  balk  of  (be  jary  thottghl  I  had 
aome  foreknowledge  of  the  murder.  Yet  I 
•ttU  think,  and  not  witbont  tome  renMO,  that 
they  gave  themaekea  loo  little  time  to  oontider 
the  proofs  of  either  aide,  but  gave  in  their  ver- 
dict upon  the  prepoatefifed  notion  of  goilt. 
What  matt  oonvinoe  all  well-tbinking  iwople 
of  their  heing  to  prepotaeited,  ia  their  itoppiog 
one  uf  my  lawyera  twice  in  his  speech  to  tnem 
aOer  the  witheases  were  examined.  Mr.  Gamp- 
Ml  of  ISouth-hall,  if  1  noticed  right,  was  the 
first  that  interrupted  my  lawyer.  There  was 
some  other  who  atao  saoke,  and  who  1  did  not 
know.*  I  am  told  this  is  not  often  practised 
in  Christie^  couotries;  bat  there  are  many 
ways  taken  upon  some  emergencies  for  an- 
swering a  turn ;  and  it  appeara  I  must  have 
been  made  a  sacrifice,  whoever  was  S[tii|tv. 

As  to  what  Alexander  Campbell  in  Tayna- 
hiib  deponed,  That  1  did  not  know  what  I 
should  nelp  any  of  his  name  to,  if  it  was  not  to 
the  galkiws;  I  do  remember  part  of  what 
fiassM,  thoogh  mv  roemorv  is  not  quite  so 
good  as  Mr.  Campbeira,  or  Colin  Maclaren's : 
but  this  far  t  can  safely  say,  upon  the  word  of 
a  Christian  going  into  eternity,  that  1  bad  no 
other  intention  Ui  what  I  aaid,  than  a  joke ; 
and. if  I  had  any  grudge  at  himself  for  being 
Campbell,  I  was  under  no  necessity  to  go  into 
bis  ho«8e,  as  there  was  another  pnlUic  house 
within  a  gun-abot  of  bb  door. 
^  As  to  what  Swan  Murray  and  Colin  Mac- 
"  laren  deponed,  in  regard  to  my  telling  them, 
that  I  had  given  a  challenge  to  Glennre ;  I  own 
I  was  wrong  in  telling  them  that  slory,  as  it 
was  a  thing  they  had  no  concern  in. 

And  as  to  what  Colin  Maclaren  deponed  I 
ahottid  have  said  upon  the  road,  after  parting 
with  Ewan  Murray ;  I  solemnly  declare  I  do 
not  remember  one  word  that  passed, .  being 
moch  the  worse  of  liqoor,  as  he  himself  owned 
upon  oath. 

I  do  declare,  that  1  frankly  forgive  all  these 
evidences  and  jury,  as  freely  as  I  want  fbr- 
gtveness  of  my  sins ;  and  do  from  my  heart 
pray,  that  God  may  pardon  them,  and  bring 
them  to  a  timeona  repentance ;  and  that  they 
may  not  he  charged  -with  mv  ipnocent  Mood, 
as  I  never  intended  any  or  them  the  leaat 
harm. 

My  dearest  friends  and  relations ;  I  earneady 
recommend  and  intreatyon,  for  God's  sake, 
that  jou  bear  no  grudge,  haired,  or  malice,  tu 
those  people,  both  evidence  and  jury,  wlm  have 
been  the  meana  of  thia  my  fatal  end.  Ratlier 
pity  them,  and  pray  (or  tbem,  as  they  bate 
my  btood  to  answer  W..  And  though  you  hear 
my  proseenlors  load  my  character  with  the 
^atest  calumny,  bear  it  patieott^,  and  satiafy 
yourselves  with  yoor  own  conviction  of  my  in- 
nocence.' And  may  this  my  bard  fate  put  an 
•end  tp  all  discords  among  you,  and  may  yon 
all  be  united  by  bmtberly  love  and  charity. 

* «« Two  of  the  jnry  did  speak,  when  the  nan- 
nel*8  lawyer  was  summing  up  the  proof,  wbicb 
disconcened  him.''    See  (SopplemoBt,  p.  04. 
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And  may  the  great  God  proleet  yoa  aH,  asd 
guide  you  in  the  ways  of  peace  and  concord, 
and  grant  os  a  joyful  meeting  at  the  great  daj 
of  hmgment 

1  remember  Mr.  Alexander  Campbell 
minister  at  Inverary,  for  whom  1  have  a  mat 
value  for  his  kind  and  good  advices,  told  mey 
that  the  fear  of  discovering  any  of  mv  fHepde 
lOigbt  be  a  temfitation  to  me  from  making  any 
confession  of  my  knowledge  of  that  mnrder. 

Therefore,  to  do  my  friends  justice,  so  farn 
I  know,  1  do  declare,  that  none  of  my  frienda, 
to  my  knowledge,  ever  did  plot  or  concert  thsK 
murder ;  and  I  am  persuaded  thev  never  em- 
ployed any  person  to  accomplish  tfiat  cowardly 
action ;  and  I  firmly  believe,  there  is  none  of 
my  friends  who  might  have  a  quarrel  with  that 
gentleman,  but  had  the  honour  and  resolution 
to  offer  him  a  fairer  chance  for  hia  life,  than  to 
shoot  him  privately  from  a  bosh. 

Mr.  Brown  of  Colstoo,  Mr.  Miller,  Mr. 
Stewart  younger  of  Stewarthall,  and  Mr. 
Mackintosh,  were  my  counsel,  and  Mr.  Stewstt 
of  Edinglassie  my  agent.  I  do  declare,  that  I 
am  fully  satisfied  they  did  me  justice  ^  and 
that  no  part  of  my  misfbrtone  was  owing  to 
tbetr  neglect,  or  want  of  abilities.  And  as 
thev  are  men  of  known  honour,  1  hope  they 
will  do  justice  to  my  behaviour  during  tho 
trial. 

1  give  it  as  my  real  opinion,  that  if  Alhui 
firedi  Stewart  was  the  murderer  of  Gleaure» 
that  he  consulted  none  of  his  friends  about  it. 

I  conclude  with  my  solemn  declaration,  that 
I  tamely  submit  to  this  my  lot,  and  severe  sen- 
tence ;  and  that  I  freely  resign  my  life  to  the 
will  of  God,  that  gave  me  my  tirsi  breath  ; 
and  do  firmly  believe,  that  the  aknigbty  God, 
who  can  do  nothing  without  a  good  designv 
brought  this  cast  of  providence  in  my  way  fbr 
my  spiritual  good. 

r  die  an  unworthy  member  of  the  epiaoopal 
churph  of  Scotland*,  as  established  before  the 
Revolution,  in  full  charity  with  aUmortala ; 
sincerely  praying  God  may  bleas  all  li^ frienda 
and  relations,  benefactors  and  well-wishers; 
particularly  my  poor  wife  and  cbiklrei,  wha 
m  a  specisl  nunner  1  recommend  to  his  divine 
care  and  protection  ;  and  may  the  same  God 
pardon  and  forgive  all  that  ever  dki  or  wisbed 
me  evil,  as  1  do  from  my  heart  forgive  tWm. 
I  die  in  full  hopes  of  mercy ;  not  through  tny 
merit  in  myself,  as  I  freely  own  I  merit  no 
good  at  the  hand  of  my  offended  God;  but 
my  hope  is  thioogb  the  blood,  oierits,  and  me* 
diation  of  the  ever  blessed  Jesost  my  Redeem* 
and  glorious  Advocate,  to  whom  1  reoommend 
my  spirit    Come,  Lord  Jesus,  coose  qmddy . 

Jama  9rEwaRT« 

Mr.  Coupar,  minister,  abowed  me  aooM 
queries  a  few  daya  ago,  which  he  was  desind 
to  put  to  me.  They  are  all  answered  aJieady 
in  my  speech,  excepting  two ;  which  are. 
Whether  I  knew  Allan  Brock's  route  firom  Bal- 
lachelish  to  Koalianacean,  and  from  thence  to 
Rannoch,  before  the  mtirder  happcnod  f  An* 
swer,  I  declare  before  God,  i  did  ttsC    Whs- 
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\  MilattJcdi  with  James  Drnmronad,  in 
the  TAaolk  of  Bdinbargb,  lo  periaa4e  or  ea  • 
^■ce  \m  koilier  RobeK,  who  was  already  ottl- 
kwerff  laoianler  Gleoure»  audlhat  1  would 
f^  im  a  goodi  gun  for  that  purpose,  and 
ftr  earrying  him  off  the  coaDtry,  aad 
^  'el'a  interest  would  procure  him  a 
io  Fnnee  P  Answer,  I  declare  bo- 
te 6sd«  there  ue? or  pasKd  such  words  bo- 
toot  Jaans  More  Dmmmond  and  me,  or  any 
fsipssda  to  that  effect.      James  Sfewabt. 

**  Noliee  has  already  been  takenof  this  James 

DraoMiiood ;  a  fellow  nursed  in  Tillany ; 

hannff  been  disapnointed  in  the  scheme, 

ofmcd/oe  had  lain  ror  procuring  fa? our  to 

'\  did,  in  order  to  supply  the  want  of  bis 

teatimonT  sgainst  James  Stewart  at 

,  aeod  thither  one  in  writing,  dedariug 

in  the  postscript  of  the  dymg  speech. 

declaration  bad  been  perused,  and  was 

upon  by  one  at  least  of  the  lawyers  of 

oilier  sid^  as  may  be  seen  in  the  penult 

Ihllowiiig  lines  or  the  84tb  page  of  the 

».  ;  suid  waa,  it  is  laid,  handed  about  amoo^ 

ihe  jiii7iiic&  itt  courtb    It  was  acknowledged 
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afterwards  by  Maqj^regor  bimsslf,  who  had 
the  rmpodonce  to  call  at  a  geDtleman's  house, 
November  If,  the  day  after  be  made  his  escape 
out  of  Edinburgh  castle ;  where  bang  chal- 
lenged for  making  such  a  declaration,  be  did 
not  pretend  to  deny  it,  but  arerred,  that  erery 
thing  he  had  said  in  it  was  true,"  Supplement 
to  the  Trial  of  James  Stewart. 

The  notice  which  had  been  already  taken 
of  James  More  Dmmmond,  alias  Maegregor, 
in  p.  4  of  the  Supplement,  is,  that  be  was  a 
son  of  the  noted  Rob  Roy  Maegregor,  (as  to 
whom  see  Home's  History  of  the  Rebellion) 
that  his  name  bad  been  inserted  in  the  list 
of  witnesses  against  the  prisoner  James  Stew- 
art, when  he,  Drummood,  was  a  prisoner  in 
the  Tolbooth  of  Edinbur^,  having  been 
only  three  weeks  before  (riz.  Aug.  5,)  found 
guOty  of  a  capit^  crime,  and  ordered  by  the 
lords  of  justiciary  to  be  kept  in  close  prison  till 
sentence  should  be  passed  upon  him,  that  ha 
was  not  carried  to  Inrerary  by  reason  of  an  ex- 
press prohibition  from  above,  but  was  remov«d 
soon  thereafter  from  the  city  prison  to  that  of 
Edinburgh  csstle  for  the  benefit  of  better  air. 


5S0.  The  Trial  of  Mart  Squires  and  Susannah  Wells^  Widows, 
for  an  Assault  and  Felony  committed  oa  the  Person  of  Eliza* 
beth  Canning,  at  the  Sessions-House  in  the  Old-Bailey,  before 
the  Right  Hon.  Sir  Crisp  Gascojnae,  kn^.  Lord  Mayor  of  the 
iCity  of  London,  the  Hon.  Mr.  Justice  Wright,  the  Hon.  Mr. 
Justice  Gundry,  the  Hon.  Mr.  Baron  Adams,  William  More- 
ton,  esq.  Recorder,  and  others  his  Majesty's  Justices  of  Oyer 
and  Terminer  of  the  City  of  London,  and  Justices  of  Gaol- 
Delivery  of  Newgate,  holden  for  the  said  City  and  County  of 
Middlesex,  on  Wednesday  the  S  1st  of  February,  and  continued 
till  Monday  the  26th :  25  George  IL  a.  d.  1753.^ 


Mary  SaUlRES,  widow,  and  SiMBDnah 
Wclla,  were  iDdioted ;  the  first,  fbr  that  slie,  on 
Iha  Sd  of  Janaary,  io  the  dwelliDg- house  of 

*  The  story  of  Elizabeth  CaDning  excited 
aiMst  KTely  aad  ezteii8i?e  interest.  Her  to- 
CMily  was  maintained  and  denied  with  the  ut- 
WMt  TehenieDoa  of  opposition.  It  occasioned 
Uy  fitications  in  the  news-ppers,  and  other 
fasfiod  prints,  and  jnre  nse  to  numerous 
sipsntepn^JiealiottSyof  farioQS  sorts  and  di- 
fSBoni  The  eager  siraplidty  with  which 
litt  paitinns  of  the  girl  (like  the  fooliah  con- 
friteiB  of  a  cofijuror)  had  by  their  questions 
nnaled  to  her  materials  for  her  answers,  is 
Weihibited  by  Mr.  Bamsay  the  painter, in 
««iy  which  be  published  under  the  title  of 

licttr  fion  a  CmgyvojuL  to  a  NoUenum. 


Susannah  Wells,  widow,  on  Elisabeth  Canning, 
spinster,  did  make  an  assault,. putting  her  (ho 
said  Elizabeth  Canning  in  oorjporal  tear  and 
danger  of  her  lite,  and  one  pair  of  stays,  vatOe 
10s.,  the  property  of  the  said  Elizabeth,  from 
her  person,  in  the  dwelling  house,  did  steal, 
take,  and  carry  away.  And 
.  The  latter,  for  that  she,  well  knowing  her 
the  said  Mary  Squires  to  bSTO  done  and  com'* 
mitted  the  felony  aforesaid  on  the  said  M  of 
January,  her  the  said  Mary  did  then  and  there 
feloniously  receive,  harbour,  comforr,  conceal, 
and  maintain,  against  his  majesty^s  peace,  and 
against  the  form  of  the  statute. 

EUsiabeth  Canning  sworn. 

EUMnbeih  Canning.  I  bad  been  to  SaltpPetro 
Bank  lo  ace  an  uocle  and  aunt  $  his  name  is 
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Thomas  CoUey.  I  set  ont  (rom  home  about 
eteveu  in  the  forenoon,  and  stayed  there  till 
about  nine  at  nig^ht,  on  the  let  of  Jauaary  ; 
then  my  ancle  and  aunt  came  with  me  as  far  as 
Aldgate,  where  we  parted  ;  I  was  then  alone, 
so  came  down  Houndsditch,  and  over  Moor- 
fields  by  Bedlami  wall;  the  re  two  lusty  men, 
both  in  Kreatrooats,  laid  hold  of.me,  one  on  each 
^e ;  they  said  nothing*  to  me  at  first,  but  took 
half  a  gttiiiea  io  a  little  box  oat  of  my  pocket, 
and  3f .  that  were  loose. 

Q.  Which  roan  took  that  ?-^CafiigM^.  The 
man  on  my  right  band.  They  took  my  gown, 
aproD,  and  bat,  and  folded  tpem  up,  aiid  pat 
tbem  into  a  great-coat  pocket  1  screamed 
out ;  then  the  man  that  took  my  gown  pat  a 
handkerchief,  or  some  such  thing,  to  my  mouth. 

Were  there  any  persons  vralking  near  you  at 
that  time?— I  saw  nobody.  They  then  tied 
my  hands  behind  me;  after  which  one  of  them 
ga? »  me  a  blow  on  the  temple,  and  said,  Damn 
yov,  yon  bitch,  we'll  do  for  you  by  and  bye. 
1  hating  been  subject  to  convalston-fits  these 
four  years,  this  blow  stunned  me,  and  threw 
me  directly  into  a  fit. 

Are  these  fits  attended  with  a  struggling?—- 
I  don't  know  that 

What  happened  dfterwards  ?— The  first  thing 
that  1  remember  after  this  was,  I  found  myself 
by  a  laree  road,  where  was  water,  with  the 
two  men  that  robbed  me. 

Had  yon  a^y  discourse  with  them  P-— I  had 
none;  they  took  me  to  the  prisoner  Wells's 
house. 

About  what  time  do  you  think  it  might  be  ? 
—As  tiear  as  I  can  tbmk,  it  was  about  four 
6'ck>ck  in  the  morning.  1  had  recovered  from 
my  fit  abont  half  an  hour  before  1  came  to  the 
bouse.  Thev  lugged  me  along,  and  said,  Ton 
litch,  why  don't  yon  walk  faster?  One  had 
>iMJ||ld  on  my  right  arm,  and^the  other  on  the  left, 
^^nNNeffuHed  me  along. 

Can  you  form  any  judgment  io  what  manner 
you  was  conveyed  to  the  place  before  you  re- 
corered  of  youi'  fit  ? — ( think  they  drag^  me 
along  by  my  petticoats,  they  beiuff  so  dirty. 

When  you  came  to  Wells's  bouse,  was  it 
day-light? — No,  it  was  not;  I  think  it  was 
4ay-ligbt  in  about  three  hours,  orhetter,  aftor  I 
was  there ;  which  is  the  reason  I  belicfe  i  was 
carried  in  about  four  o'clock. 

When  ycu  was  carried  in,  wliatdid  you  see 
there?— 1  saw  the  gypsey-woroan  8quires» 
who  was  sitting  in  a  chair,  and  two  young 
women  in  the  same  room ;  Virtue  Hall  (the 
cridence)  was  one ;  they  were  standing  agamst 
ia  dresser. 

Did  you  see  the  prisoner  (WeUs)  there.^— 
No,  I  did  not.  As  aoon  as  I  was  brought  in,. 
Mary  Squires  took  me  by  the  hand,  and  aske4 
me  if  I  chose  to  go  their  way,  sayiaff,  if  I  did, 
I  should  have  fine  clothes.    I  said,  No. 

Did  she  explain  to  you  what  she  meant 

V  by  going  their  way?— No,  Sir.     Then  she 

went  and  took  a  knin  ont  of  a  dresser  drawer, 

nod  cut  the  laoa  of  flB^  it^y«|  and  look  them 

from  me. 


Had  VOD,  at  that  time,  any  apprehensions  of 
danger  r — 1  thought  ahe  was  goinor  to  cut  my 
throat,  when  f  saw  her  take  the  knife. 

Did  you*  see  the  prisoner  (Wells)  at  that 
time  P'^No,  1  did  not. 

Was  any  thing  else  taken  from  you  ? — ^There 
was  not  then ;  but  Squires  looked  at  my  petti- 
coat, and  said,  Here,  vou  bitch,  you  may  keep 
that,  or  I'll  give  you  that,  it  is  not  worth  mncb, 
and  gave  me  a  slap  on  the  face. 

Had  she  the  petticoat  in  her  hand  ?— No,  it 
was  on  me.  Alter  that,  she  nusbed  me  .ap 
stairs  from  out  of  the  kitchen,  where  we  were. 

Describe  the  kitchen  ? — ^Tbe  kitchen  was  nt 
the  right  band  going  in  at  the  door,  and  the 
stairs  are  near  the  fire. 

How  many  steps  to  them  ? — ^There  are  foor 
or  five  of  them. 

What  did  they  call  the  name  of  the  place 
where  they  put  you  io  ? — ^Tbey  call  it  the  hay* 
loft.  The  room-idoor  was  shut  as  soon  as  I 
was  put  up. 

Was  it  fastened  ?— I  don't  know  that ;  it 
was  at  the  bottom  of  the  stairs  in  the  kitchen. 
After  she  shut  the  door,  she  said,  If  ever  she 
heard  roe  stir  or  move,  or  any  such  thing, 
she'd  cut  my  throat. 

J}id  you  see  any  thing  brought  up  to  eat  or 
drink  ? — I  saw  nothing  brought  up.  When 
day  -  light  appeared,  I  coilld  see  about  the  room  ; 
there  was  a  fire-phuM  and  a  grate  in  it,  no  bed 
nor  bedstead,  nothing  but  bay  to  lie  upon  ; 
there  was  a  Uack  pitober  not  quite  full  of  water, 
and  about  twenty-rour  pieces  of  bread.  [A  pitcher 
produced  in  court.]  This  is  the  pitcher,  which 
was  fall  to  near  the  neck. 

How  much  in  quantity  do  you  think  these 
twenty -four  pieces  of  bread  might  be? — 1  be- 
lieve about  a  quartern  loaf. 

'  llfd  you  uothing  else  to  subsist  on  ? — I  had 
in  my  pocket  a  penny  roinco-pye,  which  I 
bought  that  day  to  carry  home  to  my  brother. 

How  long  did  you  continue  in  that  room  ?— 
A  month  by  the  weeks,  all  but  a  few  hours. 

What  do  you  mean  by  a  month  by  the  weeks  P 
—I  mean  a  four-weeks  month. 

Did  any  body  o0me  to  you  in  the  room  dur- 
ing that  time?— No,  8ir,  nobody  at  all.  On. 
the  Wednesday  before  I  came  away,  I  savr 
somebody  look  through  the  crack  of  the  door, 
but  don't  know  who  it  was. 

Did  you,  during  the  time  you  was  in  this 
confinement,  make  any  attempts  to  come  down 
stairs,  or  make  your  escape  r — No,  Sir,  I  did 
not  till  the  time  I  got  out. 

Had  you  any  thing  to  subsist  on  during  the 
time,  besides  tne  pieces  of  bread,  penny-pye, 
and  pitcher  of  water  ? — No,  I  had  not 

At  what  time  did  you  get  out  ? — I  got  oat 
about  four  o'clock  in  the  afternoon  on  a  Mon- 
day, idler  1  had  been  confined  there  four  weeks, 
all  but  a  few  hours. 

How  did  yon  get  out?— 1  broke  down  a 
board  that  was  nailed  up  at  the  inside  of  a  win- 
dow, and  got  out  there. 

How  high  was  the  window  from  the  ground  T 
— <Sbe  described  it  by  the  height  of  a  pUoe  In 
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Jh/r^  a»  Anauk  imd  Felimy* 


S  ^rbich  was  about  eight  or 

.)     First  I  got  m  J  bead  oat,  and 

kefittaMd  by  the  wall,  and  got  my  body 

oat;  iAer  that  I  tttmed  myself  round,  and 

joMed  ioto  &  little  narroor  place  by  a  lano, 

oil  a  Md  behind  it. 

JkA  lot  the  jump  hurt  yoa  P — No,  it  was 
«A  day  ground. 
Was  it  Kzht  then  ?— It  was. 

WhM  did  you  do  for  clothing  ?'— 1  took  an 
«y  sort  of  &  hed«gown  and  S  handkerchief,  that 
voe  in  Uiis  hay -loft,  and  lay  in  a  grate  in  the 
diainey/ [Produced  in  court.]  1  nuule  my 
mr  bleed  at  getting  oat ;  the  handkerchief  1 
lisd  over  my  head  instead  of  a  cap,  it  was  rery 
Moody. 

INd  you  see  any  body  when  you  jomped  out 
at  the  window  ? — No,  nobody  at  all ;  then  I 
vent  on  the  back-side  the  house  up  a  lane,'8rid 
enoKd  a  Kttle  brook,  and  over  two^fields,  as  I 
dnnk,  hot  1  did  not  take  notice  bow  many 
fekU;  the  path -way  brought  me  by  the 
laad-^de.  Then  1  went  by  the  road  straight 
Is  London. 

Did  yon  know  the  way  ? — 1  did  not 

Did  you  call  at  any  house  ?— No,  I  did  not. 
Itsiracfc  ten  o'clock  just  as  I  came  orer  Moor- 
isUa.  1  got  home  abont  a  quarter  after  to  my 
BMiher^s  house  in  AMerroanbury. 

Did  yoa  acquaint  any  body  with  your  mis- 
liitttne  coming  ak>ng? — No,  I  did  not. 

Who  did  you  meet  with  first  f — I  met  with 
die  apprentice  first ;  then  I  saw  my  mother 
sad  the  cbiMren.  She  went  into  a  fit  di- 
rectly. 

Did  voa  giro  an  account  to  any  body  how 
yau  had  been  treated  ? — ^Yes,  I  did  to  Mrs* 
Woodward,  who  came  to  see  me,  that  I  had 
ited  on  bread  and  water.  She  was  so 
affrighted,  ahe  could  not  ask  me  any  questions 
then:  then  Bfr.  Wintlebory  came  io,  with 
wbooa  I  lived  servant  before  1  went  to  live  with 
Hr.  Lyon  ;  he  took  me  by  my  band,  and  asked 
me  wbete  I  had  been  P  I  said,  Sir,  in  Hert- 
fefdshire  road  ;  he  said,  Bet,  how  do  you  know 
that?  I  said,  because  I  saw  my  mistress's 
coaehman  fp  by,  which  she  used  to  go  into 
the  country  into  Hertfordshire,  that  was  Mrs. 
Wintlebary;  I  knew  the  coach,  becanse  I 
to  carry  things  to  it,  and  fetch  them  back 


Was  yau  asked  any  questions  abont  the  room 
or  jog  that  night,  and  what  you  had  to  sobswt 
«■  ? — ^Tee,  there  were  many  people  came  in, 
snd  1  told  them^  I  had  a  jug  which  was  not 
qaite  full  of  water ;  they  asked  me  hovr  much  ? 
pad  I  said,  I  believed  better  than  a  gallon  of  it : 
they  aaked  me  also,  how  1  got  but  P  and  I  said, 
I  broke  out  of  the  window,  and  had  torn  my 
esr  in  getting  oot,  which  bled  all  the  way  com- 
iaghome. 

what  things  did  you  observe  in  this  hay- 
loft P— There  was  a  barrel,  a  saddle,  a  bason, 
snd  a  tobacco -moald. 

What  do  yoa  mean  by  a  tobaceo-mouM  P— I 
■eaa  soch  a  thing  that  they  do  up  penny- 
««lh8  of  tobpcco  with. 
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How  long  might  these  two  men  .eootiuie 
With  yod  in  Moorfields  P— About  half  an  hour. 

Did  any  body  pass  by  at  the  time  P-^Nobody 
at  all. 

Was  this  box,  that  contained  your  half  guinea, 
taken  out  of  your  pocket  P—Yes^  Sir,  it  was. 

Hsd  you  avv  thing  else  in  ^our  pocket  P--I 
had  a  pock«t^handl[en)hief  with  a  pye  in  it, 
which  1  did  not  lose. 

Was  there  any  light  near  this  place  where 
you  was  first  atta^ed  P — ^Tbere  was  a  larop^ 

Have  yoa  recoUeeled  bow  long  yop  lay  in 
this  fit  before  you  came  to  yoursatfp — I  caaaot 
bo  sure,  bnt  it  was  about  half  an  hour  before  I 
arrived  in  WeHs's  house. 

During  the  time  of  your  first  being  attacked, 
whether  yon  had  any  degree  of  aense  at  all  P — 
Not  till  half  an  hovr  before  I  came  to  that  honae. 

Had  you  sense  enongh  of  any  sort  to  know 
by  what  means  you  was  oonductad  P— I  think  ^ 
they  dragged  me  alf>ng  bv  my  pf  tticoats,  they 
were  made  so  dirty  ;  but  I  was  not  sensible. 

Was  you  in  any  surprise  when  she  took  your 
stays  P— I  was  in  a  great  surprise,  and  all  of  a 
tremble. 

Then  how  can  you  tell  who  waatheseat  the 
time  ? — ^The  terrqr  made  me  look  abont  me  to 
see  what  company  was  there. 

How  long  dul  the  two  men  Slav  in  thareon P 
—They  stsyed  no  longer  than  till  they  saw  my 
steys  ont  off,  then  tli^y  went  away,  bsfoia  I 
was  |iut  up  in  the  loft. 

Did  not  yon  make  an  attempt  to  ^t  ont  be- 
fore that  ilonday  yon  talk  on  P— 1  did  nol. 

How  came  you  not  to  make  an  attempt  be- 
fore P — Because  i  thought  they  might  let  sae 
out;  it  never  caase  into  my  hetui  tiN  that 
morning. 

Where  was  you  sitting,  when  you  saw  some- 
body peep  through  the  crack  of  the  door  P*— I 
was  walking  aloug  the  room. 

How  wide  was  this  crack  P — ^It  was  about  a 
quarter  of  an  inch  wide. 

Did  not  you,  in  the  whole  twenty-seven  days, 
perceive  where  yoji  wasP-*-I  did  in  abont  a 
week  after,  by  seeing  the  coach  go  by. 

Was  not  you  extreme  weak  P«*I  was  pretty 
weak. 

Was  you  ever  that  way  befoseP— -No,  I 
never  was. 

Did  not  you  pass  manv  hoosee  in  yoar>  way 
home  P— I  dkl,  and  aaked  my  way  of  people  or 
the  road. 

How  eame  you,  being  in  that  depkMaUe 
condition,  not  to  go  into  some  house,  and  relata 
the  hardships  von  had  gone  through  P-— I 
thought,  if  I  did,  may  be  1  might  meet  aom»> 
bod  V  belonging  to  that  house. 

Did  you  see  the  prisoner  ( Wetts)  while  yea 
were  in  that  confinement  P—l  never  saw  her  in 
the  house  stall  till  I  went  down  afterwasda. 

Had  you  any  of  your  fits  while  in  that  lesaif 
—1  had  not,  bnt  waa  fointing  and  siok. 

^S^tiirif .  I  never  saw  that  witnaM  u  my  Kfo- 
tigMtiil  this  day  thiee  weeks. 
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How  was  ibe  prifouer  ^utret)  dnned, 
when  yon  was  earned  in?— She  was  sitting  in 
her  ^wo,  with  a  handkerchief  about  her  head. 

Did  yoa  Defer,  during  all  (he  time,  try  if  the 
door  was  fastened  or  not? — I  did  once  posh 
against  it  with  my  hand,  and  found  it  fast 

Had  vou  used  to  hear  any  body  in  the 
kitchen  N^I  heard  [>eople  sometimes  blowing 
the  fire,  and  passing  in  and  oat.  There  was 
another  room  ui  whioh  I  beard  a  noise  at 
nights,  but  the  house  was  Teijqaiel  in  the 
day-time. 

t>id  you  eat  all  your  bread  ?— I  eat  it  all  on 
the  Friday  befbrd  I  got  out ;  it  vras  quite  hard, 
and  I  used  to  soak  it  in  the  water. 

When  did  you  drbk  all  your  waier?-^I 
drank  all  Uiat  about  half  an  hour  before  I  got 
.out  of  the  room. 

(Upon  being  asked  where  she  did  her  occa- 
.sions  while  in  toe  room,  she  answered,  she  nerer 
had  had  any  stool  while  in  bonftnemeut,  she 
Juui  only  made  water.) 

Virtu$  Ball  examined. 

Sail.  I  know  the  two  prisoners  at  the  bar ; 
Wells  lived  at  Enfield-Wasb ;  I  went  and 
lived  there  as  a  lodger.  Bfary  Squires  lived 
in  the  house,  and  had  neen  theie  about  seven  or 
eight  weeks.   , 

Q.  How  long  before  E.  Canning  was  brought 
in  ?— He//.  About  a  fortnight  before,  which 
was  on  the  <d  of  January,  about  four  in  the 
moraiuff ;  she  was  brought  in  there  by  two 
men ;  John  Squires  was  one  of  them,  he  is  son 
to  Mary  Squires ;  the  other  man  I  don't  know 
any  thug  of;  i  never  saw  him  before. 

How  was  she  dressed  when  brought  in  ?— > 
She  had  no  gown  on,  or  hat  or  apron. 

Who  was  u  the  house  at  the  timeP — ^There 
was  I  and  Hary  Squires,  the  prisoner  and  her 
daughter.  The  gypeey-man  said,  Mother,  I 
liave  brought  you  a  ^rl,  do  you  take  her : 
then  she  awed  E.  Canning,  whether  she  would 
go  her  way? 

What  did  she  mean  by  that  ?— -She  meant 
for  her  to  turn  whore ;  but  she  vrould  not 

00  you  mention  this  by  way  of  eiplanatioo, 
or  as  words  that  she  sakl  r— As  words  that  she 
•aid ;  then  Marjr  Squires  took  a  knife  out  of  a 
dn»ser-drawer  m  the  kitohen,  and  ripped  the 
Jaoe  of  her  stays,  and  pulled  them  off,  and  hung 
them  on  the  back  of  a  chair  in  the  kitchen,  and 
poshed  her  up  into  the  room,  and  said,  Damn 
you,  go  up  there  then,  if  you  please;  then  the 
nan  Aat  came  in  with  the  gypsy's  son,  took 
the  cap  off  £•  Canntng's  head,  and  went  out  a 
doors  with  it ;  the  gypsey-man  John  Squires 
took  the  stays  off  the  cbaur,  and  went  out  with 
them.  <• 

Where  was.E.  Canning,  when  the  two  men 
took  away  the  things  ?*-4She  was  then  up  in 
the  room. 

Had  yon  ever  been  in  that  room?— I  tuul, 
before  ibe  was  brought  there,  several  times. 

What  was  the  name  they  call  it  by  ?— They 
call  it  by  the  name  of  the  woikshop  ;  there 
was  a  great  deal  of  hay  in  it}  they  only  pat 


lumber  in  it :  there  was  a  great  many  piecee 
of  wood,  a  tobscoo-moold,  and  this  black  jug  ; 
about  three  hours  after  tlie  young  woman  was 
put  up,  Mary  Squires  filled  the  jug  with  wator, 
and  carried  it  up. 

How  do  you  know  it  was  three  hours  aAei|? 
—Then  it  bHsgan  to  be  lightish. 

Did  you  hesr'auy  talk  between  them  after 
she  L  was  in  the  room  ?— They  took  care  I 
should  know  but  little. 

Has  Susannah  WelU  a  husband  ? — No,  shn 
has  not :  when  I  went  out  of  the  kitohen,  I 
went  into  the  parlour ;  Wells  said,  Virtue  Hall^ 
the  gipsey^man  came  in  and  told  me,  that  his 
mother  had  cut  thesteysoff  the  young  woman's 
back,  and  he  had  got  them ;  and  she  bid  mn 
not  to  say  any  thing  to  make  a  clack  of  it^ 
fearing  it  should  be  known. 

How  long  was  you  in  that  house  ?-^I  was 
there  a  quarter  of  a  year  in  all,  if  not  more ;  I 
was  there  the  whole  time  E.  Canning  was 
there ;  but  I  never  saw  her  once  after  she  wan 


pot  up  into  that  room.  I  was  the  first  that 
misseo  her  ;  1  asked  the  gypsey-woman  once, 
whether  that  girl  was  gone  ?  She  answered^ 


What  is  that  to  you,  you  have  no  business  with 
it :  but  1  durst  not  go  to  see  if  she  was  gone  ; 
if  I  hadj  very  likdy  they  would  have  serve4 
me  so. 

Did  you  ever  see  the  other  man  after  that 
night? — iNo,  1  never  did. 

Wholodged  in  the  house  at  the  time  besidct  P 
—There  wasFortane  Natns  did. 

Did  Mary  Squirea  continue  in  the  house  long 
after  this  ?---8lie  did,  till  we  were  all  taken  up, 
which  was,  I  think,  on  the  Thii^/rsday  after  the 
young  woman  was  gone. 

What  was  you  in  that  house  ?— I  we^t  there 
as  a  lodger;  but  I  was  forced  to  do  as  they 
would  have  me. 

Mary  Squirts.  What  day  was  it  that  the 
young  woman  was  robbed  ? 

CoMT^.  She  says  on  the  morning  of  the  Snd 
of January. 

Jf.  Sqnirei.  I  return  thanks  for  teUing  me^ 
for  I  am  as  innocent  as  the  child  unborn, 

WdU,  How  long  were  these  people  (mean- 
ing the  gypsies)  at,  my  house  in  all,  from  first 
tolast? 

HalL  They  were  there  six  or  seven  weeks 
in  all ;  they  had  been  tbere  about  a  fortnight 
before  the  young  woman  was  brought  in. 

Did  you  ever  see  this  cap  or  becfgowo  be* 
fore  ?~'Not  to  my  knowledge. 

Hiomai  CoUey  sworn. 

CdUjf,  I  am  £.. Canning's  undo;  I  liveai 
Sali-Petra  Bank ;  on  the  New-year's  day  she 
dined  and  supped  at  my  house,  and  went  away 
about  nin^  m  the  evening,  as  near  as  I  gaq 
guess ;  I  and  my  wifo  went  along  with  her  te 
Houndsditeh,  almost  to  the  Blue-Ball ;  there 
we  parted  mth  her,  about  a  quarter  or  very  near 
hair  an  hour  after  nine  o'clock. 

How  was  she  clothed  ?— She  had  a  gowit» 
hat,  and  white  apron  oe, 
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EUgabeih  Canning  sworn. 


Com;.    B.  Canoing  thtl  has  giten  ber 
fiiioerii  sy  daughter ;  after  she  was  miss- 
iirftMa  New- year's  day,  I  adtertised  her 
Urn  Ikon ;  she  came  imck  oo  HbA  day  before 
iaif  CbaHes's    laartyrdoill,  aboat  H  quarter 
lAv  m  o^doek  mt  night ;  she  had  oothiog  bt|t 
iiinggcd  bed-gown  and  a  cap^  1  fell  into  a 
ii  (tovdly  ;  ray  danghter  is  subject  to  Ats ; 
iere  was  a  nrret-cieling  fell  m  npon  her 
ky,  which  first  occasioned  them;   and  at 
liaei,  when  any  body  speaks  hastily  to  her,  or 
It  any  mrprize,  she  is  very  liable  to  fall  in 
tie;  the  has  sotnetimes continued  in  one  seven 
sre«s;btlioilr9,  sometimes  threO  or  four;  she 
iiBQissnsible  daring  the  time  she  is  in  one, 
OS  more  than  a  new- bom  babe ;  when  I  came 
to  Myself,  my  daoghler  was  talking  to  Mrs. 
Wosdward  and  Mr.-  Wintlebur^ ;  &ey  asked 
her  where  she  had  been?' she  said  on  the  Heit* 
Mshire  road,  which  she  knew  by  seeing  a 
eaach  going  by ;  she  gave  the  same  account 
Ae  has  here.     When  she  came  into  her  warm 
M,she  was  very  sick,  and  had  no  free  passage 
Ihfsagh  her  lor  stool  or  urine,  till  she  was  sup- 
pied  with  glysters,  for  seven  days  after  she 
cttne  borne,  bat  what  was  forced  by  half  a  cup- 
fril  al  a  time. 

JoAa  Wintltbury  svfom. 

WmiMmry,  I  saw  Elizabeth  Canning  the 
light  she  came  home ;  she  appeared  in  a  very* 
tal  condition,  and  had  this  dirty  bed-gown  and 
ssn  so.  Hearing  she  was  c6me  home,  1  went 
Is  her  nMSher's  house,  and  said,  Bet,  how  do 
yen  do?  She  said,  I  am  ver^  bad.  Said  I, 
Wheie  have  you  been  ?  She  said,  I  have  been 
SMDcwhere  on  the  Hertfordshire  road,  because 
I  base  seen  the  Hertfordshire  coach  go  back- 
and  forwards. 
Q.  Have  yon  beard  the  evidence  she  has 
here  in  court? — WintUhury.  I  have; 
gave  the  same  account  that  niflrbt,  but  not 
10  folly  that  night,  as  she  did  before  the 
alderman  on  ttie  Wednesday  after;  but 
vith  what  she  bss  said  here.  I  found 
her  tn  a  great  flurry,  so  did  not  ask  her  many 
that  night. 


Jouph  Adamton  sworn. 

I  have  known  Elizabeth  Canning 
Ae  yeonger  some  ;^ears.  I  nev er  saw  her  after 
ihe  came  home,  till  the  day  we  went  down  to 
tike  the  people  op.  I,  and  several  neighbours 
sf  OS,  sgreed  to  go  to  the  place,  some  on  horse- 
lBd^  and  some  in  the  coach  with  E.  Canning. 
I  was  down  about  an  hour,  or  an  hour  and 
hdf,  hcfotc  the  coach  came,  and  had  secured 
sil  the  people  we  found  there.  I  seeing  the 
rosm  hemre  she  was  brought  in,  thought  she 
vas  cspaMe  of  giring  some  account  of  it :  I 
ratsned  to  meet  her  and  asked  her  about  it ; 
^edber^ied  the  rod&  with  some  hay  in  it,  a 
«lmioey*place  in  the  comer  of  it,  an  odd  sort 
ifia  empty  rcMWi.  I  went  with  her  to  the 
aod  earned  ber  -out  of  .ihe  chaise  into 


the  kitchSD,  anid  sot  her  6n  the  dresser,  and  or- 
dered all  the  people  to  be  brought  to  her,  to  see 
if  she  knew  any  of  them;  she  was  tbenrerT 
weak.  I  took  her  in  my  arms  like  a  child. 
Upon  seeing  Mary  Squires,  she  said,  That  Is 
the  womsn  thMt  cut  m  v  stays  off,  and  threaten- 
ed  to  cut  mjr  throat  iff  made  a  noise. 

Q,  Did  any  of  the  people  sclera  unwilling  to 
be  inspected? — Adamion,  Yes,  they  were  very 
unwilling  to  be  stopped,  when  we  went  down 
in  the  morning,  particularly  Mary  Squires; 
after  the  girl  bad  said  this  of  Squires,  Squires 
said  to  her.  She  hoped  she  would  not  Swear 
her  life  away,  for  she  never  saw  her  before* 
£.  Canning  pointed  to  Virtue  Hall,  and  said. 
That  young  woman  was  in  the  kitchen  when 
I  was  brought  in :  she  uointed  also  to  another 
young  woman,  and  said,  she  was  there  at  the 
time.  Then  we  carried  ber  up  to  examine  the 
house ;  she  said,  none  of  the  rooms  she  had 
seen,  was  the  room  in  which  she  was  confined. 
Then  I  asked  if  there  were  any  other  rooms; 
they  said,  Yes,  out  of  the  kitchien  (1  had  before 
been  in  it,  but  did  not  say  so  then,  because  I 
had  a  mind  to  see  if  she  knew  it).  We  had 
her  up  into  it:  she  said,  This  is  the  same  room 
in  which  I  was,  hut  here  is  more  hay  in  it  than 
there  was  then :  I  laid  my  hand  unon  it,  and 
said,  It  has  lately  bem  shook  up,  it  lay  hollow. 
She  was  then  pretty  near  a  casement ;  said  1, 
If  you  have  been  so  long  in  this  room,  doubt- 
less yon  are  able  to  say  what  is  io  be  seen  ont 
here.  She  described  a  hill  at  a  distance,  which 
IS  Chinkford-hill :  I  believe  she  could  not  see 
it  at  the  time  she  spoke  about  it,  for  I  was  be- 
tween ber  and  the  casement,  with  my  bade  to- 
wards the  casement.  She  also  said,  there  were 
some  houses  on  the  other  side  the  lane ;  then 
1  opened  the  casement,  we  toofced,  and  it  was 
as  she  had,  described.  I  asked  where  was  the 
window  she  broke  out  off  she  shewed  it  'na 
(there  were  some  boards  nafled  op  against  it), 
and  said.  That  is  the  window  1  used  to  see  the 
coach  go  by  at;  then  we  pulled  down 'the 
board ;  it  was  big  enough  for  me  to  have  got 
out  of  it ;  it  appeared  to  me  to  be  the  same 
window,  before  she  came  to  the  boose,  for  I 
saw  some  of  the  plaiiler  broke  off  on  the  oat- 
side  ;  that  window  was  one  story  high. 

Edward  Jjfon  sworn. 

Lyon.  The  young  woman  lived  servant  with 
me  till  she  was  missing.  I  live  in  Alderman- 
bury.  I  was  one  of  the  persons  that  went  down 
to  Wells's  house.  I  went  af)ter  the  rest  of  the 
gentlemen  on  the  1st  of  February ;  we  were 
there  some  time  before  she  came,  and  had  taken 
the  people  up ;  when  she  came,  she  was  car- 
ried into  the  kitchen,  and  set  on  a  dresser,  and 
the  people  set  all  around  her:  I  said  to  her. 
Bet,  don't  be  frightened  or  uneasy,  you  see 
your  friends  about  you,  and  on  the  «4her  hand 
qon't  be  too  sore,  without  you  really  can  swear 
to  what  you  say,  therefore  be  very  caiefnl. 
She  pitched  upon  Mary  Squires  to  be  the  per- 
son that  cut  her  stays  off;  she  pitched  upon 
a  ypujig  woman  that  was  said  ta  be  daughter 
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to  Blary  Sauiret,  asd  tatd,  she  was  in  the 
kitchen  at  toe  time,  and  liltewise  Virtue  Hall, 
bat  said  they  did  nothing  to  her.  This  black 
ittg  was  brought  down,  a  bason,  and  the  to- 
bacco-mould :  she  said,  they  were  both  in  the 
room  where  she  was  confined  ;  she  had  de^ 
scribed  this  jug  before,  and  said  it  was  broken 
at  tho  mouth,  as  it  now  appears  to  be. 

Robert  Scarrat  sworn. 

Scarrat,^  1  went  down  to  Enfield- Wash ; 
there  wers  six  of  us  in  all :  h^r  mother  and  two 
women  were  with  her  in  the  chaise ;  she  de- 
•eribed  the  fiehls,  and  likewise  a  bridge,  that 
night  she  came  home,  near  the  bouse ;  I  ask- 
eoner,  if  she  perceired  a  tanner's  house  near? 
she  said,  she  believed  there  was. 

Q.  Ha?e  you  heard  the  other  evidences  that 
went  down  give  their  evidence? — ScarrMt,  I 
have,  and  what  they  have  said  is  the  truth, 
which  I  beard  also ;  I  also  heard  £.  Canning 
examined  before  the  sitting  alderman,  she  gave 
the  same  account  she  has  done  here. 

Was  John  Squires  in  the  room  at  the  time 
she  pitched  upon  his  mother  and  the  rest? — 
He  was  ;  she  said  she  conld  not  swear  to  biro ; 
he  had  his  great  coat  on  at  our  first  going  there, 
but  he  had  polled  it  off;  she  said,  he  looked 
Tike  «tbe  person,  but  she  could,  not  swear  to 
bim ;  they  made  him  put  his  freaX  coat  on 
before  the  justice;  then  she  said,  he  looked 
more  like  one  of  the  two  men  that  brought 
her  there. 

Edward  Rottiter  sworn. 

Rottiier,  I  went  «lown  with  the  rest  on 
the  Thursday.  I  heard  £.  Cinnhig  examined 
before  Mr,  Tasbmaker  the  justice ;  she  gave 
the  same  aooeunt  then  as  now ;  slie  said,  John 
Squires  was  much  like  one  of  the  men,  when 
he  h^  ffot  his  great  ooat  on ;  she  said  she  did 
MOt  s<te  Wells  M  the  house,  but  she  once  saw 
her  out  at  *  window,  but  did  not  know  she  was 
Ihe  woman  that  belonged  to  the  boase. 

Sutherton  Buckler  sworn. 

Backler,  I  am  an  apothecary ;  I  saw  £. 
CanjDing  the  day  ailer  ttbe  came  home,  on  the 
.SOth  ofJanuary  about  noon ;  she  was  extremely 
low  and  weak ;  I  could  scarcely  bear  her  speak, 
her  voice  was  so  low,  and  her  pulse  scarcely  to 
be  felt,  with  eM  aweats  ;  she  told  me  she  had 
no  passage  during  the  whole  time  of  her  con- 
finement; she  was  then  in  such  a  condition, 
she  had  a  glyster  administered  the  same  day  ; 
she  had  many  glysters  given  her,  which  aUer 
tome  time  relieved  her. 

Q.  Whether  a  person  that  is  extremely  costive 
cannot  subsist  longer  without  food,  or  with  le&s 
Jbod,  than  a  person  that  is  not  so  ? — Buckler, 
I  cannot  answer  to  that. 


Each  of  the  persons  ttiat  said  they  went 
•^bwn  ^  take  the  prisoners,  were  asked  where 
#My  we^t  to  f  and  answered,  to  Enfield- Wash, 
Ok  boose  ef  th*  prinoner  Wells. 

Mary  8awrss  said  nothing  ui  her  defiance, 
bttt  caUsd  tka  IbHowiog  witnesses. 


Mn  Gibbant  sworn. 


Gibbons,  I  live  at  Abbotsbury ,  six  miles  from 
Dorchester ;  I  am  master  of  the  house  called 
The  Old  Ship  $  on  the  1st  of  January  1753, 
the  prisoner  Squires,  came  into  the  house  ; 
there  was  George  her  son,  and  Lucy  her 
daughter  with  her,  as  she  called  them ;  she 
came  with  handkerehieft,  lawns,  muslins,  and 
checks,  to  sell  about  town ;  she  stayed  there 
from  the  1st  to  tlte  9th  day  of  the  month,  and 
lay  at  my  house. 

Q.  How  long  have  you  kept  that  house  ?— 
Gibbotti.  I  have  kept  it  two  years,  come  Lady* 
Day. 

Look  at  the  woman,  are  you  sure  that  is 
she  ?— [He  looks  at  Squires,  and  says,  1  am 
sure  it  is.] 

[Cross-examination.] 

How  long  have  you  known  her?— I  have 
known  her  three  years,  and  have  seen  her 
there  three  yesrs  ago. 

How  long  have  vou  lived  there  ? — I  was 
bom  at  that  town :  f  am  a  married  man,  have 
a  wife  and  one  child ;  I  was  bred  in  the  farm- 
ing way  at  Fisherton. 

By  what  do  you  recollect  the  day  ? — ^There 
came  an  exciseman  to  officiate  there  for  one 
John  Ward  that  was  sick,  and  I  put  the  day 
of  the  month  down  when  he  canse ;  the  excise- 
office  is  kept  at  m  v  house ;  the  man  that  came 
was  Andrew  Wicks,  or  Wick. 

Did  you  see  the  prisoner  sell  any  of  these 
goods  you  mentioned  ? — No,  I  did  not ;  they 
offered  them  to  sell  to  me,  and  others;  ndy^ 
wife  bought  two  check  i^rons. 

WHUam  Clarke  sworn. 

Clarke,  I  live  at  Abbotsbnry,  and  have  fsr 
seven  years ;  I  remember  seeing  the  gypsew 
.  there ;  the  last  time  I  saw  her  was  on  the  lOth 
ofJanuary  last ;  I  met  with  them  on  the  road  ; 
we  went  some  way  together;  we  parted  at 
Crude  way- foot,  four  miles  from  Abbotsbury, 
and  three  from  Dorchester. 

(2.  Where  were  they  going  P—C/arilce.  t 
cannot  tell  that. 

Had  you  ever  seen  her  before  ? — I  saw  her, 
and  her  son  and  daughter,  three  years  ago 
come  March,  at  Abbotsbury  ;  they  came  with 
handkerchiefs,  lawns,  and  muslins  to  sell:  f 
saw  the  landlord's  wife  at  the  Ship  buy  some 
aprons  of  them  the  last  thne  they  were  there. 

[Cross-examination.] 

How  came  you  to  take  particoUr  notiee  of 
the  day  ? — By  keeping  my  other  accmmta;  I 
carried  goods  out  with  me  the  same  day  to 
Portecsham. 

Have  you  your  book  with  you  ?— No,  I  have 
not ;  but  I  cannot  forget  the  day,  because  I  de 
not  go  so  often. 

Which  way  were  they  going .^ — ^They  wens 
making  for  London ;  they  talked  so. 

Did  they  give  yon  any  account  to  wfast 
place  they  w«m bound  next?— They  did  sols 


flS] 


I 

Jbr  an  Atsauli  and  Felony, 


A.  D.  176S. 


[874 


iftcy  Mfri  il  Ibis  mao's  bouse  (poioliog  to 

IHiteai)atAttotabonr. 
DM  yeneetbein  mere  f— I  did,  on  the  1st 

flf  JflMVf:  I  eomoKmly  ^  there  of  an  even- 

iir  litaic i  pot  of  liquor. 
-Di)n  laneiUber  when  yon  kept  Christ- 

■»AfMdonot 
Cm  no  me  toy  acooont  of  New  Stile  or 

M?-)it,  I  Cttinot ;  bat  if  I  was  to  die  for 

fkwmut  Vn  speak  the  trdtb. 
flnr  vu  she  dothed  there  ?-— The  same  as 

MS,  ii4  the  son  in  a  blue  coat  and  a  red  waist- 
CMliiad  had  a  great  coat  with  htm. 

Whtf  ne  b  he?— Be  is  about  fire  foot 
MNB  or  flight  incbei  high ;  the  girl  was  in  a 
MMetgomi. 

Toavenieyoa  saw  her  the  time  you  men- 
iHf~l  sndotebe  to  swear  positirely  to  that, 
An  I  aw  her  there  oii  the  Ist  of  January  last, 
■ddkhcr  00  the  9th  or  10th  afterwards ;  and 
Mr  tfaem  going  about  the  town  in  the  time, 
llaQ  things. 

Whit  are  you  f — I  am  a  house-keeper,  and 
hirelMo  io  business  about  six  years;  I  am  a 
Mdwaiacr. 

TkoHHU  GrttilU  sworn. 

(hedlk.  I  lire  at  <}oombe,  three  mites  from 
Ubory;  I  keep  a  public-bouse  there,  the 
%iof  ihe  Lamb ;  I  saw  Mary  Squires  at  my 
hMKoo  the  14th  of  January. 

d  Row  many  miles  is  Coorobe  from  Do|[- 
ikH&r^GrevUle.  Icanmittell. 
^  Who  wu  with  her  there? — ^Tliere  was  her 
■hr  uid  her  brother,  as  she  ^id ;  they  sold 
MlLiihiefi,  lawns,  and  such  things. 

flov  ktBg  did  she  stay  at  Coombe?— They 
ihfH  there  hot  one  night 


Whit  January  do  you  mean?— I  mean  last 
JHvy,  ft?e  weeks  ego  last  l^unday. 
,  flovinnie  you  to  tSke  such  particular  notice 
■  ilf— There  was  a  carpenter  at  my  bouse; 
}t  hU  ipeBt  the  biggest  p«urt  of  bis  money ;  it 
■vg  Snaday  night,  I  would  have  liim  go 
^Mt  hit  baaneas,  mud  put  him.  out  of  the 
^■■e  two  or  three  timeji,  and  after  that  be  went 
JfR  the  way  to  another  bouse^  and  pawned 
■hm. 

r^OK  three  witnesses  shewed  their  sub- 
f*M»  M  the  cause  of  tbdc  coming  to  give 
^^  fltMsnce.  J 

Mn  liuter  sworn,  ibr  the  Crewu. 

^aer.  I  selt  fish  and  oysters  about  Wal- 
"■M^MB  and  Theobalds.  I  know  the  pri- 
^Oqiiircs  very  well  by  sight ;  the  last  time 
■■*  her  before'  now,  was  at  the  tione  she  was 
hhaatSnmanab  Wells's  house;  before  that  I 
y*tt  her  aeveral  tiooes  every  day  up  and 
^*^  hefcre  she  was  taken.       ^ 

a  Are  you  very  certain  of  that?— leiser.  I 
1% thtt  1  law  her  three  weeks  before;  that 
the  Viiked  into  people'a  houses,  pretending  to 
''^'teok    She  toU  me  mine  once. 

M^joaseeany  goods  she  had  to  sell  ?— No, 

VOUXIX. 


I  did  not ;  I  alw'ays  saw  her  by  herself.  I 
saw  a  youn^  man  in  blue-grey  when  she  was 
taken  op,  and  two  young  women,  all  taken  ii< 
the  house  of  Wells. 

Wells  being  calle<l  upon  to  make  her  de- 
fence, said.  As  to  her  cnancter,  it  was  but  an 
indifferent  one ;  that  she  had  an  unfortunate 
husband,  who  was  hanged;  and  added,  sbe 
never  saw  the  young  woman  (meaning  £• 
Canning)  till  they  came  to  take  us  up ;  and  aa 
to  Squires,  sbe  never  saw  her  above  a  week 
and  a  day  before  they  were  taken  op. 

Squires  GuUty,  Death.    Wells  Guilty. 

Squires^  the  last  day  of  the  sessions,  being 
asked  what  she  had  to  say  before  she  receiv/eS 
sentence,  answered,  **  That  on  New-year's  day 
1  lay  at  Coombe  at  the  widow  Greville's  house; 
the  next  day  I  was  at  Stoptage ;  there  were 
some  people  who  were  cast  away,  and  they  came 
along  with  me  to  a  little  house  on  the  top  of  the 
moor,  and  drank  there;  there  were  my  son  and 
daughter  with  me.  Coming  along  Popbam- 
lane,  there  were  some  people  raking  up  dung. 
1  drank  at  the  second  ale-house  io  Basingstoke 
on  the  Thursday  in  the  New -year  week.  On  the 
Friday  I  lay  at  Bagshot -heath,  at  a  little  tiney 
house  on  tlie  heath.  On  the  Saturday  I  lay  at 
Old  Brentford  at  Mrs.  Edwards's,  who  sells 
greens  and  small  beer.  I  could  have  told  this 
before,  but  one  pulled  me,  and  another  pulkid 
me,  and  would  not  let  me  speak.  I  lav  at  Mrs. 
£dwafds*s  on  the  Sunday  and  Monclay ;  and 
oil  the  Tuesday  or  Wednesday  after,  I  came 
from  thence  to  Mrs.  Wells's  house  at  Enfield.'* 


The  time  drewing  near  for  the  Report  of  the 
convicts,  iir  Crisp  Gascoyne  laid  uefore  his 
M^est^,  not  only  the  whole  Evidence  given  at 
the  Trial ;  hut  abo  the  seveni  i  nformations  and 
Certificates  he  had  received  sinoe  her  convic- 
tion, accompanied  by  the  following  Memorial : 

To  the  Kino's  Most  Excellent  Majbstt. 

<<  May  it  please  your  miyesty  to  permit  your 
dutiful  subject,  the  lord  mayor  of  your  faithful 
city  of  London,  with  the  most  profeund  hu- 
mility and  respect  to  represent  to  your  naajesty , 
that  before  the  Trial  of  Mary  Souires,  for  the 
robbery  of  Elisabeth  Canning,  and  of  Susannah 
Wells,*  as  accessary,  many  unfair  representa- 
tions were  printed  and  lUspersed,  which  could 
not  fail  to  excite  public  prejudice  against  them. 

**  The  fatal  consequence  whereof,  in  depriv- 
ing those  unhappy  wretches  of  a  material  part 
oT  their  evidence,  engaged  me,  from  the  high 
station  I  have  the  honoifr  to  bear,  to  express 
my  duty  Io  your  miyesty,  and  the  pnbli0|  by 
making  this  inquiry. 

»*  In  which  the  utmost  caution  has  been  ob* 
served.^-All  the  witnesses  hare  been  strictl^^ 
reparetely,  and  publicly  examined,  and  their 
credit  well  certified.  ^ 

"  Many  other  informations,  to  the  same 
effect,  have  been  offered ;  but  I  declhied  tree* 
bling  your  majesty  with  further  evidence,  aa 
humbly  apprehending  it  totally  unnecessary^ 
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*<  la  the  conne  of  this  inquiry^  Tirtoe  Hall, 
A  principal  witness,  voluntarilv  and  DabKciy 
retracted  the  whole  of  the  er loeDce  soe  gare 
f  upon  the  tritfl. 

^<To  this  I  presume,  1^  your  majerty's 
leare,  to  add,  that  amidst  all  the  examinations 
t  hare  taken,  there  has  not  appeared  any  va- 
riation or  inconsistency,  or  the  least  circnm- 
stance  or  suspicion,  that  could  lead  me  to  doubt 
the  innocence  of  thbse  unhappy  contids. 

**  All  which  is  hufnbly  submitted  to  'your 
BU^csty's  (nreai  wisdom  and  Judgment,  by 
your  majesty  V  faithful  subject, 

**  Crisp  Gascoynb,  Mayor." 


26  GEOftGfe  JL  Tfkl  of  John  Gitbons  and  otherif  [S7(S 

Canningwere  totally  ignorant  till  the  Bublioa^ 
tioB  of  The  Addrese ;  and  therefore  oould  not 
examine  any  witnesses  with  a  nartieiilar  vieir 
to  contradict  it  They  had  indeed.  Upon  the 
recantatbn  of  Virtne  Hall,  taken  aomc  affida- 
vits to  prore,  that  the  gypsey  was  at  Bnfiekl 
when  the  robbery  was  committed ;  and  the 
duke  of  Newcastle  (on  whom  they  waited> 
having  acquainted  them,  that  hit  mijiesty  Im 
referrad  toe  oonsideratioa  of  the  evulenoe  on 
both  sides  to  his  attorney  and  solicitor  genertl, 
they  took  many  other  affidavits  to  prove  the 
sauM  facts;  but  when  these  affidavits  were 
presented  to  the  attorney  an^  solicitor  general, 
they  rejected  theiri,  because  they  were  not  at. 
liberty  to  examine  any  evidence  that  ivas  taken 
after  the  day  of  reference:  It  necessarily  roU 
lowed  thermre,  that  tke  weight  of  efideooe 
was  in  the  convict's  favour ;  and  so  it  was  re- 
ported,  and  she  pardoned.  Upon  this  vitvr 
of  the  case,  however,  it  does  not  beoome  ia , 
any  degree  mqre  probabley  that  s)ie  waa  inoo- 
cent.''  See  the  Refutation  of  sir  Crisp  Gas- 
ooyne*s  Address  to  the  Livery,  in  iblio,  p.  18. 

These  friends  of  Canning  likewise  gave  an 
answer  to  aift*  Crisp's  Memttriil  presented  ft 
the  king,  &c.  But  sir  Crisp's  Address,  and 
Canninp^'s,  friends'  Refutation  or  it,  make  twe 
huge  mlio  pamnblets;  and  the  many  other 
pamphlets  publiAned  on  both  sides  at  that  time, 
are  loo  numerous  t^  insert  here,  or  take  ap j 
notice  of ;  and,  as  Canning's  friends  thought^, 
did  not  clear  up  that  mvsterions  affair ;  pro- 
bably the  following  trial  or  Canning,,  for  peijury, 
may  be  said  to  have  done  it    Former  Ildition. 


•«On  the  10th  of  April  Moiling,  the  Report 
was  ttccordioffty  made  of  the  convicts  under 
aedtenoe  of  oeath  I  when  his  majesty  was  gra- 
ciously pleiised  to  respite  the  eiecution  of 
Mary  Squires  for  six  weeks ;  and  to  refer  the 
consideittion  of  the  evidence  on  both  sides  (for 
evidence  bgainst  her  had  been  presented)  to  nis 
attorney  and  solicitor-general. — Soon  aner  the 
attorney  and  soTidtor-general  made  their  Re- 
port, with  their  opinion.  That  the  weight  of 
evidence  was  in  the  convict's  favour :  where- 
upon ht^  majesty  was  graciously  pleased  to 
pant  her  a  free  pardon."  Thus  far  from  sir 
Crisp  Gascoyne^s  Address  to  the  Livery,  p. 
86,97. 

The  friends  of  Canning,  in  their  Refutation 
of  sir  Crisp  Ga^coyne's  Address,  say,  '*  But 
of  the  pur|k>rt  of  this  Memorial,  and  what  in 
particular  was  annexed  to  it,  the  friends  of 


531.  The  Trials*  of  John  Gibbons,  William  Claeke,  and  Thomas 
GREviLLE,t  for  Wilful  and  Corrupt  Perjury,  at  the  Sessions. 
House  in  the  Old-Bailey,  held  on  Thursday  the  6th,  Friday  the. 
7th,  Saturday  the  8th,  atld  Monday  the  10th  Day  of  Septem- 
ber, before  the  Right  Hon.  the  Lord  ChiefJiAHee  Willes^ 
William  Moretbn,  esq.  Recorder,  and  other  his  Majesty's  Jus- 
tices of  Oyer  and  Terminer :  ^6  George  H.  a«  d.  1753. 


Robert  Groom, 
John  Trimmer, 
Joseph  Tenniswood, 
Richard  Graham, 
John  Allen, 
flenry  Bland, 


Jury. 

William  Remnant, 
William  Champion, 
Barnard  Townaend, 
Bartholonnevr  Pain, 
John  Merry, 
Samuel  Watlington. 


ACCOI^ING  U^  the  conrse  of  the  Conrt, 
.the  Triala  of  Gibbona,  Clarke,  and  Grerille,  the 

,  *   Mem,     Sir  Criap  Gaaoovne,  kn(.  lord 
mayor  of  London,  withdrew  when  these  triala 
came  on,  at  he  always  declared  be  would. 
^  t  "  These  Abbotdniry  witnesses  were  in- 
dicted for  peijory,  for  the  efideooe  they  gafe 


three  AbbotsborT  witneaaci  npon  the  (rial  of 
Mary  Squires  mr  the  robbery  of  Elisabeth 
Canniiw,  bem^  called  op,  th^  n^ht  honoorabia 
the  lofd  mayor  quitted  the  chair,  and  retifed 
out  of  court.  Bnt  in  order  to  remove  the  In- » 
dictments  into  the  conrt  of  Ring's-hencb,  and 
lo  supersede  the  jorisdiption  ef  this  Court» 
three  parchment  writings,  said  to  be  writs  ef 
Certiorari,  were  presented  to  the  Court:  where* 

upon  Mr.  Davy,  of  counsel  for  the  defendants^. 

-'Ill      ^       .  I  ■  ■  I     I    ■     I 

■  * 

in  the  trial  of  Squires  and  Wells.    Canning'a . 
friends  had  moved  the  court  of  King'a>bencli 
for  a  Certiorari  to  remove  the  indictment,  whidi 
had  been  refoaed.     But  the  attorney  for  h« 
inaiatedt  that  according  to  aodent  practice^  • 
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the  Court,  that  be  was  greatlj  tnr- 

mbA  H  Avattni^iMlooljr  m  the  court  of 

lUM'ihidi  bU,  OB  tbeloit  day  of  last  term, 

afcarJiiffaiifiienid  to  grant  tbeae  writs,  attlioiiffb 

afpW  Ar  by  tbe  proaecotora ;  bat  aa  the  (M< 

MHti  bad  teled  ao  very  fairly,  as  to  baTO 

lipea  Aca  (wbat  tbey  were  not  omiffed  to  giro) 

^t  daya  Botiee  of  trial,  ami  bad  now  near 

Si  kttdred  witneoaea  alteodiBg,  many  of  them 

bsiffal  fiwna  great  distaocea,  at  a  vast  eipeoce, 

H  Biiaiftit  the  innooence  of  the  defendants  to 

lle«rQild«     Upon  wbieb  tbe  person  who  at- 

kaM  wjlh  tbeae  writs,  being  asked  hj  the 

CoarC,  WIko  he  waaf  How  be  came  by  them  ? 

iaTbow  tfaow  wrila  bad  beiMi  obtainedP  He 

■fsimiid  llie  Coait,  that  be  waa  clerk  to  Mr. 

■ileB,(BB«tt0mey)wbowasoiitoftowo;  that 

be  bad  «be  writs  delivered  to  bim  by  Mr.  Miles'a 

Imbcr,  the  disliHer;    anil  that  be  himself 

kaew  isBthtng  farther  of  the  matter.    Whacb 

SBSwar  Bet  bang  satisfbdory  to  the  Court,  the 

Csort  waa  pIcMed  to  order  bim  to  take  tbe 

wnb  bBcPi  H*^"»  ^  reooftimend  an  ioauiry 

bsw  thoM  writs  bad  Wn  obtabed,  and  tbe 

feiria  IB  be  called  on.    Whereupon  tbe  jary 

dkmnuA  with  tbe  following  indictment 

rtMBGibbons: 


F|BST  iNOicrriCBNT. 
Jfifidom^  The  jarois  for  our  lord  the  king 

IMsBfBri  nngbt  be  obtained  bv  application  to 

a  iod[pe  daring  a  vacatian,  at  tne  instance  of  a 

jfibascntor  ib  a  criminal  oanae,  aa  a  matter  of 

i^|bl^  ^ecnoae  it  is  tbe  Biog*s  privilege,  who 

ia  criiiri^  (»asea  is  the pbuntilF,  to  soeln  what 

\  be  will.     Tberelbre  the  attorney  for 

'^g  waa  anwtlltng  to  try  them  at  the  Old 

r,  wheie  sir  CriSp  Gaseoyne  had  a  seat ; 

^  wdttt  down  to  Totteridge,  to  lord  chief  jos- 

6a  l«e'a,  and  got  bia  hand  to  the  Fiats ;  upon 

obich  tbe  Gartioraris  were  issued  out  to  re- 

msve  the  tadiotment  into  tbe  court  of  King's- 

tiBth  ;  and  neit  term  a  motion  was  made  to 

eslbiee  a  fotura  of  them.    Upon  this  <notion  a 

trie  was  made,  %  tbe  Court  at  the  Old  Bailey 

•s  abow  CBoae,  why  a  return  should  not  be  en- 

fcoed.  The  attorney  against  ber  prayed  a  par- 

tienlar  day,  which  was  allowed ;  andiie  unuer- 

tpa^  t9  (le  ,rc^y  on  that  day.  ^e  ipopred,  that 

4ieCarai9C^nsmigbtbesi^ne4e4;  alle4ging, 

tlm  tj^  ksfd  c^  jiostioe  had  been  im^Nned 

ff/m  m  j^gnwig  ^  fiats:  but  his  lordsbip  not 

\ffiif  fiiiw^t,  a  role  wot  made  fiyr  bearing  tbe 

mfif^^  tifM^  ^ilggmtiop  pit  a  future  day.    On 

Una  fotore  day  the  oo^nasl  for  tbe  oouotry- 

WB  nsoved,  that  tbe  write  misrht  be  superseded, 

m  the  abaenoe  of  tbe  lord,  chief  justice.    But 

ss  tbe  motion  to  supersede  these  writs  was 

fmnded  on  a  sopfgestion,  that  the  lord  chief 

MlPolml  bfan^ntMed  upon;  and  as  nfmo 

bat  his  lordabip  Opold  know,  whether  he  wu 

bapfiifd  jnpoa  or  ^o  ;  both  nwtions  were  or- 

wad  la  sU|id  jpv^r,  411  bis  lor^sbip  ;iboulti  be 

pesent:   but  as  be  died  without  ever  comipg 

■rtaoeort  afterwards,  the  write  are  notsuper- 

seded  to  this  boor.*'     ffeAitetion  of  sir  Cfrisp 

Gsseoyne'f  Addren  to  the  livery,  p.  ^,  41. 


upon  their  oatb  present,  that  at  Ibe  delivery  of 
the  king's  gaol  of  Newgate,  holden  for  the 
county  of  Middlesex,'  at  Justice- hall  in  the 
Old  Bailey,  in  tbe  subntbs  of  the  city  of  Lon- 
don, on  Weduesday  the  81st  dav  of  February^ 
in  the  96th  year  or  the  reign  of  our  sovereign 
lord  George  the  second,  king  of  Great  Britain, 
fa.  before  air  Crisp  Gaseoyne,  knt  mayor  of 
tbe  city  of  London,  sir  Martin  Wright,  knt. 
one  of  die  justices  of  our  said  lord  the  king, 
aasitfued  to  hold  lo  bold  pleaa  before  tbe  kmg 
himself,  Nathaniel  Gundrr,  esq.  one  of  tbe 
jostioes  of  onr  said  lord  tbe  king  of  tbe  court  of 
Common  Pleas,  sir  Richard  Adams,  knt.  one  of 
the  barona  of  tbe  court  of  Exebenoer  of  our  said 
kird  the  king,  and  others  their  iellows  jaaticea 
of  our  said  lord  tbe  king,  asrigned  to  deliver  tbe 
gaol  of  oar  said  lord  Uie  kiufft  of  Newgate,  ol'tbe 
prisoners  therein  bcinpf,  Mary  Squires,  late  of 
me  palish  of  Enfield,  in  tbe  county  of  Middle* 
aeK,  widow,  waa  tried  and  convicted  upon  an 
indictment  against  ber,  for  that  she,  on  tbe  Sd 
day  of  Janniry,  in  tbe  Sdtb  year  of  tbe  reign 
of  ear  sovereign  lord  George  the  9nd,  king  of 
Great  Britein,  &c.  with  force  and  arms,  at  tbe 
parish  aforessid,  in  the  cionty  aforesaid,  in  the 
dweHing-bonse  of  one  SuaanAab  Wells,  widow, 
diere  iftaate,  iipon  one  Elisabeth  Canning, 
ppiniter,  in  tbe  peace  of  God  and  our  said  lord 
ine  king  then  and  there  being,  Iblonioasly  did 
make  an  assault,  and  ber  tbe  said  Elisabeth  in 
bodily  Ibar  and  danger  of  ber  life  then  and  there 
feloniously  did  nut,  and  one  pair  of  stava  of  tbe 
valne  often  sbihings,  of  the  goods  and  chattels 
of  tbe  said  Etizabetb,  from  tbe  person  and 
against  tbe  will  of  th«  said  Elisabeth,  in  thb 
dtrelling^oose  aforesaid,  then  jmd  th^re  vio- 
lently and  feloniously  did  steal,  tahe,  and  carry 
away,  against  the  pesce  of  our  said  lord  the 
king,  his  crown  and  dignity.  Upon  which 
same  trial,  one  John  Gil^ns,  late  of  Abbota- 
bury,  in  tbe  county  of  .Dorset,  viotoaller,  on 
tbe  Slat  day  of  February,  in  the  year  aforesaid, 
to  wit,  at  Justice-hall  aforesaid,  in  the  pariah 
of  St.  Sepulchre,  in  tbe  ward  of  Farringdoo 
Without,  in  the  city  of  London,  came  ib  bia 
ovm  proper  fwrson  as  a  witness  on  the  be- 
half of  the  said  Mary  Squirea,  of  and  npoB 
the  ^natters  contomed  in  the  said  indict-' 
ment;  and  tbe  said  John  Gibbons,  then 
and  there  in  tbe  court  aforesaid,  before  tbe 
said  justices  last  above-named,  and  others 
their  fellows  assigned  aa  aforesiud,  upon  tbe 
trial  aforesaid,  was  in  due  manner  and  form 
sworn,  and  took  bis  corporal  oath  upon  the 
holy  gospel  of  God,  aa  such  witness  (the  same 
Court  then  and  there  having  a  sufficient  aa« 
tbority  to  administer  tbe  same  oatb  to  tbe  said 
John  Gibbona  in  that  behalf.)  And  the  said 
John  Gibbons,  on  tbe  said  Slst  day  of  February, 
in  tbe  year  aforesaid,  not  baring  God  before 
bis  eyes,  but  being  moved  and  sMuoed  bv  tbe 
ittstagation  of  the  devil,  and  wickedly  and  un- 
justly devising  and  Jntending  to  pervert  justice, 
and  tp  procure  the  s  M  Mary  Squires  unjustly 
to  be  scqaitted  of  Ibesaid  crime  hid  to  her 
charge  in  the  said  Mictment,  then  and  there 
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upon  the  trial  aroresaid,  upoo  bis  oath  afone- 
gaifl,  faltel^r,  nialicioufit^,  witfolly,  wickedly, 
asd  corruptly,  did  say,  depose,  swear,  and 
give  io  evidence  to  the  said  Court,  and  the  ju- 
rors of  the  said  jury ,  upon  the  trial  aforesaid,  as 
follows,  (that  is  io  say)  on  the  1st  day  of  Ja- 
Duary«  1753,  (meaning  the  year  of  our  Lord 
1753)  the  prisoner  Sqoirf  s  (aieaningthe  above- 
named  Mary  Squires)  came  into  the  house 
(roeaninfr  the  house  of  the  said  John*  Gibbons, 
at  Abbotsbury  aforesaid,  in  the  said  county  of 
JDorset.)  There  was  Georpfe  her  son,  (meaning 
George  the  son  of  the  said  Mary  Squires)  and 
Lucy  her  daughter  (meaning  Lucy  the  daugh- 
ter of  the  sail!  Mary  Squires)  with  her  (mean- 
ing the  said  Mary  Squires.)  And  that  the  said 
John  Gibbons,  upon  the  trial  aforesaid,  upon 
bis  oath  aforesaid,  on  the  said  21st  day  of  Fe- 
bruary, io  the  year  aforesaid,  at  Justice- hall 
aforesaid,  in  the  parish  of  St.  Sepulchre  afore- 
said, in  the  ward  of  Farringdon  Without 
aforesaid,  did  falsely,  maliciously,  wilfully,  and 
corruptly,  say,  depose,  swear,  and  give  in  evi- 
dence as  follows :  she  (meaning  the  said  Mary 
Squires)  came  with  handkerchiefs,  lawns,  mus- 
lins, and  checks,  to  sell  about  town  (meaning 
Abbotsbury,  io  the  county  of  Dorset);  she 
^meaning  the  said  Mvry  Squires)  stayed  there 
rroeaning  at  Abbotsbury  in  the  said  eountv  of 
JDorqet)  from  the  1st  to  the  9th  day  of  the 
month  (meaning  from  the  ist  to  the  Otb  day  of 
the  month  of  January,  in  the  said  year  of  our 
Lord  17  &9,)  and  lav  it  my  house  (meaning 
the.  house  of  him  the  said  John  Gibbons,  at 
Abbotabury  aforesaid,  in  the  said  county  of 
Doitet*)  And  the  said  John  Gibbons,  then 
and  there,  upon  the  said  trial  being  demanded 
to  look  at  toe  said  Mary  Souires,  then  a  pri- 
soner at  the  bar  there,  and  being  asked  whe- 
ther or  not  he  was  sure  that  she  was  the  same 
Mary  Squires,  whom  be  bad  so  as  aforesaid 
Reposed  and  sworn  to  have  come  to  bis  said 
house  at  Abbotsbury  aforesaid,  ou  the  said  1st 
day  of  January^  in  the  said  year  1753,  and  to 
have  stayed  there  from  the  said  Ist  day  of  Ja- 
nuary uoresaid  to  the  0th  day'  of  the  said 
montb ;  be  th,e  said  John  Gibbons,  upon  the 
trial  aforesaid,  upon  his  oath  aforesaid,  in  answer 
to  the  said  demand  and  question,  did  falsely, 
maliciously,  wickedly,  wilfully,  and  corruptlj^i 
fortber  say,  depose,  swear,  and  give  in  evi- 
dence as  follows :  I  (meaning  himself  the  said 
John  Gibbons)  am  sure  it  is  (meaning  that  he 
the  said  John  Gibbons  was  sure  that  the. said 
Mary  Squires,  then  a  prisoner  at  the  bar  there 
upon  the  said  trial,  was  the  same  Mary  Squires, 
whom  be  the  said  John  Gibbons  had  as  afore- 
said deposed  and  sworn  to  have  come  into  bis 
$M  bouse  at  Abbotsbury  aforesaid,  on  the 
said  1st  day  of  January,  in  the  year  of  our 
Lord  1753,  and  to  have  stayed  there  from  the 
said  1st  day  of  January,  aforesaid,  to  the  9th 
day  of  the  said  month.)  WhereM*  in  truth 
and  io  fact,  on  the  said  1st  day  of  JannarVf  in 
the  year  of  our  Lord  1753,  the  said  Mary 
Squires  did  not  come  into  Uie  bouse  of  the  said 
jfphu  Qibboniat  Abbotsbury,  in  the  said  county 


of  Dorset.    And  whereas,  in  truth  and  in  fact, 
the  said  Geoi^e,  the  son  of  the  said  Mary 
Squires,  and  the  said  Lucv,  the  daughter  of  tba 
said  Mary  Squires^  or  either  of  them,  were  not 
in  the  house  of  the  said  John  Gibbons,  at  Abbots- 
bury aforesaid,  in  the  said  county  of  Dorset,  on 
the  said  1st  day  of  Januarv,  in  the  year  of  our 
Lord  1753,  with  the  said  Mary  Squires.    And 
whereas,  in  truth  and  in  fact,  the  said  Mary 
Squires  did  not  stay  at  Abbotsbury,  in  the  said, 
county  of  Dorset,  from  the  ist  to  the  9th  day 
of  the  month  of  January,  in  this  sa^  year  of 
our  Lord  1753.    And  whereas,  in  truth  and  in 
fact,  the  said  Mary  Squires  did  not  lie  at  the 
house  of  the  saidtfohn  Gibbons,  at  Abbotsbury 
aforesaid,  on  the  said  Ist  day  of  January,  ia  the 
year  of  our  Lord  1753,  until  the  9th  day  of  the 
same  month.    And  whereas,  in.  truth  and  in 
fact,  the  said  Mary  Squires  did  not  lie  at  the 
bouse  of  the  said  John  Gibbons,  at  AblMtsbury . 
aforesaid,  on  the  said  1st  day  of  January,  in  the 
said  yeas,  of  our  liOrd  1753,  nor  on  the  said  9th 
day  of  the  said  month  of  January,  in\he  year 
last-mentioned,  nor  at  any  time  between  the 
said  1st  day  of  January,  in  the  said  year  of  our 
Lord  1753,  and  the  said  9th  day  of  the  same 
month  of  January.     And  whereas,  in  troth 
and  in  fact,  the  said  Mary  Squires,  on  the  said 
1st  day  of  January,  in  the  year  last  before  men- 
tioned, was  not  at  the  bouse  of  the  ^id  John 
Gibbons,  et  Abbotsbury  aforesaid,  uorat  anv 
other  house  or  place  at  Abbotsbury  aforesaidL 
And  so  the  jurors  aforesaid,  upon  their  oath, 
aforesaid,  do  say,  that  the  said  John  Gibbons*, 
on  the  said  21st  day  of  February,  in  the  S6m. 
year  aforesaid,  at  Justice-ball  afbresaid/  upon 
the  trial  aforaakl,  in  the  court  aforesaid,  (the 
same  Court  then  and  there  having  a  compeleiu 
authority  to  administer  the  said  oath  to  the  said 
John  Gibbons  in  that  behalf)  falsdy*  maUcious- 
ly,  wilfully,  wickedly,  and  oorrui^ly,  in  maa^ 
ner  and  form  aforesaid,  did  commit  wilful  and 
corrupt  peijury,  to  the  great  displeasure  of 
Almighty   God,  to  the  evil  example,  of  all 
others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  lord  the  king,  his  erowa 
and  dignity. 

'  All  the  witnesses,  on  the  back  of  the  bill, 
trere  called  out  to  give  evidence ;  but  no  one 
appearing,  except  Mary  Woodward,  siid  she 
declaring  she  knew  nothing  of  the  matter,  an 
officer  was  sent  to  the  prosecutors  to  attend 
the  Court ;  but  none  of  them  appearing,  the 
jury  acquitted  the  defendant 

A  second  indictment  to  the  same  purpose  wae 
read  against  William  Clarke ;  but  he  was  ac* 
quitted  for  want  of  evidence. 

A  third  indictment  was  preferred  agaioft 
Thomas  Greville,  for  swearing  he  saw  Mary 
Squires  at  Cooinbe  on  the  14ni  of  January  ; 
and  be  was  acquitted  likewise  for  want  of 
evklcDce. 

During  the  time  a  messenger  vraa  sent  ta 
the  prosecutors  to  attend  the  Court, 
Mr.  Davy,  counsel  for  the  ddeadantS|  teofc 
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that  offwinity  of  addreaaog  hioiself  (q  tli/^ 
CooTt  allows: 

M/  M ;  I  have  the  honoar  to  appear  he- 
fmeywm  iordabip  io  behalf  of  the  three  de- 
JWiMla;  who  aland  indicted  for  perjury,  sa^ 
^onsd  lo  have  been  cominitted  by  them  io  this 
fkcK^  upon  ftbe  trial  of  Mary  Squires,  for  tbe 
nUery  of  £hzabeth  Caaniog,  at  Enfield- 
ff «h,  m  January  iast.  ' 

Gihhona  and  Clarke  are  chai;g^  with  faUely 
fvcarin^y  that  Bl^y  Squires  was  at  Abbots- 
hary  finm  the  1st  to  Uie  9tb  of  January ; 
and  Greville,  that  she  was  at  Coombe  on  the 
14ih. 

If  their  teatimony  was  true,  Mar?  Squires 
«nn  m^ustly  aecHsed;  but  Jt  was  hers,  and 
their  misfortanek  that  it  then  obtained  no 
ocdit* 

They  were  atranffers,  unknown  to  efery 
bedy  at  the  trial.— CioiniDg  was  positite,  and 
bcioff  by  nofair  means  con6rnied  in  her  evi- 
deaee,  sqinres  was  convicted.  ^ 

Upon  this  charge  of  perjury,  ^eat  care 
hath  been  taken,  attended  with  ^reat  |expence, 
en  either  aide,  to  search  this  matter  to  (he 
bottom  ;  every  circnmatance  hath  been  scruti- 
nised, and  nothing  omitted  to  investigate  the 
fKStion  thoroughly. 

'  It  bath  a  Iod^  while  been  tbe  general  sub- 
ject of  ooQversation,  and  hath  engaged  the  ai- 
tntioD  of  the  public,  more,  perhaps,  than  any' 
frirate  traaaaelion  ever  did  before. 
Here  are  the  names  of  no  less  than  fifty  wit- 
indoised  upon  each  of  their  indict- 
its  ;  yet  onl}r  one  of  them,  a  poor  woman, 
evidenoeis  immaterial,  appears  to  pro- 


Thin  desertion  mav  occasion  rarious  con- 
jectures, and  many  false  teasons  will  probably 
be  suggested  for  not  prosecuting  these  indict- 


It  amy  perhapabe  attributed  to  a  compro- 
ise. — it  may  be  said,  that  these  defendants 
are  to  bo  acquitted  by  consent,  and  that  the 
iadictaicnt  against  Canning  is  to  be  dropped. 
One  cannot  easily  imagine  what  nimoon 
mafice  may  raise. 

For  this  reason,  and  to  prevent  any  impota- 
fioo  upon  those  who  aro  concerned  for  tbe  de- 
Icndanta,  I  beg  leave  to  assure  yonr  lordship, 
and  all  who  hear  me,  that  the  defendants  now 
come  prepared  for  trial ;  that  their  witnesses 
attend  yoor  lordship,  ready  to  give  their  testi- 
mony with  sach  clear,  ample,  convincing  cir- 
camotanees,  as  would  demand  universal  aa- 
seat;  and  fully  prove  the  innocence  of  tbe 
tbree  defendants,  and  tbe  falsity  of  Elizabeth 
Canning's  stoiy  in  every  particular. 

Here  are  witnesses,  more  in  number  than 
Krhana'ever  appeared  in  any  one  cause,  coU 
MctedT  together  at  a  vast  ezpenoe,  and  from 
different  remote  places. 

Here  is  other  evidence  aliBO  ready  to  be  pro- 
daced,  sncb  as,  in  its  natura,  cannot  deceive. 

The  preseenlors  have  bcben  invited  to  meet 
tbm  here  bejRve  your  lordship  and  the  jury  ; 
ni  m  desirous  were  the  friepds  9^'  the  defen- 


dants that  this  matter  should  be  fairly  tried, 
that  tbey  have  ofiered  tobear  part  of  tbe  charges 
of  this  prosecution. 

The  public  halb  been  a  long  while  amused 
with  promises,  that,  in  the  trials  of  these  in- 
dictmeots,  the  guilt  of  thu  present  defendants 
should  be  clear^  manifested,  and  the  whole  of 
this  mysterious  transaction  Unravelled. 

The  time  is  come  to  perform  these  promises^ 
and  thousands  expect  it. 

Why  do  all  tnes^  boasters  now  bide  th«ir 
faces?  Because  they  are  covered  with  confusion. 
,  Tbey  are  aware  how  danger^s  it  is  to  pur-* 
sue  a  prosecution,  founded  in  the  foulest  and 
most  daring  perjury;  and  wisely  withdraw 
themselves  from  atrial  which  would  iovolfi 
them  in  ruin.    - 

Had  1  coosidered  the  case  of  the  defendants 
alone,  without  regard  to  any  other  person,  I 
should  have  thought  it  needless  to  give'  the 
Court  any  trouble  upon  this  occasion. 

Tbey  are  private  countrymen,  witboot  any 
counezions  in  this  part,  of  tbe  world,  and  to- 
tally unconcerned  at  any  reports  which  may 
prevail  here:— within  the  narrow  cirde  of  their 
acquaintance,  their  characters  will  remain  un- 
blemished, let  fame  do  its  worst ;  because  the 
charge  againsttbem  is  the  attestation  of  a  fad, 
which  afl  their  acquaintance,  all  their  parish, 
and  their  whole  country,  know  to  be  true. 

But  there  is  one,  whose  near  relatioh  to  tbia 
great  city  makes  it  necessary  for. me  Io  say 
thus  much. 

It  is  impossible  for  him  to  Jie  oasolicitooa 
for  public  approbation,  after  having  done  oo 
much  to  deserve  it. 

Yet  all  the  reproaches  which  malice  could 
suggest  to  little,  dark,  designing  men,  have 
been  levelled  at  the  chief  magistrate  of  this 
city,  only  for  doing  what  tbe  love  of  justice 
and  humanity  inspired  him  to  do. 

For  his  sake,  therefore,  I  have  thus  tree- 
passed  upon  your  lordship's  patience,  and  only 
beg  leave  to  add  a  few  words  more,  to  sbew 
how  unmerited  those  reflections  were. 

As  his  lordship  was  at  the  belid  of  the  com- 
mission at  the  trial  of  Mary  Squires,  and  waa 
totally  uninfluenced  by  tbe  infamous  endei^ 
vours  which  at  that  time  had  been  used  to  give 
credit  to  a  most  improbable  narrative ;  he  waa 
directed,  merely  by  a  regard  for  truth,  to 
make  further  mquirv  into  a  story  pregnant 
with  absurdities,  anci  unlike  any  transactioo 
that  ever  went  before  it. 

And  the  evidence  of  Elizabeth  Canning  de- 
pending entirely  upon  this  question,  whether 
the  account  which  these  three  men  had  given 
was  true,  where  could  bis  lordship  so  pro- 
perly direct  his  inquiry,  as  to  tlibse  places^ 
where  they  swore  they  had  seen  her  ? 

The  success  of  that  inquiry  answered  the 
wishes  of  his  humanity  ;  and  the  most  indu- 
bitable proofs  of  the  convict's  innocence  warmed 
the  royal  heart  to  meroy. 

One  should  have  thought,  that  this  conduct 
of  a  magistrate,  whose  sole  motive  to  it  was  a 
desire  o?  rescuing  a  wretched,  friehdlett  coin 


SS3} 


27  GEORGE  11. 


Trial  ofEUgabeth  Ctmmngt 


[284 


ticty  from  the  miferi^s  into  whi^  P^^^^  ^^ 
popolar  prejadice  had  tbroim  her,  sbodid  at 
teMt  ezenipt  him  from  censore. 

But  hit  enemies  could  Dever  forgive  him  the 
meirit  of  tbif  action:  8f  it  raited  him  ftill 
higher  in  the  esteem  of  good  meD»  he  becSame 
more  the  object  of  eovv ;  and  no  arts  were  on- 
essaved  to  di(Dinish  the  reputation  he  had  so 
justly  acquired. 

&ad  mj  lord-mayor  been  present,  I  should 
not  (laTO  said  so  much ;  but  1  bare  been,  the 
more  encouraged  to  it  ftom  ohserruig,  tbat  his  | 


lordship  withdrew  himself- as  soon  at  these 
causes  were  called,  tecanse  he  was  pleased  to 
think  it  improper  for  btm  to  preside,  where  any 
thing  thai  miff ht  be  thought  to  concern  himself 
should  come  before  the  Court. 

1  have  an  apoioffy  to  make  for  ^f  ing  your 
iordthip  any  trouble,  where  there  is  no  prose* 
option ;  but  as  the  Court  waits  for  the  [return 
of  a  messenger,  and  no  business  is  now  pto«- 


582/  The  Trial  of  Elizabeth  Cannikg,  Spinster,  for  Wilful  aad 
Xlornipt^  Perjury,  at  Justice-Hall  in  the  Old  Bailey,  held  by 
AfOournment  on  Monday  the  29tb  of  Aprils  Wednesday  the 
Isl,  Friday  the  3d,  Saturday  the  4th,  Monday  the  6th,  Tues- 
day  the  7th,  and  Wednesday  the  8tfa  of  May,  before  the  Right 
Hon.  Thomas  Rawlinson,  esq.  Imd  Mayor  of  the  City  of 
.  LdQdon,  3ir  £dward  Clive,  kpt.  one  of  the  Justices  of  his 
Majesty's  Court  of  Common  Pleas,  the  Hon.  Heneage  Legge, 
esq.  one  of  the  Barons  or  his  Majesty's  Court  of  Exchequer^ 
Willicun  Moreton^  esq.  Recorder,  and  others  the  Justices,  &c.^ 
S7  George  IL  a.  d.  1754. 


At  the  Genera]  Session  of  Oyer  and  T^minery 
holden  for  the  city  of  London,  at  Justice- hall, 
in  the  Old -Bailey,  within  the  parisb  of  St. 
Sepulchre,  in  the.wardof  Farringdon  Without, 
In  liondbn  aforesaid ;  on  Wednesday  the  S4th 
day  of  April,  in  the  87th  year  of  the  reign  of 
our  soVere^n  lord  George  the  8d,  l^ng  of 
Great-Britain,  &e.  bdfbre  Thomas  Rawlinson, 
es(|.  mayor  of  the  city  of  London ;  sir  Edward 
Clire,  hot.  one  of  the  justices  of  our  lord  the 
king,  of  the  Court  of  Common-pleas ;  Heneage 
Leg^,  esq.  one  of  the  barons  of  the  £zchequer 
of  our  said  lord  the  kiojf ;  WIHiam  Moreton, 
C8^.  recorder  of  the  city  of  London ;  fUbert 
Soot^  esq.  Spuyiuel  Fludyer^  esq.  aldermen  of 
the  said  city,  and  others  their  fellows  justices 
of  oar  said  lord  the  king,  assigned^  &f .  and 
continued  by  several  mesne  amoomments  to 
Bfenday  the  IStb  of  May  following. 

On  Monday  the  S9th  of  April,  1754,  the 
Court  being  opened,  the  prisoner  ^izabeth 

*  Taken  in  short-hand  by  Thomas  iQurney, 
Samuel  Budd,  and  Isaac  Barman,  aH  eminent 
ahfNrt-band  writers,  appointed  by  the  Court  for 
tiijil  purpose ;  and  after  being  carefully  exa- 
mined tether,  faithfiilly  transcribed  bv  the 
iaid  Thomas  Gnmey,  many  years  shortAiaod 
^ter  at  the  said  court.  Printed  bv  the  .au- 
thority and  appointment  of  the  rfght  faon. 
Thomas  Jftawfiosoo,  esq.  lord-mayor. 


Canning  was  set  to  the  bar,  in  order  to  take  her 
trial  upon  the.  following  indictment,  which  bad 
been  preferred  against  her  in  the  June  session 
1753,  'and  to  wnich  she  had  appeared  and 
pleaded  Not  GuiHy,  in  the  February  session 
following. 

.  Gentlemen  of  the  Jury. — ^WilKam  Manninigf/ 
John  Wilding.  William  Webster,  John  Lang- 
ley  sworn;  James  Waugb,  Charles  Moore, 
challenged  by  crown ;  Richard  Frame,  sworn  ; 
Robert  Smith,  challenged  by  defendant ;  John 
Scott,  William  Evered,  $worn ;  William  Nash, 
challenged  by  crown;  John  Carter,  sworn s 
Jol^n  Potter,  John  Kent.  John  Rogers,  Wilfiaoft 
Martin,  Richard  Linen,  Robert  Rampshire, 
challenged  by  crown ;  Joseph  Russell,  sworn  ; 
Stephen  Prew,  challenged  by  prown;  Jofaa 
Nemes,  challenged  by  defendant ;  Wilkinson 
Brathwait,  challenged  by  crown;  William 
Wafker,  sworn ;  John  Mitchell,  Martin  NewtU, 
challenged  by  crown ;  Beiy.  Glan?ille,  chal- 
leng[ed  hy  defendant ;  Edward  Baxter,  John 
Whipbam,  challenged  by  crown  ^  William 
Parsons,  sworn ;  Thomas  Stracey,  IHniel 
Destlen,  challenged  by  crown  ;  Edward  Dy* 
moke,  sworn; 

CU^h  cfike  Arraisiu.  Ciy«r»  ooant  the^e. 


William  Manning, 
•WiOiamWebBlery 


Jury. 

'Riehard  Frome> 
William  Erered, 
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JohD  Scott,   . 
Joho  Carter, 
tVflliani  Wfttker, 
Edward  Dymoke. 

CLtf/trr,  Ciygf,  tMtt  jiroelai— tiwi. 
Crar.  OjcSy  oyes,  oycs !  If  any  one  can 
n  lajr  lotdf  the  liug'i  jattidi^,  the  king's 
rff^m,  mt  king's  aftoriivy,  on  tfaii  Inqnest  to 
k  flikn,  of  fttoy  crimes  or  misdemeanors  done 
sreonmittBd  by  the  defendant  at  the  bar,  let 
ikan  eoaus  ftrth,  ahd  they  shatt  be  hesnf. 
Msatetbekinip. 

CL  (fArr,  Gentlemen  of  the  jnrv ;  the  4e- 
fcsduuat  the  bar  stands  indicted  by  tbe  name 
rfKSiabetb  Caniiibg»  late  of  London,  spinster; 
md  the  indietoient  sets  forth.  That  at  the 
imenl  aessaoo  of  the  peace  hohlen  for  tbe 
esontf  of  AliiSdlesex,  at  fiicks's-hall  in  St 
ioba's-street,  in  the  oonoty  aforesaid,  on  Mop- 
dft^  the  i9lh  ^k^  of  February,  m  tbe  S6tb  year 
tflhe  reign  ot  our  present  sovereign  lord 
Ctege  the  2d«  by  the  grace  of  God,  of  (Qreat- 
Bribm,  France,  and  Ireland,  kug,  defender  of 
ifteiiith,  mnU  so  forth ;  beforie  Lake  Robinson, 
ore,  sir  John  Cross,  baronet,  TboDoas  Lane 
PSeroe  ijtaltiard,  esqnires,  and  others  tbeir 
ws  JQslices  of  our  said  lord  tne  king,  as* 
B|sed  to  keep  the  peace  in  the  county  afore- 
aii,  and  also  lo  hear  anfi  determine  divers 
feUaics,  tresiiasses,  and  other  misdeeds  coro- 
■ittBd  m  tbe  same  county,  b^  tbe  oath  of  £d- 
■sad  Kaney  geot  Joba  Jennings,  George  Fry, 
Dsvid  Beynolds,  Thcmas  Foreman,  Arthur 
Hnosck,  Isaac  George,  Lewis  Powell,  Wil- 
lisB  BAeaids,  Henry  daines,  John  GreenhiU, 
Thomas  Hibbios,  John  Brooke,  Thomas  fiow- 
wa,  Richard  Wesimerland,  Elias  Lock, 
ttcary  ColmaB,  John  Knowles,  Henry  Car- 
tkrsp,  Willimm  Fort,  Thomas  Wooreil,  Job 
BhwtthH,  and  Hobert  Rewell,  good  and  lawful 
■ea  sf  the  coootv  aibresaid,  then  and  there 
ioeni  and  ciiarged  to  enquire  for  our  said  lord 
As  kiqg,  tar  the  bodv  of  tbe  said  county  ;  it 
larnted  that  nary  Sqnires,  bite  of  the 
■  of  fepfidd.  in  the  county  of  Middlesex, 
r,  on  the  3d  day  of  Jsnuary ,  in  the  S6th 

r'  01  the  rasp  of  our  sovereign  lord  Qeoige 
9d,  kin^  of  Great-Briuin,  &c.  with  force 
•ad  srin,  at  the  parish  aforesaid,  in  the  county 
sfcicMid.  ia  the  dwelKng-bouse  of  one  Su* 
amaah  Wells^  there  situate,  upon  one  Blizabetb 
Gssaing,  spinster,  in  the  peace  of  God  and  our 
aid  lora  tbe  iking  ttiea  and  there  beings  feioni- 
ssriy  fid  make  an  assaelt,  and  her  tbe  said 
Elinbeth  m  bodily  fear  and  danger  of  her  life 
dtta  and  there  feloniously  did  put ;   and  one 
|air  of  stays  of  the  vaUie  often  sbillings,  of  the 
gsndi  and  chattels  of  the  said  Elizabeth,  from 
Ihs  person  and  against  tbe  will  of  tbe  said 
ITiiihiiJh,   in    the  dwelliog-bouse  aforesaid, 
Ihca  and  there,  Wolently  and  feloniously  did 
ilcil,  tsfce,  and  carry  kway ,  against  the  peace 
^  ssr  said  bird  the  king,  his  crown  and  dig* 

a:  sad  thereopon . such  proceedings  were 
tbal  afterwards  (to  wit)  at  the  deUvery  of 
HegMlof  our  aaid  lord  the  king,  of  Newgate, 


bolden  for  tbe  county  o^  Middlesex,  at  Justice- 
^  ball  in  the  Old-Bailey,  in  the  suburbs  of  tbe 
citv  of  London,  on  Yfednesday  the  91st  fit 
Februsry^  in  tbe  36tb  year  of  the  reign  of  our 
said  lord  the  king,  before  sur  Crisp  Gascoyne, 
knight,  mayor  of  the  city  of  London ;  sir 
Martin  Wriffbt,  knight,  one  of  tbe  iustices  of 
our  said  lord  the  king,  assigned  to  bold  pleas 
before  the  king  himself;  Nathaniel  Qundry» 
esquire,  one  of  the  justices  of  our  said  lord  the. 
king  of  tbe  court  of  Common  Pleas ;  sir 
Richard  Adams,  knigat,  one  of  tbe  barons  of 
tbe  boort  of  tlzcbei^uer  of  our  said  lord  the 
king,  and  others  their  fellows  iustioes  of  our 
said  lord  the  king,  assigned  to  defiver  bis  ^fiial 
of  jf^ewgaleof  the  prisoners  therein  then  being; 
and  berore  whom  the  indictment  aforesaid, 
against  the  said  Mary  Squires,  was  then  depend* 
ing;  came  the  said  Ms^y  Squires  in  the  same 
indictment  named,  lindiBr  tbe  custody  of  sir 
Charles  Asgill,  knight,  and  sir  Richard  Glynn, 
knight,  sherifis  of  the  said  county  (into  whose 
cufliikty  in  the  gaol  of  Newgate  aioresaid,  she 
the  said  lAvrj  Squires,  for  the  cause  aibresaid, 
bad  been  before  committeH):  and  tbe  said 
Mary  Squires  being  then  ^ronybt  to  tbe  bar  there 
in  her  proper  persoo,  and  being  then  and  there 
asked  how  she  would  be  acquitted  of  tbe  ore* 
misses  specified  in  tbe  said  indictment  as  atoro- 
sakl,  she  the  said  Mary  Squires  did  then  and  there 
say,  that  she  was  not  iroiity  thereof;  and  there* 
upon  for  good  and  ill  she  put  herself  upon  the 
country:  whereupon  such  proceedings  were  had, 
that  afterwards  (to  wit),  at  the  same  session  of 
the  deli? ery  of  tbegaolaforesaidi  bolden  for  tbe 
osunty  aforesaid,  a^  Justice- ball  aforesaid,  on 
tbe  said  Wednesday  thaSlst  day  of  Febmary,. 
in  the  36th  year  aforesaid,  and  before  the  same 
justices  of  onr  said  lord  tbe  king,  in^  that  be- 
half above-named,  and  othera  th«r  fellows 
aforesaid,  by  a  certain  jury  of  tbe  county  be- 
tween our  said  lord  the  king,  and  tbe  said 
Mary  Squires  in  that  behalf  in  due  manner 
chosen,  tried  and  sworn,  the  issue  aforessid  was 
tried.  And  the  said  present  jurors  for  our  said 
lord  tbe  kiogi  now  upon  their  oath  aibresaidi 
do  further  present,  that  upon  the  said  trial  be- 
tween our  s^id  lord  the  king  and  the  said  Mary. 
Squires,  at  London  aforesaid,  (that  is  to  say)  at 
tbe  parish  of  St,  Sepulcbre>in  tbe  ward  ofFar- 
ringuon  without,  in  London  aforesaid,  (to  wit) 
at  Justice-ball  aforesaid,  in  open  court  aiforesaid) 
the  said  Elizabeth  Canning,  late  of  London, 
spinster,  did  appear  as  a  witness  for  and  on  boo 
half  ofoOrsaiil  k>rd  tbe  king,  against  the  said 
Mary  Saoires ;  and  tbe  said  Elksabetb  Canning  ^ 
then  and  there  did,  before  tbe  said  justices  last 
named,  in  open  court  aforesaid,  tske  her  oorpo-» 
ral  oath,  and  was  duly  sworn  upon  the  bolr 
gospel  of  God,  to  speak  tbe  truth,  the  whole 
truth,  and  nothing  but  the  truth,  of  and  upon 
the  premisses  so  as  aforesaid  put  in  issue  be- . 
tween  our  said  lord  tbe  king  and  the  said  Mary. 
Squires  (the  sasoe  justices  tnen  and  there  bar- 
ing a  competent  aathority  to  administer  an  oath 
to  the  saki  Elizabeth  Canning  in  that  behalf.) 
And  th»  said  Elizabeth  Canning  being  so 
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sworn,  tod  not  ba?ing  the  fear  of  God  before 
her  eyes,  but  being  moTod  and  seduced  by  tbe 
ibstieation  of  the  deril,  and  haTinp^  no  r«<jfard 
An*  the  laws  and  statutes  of  this  realm,  nor  fear- 
ing the  punishments  therein  contained,  and  on- 
lawfully,  wickedly,  maliciously,  and  delibe- 
rately adTtsing,  contriving,  and  intending  to 
penrert  tbe  due  course  of  law  and  justice,  and 
to  canse  and  procure  tbe  said  Mary  Squires  un- 
truly to  be  convicted  of  the  felony  and  robbery 
charged  upon  her  in  and  by  the  indictment 
aforesaid,  afterwards,  (to  wn)  upon  tbe  3l8t 
day  of  February,  in  the  86th  year  after- 
wards, before  the  justices  of  our  said  lord  the 
king  laalt  above-named,  at  the  same  sevion 
of  delivery  of  the  gaol  aforesaid,  at  London 
aforesaid,  (that  is  to  say)  at  tbe  parish  of  St. 
Sepulchre  aforesaid,  in  the  ward  of^  Farringdon 
Without  aforesaid,  in  London  aforesaid,  did 
fblsely,  wickedly,  voluntarily,  and  corruptly, 
by  her  own  proper  act  and  consent,  and  of  her 
own  most  wicked  and  corrupt  mind,  upon  het 
said  oath,  so  by  her  taken  as  aforesaid,  say,  de- 
fense, swear,  and  give  in  evidence  (among  other 
.  tfihigs)  to  the  jurors  of  the  jury,  ^arho  were 
then  and  there  in  due  manner  chosen,  tried, 
and  sworn  to  try  the  said  issue,  That  she  the 
'  said  Elizabetb  Cianning  bad  been  at  Salt-Peter 
Bank  to  see  an  uncle  and  aunt,  and  stayed 
tb^re  till  about  nine  at  night,  on  the  1st  day  of 
January  (meaning  the  month  of  January  in  the 
s&id  indictment  mentioned):  that  then  her 
uncle  and  aunt  came  with  her  as  far  as  Aldgate, 
when  they  parted :  that  she  the  said  Elizabeth 
Canning  was  then  alone,  so  came  down 
Hoondwlitcb  and  over  Moorfields  by  Bedlam 
wall :  that  ttiere  two  lusty  men,  both  in  great 
coats,  laid  hold  of  her :  that  they  took  her  to 
tbe  prisoner  Wells's  house  (mean map  the  dwell- 
ing house  of  the  said  Susannah  Wells  in  the 
saul  tndictroe;»t  mentioned,  situate  at  Enfield 
aforesaid,  in  the  county  aforesaid).  And  tbe 
said  Elisabeth  Canning  being  then  and  there, 
at  and  upon  tbe  said  trial,  asked  and  examined 
upon  ber  said  oath,  at  what  time  she  thought  it 
might  be  that  she  was  takeiK  to  the  said 
Susannah  Wefls*s  house ;  she  the  said  Eliza- 
beth Canning  then  and  there,  in  the  said  court, 
at  that  trial,  falsely,  wilfully,  and  oerruptly, 
upon  lier  said  oath,  said,  deposed,  answered, 
and  gave  evidence  to^  the  jurors  of  tbe  said  jury, 
so  as  aforesaid  chosen,  tried  and  sworn  to  try 
the  said  issue,  that  as  near  as  she  could  think, 
it  was  about  four  o'eloek  in  tbe  morning  (mean- 
ing thte  nooming  of  tbe  said  3nd  day  of  Ja- 
nuary)- The  indictment,  gentlemen,  farther 
iets  forth,  tbst  tbe  said  Eliinbirth  Canning, 
being  so  sworn  as  aforesaid,  did  then  and  there, 
«pon  the  said  trial,  further  fklsely,  voluntarily, 
and  corruptly,  by  ber  own  proper  act  and  coo- 
seat|  bnd  of  her  own  roost  wicked  and  corrupt 
mind,  upon  ber  said  oath  so  by  ber  taken  as 
jsfbresaid,  say,  depose,  swear,  and  give  in  evi- 
dence (among  other  thinffs)  to  tbe  jurors  of  tbe 
said  jury,  so  chosen,  tried,  and  sworn  to  try  the 
said  issue  asafbresaid,  that  sbe  tbe  said  Elizabc^ 
Cannbg  saw  the  gy  psey  wooan  Squires  (mesn- 
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ing  the  above-named  Mary  Squires)  sitting  in  a 
chair  (meaning  sitting  in  a  chair  in  tbe  said 
dwelling-bouse).  That  as  soon  as  sbe  the  said 
Elizabeth  Canning  was  brought  in,  (meaning 
into  the  said  d waling- house)  the  said  Mar^ 
Squires  took  her  by  tbe  hand,  and  asked  ber  if 
she  cbose  to  tto  their  way,  saying,  that  if  she 
did,  she  should  have  fine  clothes.  That  sbe 
the  said  Elizabetb  Canning  said.  No.  That 
then  she  the  said  Mary  Squires  went  and  took  a 
knife  out  of  a  dresser- drawer,  and  cut  the  lace 
of  her  the  said  Elizabeth  Canning^s  stays,  and 
took  them  (meaning  the  said  Elizabeth  Can- 
ning's stays)  from  her.  That  she  the  said 
Mary  Squires  gave  her  the  said  Efizabeth 
Canning  a  slap  on  the  face:  that  she  the  said 
MarjT  l^uires  pushed  her  up  stairs  (meaningr 
certain  stairs  leading  from  the  Kitchen  of  tbe  said 
dwelling  house)  into  a  certain  room  called  tbe 
workshop,  belonging  to  tbe  said  dwelliiig-house 
from  out  of  the  lutchen  (meaning  the  kitchen  of 
tbe  said  dwelling-house)  where  th^  were. 
And  the  said  Elizabeth  Canning  being  then 
and  there,  upon  the  said  trial,  asked  and  exa- 
mined upon  her  said  oath « concerning  the  name 
of  the  place  sbe  was  put  into ;  she  the  said 
EfizabeOi  Canning  then  and  there,  at  that  trial, 
falsely,  wilfully,  and  corruptly,  upon  ber  said 
oath  deposed,  answered,  and  gave  in  evidence 
to  the  Jurors  of  the  said  jury,  so  as  aforesaid 
chosen,  tried,  and  sworn  to  trf  the  said  issue, 
that  they  call  it  (meaning  the  said  room  called 
the  work -shop)  the  hay-lofl  (meaning  by 
such  answer  so  ^ven  to  such  question,  that 
she  the  said  Elizabeth  Canning  bad  been 
pushed  up  tbe  said  stairs  by  the  said  Mary- 
squires  into  the  said  room  called  the  work- 
shop). The  indictment,  gebtlemen,  further 
sets  forth,  that  the  said  Elizabeth  Canning 
being  so  sworn  as  aforesaid,  did  then  and 
there,  upon  the  said  trial,  further  falsely^ 
voluntanly,  and  corruptly,  by  her  own  proper 
act  and  consent,  and  of  ber  Own  most  wicked 
and  corrupt  mind,  upon  her  said  oath,  so  by 
her  Uken  as  sforesaid,  say,  depose,  swear,  and 
give  in  evidence  (among  other  things)  to  the 
jurors  of  the  said  jury  so  chosen,  tried,  and 
sworn  to  try  the  said  issue  as  aforesaid.  That 
the  room-door  was  shut  as  soon  as  the  said 
Elizabeth  Canning  was  put  up :  that  afler  she 
the  said  Mary  Squires  shut  tbe  door,  she  said, 
that  if  ever  sne  heard  the  said  Elizabeth  Can- 
ning stir  or  move,  she  would  cut  her  the  said 
Elizabeth  Canning's  throat.  That  when  the 
day  light  (meaning  the  day-light  of  the  8d  of 
Januarv)  appeared,  she  could  (meaning  that 
she  did)  see  about  the  room  (again  meaning 
the  said  room  called  tbe  work-shop) :  that  there 
(again  meaning  the  said  room  called  the  work- 
shop)  was  a  ftre- place  and  grate  in  it:  that 
there  (again  meaning  the  said  room  called  the 
work-shop)  was  a  bfick  pitcher  not  quite  full 
of  water,  and  about  twenty-four  pieces  of  bread  ; 
and  that  a  certain  pitcher  then  and  there  pro* 
duced  to  tbe  said  Elisabeth  Canning,  at  tbe 
time  of  her  viviog  ber  evidence  as  aforesaid, 
wu  the  pitcEer,  and  that  it  was  full  (mesning 
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f oil  of  wvkr)  to  netf  the  neck.    AndtheMud 
'RlMBrfietfc  CuninfT,  being  then  and  tbere»^mt 
and  upn  tbeaaid  trial,  a]ao  asted  and  eza- 
wned  uf9^  ber  said  gath,  how  loog  she  coo* 
tiAMrfia  the  aatd  room  called  the  irork>8hop ; 
she  Iheattd  Elbsafaeth  Canning  then  and  th^re, 
ia  Ihe  nid  cooit,  at  that  trial,  ftlsely,  wilfully, 
and  eMrnptiyy  upon  her  said  oath,  said,  de^ 
fSKd,  answered,  and  gate  in  evid^ce  to  the 
jms  of  tlie  said  jury,  so  as  aforesaid  chosen, 
Md,  and  sworu  to  try  the  said  issne,  a  month 
kn  the  weeks,  nil  but  a  few  hours.    The  in- 
ds.iuwt,jyitlemen,  liirtber  sets  forth,  that 
Ibe  said  KBisabctb  Caoniog  being  so  sworn  as 
afcreiaid,  did  then  and  there  upon  the  said  trial, 
finther  ftkelj,  wickedly,  volunurily,  and  cor- 
randy,  by  ber  own  proper  act  and  consent,  and 
of  her  own  most  wicked  and  corrupt  niiud,  upon 
bsr  said  oath,  so  taken  as  aforesaid,  say,  de- 
pose, awe^,  and  gi?e  in  eridenee  (amongst 
scber  tbi^fis)  to  the  jurors  of  the  said  jury,  so 
cbosen,  triedy  and  sworn  to  try  the  siud  issue 
as  aforesaid,  tiuit  on  the  Wednesday  (meaning 
Wedaesdav  the  94th  day  of  the  said  month  of 
Jaauaiy)  nefore  the  said  Elizabeth  Canning 
esae  away,  she  saw  somebody  look  through 
ibe  crack  of  the  door  (again  meaning  the  door 
flf  the  said  room  called  tne  work-shop) ;   that 
she  the  said  Elixabeth  Cannmggot  out,  (mean- 
iBg.oiit  of  the  said  room  oalledthe  workshop) 
absat  4  o'clock  in  the  afternoon,  on  a  Monday, 
(sMaouiit  Monday  Ihe  39th  day  of  the  said 
msoth  of  January),  after  she  the  said  Elizabeth 
Caoning  bad  been  confined  there  four  weeks, 
sU  bat  a  few  hours ;  that  she  the  said  Eliza- 
beth  Caoninar  broke  down  a  board  that  was 
nailed  up  at  £e  inside  of  a  window,  (meaning 
a  window  of  and  belonging  to  the  said  room 
called  the  workshop)  and  got  out  there  (mean- 
ttg  out  of  the  said  window) :   that  she  tne  said 
SSubelb  Canning  took  an  old  sort  of  a  bed- 
gowB,  and  a  handkerchief,  that  were  in  the 
said  hay-k»fty  (again  meaning  the  said  room 
csUed  the  work-shop)  and  lay  in  a  grate  of  the 
ckimnev  (meaning  the  chimnev  of  the  said  room 
edM  the  work-shop).   And  the  said  Elizabeth 
Caaaiaff  being  then  and  there,  at  and  upon 
ihe  trial,  aakra  and  examined  upon  her  said 
salb,  coneenitng  the  time  she  drank  idl  her 
water,  (meaninff  the  water  she  so  as  albve- 
ssid  gave  io  evidence  to  have  been  in  the  said 
.filcber)  abe  the  said  Elizabeth  Canning  then 
.and  there,  in  the  court  atthaft  trial,  ftlsay  and 
csmiptlyi  opon  her  said  oath,  said,  deposed, 
aaswerad,  and  gave  in  evidence  to  the  jurors  of 
the  said  jury,  so  as  aforesaid  chosen,  tried,  and 
sBfsra  to  try  the  said  issue,  that  she  drank  all 
that  (fDeaaing  all  the  water  she  so  as  afor^Mid 
gave  n  evidence  to  have  been  in  the  saidpitcber) 
absHl  iialf  an  hour  before  she  got  out  ^  the 
lasm  (meaning  the  said  room  called  the  work- 
sbsa) :  whereas,  ia  troth  and  in  fact,  she  the 
ssid  Elizabeth  Canning  was  not,  about  4  o'clock 
in  the  morning  of  the  said  3d  day  of  January^ 
tikcn  by  two  men  to  the  said  dwelliog-honse 
sf  the  said  Suaannab  Wells ;  and  whmas,  in 
froth  and  in  Ibct,  she  the  said  Elizabeth  Can- 
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ning  was  not  taken  or  brought  into  the  said 
house  on  the  said  Sd  of  January ;  and  whereas, 
in  truth  and  in  lact,  she  the  said  Elizabeth 
Canning  was  not  on  the  said  8d  day  «Tr  January, 
or  at  any  other  time  in  the  said  month  of  Ja- 
nuary, in  the  said  bouse ;  and  whereas,  in  truth 
and  in  fact,  she  the  said  Elizabeth  Canning 
did  not,  on  Uie  said  Sd  day  of  January,  see  the 
said  Mary  Squires  m  the  said  hou!$e;  and 
whereas,  in  truth  and  in  fact,  she  the  said 
Elizabeth  Canning  did  not,  at  any  other  t(me 
in  the  said  montn  of  January,  see  the  said 
Mar^  Squires  in  the  said  house ;  and  where- 
as, in  truth  and  in  fact,  she  the  said  Mary 
Squires,  on  'the  said  2d  day  of  January, 
was  at  Abbotsbury  in  the  county  of  Dorset, 
and  was  not  on  that  day  in  the  said  house; 
and  whereas,  in  truth  and  in  fact,  the  said 
Mary  Squires  did  not  take  her  tbe  said  Eliza- 
beth Canning  by  tbe  hand,  and  ask  her  if  she 
chose  to  go  their  way,  saying,  that  if  she  did 
she  should  have  fine  dotnes ;  and  whereas,  in 
troth  and  in  fact,  tbe  said  Mary  Squires  did 
not  take  her  the  said  Elizabeth  Canning  b^ 
the  hand,  and  ask  her  if  abe  chose  to  ^  their 
way ;  and  whereas,  in  truth  and  in  taet,^the 
said  Mary  Squires  did  not  gp  and  take  a  knife 
.out  of  a  dresser-drawer,  and  cut  the  lace  of  her 
the  said  Elizabeth  Canning's  stays,  and  take 
Uiem  from  her;  and  whereas,  in  troth  and  in 
fact,  tbe  said  Mary  Squires  did  not  cut  the  lace 
of  her  the  said  Elizlabeth  Canning's  stays; 
and  whereas,  in  truth  and  in  filet,  the  said 
Mary  Squires  did  not  take  the  said  Elizabeth 
Canning's  stays  from  her;  and  whereas,  ia 
truth  and  in  fact,  the  said  Mary  Squires  did  not 
give  the  said  Elizabeth  Canning  a  slap  on  the 
nice^  and  whereas,. in  truth  aod  in  fact, the 
said  Mary  Squires  did  not  push  the  said  Eliza* 
beth  Canning  up  tbe  said  stairs  leading  from 
the  said  kitchen  mto  the  said  room  caUed  tha 
worlubop ;  and,  whereas,  ia  truth  and  in  fact* 
the  said  Mary  Squires  did  not  push  the  said 
Elizabeth  Canning  upon  the  said  stairs  into  the 
said  room  called  the  workshop ;  and  whereas, 
in  truth  and  in  fact,  the  said  Mary  Squues  did 
not  push  the  said  Elizabeth  Canning  up  any 
stairs  into  tbe  said  room  called  tbe  workshop,  or 
hayloft,  or  into  any  other  room  or  place  what- 
soever ;  and  whereas,  in  truth  and  in  fact,  the 
said  Mary  Squires  did  not  say,  that  if  she  ever 
heard  tbe  said  £lizal>eib  Canning  stir  or  move» 
she  would  cut  her  throat ;  and  whereas,  in  trutb 
and  m  fact,  when  the  day-light  of  the  said  iSd 
day  of  January  appeared,  she  the  said  Eliza.* 
beth  Canning  could  not  see  about  ihe  said  room 
called  the  workshop ;  and  whereas,  in  troth 
and  in  fact,  the  said  Elizabeth  Canning  did  not, 
on  the  said  %^  day  of  January,  see  about  tha 
said  room  called  th^  workshop  ;  and  whereaii« 
in  truth  and  in  fact,  the  said  Elizabeth  Canning 
was  not,  on  the  said  2d  day  of  January,  in  tbe 
said  room  called  tbe  workshop,  or  in  any  room 
or  place  belonging  to  the  said  dwelling-hooM  ; 
and  whereas,  jn  truth  and  in  fact,  the  said 
Elizabeth  Canning  was  not,  at  any  other  time 
between  the  said  Sd  day  of  Jaouaryj  and  tbt 
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•aid  9fttb  day  of  January,  m  Um  «ud  Wfim 
called  the  workshop,  or  is  any  other  room  or 
place  bel<)oging  to  the  said  dwolliDf^-faottse ; 
and  whereas,  in  truth  and  in  fact,  there  was 
not,  on  the  said  %A  day  of  January,  any  black 
pitcher,  and  about  d4  pieces  of  bread,  or  any 
other  number  of  pieces  of  bread,  in  the  said 
room  called  the  workshop ;  and  whereas,  in 
truth  and  in  fact,  the  pitcher  so  produced  to  the 
said  Elizabeth  Canning,  at  the  time  of  her  giv- 
ing eridence  as  aforesaid,  was  not,  on  the  said 
8d  day  of  January,  in  the  said  room  called  the 
workshop;  and  whereas  the  said  pitcher  so 
produced  to  her  the  said  EliEabeth  Canning  as 
aforesaid,  was  qot,  on  the  9d  day  of  January, 
full  of  water,  to  near  the  neck ;  and  whereas, 
ki  truth  and  in  fact,  the  said  Eliaabeth  Csnning 
did  not  drink  all  the  water,  in  and  by  her  said 
evidenpe  pretended  ''to  have  been  in  such  pit- 
cher, about  half  an  hour  before  the  time,  she 
no  as  aforesaid  gave  in  evidence,  that  she  got 
out  of  the  said  room  called  the  workshop  ;  and 
wnereas,  in  truth  and  in  (act,  she  the  said  £K-^ 
sabeth  Canning  did  not,  at  any  time  on  the 
said  a9th  day  of  January,  or  at  any  other  time 
between  the  said  %A  day  of  January  and  the 
■aid  29th  day  of  January,  drink  any  water  out 
of  the  said  pitcher,  in  the  said  room  called  the 
workshop,  or  in  any  other  place  or  room  be- 
longing to  the  said  house;  and  whereas,  in 
truth  and  in  fact,  the  said  EUaabeth  Canning 
did  not  continue  in  the  said  room  called  the 
workshop  a  month  by  the  weeks,  all  but  a  few 
hours;  and  whereas,  in  trotli  and  in  fkct,the 
said  Elizalieth  Canning  was  not,  at  any  time 
in  the  said  month  of  January,  confined  in  the 
said  room  called  the  workshop ;  and  whereas, 
in  truth  and  in  fact,  the  said  Elizabeth  Can> 
uio^  was  not,  in  the  Said  month  of  January 
confined  in  any  other  room  pf  or  bek>ngiog  to 
,  tJie  said  house  of  the  said  Susannah  V^lls,  for 
one  month  by  the  weeks,  all  but  a  ^w  hours, 
or  for  any  other  space  of  time  ;-  and  whereas, 
in  truth  and  in  faot,  she  the  said  Elizabeth 
Canning  did  not,  on  the  said  Wednesday  the 
said  fi4ih  of  January,  see  any  persoo  look 
through  the  crack  of  the  door  of  the  said  room 
calleil  the  wbrksbop;  and  whereas,  in  troth 
«nd  in  fact,  the  said  EKe^beth  Canning  did 
not,  at  any  other  time  in  the  said  month  of  Ja- 
nuary, see  any  person  look  through  the  crack 
of  the  said  door  ;  and  whereas,  in  truth  and  in 
faot,  the  said  Elizabeth  Canobg  did  not  break 
down  any  board  that  bad  been  nailed  up  at  the 
inside  of  any  window  of  or  belonging  to  the 
•aid  room  called  the  workshop ;  and  whereas, 
in'  truth  and  in  fact,  she  the  said  Elizabeth 
Canning  did  not  get  out  of  the  said  room  called 
the  workshop  on  Monday  the  said  3dth  <krv  of 
January ;  and  whereas,  in  truth  and  in  net, 
she  the  said  Elizabeth  Canning  did  not  get  out 
of  the  said  window ;  and  wbereas,  in  truth  and 
in  fact,  She  the  said  Elizabeth  Canning  did  not 
get  out  of  any  window  of  or  belonging  to  the 
said  room  called  the  workshop ;  and  whereas, 
in  truth  and  in  f(^ct,  the  said  Eliifabeth  Can- 
tiing  did  not  take  an  oU  sort  of  a  bed-gown  and 


a  handkerchief,  that  were  tti  Uie 
called  the  worksliop,  and  lay  in  a  gratis  of  tlie 
ehimney  of  the  said  lOom ;  and  whersas,  ia 
truth  and  in  faot,  she  the  said  Blioabetb  Can- 
ning did  not  take  any  bed-gown  or  handker- 
cldef  out  of  a  grate  in  the  chimney  in  the  said 
room ;  and  whereas,  in  truth  and  in  iaot,  titers 
was  not  any  grate  in  the  chimney  of  the  saa4 
room  on  the  id  day  of  January ;  and  whewas, 
there  was  not  any  grate  in  the  chimney  of  the) 
said  room,  at  any  other  time,  during  the  time 
she  the  said  Elizabeth  Canning  so  as  aforesaid 
gave  in  evidence  that  she  oontinoed  or  had  been 
Qonfined  in  the  said  room  called  the  worlcshop  f 
and  whereas,  in  troth  and  in  fact,  there  was  not* 
on  the  said  9d  day  of  January,  or  at  any  other 
time  between  that  day  and  the  said  S9th  day  of 
January,  any  ffrato  in  the  fire-place  of  thm 
said  room  called  the  worlishop,  as  she  the  said 
Elisabeth  Canning,  by  her  talae  and  corrupt 
testiomiiy  afbresaki,  at  and  upon  the  said  trials 
did  most  falsoly,  voluntarily,  and  oorrantly,  by  ' 
lier  own  proper  act  and  consent,  upon  ner  said 
oath,  so  taken  as  aforesaid,  say,  depose,  swear, 
and  give  in  evidence  t<^  the  jurors  of  the  said 
jury,  in  manner  afbresaid.  Apd  then,  gentle- 
men, the  indictment  in  this  place  conclodes« 
That  she  the  said  Elisabeth  Canning,  at  and 
upon  the  said  trial,  upon  the  said  Slst  day  oft* 
February,  in  the  S6tn  year  aforesaid,  at  Lon- 
don aibresaid,  (that  is  to  say)  at  the  said  parish 
of  8t.  Sepulchre,  inthesakl  ward  of  Farringdoia 
without,  in  London  aforesaid,  before  the  said 
justices  of  our  said  lord  the  king  last  above- 
named,  and  others  their  telk>ws  aforesaid,  bjr 
her  own  proper  act  and  consent,  and  of  her 
own  most  wicked  and  corrupt  mind,  in  manner 
and  form  aforesaid,  did  falsely,  voluntarily* 
and  corruptly,  upon  her  said  oath,  so  taken  as 
aforesaid,  commit  wilful  and  corrupt  peiJQrf> 
to  the  great  displeasure  of  Almigniy  God,  m 
contempt  of  our  said  lord  the  kmg  and  bis 
kwa,  to  the  evil  and  pernicious  example  of  nil 
others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  lord  the  king,  hie  crown 
and  diff nity.  The  indictment,  gentlemen,  far- 
ther cnaiges,  that  at  the  session  of  the  delivery 
of  the  gaol  of  onr  said  lord  the  king,  of  Noir* 
gate,  hokien  for  the  county  of  Muldlesez,  nt 
Justice-ball  in  the  OM-Bailey,  in  the  auborbs 
of  the  city  of  London,  on  Wednesday  the  91st 
day  of  February,  in  the  26th  year  of  the  reign 
of  our  said  tovereign  lord  George  the  soeend» 
king  of  Great  Britain,  Ice.  befbre  sir  Crisp 
Gascoyne,  mayor  of  the  dty  of  London ;  sir 
Martin  Wright,  kniffht,  one  of  the- justices  of 
our  said  k>rd  the  kmg,  assigned  to  hold  pleas 
before  the  king  himself;  Nathaniel  Gundvy, 
esq.  one  of  the  justices  of  our  said  lord  the 
king  of  the  Court  of  Common  Pleas;  sir 
Richard  Adams,  knight,  one  of  tbe  barons  of 
tlie  Court  of  Exctieqoer  of  our  saki  lord  tbe 
king,  aad  others  their  fellow  justices  of  our  said 
lord  the  king,  assigned  to  deliver  the  said  gaol 
of  Newgate  of  tbe  prisoners  tfaerain  bein^;  one 
Mary  Squires  was  in  due  form  of  law,  tnod  by 
a  jury  ei*  the  country,  duly  taken  between  oar 
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nid  ted  Ikt  kniff  and  the  mid  Hafy  Sqoiras 
in  tlittllieUK  opon  another  iiMitctimmt,  for  the 
nbbiirr  if  Eluabclh  Canoio^,  ■pinttar,  of  a 
pair  n^Haja  of  tbe  value  of  ten  8biillogs>  of  the 
yaddb  aad  diattala  of  her  the  iaid  EKaabetb, 
IB  ttedivelting>-hoii8e  of  one  SoMiinah  VVeifo, 
wtfnr,  atoate  io  the  pariah  of  Eofield,  in  the 
mM  e&9atj  of  Middlesex,  on  the  said  3d  day 
§f  JtmaMry^  in  the  S6ih  jear  aforesaid;   and 
Ikai  nan  tbe  anid  last-ineDtioDed  trhil,  filisa- 
huh  Canning,  late  of  London,  spinster,  did 
tkea  sod  there  appear  as  a  witness  for  and  in 
Irhalf  of  nur  aaid  )ord  the  king,  sgaiast  the 
aid  Marj  Squires ;  and  she  the  said  Elisabeth 
Ouaing  did  then  and  there,  before  the  said 
jastiees  fattt*  mentioned,  in  open  court  afore- 
aid,  take  her  corporal  oath,  and  was  daly  sworn 
oaoB  the  holy  gospel  of  God»  that  the  evidenee 
wbieb  she  sDould  fife  for  our  said  lord  the 
kinf,  affainal  the  said  Msry  Sauires,  should  be 
1^  tmSi,  tba  whole  tnitii,  and  nothing  bat  the 
Iradi  (the  aane  last^mentionid  justices  then 
and  there  baring  a  competent  aothoritr  to  ad- 
OBBistar  the  aaid  oath  to  her  the  said  Elisa- 
beth leaning  \m  that  behalf)  |  and  she  the  said 
Hiaabfth  Canning  being  so  sworn,  and  not 
having  the  fear  of  God  before  her  eyes,  bat 
bsbg  moved  and  sadoeed  by  the  instigation  of 
the  davily  upon  the  said  9ist  day  of  February, 
ill  the  gdth  jyear  aforesaid,  at  London  aforesaid, 
(to  wit)  at  the  parish  of  fkt  Sepalohre^  io  the 
ward  of  Farringdon  Withoot  aforesaid,  in  Lon- 
don aforeeaid,   before  the  said  jastiees  last- 
aamed,  in  the  open  court  aiaivsaid,  did  falsely, 
^ilfiagly,  and  corraptiy,  by  her  own  proper 
aet  and  conaant,'  say,  depose,  swear,  snd  give 
la  evidenee  to  the  jurors  of  the  said  jury,  ac- 
cording te  the  piirpart  and  efreot  followiag ;  I 
/neaning  harself  the  said  £lizab^  Canning) 
bad  beea  to  Salt-  Mre-lblmk  to  see  bn  unde 
and   anot,  his  name  is  Thonias  Colley:   I 
(again   ■aeaniag   herself  the  said  Elisabeth 
CaoDing)  aet  out  from  home  about  eleven  in' 
the  fereneani  and  stayed  there  till  about  nine 
St  nighty  on  the  Isl  day  of  Jaaoary  (meaning 
the  lat  day  of  January  now  last  past)  |  then 
my  naole  and  aant  came  with    me  (again 
Bwam'ag  herself  tiia  said  Elizabeth  Canning) 
as  Ihr  as  Aldgate,  where  we.parted :  I  (agam 
itteantag  heraelf  the  said  Elisabeth  Canifbr) 
waa  then  alone,  so  came  down  Houodsditen, 
aid  aver  MoorfisMs  by  Bedlam  wall;  there 
two  Inslj  aaaa*  both  in  great  coats',  laid  hold 
sf  oM.      Aild  that,  the  said  Elizabeth  Canning, 
bring  m  sworn,  did  then  and  there,  upon  the 
laid   laaftHDentioncd  trial,  falsely,  willingly, 
and  (BavniptJy,  by  her  own  proper  act  and  con- 
snt,  say,  depaae^  swear,  and  give  in  evidence 
Is  the  jurav*  of  the  said  jury,  according  to  the 
jMiport  and  efoi  following,  (that  is  to  say) 
They  (meaniag  the  said  two  men)  toob  me 
^gain  nomung  herself  the  said   Elisabeth 
Csaai^)  to  the  prloaaer  Wells's  house  (mean- 
IK  the  dweilieg-hoHse  of  the  said  Susamiah 
ffeihy   aitwile   at  BnMd  afbresaid,  in  the 
hreaoid).     And  that  she  the  said 


the  said  trial,  asked  and  examined  upon  her 
said  oath,  concerning  the  tiihe  of  ber  being  so 
taken  to  the  said  house  of  the  said  Susannah 
Wells  ;  she  the  said  Elisabeth  Canning,  being 
so  sworn,  did  then  and  there  further  falsely, 
willingly,  and  cerrupdy,  by  her  own  proper 
act  and  consent,  say,  depose,  answer,  and  give 
in  evideiHse,  acooroibg  to  the  purport  and  ef  « 
foot  following,  (that  is  to  say)  As  near  as  I 
fagaio  meaning  herself  the  said  Elisabeth 
Canning)  can  think,  it  was  about  four  o'clock 
in  the  morning  (meaning  the  morning  of  the 
Sd  day  of  the  said  month  of  January).  And 
that  she  the  said  Elisabeth  Canning  being  then 
and  there,  upon  the  said  trial,  asked  and  exa- 
mined upon  her  oath,  conceminjB^  what  she 
saw  at  the  said  house  of  the  said  Susannah 
WellL  at  the  time  that  she  as  aforesaid  gate 
in  evidence  that  she  was  taken  there ;  she  the  said 
Eiiaabeth  Canning,  being  so  sworn,  did  theli 
and  there  further  falsely,  willingly,  and  cor- 
ruptly, by  her  own  pro|ier  act  and  consent, 
say,  depose,  answer,  and  give  in  evidence,  ao- 
oordikig  a»  the  purport  and  effect  following, 
(that  is  to  aay)  I  (again  meaning  herself  the 
said  Ehaslieth  Ganning)  saw  the  gyptfey  wo- 
man Squires  (meatiing  the  said  Mary  Sqtiirefc), 
who  was  sitting  m  a  chair  (meaning  ritting  bi 
a  chair  in  the  said  house).  And  that  she  the 
said  Elisabeth  Canning,  being  so  sworn,  did 
thdn  and  there,  opon  the  said  last- mentioned 
triali  falsely,  fHllinglv,  and  corraptiy,  by  her 
own  prop^  act  and  consent,  say,  deoooe, 
swear,  and  give  m  evidence  to  the  jnrori  or  the 
said  jury,  according^  to  the  purport  ahd  ^eot 
fbltowiog,  (that  n  to  say)  As  soon  as  I  (again 
meaning  herself  the  said  Elisabeth  Canning) 
was  hro«|[ht  in  (meaning  into  the  said  hotisei) 
Mar^  Squires  (again  meaning  the  said  Mary 
Squires)  took  me  (again  meaning  herself  tne 
said  Elisabeth  Canning)  by  the  hand,  and 
asked  me  (again  meaniog  herself  the  said 
Elisabeth  Cantting)  if  I  (again  meaning  bee- 
self  the  said  Elisabeth  Catmmg)  chose  to  go 
theh'  way,  sating,  if  I  (ligbih  meaning  h^- 
self  the  said  Elisabeth  Canning)  did,  1  (a^rain 
meaninit  hei^elf  the  said  Elisabeth  Canning) 
.should  hate  five  clothes;  1  (again  meaniOg 
hel^lf  the  sahl  Elizabeth  Canning)  said,  N0. 
And  that  she  the  said  Elisabeth  Caiiaing,  being 
so  sworn,  did  tl^cn  and  there,  upon  the  said 
last  mentioaed  tnal,  falsely,  willingly,  and  cor- 
ruptly, by  her  own  proper  act  and  consent,  sar, 
depose,  sWear,  and  give  in  evidence  to  the 
jurors  of  the  said  jury,  according  to  the  pur- 
port and  effect  following,  (that  is  to  say)  Then 
she  i^gna  meaniag  the  said  Mary  Squirea) 
I  weal  and  tank  a  knife  out  of  a  dreaser>drawer, 
and  out  the  lace  of  my  (meaning  her  the  said 
Eliabbetfa  Canning's)  suys,  and  took  them 
firom  me  (meaning  herselt  the  said  Elisabeth, 
Calming).  And  that  she  the  said  Elisa- 
beth Canniag,  being  so  swam,  did  then 
and  there,  u|lsn  the  said  last  mentioned  trial, 
falsriy,  williBgly^  and  corruptly^  by  her  owh 
proper  act  and  consent,  say,  depese,  swear,  and 
give  kf  tvidoMd  ta  the  jarata  af  the  flad  jury, 
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according  to  tlie  purport  •nd  effect  followiDg, 
tfibat  is  to  say)  Site  ^meaoing'  the  laid  Mary 
Squires)  poshed  roe  (meaning'  herself  the  said 
Elizab^h  Canninsrj  up  stairs,  (meaning  certain 
stairs  leadiner  oat  of  the  kitchen  of  the  said 
house,  up  into  a  certain  room  adjoining  and  be- 
longing to  the  sai'J  house)  from  out  of  the 
kitchen,  .(meaning  the  kitchen  of  the  said 
house)  where  we  (meaning  herself  the  said 
Elizabeth  Canning,  and  the  said  Mary  Sqoires) 
vere.  And  that  she  the  said  ElizaMth  Can- 
ninST)  being  then  and  there,  upon  the  said  trial, 
asked  and  examined  upon  her  said  oath,  con- 
cerning the  name  of  the  place  she  was  put  in ; 
•he  the  said  lEIizabctb  Canning,  being  so 
sworn,  did  then  and  there  further  falsely, 
.wiUingly ,  and  corruptly,  by  her  own  proper  act 
and  eonsent,  say,  depose,  answer,  and  gire  in 
Cfidence  to  the  jurors  of  the  said  jury,  accord- 
ing to  the  purport  and  effect  following,  (that  is 
to  sav)  They  call  it  the  hav-loft,  (meaning  a 
eertain  room  belonging  to  the  said  house,  into 
"Which  the  said  stairs  lead.^  And  she  the  said 
Elizabeth  Canning  being  then  and  there,  upon 
the  said  trial,  asked  and  examined  uponner 
oath,  how  kmg  she  continued  in  that  room; 
the  the  said  Elizabeth  Canning,  being  so  sworn, 
did  then  and  there  further  ralaely,  willingly, 
and  corruptly,  by  her  own  proper  act  and  coo< 
sent,  say,  depose,  answer,  and  give  in  evidence 
to  the  jurors  of  the  said  jury,  according  (o  the 
purport  and  effect  (allowmg,  (that  is  to  say)  A 
mootli  by  the  weeks,  all  but  a  few  hours.  And 
that  she  the  said  Elizabeth  Canning,  being  so 
sworn,  did  then  and  there,  upon  the  said  last- 
mentioned  trial,  falsely,  willingly  ,and  corruptly, 
by  her  own  proper  act  and  consent,  sajr.^  de- 
pose, swear,  and  give  in  evidence  to  the  jurors 
of  the  said  jury,  according  to  the  purport  and 
effect  foflowijig,  (that  is  U>  say)  1  (a^in  mean- 
ing herself  the  said  Elizabeth  Cannmff)  got  oat 
(meaning  out  of  the  said  rogin)  about  lour 
o'clock  in  the  afternoon,  on  a  Monday  (mean- 
ing Monday  the  99th  day  of  the  said  month  of 
January,)  after  I  (a^in  meaning  herself  the 
said  Elizabeth  Cannmg)  bad  been  confined 
there  (meaning  in  the  said  room)  four  weeks, 
all  but  a  few  hours.  And  that  she  the  said 
Elizabeth  Canning,  being  so  sworn,  did  then 
and  there,  upon  the  said  last-mentioned  trial, 
iaisely,  willingly,  and  corruptly,  by  her  own 
^per  act  and  consent,  say,  depose,  swear, 
and  give  in  evidence  to  the  jurors  of  the  said 
lary ,  aeoording  to  the  purport  and  effect  Iblkiw^ 
log,  (that  is  to  say)  1  (again  meaning  herself 
the  said  Elizabeth  Canning)  took  an  old  sort  of 
a  bed* gown  and  a  handkerchief,  that  wf^t  in 
the  hay.  loft  (meaning  the  said  room,)  a&jl  lay 
in  a  grate  in  the  chimney  (meaning ;tiie  chim- 
ney of  the  said  room.)  Whereas,  in  truth  and 
in  fact,  she  the  said  Elisabetb  Canning  was 
not  taken  by  two  men  to  the  said  house  ef  the 
•aid  Susannah  Wells,  about  four  o*ck>Gk  in  the 
morning  of  tlie  ssid  Sd  day  of  January,  or  at 
any  other  time  of  that  day ;  and  whereas,  in 
truth  and  in  fcct,  she  the  said  Elizabeth  Can- 
jMngdid  AOt^alaBytiiiiaottthesudSddayof 


January,  see  the  said  Mary  Squires  in  the  said 
house ;  and  whereas,  in  truth  and  in  fturt,  the 
said  Mary  Squires,  on  the  said  2d  day  of 
Januaiy,  was  at  Abbotsbory  in  the  county  ef 
Oorw^t,  ahd  was  not  at  any  time  on  that  day  ia 
the  said  bouse ;  and  whereas,  in  truth  and  in 
fact,  the  said  Blary  Squires  did  not,  on  the  said 
3d  day  of  January,  take  tlie  said  Elizabeth 
Canning  by  the  band  in  the  said  boose,  and 
ask  her  if  she  chose  to  go  their  way,  saying,  if 
she  did,  ahe  sliould  have  fine  clothes;  and 
whereas,  in  tmth  and  in  fiict,  she  the  said  Mary 
Souires  did  not,  on  the  said€d  day  of  January, 
take  the  said  Elizabeth  Canning  by  the  hand ; 
and  whereas,  in  truth  and  in  fact,  she  the  said 
Mary  Souires  did  not  take  a  knife  out  of  any 
dresser- drawer,  or  any  other  drawer,  and  cut 
the  lace  of  her  the  said  Elizabeth  Canning'a 
stays,  and  take  them  from  her ;  and  whereas, ' 
in  truth  and  in  ftct,  the  said  Mary  Squires  did 
not  cut  the  lace  of  her  the  said  Elizabetb  Can- 
ning's stays ;  and  whereas,  in  truth  and  in 
iact,  the  said  Mary  Squires  did  not  push  the 
said  Elizabeth  Canning  up  any  stairs  belong- 
ing to  the  said  house ;  and  wheress,  in  tmth 
and  in  fact,  she  the  said  Elizabeth  Canning 
did  not  continue,  or  was  in  anywise  confin^ 
in  the  said  room  belonging  to  the  said  house, 
into  which  the  said  stairs  lead,  fi»r  a  month  by 
the  weeks,  all  but  a  few  hours ;  and  whereas 
the  said  Elizabeth  Canning  did  not  continue,  or 
was  any  ways  confined  in  the  said  room,  or  in 
any  otiier  room  betonging  to  th[e  said  house, 
for  a  month  by  the  weeks,  all  but  a  few  hoursy 
or  fbr  any  other  space  of  time;  and  whereas, 
in  truth  and  in  fiEu;t,*she  the  said  Elizabeth 
Canning  did  not  get  out  of  the  said  room 
abont  4  o'clock  m  the  afternoon  of  the  said 
Sdtb  day  of  January,  or  at  any  other  time  of 
that  day ;  and  whereas,  in  truth  and  in  fact, 
she  the  said  Elizabeth  Canning  did  not  take 
any  bed-gown  or  handkerchiejr  out  of  any 
grate  in  the  chimney  of  the  said  room ;  and 
whereas,  in  troth  and  in  ftkct,  there  was  no 
grate  in  the  dhimney  of  the  said  room  on  the 
said  3d  day  of  January,  or  on  the  S9th  day  of 
January,  or  at  any  other  time  between  the  Sd 
and  39th  days  of  January,  as  she  the  said 
Elizabeth  Canning  by  her  fidse  and  corrupt 
testimony  aforesaid,  at  and  upon  the  said  last- 
mentioned  trial,  did  mostftdsdy,  vdontftrily, 
and  corruptly,  by  her  own  proper  act  and  con* 
sent,  upon  her  said  oath,  so  taken  as  aforesaid, 
say,  depose,  swear,  and  give  in  evidence  to  the 
jurors  of  the  said  jury,  in  manner  sforesaidk 
•And  so  the  jurors  aforesaid,  now  here  sworn, 
U|ion  their  oath  aforesaid,  do  say,  that  she  the 
said  Elizabeth  Canning,  at  and  upon  the  iaad 
trial,  upon  the  said  81st  day  of  February,  in 
the  satb  year  aforesaid,  at  London  afornaidi 
(that  is  to  say)  at  the  parish  of  St.  Sepulchre, 
in  the  ward  of  Farringdou  Without,  in  London 
aforesaid,  before  the  said  justices  of  our  said 
lord  the  king  last  above-mentioned,  and  others 
their  fellows  aforesaid,  by  Iwr  own  proper  act 
and  consent,  and  of  her  own  OMWt  wtcked  and 
eomipt  mindi  i^  maoncr  and  foiqi  aforseaid, 
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4iA  fcMf,  Mlmitspilv,  andl  oorrfptly,  open 
her  nid  Mtb,  so  tdien  as  aforaaid,  comuit 
wilf«l  otf  corrupt  peijnry,  to  the  great  dia* 
pWifiae  af  Almigbty  Qod,  in  eoDtempt  of  our 
waailKi  Ike  kio^  and  his  lairs,  to  the  evil  and 
fimuam  example  of  all  others  in  the  like  ease 
«IMnf  ,  and  against  the  peaee  of  onr  said 
M  the  king,  bia  crown  and  dignity.^ 

Mr.  G&Koyne,  May  it  please  yonr  lonl- 
and  you  iifentleBien  or  the  jury ;  I  am 
~*  in  thin  case  for  the  kuig,  against  the 
at  the  bar,  who  stands  hefere  you  in> 
dieted  of  tvitful  and  comipt  perjury :  and  the 
Uetaaent  nets  forth,  that,  at*  the  general- 
nsHon  of  the  peace  held  for  the  county  of 
Middlesex,  on  the  l9th  of  Fehmary,  in  the 
96lh  year  of  bis  present  majesty's  reign,  an  tn- 
dMtaient  waa  found  against  one  Mary  Squires, 
6r  having,  on  the  2d  day  of  January,  io  the 
ssnie  year,  with  force  and  arms,  assaulted  the 
frissecr  at  the  liar,  and  having  put  her  in  fear 
tf  her  life,  felooioualy  and  with  force  took  and 
tisle  from  her  person,  and  against  her  will,  in 
the  dwellio^-bonse  of  one  Susannah  Wells,  in 
the  parish  of  Enfield,  in  the  county  of  Middle- 
sex, a  pair  of  stays  of  the  ralue  of  lOt.  the  pro- 
perty of  the  prisoner  at  the  bar :  and  the  in- 
didaiest  cbaives,  that  at  the  gaol-delirery  of 
licwgate,  on  tbe  Slst  day  of  Ahroary,  in  the 
same  year,  which  was  the  year  1753,  Mary 
Swires  wna  arraigned  upon  the  indictment  so 
foond  against  her,  and  having  pleaded  Not 
Gniky,  the  prisoner  at  the  bar  appeared  at  the 
Idal,  and  heioe  doW  sworn  as  a  witness,  did 
naKetoaaly  and  deliberately,  and  in  order  to 
procure  tbe  said  Mary  Squires  to  be  convicted 
of  the  fefony  and  robbery  charged  on  her, 
ftlsely  and  corroptly  depose  and  give  in  evi- 
denee,  that  she  the  prisoner  at  the  bar,  on  the 
Isl  day  of  Janoai^  175d,  had  been  at  a  place 
called  Snltpetr^£iank,  to  see  an  nncle  and 
aoat ;  tbnt  she  stayed  there  till  about  nine  at 
aigbt ;  that  her  nnde  and  aunt  came  with  her 
MD  tbence  as  for  as  Aldgale,  where  they 
parted ;  that  she  the  prisoner  at  the  bar  being 
than  aloiie,  and  coming  over  Moorfields  by 
Bedlaoi  wall,  two  men  laid  hold  of  her,  and 
ink  ber  byforce  irom  tbenee  to  the  house  of 
IhiSBimah  Wells  at  Enfield ;  and  being  there, 
that  Mnfy  Sqnires  took  her  by  the  hand,  and 
ariud  ber  if  she  wonid  go  their  way,  saying, 
tfnuifabedid,  shesbonld  have  fine  clothes; 
Ant  abe  refiiaed;_and  that  thereupon  Mary 
ifaiica,  with  a  case  knifo,  cot  the  lece  of  her 
Mys,  aiid  took  them  from  her,  gave  her  a  slap 
en  thefoce,  and  poshed  her  nn  stairs  into  ano- 
Ibv  room,  which  they  called  the  hay-lofi ;  that 
as  soon  no  she  was  there,  the  door  of  the  room 
Wis  shut  upon  her ;  and  diat  she  was  threatened 
by  Mary  Sqmrea,  that  if  she  heard  her  stir  or 
ttave,  she  would  cot  her  throat:  and  the  in- 
dielnent  charges,  that  the  prisoner  at  the  bar 
MigaAedoD  tbe  trial  of  Mary  Squires,  how 
low  she  bnd  contioved  in  that  ro6m,  aba  nQeely 


and  wiMhllTSWoie,  thataho  ;r<8  kept  there  a 
month,  allbnt  a  few  hoinv ;  and  that  upon  the 
89tU  of  January  she  broke  down  a  board  that 
was  nailed  up  at  the  inside  of  the  window,  and 
got  out  there :  whereaa  in  truth,  as  the  indict- 
ment charges,  tbe  prisoner  at  the  bar  was  never 
taken  or  carried  to  the  house  of  Susannah 
Wells;  and  that,  in  truth  and  in  fact,  Mary 
Squires  was  at  that  time  at  Abbotsbory,  in  the 
jponnty  ef  Dorset :  and  the  indictment  charges, 
that  in  truth  and  in  fact,  Mary  Squireji  did  not 
cut  the  lace  of  the  prisoiiier's  stays,  and  take 
them  from  her,  cif  slap  her  on  the  tace,  or  posh 
her  up  stairs  mto  another  room,  or  say,  that  if 
she  heard  her  stir  or  move,  she  would  cut 
her  throat ;  and  that  in  truth,  the  prisoner  at 
the  bar  was  not  in  any  ro6m  or  place  belonging 
to  the  house  of  Susannah  Wells ;  and  there* 
fore,  that  she  was  on  the  trial  of  the  said  Mary 
Squires  guilty  of  wilful  and  corrupt  peijnry : 
all  which  is  said  to  be  done,  to  the  great  du., 

Cleasure  of  Almighty  God,  in  contempt  of  the 
iws  of  this  land,  and  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  «^oor  lord' tbe  king,  hsi 
cro^vQ  and  dignity.  To  this,  gentlemen,  the 
prisoner  has  pleaded  Not  Guilty :  we  shall  call 
our  witneases,  and  if  we  prove  her  gntKy,  yoQ 
will  find  her  so. 

Mr.  (afterwards  Serjeant)  Dooy.  May  it 
please  your  lordship,  and  yoi|  gentlemen  of 
the  jury ;  I  am  counsel  for  the  prosecution 
against  the  defendant  at  the  bar,  Wjio  now 
comes  before  you  to  be  tried  for  wilfol  and 
corrupt  peijnry;  attended  with  aomany  cir- 
cumstances of  sggravation,  and  calcohited  to 
produce  such  fatal  effects,  that  it  is  to  be  la* 
mooted  the  law  has  not.  made  it  capital.  For 
it  was  committed  to  support  a  groundless  nro- 
secutioo  for  felony,  ano,  nnder  colonr  of  |us» 
tice,  to  take  away  the  lifo  of  an  innocent  per- 
son. Than  which  it  is  hard  to  conceive  an 
offeiwe  more  ahockmg  to  hmnanity,  or  note 
dreadful. 

Gentlemen,  the  indictiiient  sets  forth,  thai 
the  defendant,  maliciously  and  deliberately  in* 
tendmg  to  nervert  the  due  coarse  of  law  and 
justice,  ano  to  procure  one  Mary  Squhes  vn- 
tmly  to  be  oonncted  of  a  robbery,  did,  npon 
the  Slat  of  February  1753,  in  this  conrt,-  give 
folae  testimony  against  her.  It  oontaina  se- 
veral particulars  nX  the  defondant's  evidence 
upon  that  occaakm,  and  avers,  that  in  each  par- 
ticular she  was  guilty  of  peijury.  ^  What  could 
tempt  one  so  young  to  such  acaumfilated  wiek- 
edneis,  though  the  prosecution  isjiot  concerned 
to  aceonnt  for  it,  may  be  easily  conceived  upon 
reeollecting  what  had  happened.^  And,  indeed, 
one  would  give  way  to  any  charitable  ^ggea- 
tion,  rather  than  suppose  her  heart  so  thorough- ' 
ly  poilnted,  as  at  first  to  design  a  sacrifice.  iVi 
preaerve  her  character,  it  became  necessary  b> 
frame  an  exeuse  for  her  abaenee  from  her 
master's  service  during  the  space  of  a  month, 
from  tbe  Ist  to  the  999i  of  Jannarv.  To  what 
suchabfenoa  wm  really  owing,  I  am notia* 
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€liQ€d  to  8«nMt,  test  I  sbMiM  wraiiK  h«r, 
fiut  bcir  ili^l  vl'as  saddeo,  unezjMeledi  aod 
atarmin((. 

An  ill-ooBcerted  stor^  for  tbis  parpOte,  or  the 
forgeUing  some  material  circumstaiices  in  one 
invented  wiih  a  greater  appearanoe  of  truth, 
was,  in  all  likelibood»  ber  first  step  to  the  crime 
she  is  now  to  answer  for.  And  a  too  ^preat 
forwardness  in  satisfying  unexpected  inquiries^ 
the  effects  of  distrust  an<l  curiosity,  might  lead 
her  unwarily  intp  a  description  of  places  and 
persons,  uotbougbt  of  hefore«  from  which^ 
once  fixed,  she  thought  it  dangerous  to  deviate. 
But  an  additional  temptation  fell  in  her  way,  tf 
temptation  too  strong  to  be  resisted  in  the  situa- 
tion to  which  she  was  rediioed ;  and  this  was  a 
scheme  to  raise  money.  For  those,  who  i^ere 
Weak  enough  to  believe  all  the  absurdities  to 
which  their  own  credulity  had  given  rise,  were 
sb  afiected  with  bor  unprecedented  sufferings, 
that  ihey  proposed  a  geoerml  subecriptioni  M 
well  to  punish  tho  infiamoos  wretches,  who,  it 
was  said,  bad  endeavoured  to  starve  her  out  of 
befr  chastity,  as  to  reward  her  purity.  Bere 
then  she  was  under  a  necessity,  either  to  re- 
nounce those  golden  hopes,  by  retracting  what 
she  bad  declared,  and  so  to  roin  ber  character, 
or  to  persist  in  it  through  perjury.  And  having 
by  this  time  subdued  all  remains  of  virtnei  she 
preferred  the  offer  of  money,  though  she  must 
wade  through  innocent  blood  to  attaih  it 

The  project  succeeded  to  the  ntmost  of  h^ 
wishes.  For,  by  the  help  of  prejudices  moot 
artfuliyy^lDdostriouslv,  and  (I  may  add)  infa- 
mously inculcated,  she  made  ber  way  to  the 
'  conviction  of  Mary  Sauiresi  and  Susannah 
Welb,  (the  former  for  robbing  her  of  her  stays, 
and  the  other  for  being  an  aceomplioe  in  that 
robbery)  and  so  she  Mcaroe  the  ofe^ect  of  al- 
most universal  compassion.  The  Bnfair  means 
made  use  of  upon  that  occasion^  by  advertise* 
ments  in  the  daily  papers,  and  in  printed  billSf 
every  where  dispersed,  with  the  names  of  mk 
reputable,  tradesmen,  attesting  the  trmh  of  a 
story,  of  which  they  were  not  able  to  prove  a 
single  sylbUe  $■  and  all  this  for  the  sake  of 
prejudging  these  unhappy  woraett^  who  in 
consequence  of  it  fell  a  saorifice ;  wouht  paes 
unnoticed  in  this  trial«  bad  not  the  same  on- 
justifiable  methods  been  contiooed  to  the  pre- 
sent hour.  An  appeal  to  the  puUie  ooneero- 
ing  matters  triable  bv  juries,  has  a  direct  ten- 
dency to  abut  up  the  evenues  to  oonviction, 
and  to  enervate  the  aroM  of  justice.  Bet  it  is 
the  htppioess  .of  this  proseeation  to  be  broeght 
before  a  jury  of  eiliaensi  whose  ebaraeters  give 
the  greatest  /oom  to  hope  for  an  impartial 
trial|  notwithstanding  all  the  arts  which  have 
been  practised  to  inflame  their  passiene  and 
corrupt  their  judgment.  And  if  I  am  not 
greatly  mis-instreotedy  the  pr«|iiidices  nsust  be 
strong  indeed,  that  een  resist  the  proofs  of  thie 
woman's  geilL 

Gentlemeoi  before  1  open  the  evidence  we 
heve  te  offer,  I  must  beg  leave  to  troeble  yen 
with  rcveati^  what  the  defendant  ewore  Qpo» 
the  trial  ef  |iiii;y  iq^ireif  and  with  noMMrkwg 


some  of  the  ebjeetions  «s  which  it  stands 
posed,  without  any  otl^er  proofs  to  contradict  it. 
She  swore,  «<  lliat  on  the  1st  of  January, 
i7£3.  about  nine  at  night,  two  men  seised  her 
in  Mooriidds ;  -and  without  speaking,  robbed 
her  of  half  a  guinea,  and  three  shillings,  and 
her  gown,  apron,  and  bat,  which  they  folded 
np^  and  put  into  a  great-coat  pocket.  That  she 
screamed  out,  and  then  one  of  the  men  stopped 
her  mouth  witli  a  handkerchief.  That  they 
then  tied  her  hands  behind  ber ;  after  which 
one  of  them  gave  her  a  blow  on  the  tete|ple, 
which  stunned  her  and  threw  her  directly  into 
a  fit.  That  this  transaction  in  Moorfidds  lasted 
half  an  hour  ^  but  nobody  passed  by  in  all  that 
time<  That  she  remained  totally  insensible  for 
six  hours  after  ;  when  she  found  herself  bv  n 
large  road,  with  the  two  men  who  had  rolAied 
her.  That  they  dragged  ber  to  the  house  of 
one  Susannah  Wells  (who  was  at  the  same 
time  tri^  m  an  aeeessary  to  Squires)  at  £n« 
field-Wash,  (which  is  between  elevfcn  and 
twdve  miles  from  Moorfields)  where  she  ar- 
rived in  half  an  boor  after  the  recovery  of  ber 
senses.  And  it  was  then  about  four  o'dock  in 
the  morning.  That  she  there  saw  Mary 
Squires,  and  two  young  women  in  the  kitchen. 
And  as  soen  as.  she  washrought  in,  Squires  took 
her  by  the  hsind,  and  asked  her.  If  she  obose 
to  go  their  wey,  saying,  if  she  did,  she  sliouM 
have  finedotbes.  Thai  upon  answering.  No, 
Squires  cut  o^  her  stays,  and  took  them  from 
her.  And  immediatofy  the  two  men  went 
away.  That  Squiree  then  called  ber  <  bitch,' 
gave  her  a  slap  in  the  face,  poshed'  her  up 
stairs  into  a  hav-k»ft,  (a  few  steps  from  tlie 
kitoben)  and  shutting  the  door  upon  her» 
tlireatened  to  cut  ber  throat  if  she  heard  her 
stir  or  oMve.  That  when  day- light  appeared, 
she  saw  about  the  room,  in  which  there  was  e 
fire-place,  and  a  grate  in  it,  no  bed  or  bedhead, 
nothing  but  hay  to  lie  upon,  a  pitcher  almost 
full  of  water,  and  about  twenty-four  pieces  of 
broad,  to  the  amount  of  a  quartern  loaf  in  the 
whole.  That  these  pieces  of  bread,  and  this 
Water,  between  three  and  four  quarts,  was  all 
she  had  to  subsist  on,  (except  a  penny  mince- 
pye,  wbioh  she  had  in  her  pocket)  for  the 
whole  time  she  remained  in  that  ru^m  ;  which 
was  from  Tuesdav  the  2d  of  January,  at  four 
in  the  morning,  till  Monday  the  99th  at  four  in 
the  afternoon.  And  that  she  had  no  Stool  in  all 
that  time.  That  no  one  came  to  her,  nor  did 
she  see  a  human  creature,  except  once  she  saw 
somebody  look  through  a  crSok  of  the  door. 
That  she  had  eat  no  all  her  bread  on  Friday 
the  96th,  and  had  drank  up  all  her  water  on 
Monday  the  90th,  at  half  an  hour  after  three 
in  the  afternoon ;  and  at  four  o'clock  she  made 
her  escape,  which  she  had  never  attempted 
(nor  did  it  ever  once  eome  into  her  head  te 
attempt)  till  that  day.  That  the  manner  of  her 
eseape,  was  by  breakinp^  down  a  board  which 
was  nailed  up  at  the  inside  of  a  window,  about 
eight  or  ten  feet  from  the  ground ;  from  whkih 
she  jumped  down,  without  the  least  hurt,  it 
being  soft  diy  gieeml.    Bet  before  she  left 
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tte  vsMD,  ibitMlk  ft  bcdl-fiMrD  %ai  ^Iwftdher- 
chirf^  wUrii  Ae  fbpiiil  in  tfaa  chinNMy  grikte. 
Thai  iisKiisr  iwv«r  ^^  o*  that  rotil  Wtbn, 

foirail  Imt  wfty  of  people  the  bmI,  and 
volsiiri  o|ilhe  gvtat  road  to  bcr  «iothor's 

(afcoul  twelve  mles)  withoat  MMkkig 
_^  io  Mi¥  of  the  hooow  od  the  road,  fiN- 
§m  abe  fhouM  meet  witb  somebody  beloogiDg 
a»  te  house  sIm  hod  esoeped  iiwin.  That  she 
soified  at  hew  ■aetfaey^a  i^  Alderananbury,  at  a 
^pmv  past  ten  i|t  eight ;  and  she  tohl  her 
ftiays  thttt  hfw  conAeomeat  was  somewhere 
ia  the  HefftfowJihiae  toad,  whloh  she  had  dis- 
esfsred  wlule  abe  was  uoder  oonfioement,  by 
aMieg  a  c^oaefa  go  by,  wbioh  she  knew  fre- 
fBHSM  tbait  road.  And  bemg  oaMed  open 
bf  the  Court  to  partioalariso  the  furiiiliire  of 
the  ffeoaa  ebc  was  eoDfiaed  in,  she  nsenlieaed 
a  Iwid,  ft  sftddle,  a  baaoo,  and  a  tobacoo- 


Thia,  ipeutlanen,  waa'hereTidenee.    Now  I 

wMid  %A  any  veaaonable,  uapreiudice^  man  in 

the  world,  wdiether  he  ever  heard  a  story  so 

fstirely  dcelitute  of  all  human  probability.     Is 

it  net  a  heap  of  monstrous  absurdities,  with 

ftlsbood  glartog  in  erery  eircuamtanoo  P  What 

esoM  isdiice  the  two  ruffians  in  U oorfields  to 

behave  itttbiaeattra6rdinary  manner?  D|d  they 

mean  to  veb,  or  kidnap  her,  or  both  ?    If  only 

taieh,  why  did  they  kidnap  her?    If  only  to 

kidnap,  why  rob   her  f    If  both,  why  lose 

half  an  hour  in  atrippiug  her  in  so  public  a 

pbee,  wbeo  multitudes  w  |ieop]e  were  conti- 

aaaliy  pasaiDg  by ;  since  they  might  hare  done 

it  seeorely  at  the  end  of  their  journey  f    Har- 

mg  robbed  and  stripped  her,  what  temptations 

had  they  to  take  the  pains  and  run  the  haaard 

ef  carrying  her  twelve  miles,  in  a  fit,  (supposing 

it  poeaible)  throngb  several  turo|Nkea  a  ad  vii- 

lagts,  where  it  was  a  thousand  to  oiie,  that 

tMy  would  be  diseovered  and  apprehended? 

The  same  difficulties  oeeur  et  Enfield* Wash. 

While  she  was  in  the  house,  was  any  thing 

trsasacied,  whereby  one  can  trace  the  motive 

ef  her  being  brought  or  confined  there  P    At 

fint,  mdeed,  she  was  asked,  whether  she  would 

go  iheir  way ;   and .  if  she  would,  she  shoold 

bave  fine  ekubea.-— Their  meaning  la  this  was 

left  unenlaMifBd,  and  no  iwiber  persuasions 

imre  aseo  to  tempt  her !    Advantage  taken  of 

aeenciBe  refitsal,— she  was  instantly  h>eked  up 

far  a  aaeatb  upon  bread  and  water  I    Not  the 

hsst  imiiitry  in  all  that  time,  what  eileet  this 

hard  usage  bad  upon  her;  or  what  was  become 

ef  her  f     Whether  she  was  dead,  which  might 

bare  beeo  azpecled,  if  she  remained  io  the 

vsora;  or  had  escaped,'whiebitwasm0re  vea- 

ssaable  ta  avppiMe.     For,  see  how  wonders 

mahqdy  (   Vbe  aaeaDa  of  esea^ie  were  left  open 

ts  bsr  ewpy  mooeiit  of  the  tfiate,  at  tbchaaard 

ef  their  Kves !  these  aaeana  unemployed,  and 

aiibssight  of,  for  the  preservation  of  her  own ! 

Is  it  not  amasing  abe  Aould  asanage  her  al- 

biraBss  af  bread  and  water  (scarce  suffioient 

Ara  waafc's  sobaisleaoe)  witb  snch  providence, 

thtt  tha  faraier  iMted  till  within  three  days, 

•id  the  yiUf,   (which  she  cMld  lees  en- 


dare  the  want  of)  thoaffh  Isaa  m  propmtioa, 
till  with  half  an  hour  af  her  somiag  away  ! 
And  jiet  aha  had  nestr  veaeised  the  least  intb* 
matioo,  bow  long  she  waa  to  remaia  in  eoafiaa- 
aaant,  or  whather  she  waa  Io  have  apy  aap- 
pliss !  fPhal  abe  abouhl  survive  all  this  treat* 
meat,  too  bard  for  the  bestooastitulion,  aad  fiod 
atrengtb  to  walk  twelve  milep  immediately 
afterwafda,  without  the  le^t  refrashmaat  ar 
restl 

These  are  not  all,  nor  the  fifUeth  part  of  the 
olyeetions,  to  which  this  uasvaniplt4  (ala  is 
liable.  It  would  be  mis^spending  time  to  eno- 
pMrate  themt-^they  are  obviooa  to  every  under- 
standing: Doea  there  need  much  evidence  to 
oontradtct  this  ?  Does  not  common  8eose,aad 
the  obeervation  of  all  naaokind  upon  the  course 
of  natqre,  refute  it  in  every  instance?  Yet 
such  aria  have  been  practised  to  engage  men  to 
believe  It,  that  there  are,  at  this  day,  Oieusands 
who  embrace  it  as  aealDosly,  as  aa  article  of 
religious  ftith.  Insisting  upon  the  asere  pessi* 
bility  of  this  romantic  story,  and  having  an  im- 
plicit faith  in  the  defendant's  sincerity,  be- 
oause  her  chavaoler  (they  my)  is  clear  of  any 
other  imputation,  they  have  been  drawn  in  to 
conclude  upon  the  tri|th  of  all  she  has  strora. 
Such  are  incapable  ef  epnviction  ;  upop  wham 
neither  argument  ftor  evidence  can  have  euiy 
effieot. 

Lot  ma  imagine  a  case,  better  anthentica4cd 
thftp  this  before  yon,  bat  in  fovour  of  which 
men  have  no  pr^fudiees ;  and  aee  what  reception 
it  would  meat  with.  Suppose  a  pretf nder  to 
the  art  of  flying  (an  art  which  some  sosriag 
geniuses  of  the  last  age  thought  practicable) 
should  swear  to  have  taken  a  naonth*s  (our 
round  the  extreesity  of  the  atmosphere,  with- 
out breathing  in  all  that  time.  Were  no  arts 
used  to  miMcad  men's  understanding,  were 
they  left  to  jui^e  forthemaelves,  no  one  would 
believe  this  even  upon  tbe  iai^h  of  fifty  wit- 
nesses. For,  however  unlikely  it  is,  that  fifty 
disinterested  men  should  concnr  in  a  folsbood, 
it  would  be  still  more  unlikely,  that  a  man 
sh6uld  be  flying  for  a  month  without  drawing 
breath. 

Bat,  gentlemen,  this  preaecutioa  will  not 
reat  upoa  improbabilities.  It  Was  commenced 
upon  the  clear  proof  of  focts ;  sufficicttt  to  cen- 
viace  every  man,  whose  jn^fj^ment  is  not  capti- 
vated by  pre^dies. 

The  ef  idence  to  be  produced  aj^inst  the  de- 
fondant  is  of  several  kinds.  First,  To  shew 
that  if  ary  l^uires  was  in  another  place,  abo? e 
180  miles  Irom  Bofiekl-Wash,  at  the  time  of 
the  sopposed  robbery  there.— But  lest  the  be- 
lievera  in  wonders  should  think  this  insufficient, 
and  insist  upon  the  possibility  of  Squires 
being  in  two  places  at  once ;  we  shall,  in  the 
next  place,  under  various  heads  of  proof,  attack 
the  whole  of  the  defendant's  evidence, .  and 
9bew  that  in  every  part  of  it  she  is  forsworn. 

taenjilemen,  bemuse  there  may  be  no  unceiw 
tainty  in  that  part  of  |ha  case  which  relatea  to 
fiqavesi  she  will  attend  bese  io  peason,  to>be  re- 
ferred to  by  the  witasiias.    And  yoa  will  ob- 
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wrre,  (to  ote  bar  own  ItngoagB  tothodcfen- 
lUnt,  when  she  fint  charged  her  with  the 
robber  J,)  thmt  the  Almightv  hu  not  created  her 
iikeneae.  So  it » impowble,  either  for  the  wit- 
neiMi,  or  the  defendant,  to  mistake  her  for  ano- 
ther. She  is  one  of  that  tribe  of  people  called 
gypsies,  and  strolls  about  the  country  as  a 
awker  and  pedlar.  She  is  a  widow,  and  has 
a  son  George,  a  young  man,  and  two  daugh- 
ters, Lncv  and  Mary,  both  young  women.  It 
happened,  that  in  the  latter  end  of  the  year 
1753,  this  gypscrr,  with  hereon  and  her  daugh- 
ter Lucy,  traTefled  on  foot  into  the  west  of 
England  with  smuggled  goods,  such  as  ihey 
meet  with  in  sea- port  towns,  and  sell  again  to 
people  in  the  country.  The  material  questions 
with  respect  to  these  people  will  be,  where  were 
they  upon  the  1st  and  3nd  of  January  1753? 
Aad  when  did  they  arrire  at  Enfield  Wash  ? 

In  order  to  gne  you  the  clearest  satisfaction 
in  this  matter,  it  will  be  neoesskry  to  go  a  little 
farther  back  than  the  1st  of  January,  and  trace 
them  down  to  the  time  of  their  faieing  appre- 
hended on  the  first  of  February. 

Gentlemen,  it  will  be  worth  jfonr  obserra- 
tion,  with  what  degree  of  oertainty  the  wit* 
nesses  swear,  not  only  with  regard  to  the 
identity  of  the  three  persons,  (who  will  be  all 
in  -court  to  be  referreo  to)  but  also  as  to  the  pre- 
cise times  of  seeing  them.  And,  if  it  ^onM 
appear  to  you,  that  uiey  can  be  under  ntf  mistakci 
ettner  as  lo  persons  or  times ;  it  will  only  re- 
.  main  for  your  consideration,  what  credit  should 
be  given  to  their  oaths.  Theyb  sre  forty  in 
number ;  thev  are  totally  disblerssted ;  and  of 
unexceptionable  characters. 

Upon  Friday  the  39th  of  December  1752, 
in  the  erening,  these  three  Ibotrtravellers, 
Mary  Squires  George  and  Lucy  Squires,  came 
to  lodge  in  a  little  inn  at  Sooth-Parrot,  in  Dor- 
setshire ;  and  went-  forwards  towards  Abbots- 
bury,  the  next  morning.  The  landlady  of  the 
inn  will  tell  you,  she  is  certab  as  to  the  time, 
from  an  accident  of  some  guests  leaving  a 
reckoning  to  pay,  which  she  entered  in  her 
book  that  evening :  a  book,  wherein  she  had 
seldom  occasion  to  make  entries ;  but  when- 
ever she  did,  it  was  her  custom  to  ascertain  the 
time  by  her  almanack :  and  she  remembers  to 
have  leferred  to  the  almanack,  while  they  were 
in  the  house.  You  will  find  them  the  next 
mornin|[,  Saturday  the  30th  of  December,  be- 
tween eight  and  nine  o'clock,  taking  refresh- 
ment upon  the  road,  at  a  nlace  called  Win- 
yard's  Gap,  about  a  mile  mm  South-Pftrrot. 
The  person  who  proves  this,  saw  them  the 
evening* |»eforo  as  they  wero  going  to  South- 
Parrot,  and  was  so  struck  with  the  old  woman's 
hkleous  &ce,  that  she  compared  her  to  a  mc- 
tore  then  in  her  house  of  mother  Sbipton.  Tlie 
same  day  at  two  in  the  afternoon,  they  came  to 
littODi  about  nine  miles  from  Winyard's  Gap, 
nod  three  from  Abbotshpry.  There  thcj  lay 
at  an  aleliouse,  and  stayed  till  Monday  alker- 
noon  the  1st  of  January.  This  will  be  proved 
by  five  witnesses,  who  will  give  you  a  parti- 
cttbir  account  of  them  during  all  that  time. 


Monday  the  1st  of  January,  in  the  evening* 
they  came  to  Abbotsbury,  a  sea-port  town  in 
DorSetshira  ;  where  they  were  very  .  well 
known  by  a  mat  nuiny  people,  having  been 
often  there  beforo.  lliere  they  stayed  till 
Tuesday  the  (Hli.  This  will  be  proved  by  no 
less  than  deven  witnesses :  and  as  tt  b  impos- 
sible these  people  should  be  under  any  mistake 
as  to  their  persons,  it  will  be  material  to  observe^ 
that  it  is  equally  impossible  they  should  mis« 
take  as  to  the  time.  It  happened,  that  the  ear - 
dsemao,  stationed  at  Abbotsbury,  was  taken  ill 
a  lew  days  before  the  coming  of  these  people 
there;  and  another  officer  was  placed  in  hW 
stead,  who  lodged  in  the  same  house  with  theos, 
at  one  Gibbons'^,  and  came  there  on  tiie  very 
same  day.  You  will  find  this,  not  only  by  the 
exciseman  himself,  and  sevenl  of  the  witoesaen 
who  remember  his  and  their  coming;  but  we 
shall  also  produce  the  books  from  the  Excise- 
office,  by  which  the  time  of  this  man's  coming 
to  Abbotsbury  will  appear  with  absolute,  cer- 
tainty. Tbero  aro,  berides,  several  other  cir- 
cumstances, which  lead  the  witnesses  to  ex- 
actness of  time,  as  well  hero,  ai  at  the  other 
places  before-mentioned. 

Before  we  leave  Abbotsbury,  it  will  be  proper 
to  let  you  know  that  Liucy  Squires,  though  the 
daivhier  of  such  a  deformed  woman,  is  very 
fturfrom  disagreeable,  and  had  an  acquaiDtanc:e 
there,  who  was  dear  to  her.  This  was  one 
William  Clarke,  a  shoe-maker  of  that  phice, 
who  met  them  at  Litton,  and  travelled  on  a 
day  and  a  halPs  journey  with  them  from  Ah* 
botsbury.  The  reason  of  my  takiog  notice  of 
this  droumstance  will  appear  hereafter,  when 
you  find  them  at  Basmgstoke.  With  thia 
Clarke  they  left  Abbotsbury  on  Tuesday  the 
0th  of  January,  and  went  to  Portersham,  where 
they  lay  that  night  Wednesday  the  lOth  they 
went  to  Ridgwav ;  where  Clarke  took  an  un- 
willing leave  of  his  Lucy,  after  obtaining  her 
promise  to  send  him  a  letter  soon ;  they  lay  at 
lUdgway  that  night;  and,  the  next  day, 
Thursday  the  11th,  you  will  find  them  crossing 
the  waters  by  Dorehester,  which  were  very 
high  after  great  rains.  They  had  received  an 
account,  that  the  other  daughter  Mary  was  III, 
and  so  travelled  foster  from  this  time  to  hastcQ 
home.  Friday  the  18th  they  lay  at  Chettle. 
Saturday  the  13th  at  Martin,  in  a  farmer's 
bam.  Suoday  the  14th  at  Coombe;  from 
whence  thev  proceeded  the  next  day  in  the 
road  to  London. 

The  next  account  you  will  receive  of  them 
will  be  Thursday  the  18th  at  Basingstoke; 
which  you  will  observe,  according  to  their  rat« 
of  travelling,  to  be  four  days  journey  frooa 
Coombe.  And  here  you  will  find  a  piece  of 
evidence  very  material,  and  conclusive  with  re- 
gard both  to  persons  and  times,  and  irhioh  will 
confirm  the  rest  of  the  evidence  before  it  to  the 
Utmost  degree  of  certamty.  1  mentioned  be- 
fore, that  Lucy  Squires  had  promim^  her 
sweetheart,  William  Clarke,  to  send  him  a 
letter  on  the  road.  It  was  at  this  place  she 
performed  her  promise.  Bat  being  an  illiterate 
I  1 
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kM,  fhe  VII  obfi^d  to  have  recourse  to  the 
Itoibdy  ^Tthe  ion  to   write  for  her.     The 
letter  if  4iicd  from    Bashifipstoke,  the  18ih  of 
Jtoiniy  17&3.     The  landlady,  Mrs.  Morris, 
iRiDlcSfOQ  it  waa  wrote  by  her.nt  the  time  it 
Wm  mt.    It  will   appear  with,  the  Basing- 
mb^-mark  apon  it,  There  being  no  direct 
lntfitHD  Basio^toke  to  Dorchester,  the  letter 
vaspot  into  the  Ltondon  bag;  and  therefore 
l&e  Liadoo  post-mark  is  also  apon  it,  by  which 
it  nil  appear,  tbak   it  came  into  the  general- 
put  office  on  the  19tb  of  January.    It  hap- 
|ctsthat  this  letter  (which  will  be  read  to  you 
■  Ibe  ooorse  of  the  evidence)  refers  to  the  cir- 
caaistanoe  of  Clarke's  trarelliog  with  them 
fioo  Abbotsbary. 

Friday  the  19th  they  went  to  Bag^hot ;  and 
Satorday  the  30th  to  Brentford  ;  where  George 
Mt  his  HMither  the  Sunday  morning,  to  go  to 
bis  sisler  Mary,  whom  he  fouod  well  enouffh 
iteerered  to  go  with  him  to  Brentford  the 
Headajr  to  her  mother.  Tuesday  the  SSd  they 
by  at  a  house  called  the  Seven  Sisters  at  Page- 
green  by  Tottenham.  And  the  next  day,  Wed- 
M«lay  the  94th  of  January,  they  went  to  £n- 
fieU-Waah.  Here  thev  were  strangers ;  and, 
ia^iring  for  lodging,  bad  the  ill  luck  to  be  re- 
commended to  Susannah  Wells,  whom  they 
bad  nerer  seen  before. 

Happy  for  that  woman,  that  these  unfortu* 
late  straug^ers  came  to  her  house !  In  all  like- 
ibood  she  owes  her  life  to  that  accident.  For, 
b*d  there  been  no  old  woman  in  her  house, 
benles  herself;  nay,  had  she  not  (another  ac- 
cident for  which  she  is  indebted  to  Providence !) 
diaaged  seats  with  the  old  gypsey  at  the  fire- . 
ttie,  nve  minutes  before  the  defendants  arrival 
there  on  the  1st  of  February — there  is  too  much 
ressDo  to  believe,  that  Wells  herself  bad  been 
Mcosed  of  this  felony.  Had  it  so  happened, 
the  same  evidence,  which  was  applied  to 
Sfoires,  would  have  served  for  her  conviction. 
And  she  had  no  alibi  to  save  her  life.  The  de- 
bodant  had  then  been  prosperous  in  perjury ; 
•od  the  means  of  detecting  ner  had  been  borne 
dswn  by  popular  clamour. 

Squires,  her  son  and  daughter,  remained  at 
Wells's,  from  the  24tb  of  January  till  the  1st 
•f  February ;  when  they  were  apprehended. 
What  happened  that  day  will  fall  under  ano- 
ther head  of  evidence. 

1  have  now  done  with  that  part  of  the  prose- 
color's  case,  so  far  as  it  relates  to  the  inno- 
cenoe  of  Mary  Squires.  Upon  which  I  shall 
only  obfenrcy  that,  if  the  evidence  brougKi  to 
Mpport  it  is  clear  and  convincing,  it  will  be 
too  Isle  for  the  defendant  to  shelter  herself 
under  any  pretence  of  a  mistake.  For  whether 
ihe  was  robbed  by  Squires,  or  not,  was  the 
■est  material  question  upon  that  woman's  trial, 
and  her  fate  depended  u|ion  the  defendant's 
JWfitive  testimony.  And  it  is  worthy  observa- 
tion, that  there  was  not  the  least  doubt  sug- 
gested,' when  she  was  givmg  evidence  against 
the  most  remarkable  person  m  the  world. 

Gentlemen,  the  next  head  of  evidence  will 
W  to  shew,  (what  would  of  itself  l>e  sufficient 
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to.  convince  all  niankind)  that  the  defendant 
could  give  no  account  of  the  room  she  pre- 
tended to  have  been  confined  in  for  a  whole 
month  together ;  and  that  the  place  she  after- 
wards fixed  upon,  and  positively  swore  to,  was 
not  in  any  respect  aoswerabje  to  her  first  de« 
scription  of  it ;  and  that  her  description  of  tha 
room  upon  the  trial  of  Squires,  was  in  conse"* 
^uence  of  its  being  shewn  to  her  some  little 
tmie  before.  You  will  also  find  her  evidence 
flati/  contradicted,  in  a  variety  of  material 
circumstances,  by  her  own  information  upon 
oath  at  another  time. 

•  It  bak  been  urged  in  the  defendant's  behalf, 
with  much  shew  of  reason,  that  her  giving  au 
exact  description  of  the  place  of  her  confine  - 
ment  is  a  strong  proof  of  her  having  been  there. 
But  on  the  other  hand,  if  her  description  of 
the  place  of  her  confinement  was  as  unappU* 
cable  to  the  room  she  ventured  afterwards  to 
swear  to,  as  it  was  to  St.  Paul's  cathedral,  is  it 
not  an  unanswerable  proof,  that  she  was  not 
there  ?  For  can  it  be  imagined,  she  should  be 
alone  in  a  room  for  28  days,  without  any  ob- 
struction of  her  senses,  and  at  the  end  of  that 
time  as  ignorant  of  it,  as  if  she  had  never  seen, 
or  heard  of  such  a  place? 

It  was  on  Monday  night  the  29th  of  Ja- 
nuary, according  to  her  account^  that  the  de- 
fendant returned  to  her  mother.  On  Wednes- 
day the  3l8t  she  applied,  with  several  of  her 
friends,  to  Mr.  Chittv,  the  sitting  alderman, 
for  a  warrant  against  Wells,  upon  suspicion  of 
having  robbed  her.  For  at  that  time  she  did 
not  pretend  to  certainty.  The  alderman  having 
heard  her  storv,  then  declared  his  doubts, 
and  called  upon  ner  to  authenticate  it  by  a  par- 
ticular description  of  the  place  she  had  been  in. 
She  swore  it  was  a  little,  square,  dark  room,  in 
which  was  an  old  stool  or  two,  an  old  table, 
.and  an  old  picture  over  the  chimney.  And 
this  was  all  the  (fescription  she  gave.  No 
mention  of  any  bason,  saddle,  tobacco-mould, 
or  barrel ;  and  so  far  trom  any  pretence  of  hay, 
that  she  complained  of  having  been  forced  to 
lie  every  night  upon  the  bare  floor.  She  also 
swore,  that  ner  modicum  of  bread  was  in  five 
or  six  pieces,  (not  four-and-twenty)  and  that 
she  left  some  of  the  water  in  the  pitcher,  when 
slie  came  away  :  that  she  escaped  by  the  help 
of  a  pent-house  under  the  window,  upon  which 
she  slid  down,  and  from  thence  jumped  u]H>n  a 
bank  on  the  back-side  of  the  house. 

A  warrant  being  obtained  from  the  alderman, 
it  was  agreed  upon  by  her  friends,  who  had 
heard  thif,  to  go  down  to  Wells's  the  next 
morning ;  and  after  securing  all  the  people  'm 
the  house,  to  inquire  whether  any  room  there 
was  answerable  to  the  acconnt  she  eave ;'  re- 
solving, if  they  found  she  spoke  truth,  to  sup- 
port her  to  X\kk  utmost  of  their  power ;  if  othei^ 
wise,  to  drop  her.  The  next  morning  tbey  all 
set  out  for  £nfield-Wash,  and  immediately  se- 
cured all  the  people  in  Wells's  house;  tfaera 
were  Mrs.  Wells,  Mary  Squires,  her  son  and 
two  dauffbters,  Virtue  Hall,  and  Fortune  Ntt- 
tus,  and  his  wife  Judith  Natus. 
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It  will  be  proper  here  to^describe  this  hoose, 
and  the  se?eral  rooms  in  it.  At  the  eotraDce 
into  the  house  there  is  a  stair-case,  the  bottom 
of  which  is  within  two  or  three  yards  of  the 
street-door ;  this  stair-case  leads  to  three  rooms 
on  the  first  floor,  in  one  of  which  lay  the  old 
^psey  and  her  two  daughters,  in  another 
George  Squires,  and  in  the  third  Mrs.  Wells 
and  her  daughter,  and  Virtue  Hall.  Below 
stairs,  on  the^left  side  of  the  little  passage^m 
the  street-door,  is  a  psrloui*,  in  which  all  the 
family  were  placed,  as  soon  as  they  were 
seized.  On  the  right  hapd  of  the  passage  is 
the  kitchen,  from  which  a  door  opens  to  a  Tittle 
flight  of  sereo  or  eight  st^ps,  leading  into  a 
sort  of  lumber  room  or  workshop,  where  Natas 
and  his  wife  lay  up6o  a  bed  of  hay.  These 
steps  or  stairs  are  inclosed  in  the  room,  there 
being  no  door  bnt  at  the  foot  of  the  steps, 
which  sejMrates  it  from  the  kitchen.  And  this 
place,  which  some  call  a  workshop,  and  others 
a  bay -loft,  (oq  account  of  some  hay  osaally 
kept  there)  the  defendant  was  pleased  to  flx 
upon  as  the  place  of  ber  confinement. 

The  arriral  of  the  defendant's  fViends  was 
above  an  hour  before  her ;  hot  no  room  could 
be  found  like  what  she  had  represented.  There 
Were  two  persons,  one  called  Adamson,  the 
other  Scarrat,  who  (for  reasons  best  known  to 
themselves)  were  extremely  desirous  of  recon- 
ciling every  difllculty ;  and.  they  would  have 
It,  that  this  lomber-roofn  must  be  the  place  of 
confioemeAt.  But  some  obstacles  were  to  be 
removed.  There  was  a  quantity  of  hay,  not 
less  than  half  a'  load,  in  the  room  isodf  not  a 
word  of  hay  had  been  mentioned.  These  two 
gentlemen  imagined  she  might  have  forgot  it, 
and  proposed  that  one  Of  them  should  ride  back 
to  meet  the.deffmdant  npon  the  road,  in  order 
to  ask  her  abunt  it.  They  cast  tote,  who  ahoald 
go  upon  this  honest  errand,  and  it  fell  to  Mr. 
Adamson.  In  a  little  time  Adamson  returned 
brandishing  bis  hat,  and  ezultinff,  «  We  are  all 
right;  she  says,  there  is  hay  m  the' room!* 
She  had  never  s^id  so  before;  and,  if  she  for- 
got to  inentioo  it,  she  also  foi^  the  use  of  it, 
for  the  whole  month  while  it  was  before  her 
eyes.    For  she  lay  upon  the  bare  boards  f 

But  this  was  not  the  only  diflicuUy  which 
required  the  skill  of  Adamson  and  Scarrat  to 
solve.  The  room  is  neither  square,  nor  dark, 
nor  tittle.  It  is  thirty  fike  feet  three  inches  sod 
a  hair  Ipnir,  by  nine  feet  eight  inches  wide:  it 
is  extremely  li^bt,  not  only  from  the  windows, 
(hot  one  of  which  she  pretended  was  boarded 
up)  but  also  from  the  roof  itself,  which  is  of 
pantiles,  raised  above  the  walls,  so  as  to  let  in  a 
great  deal  of  light  from  the  top.  There  was 
DO  jrrate  hi  the  cbimney,  nor  the  least  sign  that 
a  grate  had  been  there.  For,  la  the  first  place, 
there  was  no  |}earth  to  it ;  aqd  besides,  the 
whole  chimney,  from  the  bottom  upwards  to 
the  ^  mantle-piece,  was  foil  of  cobwelw  and 
nastiness.  It  is  impossible  rfiirefore  that  a 
grate  or  any  thing  else  could  have  been  there 
within  three  days  before,  or  indeed,  as  many 
months.    There  was  a  lai^ge  chest  of  drawers 


by  the  side  of  the  wall,  wfiicb  sha  bad  ipid  bo« 
thing  of.  Did  she  Ibiget  this  too  ?  Perhaps 
it  had  been  put  there  since  her  escape  the  Moo* 
day  before.  Remore  it,  aod  see  whether  it 
haa  the  marks  of  len^  standing.  The  ezpari- 
medt  was  made,  and  immediately  fifty  spiders 
ran  out,  to  give  testimony  of  a  long,  ondisturbed 
possession.  Instead  of  any  pictures  over  th« 
chimney,  there  was  an  old  oroken  casemebty 
which  filled  the  whole  place^  and  had  the  like 
vouchers  for  ito  long  standing ;  the  cobwebs 
uniting  it  to  the  wall.  Where  was  the  stool 
and  table  she  spoke  off  Nothinff  like  either  ts 
he  found.  Where  was  the  pent-boase,  or  shed 
of  boards  under  the  window,  by  which  shs 
escaped?  The  wall  on  both  sides  perpeiMli- 
cular ;  the  windows  but  eight  feet  from  the 
ground  on  the  outside ;  and  there  never  waa 
either  pent-house,  or  shed,  or  any  thing  elsa 
by  the  wall.  On  the  right-hand  side  cominjg 
into  this  nasty  room,  was  some  bay  made  is 
the  form,  of  a  bed,  with  a  Kttle  has;  or  wool  by 
way  of  bolster.  And  Nattas's  wifo  was  seized 
just  rising  from  this  bed.  Netfr  this  bed's- 
head  was  a  hole,  through  which  a  jack-line  had 
formerly  ron  from  the  kitchen.  The  hole  was 
almost  large  enoagfa  to  thrust  ber  head  through^ 
and  looked  quite  over  the  kitchen.  This  sne 
never  observed ;  for  she  saw  nobody  but  once 
dnripg  the  whole  nonth,  and  then  it  was 
through  a  crack  of  the  door.  Over  tliis  hole 
were  the  pullies  of  the  jack-line,  which  she 
also  Ibrgot  to  mention. 

In  snort,  she  forgot  almost  all  the  throgs 
that  were  there,  aod  supplied  her  defect  of 
ineroory,  by  naming  several  things  which  had 
never  been  in  the  room.  By  this  tiaie  there 
was  a  great  com^y  of  people  in  the  house: 
some  led  by  curiosity,  some  by  justice,  and 
some  by  motives  which  must  be  left  to  them- 
selves to  assign.  At  last  the  defendant  arrived 
with  hdr  mother  in  a  coach.  She  was  imme- 
diately conducted  to  the  kitchen,  and  set  on  the 
dresser.  The  door  leading  to  the  himher-rooni 
waa  then  open,  on  her  leifi  haod,  and  within 
three  yaidsof  her,  so  that  she  could  then  see  all 
the  stairs,  and  a  considerabte  mut  of  the  reom  ; 
yet  she  took  no  notice  of  it  nor  did  she  drop 
the  least  hint  that  the  kitchen  she  was  Aien  in, 
was  the  place  where  her  stays  were  cut  off  ; 
though  she  remained  in  the  kitchen  five  or  six 
minutes.  She  was  then  pUiced  on  a  chair, 
with  the  door  of  the  lumber-room  open  on 
her  right  hand,  where  she  could  see  up  inte 
other  parte  of  the  room,  fldll,  not  the  least 
notice  taken  of  it.  It  was  then  proposed  to 
carry  her  into  the  pailour,  where  all  tbefiimi* 
ly  were  prisoners,  in  order  fbr  her  to  fix  apOD 
the  person  who  cut  off  her  stays. 

In  the  mean  while  the  prisoners  were  dia- 
posed  io  the  room  so,  as  she  might  have  a 
mstinct  view  of  them  all.  Mother  Wella  waa 
placed  on  the  right  side  of  the  chimnej^,  and 
the  gypsey  on  the  left.  But,  a  fbw  minataa 
before  the  defendant*s  coming  into  the  parlour, 
the  two  old  women  had  changed  places,  and 
the  gypsey  then  sat  on  the  right  side  of  the 
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orer  the  fire,  almost  double, 

ber  jmie.    In  tb'w  niaafJoD  were 

tilMST«irttfB  tbe  demdant eofered  the  room; 

«M  io  a  SMMtit,  without  aeeioflr  ber  fiice, 

pdtiEfiqf  At  tbe  gyp8e>y,  sbe  said.  This  is  the 

miuiiii  ifbo  robb^  ma  of  fliy  stays.  Thcfpoor 

sid  TCinao  unoidiig  her  pipe,  was  tuatteDtive 

»  vfcat  wm  said.      Bat  one  of  ber  daogf  hterd 

odbased.  Lord !  mother,  the  young  woman 

anysa  robbed  ber. 

fiHiiifdiatfly  tbe  gypsey  starting  from  her 

p,  and  iMdog  in  astonishment  toll  at  tter, 

~  her  bideoas  face,  which  till*  then  was 

covered  with  a  clodt  *  I  r6b  yon !  Tbfce 

CBBS  what  yoa  say ;  if  you  have  once  seen  nny 

yoQ  camioc  mistake  it,  fbr  God  never 

ancSi  another  r  And  being  told  tbait  this 

ras  committed  oii  the  Ist  of  January,  the 

M  wonao  immeiKafely,  without  the  least  h!^ 

titafiaa,  dec&red  she  was  then  above  one  hon- 

dbed  miles  off^  in  Dorsetshire.     And  George 

Sfaires  fbea  said,  they  were  at  Abbotsbory 

ea  tbe  1st  of  January,  and  Ihr  several  days 

Protestations  of  innocence  were  to  as 

file  defendant  remained  positive,  liad 

lanr  S^oiies  must  sufiW  for  it. 

The  Bezf  thing  to  be  done,  was  ta  fix  opoti 

hi  foen.     In  the  first  place,  the  drfe^dant 

heraelf  to  be  teil  up  the  grcjkt  stair- 

firom  the  street-door,  and  so  into  all  the 

forward.    But  neither  of  these  waft  tbe 

NoC  the  least  notice  taken  that  the 

alace  ake  was  coofihed  in  was  contiguous  to  the 

faiebeo,  and  but  a  few  iteps  from  it ;  not  at  ill 

fte  fhia  atair-caae.    At  last  sbe  was  condiicted 

Is  tlio  Iiiasber-room ;   and,  after  panshig  fiif 

asaie'  dnae,  she  declared  tbis  was  the  pisoi  \ 

lot  that  there  seetfictf  to  be  more  hoy  than  sbe 

bad  observed  during  ber  oonfioemeot  Aiere. 

Tftt  wiaaesBCs,  who  had  beard  what  she  swore 

Wore  Mr.  Alderman  Chitty,  and  bad  made 

ofaaervatioos  upon  tbis  roond  just  before 

down  to  Enfield-Wasb,  weni  astd* 

e  then  recoHected  one  of  the  tlv^ee 

and  the  barrel,  bason,  and  tobacctf- 

neither  of  which  she  had  roentiotfed 

Bat  sbe  remembered  nirtbing  of  the 

cf  drawers,  the  broken  caseipent  over  the 

ehiauBcy,  the  hay-bed,  the  hole  ih  the  waff, 

ear  tbe  poller.  /  One  aiked  her,  Why  fthe  bad 

asi  epenod  the  window  basement,  and  escaped 

fiial  Way,  aeeing  she  might  have  d6ne  it  wi th- 

oat  tiM  least  difficulty?     fler  answer  was, 

she  lack  h  for  grsnted  it  was  fiailed,  bOt  had 

■everlriedfl. 

*n^  effect  these  observafions  had  upon  such 
sTWr  friends»  as  did  not  go  there  with  a  re- 
■btioo  to  assist  ber  in  all  eventa,  is  easy  to 
1b9|^.  iTiey  w^fe  satisfied  She  was  an  im- 
foMress,  aikl  withdrew  tbdr  assistance.  iThehr 
WMS  are  Mr.  GawenNasb,  Mr.  —  fiagae, 
mitb.  — —  Aldridge,  citiaeas  of  established 
npstetfon;  who  wiR  give  you  a  ^ety  faithful 
mi  euvoaMbuillai  acconat  of  ^is  whole  trans- 
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'  dictment,  yet  this  is  not  all.  For^  instead  of 
relyiuig  up6n  circumstances,  however  satis- 
factory, we  shall  !fifo  farther,  and  shew  by  di- 
rect, positive  evidence,  that  the  defendant  wi(a 
not'iti  tbis  room  in  tbe  month  of  Jsnuary. 

Natuft,  a  poor  bbouriog  man,  and  his  wife, 
will  tetl  you,  that,  this  bed  of  hay  was  their 
only  lodging  rfdring  that  whole  month,  and 
for  five  or  six  weeks  before ;  and  that  they  lay 
in  this  very  room  every  night :  and  this  will  be 
confirmed  by  the  evidence  of  several  other  wit- 
nesses. They  will  all  tell  you,  that  this  roam,, 
being  the  repository  of  Mrs.  Wells's  hsy,  with 
which  her  horse  was  fed,  and  of  pollard  fbr  ih^ 
feeding  her  pig,  was  visiteo  by  some  or  other 
of  them  ev&tv  diiy.  That  this  black  pitcher, 
which  the  derendaat  says  was  in  the  room  fbr 
all  the  time  she  Was.  there,  was  in  constant  use 
in  the  family,  and  filled  with  water  from  a 
neighbour's  pump  Almost  every  day,  during  the 
tiifie  the  defebdaht  pretends  to  have  been  in  the 
boose.  That  lione  of  them  ever  saw  the  de- 
fendant, or  heard  of  her,  till  she  came  down  on 
the  Istof  Ftibfiiary  wHhMr.  Alderman  Chitty 'a 
wsfrrUht. 

%ixt,  Whiffin,  who  keeps  an  ina  in  fhd 
ndgliboini^ood,  wifl  be  produced  a  witness  to 
prove,  that  he  boiTght  of  Mrs.  WeHs  a  sign, 
which  fortnerly  bdog  at  her  door,  when  sh6 
kept  a  public-house;  and  on  the  t8th  of 
January  ne  took  it  eut  of  this  Workshop,  and 
Ma^os's  wife  Was  then  lying  there  upon  a  hay* 
bed.  He  wiH  fix  the  precise  day  by  a  very 
particular  circumstance,  in  which  he  Will  m 
confirmed  by  another  witness. 

John  tVhiflIn,  his  son,  went  with  him  to 
bring  a  Wat  the  sign ;  indf  stayed  below  in  the 
parlour,  white  bis  BCther  weirt  up  int6  the  room 

fer  it: 

Threte  witiieises  wilt  be  produced  to  prove 
their  lopping  trees  by  the  side  of  Mrs.  Welb's 
hodse  oh  the  Sth  of  Janaary ;  and  at  that  very 
time  thev  bad  some  conversittion  with  two 
woitaen,  virtae  B«n,  andSsrab  Howit,  another 
witness,  theh  looking  out  H  i\\t  window  of  this 
very  roodn,  where  the  defendant  is  supposed  to 
hav^  been  confined.  And  the  time  of  their 
lop^tng  these  trees  vrill  be  fi%<ti  also  by  a  filln 
witness  to  this  fact. 

Such  of  these  wfloesses,  as  bate  becsi  in  tlie' 
workshop,  win  give  you  the  same  account  of 
it,  ais  yon  Wif!  find  by  the  other  witnesses  to  the, 
farmer  head  of  evidence.    , 

After  proving  the  defendant  pequred',  not 
only  with  r«ard  to  thjs  person  whom  she 
charged  with  having  robbed  her,  but  also  as  to 
the  place  in  which  ah6  swore  she  was  confined ; 
We  shafl  need  an  apology  for  proceeding  fur- 
tfier.  tf ut  to  cut  Oif  all  pretence  for  excuse, 
we  shall  beg  leave  in  another  initance  to  shew 
the  defendant's  guilt,  by  her  own  testimohy.  In 
her  evidfence  at  tfTe  Old- Bailey,  set  forth  in 
this  indictment,  she  swore  that  she  drank  up 
ifll  the  water  in  the  pitcher,  about  half  an  bnur 
before  the  fime  of  her  escape.  Before  M^.  Al- 
derman Chitty  sbe  swore^tbat  sbe  did  not  drink 
it  al),  btft  some  of  it  remained  in  tbe  pitcher 
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when  0he  came  avray.  But  in  an  lofortHation 
she  made  before  Mr.  Fielding,  a  justice  of 
peace  for  Middlesex,  (which  we  shall  produce 
for  this  purpose)  she  swore  that  she  had  drank 
up  all  the  water  on  the  Friday,  and  so  had  not 
9.  drop  to  drink  from  that  time  till  the  Monday, 
on  which  day  she  escaped.  The  pain  of  thirst 
has  heen  felt  by  almost  every  one,  at  some  time 
or  other ;  and  whoever  has  endured  it  for  three 
days  and  nights,  will  be  sure  to  remember  it  as 
looff  as  be  lives. 

These  ^self-contradictions  therefore  could  not 
arise  from  mere  mistake ;  except  only  it  was 
forgetting  at  one  time,  what  she  had  sworn  at 
•  another.  A  liar,  says  the  proverb,  should  have 
a  good  memory.  6ut  he  who  is  resolved  to 
speak  truth,  needs  take  no  jpains  to  recollect  in 
what  manner  he  bad  told  his  story  before. 

Gentlemen,  to  all  this  evidence  we  shall  add 
two  circjimstances,  which  you  may  possibly 
think  worth  your  attention.  Soon  after  the 
defendant's  supposed  return  to  her  mother,  she 
was  visited  by  a  midwife,  who  was  an  old  ac- 

Suaintance;  to  whom  the  mother,  in  the 
aughter's  presenee,  related  the  whole  story. 
The  midwife's  curiosity  took  place  of  her  pity, 
and  she  desired  to  see  the  shift  which  the  de- 
fendant was  supposed  to  have  worn  for  a  month . 
The  observations  made  upon  it  will  best  become 
%ue  witness  herself  to  tell  you.  They  lead  to 
suspect  strongly  that  it  had  not  been  worn  so 
long  as  was  pretended.  On  the  contrary,  it 
,  looked  as  clean,  as  if  it  had  not  been  worn  three 
days. 

The  other  circumstance  is  a  striking  one. 
After  the  conviction  of  Squires,  there  was  a  re- 
examination of  the  case  before  the  late  lord- 
mayor,  in  order  to  pave  the  way  to  the  throne 
ibr  mercy,  which  proved  effectual.  The  de- 
fendant was  present  at  that  inquiry,  and  the 
bed-gown  which  she  pretended  to  have  taken 
out  of  the  workshop,  as  also  the  pitcher,  were 
hotb  produced.  She  was  very  desirous  of 
taking  them  with  her,  which  my  lord-mayor 
objected  to,  and  proposed  that  they  should  be 
deposited  in  some  public  place  to  be  seen  by 
^qy  body,  because  they  might  possibly  lead  to 
a  discovery.  What  induct  the  defendant  to 
be  so  extremely  anxious  for  the  possession  of 
this  tattered  bed-gown,  and  broken  pitcher,  is 
hard  to  say  ;  but  she  was  so  much  bent  upon 
hi  lliat  she  unwariiv  claimed  a  property  in  the 
bed-gown,  and  said,  It  was  her  mother's.  If 
it  was  her  mother's  bed-gown,  how  did  it  get 
to  Mrs.  .Wells's  ? 

This,  gentlemen,  is  the  nature  of  the  evi- 
dence we  have  to  lay  before  you ;  npon  the 
weight  of  which  there  can  be  no  doubt  but  you 
will  find  the  defendant  gtiilty. 

Mr.  WiUet.*  1  am  coansel  in  this  casQ  for 
the  crown ;  and  thoue^h  I  cannot  help  feeling 
some  concern  for  the  unhappy  situation  of  the 
prisoner  at  the  bar,  yet  I  own  I  rejoice,  for  the 

*  In  1766  Solicitor  General ;  in  1767  a 
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sake  of  troth,  and  for  the  sake  of  the  deluded 
muUitude,  that  this  matter  is  at  length  to  re- 
ceive the  most  solemn  and  impartial  examina- 
tion.   For,  in  what  light  soever  we  consider     ^ 
the  prisoner's  history  of  herself,  either  as  a     ' 
gross  imposition  on  the  world,   or,  as  othem     * 
would  have  it,   a  wonderful  and  miraculoos      i 
truth  ;  most  certainly  it  is  a  fact  about  which      i 
mankind  have  been  much  divided,  which  haa 
been  tlie  cause  of  great  uneasiness  and  distrad- 
tion  in  this  country,  and  concerning  which  the 
minds  of  the  people  ought  to  be  quieted.  i 

Nor  can  we  wonder  at  these  dissentions  i 
among  the  populace,  when  many  able  and 
great  magistrates  have  engaged  in  this  dls* 
pute ;  some  of  whom  have  with  great  warmth  i 
and  eagerness  declared  themselves  implicit  be- 
lievers of  this  amazing  story,  whilst  others  have 
lobked  upon  Elizabeth  Canning  as  the  most 
vile  and  abandoned  impostress. 

I  do  not  mention  this  with  an  intent  to  throw 
reflections  on  the  patrons  of  either  side  of  the 
qnestion ;  the  wisest  of  men  have  been  de- 
ceived, nor  will  it  be  any  imputation  on  their 
character,  that  they  have  been  80|  unless 
there  is  any  reason  for  conjecturing,  that  either 
through  partiality,  prejudice,  or  other  still 
worse  motives,  they  nave  wilfully  shot  their 
eyes  to  the  truth. 

Far  is  it  from  me  to  insinuate  that  any 
thing  of  thia  sort  has  happened  in  the  pireeent 
instance:  I  verily  believe  that  the  fountain  of 
justice  in  this  kingdom  has  flowed,  throogh 
all  its  channels,  unstained,  uncornipted,  and 
clear  from  all  manner  of  pollution.  I  hope 
that  those  who  have  sat  under  his  majesty'a 
commission  of  the  peace,  have  acted  merely 
and  singly  in  that  capacity,  and  have  not  de- 
scended from  the  dignity  of  magistracy,  to  be- 
come advocates  for  either  party.  But  be  that 
as  it  will,  itis  not  our  dut^,  as  counsel  for  the 
prosecution,  to.  take  notice  of  collateral  cir- 
cumstances or  eiptrajndicial  behavionr  in  any 
one ;  it  is  oar  business  only  to  lajr  the  particu- 
lars of  the  charge  against  the  prisoner  before 
you ;  and  if  the  weight  of  evidence  appears 
clearly  to  be  on  the  side'  of  the  crown,  I  do 
not  doubt  but  that  the  truth  will  be  irresistible, 
and  that  we  shall  have  your  verdict  for  the  con- 
viction of  the  prisoner. 

And,  gentlemen,  the  prisoner  stands  indicted 
of  one  of  the  most  heinous  of  crimes ;  an  en- 
deavour, by  wilful  and  corrupt  forswearing  her- 
self, to  take  away  the  life  of  a  guiltless  person  ; 
and  without  aggravation,  in  the  black  cata- 
logue of  offences,  I  know  not  one  of  a  deeper 
dye.  It  is  a  perversion  of  the  laws  of  tier 
country  to  the  worst  of  purposes ;  it  is  wrest- 
ing the  sword  ont  of  the  bands  of  justice  to  ' 
shed  innocent  blood. 

Let' us  reflect  a  moment  on  the  sad  catas* 
trophe  which  mi^ht  have  ensued.  On  her  evi- 
dence Mary  Squires  was  condemned  to  be  exe- 
cuted, and  had  suffered  the  judgment  of  the 
law,  but  for  the  wisdom  and  clemency  of  his 
majesty,  ever  careful,  ever  tender  of  the  Kves 
even  of  the  meanest  of  Us  subjects.    During 
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ike  %^tatioii  that  was  intde  to  the  throne  for 

mercy;  M  the  prisoner  abate  aught  of  her  re- 

•eetDertagaiaBt  the  ubhappy  coDTict?    No; 

her  fgwA  heart  oerer  io  the  leatt  relented.  God 

fMA  that  the  measure  she  has  meted  another, 

sImU  this  day  be  meuured  to  her  again ! 

When  I  thiok  of  the  age  of  the  prisoner  at 
Aebar,  scarcely  yet  ahove  nineteen  years  old, 
I  cu  hardly  persuade  oiyself  that  human  na- 
tmt  esuld  so  early  attain  to  such  a  pitch  of 
wickedness :  bat  when  I  attend  to  tiie  Tery 
itossg  and  conTiocing  proofs  we  have  to  pro- 
dsoe  against  her,  1  must  giro  up  my  reason  to 
Bj  incrcdolity,  if  1  any  longer  doubled,  whe- 
Aershe  was  f^oilty  or  pot. 

And,  gentlemen,  tiM  whole  v^e  hare  to  lay 
bcfbre  you  to  sapportof  this  heavy  charge,  will 
Minnuy  arise  under  one  or  other  of  these  con- 
■dcrationa:  the  numberless  inconsistencies, 
snd  even  contrai^ctions  of  herself  in  her  own 
cTsMice,  as  takdn  at  different  times  before  dif- 
feffcot  magistrates:  the  improbability  of  her 
rtory :  tbe  testimony  of  a  multitude  of  wit- 
nesses of  credit  and  character,  who  contradict 
her  nnalerially  in  almost  every  circumstance 
she  has  related. 

Aod,  gentlemen,  in  order  to  make  you  sensi- 
ble how  frequently  Canning  has  varied  in  her 
swn  account  of  these  facts,  it  will  be  neces- 
■ry  U»  iolbrm  you  that  she  has  been  examined 
m  oatb  fimr  several  times.  On  the  Sist  of 
Jaanary  before  alderman  Chitty,  when  a  war- 
laac  was  granted,  for  tbe  apprehending  Mrs. 
Wells  ;  on  the  l&t  of  February  before  justice 
Tash maker,  after  she  had  been  down  at  £n- 
field-Wash  ;  on  the  7tb'  of  February  before 
jsrti<K*  Fielding  ;  and  on  tbe  21st  of  February 
aft  the  trial  of  Hquires ;  on  which  last  exami- 
■aCMMi  we  have  assigned  the  perjuries  roen- 
lisned  in  the  indictment. 

In  tracing  her  through  these  several  ezami- 
naftiens,  are  shall  have  an  opportunity  of 
dimoveriu^  what  vsriations  from  time  to  time 
there  are  in  her  story,  what  new  circumstances, 
sapplemeots,  or  embellishroents  were  added  to 
her  first  relation ;  and  then  we  shall  be  able  to 
jadge  impartially  whether  all  these  are  recon- 
dlmble  with  truth. 

Before  alderman  Chitty  her  evidence  was 
amply,  this  ;  that  ahe  was  robbed  by  two  men 
.io  Moorfields  of  her  money,  hat,  gown,  and 
cap:  that  there  she  received  a  blow  on  her 
hod,  which  stunned  her,  but  did  noi  so  far 
deprire  her  of  her  senses,  but  that  she  remem- 
bers her  being   afterwards   carrie<t   through 
Bitbe|i^ate>street :  that  she  then  was  dragged 
to  Diot£er  Wells*s,  and  there  stript  of  her 
iteys,  snd  because  she  would  not  go  their  way, 
(m  it  is  termed)  confined  in  a  little,  square, 
dirk,  or  darkish  room,  which  had  nothing  in  it 
hit  as  old  grate,  an  old  table,  a  stool  or  two, 
tod  some    pictures  over  the  chimney:    that 
Itenwere  four  or  five  pieces  of  bread  and  some 
WMler  OB  vrhicb  she  lived  till  she  made  her 
eieape ;  and  that  she  lay  all  the  time  on  the 
fcsre  boards  :  that  she  got  out  of  the  window  on 
a  small  abed  of  hoards  or  pent- house,  down 


which  she  slid,  bavins  clothed  bertelf  with  an  . 
old  bed-gown  and  haadfcercbief,  which  she  took. 
from  the  grate. 

This  is  tbe  short  account  she  gav^  st  flnt 
before  the  alderman,  for  ber  story  bad  not  then 
received  half  its  decorations.  The  cireum« 
stance  of  her  being  subject  to  fits  was  not  then 
mentioned :  no  hint  of  any  gypsey's  being 
concerned,  much  less  any  descnption  of  Mary 
Sqnires,  the  most  remarkable  woman  in  her 
person  that  ever  perhaps  existed :  not  a  word 
of  any  hay  being  in  the  room  ;  though  it  ap- 
peared, on  her  coming  down  to  Enfield,  that 
there  was  above  half  a  load,  which  bed  been 
laid- in  the  summer  before.  Let  any  one  then 
believe,  if  they  can,  that,  during  her  long  con- 
finement, she  could  overlook  sueh  a  qoantity  of 
hay,  and  continue  night  after  night  to  take  up 
her  bard  lodging  on  the  bare  boards  1 

tn  her  examination  before  justice  Tasbmaker, 
her  story  receives  several  new  improvemeniB. 
She  had  seen  Mrs.  Wells's  little  work-house, 
90  now  drops  the  unfi>rtonate  circumstance  of 
its  being  a  little  sqbare  room :  had  she  erer 
seen  it  before,  she  could  not  bare  so  described 
it.  She  now  recollects  more  particulars  of 
what  the  gy  psey  said  to  ber :  that  she  pro- 
mised her,  if  she  would  go  their  vfoy,  «he 
should  have  fine  clothei  enough.  '  This  attack 
(if  it  deserve  the  name  of  an  attack)  on  the  poor 
innocent  girPs  virtue,  was  a  proper  subject  to 
excite  tbe  compastion  of  the  public,  and  a 
pretty  use  was  made  of  it  in  the  several  adver- 
tisemenU,  which  were  printed  at  that  time,  to 
raise  subscriptions  for  her. 

She  now  swears,  that  after  she  came  to  Mrs. 
Wells's,  a  man  unknown  to  her  took  away  her 
cap.  This  expressly  contradicts  her  former 
evidence,  in  which  she  says  she  was  robbed 
of  ber  cap  in  Moorfields.  She  now  introduced, 
for  the  first  time,  the  circumstance  of  the  fa- 
mous broken-mouthed  black  pitcher,  on  tbe 
water  in  which,  and  some  pieces  of  hiead,  she 
lived  till  the  Wednesday  before  she  made  ber 
escape,  when  the  whole  was  consumed.  No 
wonder  she  could  now  describe  the  pitcher, 
which  was  artfully  conveyed  into  the  work- 
shop by  her  friend  Adamson  before  ber  arrival 
at  Enfield- Wash. 

As  to  the  circumstance  of  her  provision  test- 
ing ber  only  till  Wednesday,  it  neither  agrees 
with  what  she  afterwards  swore  befi>re  justice^ 
PielJing,  nor  with  her  evidence  on  the  trial  of 
Hacy  Squires.  Ti^ith  is  always  consistent,  but 
falshood  and  fiction  must  be  judged  by  another 
criterion. 

We  are  now  come  to  her  examination  before 
justice  Fielding :  I  know  not  throueh  whit 
medium  they  were  conveyed,  but  she  bad  cer- 
tainly.then  received  some  new  lights,  and  is  in- 
finitely more  learned  and  artful  in  the  manner 
of  her  telling  her  story.  The  men,  she  sweirs, 
in  Moorfields  felonionsly  and  violently  took 
from  her  a  shaving  hat,  &c.  These  words, 
*  feloniously  and  violently,'  are  not  the  expres- 
sions of  a  poor  illiterate  girl,'^htps  they  ara 
the  suggestion  ef  her  solicitor. 
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SIm  II6W  8w«4n,  that  the  bUw  ia  Meorfteldf 
tknw  her  into  a  fil»  which  dej^rired  her  of  her 
tenses ;  and  that  she  was  used  to  hare  fits^ 
which  laated  six  or  seven  hours. '  This  was  an 
Rueful  and  necessary  enhenishroent  of  her 
story,  as  a  6l  accounted  much  more  naturally 
for  a  six  hours  insensibility,  than  a  blow  which 
only  stunned  her  could  do.  That  on  her  reco- 
very she  found  herself  in  a  high  road,  hot  that 
aha  was  so  intimidated,  she  durst  not  call  ouL 
It  was  proper  to  give  a  reason  for  not  doio^ 
what  any  body  in  ner  circumstances  naturally 
would  have  done.  I  own  I  always  admire  and 
suspect  an  affidavit^  which  assigns  a  reason  for 
«very  thing  which  is  sworn  in  jt. 

She  then  swears  she  was  shoved  into  a  back 
voom  without  any  furniture  at  all  in  it.  I  trill  not 
4welloai  this  trivial  mistake  in  her  account ;  and 
yet  surely,  in  the  imagination  of  a  girl  who  had 
bad  her  education  at  an  alehouse,  stools,  tables, 
Aid  picturea,  would  be  deemed  furniture.  Bui 
it  is  material  to  observe,  she  now  savs,  that  on 
f^riday,  and  not  Wedn^ar,  she  haaconsumed 
all  her  bread  and  water.  This  alteration  of  her 
evidence  from  Wednesday  to  Friday  must  have 
its  design }  weak  and  ill  as  she  was,  could  she 
have  been  able  to  walk  from  £nfield  to  Lon- 
don in  less  than  six  hours,  which  is  eleven 
miles,  if  she  had  received  no  sustenance  for 
Hve  oavs  before?  Whereas  shortening  the 
time  or  her  being  without  any  refreshment, 
look  off  a  good  oeal  from  the  improbability  of 
this  part  of^her  story, 

la  bte  evidence  on  the  trial  of  Hary  Squires, 
she  adds  still  some  nCw  circuoMtances.  She* 
says^  oo  her  recovery  from  her  fit,  she  found 
heiself  in  a  graat  road,  where  there  was  water. 
This  JMldition  vns  not  without  sonoC  view,  and 
I  think  there  is  no  difficulty  in  finding  out 
what  it.  was.  It  supplied  the  world  with  a 
reason^  why  she  and  her  firieujds  at  first  dir 
rasted  their  inquiries  towards  JSufield-Wash. 
A  barrel,  saddle,  bason,  and  tobaeoo- mould,  are 
now  recollected  to  have  been, in  the  room: 
strange,  we  should  never  hear  any  thing  of 
thesB  b^ore ! 

She  new  swears,  she  had  not  drank  all  the 
water,  t&l  about  a  quarter  of  an  hour  before  she 
escaped.  This  amendment  of  her  evidence  was 
with  the  same  intention  as  the  former  altera- 
tioB  from  Wednesday  to  Friday;  that  is,  to 
lessen  the  iaiprobabinty  of  her  being  able  to 
walk  from  Euneld  to  town,  without  once  stop- 
ping to  take  the  feast  refreshment 

libese  are  some  of  the  most  glaring  contra- 
dictions hi  her  own  evidence,  which  must  strike 
avery  body  who  reflects  that  these  were  parti- 
Mftars  in  which  she  could  not  err  either  through 
fiMRgetfuluessor  mistake ;  I  will  not  say  more. 

fint  to  this  we  oaay  add  the  improbsKility  of 
iMr  whole  stoiy ,  which  is  as  it  were^e/o  ie  sc ; 
al  least,  it  is  such  a  tale  as  requires  the  strongest 
|ireof  hi  the  world  to  compel  ns  to  believe  one 
little  of  it.  The  two  ruffians  to  continue  with 
her  half  an  hour  in  so  public  a  place  as  Moer- 
fields,  and  though  it  was  so  early  in  the  even- 
ing, (an  holiday-avsMBg  loa)  yel  when  she 


screamed  ojut,  for  nobody  to  hear  her !  but  why. 
first  rob  her,  and  afterward^  kidnap  her  f  Waa 
it  their  design  to  i^b  her  only  ?  or,  to  r6b  ber„. 
and  afterwards  Cf^rry  her  where  (in  tliegvpsey 
language)  they  hoped  (liey  should  obliee  her  t^ 
go  their  way  r  If  a  robbery  oafy  was  denigned, 
would  they  have  carried  with  them  the  strongest 
evidence  of  their  guilt  ?  If  their  pui'pose  waa 
only  to  add  (his  poor  ^Irl  to  (he  herd  of  wicked 
wretches  at  mother  Wells's,  what  reason  waa 
there  to  'begin  their  seducement  with  a  rob- 
bery ?  At  these  kind  of  houses  a  yddng  woman 
may  be  easily  stripped  of  her  money,  and^  y eC 
no  robbery  committed :  mother  Wells  might 
soon  have  made  herself  Canning's  cash- 
keeper,  without  the  aid  of  a  blow  to  stun  lier, 
or  tiie  terrors  of  a  case-knile.  If  hef  itaurder 
was  intended,  why  not  have  done  it  on  the 
road  ?  Why  not  on  her  first  arrival  at  Enfield* 
Wash  ?  Why  was  she  supplied  with  any  bread 
and  water  at  all  ? 

Her  fit  likewise  is  of  the  marvellmis  kind  ; 
it  continned  on  her  near  six  hours ;  w$nt  av^ay 
in  an  instant ;  and  though  she  was  used  to  have 
fits  on  any  fright,  yet  she  never  had  another 
during  her  looff  and  terrifying  confinement. 
How  amazing  Uiis  !  What !  a  girl  used  to  fit4 
on  frights  not  have  a  fit  for  a  month  together, 
when  she  might  iia(tirally  expect,  during  all 
that  time,  every  next  nunuie  would  be  her 
hst! 

But  let  OS  now  follow  this  wonderful  girl  to 
Bnfiefd;  not  forgettipg.  one  very  extraordi- 
nary eircomstance  in  her  evidence  before  the 
alderman,  that  though  she  was  stunned  ia 
Moorfields,  yet  she  remembers  afterwards  her 
beinff  carried  through  Bishopsgate-street.  Is  tt 
oreoiDle,  on  her  coming  thither,  that  the  gy  pacy^ 
an  artful  jprocurem,  hackney^  in  the  ways  of* 
women,  should  only  slightly  ask  her  to  go  their 
way,  and,  because  she  faintly  said  No,  should 

S've  over  all  further  attempts  ?  Was  this  actings 
:e  the  president  or  lady  abtiess  of  such  A 
bouse  as  mother  Wells's  ?  Was  this  any  proper 
trial  of  the  prisoner's  virtue  ?  I  hope,  for  the 
honour  of  the.  female  sex,  that  there  hardfy 
ever  was  a  young  woman  not  above  eighteen 
years  of  age,  who  did  not  say  No,  once  at  least, 
especially  if  solicited  by  an  ugly,  old  decrepid 
hag.  And  yet  this  faint,  this  half-<k>nsenting, 
no  refusal,  is  the  only  reason  given  for  her 
long  and  barbarous  confinement.  Her  coqfine- 
DMnt !  To  what  purpose  was  it  ?  What!  starve 
a  young  woman  out  of  her  virtue  ?  Rich  food 
and  strong  liouors  niay  do  much  ;  but  bread 
and  water,  cold  and  hunger,  are  not  apt  to  in- 
flame the  passions. 

This  bread  and  water;  a  broken  pitcher  of 
water,  and  just  twenty -four  pieces  of  bread, 
aboift  equal  to' a  quartern  loaf;  before  alder- 
man Chitty  these  twenty -four  pieces  were  not 
above  four  or  Afe»  But  be  they  more  or  less, 
when  was  the  pitcher  of  water  and  these  con- 
veyed into  the  room?  Wa^  there  any.,expecla- 
tion  of  such  a  guest  f  No.,  Were* they  carried' 
in  after  Canning  came  thither,*  and  before  she 
was  shoved  Into  the  workshop  P  There  was  not 
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te  onke  mch  a  ptrticular  pravi- 

liio  die  •QppoflltioD  tfittt  they  migbt  b« 

1^1^  mlD  tbe  roopn  afUr  Caimtn^  was 

ttoi^  ife  herself  expressly  swears,  that  no- 

htij  isiBf  ioto  the  room  from  the  tkiie  of  her 

lasf  ihst  op  tillalie  made  her  escape.    Virtue 

M  isiiced  in  ber  information  says,  that  tbe 

of  water  was  conreyed  ki  there  afWr- 

bol  I  aliall  laj  her  erideoce  out  of  the 

Jly  as  sne  is  in  this  ctrcamstance 
J  eofitimdicted  by  th^  prisoner. 
BothaTioi^  mentioned  VirUie  Hall's  name,  I 
amoet  help  taking  notice  of  an  arg^oment  1 
Wftt  beanl  in  fiirouf  of  the  prisoner's  tono  - 
matt,  wUcb  is  this,  That  Caoninii^  and  Tirtoe 
Ball  snere  never  togetber  before  Virtue  HaU's 
cnaaaatiiiB,   and  yet  they  agree  in  almost 
ctvy  cnreoflMtaDce  of  tbe  story,  am}  tbere- 
ftie  Canning^  erideoce  must  be  true.    But 
ihe  MS  wet  to  this  is  a  very   easy  and  ob- 
vinB  oae.     It  doea  not  at  all  appear,  but  that 
C^nainsand  Virtue  Ball  were  together  before 
Tirtne  UaiPs  eicaminatlon ;  at  least,  it  is  cer- 
toia  ifaey  mirht  have  found  out  some  means  of 
eeoiaiBnicaQn^  their  sentiments  to  each  other, 
vhidi  wosdd  answer  the  same  end.    It  is  ?ery 
laaarkable,  that  Virtue  Hatl's  confession  was 
Bst  taken  at  first  (for  what  reason  1  know  not) 
sisB  voce  lielbre  justice  FieMjng^,     8he  was 
out  of  the  room  to  retire  with  her  solicitori 
alao  Canning's  solicitor:  heriolbr- 
is  reduced  into  writing,  and  was  two 
in  preparing.    After  this,  what  mighty 
r  is  there,  mat  when  she  came  into  tbe 
's  presentee  again,  she  should  repeat  her 
wittont  the  least  hesitation  ? 
Bat  to  pursue  the  train  of  improiiabilities:  wpn 
k  Bol  Strang,  that  Canning  sbonld  subsist  so 
hag  on  so  mB9\\   a  quantity   of  bread  and 
water;  Ibnr  wefks,  wanting  only  a  few  hours f 
Sbangar,  that  she  should  husband  ber  store  so 
^dl  as  to  hare  some  of  her  bread  left,  accord- 
ii^  to*  her  first  account,  ^  tbe  Wednesday  ; 
aeeonRng  to  her  last,  till  the  Friday  before  she 
SMde  ber  escape;   and  that  she  should  sare 
SMne  of  her  miraculous  pitcher  till  tbe  last 
iayf  Was  the  twenty-fourth  part  of  a  siz- 
|KnaT  loaf  a-day  su^cknt  to  satisfy  her  hun- 

Sf  )f  ipof;  why  sb^uld  she  defer  the  tmme- 
e  gratification  of  her  appetite,  in  order  to 
snke  prorislon  for  a  precarious  uncertain  futu- 
llty  f  Shall  we  suppose  some  rerelatton  from 
aborein  flirour  of  one  of  the  faithful  f  Perhaps 
as  angel  flVom  hearen  appeared  to  this  mirror 
•f  BMMlem  rirtue,  and  lumrmed  her,  if  she  eat 
Asre  one  piece  of  bread  a  day,  her  small  pit- 
taioe  woida  not  last  her  till  the  time  she  was  to 
mke  her  escape.  Her  mother*  we  know.  Is  a 
luy  eodinsnatical  woman ;  a  conatilter  of  con- 
Jarars ;  a  dreamer  ^  dreams ;  perhaps  the 
nof^bter  dreamed  also  what  was  to  happen,  and 
•Ma  obedieoce  to  ber  rision,  would  not  eat  when 
the  was  hnog^,  nor  drlak  when  she  was 
tt^st^.  However  fiiat  was,  I  would  risk  the 
crnt  of  the  prosecution  on  this  single  clrenm- 
Haaoe,  thft^,  without  the  interposition  of  fome 
greteiaatural  eaisej  Ibis  oondiidt  of  the  pri 


soner^  must  a^ear  to  exceed  aR  bonnes  of 
bttflian  probability. 

That  she  should  have  bo  eraeualioas  esroept 
by  urine,  is  another  strange  eircUmsiaBer^ 
which  deoonrtes  this  romantic  giri's  story.  - 

But  another  thing ;  how  came  slie  to  niaira 


her  escape  so  easily  at  last,  and  yet  never  befbra 
once  attempt  It?  Were  these  dragons  always 
on  the  watch  f  Surely,  if  they  sat  op  all  night, 
tfiey  must  sleep  in  the  day-time,  and  the  pri* 
soner  tells  you  tbe  bouse  was  then  rery  ^aiet. 
E?en  tfa^  erenbg  she  made  her  escape,  it  must 
astonish  us  to  find,  that  a  girl,  who  had  been 
kept  so  long  without  her  oMper  nourishment, 
should  stop  no  where  on  the  road  to  take  the 
least '  refreshment,  though  she  passed  by  se> 
▼era!  bouses,  and  met  several  persons.  /  ' 

But  these  wonders,  if  possible,  wHl  grow 
more  and  more  wonderful,  when  we  cokne  next 
to  examine  tbe  place  of  her  supposed  Imprison- 
ment. This  ropm,  what  was  it  but  a  weak 
erection  of  lath  and  plaisterf  cradca  an^  erao* 
nies  innumerable  tit  tne  sides  of  it,  and  the 
whole  building  so  slight,  that  a  ^y  of  ten 
jrears  old  might  in  an  hour's  time  hare  demo- 
lished anv  part  of  itp  The  window  towards  the 
east  neitner  boarded  nor  fastened ;  but  three 
feet  from  the  floor,  and  but  nine  fiom  the 
ff round.  Tbe  casement  ao  large,  that  a  very 
fat  tqan  might  bare  got  out  of  it ;  so  little  a 
way  from  tbe  ground,  that  a  child  might  have 
alipped  down  without  hurting  himself.  And 
y(*t  in  this  cage,  with  the  door  open,  was  this 
extraordinary  girl  confined  for  a  month,  with- 
out once  trying  to  get  out.  Tbe  story  indeed 
is  all  of  a  piece,  it  is  all  witchcraft  and  en- 
chantment. 

But,  if  she  was  afraid  of  haeakroff  out,  why 
should  she  not  call  out  of  the  window  fbr  as- 
sistance ?  It  was  near  at  hand ;  the  Hertford- 
shire road  was  not  abore  sixty  yards  fVom  the 
north  window,  and  she  frequently  saw  the 
coachman  pass  by,  who  used  ta  drive  her  ft>v- 
mer  mistress.  Besides  this,  there  Is  a  little 
lane  directly  under  that  window,'  which  was 
used  every  morning  and  night  by  the  farmers 
and  their  aervants,  who  went  thut  way  wkh 
their  cattle  to  the  mardms.  There  is  likewise 
a  pond  not  above  seven  or  eight  yards  fVom  tbe 
window,  where  the  townsmen  wAtered  theft 
horses,  and  in  frosty  weather  it  was  a  slidtng- 
place  fbr  all  the  boys  and  giris  in  the  village. 
Had  she  made  the  least  alarm,  there  wera 
many  ready  to  have  come  to  her  assistance  ^ 
but  we  bear  of  no  endeavours  of  this  kind : 
May  hOi  the  gypsey  bad  put  a  spell  upon  her ! 

But  perhapa  I  am  talking  of  impossiliinties 
to  persons,  whose  ^eduilty  is  great  enough  to 
believe  whatever  is  artftnly  told  them,  hovv 
monstrous  and  absord  soever  it  may  be  in 
reality.      I  know  the  present  age  to  be.  In 


tbe  bottle  hero*  di^w  alVer  him  a  numerous  at- 


*  This  alludes  to  a  traosaetion  whicb 
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ttndanoe;  this  heroiDe  likewife  has  bid  her 
mdmirers  and  protectors ;  bat,  for  my  own  part, 
I  would  as  soon  believe  either  of  those  stories, 
as  hersy  which  is  equally  iDcredible. 

But  should  these  improbabilities,  I  might 
almost  say  impossibilities,  find  credit  with  you  ; 
yet  sorely,  geutleroeu,  you  caoDOt  be  totally 
mattentive  to  the  tesiimooy  of  several  persons 
of  credit  and  character,  who  contradict  the 
prisoner  in  almost  every  circumstance  of  her 
narrative. 

As  to  her  description  of  the  room,  what  say 
Mr.  Nash,  Hague,  Aldridge,  and  Mr.  White 
the  sheriff's  officer?  They  will  give  you  such 
an  account  of  it,  as  must  amase  you.  The 
three  first  were  her*  friends,  who  went  down  to 
Enfield- Wash  on  the  Ist  of  February,  with  her 
master  Mr.  Lyon^  to  assist  ia  this  notable  dis- 
covery ;  they  will  give  you  the  reasons  why 
they  bajre  not  continued  to  be  her  friends :  that 
the  room  Canning  fixed  upon  as  the  place  of 
her  confinement,  was  a  long,  light  room,  not  a 
little  dark,  square  one  :  that  the  dimensions  of 
it  were  above  thirty  long,  and  only  about  nine 

well  known  at  the  time-when  this  trial  occur- 
red, and  of  which  the  following  account  was 
pablbhed  in  the  Gentleman's  Magazine,  for 
January  1749: 

<*  Monday  16. 

'*  A  person  advertised  that  he  would,  this 
evening,  at  the  Theatre  in  the  E  ay -market, 
play  on  a  common  walking -cane  the  music  of 
ever^  instrument  now  used,  to  surprising  per- 
fection ;  that  he  would,  on  tbe  stage,  get  into 
a  tavern  quart  bottle,  without  equivocation; 
and,  while  there,  sing  severat  songs,  and  suffer 
any  spectator  to  handle  the  bottle ;  that,  if  any 
spectators  should  come  masked,  he  would,  if  re- 
quested, declare  who  they  werei  that,  in  a 
private  room,  he  would  produce' the  representa- 
tion of  any  person  dean,  with  which  the  party 
requesting  it  should  converse  some  minut^  as 
if  alive,  &c.  to  begin  half  after  6. 

**  Accordingly  a  great  company  came, 
waited  till  7  o'clock ;  then  growing  impatient 
and  lioisy,  a  person  came  before  the  curtain, 
and  declared,  that  if  the  performer  did  not  ap- 
pear, the  money  should  be  returned ;  one  in  tne 
pit  then  crying  out,  *  For  double  prices  the 
conjuror  will  go  into  a  pint  bottle,'  a  tumult 
began,  and.a  person  in  one  of  the  boxes  threw  a 
lij^ted  candle  on  the  stage,  tbe  greatest  part  of 
the  spectators  hurried  out,  and  tbe  mob  break- 
ing in,  the^  tore  down  the  inside  of  the  house, 
and  burnt  it  in  the  street,  making  a  fla^  of  the 
eurtain,  which  was  placed  on  a  pole  in  the  mid- 
dle of  the  bonfire.  During  this  confusion  the 
money,  which'  was  secured  in  a  box  according 
to  contract  with  the  owner  of  the  house,  was 
carried  off.  Several  persons  of  high  rank  being 
present,  the  pick-pockets  made  a  good  bo^ty, 
and  a  great  generaPs  rich  sword  was  lost,  for 
the  recovery  Df  which  a  reward  of  90  guineas 
was  advertised. 

*  Cur  in  theatnim  (hoc),  Cato,  sarere  ve- 
nifltiP' 


feet  broad :  that  there  was  a  hu^e  anantity  of 
hay  there,  and  an  old  rusty  hay -bed :  that 
there  was  no  grate  in  the  room,  ^and  the 
chimney  so  overspread  with  cobwebs,  that  it 
was  impossible  there  should  have  been  a  grate 
there  for  some  months  before :  no  pictures  over 
tbe  chimney,  nor  any  diarks  that  there  ever 
had  been  Iftny,  but  in  their  place  au  old  case- 
ii^nt  joined  to  the  wall  by  cobwebs:  tlMit  there  i 

^ere  in  different  parts  of  the  room  three  old 
saddles,  a  nest  of  old  fashioned  drawers,  and  a 
tub  of  pollard  :  that,  on  removing  the  chest  of 
drawers  from  tbe  side  of  the  wall,  they  found  it 
so  affixed  to  it  by  filth  and  nastiness,  that  tbey ' 
are  certain  it  could  not  be  lately  brought  there : 
that  they  observed,  under  tbe  puHey  of  an  old 
jack-line,  a  large  hole  in  the  wall,  which  had 
communication  with  the  kitchen,  and  com- 
manded a  view  of  every  thing  that  was  done 
there.  This  hole  likewise  had  escaped  ,Can« 
ning's  notice,  though  it  will  be  proven  to  have 
been  in  the  same  condition  for  many  years  past. 
That,  on  the  most  careful  examination,  they 
could  not  find  that  there  either  was,  or  ever  bad 
been,  any  shed  or  pent- house  under  the  north 
window,  or  any  thing  which  conld  possibly  be 
mistaken  for  it :  that  the  room  had  a  light  case- 
ment in  it,  large  enough  for  a  person  to  get 
out;  and  that  Canning  being  asked,  why  she 
did  not  make  her  escape  this  way,  said,  she 
believed  it  was  fastened,  but  that  she  had  never 
tried,  ^ 

These  were  the  circumstances  that  staggered        : 
their  belief;    nor  could  they  account  ror  the        -^ 
prisoner's  remembering  none  of  these  things,  ^ 
though,  during  her  long  continuance  there, 
she  had  leisure  enough  to  liave  marked  every 
efanny  in  the  room,  and  to  have  counted  every         ' 
nail  in  the  floor. 

These  witnesses  and  others  will  inform  yoti ,  i 
that  on  her  coming  down  to  Enfield,  she  waa 
first  carried  into  the  kitchen,  and  set  on  the 
dresser;  and  though  the  door  was  open  whlcti 
led  to  tlie  hay-loA,  yet  she  never  once  inti- 
mated that  this  was  tbe  place  where  her  stays 
were  cut  off,  but  suffered  herself  aflerwards  to 
be  carried  over  the  rest  of  the  house  in  search 
of  the  place  of  her  imprisonment.  These  wit- 
nesses, and  particular!]^  White,  will  speak  to 
the  busy  officiousness  of  Scarrat  and  Adamson, 
in  pulling  down  the  boards  of  the  north  window, 
and  in  conveying  the  pitcher  into  this  room  be* 
fore  Canning  came  there ;  and  that  one  of  them 
was  then  dispatched  to  meet  her  on  the  road,— - 
with  what  view  one  may  easily  guess. 

But  in  order  to  give  you  more  conTincing 
proofs  that  Canning  never  was  at  mother 
Wells's  in  the  month  of  January,  Fortune 
Natos  and  Judith  his  wife  will  assure  you,  that 
they  lay  in  this  very  room  at  the  time  the  pri- 
soner pretends  she  was  there.  This  fact  tne^ 
both  asserted  on  the  1st  of  February,  and  this 
thev  would  have  given  in  evidence  on  Squires'a 
trial,  if  the  furious  temper  of  the  times  would 
havepermitted  them,  without  the  hasard  of  their 
lives,  to  have  come  into  court  and  given  their 
tesUmODy.    I  will  not  say  what  are  tbe  usual 
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■ManAtBli  W^fraod  and  imposture;  but  thus 
jnndb  n  ootMB,  truth  waiiU  not  a  partj-mob 
to  toppoftit. 

Analbff  fery  remarkable  piece  of  er idence 

to  tUi  poHMMC  is  the  attestation    of  three 

lieaot^j-labooring  men,  who  on  the  8th  of 

JaMHj  were  loppine  a  tree  jost  over-a^inst 

iktt  cm  window  of  rais  room,  and  taw  Yirtne 

BiJI,  and  Sarah  Ho  wit  looking  out  of  the  caae- 

■BBl;  thej  had  a  deal  of  chat  with  these  ffiria, 

mk  m  sport  threw  dirt  at  them :  Sarah  ifowit 

adi  eoofirm  this,  who  is  one  of  mother  Wells's 

duffalers.     The  time  will  he  fixed  by  John 

(holril,  a  pohUcan,  who  nsed  at  that  season  of 

the  year  to  give  his  neighbours  and  customers 

aeald  entertainment. 

One  Ezra  Wbiflin  wQl  tell  yon,  he  went  into 
Ibis  werkabap  with  mother  Wells  herself  on 
iht  17th  of  January,  to  fetch  out  the  irons  of  a 
•ifD-ann  be  had  bought  of  her,  and  that  he 
then  observed  Fortune  Natus's  hay-bed,  at  the 
fiect  of  which  lay  this  sigp-arm.  His  evidence 
wil  be  supported  likewise  by  his  soti's ;  and 
the  time  wilJ  he  ascertained  by  a  note  of  band, 
which  was  just  then  become  payable,  and  for  the 
discharge  of  which  he  was  going  to  Wormleigh 
la  borrow  aome  money.  Ezra  Whiffio  will  ac- 
•miot  yoo  bow  he  came  not  to  be  examined  at 
kaiT  Sqnirea'a  trial.  I  am  sorry  he  has  so 
food  a  reason  for  his  absence.  If  the  avenues 
which  lead  to  the  seat  of  justice  are  to  be  sur- 
rsaaded  and  guarded  by  an  inflamed  mob, 
vhat  aecarity  is  there  for  our  lives  and  proper* 
ties;  where  is  all  our  boasted  liberty  ? 

Robert  White,  a  poor  labouriag  roan,  will 
prave,  that  in  the  month  of  January  he  was  at 
■other  Wells's  almost  every  night  in  the  week, 
aad  that  be  frequently  saw  the  people  of  the 
ftaij]  J  go  in  and  out  of  this  room  ;  though  'tis 
true  be  was  never  in  it  himself. 

John  Howit,  and  indeed  all  the  people  who 
were  at  the  bouse,  will  affirm  that  mother 
W.elU  kept  hay  in  this  room  for  her  horse,  and 
pidlard  for  her  poultry,  and  that  some  one  or 
olba-  of  them  went  in  there  every  day.  If  all 
ibis  last  set  of  witnesses  are  not  forsworn,  if 
but  one  of  tliem  speaks  the  truth,  what  must 
«re  think  of  Canning's  assertion,  that  there 
was  Dobody  in  the  room  during  the  whole  time 
she  was  kept  there  ? 

As  to  the  taking  of  the  bed-gown  out  of  the 
grate,  two  gentlemen  of  figure  and  reputation 
will  acquaint  you,  that  the  prisoner,  on  ner  exa- 
■inalioo  at  the  Mansion-house,  insisted  upon 
taking  away  the  bed-gown  with  her,  and  said, 
It  waa  her  mother's.  If  her  mother's,  how 
esald  it  be  found  at  Mrs.  Wells's,  or  taken  out  of 
fbe  cnle^  when  there  was  no  grete  in  the  chim- 

Old  Mre.  Canning's  midwife  will  inform  you, 
ihst  the  daughter's  shifl,  which  she  pretended 
ibebad  worn  a  month  in  that  nasty  place,  was 
Mt  dirty  enoagh  to  have  been  worn  by  a  clean- 
ly person  a  week ;  that  it  was  not  draggled  in 
ne  least,  oo^  had  any  spots  of  dirt  on  it.  Some 
•Iber  particulars  you  will  hear  from  her  own 
■Diitk,  wbicii  |»<rbaps  may  l«ad  yon  to  guess 
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what  was  the  prisoner's  employment  during 
this  long  recess  from  the  world  and  her  frienda« 

But  if  to  all  these  cireu instances  we  add  tho 
incontestable  proof  we  have  to  produce  of  Mary 
Squires  and  her  son  George  and  daughter 
Lucy  being  at  Abbotsbory  on  the  Ist  of  Ja- 
nuary, what  opinion  ought  we  to  have  of  the 
f prisoner's  veracity?  Let  it  be  remembered 
ikewise,  that  this  is  no  new-invented  story ; 
for  at  Enfield- Wash,  as  soon  as  the  gypser 
was  charged  by  Canning  with  having  cut  on 
her  stays  on  the  first  of  January,  she  imme-, 
diately  answered.  That  can't  be,  for  1  was  at  that 
time  above  a  hundred  miles  oflT,  at  Abbotsbury. 
This  fact  of  the  gy psey's  being  then  at  Abbots- 
bury  will  be  attested  by  above  thirty  witnesses. 
The  unexceptionableness  of  their  characters, 
the  amazing  consistency  of  their  evidence,  their 
remoteness  of  habitation,  and  ignorance  of 
each  other,  as  well  as  their  having  no  induce* 
ment  to  swear  falsely,  will,  J  am  certain,  not 
escape  your  particular  observation. 

These*  witnesses  speak  not  only  as  to  the 
person  of  Mary  Squires,  but  also  to  the  per- 
sons of  the  son  and  daughter,  who  travelled 
with  her ;  they  conversed  with  th^  ;  and  se- 
veral of  them  have  known  the  okl  woman  for 
many  years  last  past,  which  removes  all  possi- 
bility of  imagining  they  are  mistaken. 

These  witnesses  take  up  the  gypsies  at  South- 
Pbrrot,  on  the  S9lh  of  liecember,  about  eight 
or  ten  mites  beyond  Abbotsbury ;  and  from 
thence  from  place  to  place,  step  by  step,  bring 
them  to  Enlield-Wash,  but  not  till  the  24th  oT 
January. 

At  Abbotsbury  they  stayed  from  the  1st  of 
January  till  the  9th,  appeared  publicly,  and 
were  present  at  several  dancing  matches : 
Lucy  bad  a  sweetheart  there,  who  accom- 
panied her  part  of  her  journev,  and  was  an 
evidence  for  the  old  woman  on  ner  trial.  The 
time  will  be  fixed  to  a  degree  of  demonstration 
by  the  excise  books,  to  which  Gibbons,  who 
keeps  the  Ship  ale-house  there,  referred  himself 
on  his  former  examination.  The  youn^  man 
who  officiated  for  the  exciseman  lay  m  the 
same  room  with  George  Squires,  and  is  now 
attending  to  be  exarauied.  A  number  of  little 
cireumstaaces  wilt  confirm  thehr  testimony, 
and  leave  the  truth  of  it  tnoontestible.  A 
piece  of  nankeen  left  at  one  place,  a  dead  borsa 
seen  at  another,  a  letter  wrote  bv  Lucy's  di** 
rection  at  Basingstoke,  and  which  will  be  pro- 
duced with  the  post- mark  on  it,  are  some  of 
those  unerring  tokens,  by  which  truth  is  al- 
ways to  be  distinguished  from  lalshood. 

if  the  gypsey  was  at  Abbotsbury  on  the  Ist 
of  January,  dod  (I  hope)  will  forgive  tho 
prisoner,  /or  she  has  sworn  that  both  tho 
mother  and  daughter  were  then  at  Enfield- 
Wash. 

After  all  these  contradictions,  absurdities, 
and  glaring  falshoods,  need  I  remark  that  the 
prisoner  (conscious  of  her  guilt)  did  not  sur* 
render  herself  till  she  was  in  danger  of  an  out- 
lawry P  The  fugam  fecit  is  by  our  law  con- 
sidered always  as  a  strong  proof  of  guiit,  aail 
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i«  allowed  as  evideuce  in  all  criminal  prMecu- 
tioDs.  And  now  a  qaefttion  may  be  asked, 
l^'hat  could  be  tbe  prisoner**  inducement  to  all 
this?  Mr.  Davy  baa  suggested  gain;  and 
doubtless  she  and  her  associates  ha?e  bad  a 
plentiful  harvest.  Perhaps  this  was  only  a 
secondary  motive;  the  primary  one  might  be 
the  concealment  of  some  things  from  the 
world,  which  would  have  placed  her  conduct 
ID  no  very  advantageous  light.  But  another 
question  may  be  asked,  where  was  slie  afl  this 
time  ?  Certainly  it  will  appear  she  was  not  at 
mother  Wells's,  which  is  all  that  is  necessary 
for  OS  to  shew  in  order  for  the  conviction  of  the 
prisoner. 

It  was  agreed  upon  by  tbecottoael  oo  belb 
sides,  that  the  witnesses  should  be  examtiisd 
apart,  and,  when  examined,  not  to  retmm  to 
ibe  others.  And  they  gave  each  other  a  list 
•f  their  witnesses'  nanses. 

WiUiam  Chetham.  -(He  produced  tbe  copy 
of  the  record  of  the  conviction  of  Mary  Squires.) 
Yhis  I  examined  at  the  office  at  fiicks's^ball ;  it 
is  a  true  copy. 

Cross-examined  by  Mr.  WiUiamu 


Mr.  Williamt,  How  did  you  examine  it  ? — 
Chethmn,  I  examined  it  with  tbe  derk  of  the 
peace.  1  read  this,  and  tbe  other  was  read 
tome. 

Did  you  read  the  record  ?— I  looked  upon  it 
when  the  copy  was  read  over,  and  saw  tnat  it 
was  right. 

^The  GOfiy  read  in  court.  The  purport  of 
which  was,  that  Mary  Squires  had  a  bill  of  in- 
dictment found  against  her  at  Hicks's-hsU  be- 
fore the  grand  jury  for  the  county  of  Middle- 
sex, for  putting  Elizabeth  Canning,  spinster, 
in  bodily  fear,  in  the  house  of  Susannah  Wells, 
widow,  at  Enfield- Wash,  and  stealing  a  pair 
of  stays,  value  ten  shillings,  on  the  dna  of 
January,  1752,  And  that  she  was  tried  for  tbe 
same  at  the  Old-Bailey,  in  the  February  ses- 
sions 1753,  and  found  guilty  of  the  indictment.1 

When  be  was  aakjid,  if  he  saw  Elizabeth 
CaniAng  sworn  upon  that  trial,  Mr.  Davy  an- 
swered, That  was  admitted. 

Tkomm  Oumejf  sworn. 

Mr.  Davy,  You  arathe  short- hand  writer,  I 
believe,  that  took  the  evidence  here  at  tbe 
Old- Bailey,  upon  tbe  trial  of  Mary  Sqaires 
for  the  robbery  of  Elizkbeth  Canning  F— 
Gumey.  Yes. 

I  suppose  yoa  have  got  tbe  minutes  you 
took  at  that  time? — I  have. 

Please  to  mention  the  evidence  she  gave. — 
The  eonteots  are  in  tbe  sessions- paper. 

You  are  to  give  an  accoant  of  all  the  evi- 
denoe  she  gave  at  that  time ;  you  may  refresh 
your  memory  by  looking  on  your  minutes. — 
she  said,  she  had  been  at  Salt-Petre  Bank  to 
Stts  her  nncle  and  aunt  there;  her  uncle's 
name  was  Tbomaa  CoUev.  Slie  went  from 
home  about  deven  o'clockt  &i><l  stayed  there 
iill  about  nine  At  iiight|  oa  the  1st  of  JaAoary ; 


then  came  homewards ;  her  onefe  and  auni 
came  with  her  as  far  as  AldMe,  there  thej^ 
parted  with  her ;  and  she  bad  nobody  in  com^ 
pany  with  ber ;  she  came  down  Honndsditch, 
Over  Moorfields  by  Bedlam  wall;  two  med 
came  to  her  by  Bedlam  gate,  better  than  it 
quarter  af\er  nine  o'clock ;  tliey  took  hold  otft 
her,  and  said  nothing.  Then  she  was  ssked^ 
what  sort  of  men  they  were  f  She  said,  they 


that  stood  on  the  right  band  took  it,  and  tool^ 
her  gown,  apron,  and  hat,  folded  them  up,  and 
put  them  into  a  great-coat  pocket ;  ^4 
screamed  out ;  then  one  of  them  put  a  hand* 
kerchief,  or  some  such  thing  in  her  fnouth ;  ilt 
was  the  mau  who  took  her  gown  that  did  that, 
and  that  she  saw  no  other  persons/by  at  that 
time ;  they  then  tied  her  bands  behind  her  i 
after  that  one  gave  her  a  blow  on  tbe  temple, 
and  said.  Damn  you,  you  bitch,  we  will  do  fdfr 
yoo  by  and  bye.  Then  she  was  asked  about 
her  having  fits ;  she  said, she  bad  been  troubled 
with  fits  four  years,  that  they  were  convulsive 
fits.  She  gave  an  account,  that  tbe  bloW 
stunned  her,  and  flung  her  into  a  fit.  She  wai 
asked,  whether  those  fits  were  attended  witN 
strugyfling  ?  She  said,  she  could  not  tell.  Tli* 
next  account  she  gave  was,  she  found  herself 
by  a  large  road  where  there  was  some  water, 
and  the  two  men  that  robbed  her  were  with  her : 
She  said,  they  lugged  her  along,  and  said,  Yoa 
bitch,  wbv  Qoo't  you  walk  fasterf  that  ond 
held  her  ov  one  arm,  and  the  other  by  tb« 
other,  while  they  pulled  her  along,  ana  took 
her  to  the  bonse  of  Susannah  Wells,  which 
was  about  four  o'clock  in  the  morning.  When 
she  was  asked,  if  she  could  form  any  judg;QieDt 
of  the  manner  in  which  she  was  carried  to  tb# 
place  P  she  said  they  drag^  her  along  by  tli« 
petticoats,  she  thought,  mey  being  so  dirty : 
that  when  she  came  there,  it  was  not  day- 
light ;  that  it  was  day-li^ht  about  three  bourt 
after;  that  she  believed  it  was  then  about  four 
o*clock,  and  that  she  then  saw  the  gypsey-wo- 
man.  She  was  then  asked  the  woman's  name  ^ 
and  she  said  Mary  Squires. 

Was  Mary  Squires  then  at  the  barP— Shft 
was.  She  then  went  on  and  said,  there  wer# 
two  young  women  there,  but  she  did  not  se« 
the  prisoner  Wells  then ;  that  tbe  youn^ 
women  were  standing  up,  and  the  gypeey* 
woman  was  sitting  in  a  chair :  that  wiien  and 
was  brought  in,  she  took  her  by  tbe  hand,  and 
said,  if  she  chose  to  go  their  wav,  the  should 
have  fine  clothes  ;  that  she  said,  Ko.  She  wai) 
then  asked,  if  she  explained  the  words,  6d 
their  wayf  she  said,  she  did  not:  thattbed 
tbe  gypsey  took  a  knife  out  of  the  dresser* 
drawer,  and  cut  the  lacing  of  her  stays,  and 
took  them  from  her.  She  was  then  asked.  If 
she  was  under  apprehensions  of  danger  at  that 
time?  she  said,  she  thought  they  were  goiuf^ 
to  cut  her  throat.  She  was  askM,  if  she  sa^ 
Wells  there  ?  she  said.  No  ;  and  that  Mai^ 
Squires  looked  at  her  petticovt,  and  said^  Bertfi 
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jooUlch,  life  ttet,  or  I  iriBi^We^  yoa  that, 
'i  rare  ha  a  slap  on  tbe  fab»/  6be  was 
ed,  if  she  bad  the  petticoat  in  ber  band  ? 
aid^  No,  it  was  oo  ma :  aflerwards,  aba 
aaid,  ffteposbed  her  ap  stairs.    She  was  asked 
la  dbtrile  tbe  kitchen ;  she  said,  it  was  on  the 
Mt  kni  goiae  in,  and  the  stairp  hy  tbe  fire* 
A  Sbewaaatted,  what  they  called  the  place 
vice  aba  was?    she  said,  the  bsy-lofl,  and 
#Bt  it  was  not  then  day-ligrht.    She  gate  an 
iQDHHt  that  tbe  room  door  was  shut,  hot  she 
ttaet  know  whether  it  was  fast  or  no;  tbatthe 
Anr  was  at  the  bottom  of  tbe  steps  in  tbe  kitchen. 
fts  said,  that  ifahe(tbe  gypsey-womaD)  beard 
Iff  stir  or  move,  or  wards  to  that  purpose,  she 
mi  the  wouhl  cnt  her  throat    She  was  asked, 
fihe  aawany  thing  biot^bt  ap  to  eat  or  drink  P 
dK  aaid.  No  :   that  when  day -light  appeared 
^  eaipid  see  about  tbe  room.    She  was  asked, 
wfcataort  of  a  room  it  wasP    she  said,  a  long 
|MB^  with  a  fire-plaee  and  a  mte ;  that  there 
ais  oo  bed  or  bedstead  only  bay  to  lie  upon  ; 
llaS  she  saw  a  black  pitcher,  wnich  was  pro- 
imtd  in  eoort ;   than  slie  said,  this  is  tbe  pit- 
cker»k  was  full  up  la  near  the  neck  with  water, 
9d  aboot  t^enty-foor  pieces  of  bread.    She 
am  than  aabedU  bow  great  a  quantity  of  bread 
Aeve  waa?    8be  said,  about  a  qaartern  loaf; 
Hd  th»ft  ahe  bad  a  penny  mioce*pie  iu  ber 
Wfkt$9  that  «be  booglit  to  ourry  home  to  ber 
iisfter.    Then  ahe  ga? e  an  account  that  she 
sasonfiBed  there  a  month  by  tbe  weeks,  all 
bla  few  boors;  and  that  she  saw  nobody  in 
ihs  raoaa  all  that  time,  only  she  once  saw  a 
poaoo  look  throDgh  the  crack  of  the  door,  but 
M  not  kofrw  who  it  was.   Then  she  was  adced , 
fibe  had  nnade  any  atiempt  to  set  oot  before  ? 
8k  aaidy  No.    Then  she  was  asked,  what  time 
ibe  got  out  ?  ahe  said,  ahont  four  o'clock  in 
Ibe  afbenaooo  on  a  Monday.    Thee  she  was 
lAed  agaia,  how  long,  she  nad  been  eooiined 
tbcre?    ahe  said»  four  weeks,  all  but  a  few 
bears  ;  she  said,  she  broke  dawn  a  board  from 
As  wiodow,  and  y ol  o%it.    She  was  then  asked, 
how  hi|gh  that  wiodow  was  from  tbe  ground  f 
ibe  then  pointed  to  a  pbice  in  tbe  court,  which 
oas  aboot  eight  or  tva  feet  high :  she  gave  an 
aecsont,  that  she  first  put  ber  head  out,  and 
ft!  fsat  hold  on  tbe  wall,  then  got  her  boiiy  out, 
•bA  then  Jumped  into  a  little  narrow  place  by  a 
hae.    She  was  asked,  if  she  did  not  hurt  her. 
sdlf  ?    aba  said,  there  waa  some  woii  cky : 
tai  she  ^ave  an  account  that  it  was  day- 
%bt.     She   was   asked,  what  she  had   for 
dMbing?  she  said*  she  took  a  bed-gown  and 
bso&erchief,  which  lay  in  the  grate  in  tbe 
idhioney*    Then  she  was  asked»  if  she  saw 
asT  body  when  she  got  ont?  she  said,  ahe 
w  net.    Then  she  went  on  the  hack  of  tbe 
bme,  crasaad  a  little  bcook  over  two  fields, 
•I  fbe  tbooffht,  and  there  got  into  the  roed- 
ny ,  tfaso  me  went  straight  up  the  road  to 
Loata.    She  gi? es  an  accoonty  that  she  did 
Ml  know  the  way,  therefore  ssked  her  way 
It  London.'  Then   she  was  asked,  if  she 
idbdbytfewMf  ahe  aaid,  she  did  not  call 
ttmyhooie^  tat 


tbe  clock  stmck  ten.  She  was  asked,  if  she 
acqnaiated  any  body  with  it  ?  she  said,  N0| 
she  got  to  ber  mother^s  io  Aldermsnbory  a 
quarter  after  ten  o*ck»ck ;  the  first  person 
she  mat  with  was  the  apprentice,  then  abe 
saw  ber  mother  and  tbe  children;  her  mo- 
ther, she  says,  went  into  fits  directly. 

As  far  as  you  hare  mentioned,  ^are  yo« 
able  to  say,  upon  your  oath,  that  that  was 
the  evidence  that  tbe  girl,  upon  her  oatK 
then  gave  in  court  ? — ^The  substance  of  it  is 
tbe  evidence  she  gave  in  court. 

Cross-examined  by  Mr.  Morton. 

Mr.  Morten,  What  day  did  she  say  she 
was  robbed  P — I  have  it  in  my  minotes  that  it 
was  the  lat  of  Jaauary,  which  waa  tbe  day 
she  went  to  see  ber  uncle. 

fiy  Mr.  Dotry. 

Now  describe  what  she  obserrad  ia  tbe  bay- 
loft.-— Garaijy.  There  was  a  barrel,  a  saddle,  a 
bason,  and  a  lobacco-monkl,  in  tha  room  where 
she  was.  She  was  asked,  what  she  meant  by 
a  tobacco-mould  ?  she  said,  what  people  do  up 
paoers  of  tobacco  in. 

Now  please  to  go  on  where  you  left  off.-« 
She  was  then  asked,  if  she  bad  giren  the  ac- 
count to  any  body  at  that  time  ?  she  said,  Yes, 
to  Mrs.  Woodward,  who  came  to  see  her ;  she 
told  ber  she  bad  lived  upon  bread. and  water. 

Did  she  say  Mrs.  Woodward  was  so  fright- 
ened she  could  not  ask  ber  any  questions  ?  She 
siiid,  she  did  not  ask  ber  any  mora  questions 
tbea.  Then  she  says,  Mr.  Wiatlebory  came  in, 
with  whom  she  had  lired  servant :  he  took  her 
by  the  iiaod,  and  asked,  where  she  had  been  f 
sne  said,  on  the  Hertfordshire  read  :  be  aaid, 
Bet,  how  do  you  know  that?  ahe  said,  Becauaa 
I  have  seen  my  mistress's  coachmaa  go  by, 
knowing  them  to  go  Io  Hertfordshire;  sue 
ssid,  she  knew  it,  for  she  used  to  carry  tbinga 
to  the  cotocb,  and  fetch  them  back  agaia.  Then 
she  was  asked,  if  she  was  asked  any  ouestions 
that  night  about  tbe  rdom  or  jugf  she  said, 
she  hail  told  them  there  was  a  jug  not  quite 
lull:  that  they  asked  her,  huw  much f  she 
said,  better  then  a  gallqn.  She  waa  asked, 
bow  she  got  out  of  the  wiiulow  f  then  gave 
an  account  bow  she  tore  ber  ear  in  getting  oat. 
Upon  ber  cmss-ezamiaation,  ahe  gave  an  ae- 
count,  that  the  two  men  were  with  ber  about 
ball'  an  hour  in  Moorfields,  and  that  nobody 
else  was  by,  and  there  was  a  box  taken  out  of 
her  pocket:  then  she  gave  an  account,  that 
sbe  bad  a  handkerchief  which  jib^  did  not  lose. 
She  was  asked,  if  there  waaaoy  ti|rht  near  the 
place  where  sbe  was  first  attacked  ?  she  asid, 
there  was  a  lamp.  Sbe  was*aaked,  how  long 
it  was  before  she  came  to  herself?  sbe  cookl 
not  he  sure^bat^abe  came  to  herself  half  aO 
hour  before  sbe  'osma  to  the  housa  of  Walls. 
She  was  then  asked,  if  sbe  bad  any  degree  of 
sense?  shd  said  as  before,  she  had  none,  oolr 
aheatbalf  an  hour  bsforeshe  eot  to  Mrs.  Wells's 
bouse :  thf  n  she  was  asked  the  qoastioo  agaia, 
to  wbicb  she  answered  as  before.    Then  she 
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wts  asked,  if  the  bad  sense  enough  of  any 
sort  to  know  bj  wbat  means  she  was  conducted 
there?    she  said,  she  thought  they  dragged 
her  along  by  the  petticoats,  for  they  were 
dirty.     Then  she  gave  an  account,  that  she 
was  in  a  great  surprize  and  all  of  a  tremble, 
and  the  terror  made  her  sensible.     Then  she 
gave  an  account,  that  the  two  men  stayed  there 
no  longer  than  till  they  sa\T  her  stays  cut  off; 
then  they  went  away,  before  she  was  put  in  the 
hay-lofl.    She  said,  she  did  not  attempt  to  get 
out  of  the  hay -loft,  till  Monday :   she  was 
asked,  why  she  did  not?  she  said,  she  thought 
they  might  let  her  ou(,  and  that  it  never  came 
info  her  head  till  that  morning.     Then  she 
was  asked,  where  she  was  sittmg,  when  she 
saw   somebody  peeping  through   the    door? 
she  said,  she  was  walking  along  the  room  : 
she  said,  there  were  four  or  five  steps  up,  and 
that  she  did  not  in  all  the  time  perceive  where 
she  was,  till  about  a  week  after  she  was  there, 
and  that  was  by  looking  out  of  the  window  and 
seeing  the  coach.    She  was  asked,  if  she  was 
oot  4^xtremely  weak  ?   she  said,  she  was ;  her 
words  were,  I  was  pretty  weak.     Then  she 
was  asked,  whether 'she  was  that  way  before? 
she  said,  she- was  not.    She  gives  an  account 
of  passing  by  many  houses,  and  asking  the 
wa*y  of  the  people  on  the  road.     Then  she 
was  asked,  why  she  did  not  go  into  any  hoose? 
she  said,  she  thought  she  might  meet  some- 
1>ody  belonging  to  Uiat  house,  that  might  know 
her,  and  take  her  back  again.     Then  she  was 
-asked,  over  again,  the  first  time  of  her  making 
the  discovery :  she  said,  it  was  in  her  mother's 
house;  and  then  she  gave  an  account  where 
her  mother's  hoase^  is,  the  comer  of  Alder- 
manbury .    Then  she  gives  an  account  to  ques- 
tions asked  before,  whether  she  saw  Mrs.  Wells 


Trial  of  Elizabeth  Canningf  {^^ 

[Cress  examined.] 
Mr.  Morton,    Were  Mr.  Nash,  Mr.  Hagnet 
and  Mr.  Aldridge,  examined  as  witnesses  ?— « 
Gurney,  They  were  not. 

Esther  Hopkin$  sworn* 

Hopkins,  I  live  in  Dorsetshire,  at  South- 
Parrot. 

Mr.  Willes.  How  far  is  that  from  Abbots- 
biiry  ? — Hopkins.  I  don't  know,  it  is  the  lowest 
part  of  Dorsetshire ;  it  is  about  a  mile  from 
Winyard*s  Gap.  J  keen  a  house  of  entertain- 
ment for  travellers  of  all  sorts.     ^ 

Look  at.tbat  old  woman  sitting  there ;  do* 
you  know  her  ? — I  really  believe  in  my  con- 
science, this  is  the  old  woman  that  was  at  mr 
house  on  the  39th  of  December  1753,  with 
her  son.  I  remember  the  son  particularly- 
well :  they  lodged  there  sue  night,  and  went 
away  the  next  morning. 

Do  you  remember  what  day  of  the  week  it 
was?-^!  cannot  say  that  I  can. 

How  do  you  remember  the  day  of  thsr 
month  ?— Because  there  were  several  gentle- 
men there  in  company  at  that  time,  and  two  of 


them  left  the  reckoning  to  pay,  and  I  put  down 
the  day  of  the  month,  and  I  keep  my  book  by 
the  almanack. 

Do  you  remember  any  thing  of  her  daughter 
being  there? — I  don't  remember  whether  it 
was  the  daughter  or  not ;  I  remember  the  old 
woman;  I  think  I  never  saw  a  woman  more, 
particular  in  my  life ;  she  told  me  the  yoonif 
woman  was  her  daughter,  and  the  other  was 
her  son. 

Did  they  tell  too'  where  they  were  goinj^ 
next  morning? — 5lo,they  did  not. 

Look  at  the  young  man  and  young  woman 
behind  her ;  do  you  know  them,  or  either  of 


at  the  time  she  was  there  ?  she  then  said,  she    them  ?— That  is  the  man  (pointing  to  George 
saw  her  afterwards  when  she  wen^  down  to  the    Squires)  to  the  beat  of  my  knowlMge 
boose.    She  was  asked  again  about  if,  whether 


she  is  certain  to  the  prisoner  Squires  ?  and  she 
says,  she  is  sure  she  is  the  person  who  cot  her 
stays  off,  and  she  was  sitting  in  a  gown  and 
A  white  handkerchief  about  her  head.     She 
was  asked,   during  her  whole  confinement, 
whether  she  tried  t«^  see  if  the  door  was  fast? 
she  said,  she  had  pushed  against  it,  and  found 
it  fast.  .  She  was  asked,  whether  she  heard  any 
noise  tit  the  kitchen  ?  she  said,  she  heard  peo- 
ple blowing  the  fire,  and  passing  in  and  out ; 
end  there  was  another  room  she  heard  a  noise 
in  of  nights,  but  that  it  was  very  quiet  of  days, 
being  a  house  of  entertainment  in  the  night. 
She  said,  that  she  eat  all  her  bread  on  the 
Friday  before  she  got  out.     Then  she  was 
asked,  how  slie  eat  it?    she  said  it  was  quite 
hard,  that  she  was  forced  to  sodc  it  in  the 
water,  and  that  she  drank  all  her  water  about 
lialf  an  hour  before  she  got  out.     Then  she 
was  asked  where  she  did  her  occasions  ?   she 
estd,  she  had  never  a  stool  daring  the  time  she 
was  there,  only  made  water. 

Was  the  apprentice,  she  says  she  saw  first, 
irxamoied  as  »  witness  on  that  trial?— No. 


Cross-examined  by  Mr.  Morton. 

Mr.  Morton.  I  tbiok  too  did  not  seem  to 
speak  positively  to  the  old  woman  ? — E.  Hojf^ 
kins,  J  never  saw  a  woman  more  like  her  ia 
all  the  days  of  my  life,  and  I  really  believe  sho 
is  the  woman. 

Have  you  not  many  passengers  lie  at  your 
house?— Some  or  other  lie  at  my  house  every 
night. 

What  was  her  business?  did  she  sell  any 
thing ?~-I  asked  them  what  they  sold?  they 
told  me,  hard-ware. 

Did  they  sell  any  thing  in  year  hoose  ?-« 

No. 

Did  you  see  any  thing  they  had  to  seU?-<-« 
The  man  carried  a  bundle  or  bag,  not  very 
large,  under  his  arm. 

Had  they  a.  horse  ?— I  suppose  they  had 
not.  % 

Had  yoo  ever  seen  the  old  woman  before  ?— 
No,  I  had  not. 

Alke  Famham  sworn. 
Famham.  I  live  at  Winyard's  Gap ;  it  is  a 
mile  somh  from  8oath-Psrrot|  In  the  ' 
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«ut  oC  Deneliliirey  aod  «bont  ten  from  Ab- 
botsftwrr;  it  lies  betweeo  tbetn. 

Mr.oistcssfiie.  HofT  far  is  it  fron  Litton  ?—• - 
it.  Ftnkam^  1  do  not  justly  knoiv,  I  believe  it 
va&Mtieo  or  elefcn  miles. 

hKok  at  that  old  woman ;  do  yon  know  ber  P 

—I  remember  1  saw  ber  once  on  a  Satarday 

aanio^,   between  eight  and  nine  o'clock,  a 

&lirsAerN«w  Cbrisimas  1753:  sbecamein 

St  my  bcHwe  lor  refreshment:  I  keep  a  piU>lic 

koose:    I  took  particnlar  notice  of  her,  and 

cm»pared  lier  to  a  picture  that  I  had  in  the 

rasm  of  old  mother  Sfatplon ;  there  was  a  young 

man  and  woman  with  her. 

Look  at  that  man. — I  see  him ;  1  know  him 
pnliBCily  well;  it  ia  her  son. 

Look  At  the  young  woman  near  him.— I 
Ikiak,  to  my  knowledge,  she  is  the  same  per- 
sm  ;  thej  stayed  with  roe  almost  an  hour  that 
■orahi^  ;  1  De?er  saw  them  before  or  since; 
Ikey  bad  one  quart  of  beer  and  some  bread  and 
and  told  me  they  would  come  to  see  me 
in  Old  Christmas  holidays ;  they  asked 
how  for  it  was  to  Litton,  and  went  up  the 
road  all  three  of  them  together  towards  il ;  1 
am  certain  1  know  the  old  woman  and  her  son. 
flow  fiar  is  Litton  from  your  house  ?»>1t  is 
tm  or  elerco  miles. 

Had  yroa  seen  them  brfore  they  came  to 
ysarhoiiae? — I  was  coming  out  of  Souths  Par- 
fst  oo  the  Fridsy  night,  and  met  them  as  they 
were  going  in,  and  the  next  morning  they 
caoie  to  my  boose ;  I  told  my  mother,  ss  we 
were  laogbing  and  talking,*  that  1  bad  met 
three  gypsies  ;  and  she  asked  me,  if  I  was  not 
afiwbted. 

How  do  you  know  that  this  was  before  Old 
Christmas  ? — My  mother  was  a-brewing,  and 
1  went  aod  asked  her,  if  she  would  let  me  go 
Is  Creokherne  market,  which  is  on  a  Saturday : 
she  told  me,  she  could  not  Dpare  me,  and  said  it 
weald  be  rare  enough  to  go  on  Monday  to  bu^ 
things  agrainst  Old  Christmas ;  and  this 
just  as  those  people  went  out  at  the  door. 


Cross-examined  by  Mr.  Nare», 

Ur.  Narei*  When  was  the  first  time  you 
■aw  tbem  ? — A.  Famham,  It  was  on  the  Friday 
niebt. 

Do  you  know  where  they  lay  that  night  ? — 
No,  1  cannot  tell ;  when  thley  came  into  my 
bsose,  they  asked  me,  bow  fiir  it  was  from 
Ssatb-Parrot,  and  I  said,  one  mile. 

What  sign  is  yours,  you  keep  ? — I  keep  the 
sign  of  the  Three  Horse-shoes ;  it  ia  a  pnblio- 


What  made  you  thmk  they  were  gypsies  ? — 
Because  they  were  all  three  together ;  one  had 
a  little  bog  in  his  hand,  not  a  large  one  nor  a 
mall  one ;  it  was  about  as  much  as  I  could 
carry  under  my  arm ;  it  was  a  little  fsrdle. 

W  bich  bad  that  ?— To  the  best  of  my  know., 
ledge,  the  man  had  the  bag. 

Hqw  was  this  old  woman  dressed  ?—- She  bad 
«iort  of  a  drab-coloured  cloak  on,  and  a  sort  of 
'•efge-goim^ 

If  as  it  whole  or  ragged  ?— It  was  not  rags. 


How  was  the  daughter  dressed  ?— She  bad 
a  white  gown  on  and  a  red  cloak  ;  it  was  a 
sort.of  aiiolland  gown,  rery  clean  and  neat. 

Then  she  did  not  look  like  a  trareller  or 
gypoey  by  ber  dress  ?— No,  she  did  not. 

Did  you  inquire  of  them  what  business  they 
were  ofP-No,  I  did  not  enquire  that;  their 
aaked  me  for  one  mug  of  beer,  and  1  drawed  it 
tbem ;  they  stayed  almost  an  hour. 

Were  you  with  them  all  the  time  they 
stayed  ?— Yes,  I  was. 

Look  at  them,  and  tell  us  from  the  dress 
they  are  in  now,  and  the  dress  they  were  in 
then,  whether  you  are  certain  they  are  the 
same  persons  ? — To  the  best  of  my  knowledge^ 
they  are  the  same  persons. 

Mr.  Morton.  I  think  it  is  opened  that  the 
young  man  and  young  woman  (meaniflg 
George  and  Lucy  Squires)  are  to  be  examined  ; 
il'  so,'  they  ought  not  to  be  in  court  to  bear 
the  other  witnesses  examined. 

Mr.  Davy.  Then  I'll  either  call  them  next^ 
or  not  at  all,  which  you  chuse. 

Mr.  Morton.    Then  call  tbem  next. 

Mr.  Naret.  Did  they  make  the  same  ap« 
pearance  they  do  now^  or  a  different  one  .^— il. 
Farnham.  They  were  very  well  dressed,  as 
they  are  now ;  they  were  clean  and  titty. 

Did  the  old  woman  appear  to  be  as  weak  as 
she  4s  now  ? — Slie  was  very  unhealthy,  seem-* 
ingly,  coming  up  sgainst  the  bill. 

Cofild  she  walk  without  assistance  ?—Sbe 
did  hot  bold  by  them,  they  walked  before  ber. 

Can  you  take  upon  you  to  swear  to  the 
identity  of  her  person?— I  do  think  she  is ;  i 
took  a  true  observation  of  her ;  sbe  had  a  great 
nose  and  lips. 

Did  you  take  observation  of  her  daughter  9 
— I  did  ;  she  seemed  to  be  a  very  clean  sort  of 
a  body,  and  of  a  black  com|ilexion.  « 

What  did  you  think  them  to  be?— I  took 
them  to  be  travellers ;  1  did  not  know  whether 
they  -sold  any  thing  for  a  livelihood  ^  they 
offered  me  nothing,  and  I  asked  them  for  no« 
thing  ;  they  paid  for  what  they  had. 

Mr.  Dam^,  Lucy  must  go  out  while 
George  is  examined.  (She  goes  out  ^f  the 
court.)* 

*  See  vol.  13,  p.  348. 

In  Scotland,  **  Our  custom"  says  Mr. 
Hume,  (Commentaries  respecting  Trial  for* 
Crimes,  chap.  13,  vol.  3,  p.  189)  **  is  not  con* 
lent  with  reprobating  all  instructions  given  a 
witness  how  he  himself  sballldepone,  hot  de- 
prives him  even  as  far  as  possible  of  all  op- 
portunity of  learning  what  the  other  witnesses 
have  sworn,  and  aims  at  obliging  him  to  give 
his  evidence  according  to  his  ownunderstanoing 
of  matters,  and  to  so  much  only  of  the  fact  as 
he  knows  of  his  own  proper  knowledge*  And 
herein  our  purpose  is  not  only  to  obviate  the 
risk  of  any  combination  amon^  the  witnesses  to 
wrong  the  paonel  by  coneertmg  a  story  with 
each  other,  but  to  prevent  even  that  impres« 
sioo,  which  the  account  given  by  one  witnesa 
may  naturally  make  on  the  mind  of  another* 


At] 
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George  Sguirti  sworn. 

Mr.  Davy.  What  relaiM  is  thai  M  wcMvaii 
te  yaa  f*«-&.  Squares.  My  own  BioUier,  antf  the 
young  woman  tM  k  turned  out  is  my  sister 

Lucy. 

Whera  were  yaa  tm  die  Chrialmaa  bafore 
joor  nMthcr  was  taken  up  ?— ttsaUy  I  cannot 
tellyou. 

Were  yon  trer  in  Defonshire?-*!  an  not 
acquainted  there ;  I  was  in  SomersetshiEO  in 
^ean-CasMieal* 

Were  you  ever  in  South- Parrot  ?— I  was. 

CeM  you  rememberthe  time  f— I  cause  there 
f«  a  Friday  night 

What  day  of  the  month  was  it?--lt  was  on 


nmm* 


With  Ihie  fiew,  before  proceeding  to  take  the 
preof,  all  tha  witneMcs  on  either  partareahut 
«p  in  an  apartment  by  theasselres,  whence  they 
are  successirely  and  separately  caUcd  into 
cavrtf  la  be  examined ;  so  that  it  is  a  good 
ol^Jection  to  any  one,  if  he  has  been  left  at  laige, 
and  has  beard  the  tcstimonv  or  pait  of  the  tea- 
liBMmy  of  another,  by  whicn  he  may  shape  his 
own.  This  is  our  role,  not  only  as  to  the 
Mveral  witnesses  considered  in  relatioB  to  their 
fellows  on  the  saose  side,  bat  to  those  on  the 
a^ier  side  also;  since  those  for  the  pannel, 
baring  learned  the  state  of  the  eridence  against 
him,  with  its  weak  and  strong  parte,  might 
otherwise  be  instructed  how  bestto  oppeee  and 
oountermine  it.  Nay,  which  is  a  ^rreal  deal 
•tronger,  and  liable  indeed  to  objeclions  of  no 
little  weiglit,  more  esneeially,  as  it  is  of  bte 
jFcars  oa^  that  this  degree  of  strictnem  has 
been  introduced,  witnesses  hare  in  more  tbaa 
one  instance  been  eet  aside,  because  they  had 
"been  preoegnoeced  even  in  presence  of  each 
other.  In  the  trial  of  John  I^ndsay ,  [  Janoary 
91st,  1791,1  thirteen  fxcatpatory  witnesses 
ittsre  rejected  (for  if  the  <k»Gtrioe  is  good,  it  ap- 
lilies  eauatly  on  either  side,)  because  they  bad 
assembled  at  the  desire  of  the  agent  for  the  pan- 
nel, and  had  the  dbelarations  taken  dawn,  and 
read  orerin  presence  of  the  whole  of  them.  But 
1  must  obserre,  that  here  there  was  eometbbg 
more  than  mere  accidental  presence :  it  waa 
ttnrunanthorised  and  deliberate  act  of  a  party, 
calculated  to  bias  and  prepare  his  witnesses. 
In  the  trial,  however,  of  Brown  and  Murray 
[^ly  19,  1791]  for  deforcement,  the  objection 
wuaaastained  to  John  M*Farlane,  that  be  had 
Wen  psesenlat  tha  taking  of  the  nreoegnitwn  ; 
which  being  the  situation  a^  or  alt  the  other 
witoeamn,  the  prosecutor  declined  tacall  thena, 
Und,  in  couseouence,  the  pannels  were  acquit- 
ted. This  riNC,  supi^oeing  it  to  be  fixed  in  such 
n  manner  as  not  to  be  altered,  must,  however, 
ke  reeeired  in  a  reasonable  sense,  and  such  as 
is  consistent  with  the  neeeasary  course  of  busi- 
toem  is  fcakiog  precognitions.  It  dbeo  not 
therefore  apply  to  the  nsagistnile,  who  is  offi- 
cially' present  in  taking  tSe  several  ezamma- 
ti6ns;  and  so  it  waasettled  in  tketrkd  of  ilohn 
Ker  [Jan.  91,  179S]  for  flre-raiskig,  where 
"^  an  olytolitm  WM  Mtad  l»  TkeoMa  Chrii- 


'Trial  ofMMobeth  Cdmdng, 

the  29th  of  December ;  my  mother  and  sk 
Lucy  were  theie  with  me. 

what  makes  you  certain  as  to  the  time?— It 
was  after  Now  Ghristmaa,  that  made  me  Ukm 
an  account  of  iU 

At  whose  house  were  you  ?— f  put  up  at  th« 
sign  <^the  Red  lion,  lo  the  best  of  my  know* 
ledge;  her  name  is  Hopkins;  I  have  bees, 
there  aince,  we  stayed  there  but  one  night 

From  whence  did  you  come  to  that  place  ? 
-«We  came  from  it  by  Yeovil. 

What  was  the  last  village  you  came  from* 
when  you  came  to  South  •Parrot?--!  cannot 
recollect  it. 

Where  did  you  lie  the  night  before  you  came  to 
South- Parrot  I* — I  cannot  tell  the  place's  name. 

tie,  and  James  Hogg,  the  ImiUies  of  Donbar. 
Those  witnesses  too,  who  are  only  called  to 
authenticate  the  pannel's  declaration,  which  in 
quite  a  aeparate  proceeding,  and  posterior  to 
the  main  fact  related  in  the  Ubd,  seen  not  to 
be  within  the  ni^  of  this  prohibition.  To  say 
the  truth,  there  seems  to  oe  some  reason  for 
reconsidering  this  whole  matter,  before  it  is  toe 
late.  Because  it  is  a  thing  which  naturally, 
and  without  any  purpose  of  ileing  wrong,  oMiat 
so  often  happen,  that  in  the  first  and  moat  ma» 
terial  steps  of  a  precognition,  such  as  the  produc- 
tion of  stolen  goods,  the  identifying  of  a  robber 
or  the  Nke,  the  persons  who  have  recovered  the 
goods,  or  seiosed  the  robber,  or  so  forth,  go 
Mere  the  nearest  magistrate  at  one  time,  and 
tell  their  stoiy  to  him  toj^ether.  And  in  this 
there  seems  to  be  nothmg  more  dangerous^ 
than  in  the  circumstance  of  the  witnesses  coo^ 
versmg  with  each  other  on  the  suhpect  of  the 
future  trial,  a  thiag  which  always  happ«i% 
and  cannot  be  prevented.  BesidM  in  bearing 
each  others  deoaratiens,  they  are  not  nsasters. 
of  each  oibers  testimonies  cm  oath  in  the  trial,- 
which,  as  aR  who  are  versant  in  that  sort 
of  busiDcss  know,  are  otVn  materially  dif« 
ferent  from  the  other.  Moreover  it  aeema  to 
be  unfit  tbst  it  should  be  in  the  power  of 
every  ignorant  justice  of  the  peace,  nay  even 
of  a  dcsigoiug  witness,  or  a  crafty  agetnt, 
thus  to  sacrifice  the  pnblie  iaterest,  and  bio* 
der  the  course  of  justice.  At  all  events,  even 
with  respect  to  the  evidence  upon  oath,  tbe 
judge  wiU  not  wSa  the  serupukmsness  of  our 
practics  to  be  made  a  handle  of,  for  the  indul- 
gence of  spleen  or  ill  humour  on  either  part. 
In  the  triid  of  FuUerton  [Augtuat  It,  1769]  for 
assault  and  battery,  a  nsotion  having  been 
made  to  have  all  the  witnesses  removed,  it  was 
requested  §or  the  prosecutor,  that  John  SEpence 
his  agent,  should  be  altowed  to  reasein,  whom 
the  pannel  had  cited,  purely  to  deprif  e  the  pn^ 
secutor  of  his  assistance :  Spence  not  having 
been  present  on  the  oocasion,  and  knowing 
notking  of  the  matter  but  hy  infonnatieo  ftom 
others;  which  upon  enquiry,  appearing  to  be 
troe,  an  exception  was  modem  his  behalf." 

See  also  cAiopb  9  of  the  aame  work ;  as  to 
taking  in  precognitions  the  dcclanrtkm  of  eack 
witoesiaepMrttciy. 
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^  W^y^i  and  Carmjt  Perjury. 


TL'Qs^  Iw  ImI  your  mother,  litter,  and  jkni 

^een  tntcnig  together  F^^l  cane  from  home 

«t  ^evafAOQ-Butts  id  Soufhwarh,  ami  I  weal 

fnm  ikacty  as  near  as  I  can  %vta»y  aboot 

aem<)r  e^t  wedca  before  Micbaelmat. 

Cmfi  jwk  recollect  the  place  jfon  lay  at  be- 
fiir  fM  came  to  South- Parrot ?-^lt  was  a 
fRttjr  targe  rilbure. 

Bev  anx^y  miles  liad  yoa  trarelled  that  day  P 
->lfe  bad   trayelled  alxxit  seven  or  eight 


Where  did  yoa  go  the  next  day,  that  is  the 
fltfniday  f — I  went  to  Utton. 

Is  not  there  a  town  between  Sooth-Parrot 
ad  Litton  ?— There  is  WInyard's  Gtop. 

How  far  is  Sooth -Parrot  from  Litton? — It 
k  ten  or  twelve  miles,  to  the  best  of  my  know- 
ledge ;  I  lay  at  Litton  on  the  Saturday,  and 
M  my  sister  and  mother  there  on  the  Sunday 
■MfiuBg,  and  went  to  Abbotsbury. 

Ifint  day  of  the  month  was  the  Sanday  ? — 
It  was  the  3ist  day  of  the  month  ;  my  mother 
staved  there  one  night  after  me ;  IMt.  Clarke 
bad  then  a  i;ood  regard  for  my  sister  Lncy ;  he 
a  sweeueart  of  her's,  and  she  of  his ;  I 
to  hind  at  Abbotsbury,  and  lay  at  GKbbons's 
e  one  night ;  then  m  the  morning,  which 
OD  a  Monday  the  1st  of  JanaarV)  Clarke 
aad  I  went  to  Litton ;  there  we  dined  upon  two 
Ibbbi,  which  I  bought :  my  mother  was  sur- 
prised at  my  staying  all  night  at  Abbotsbury^ 
and  she  went  in  pretence  to  see  what  was  tne 
matter  with  me,  thiakinf^  I  was  sick ;  there 
she  heard  I  was  gone  with  Clarke  to  Litton, 
aad  ahe  came  back  again  to  Litton  before  we 
had  dined. 

Bow  ftr  is  Litton  from  Abbotsbury  P— It  is 
Aree  or  four  miles. 

Who  walked  with  your  mother  to  Abbots- 
hary  ? — Nobody,  that  I  know  of;  after  dinner, 
my  mother,  sister,  Clarke,  and  I  walked  to 
Abbolsbory,  and  we  danced  there  that  night  in 
Mr.  Gibboos's  parlour ;  he  keeps  the  sign  of 
the  Ship. 

What  company  had  yon  there? — There 
were  a  great  many  of  my  acquaintance ;  I 
caa*t  call  them  all  to  mind ;  there  was  Mr. 
Wallaoe  a  shop- keeper,  and  Mr.  Bond  a 
school-master,  he  got  fuddled  that  night;  Mr. 
Wallace  generally  drinks  cyder,  he  came  in  for 
a  penny  pot  of  cyder. 

Who  was  your  partner? — t  dsnced  with 
Gibbona's  sister,  and  Mr.  Clarke  with  my  sister 
Locy ;  I  can*t  mention  all  the  company,  it  is 
iBipossiUe;  we  danced  country  dances  till 
abont  eleven  or  twelve  at  night ;  we  danced 
■everal  nights  there  after  the  first  night. 

Had  you  ever  been  at  Abbotsbury  before  ?— 
Tet,  I  had  several  times ;  and  know  several 
people  in  the  town. 

How  long'  did  yon  continue  at  Abbotsbury? 
— IFe  came  there  on  the  1st  of  January,  siiid 
ircDtaway  on  the  9th. 

Did  your  mocber  stoy  with  you  there  an  the 
Hmef-^Sbe  did  ;  and  when  we  went  away, 
Mr  Claire  weot  with  os  to  a  little  vilhige 
tl^  catted  Portersham,  abont  a  mile  ^r  a 


A.  0.  liSi.  [SSl 

and  a  half  from  thence;  tliii  was  on  a 
Xaesoay. 

Dd  yon  remember  one  Andrew  Wahe,  ah 
exciseman,  at  Abbotsbury  ? — I  do ;  he  bor* 
Towed  a  ^reat  coat  of  me  one  day,  in  order 
to  sm^rey  m  h,  being  a  very  wet  day. 

What  day  was  that  ? — 1  cannot  take  npoil 
me  to  say  that ;  it  was  one  day  while  we  were 
there. 

Whsl  faonte  did  yon  go  to  at  Birtersham  ?— - 
To  the  best  of  my  Imowledge,  it  was  the 
Chequer,  an  alehouse ;  it  is  on  the  left  bnd 
goine  down  the  village ;  we  lay  tiiere,  Mr. 
Clarke  lay  with  me,  and  we  all  went  the  next 
day  to  Ridgway,  which  was  Wednesday  the 
10th,  which  is  about  five  or  six  railei  from  Ab- 
botsbnry ;  we  breakfasted  there  the  next  morn- 
ing, and,  to  the  best  of  my  knowledge,  went 
from  thence  about  eight  or  nine  o^dock. 

At  what  house  did  you  lie  at  Ridgway  ? — At 
the  house  of  Mr.  fiewley,  thesign  of  the  Shin; 
his  son,  and  he,  and  a  maid-servant,  keep  tne 
house. 

Did  any  thing  happen  remarkable  at  Ridg- 
way while  3ron  was  there?'— There  was  a  dead 
horse,  and  a  man  skinning  him  as  we  came 
by ;  and  1  left  a  piece  of  nankeen,  abont  threa 
yards  and  a  garter,  tor  my  redconing  with  my 
umdlord.  I  was  afraid  that  stiver  would  fall 
short ;  so  I  went  to  his  bedside,  and  told  him  t 
was  afraid  money  wonld  (all  short  bdbre  I  cam* 
home,  and  desired  he  would  take  that  till  I 
fetched  it.  My  mother,  sister,  and  I  went  from 
Ridgway  to  Dorchester  on  Thursday  the  11th. 
which  is  about  three  miles  dbtance;  we  did 
not  lie  there,  bot  went  fbrward  almost  all 
night ;  for  we  had  received  a  letter  from  my 
sbter  Alary,  who  was  at  London,  that  she  wai 
extremely  ill,  and  desired  os  to  come  home  as 
soon  as  possible ;  there  was  a  very  great  water 
out  at  Dorchester,  and  the  miller^  nuin  carried 
my  sister  Luc^  over  it  on  horseback,  behind 
him;  for  which  I  told  him  |*d  give  him  a 
pint  of  beer;  and  I  took  my  mother,  and  car- 
ried her  on  my  back  through  the  water;  there 
is  a  mill  just  by  the  place;  my  sister  stayed 
till  we  came  to  her,  then  we  all  three  walked 
on  tM^ther. 

Where  did  yon  stop?— The  next  day  wa 
got  to  a  place  called  Tawney-Down,  and  wt 
weot  into  a  little  ale-house  on  the  road,  and 
had  some  bread  and  cheese,  and  a  pint  of  beer  s 
We  lay  at  a  place  called  Chettle  that  nighty 
which  was  the  Friday. 

How  many  miles  is  Chettle  firom  Dorchet'- 
ter  ? — f  cannot  teU ,  because  we  went  thnmgli 
Blandford. 

What  time  did  you  get  to  Chettle  on  the  Fri- 
day?— We  got  there  in  the  evening;  my  mother 
was  very  weary,  and  1  asked  a  shepherd  on 
the  Downs  for  an  ale>honse,  and  he  said  therd 
was  never  a  one  to  Chettle :  on  the  Saturdaj 
we  went  from  thence  to  Martin  ;  there  I  askca 
at  an  ale-house  for  lodging,  and  could  gc| 
none  J  so  a  gentleman  let  ns  lie  in  hi&  barn.    • 

Do  you  know  his  aame?—- 1  do  not  recol- 
lect  it. 
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Was  it  fimer  Tbanot? — It  wa*  ;  we  lay 
there;  my  mother  and  sister  were  with  me, 
we  never  were  a  uioote  from  each  other  all  the 
time  to  London. 

.Where  did  yon  go  when  you  went  from 
Martin? — We  went  from  thence  to  Coombe 
on.  the  Sunday  nii^ht,  to  the  house  of  widow 
Greville;  her  son  Thomas  Greville  is  dead 
of  the  small- pox. 

When  did  you  leare  Coombe  ?— We  left  that 
on  the  Monday,  bat  i  can't  recollect  where  we 
lay. 

Where  did  you  lie  on  the  15lh  ?-— f  cannot 
tell. — I  went  to  Basingstoke  on  the  Tuesday 9 
1  think. 

Recollect  again. — I  cannot  recollect  it. 

How  many  places  did  you  lie  at,  or  how 
many  days  were  you  in  going  from  Coombe  to 
'  Basingstoke?—!  cannot  tell. 

What  day  of  the  week  did  yon  get  to  Bar 
flingstoke? — I  cannot  tell :  we  trarelled  abont 
ten  miles  a  day. 

'^  Where  did  yon  put  up  at  Basingstoke  ?— 
At  the  Spread'Eagle ;  a  widow  woman  keeps 
it ;  she  wrote  a  letter  for  my  sister  Lucy  to 
Mr.  Clarke  ^  Mr.  Clarke  and  we  had  parted  a 
lonff  time,  and  he  desired  Lucy  to  send  a  letter 
to  him. 

Where  did  Clarke  and  yoapart  ?— We  parted 
at  Ridgway. 

What  is  the  landlady 'a  name  who  wrote 
this .  letter  ?-<^l  don't  know  her  name  ;  the 
letter  was  sent  to  the  post-office  at  Dorchester, 
direcM  to  Mr.  William  Clarke  at  Abbotsbury ; 
we  did  not  lie  at  the  Spread- Eagle,  we  could 
not  have  lodging  there ;  but  she  directed  tu 
about  a  mile  or  mile  and  half  farther  on  our 
way  to  London. 

what  is  tbe  name  of  the  place  you  lay  at  ?— 
It  is  called  Old  Basiug,  it  is  a  little  out  of  the 

where  did  you  go  tbe  next  day  ? — We  went, 
I  believe,  to  Bagshot,  and  lay  at  the  Greyhound 
there  ;  and  on  the  Saturday  we  went  to  Brent- 
ford, to  the  house  of  Mrs.  Edwards;  I  lay 
there  one  night,  and  on  Sunday  1  went  to  Lon- 
don to  look  after  sister  Mary  ;  I  stayed  there 
one  night,  and  the  next  day,  which  was  on  a 
Monday,  I  brought  my  sister  Mary  to  Lucy 
and  my  mother  at  Brentford ;  we  all  stayed 
there  till  Tuesday. 

What  sign  does  Mrs.  Edwards  keep  ?— She 
keeps  no  sign,  but  there  is  the  sign  of  the 
Dram  just  by  it;  there  we  were  all  four  toge- 
ther ;  and  to  the  best  of  my  knowledge,  we  all 
left  Brentford  on  the  Tuesday,  and  went  to  the 
Seven  Sisters  by  Tottenham,  to  the  sign  of  the 
Two  Brewers. 

Is  not  there  another  name  to  that  place  ? — 
I  do  not  know  ;  there  is  a  green  ;  they  call  it 
by  some  namcC,  but  I  don't  know  it. 

What  day  of  the  week  was  this? — It  was  on 
a  Tuesday. 

Where  did  you  go  tbe  next  day  ?-^Then  we 
went  to  Mrs.  Wells's  house;  this  was  on  a 
Wednesday. 

Hw  came  you  to  go  there?— I  was  recom- 


mended to  her  honse  for  lodging ;  they  said 
she  was  a  very  civil  woman  :  1  never  saw  her 
in  my  life  before  this  time,  if  1  was  to  be  racked 
to  death.  There  is  an  acquaintance  of  mine 
that  owed  me  seven  pounds  fifteen  shillings  in 
London,  and  I  went  there  to  stay  till  I  could 
receive  it,  to  Mrs.  Wells's  house :  we  went  to  a 
woman's  honse  *  who  sells  pease-soup  at  Ed- 
monton ;  we  would  have  lodged  there ;  but 
my  mother  wanted  to  wash,  and  the  woman 
said  that  was  not  customary,  so  she  recom- 
mended US  farther,  to  a  pla6e  called  Cheshnnt; 
upon  that  we  went  to  Mrs.  Wells's  house,  bebg 
recommended  there  by  Mrs.  Long's  daughter ; 
1  left  my  mother  and  two  sisters  at  Mrs.  Wells's 
house,  and  went  to  Loudon  to  receive  my 
money  about  two  or  three  days  after  we  got 
there ;  I  Jay  in  London  one  night,  and  came 
back  the  next  day,  and  we  all  remained  there 
till  we  were  taken  up. 

Describe  particularly  tbe  rooms  you  lay  in 
at  Mrs.  Wells's  house. — The  room  .my  mother 
and  two  sisters  lay  in,  is  as  you  go  by  the 
kitchen  door  up  a  pair  of  stairs,  and  turn  short 
on  the  right  band ;  it  is  a  large  room,  with  one 
bed  in  it,  in  which  they  all  three  lay ;  it  is  the 
handsomest  room  they  have  in  tbe  house. 

What  room  was  under  that  ?— There  b  a 
parlour  under  it ;  I  lay  in  a  little  room  facing; 
the  stair-head. 

Where  did  mother  Wells  lie  ?— ^he  lay  ia 
a  room  on  the  left  hand  of  mine,  as  you  go  up 
stairs. 

Who  lay  in  that  room  with  her  ?— There 
was  a  daughter  of  hers,  and  Virtue  Hall. 

Do  you  remember  any  body  else  that  lay  in 
tbe  house  .^— There  was  Fortune  Natus  and 
his  wife  lay  in  a  place  where  there  is  a  vast 
deal  of  hay. 

What  00  you  call  that  room  ? — It  was  a 
shuffie- board  room,  as  they  say ;  you  go  up 
two  or  three  steps  to  it  out  ot  the  kitchen  ; 
they  had  a  bed  made  of  hay  on  the  right  hanj 
going  up. 

At  the  time  you  were  at  Enfield- Wash,  how 
did  you  supply  yourselves  with  provision? — | 
bought  my  own  victuals  myself;  there  is  a 
little  chanaler'»«hop  over  the  way  ;  the  man's 
name  is  Larney ;  he  is  a  bricklayer;  they  sell 
butter,  tea  and  cofiee,  soap  and  candles ;  1  went 
there  several  times  for  tea. 

Where  did  yon  buy  your  butchers  meat  ? — 
It  was  in  herring  time ;  we  lived  on  fish,  and 
did  not  buy  meat  there ;  there  waa  an  old  raaQ 
came  to  the  door,  Mrs.  Wells  bought  fish  of 
him,  and  so  did  I. 

Did  you  see  this  young  woman  at  the  bar 
when  you  were  there?— No,  1  did  not ;  I  never 
saw  her  before  we  were  taken  up  in  my  life,  if 
I  was  to  be  racked  to  death  ;  I'll  stand  with  a 
sword  put  to  my  heart,  if  ever  I  saw  her  till 
she  came  in  the  chaise ;  we  came  there  on  a 
Wednesday,  and  at  the  end  of  a  week  and  a 
day  my  mother  was  taken  up. 

Cross-examined  by  Mr.  Morton. 
Mr.  JUbrren.   At  letting  out  on  your  exaaU 
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natiini,  jfMWif  ymi  oouM  Det  tell  where  you 
were  It  Gbtenas. — 6.  S9tcireff.;Notthe  new 
Gbristnii 

Yoflfiitf  yoo  were  nol  at  Londoo  before. — I 
mcai,  not  before  six  or  seven  weeks  before 

IWnb  what  place  did  yoa  set  out  ? — I  went 
rfnra  nto  Hampshire. 

ffbeo  did  jou  set  out  on  your  journey,  and 
wkre  is  your  home  ? — We  sat  out  from  New- 

to  to  Somerfletsbire  and  Dorsetshire, 
here  did  you  leave  your  sister  Mary,  when' 
ynsetootf— She  was  with  a  particular  ac- 
mmtsoeei  with  Mrs.  Squires's brother-in-law ; 
/left  her  io  Rent ;  Mrs.  Squires  in  the  Boroueh 
bs  a  tirotber,  and  his  wife  was  very  ill,  and  I 
left  By  aster  Mary  with  her,'  in  order  to  do 
vbt  wai  in  her  power  for  her ;  they  sell  goods 
ii  Ike  csdntry ,  and  traTel  aboat  as  we  do. 

At  what  house,  or  in  what  town  did  you  leave 
her.^->I  bad  n6t'a  thought  of  being  called  to 
neb  questions  as  these. 

I  shall  ask  yon  a  great  many  questions  3rou 
hi?e  DOt  heard  yet :  can  yon  give  me  any  an- 
Iter,  at  what  noose,  or  what  town  you  lefV 
Toar  sister  Mary  ? — It  was  in  Kent. 

Were  your  mother  and  sist«r  with  you  when 
yw  parted  with  her? — We  were  all  three  to- 
fdher;  1  don't  know  at  what  town,  or  whose 
MM*,  when  1  left  my  lodgings,  1  went  into 
Ken,  aod  happened-  to  meet  with  them.  I 
vent  ioto  the  wild  of  Kent.      "* 

Did  yoQ  oome  back  a^in  then  to  Newing- 
toaf— I  went  ifrom  Kent  into  Sussex. 

Muse  a  town  there. — Lewes,  Battel. 

Did  joo  go  through  either  of  them  P— No, 
Ididaot.  .     . 

Nime  the  first  great  town  that  you  went 
Iksngfa  in  Kent — I  don't  know  which  I  went 
Hmogh  first;  I  went  through  Lewes;  I  made 
^b^of  my-way  ioto  the  west. 

AlW  yoa  left  Lewes,  what,  is  the  first  town 
TwdiBeto  that  you  did  know?— Really  I  do 
Mt  know ;  it  is  so  long  ago,  I  can't  tell  you. 

Ton,  witbout  an  almanack,  have  given  a 
■>^  aad  seeming  fair  account  of  a  loitf  jour- 
^1  ptay  trace  yourself  down  into  Sorset- 
jwe;  I  don't  ask  you  the  first  town  from 
I^€i,  hat  the  first  town  you  do  remember 
««  you  left  Lewes.*— [No  ads wer.  ] 

It  was  not  Sooth-Parrot,  was  it  ?— No,  it  is 
Mt|M«ibl«  I  can  tell  you ;  1  went  from  thence 

M^Hanpsbireaad  Wiltshire;  I  went  through 

ouishory. 

i»that  the  first  town  you  cao^reroember, 
"»  yott  left  Lewes,  you  came  at? — No,  I 
*BBtmttgh  several,  but  don't  remember  their 
J>^cs;  1  mngt  have  went  through  some:  I 
^  yoa  will  excuse  me,  I  hope  you  will  not 
■*«*inyniore. 

Caa  JOB  tell  the  name  of  any  town  you 
veit  (hroogb  between  Lewes  and  Salisbury  ? 
•*No,  1  cannot. 

nhere  did  you  ffo  when  700  went  from 
»^ory  ?-r  went  to  Hindoo, 
^hat county  is  that  in?— That  if  in  Wilt- 
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Where  did  you  go  when  you  went  from 
Hindoo  ? — I  went  partly  by  Me^r. 

What  was  the  next  town  when  you  left 
Mear? — Really,  Sir,  I  hope  you  will  excuse 
me,  be  pleased  to  excuse  me ;  1  cannot  tell  in- 
deed ;  pleade  to  excuse  me. 

You  gave  so  clear  an  evidence  on  that  part  of 
your  return,  that  if  you  do  not  go  on,  it  .must 
be  left  to  my  lord  who  tries  you :  tell  me  where 
you  went  when  you  left  Mear?— From  Mear 
we  went  towards  Shaftsbury. 

Did  yon  go  to  it  ?— 1  went  partly  by  it. 

Tell  me  some  town  you  lay.at.-r^[jNo  answer.! 

Did  you  lie  at  Lewes  ?— i  did  ;  1  cannot  tell 
the  house;  it  was  an  ale- house,  but  I  don't 
know  the  sign. 

Tell  us  another  town  you  lay  at. — 1  know 
Mear  very  well ;  I  lay  there,  but  had  never 
lain  at  that  house  before. 

Where  did  you  use  to  lie  there? — r-[No  an- 
swer.] 

>  Did  yon  lie  at  Shaftsbury  ?— J  cannot,  tell 
whether  1  did  or  not.  * 

Where  were  you  going  to  in  the  west?— I 
sell  goods. 

What  goods  ? — I  had  white  waistcoats,  and 
worked  gowns,  and  hollands,  and  such  things; 
and  where  my  business  led  me,  there  I  went. 

What  quantity  of  goods  might  you  have 
when  you  went  out  of  Kent? — 1  had  not  dealt 
fargely,  1  believe  I  had  then  about  twenty 
pounds  worth  of  goods,  consisting  in  aprons, 
worked  gowns,  nankeens,  and. such  things. 

How  long  were  you  before  you  came  to . 
Sooth- Parrot? — I  cannot  tell:    I  never  was 
at  Sooth-Parrot  before  the  29th  of  December; 
I  went  down  with  a  gentleman  once  since. 

Is  Yeovil  farther  from  London  than  Sonth- 
Parrot?— No,  Sir. 

Did  you  go  throngb  that? — No,  I  came 
partly  by  it:  but  they  said  they  had  got  the 
small-pox  in  the  town,  and  1  nad  never  bad 
it,  so  I  did  not  come  through  it. 

Were  you  at  Crookherne? — No,  I  was  not 
there  at  all. 

Tell  me  a  great  town  after  you  left  Shafts- 
bury ? — I  went  away  from  SbaiUbury  to  Ab- 
botsbnry. 

Tell  me  the  name  of  one  town  you  lay  at  in 
Somersetshire  ? — 1  did  not  go  very  far  in  So- 
mersetshire! 

Name  one  town  betwixt  Yeovil  and  Sooth- 
Parrot  that  you  lay  at. — I  don't  know  a  town 
betwixt  them  ;  there  are  several  villages,  but  I 
can't  tell  the  name  of  one. 

Tell,  me'the  sign  of  an  inn  where  you  lay  at 
beyond  Shaftsbury,  whether  it  was  a  foK,  a 
goose,  a  dog,  or  a  pair  of  compasses? — I. don't 
know  the  sign  of  any  place  wnere  i  lay  at,  b^ 
cause  it  is  so  long  a^o. 

You  remember  the  other  places  very  well  ? 
—That  is  because  J  have  been  there  since. 

Then  you  remember  it  by  the  last  journey 
you  took  ? — Yes,  Sir,  and  by  the  other  too. 

Then  you  can't  remember  either  a  town,  an 
alehouse,  or  a  sign  where  you  |ay  al|  after  you 
left  Shatlsbury  ?— No,  I  cannot. 
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'Sow  ire  ihall  be  a  little  beHer  acqaaioted  : 
we  bring  you  now  to  Sooth-Parrot;  you  cay 
too  bad  travelled  seven  or  eight  weeks  before 
JMichaelmas,  till  the  99th  of  December  P^But 
1  did  not  travel  alt  that  time,  I  came  borne  to 
my  house  at  Newinston  before  that. 

I>id  you  return  home  after  you  act  oat  for 
Kent,  and  ^o  into  the  west,  before  you  got  to 
South-Parrot  P — Before  the  time  of  my  coming 
borne,  I  could  not 

Let  me  understand  you :  did  you  return  back 
to  Newiogton  before  Cbristmaa  P — No,  Sir,  not 
till  after  Cbristmaa. 

Then  from  the  time  you  let  out,  aevcii  or 
eight  weeks  before  MichaelmaSi  yoa  were  tra- 
velling about  the  country  with  ymgt  goods  ?--^ 
Yes,  Sir. 

Can  you  tell  th^  exact  time  vou  set  out  from 
Newington-ButtsP — It  was  barrest-time,  or 
near  it ;  I  can't  tell  whether  it  was  in  July  or 
August. 

Weil,  we  are  come  to  South  •  Parrot  \  you  say 
you  came  there  the  99th  of  December ;  yoo 
•ay  you  met  with  Mr.  Chirke  on  a  Sunday  at 
Abbotsbury,  and  lay  there  that  pight,  and  set 
out  with  him  on  the  Monday,  and  went  to  Lit- 
ton, and  your  mother  went  after  you  to  Abbots- 
bury:  now  I'll  ask  yon  this  question,  when 
yoor  mother  went  after  you  there,  did  you 
meet  her  on  the  road  P— No,  I  did  not. 

Then  did  your  sbter  come  with  your  mother 
there  on  the  Monday  morning  P— -No,  she  stay- 
ed id  the  bouse  at  Litton. 
■  Then  your  mother  walked  on  the  Monday 
morning,  December  the  31st,  fVom  Littoa  to 
Abbotsbury  by  herself,  and  back  again,  and 
dined  on  two  fowls,  then  went  with  you  to  Ab- 
botsbury again  P — Yes,  Sir. 

What  time  did  she  come  back  to  Litton  P— 
Betwixt  two  and  three  o'clock,  and  dioed  with 
OS,  and  walked  with  us  to  Abbotsbury  that 
night. 

IV bat  time  did  you  all  set  out  from  Litton  to 
go  to  Abbohibury  r — ^We  set  out  betwecp  three 
and  four  o'clock  in  the  aftenioon.' 
-   Was  ft  dark  P-^ltwa^  quite  dark. 

Where  did  you  buy  the  two  fowls  P— I 
bought  them  of  one  Mrs.  Turner ;  I  made  a 
cludation  for  the  feathers,  she  said  she  would 
bare  the  feathers. 

You  lived  well ;  I  should  think  two  fowls  a 
yery  remarkable  dinner  for  three  gypsies. — 
Fowls  are  bought  there  for  sixpence  a- piece, 
it  is  cheaper  than  beef  or  mutton ;  that  I  have 
ye^  often. 

I  hope  vou  always  buy  tbem  P — I  do. 

Were  they  boiled  or  roasted  P— -They  were 
both  boileil ;  I  was  not  at  home  to  see  them 
boiled,  but  1  eat  part  of  them. 

'What  day  was  it  yon  lent  the  exoisemaa 
your  coat  P — I  don't  know  the  ^y. 

How  many  of*  your  goods  might  you  haye 
disposed  of  at  thM  timeP — I  b^  dbposed  of 
them  all,  except  a  piece  of  check  and. two 
waistcoats. 

Then  you  bad  taken  a  little  money  ?— I  bad, 
and  owea  some,  aad  retumed  it  to  JunmIod. 


To  whomP-^To  an  aequaintaBce  of  miiM^ 
Mr.  Norman ;  he  is  aince  dead :  he  was  a  tide-- 
waiter. 

From  what  place  did  yoa  return  the  money  f 
—1  cannot  name  the  place. 

.  Mr.  Davy,  1  beg  leave  to  aak  one  question 
I  forgot;  what  happened  at  Ridgway  when 
you  were  there  P — G.  Squires.  A  young  man 
that  lives  at  Abbotsbuiy,  who  sells  tnroips,  had 
two  horses,  and  Mr.  Clarke,  after  he  bad  dined 
with  us,  designed  to  return  home ;  be  knowing 
the  man,  desired  him  to  come  in ;  we  had  got 
some  beef-steaks ;  this  man  dined  with  us,  and 
Mr.  Clarke  rode  on  one  of  bis  horses  home ;  he 
is  here. 

Mr.  Mortom,  Tell  me  bis  name.— G.S^air«r. 
I  don't  know  his  name. 

Is  that  the  house  you  left  a  piece  of  nankeen 
atp-^Yes,8h*. 

Do  you  call  nankeen  *  check  P'«^No,  Sir. 

When  you  left  this  piece  of  nankeen  in  pawn, 
because  you  were  afraid  yoo  should  want  mo- 
ney, pray  bow  much  money  bad  you  then  P-^ 
1  bad  borrowed  some  of  Mr.  Clarke,  and  hadl 
some  of  my  own. 

Tell  us  this  one  thing,  that  as  Mr.  Clarke 
was  so  much  your  friend,  and  your  sisier*a 
friend,  why  did  he  not  nay  your  reckoninjg, 
and  saye  your  nankeen,  tbat  you  might  make 
your  money  of  itP— He  offered  it,  bat  1  was  ae 
kind  I  would  not  let  him. 

What  money  did  you  borrow  of  Clarke  P— I 
borrowed  6i,  or  him. 

Have  yoo  had  your  nankeen  since  P— -No, 
he  has  got  it  in  custody  since. 

What  was  your  reckoning  P — It  was  about 

What  ia  nankeen  worth  a  yard  P— It  is  worthy 
or  I  generally  sell  it  for,  Sf .  a  yard. 

Where  did  you  receiye  the  news  of  yoor 
sister  Mary's  iUness  P— It  was  in  the  ooontiyy 
I c^n't  telltbe  town  where. 

How  did  yon  receiye  the  accoant  of  it  P— It 
came  by  the  poet  |  sure  it  must. 

Upon  yoor  oath,  did  you  leave  any  diiectione 
with  her  to  write  to  yoo  in  the  countiy  P— Yea, 
and  I  had  a  letter  she  was  ill ;  I  bad  it  first  by 
a  letter. 

Can  year  sister  Mary  writeP-^No,  she  can* 
not. 

Wss  the  letter  directed  to  yoo  or  your  mo* 
tber  P  Wss  it  afier  you  left  Abbotsbury  you  re* 
ceived  the  letter  P — I  cannot  say  that. 

Then,  iryou  received  it  before  yen  came 
there,  or  at  the  place,  it  is  strange  yoo  shouM 
stay  dancing  there ! — I  will  not  awear  1  re- 
ceiyed  U  before  we  came  there,  or  not. 

Yoo  say,  at  Dorchester  the  miller  carried 
your  sister  over  the  water  on  horaeback,  how 
did  you  and  your  mother  get  over  P — I  asked 
him  lo  carry  my  mother  over ;  he  said  hecoold 
not  stay. 

Did  be  come  back  again  by  yoo,  or  go  on  P 
— No,  he  went  another  way. 

How  far,  atW  yoa  aet  ont  from  Ridgway, 
where  the  dead  oorse  waS|  migbt  you  walk 
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,tliat  day  and  niglil  mfler 
joQ  twd  TOOHved  an  acooant  af  yaor  sister 
Jlar;'^  aiMiBf-.SIie  got  no  fio-UMr  than 
Ckeak, 
Hsv  te  is  Bidffway  from  Dorchesler  P— It 
iftsot  throe  ar  mar  aniles. 

HavteiaH  firom  ChaUie to  Bfauidford ?— 
I  csa%  tdl  bow  laany  miles. 

Whatdid  yo«  lie  opooia  that  ban  you  inea- 
lincd? — We  all  tbrse  lay  opaa  straw;  we 
dmt  earry  ahaets  or  blaokets  with  as ;  we  411 
■t  ap  in  our  dothes. 

WfaereaboQts  does  Chettle  lier^It  is  on  Uie 
lift  hand,  and  Martio  on  the  right. 

Which  were  you  at  first?— At  Cbettle,  and 
then  to  Martin,  and  from  thence  to  Coombe. 

Is  not  Martin  in  the  direct  road  from  Gbectle 
tsLoadon? — No,  it  is  not;  it  is  the  bottom 
way ;  we  came  there  because  it  was  oififbt 

How  loo^  did  yoo  stay  at  that  bouse  where 
the  letter  was  wrote  ? — About  an  hour  and  half; 
we  came  there  about  three  o'clocfc,  to  the  best 
of  my  kaowled^. 

Hliere  did  you  go  to  find  your  sister  Mary? 
—To  a  relation's  of  mine,  who  belongs  to  the 


Samuel  Swires ;  he  lives  down 
in  White  Hart-yard. 

Did  ahe  ask  yoo  whether  you  had  reoeived 
a  klter  Irom  her  or  not  ?— I  told  her  I  had. 

Didyoulell  her  where  yoo  receired  it?^ 
Ko. 

Which  way  did  yon  go  ftom  Brentford  to 
Totteoham-High-Cross  ? — I  went  through  the 
tkr^  akwg  by  Cerent- Garden. 

Did  you  go  to  your  house  at  Newington  ?^^ 
No 

Nor  your  sister  nor  mother  ?-*No. 

On  which  side  the  nark- wall  did  yon  come 
fiom  Kensington? — Through  Knightsbridge, 
and  ail  along  the  great  road. 

Do  you  know  this  town  of  London  P-^I  can 
find  my  way  in  aay  pait  of  the  city,  hut  I  am 
Bst  aoquaisteil  with  the  streets  names. 

Did  yoo  go  through  the  city  ?— -I  west  dear 
yiite  through  the  city^ 

Which  way  did  yoo  go  out  of  town  to  Tot- 
tenham ? — By  Shoreditch. 

Had  yoo,  or  had  you  not,  a  lodging  at  l9ew- 
ington  at  that  time?*- Yes,  i  had;  and  my 
hooahold  goods  weie  there  at  the  time. 

Then  how  came  yoo  to  go  through  Laadon, 
aod  not  to  year  lodgings  f — Because  I  owed  a 
sum  of  money,  and  was  afraid  of  being  arrest- 
ad,  aod  wante<l  to  see  Nr.  Squires,  who  lived 
ia  the  neighbourbood,  to  make  it  up  for  noe. 

What  day  of  the  week  did  you  pass  threugh 
IiBudaoP — f  left  Mrs.  Edwards's  house  of  a 
Wednesday,  and  the  same  day  I  came  through 
Lsodon. 

Where  did  yoo  nwet  the  persoo  that  raeom- 
aended  you  to  this  house  of  Wells's  T — Before 
I  eame  to  Sofi«4d ;  the  woman's  name  is  Long. 

flow  oMoy  beds  are  there  in  the  room  at 
If cfb's  where  yoor  mother  lay  ?— There  it  but 
aoebed. 

Ifjmterer  did  go  IhisjoorneT,  be  positive 
oitfa  yoonelft  whettiar  it  was  in  the  year  175S. 


—Yes,  Snr ;  1  am  aors  it  was  tbeo,  and  not  at 
any  other  time. 

Did  your  mother  and  sister  help  you  in  your 
trading  ?^My  mother  buys  old  dotfasr  and 
aiiver  Taoe. 

Who  bought  these  goods  of  yours  f-»I  did 
myself. 

Did  yoor  mother  and  sister  know  of  your 
trading  i*— Tbey  did. 

Did  tbev  koiiw  what  quantity  of  goods  you 
had  ? — I  don't  know  whether  ibey  did  or  not.' 

Mr.  Davy.  We  will  not  call  Lucy  the  sister; 
she  is  ratber  more  stupid  than  her  brother,  aud 
has  not  been  on  that  road  since  their  coming  to 
Enfield- Wash  ;  and  so  can  give  but  a  Tery  im- 
perfect account  either  of  tinie»  or  places.  But 
we  will  call  Mr.  Willis,  who  went  with  George 
Squires  about  the  country  since  the  oommeoce- 
ment  of  this  prosecution,  in  order  to  ascertain 
the  particular  places  where  Mary  Squires  and 
her  family  have  travelled  through :  a^d  Mr. 
Willis  will  assign  the  reason  of  this. man's  re- 
membering the  times  and  places  of  their  return 
from  the  west  with  such  exactness,  when  be 
can  recollect  so  little  of  the  journey  of  going 
down. 

Robert  WilUt  sword. 

J 

Willii.  I  set  oot  some  time  in  but  Jone  from 
Dorchester. 

Mr.  Nares,  Whether  this  gentleman  is  called 
to  prove  any  thing  else  than  what  Sqaires  baa 
related  to  him  P  aad  what  he  has  heard  from 
others  since  the  fact  ?    I  object  to  his  evidence. 

Mr.  Goicojfne.  Mr.  Willis  went  into  tbe 
country  with  George  Squires,  in  order  to  ascer- 
tain the  places,  he  being  a  person  of  re|iota- 
tion,  at  houses  where  these  three  people  lodged| 
and  has  found  them  to  be  facts. 

Mr.  Morton,  You  have  shewn  there  wss  a 
person  with  them  in  court,  (that  is  LucyJ  sod 
yoo  refuNO  calling  her,  and  now  call  thiii  man 
to  give  an  evidence  of  hearsay  only,  aflter  a 
person  has  bean  eiamined  an  boor  and  half, 
and  told  yoo  of  a  persoo  within  Toor  k>rdship's 
power  to  call,  who  ha  says  has  oeeo  with  him 
si  I  the  journey :  will  your  lordslilp  suffer  a 
third  perms,  that  can  only  tell  what  this  or 
ttiat  man  told  him  opoo  his  making  enquirjr  ? 
We  are  willhig  to  risk  the  imue  of  this  trial 
smglf  opofi  the  evideoce  of  George  and  Lucy, 
examined  aeparately. 

Mr.  Baroa  Legge.  If  they  don't  call  thesister» 
you'll  make  what  observations  you  pleaae  upso 
it.  That  Of  idence  has  said  opoa  hia  oath,  that 
his  sinter  went  this  whole  journey  with  him  ; 
aod  ia  order  to  confirm  that  what  he  said  waa 
troth,  tliay  will  oot  call  her,  hot  thi#  attorney. 

Mr.  Jost.  Clive.  This  is  hot  hcaiaay  es ideaco, 
aod  that  is  oot  evideoce;  hot  if  jfoo  go  to  dis- 
credit tlHs  man*  wamiy  tbmj  may  praduOa  evi- 
dence toahew  the  confbnmty  or  bis  evidaooet 
that  he  was  always  in  one  story. 

iVir.  Nar€$.  This  most  he  proved  by  a  persoo 
that  waa  preaeot  ot  the  fact;  if  the  case  waa 
otherwise,  I  ooold  calt  a*  huodred  wimassas  ia 
Older  to  oaofcm  flsy  own  avi 
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'.  Mr.  Btron  Legge.  Tbe  several  peo^ile,  that 
lived  at  the  houses  where  he  says  he  called,  are 
the  evidences  to  call  to  prove  that. 

Mr.  Morton,  Here  is  a  roao  goes  and  telb 
bis  case  to  hn  attoroey,  and  he  ooooes  here  as 
awitn<^.     -  (Refused.) 

George  and  Lucy  Squires  were  again  placed 
by  their  mother  in  the  court. 

John  Fry  sworn. 

>  Fry.  T  live  at  a  place  called  Litton,  in 
Dorsetshire;  I  am  a  tiler  and  plaisterer;  I 
came  to  town  on  Wednesday  last. 

Mr.  WiUes.  Do  you  know  the  old  woman 
that  sitS'  there?  (meaning  Mary  Squires.) — 1 
have  seen  the  old  gypsey  several  times ;  1  re- 
'nember  seeing  heron  the  SOth  of  December 
1752,  at  Litton :  it  was  on  a  Saturday,  at  the 
bouse  of  James  Hawkins;  I  was  at  work  there 
at  the  same  time. 

Pray  how  can  you  remember  the  particular 
time? — 'Because  it  was  in  the  new  Christmas 
time,  and  the  Monday  following  was  the  New- 
year's  day ;  this  is  the  very  old  woman. 

Loolr  at  the  man  and  woman  with  ber.-— 
They  are  ih«  two  persons  that  were  with  ber 
on  that  Saturday  evening. 

Were  you  in  company  with  them  ? — I  was 
not  at  all,  but  1  saw  them  by  the  kitchen  fire. 

How  can  you  be  certain  these  are  the  peo- 
ple?— I  have  known  the  old  woman  thirty 
years;  she  has  been  in  that  part  many  times ; 
.1  have  seen  her  face  often  before. 

[Cross-examined.] 

Mr;  Naret.  Is  this  Mr.  Hawkins  living?— 
Fry,  He  is,  and  is  now  here. 

Francis  Gladman  sworn. 

Mr.  Goicoyne.  Do  you  know  Mary  Sqnirea  ? 
'•^Gladman.  Yes,  Sir ;  that  is  tbe  woman. 
(Pointing  to  her.) 

Do  you  know  these  two  people  that  stand  by 
ber  ? — 1  do,  they  are  ber  son  and  daughter ;  I 
keep  a  bouse  at  Litton,  and  am  a  gardener ;  1 
remember  seeing  these  people  there  on  Mon- 
day the  let  of  January  1753,  in  tbe  house  of 
James  Hawkins ;  there  is  no  sign,  it  used  to 
be  the  Three  Horse-shoes ;  I  shaved  George 
.the Sunday,  being  tbe  day  before,  at  my  bouse. 

Had  you  everaeen  the  old  woman  before? — 
To  the  best  of  my  knowledge,  I  never  did ; 
but  I  am  positive  sure  to  them. 

What  is  tbe  reason  you  know  it  to  be  tbe  1st 
of  January?— Tbe  reason  is,  we  generally 
ring-in  tbe  new  year ;  I  went  to  ring  a  peal, 
and  the  people  of  the  parish  gave  us  some  liquor, 
that  is,  some  ale  and  some  cyder,  to  drink ; 
•we  concluded  to  go  to  the  ale- house  with  our 
jug  of  cyder,  that  was  given  us,  to  have  sonie- 
thing  put  into  it ;  we  went  to  Hawkins's ;  the 
old  woman  sat  there ;  I  sat  down  close  by  ber, 
and  asked  ber,  if  she  could  tell  fortunes?  she 
said.  No,  alie  was'no  fortune-teller:  I  asked 
her,  if  she  could  talk  Spanish  ?  and  said,  I 
thought  I  bad  teen  her  abroad  aomewhere  or 


other ;  she  said,  she  could  «not :  I  asked  her,  if 
she  could  talk  Portuguese  ?  she  said.  No':  I 
said,  Nor  French  ?  she  said,  No:  Nor  Dutch? 
No :  she  said  she  knew  what  I  said,  but  could 
not  anawer  me.  Upon  this  an  old  gentleman 
said,  You  must  cant  to  bor,  talk  gypiey  to  ber, 
and  she'll  answer  you.  Then  I  said,  You  are 
one  of  the  family  of  the  scamps ;  she  said.  No, 
I  am  no  scamp ;  and  a  ^oung  man  in  the  room 
said  hor  name  was  Squires. 

[Cross-examined .  ] 

Mr.  WilUamt.  Did  she  sell  any  thing?— 
Gladman,  She  did  not  appear  to  me  to  sell  any 
thing. 

James  Angel  sworn. 

Mr.  Davy.  Did  you  ever  see  that  old  wo- 
man before  ? — Angel,  I  have  seen  her  a  great 
many  times. 

Did  you  ever  see  her  at  Litton  ? — 1  saw  ber 
there  on  the  last  day  of  the  year  1752,  at  James 
Hawkins's  apartment,  a  public  house ;  and  I 
believe  there  was  Miss  Lucy  with  ber. 

Did  you  ever  see  tbe  young  man  ? — No,  I 
did  not  see  him  there. 

By  what  circumstance  do  you  remember  tbe 
particular  time?— Because  it  is  a  usual  thinr 
for  us  to  ring-in  the  new  vear ;  we  rang  a  peal, 
and  in  the  morning  concluded  to  go  to  a  public 
bouse  to  drink  together ;  there  we  saw  the  old 
woman  sitting  smoking  her  pipe ;  1  was  there 
two  hours,  and  then  I  ivas  called  away  to  go  n 
fox-honting. 

Did  you  ever  see  ber^ before  that  time  ? — No, 
but  I  have  several  times  since,  and  am  .well  sa- 
tisfied it  is  tbe  same  woman. 

What  is  your  business?— I  am  a  stay- 
maker. 

Cross- examinal  by  Mr.  Morion. 

What  time  of  tbe  last  of  December  did  you  see 
her?— It  was  after  the  evening  prayer  on  n 
Sunday  ;  she  was  not  in  tbe  kitchen,  but  in  n 
new  apartment,  which  was  not  made  a  public 
house  of  then,  but  is  now. 

What  time  did  you  Hug-in  the  morning  ?^» 
It  was  just  about  day-break. 

How  long  might  you  stay  at  Hawkins's?-— I 
believe  near  two  hours;  sue  was  tliere  all  tbe 
time,  and  I  left  ber  there  when  1  went  away. 

What  time  was  it  you  went  to  go  a-bonting  ? 
— I  believe  betwixt  nine  and  ten  o'clock,  i  am 
not  certain  to  the  very  time. 

How  long  did  you  stay  a  fox-hunting?—. 
Till  almoat  night;  1  believe  it  might  be  Uiree 
o'clock. 

Did  you  go  to  Hawkins's  in  tbe  evening?— 
I  did,  but  then  they  were  not  there. 

Do  vou  know  Clarke  ?  Did  you  see  hini 
there  that  evening  ? — 1  know  bim,  but  i  did  not 
see  bim  there. 

Do  yon  imagine,  that  betwixt  ten  and  two, 
or  half  an  hour  after,  the  old  woman  could 
walk  from  Litton  to  Abbotabory  and  back 
again,  and  after  that  walk  again  to  Abbott- 
bury  ? — I  think  she  might;  sbe  mnal  make 
very  good  speed. 
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tt^w  maay  miies  tre  tlity  firom  each  other  P 
«>-U  is  thrte  little  outet  we  call  it. 

James  Hawkim  twmm. 

Betekitts.  I  keep  an  ale-house  at  Litton. 

Mr.  WiilcB.  Do  you  know  that  old  woman 
Atre? — Hawkins,  i  es,  she  passes  by  the  name 
«f  Mary  Squires  ;  1  remember  seemg  her  at 
•or  bottse  oo  the  30tb  of  December  175S»  being 
aa  a  Saturday. 

Do  you  know  that  young  roan  and  woman  ? 
—Yesy.  they  are  George  and  LaeVi  her  son  and 
daughter  ;  they  were  all  three  of  them  at  my 
haase  at  that  Ume  together ;  it  was  just  at  the 
taminjg  ^  the  date ;  they  lay  there  on  the  Sa- 
turday and  Sunday  nights,  and  went  away  on 
the  Blonday  about  two  in  the  afternoon.  . 

What  tioae  did  they  get  to  your  house  on  the 
Saturday? — About  two  in  the  afternoon; 
George  went  to  Abbstshury  on.  the  Monday, 
the  lat  of  January,  and  one  Clarke  came  with 
bkn. 

Where  was  the  old  woman  that  Monday 
Boraing?— She  was  at  our  houae ;  ahe  eat  a 
few!  in  a  little  new  chamber.     , 

Did  she  not  leaTO  your  house  before  they 
iBwent  away? — 1  don't  remember  she  did ; 
they  were  by  themselves ;  that  chamber  is  not 
ia  the  bouse  ;  they  eat  fowls  for  their  ditfner. 

Who  werethe  fowls  boughtof  ?— They  were 
bought  of  one  Dance  Turner,  in  dur  parish. 

Were  tliey  boiled  or  roasted  ?— They  were 
bailed,  I  believe ;  we  don't  eat  roast  meat  in 
the  country  but  very  little. 

What  time  did  they  leave  your  house  ? — 
They  went  away,  I  believe,  about  two  in  the 
*aApnioon. 

Were  George  Squires  and  Clarke  at  dinner 
with  the  others  P — 1  am  certain  they  were ;  in 
myopioion  the  old  woman  went  to  look  for 
George  out  into  the  fields,  somewhere  or  an- 
other ;  ahe  did  not  tarry  long. 

How  long? — About  an  hour ;  but  I  went  but 
addom  iota  the  room  where  tbey  were. 

Do  you  remember  Angel's  being  at  your 
house  at  the  time  ?— I  do ;  they  had  been  a- 
ringiog  ;  and  the  minister's  kinsman  went  a 
fbx  hunting  that  day,  and  gave  the  people  some 
money. 

flow  do  you  know  it  was  the  31st  of  Decem  - 
ber  ? — By  reason  I  made  a  fire  in  that  little 
efaamlier  on  the  Monday  momhigj  when  the 
people  were  ringing,  where  no  fire  had  been 
made  before. 

Cross-examined  by  Mr.  Nara. 

Was  Angel  in  the  new  room  or  the  common 
kkchen  ?— lu  both  of  tbem. 

Did  Mary  Squirea  smoke  in  the  kitchen  or 
(he  other  room  ?—l  believe  she  might  smoke 
hi  both  rooms. 

Where  did  she  smoke  on  Monday  morning  ? 
—I  bel^e  it  was  in  the  old  house. 

Mr.  Davy*  If  you  design  to  impeach  these 
pesple's  cbanctera,  here. is  the  minister  we 
.can  call  to.  confiim  them. 


Mr.  If^^r^on.  We  have  nothing  to  say 
against'tfaeir  charact^. 

Willkm  Clarke*  8W0^n. 

Clarke.  I  live  at  Abbotsbury,  and  know  the 
old  woman,  Lucy  and  Polly;  1  remember 
George  coming  to  my  house  at  Abbotsbury  the 
day  before  New  Year's  day,  iu  the  forenoon, 
last  December  was  twelve  months ;  he  and  I 
went  to  Litton  together  on  the  Monday  morn- 
ing ;  I  was  a  sweetheart  of  Lucy's ;  we  got 
there  some  time  in  the  afternoon,  and  met  with 
Lucy  about  three  or  four  o'clock  'r  I  know  it 
was  some  time  before  it  was  dark. 

Mr.  Gateoyne,  Was  the  old  woman  there  P— 
Clarice.  She  was  not  when  we  came  there, 
for  she  had  come  to  make  enquiry  where  George 
was,  because  he  did  not  return  on  the  Sunduy 
night ;  the  old  woman  came  there  about  half  aa 
hour  after  us,  and  George,  she,  Lucy  and  I 
went  to  Abbotshnry  that  tiight,  and  we  danced 
at  Gibbons's  houae. 

Do  you  remember  an^  thing  of  a  couple  of 
fowls  ?— «We  eat  somethmg  there ;  I  took  part 
of  a  fowl. 

Was  it  roast  or  boiled  P— 'It  was  boiled  fowl,  lo 
the  best  of  my  remembrance. 

Then  if  you  stayetl  to  dine,  what  time  did 
you  set  out  for  Abbotsbury  P — We  set  out  late, 
after  dark. 

Who  was  your  partner  P*— Lucy  was  my 
partner. 

Can  yon  tell  who  was  George  Squires's 
partner  f — I  cannot  tell  you  indeed ;  Metcbise- 
deoh  Arnold  played  on  the  muaic,  that  I  am 
sure  of. 

How  many  daya  did  they  stay  at  Abbots- 
bury ?— They  stopped  there  from  the  Ist  to  the 
9th,  all  three  of  them. 

I  Did  you  see  them  often  in  that  time  P— 1  was 
in  their  company  every  day  the  time  they  were 
there,  and  saw  Lucy' some  part  of  her  journey ; 
1  went  as  far  as  Portflfsham. 

At  whose  house  did  you  kNJge  at  Porters- 
ham? — We  lodged  at  Sias  Frampton's  hoikse, 
that  ia  a  mile  from  Abbotsbury ;  1  saw  her 
three  miles  farther,  and  narteii  with  them  at 
Ridgway-Foot ;  I  sopped  with  them  there  at 
Francis  Bewley's,  and  then  returned  to  my 
own  houae. 

Did  any  body  borrow  money  of  you  at  Ridg- 
way  P— Yes,  George  borrowed  6s.  of  me. 

What  had  you  for  aopper  there?— We  had 
beef-steaks. 

Upon  what  terms  did  Lucy  and  yon  part, 
upon  good  terms? — ^We  were  upon  civil  terms ; 
I  never  saw  any  thing  by  her  but  civil  terms ; 
she  is  as  honest  a  girl  as  any  in  the  world  for 
what!  know. 

When  she  and  you  parted,  did  you  give  her 
directkins  to  write  to  you  ?— I  did. 

Did  she  give  any  directions  to  you  P— She 
did. 


*  See  Prooeedmgs  against  him  for  Perjury 
upon  th^  Trial,  of  S«iuirc8  and  Wells,  ante^ 
p.  375. 
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Didyov giro direelioMOiily,  of  dciire Imt to 
write  to  you  P — I  desired  ber  to  write  to  me  as 
4M00  as  possible :  afler  tbat  I  reoeived  a  letter 
from  Bristol  at  Esham  io  the  Vale. 

How  tag  after  yoor  parting^  with  them  was 
it  yoa  received  this  letter  irom  Bristol  ?-^It  was 
not  half  a  jwt  sfter  \  1  had  it  brooght  to  Ab» 
botsbury ;  it  was  directed  to  me,  but  who  wrote 
it  i  caiHMt  tell. 

Cross-ezamuied  by  Mr.  WUliam$, 

What  ooontrymao  are  you  f— I  was  bred 
«od  born  at  AbM^ory. 

How  Ions'  have  you  been  Aeqoaintod  with 

these  peopfof-r-Four  years  last  March;  the 

iirat  time  tbat  erer  I  saw  them  was  at  the  Old 

Ship  at  Oibbons's ;  the  seoond  time  1  saw  them 

the  last  of  December  1759,  wbeo  6«{org« 

» from  littOD  Io  me,  and  i  went  there  back 

liim. 

What  lime  of  Uie  day  was  it  when  yoa  came 
to  Littoo?— Some  timo  in  the  afternoon;  I 
CMi4  eay  to  aa  hoar  or  two ;  it  might  be  three 
a'doek. 

How  lontf  were  you  walking  from  Littoo  to 
Abbotsbory  r— We  wero  two  boors  walking  It ; 
it  is  three  miles. 
'  What  time  did  Mary  S^nires  oome  in  after 

20O  were  at  Litleo  f --She  might  oenw  in  in 
alf  an  hour,  and  that  might  be  between  three 
and  ibmr  o'clock ;    we  took  part  of  a  fowl 
there. 
What,  among^  yon  all  f— Y«f,  amongst  us 

slfl« 

Was  it  boiled  or  roasted  f— To  tho  best  of 
myremembrance,  it  was  boiled. 

Who  paid  the  reckoning  f-—!  don't  know  in- 
deed, I  did  not  pay  a  fcrtliag. 

Is  it  but  three  miles  from  Lilton  to  Abbots- 
bury  ?-~It  is  three  compated  miles,  bat  It  is 
fbnr  post  miles. 

Can  vo«  walk  as  ftstos  Mary  S^uirear-^ 
can,  and  a  tfreat  deal  teter. 

Ceakl  she  do  it  in  less  than  foor  bolirs?— 
Ho,  1  don't  think  she  eould^  because  she  is  an 
oldeHy  woman;  tiiat  is,  walking  thither  nod 
book  again. 

When  yeo  parted  at  ftidgway-V^  did 
George  Squirep  tdl  you  whether  ha  had  mooey, 
or  no  money  ?-*He  did  not  tell  me  whether  he 
bad  or  not.  ' 

Who  paid  alt  the  money  Aom  the  1st  to  the 
0th,  wbero  you  dnmk  N^Uisorge  paid  it,  I  be- 
liere ;  1  don't  know  but  'he  did ;  whether  he 
paid  it  or  not,  he  bad  six  sbilHago  of  me. 

Did  be  sell  any  ffoods  do  yoa  know  to  toy 
body  r— 'Yes,  he  s^d  an  api«a  to  tha  kndfauly 
at  the  Old  Ship,  and  another  to  the  oerrant. 

Did  he  ask  you  to  lend  him  any  thtorf— 
Yes,  be  did.  '      ^ 

Did  you  know  of  hi«  pledging  tbat  piece  of 
goods  %t  Ridgway  lor  the  reokoning  N-1  did 
not  till  afterwards. 

Did  you  offer  to  pay  half  (here  f— No,  1  did 
not ;  George  woolduoi  let  me. 

Did  you  lend  him  this  money  before  or  after 
be  pawned  the  nankeen  ?— Jt  was  before. 
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HowcaoM  be  to  pawn  it?«-*I  camiot  tel^ 
tbat. 

How  long  were  you  at  Ridgway  ?— I  might 
be  there  two  boars. 

What  time  did  you  set  out  for  Abbotsbory  P 
—I  set  out  about  foikr  o'clock  in  the  afternoon^ 
and  lodged  at  Portersham  going  bock. 

Mr.  Dawy.  When  you  came  to  Littoo,  bad 
Lucy  and  Mary  Squires  sat  down  to  dinner  ?^ 
Ciarke.   No,  Sir. 

Did  yon  sea  the  dish  wbeo  first  served  up  ? 
—I  eat  part  of  what  was  meddled  with. 

Had  they  been  eating  before  you  came  tbeie  ? 
—I  don't  know  whether  they  bad  eat  any  thing 
or  not 

Did  yon  lie  with  George  Quires  at  Ridg- 
way P--No.  ^ 

Do  yon  know  any  thmg  of  the  ctrei^mstance 
of  the  piece  of  nankeen  P-^No,  Sir. 

Do  you  know  any  thing  about  a  dead  horse  P 
--There  was  a  dead  horse  lay  in  the  highway 
at  Ridgway  as  I  went  by. 

John  Gibbons*  sworn. 

Gibbons.  I  keep  the  Old  Sbipat  Abbotsbury ; 
I  know  Mary  Squires,  and  the  youog  man  and 
woman ;  they  are  son  and  daughter  to  the  good 
woman.  . 

Mr.  Willes.  When  did  you  see  them  at  yoor 
bouse  P— Ot^fM.  They  were  at  my  bouse  on 
Monday  the  Ist  of  January  1753  ;  they  came 
there  in  the  darkish  of  the  ereoin^T. 

Had  you  any  merriment  at  yo«r  bouse  tbat 
nif^ht  P---.Yes,  Sir,  dancing;  George  danced 
with  a  sister  of  mine  named  Mary  Gibbons,  and 
Lucy  danced  with  William  Ciarke;  the  old 
woman  was  in  the  boose  at  the  time. 

How  long  did-  they  stay  at  your  bouse  P — 
They  stay^  from  the  1st  to  the  9tb,  then  tbey 
went  away. 

Did  thev  stay  in  your  boose  all  tbat  time  P 
—•The  old  woman  did,  I  saw  her  every  day 
there,  and  ao  I  did  Geoi^e  and  Lucy ;  I  am 
sure  of  this,  upon  my  oath ;  I  kn^w  Mary 
Squires  aloMist  three  years  before^  and  knew 
her  when  she  came  into  my  house* 

When  they  went  away,  where  did  they 
tell  yon  they  were  going  P — ^Th«y  told  me 
they  were  going  to  Portersham  ;  Ciarke  went 
with  them. 

Do  yon  remember  an  exciseman  coming 
to  vour  bouse  to  officiate  for  soother  tbat  was 
sick  P— I  do,  his  name  is  Andrew  Wake;  he 
lay  in  the  same  room  with  George  Squires, 
and  they  were  eery  familiar  together. 

Do  you  remember  the  exciseman  borrow- 
iog  Qeoige^  great  coat?— 1  beliere  be  did 
one  night  as  he  was  walking  his  rounds. 

Was  it  as  be  was  walkmg  his  rooods,  or 
to  wallc  bis  rounds  P— It  wss  to  walk  hh 
rounds. 

How  do  yoa  know  that  P-*l  heard  him  toll 
it. 


*  See  Prooeedings  agaioit  him  tor  Fe^fory 
upon  tde  Trial  ofSqairasMid  WaHsantt,  p.  «?i« 
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Crta-owniiMitioii  by  Mr.  Martmk. 

Yov  wotcxaniiBed  wbeo  Mary  Sl|airas  «m 
tiM  tt  Ito  ter?— I  was. 

I  wdr  oflfy  ask  you,  whether  yon  gave  an 
acciBBBf  0f  Keiw  them  daoce,  at  you  have 
nairf^l  doo't  kDow  that  it  was  asked  me. 
IFss  it  not  material  to  say,  we  had  music, 
isd  tfay  danced  at  our  house  at  that. time? 
M  foo  swcsr  that  then  ? — I  can't  say  whe« 
Iher  I  miglit  or  doI. 

HThco  did  yott  first  Kootlect  it  ?— On  the 
fitsf  Fehraary. 

IWd  why  did  you  not  swear  it  then,  and 
five  my  lord  and  the  jury  an  account  of  it  ? 
--I  daiiH  know,  1  was  not  asked  it  then.  ' 

Did  yoo'*pre  an  account  of  the  exciseman 
lyiai;  IB  the  aame  room  with  George?— No ; 
M  I  then  toU  the  Court  the  exciseman  was 
there  at  my  bouse. 

Was  the  cxeisemaQ  here  then? — ^No. 
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Andnm  Wake  sworn, 

Wmke.  I  waa  an  exdsemaa  about  nine 
■sathff  ago,  amd  am  now  in  the  foot  gfuards ;  1 
«H  ordered  to  Ahbotsbnry  to  oiBciata  for  one 
Mr.  Ward,  who  was  ill,  by  order  oC  the  super- 
riasr,  finDoi  Dorchester;  on  the 3 1st  of  De- 
eember  1759»  I  got  there,  I  went  to  the  Ship 
at  GAboBs*s  i  [He  takes  a  Book  in  his  band, 
and  looks  lo  n\  tbn  is  my  writingi  these  are 
ear  entries^  it  is  the  journal. 

Mr.  Gascoyne.  Look  at  tbe  old  woman  8ittin|^ 
Ihae,  do  joa  know  her  ?— ITsfo.  I  do,  it  is 
Mary  Sfuirea ;  I  saw  her  at  Abbotsbary,  at  Gib- 
bsas'a  hooae,  at  that  time,  the  dlst  of  De- 
cember 17SS. 

Do  yea  know  that  yonng  man  ?•— I  do  ;  he 
passed  lor  deorge  Squires ;  he  lay  in  the  same 
isnm  with  me. 

Do  yoa  know  that  young  woman  by  lum  P — 
1  do,  it  is  Lucy  ;  they  both  went  for  son  and 
oT  Mary  l^ttires ;  I  saw  Geoige  irst 
he  was  sitting  by  the  kitchen  fire,  sad 
Clarke,  a  ahoenoaker  of  that  place,  with 
this  was  on  Sunday  night:  I  am  not 
Msilive  to  tbe  first  day  I  saw  Mary  Squires, 
Mcaose  I  was  obliged  to  be  out  early  m  the 
BMRMBga;  but  I  tmnfc  T  first  saw  bsr  on  the 
Wednesday,  and  Lucy  with  her,  by  the  kitchen 


How  long  did  you  remain  in  that  town?— 
Flam  the  Slst  of  December  to  tbe  14th  of 
iaauary  ;  Gtbbons's  boose  was  my  house  all 
that  tinse  ;  I  renumber  tbey  went  away  two  or 
Ihree  days  before  I  did. 

Can  yoa  remember  the  day  tliey  went  away  f 
—Upon  my  word  I  do  not 

Do  yon  know  this  by  your  memory,  or  by 
year  books  ?*-By  my  memory. 

Did  Geor^  Squires  lie  in  the  same  room  you 
iid  erery  mght  ? — 1  don't  remember  but  he 
did:  the  mother  and  Lucy  lay  in  a  room 
vbera  there  were  ^o  beds,  imich  we  went 
ibroagb  to  go  to  bed ;  it  was  up  one  pair  of 
Naira;  I  saw  them  In  bed. 

Do  yoa  remember  auy  dancing  there? — I 
4|  IwaaiAtke^fMOiwiUithemeoaefening; 


George  danced  with  a  young  woman  of  Ab- 
botsbary, Clarke  danced  there,  iuid  Lucy 
danced  there. 

What  sort  of  weather  was  it  while  you  were 
there?«-*Thera  was  a  good  i^al  of  snow :  I 
remember  I  borrowed  a  great  coat  of  Geoige 
Squires  to  go  my  rounds  in,  because  I  bad  been 
out  iamy  own,  and  it  was  wet.  t 

Who  plaved  tbe  music  ?-*A  blacksmith, 
named  Melobiaeilech  Arnold,  played  onafiddle; 
hesoldovder;  I  surveyed  his  bouse;  I  re* 
member  1  hsd  been  taken  ill  coming  my  rounds, 
and  was  sitting  by  the  firt-side,  and  the  old 
gentlewoman  pfesoribed  something  to  core  Bie> 
she  got  me  sooMthing  hot ;  the  nest  morning, 
or  tbe  morning  after,  she  made  ne  a  battered 
toastbefora  I  wentout. 

You  had  a  book  in  your  hand ; .  is  erery 
day's  gauge  in  that  ?— I  beliere  they  are ;  we 
return  these  books  lo  the  Excise  office ;  this 
book  was  sent  for  out  of  tbe  country  on  purpose 
when  I  wss  examined ;  I  had  left  them  with 
John  Ward  at  Abbotsbary,  when  1  went  from 
thence  to  Dorchester  again. 

What  time  was  it  yoa  heard  of  this  afibtr 
about  the  trial  of  ||bie  old  woman?— -I  saw  it  in  e 
news-paper,  that  one  Mary  Sauives,  a  gypaey- 
woman,  was  taken  up  for  a  fobbery. 

Did  it  mention  the  time?— I  cannot  remcm  - 
ber  whether  it  did  or  not ;  but  I  beliere  I  told 
my  mother,  that  that  could  not  be  the  woman, 
because  I  saw  ber  at  Abbotsbury  when  I  waa 
officiating  for  Mr.  Ward  ;  I  was  sent  to  Lewes 
in  Sussex,  and  had  an  order  by.  my  supenrisor, 
from  the  commissiopeia,  to  coma  up  and  attend 
my  h>rd-mayor}  but  I  did  not  know  upon 
what  account ;  I  came  op  and  gare  the  same 
evidence  before  lus  lordship,  as  f  do  now,  after 
be  had  aeot  me  to  Newgate  to  see  Mary 
Squires,  whom  I  knew  very  well  by  many  cir« 
cumstaiiees,  and  she  knew  me. 

How  eatee  you  to  be  out  of  tbe  exflise?--«4[ 
waa  discharged,  and  so  went  into  Idie  guaids. 

For  what  wero  yoa  discharged  ?— For 
stamping. 

How  ooold  yoa>.e  the  people  in  bed  when 
you  went  through  the  room  ?— Becaoae  there 
weie  BO  curtains  to  their  beds. 

Cross-examined  by  *Mr/  Williams, 

Tell  OS  what  year  this  was.— This  is  the 
book  we  had  from  the  offic^  at  that  time ;  they 
are  marked  at  the  excise^office  befiire  they 
come. 

Look  in  it,  and  shew  me  the  first  entry  yoa 
made  there.'— It  was  en  the  first  of  Januaiir; 
it  is  my  hand-writing  hmtl  that  to  the  14th  ef 
January.  i 

Was  it  in  the  Tear  17S9*or  1753  ?-«-Thsra  is 
no  year  to  it,  4>nly  tbe  days  of  the  mpnth. 

What  year  was  this  1st  of  January  in  ?— I 
believe  it  was  the  year  53  ;  tbe  mark  52  is  done 
by  the  supervisor  on  the  1st  page,  before  we 
have  them* 

Had  you  ever  seen  Mary  S^nirsa  before  ftjiat 
time?— No,  Siri  nor  since,  till  I  taw  her  ia 
Newgate. 
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Did  you  dance  there  P— No,  I  did  not  at  all. 

Can  you  tell  vchom  Clarke  danced  wiih  ? — 
Clarke  danced  with  Lucy,  to  the  best  of  my 
knowledge. 

Di4l  Mary  Squires  recollect  you,  or  you  her 
Arst,  before  you  iold  her  upon  what  account 
wou  came  to  see  tier?— 1 8|ud  nothing  at  all  to 
her,  only  asked  her  if  she  knew  one ;  she  said, 
Yes,  that  1  was  the  yonn^  man  bdongiog  to 
the  excise- office;  and  said  she  remembered 
me  very  well,  that  I  borrowed  her  sou's  great 
coat. 

Did  she  seem  to  be  under  any  hesitation  at 
that  time  ?— No,  she  seemed  rather  over-joyed ; 
she  knew  me  through  the  grate  as  she  was  iu 
Ibe  press-yard. 

(lad  you  the  same  clothes  on  then,  as  you 
wore  in  Dorsetshire,  when  you  saw  her  there  ? 
••^Yes,  1  bad  the  same  coat  on,  a  sort  of  a 
pepper- andt salt  coat;  I  went  there  before  I 
went  to  my  lord- mayor. 

|lad  you  sent  her  any  notice  you  were 
ooming  tnere  ?— No,  1  had  not 

Explain  what  you  m'ean  by  stamping.— 
That  IS  Defect  of  duty,  writing  at  home  in- 
stead of  going  abroad. 

Did  not  YOU  say  my  lord- mayor  sent  you  to 
see  her  in  Newgate  ?— My  lord  asked  me,  if  I 
had  seen  her  PI  said,  I  had :  he  asked  me,  if 
I  was  positive  to  the  woman  ?  I  said,  1  was : 
be  said.  If  you  are  hot,  go  again;  so  I  went 
and  talked  with  her  again. 

Mr.  Davy,  WercArou  not  positive,  made  you 
go  again  ? — Wake,  I  was  positive  then. 

Hr,  WilUami,  Did  my  lord-mayor  examine 
you  before  he  had  the  excise-books  P-—IFa/ce. 
I  don't  know  that. 

Francis  Aldborough  sworn. 

AMorcugh.  I  am  assistant  to  the  general 
examiner  at  the  excise-office ;  these  books  are 
called  the  5th  and*dth  round  for  the  year  1752, 
ending  at  Midsummer  1753;  they  are  sent 
from  the  office  once  in  a  quarter  of  a  year,,  by 
order  of  the  board ;  these  are  for  Abbotsbury 
division : '  they  are  returned  to  the  office  by  the 
supervisor ;  these  contain  an  account  of  what 
was  done  in  Abbotsbury  from  the  21st  of  De- 
cember 1753,  to  the  15th  of  March  following, 
1753 ;  there  is  an  order  of  board  for  every 
officer  that  offickles  in  the  phuse  of  one  that  is 
sick. 

Mr.  Goicoyne.-  Look  in  the  book:  do  you 
know  whose  hand- writing  it  is  P 
.  Aldborough.  I  douH  know  Wake's  hand- 
wsiiiug  ;  •  here  is  noted  in  this  hook  January  1 
to  13,  Andrew  Wake  officiated  for  the  proper 
officer,  be  being  indisposed ;  the  book  says 
Jobn  Ward  is  the  proper  officer. 

[Cross-examined.] 

Mr.  Marton»  At  what  time  are  these  books 
^teiumed  to  the  office  ? — Aldborough.  There  is 
no  certain  time  for  that ;  there  is  an  order  for 
them  to  be  sent  in  six  weeks  after  tliey  are  done 
with ;  some  may  be  ftsipt  three  months,  some 
more,  some  less ;  but  we  look  upon  him  to  be 


the  more  industrious  officer  that  sends  them  op 
in  proper  time:  1  was  informed  these  came  op 
according  to  expre^,  and  they  were  put  in  my 
possession. 

« 

George  Clementi  sworn. 

Clementi,  1  live  at  Abbotsbury. 

Mr.  Davy*  Do  you  know  that  old  woonao 
there  P  look  at  her  face.— p^eii<«.  I  have 
looked  at  her  face  many  years  ago. 

Do  you  remember  her  daughter  P— What, 
Lucy  P  Yes,  Sir,  and  her  brother  too ;  he  is 
my  name- sake. 

When  did  you  see  them  in  your  country  P— 
I  saw  them  all  three  on  the  1st  of  January ;  I 
went  into  the  public  house  the  Old  Ship ;  there 
the  old  woman's  son  and  daughter  danced  with 
our  Abbotsbury  people ;  it  was  about  nine  at 
night. 

Who  was  Lucy's  partner  ? — William  Clarke. 

Did  they  stay  at  Abbotsbury  ? — They  did ; 
they  lodged  at  Gibbons's ;  1  drank  with  them 
the  nrsi  and  second  mornings,  suid  dined  with 
them  the  Sunday  following ;  1  saw  them  on 
the  Monday,  and  on  the  Tuesday,  the  day  they 
set  out  from  thence. 

Who  set  out  with  them  P— William  Clarke ; 
he  and  Lucy  went  together. 

I  hope  they  are  married  by  this  time.— The 
Lord  knows,  1  don't  know  that 

Cross-examined  by  Mr.  Jfares, 

How  often  have  you  seen  this  oM  acquaint* 
ance  of  yours,  Mary  SauiresP — About  fifteen  or 
sixteen  times  in  that  place,  but  justly  I  icannot 
tell. 

How  often  have  you  seen  George  ?— I  can- 
not tell ;  I  have  seen  him  more  than  once* 

Twice  P — More. 

Three  times  P — Three  times. 

Four  times  P— I  cannot  tell. 


Then  you  will  not  say  you  have  seen  him 

?— It 
will  notsav. 


more  than  three  times  P— It  may  be  more,  1 


When  George  was  not  with  the  old  woman, 
whooame  with  her?— Her  daughtersi  Polly 
and  Lucy. 

How  often  have  you  seen  PoUy  and  Lucy  ? 
—I  cannot  tell. 

Have  you  seen  them  oftener  than  you  have 
George  P — I  cannot  tell. 

How  long  is^it  since  you  saw  the  old  woman 
at  Abbotsbury,  before  this  time  you  are  speak- 
ing of  P — I  lielieve  it  is  four  years  since. 

Was  George  with  her  that  time? — ^Ycs, 
Sir. 

-  Melchiiedech  Arnold  sworn. 

Arnold.  I  am  a  blacksmith,  and  live  at  Ab- 
botsbury ;  I  know  the'  old  woman  perfectly 
well,  and  the  ffirl  on  the  left  hand,  and  the  man 
behind  her  ;  they  are  her  son  and  daughter  % 
the  last  time  1  saw  them  all  three,  was  in 
January  last  was  twelve- month;  I  saw  them 
on  an  evening  at  the  Old^Ship  at  Abbotsbury. 

Mr.  m/iei.  Do  you  mean  Old  Stile  or 
Nf  w  ?-^Amold.  I  meait  this  present  calculaM 
4 
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lime;  1  rtiwmhiT  it  wag  on  tbe  Irtof  Jano- 
•ry  ai  ni^l ;  the  young  man  and  yoong 
wmamn  dbacad,  and  I  played  on  the  violin. 

I>o  jon  know  who  was  Lucy's  partner  P-s- 
Her  panaer  was  William  Clarke,  and  Geoi^ 
Syinai^  partner  was  Mary  Gibbons;  they 
nwkt  gire  over  dandng  at  eleven  or  twelve  at 

Bid  JOB  see  them  afterwards  f — I  be  not 
foaawe  I  saw  them  the  next  day,  but  I  saw 
then  several  times  that  week  there;  I  saw 
Iben  on  the  Saturday  night  in  particular,  that 
week,  tbej  were  dancing  again,  and  the  old 
wamaD  sat  in  the  dancing- room ;  she  was  in 
Aekiteheii  oothe  Monday  night,  sitting  by 
ike  fire-aiile;  I  also  saw  them  the  next  Mon- 
day; beiiig-  the  8th ;  they  were  then  in  Gib- 
hsas'a  boose  ;  I  heard  they  went  away  the 
Toddaj,  being  the  ne3Ct  day. 
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Cross-examined  by  Mr.  Williamt. 

Had  yoa  any  knowledge  of  them  before  this 
time  TOM  talk  of? — I  don't  remember  anv  per- 
fect knowledge  I  had  of  them ;  but  I  have 
heard  say  they  were  there  three  years  be- 
fine,  bat  I  don't  remriem|^r  I  ever  saw  them 
Before. 

Wbat  bariness  do  they  follow?^!  don't 
know  that,  for  I  never  dealt  with  them. 

Where  did  you  see  them  these  times  you 
■entioo  ? — ^They  were  at  the  Ship,  and  I  don't 
know  that  I  saw  them  at  any  other  house. 

John  Ford  sworn. 
Tord,    1  live  at  Abbotsbnry,  I  am  a  car- 


Mr.  Davy,  Did  yon  ever  see  that  old  wo- 
man before  ?  (Pointing  to  Mary  Squires.) — 
Ford,  I  bare  seen  her  many  times  before  at 
Abbot^ury  ;  I  saw  her  a  matter  of  four  years 
acpo,  and  I  saw  her  on  the  Ist  of  January,  a 
tweivenBontb  ago  last  January,  being  of  a  Mon- 
day ;  1  shook  bands  with  her,  drank  with  her 
son,  and  kissed  her  daughter ;  the  daughter, 
SOD,  and  she  came  all  together  to  the  excise- 
eflioeinoar  town  (there  they  lodged);  John 
GfliboDS  keeps  the  house ;  he  is  a  nephew  of 
mine;  I  drank  with  George,  or  else  I  am  not 
bereaow. 

Did  you  see  them  often  ? — I  saw  them  at 
Gifabons's  bonse  from  the  Ist  to  the  dth  every 
^J  9  ^^  bought  the  bread  they  eat  of  me ;  T 
am  as  sure  I  saw  them  there,  as  I  am  that  1 
am  here  this  minute. 

Who  benght  the  bread  ? — Mary  Squires  did, 
sr  her  son,  or  daughter. 

How  came  you,  that  are  a  carpenter,  to  sell 
Inad  ? — I  keep  a  shop,  and  sell  bread  and  se- 
veral other  things. 

Have  Tou  any  particular  reason  for  remem- 
\mag  toe  day  P — I  have,  it  being  the  1st  of 
ianoary  ;  and  Mr.  Bond,  a  school-master  in 
oar  town,  gives  his  schobirs  a  holiday  at  New- 
jfsar's  time;  be  was  there  on  the  Sunday  even- 
ing, and  gave  them  liberty ;  I  was  with  him^ 
and  Mr.  Wallace,  and  George  Squires. 


Cross-examined  by  Mr.  Morton, 

Where  did  they  come  from  then  P— They 
came  from  a  place  called  Litton. 

How  early  on  the  Monday  did  you  see  them 
there? — It  was  some  time  about'one,  two,  or 
three  o'clock ;  I  am  sure  it  was  some  time  in 
the  afternoon ;  I  know  it  was  not  night,  be- 
cause I  was  looking  over  the  hatch,  and  aaw 
George  coming  down  the  street,  and  spoke  to 
him. 

How  far  might  you  see  George,  before  he 
came  to  speak  to  you  P — I  saw  him,  perhaps, 
fifty  yards ;  I  could  see  a  hundred,  and  I  be- 
lieve I  could  see  a  thousand  yards. 

What  hour  do  you  take  it  to  beP — I  am  sure 
it  was  not  come  to  three  o'clock;  upon  my  life 
1  kissed  Lucy  before  three  o'clock. 

You  have  given  a  very  particular  reason  for. 
knowing  it  to  be  the  1st  of  January,  that  is, 
that  Mr.  Bond  had  given  his  scholars  a  play- 
day  ;  then  does  he  only  giVe  them  a  play-day 
on  the  Istof  January?— No,  not  in  particular. 

Does  not  he  let  them  break  up  at  Christmas? 
^-No,  he  does  not  let  them  break  op  aJI  the 
Christmas ;  they  had  several  days  at  this  time, 
that  tt  the  reason  I  know  the  day. 

Mr.  Daey,  You  say  the  first  time  you  saw 
them  was  on  Monday  the  1st  of  Jaouary  ;  pi*ay 
what  time  of  the  day  was  it  ? — Ford,  1  went  to 
the  ale-house  between  one  and  two  o'clock  ibr 
a  mug  of  beer. 

Mr.  Davy.  How  many  pots  of  beer  have 
you  drunk  to-day  P  Do  you  take  unon  yoo  to 
say  yoo  saw  them  on  the  Monday  aoont  two  or 
three  in  the  afternoon  P — Ford,  t  did. 

Mr.  Dav^  You  are  dnmk  now,  and  ought 
to  be  ashamed  of  yourself. 

Daniel  Wallace  sworn, 

Wallace,  I  live  at  Abbotsbnry,  and  am  a 
mercer :  I  have  seen  these  three  people  before, 
and  remember  them  all  very  well :  1  saw  them 
there  the  7th  of  January,  which  was  on  a  Son- 
day. 

*Mr.  WilUi,  Had  you  seen  the  son  and 
daughter  before  P — Wallace.  I  had  several 
times  before. 

When  did  yoo  see  the  son  and  daughter 
first  P — It  was  three  or  four  years  before ;  I 
saw  them  that  time  almost  every  day. 

Had  you  seen  either  of  them  that  week,  be- 
fore Sunday  the  7th,  at  Abbotsbnry  P  —I  saw 
George  almost  every  day ;  he  bought  sugar  of 
me;  and  I  saw  Lucy  twice  that  week,  but  did 
not  see  the  mother  till  the  7th,  and  did  not  see 
them  after  that  day. 

Had  you  ever  seen  the  mother  before,  so  as 
to  be  certain  of  knowing  her  P— I  had,  and  that 
is  the  real  woman. 

Cross-eiaminad  by  Mr.  WilUamt,  • 

.  When  did  you  first  see  them  that  week  ?-• 
I  saw  George  the  day  he  came  to  town ;  I  be« 
li^ve  he  came  into  town  the  Sunday  before. 
What  day  of  the  month  WM  it  wbtn  you  flrrf 
SA 
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tair  OeorgeP-^I  ww  bin  o»  IIm  lint  day  he 
came  into  toira,  aboot  six  in  the  efening. 

Did  y««  Me  faim  on  the  HmMley  the  Itt  of 
January  ?—•  I  saw  none  of  them  on  the  Moo* 
day;  i  biA9i0Te  1  aaw  Oeoive  oo  Toeachiy, 
Tfedneaday,  Tbarsday,  and  Friday;  I  have 
aeen  the  M  woman  aeveral  years  age,  and 
liave  isotfteradl  with  her  a  great  many  thnei. 

What  did  they  eome  there  Anr  r-^Tbal  I 
doD^  know  ^  they  have  at  difTerent  times  aold 
thinffs. 

'  Mr.  Recatikr.  Tf  hat  de  yoa  kliow  the  par- 
tienlar  day  by,  on  which  you  saw  the  ohf  wo- 
man? 

Wallace.  I  had  bought  a  new  iaeir,  and  had 
a  shoulder  of  motion  roasted  for  Jfnner  on  the 
Sunday ;  and  the  old  woman  waa  peeRog  po« 
tatoes,  and  asked  me  to  dine  wHfa  her ;  and  I 
aaid,  I  had  soa»f thhig  partienlar  to  dine  w. 

Hugh  Bond  sworn. 

iond*  I  am  a  school- master  at  Abbots- 
bior^ ;  I  saw  this  old  Woman  there  on  the  8th 
.and  9tU  of  January  1753,  and  George  and  Lucy 
aVong  with  her ;  this  was  ■  on  a  Monday  and 
Tuesday,  at  the  sign  of  the  Old  Ship:  1  had 
been  down  in  Deronahire,  and  came  liome 
about  six  or  seren  at  night :  I  lodged  at  the 
Old  Ship,  and  liad  neter  aeen  the  old  woflMm 
before;  they  Went  away  on  the  Mormag  of  the 
9th  about  nmae'olock)  this  old  wtmnn  lathe 


▼erysamepenott)  whaeveraeeaherenoe,  can 
never  mistake  her  again :  I  saw  George  again 
the  saneid|riit ;  then  Chvka  and  he  came  Gack 
again  from  Ponersham. 
'  Mr.  Geicoyiia.  Had  yon  any  canTenation 
with  her  ? 

Band.  No;  but  I  had  with  lleeige,  and 
one  Mr.  Wake,  an  eaeissman,  that  Aciatod 
in  the  room  of  Mr.  Ward,  who  was  then  sick ; 
for  when  I  catee  home,  my  landlady  begeed  1 
wooM  not  be  offended  at  her  putting  sonmody 
in  mv  bed ;  that  was  this  exciseman ;  there  are 
iwo  beds  in  the  room,  and  in  the  other  George 
Sq^uires  lay. 

fVben  (fid  you  go  down  faito  Devonshire  T— 
I  went  on  the  Slat  of  December,  and  cime 
back  on  Monday  the  8th  of  JatfOary. 

As  yon  are  a  school*master,  yon  must  know 
the  time  of  jfour  going  out?— My  wite  was  in 
Devonshire  ;^  went  to  see  her ;  she  was  aick| 
and  is  since  dead. 

Cinsa-ezamined  by  Mr.  Moriot^. 

What  time  dkl  you  aee  this  old  woman  on 
the  8th  f --It  Wai  after  candles  were  lighted ; 
after  1  bad  shifted  myself,  I  came  and  sat  down 
by  the  tire,  with  Geoi^  Sqnires  and  Mr. 
Wake;  I  bad  never  seen  Gcof^  before;  I 
asked  my  landlady,  who  he  was  f  she  said,  his 
name  waa  Sqolres,  and  that  his  mother  and 
sister  were  in  another  room ;  after  Which  the 
old  wqman  catee  out  to  caU  her  son  to  go  to 
bed, 

'  What  time  did  they  go  away  the  ntkt  diy  ? 
--^I  don't  know  what  nme;  lot  when  the  ptl 
name  to  call  me  from  the  school  to  breakfhst, 
Aey  were  then  in  the  kitchen. 


'  Hew  nt  n  Portersbam  from  AMeisbniy  f'*** 
II  is  aloitt  a  ftdle  diHance. 

Are  yon  snre  yon  aaw  Oeoige,  after  bw 
came  hack  agstn  mmPorfersbafo  f — ^I  am ;  hm 
came  back  agahi  in  the  etening,  and  drank  a 
nuig  of  beer  at  my  d<ior,  aft^  aehcKit^tiiiic^ 
whh  WnKam  Clarke,  in  the  street. 

What  might  it  be  o'clock  ?— It  might  be  ftvw 
o^clock;  t  saw  no  more  of  Mas ;  George  said 
be  wouM  not  stay  any  longer,  for  he  mnst  go  i» 
Porterebam ;  I  dkt  not  go  oot,  but  went  to  bed 
aftefw&rds. 

John  Bail^  sworn. 

Bail^,  I  live  at  Abbotsbury,  and  am  a  oiff* 
penter. 

Mr.  Davy.  Look  at  that  old  woman ;  do  yoa 
know  her? — BaiUy.  I  do;  the  man  and  wo- 
man behind  her  are  George  and  Loc^  :  I  saw 
them  at  Abbotsbury  on  the  Ist  of  Jaooary 
1753,  at  the  OM  Ship,  the  excise  oflice  ;  and  I 
saw  them  all  three  there  the  Monday  and  Tues- 
day, which  was  a  week  after.  Bf y  yard  joina 
to  the  Old  Ship ;  I  saw  them  most  days  of  that 
tbne;  I  shaved  George  twice,  the  time  he  waa 
there,  m  the  Wednesday  and  MOA<lay  after  $ 
I  practise  the  tride  of  a  barber  as  well  as  a 
carpenter. 

How  long  have  yon  kndwn  the  old  womsti  f 
—I  have  known  her  ten  or  fltleen  years,  and 
am  sure  1  am  not  mtstakea. 

How  long  have  yon  known  the  stftt  and 
daughter  P— Not  so  h»ng  ;  1  have  known  theoi 
above  three  years ;  that  is,  from  the  last  time 
they  came  tliere  before  this  1st  of  January  I 
mentioned. 

By  what  circumstance  do  you  recollect  it  to 
be  the  1st  of  January  ? — I  bad  a  brother  thai 
used  the  sea,  and  he  went  away  that  very  day 
for  Bristol ;  I  am  certain  that  was  tlie  verjf 
day :  be  left  something  of  a  will  for  me  to  en- 
joy, if  he  died  ;  and  he  has  since  returned,  and 
taken  the  paper  from  me. 

[Cross-csttfflined.] 

Mr.  Morion.  What  time  did  you  see  theii| 
at  Abbotsbury  on  the  1st  of  January  ? 

BaiUy.  It  was  in  the  evening,  betwixt  eigb| 
and  nine  o'clock,  by  the  kitclien  fire. 

Hr.  Davy.  Do  you  remember  the  dancinff 
there?  ^ 

Bailey,  I  cannot  say  I  do,  for  I  went  hom# 
to  bed. 

2^b»uu^nion  sworn. 

Anton.  1  live  at  Abbotsbury,  and  am  alabonf» 
ing  man ;  I  knew  that  old  woman  very  well, 
and  her  son  and  daugbt^,  as  she  calls  them. 

Mr.  Wiiki.  Did  you-everseethemat  Ab- 
bolslff1^3r ,  and  when  ?— ifnion.  J  saw  them  aa 
old  Christmas-Day  there,  being  on  a  Friday, 
the  5tb,  at  John  Gibttons's  house ;  they  were 
all  thrtelotfether;  1  had  seen  them  a  day  or 
•two  h^fxire  that. 

Had  yon  seen  them  before  this  tlnte  of  cam* 
ing  there  P-^^-I  had  seen  her  about  four  yeitf 
ago,  and  her  son  and  two  daughters  With  her. 

Do  yon  kuaw  one  WiiHam  Clarke  f-^i  dai* 
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h^  was  vilfttbcai  atlhomielime;  tfity  wm  i  beforef— A  priT«|te  hoofe  $  she  used  to  lie  at 


kitiiato  Un^her;  thai  k,  iiuc v  aod  lie» 
pifcathjirti;  k  waa  raportad  ao  tfieo. 

Q<B(Wi  f  TBiiiiued  by  Mr.  Norm. 

lla  Foa  kpov  Ihflir  jEcaaooa  for  ooimng  ttiareP 
^ITo,  I  do  not. 

flair  laiig  have  yaa  iiredal  AUioiabwyP-'- 
AkMairejreaiy. 
How  far  18  that  ffom  tbaaaa?-*-IiisAbDiUa 

John  Hamkini  awom. 
Bamkuu.  I  liva  at  AbMAvij,  and  am  a 


MrMatcasfnt,  Laak  at  ihatold  voman  thalaita 
fbsB,  ojmI  ber  aon  and  dauffhtor.-^Hov&ifif.  I 
do;  i  koew  tton :  laaif  mm  at  Gibbona'aat 
ihtrtatoy,  od  the  l$t  of  Jaongrj,  ak>ut  eight 
«tMht.  - 

Wlial  January  ?«^I  am  oo  acbobr ;  It  waa 
pal  lart  Jamiary,  but  January  waa  a  Iwelris- 
ipoatli ;  tbe  aon  and  dangbter  were  dancmg 


Who  played  oo  tbe  rjoUn  tbat  time  P—Uel* 
aiiiaadeca  Arnold. 
Wbaae  waa  the  old  woman  f-«-Sbe  waa  attling 
the  other  boyae  by  tbe  fii»«ide  in  the 


an  tiie  < 

Jiwavoo« 


Wbydoyoneall  H  the  kitchen  belonging  to 
lt«  olhtr  booae?-»-Tfaat  ia  the  lower  bouae» 
joinioff  to  tbe  aame  booae. 

JKa  yoa  aee  the  old  woman  more  ihaa  once  f 
«— I  naw  her  e? ery  day  till  tbe  day  aba  weiit 
mway,  which  waa  on  a  Tueaday ,  beiog  tbe  9tb 
4ay  of  tlio  month. 

lind  you  erer  aeen  the  old  woman  before 
thai  Jamiaiy?— Yea,  8ir,  I  bad,  it  may  be  a 
twpf  or  three  helhre,  at  George  Cie- 


By  what  do  you  remember  tfab  particular 
time  of  yomr  $99mg  her  P— Beca«ae  it  waa  on 
liaw*Year'a  di^,  and  beiog  holiday  time  we 
jotlodMOtqg. 

Ware  yon  acfiioi/tfffd  wiih  them  before  tbia? 
0^Qf  I  waa  oot^ 

JM  yon  danoe  with  tham?— Yes,  I  did,  on 
4he  Monday  night. 

Can  yoH  tell  how  they  were  coupled  f-*-I 
4iipnat  tali  who  ray  ne^boon  danced  with^ 

Whom  did.Glarj((b  dance  with  ?-- 1  cannot  tell. 

Whom  did  you  dance  with  ?— I  cannot  tall 


Craaa-examiaed  by  Mr.  iUbrton. 

Thkwaaa  eery  merry  dance:  wWitbadyou 

lan  at  a0  day  r  Had  you  kept  holiday  the 
wMe  day  P  Cannot  yon  remember  your  part^ 
nw  p.— J  do  not  jnaoiember  my  partner. 

Kar  who  danced  with  Lucy  P-^No,  I  e»n- 
flot ;  there  was  a  very  great  comnany  of  na. 

Whom  did  Geoigo  SmsewithP-^I  do  not 
koow. 

Dq  yma  iwommbar  tbe  {dacaP^Yea,  I  do ; 
jl  waa  in  Gihbona'a  parlour;  it  waa  a  common 
dineiv  any  body  aaight  eome  aa  would. 

Whal  wan  Cl^QiOQl^'ajMie^  wbffcahe  caine 
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tbat  bonae. 

Whaiia  hia  ftradaP**«He  ia  notrade»iMita 
fiaberaaan. 

PooB  henerer  catoh  anch  a  Ihiipg  as  a  baod- 
kerchief,  auch  aa  ia  round  your  neck,  at  aea  P 
*«-No,  not  aa  1  knowof« 

What  had  the  old  woman  uaad  to  deal  in  ?-* 
I  never  aaw  hnr  deal  in  any  thing ;  I  hare 
beard  people  talk  aba  aold  tbinga. 

Waa  k  haadwartoP— I  do  noi  know  what 
waiiBitwaa. 

Dkl  you  oTor  talk  with  barP— Yaa»  once  at 
Glementa'a. 

What  waa  yomr  caovaiaaiion  then  f — |t  waa 
i^bout  telling  of  fortnnaa ;  we  aaked  her  qiiea* 
tiooa,  and  ahe  told  ua  she  waa  no  lortnna* 
teller. 

Did  ahe  telLyou  what  her  trade  waa  P— No ; 
we  went  ^ut  our  hnaineaa;  them  were  two 
young  men  with  me. 

Mr.  Daa^  Now  we  )ea?e  Abbbatthnry,  and 
come  to  Portcnham. 

WiUiam  Hainei  aworn. 

TF.  Baina.  I  lire  at  Portersham. 

Mr.  Vavy.  Lookat  that  old  woman ;  do  yon 
know  herP-~1F.  Uainei,  I  know  her  rerv  well, 
her  name  k  Mary  Sqnkaa ;  I  hare  wiown 
her  thirty  yeara  and  upwarda'. 

Where  did  you  aee  her  laat  P-*-I  remeaabar 
seeing  her  at  Portersham  on  tbe  9tb  of  January 
1753. 

Do  yon  know  tbat  young  man  and  woman 
that,  are  by  her  ? — I  do ;  they  are  George  and 
Lucy  :  they  were  all  three  of  them  at  my  door 
with  Willkm  Clarke  from  Abbotsbury  ;  they 
were  going  lo  ibeir  quarters,  the  sign  of  tlio 
Chequer,  Joshua  Framntoo'a  bouse ;  Clark^ 
callea  at  my  bouse,  to  know  if  i  had  done  hia 
clothes  (I  am  a  tailor.)  I  asked  the  old  gen^ 
tlewoman  and  the  reat  to  coo^  into  my  house, 
but  they  did  not,  and  went  on  to  tbe  Chequer  t 
after  that  1  went  down  to  the  Chequer ;  there 
was  one  Richard  Chipman  ;  we  drank  a  pot  of 
beer:  Mra.  Bqnirea  sat  in  ooe  corner,  and 
Georffe  in  tbe  other,  and  L4icy  and  Clarke  ber 
fine  the  fire  m  the  kitchen.      , 

What  sort  of  weather  waa  it  that  night  ?-*-*j4 
was  terrible  bad  weather  tbe  next  day  |  I  lefl 
them  tbat  oigbt  there. 

What  makes  yon  remember  if  to  be  tbe  9th 
of  January  P — I  rent  aahop  at  Abbotshary,  and 
waa  going  there  oo  New  ycar'a  day ;  and  ha- 
caose  of  the  old  Christmas,  I  never  went  till 
Monday  the  8th.  Although  I  bare  known 
tbe  old  woman  ao  long,  yet  1  never  bad  a^y 
knowledge  of  the  yoMiy  onea,  till  William 
Clarke  courted  Lucy :  as  for  George,  tie  mi^ht 
pasa  by,  but  I  never  bad  any  knowledge  of  hioi 
till  then.  I  Uved  two  yeara  at  Ahbotsbury :  I 
wasoace  at  work  atCieoigejCkmenta'a,  and 
the  old  woman  happened  to  be  there  all  the 
time  1  waa  tbd^  whkb  waa  seven  or  eight 

4w- 
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Cross-ezaminatioD  by  Mr.  Nares, 

What  time  in  the  afternoon  did  yon  see  them 
nt  your  door  on  the  9th  of  January  ? — It  was 
about  ten  or  eleren  o'clock  in  the  fore  part  of 
the  day. 

Did  you  go  aAer  them  to  the  Chequer  ? — I 
did. 

In  how  long  time  after? — About  am  hoar  or 
two  after  them* 

How  long  did  you  stay  with  them  ?— I  only 
drank  a  pot  or  two  of  beer. 

Did  you  see  George  Squires  there  ?— No,  I . 
did  not  see  him  there  any  time  after  that  after- 
noon ;   after  I  went  away,  I  went  to  Abbots- 
bury,  and  T  met  him  in  the  fields  that  come 
from  Abbotsbury. 

John  Haines  sworn. 

J.  Haina.  I  am  son  to  WiUlam  Haines  of 
Portersham ;  I  live  there  with  my  ftither. 

Mr.  Willes.  Look  at  that  old  woman ;  do 
yon  know  her?— J.  Haines,  I  have  seen  her 
before,  at  Portersham  on  the  9th  of  Januarv. 

Do  you  know  her  son  and  daughter? — Yes, 
I  saw  them  there  the  same  time. 

VVbat  day  of  the  week  was  the  9th  of  Ja- 
nuary ?— It  was  on  a  Tuesday  ;  they  lay  at 
the  Chequer ;  William  Clarke  came  with 
them ;  they  came  there  about  nine,  ten,  or 
eleven  o'clock ;  William  Clarke  lay  there,  so 
did  they ;  they  went  away  about  nine  or  ten 
the  next  day  ;   it  was  a  very  bad,  rainy  day. 

Cross-examination  by  Mr.  Williams. 

Did  yon  ever  see  this  old  woman  before  that 
tinie  ? — I  saw  her  at  Abbotsbury  on  the  6th  of 
January,  and  never  before. 

Did  von  see  them  in  the  evening  ?— I  do  not 
remember  I  saw  them  in  the  evening ;  f  saw 
|bem  the  next  morning. 

Did  yon  see  an  exciseman  there  ?— No,  I 
4id  not. 

How  came  yon  to  be  so  particular,  as  to  the 
ilay  ?— The  reason  is,  because  I  saw  them  at 
Abbotsbury  the  6th  of  January,  the  Epiphany 
day ;  I  was  at  Abbotsbury'  then. 

How  long  have  yon  lived  with  your  father  ? 
«*-Ever  since  1  was  bom. 

Mr.  Davy.  Upon  your  oatK,  w  this  the  very 
woman  ?— /.  Haines,  It  is  ;  I  cannot  be  mis- 
taken. 

Francis  Bewley  sworn. 

Jl  Bewley. .  1  live  at  Ridgway,  and  keep  a 
amall  public  hoose,  the  sign  of  the  Sloop  a- 
ground. 

Mr,  Davy.  How  many  miles  is  that  from 
Portersham  ?— F.  Bewley.  It  is  four  or  five. 

Look  upon  that  old  woman  there,  and  tell  us 
whether  you  have  seen  her  before?— I  have 
•ereral  times  at  my  house. 

Did  you  see  her  at  any  time  about  a  year 
ago  at  your  house? — I  did  on  Wednesday  the 
10th  of  January. 

Were  the  son  and  daughter  with  her  at  that 
timei  andClarka  pf  Abboisbary  f-^Tbajr  were. 
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What  time  migbt  they  come  (o  you?— I 
believe,  betwixt  nine  and  eleven  in  themomingf^ 

Did  they  come  in  all  together? — I  don't 
know  whether  they  came  all  together,  butthejr 
were  there  all  together  in  a  short  time. 

What  had  they  to  eat  or  drink? — At  first 
they  had  some  roll  and  cheese ;  I  carried  it 
myself ;  and  they  had  some  beef-steaks  for 
dinner,  at  about  one  or  two  o^elock,  or  after ;  it 
was  not  much  ofi*  of  that. 

Do  yon  remember  the  circumstance  of  any 
body  having  a  dead  horse? — ^Yes,  Sir;  a 
woman  going  from  Siron  market  to  Wey- 
mouth market,  the  horse  was  taken  sick  upon 
the  road,  and  she  hired  my  horse  to  ride  to 
Weymouth  market :  she  bid  me  take  care  of 
this  horse,  and  get  a  blacksmith  to  do  some- 
thing to  him,  and  the  horse  died  on  the  Wed» 
nesday  morning,  at  almost  dav  :  I  got  a  man 
to  lend  me  a  horse  to  draw  him  out  of  my 
stable  to  a  place  behind  my  house,  under  a 
hedge :  when  .the  woman  came  back,  she 
desired  me  to  give  somebody  six-pence  to 
skin  him,  and  the  horse  was  a-skinnmg  as 
they  came  along  into  the  yard. 

Did  Clarke  stay  at  your  house  that  night? 
•—No,  he  did  not:  a  man  was  selling  tur- 
nips, with  two  horses  about  the  parish;  and 
Clarke  had  spoke  to  him,  as  far  as  I  heard, 
to  come  to  he  to  carry  him  home  on  one  of 
those  horses  :  it  was  a  terrible  wet  day  at 
ever  I  knowed. 

Where  did  the  gypsey-woman,  her  son 
and  daughter  lie?— They  lay  at  my  house 
that  night. 

Before  yon  were  np  in  the  morning,  did 
any  body  come  to  your  bedside? — Yes,  ^ 
George  Squires  did,  with  his  mother:  he 
told  me  he  had  a  pattern  of  a  waistcoat,  [He 
produces  a  remnant  of  nankeen]  this  is  the 
stuff. 

What  did  he  say  to  yon  ?— The  first  he 
said  was,  he  asked  me  if  I  wanted  a  waist- 
coat, and  said  be  had  been  to  AbbotsburjTy 
and  money  was  short,  and  I  should  have  it 
cheap.  I  said,  I  did  not  understand  it,  and 
I  never  had  such  a  waistcoat  iu  my  life,  and 
I  did  not  want  it:  with  that  his  mother 
came  iu,  and  said,  they  were  short  of  money, 
and  desired  to  leave  it  in  my  hand,  and  desired 
I'd  take  it  for  the  reckoning,  which  I  did» 
and  have  had  it  ever  since.  They  told  me 
they  would  either  send  the  money,  or  bring  it. 

Had  you  ever,  before  this  time,  seen  the 
gypsey-woman  and  her  daughteV?— I  can't 
say  justly  to  the  old  woman ;  I  once  saw  the 
son  and  danghter  dancing  at  our  house,  when 
thev  lodged  at  Broadway  once. 

Mr.  Daoy  to  George  Squires,    Look  at  this    • 
piece  [[he  takes  the  nankeen  in  his  hand.] 

Squires.  I  can't  swear  this  is  the  same  that  I 
left  with  him,  but  it  is  very  much  like  it;  it  is 
the  same  sort  of  stuff. 

Bewley.  I  wrote  my  name  open  it,  before  I 
let  it  go  out  of  my  custody  to  any  body ;  my 
name  is  now  on  it* [Shewn  to  the  jury,  and  ap« 
peared  with  bii  name  on  it*] 
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Mr.  I>siy.  How  do  yon  rein«ml>er  the  time 
poTlioularij.' — Bewley.  I  am  sare  it  wai  that 
tine^  hf  rmon  it  was  such  weather,  and  tlie 
BlaxMAM  tneions  were  sitting  at  court ;  it 
a  Aiod,  and  the  dying  of  the  horse,  and 


flow  fkr  is  Blandford  from  Ridgway  F — It 
is  fiileea  oomputed  miles.  We  know  that 
scsiisns  is  always  kept  the  8th  or  10th  of  Ja- 
nary :  mai^  of  my  neighboars  were  at  -  the 
semNis,  and  told  me,  when  they  came  home, 
what  aflood  ibcre  was  in  going. 

Cross-examined  by  Mr.  Moretan, 

Are  yoa  sure  this  was  Jauuary  1753  ? — It 
was  Janiary  was  twelve  month. 

Af«  yoa  sore  you  hare  seen  George  and  his 
sister  a-danoing  before  this? — Yes,  Sr,  I  have, 
three  or  lour  years  back ;  bat  I  canH  sav  I 
bad  seen  the  old  woman;  they  lodged  at 
Broadway  then. 

What  trade  did  they  carry  on  ? — Upon  my 
word,  I  cannot  tell. 

Did  not  you  know  of  their  dealing  in  nan- 
keens ? — 1  never  knowed  they  did ;  they 
hrooglit  thb  to  me ;  I  never  saw  them  have  a 
bit  in  my  life  before. 

How  far  is  RidgWay  from  the  sea  ? — It  is 
aboat  two  miles. 

Were  you  up  here  when  Mary  Squires  was 
tried? — No,  1  was  not. 

Were  you  not  applied  to  by  George  or  Lucy 
to  oome  op  to  that  trial  ?— No,  I  was  not  I 
read  in  the  news  of  a  Mary  Squires  tried  for  a 
robbery,  but  I  did  not  know  that  it  was  this 
Mary  Squires ;  I  said  there  were  others  of  that 
name. 

Mr.  Davy.  Did  yon  ever  know  a  Mary 
Squires  with  such  a  race  as  this  f — Bewley,  No, 
Sr. 

Thomas  Mockeridge  Bwon^ 

Mr.  2>a9y.  Inform  the  Court  who  you  are, 
and  whether  you  have  ever  seen  those  three 
penoDS,  and  when  and  where? — Mockeridge.  I 
&ve  at  Abbotsbnry  now ;  I  had  been  at  Ridg- 
way  and  Upway  selling  turnips  (it  was  very 
had  weather)  on  the  10th  of  January,  by  the 
present  stile;  it  was  the  Wednesday  after 
aid  Christnoas-day.  I  found  the  old  woman, 
her  son  Georee,  and  her  daughter  Lucy,  and 
William  Clarke,  at  Mr.  Bewley's  house,  at 
the  sign  of  the  Ship ;  I  had  made  an  end  of 
selling  my  tomips  before  I  came  there;  I 
came  in,  1.  believe,  between  twelve  and  one 
at  noon,  aAd  think  I  stopped  there  till  be- 
tireen  two  and  three. 

Had  yoQ  seen  the  old  woman  Mary  Squires 
belore? — I  had  several  times.  I  remember 
seeing  her  at  George  Clements's  house,  going 
down  towards  the  sea,  (we  call  it  Gracechorcb- 
street)  about  three  years  ago  before  that. 

Are  TOO  sure  those  are  the  peqple  you  saw 
there  thai  day? — T  am  upon  my  oath,  and 
will  not  oome  hsre  to  speak  a'  false  word  for 
the  world. 

Do  yoo  know  of  any  accident  that  hap- 
jpensd  to  n  horss  on  this  day  ?— *N0|  1  do  not. 


[Cross-examined.] 

Mr.  Nam.  Where  did  yoo  ffo  back  to 
afterwards? — Mockeridge.  To  AbEotsbury:  1 
had  two  horses;  I  rSde  one,  and  William 
Clarke  the  other;  he  went  to  Portersham, 
where  he  lodged,  and  I  went  home  with  my 
horses ;  he  took  leave  of  those  people  at 
Ridgway. 

John  Taylor  sworn. 

Taylor.  I  live  at  Fording:ton,  at  the  sign  of 
the  Coach  and  Horses. 

Mr.  Davy.  Whereabouts  is  that  ?—7ayibr.  It 
is  joining  Dorchester ;  it  is  not  a  stone's-cast 
apart ;  many  do  mistake  it  for  part  of  the  town. 

Do  yoo  remember  this  unhappy  old  woman  P 
—I  know  her  perfectly  well;  I  have  seen 
her  above  once  or  twice. 

Do  you  know  that  girl  and  the  young  man 
there? — 1  do,  and  have  known  them  some 
years ;  they  are  her  aon  and  daughter;  I  saw 
them  at  Fordington  on  Thursday  the  11th  of 
January;  they  were  not  in  my  honae,  they 
were  in  my  stable  on  the  lOth ;  there  was  sucth 
a  rain,  they  could  not  pass  along  the  road  ;  the 
waters  .were  so  high,  they  went  through  a 
neighbour's  house  and  my  stable  the  back  way. 

Are  you  a  miller  ? — no,  but  there  is  a  mul 
lies  close  by  my  door. 

How  did  thev  get  through  the  water  ? — ^The 
old  woman  took  up  her  coats  and  went  along 
through  it,  and  the  young  woman  was  car* 
ried  over  by  the  miller's  boy  on  horseback. 

Did  you  see  the  old  woman  cross  on  foot?-^ 
Yes,  Sur,  to  be  sure,  1  saw  it  as  plain  as  I  see 
you. 

When  was  this  ?— It  was  on  Thursday  the 
11th  of  January  1753,  in  the  forenoon,  betwixt 
the  hours  of  eight  and  eleven.. 

Did  yoo  see  her  walk  all  the  way  througli 
the  water  ? — I  saw  her  g^lohg  part  of  it,  I 
did  not  see  it  all,  becaw^it  is  two  or  three 
rivers ;  I  saw  her  go  '-^^  two  of  the  rivers. 

Did  you  see  any  bOuy  carry  her  over?-« 
Nobody  carried  her,  she  went  on  foot. 

Did  you  see  the  old  woman  cross  all  the 
rivers? — She  went  over  the  bridges,  asftiriM  I 
know  of  it ;  she  lorded  the  water  at  my  stable* 
door,  or  as  near  it  as  it  is  cross  the  eoort-yard  ; 
I  did  not  see  her  walk  through  all  the  water ;  I 
had  no  business  to  watch  her ;  George  had 
told  me  they  lodged  at  Mr.  Bewley's,  at 
Rid|f way- Foot,  the  night  before. 

Did  they  tell  you  whither  they  were  going  ? 
«-I  can't  lell  where  they  were  going;  tmy 
were  in  the  Blandford-road. 

Cross-ezammed  by  Mr.  WUliatm. 

You  say  you  saw  the  miller's  boy  carryover 
the  daughter? — He  carried  her  over  all  of  it : 
the  place  where  he  took  her  up  she  waded 
through,  and  after  that  there  beVridges ;  one 
is  stone,  and  the  rest  are  wooden  ones. 

How  far  is  it  from  your  house  to  Chettle  f— 
I  cannot  tell ;  I  believe  it  seventeen  or  eighteeo 
miles ;  but  I  don't  know  where  it  is, 
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Timna$  Hunt  swwo. 


Tml^EUtaidh  Coming, 
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Hunt,  I  li?e  at  Chettle,  I  am  a  tibresher. 

Bir.  Wilie$,  Lopk  at  that  old  wmpaD,  her 
flon  and  daagbter :  have  jon  teen  them  before  ? 
^EunU  I  nave  at  Chettle,  on  Friday  the  13th 
•f  Jaoaary  1753,  aboot  (bar  ip  the  aftemooo : 
the  old  woman  came  into  our  back-side,  to  the 
barn-door  to  me,  and  begi^ed  lodging  ef  me ; 
there  wae  no  piiblic-hduse  in  the  place;  I  let 
her  lie  in  anopt^honae  on  aome  clean  oat- 
straw  ;  it  belongs  to  Mr.  Watts  of  Cranboroe : 
I  asked  her,  if  she  had  anj  bod j  beloi^gped  to 
her  ?  she  told  me  she  had  none  bat  a  oonple  of 
chBdren,  and  immediatelj  eittled,  Why  don't 
you  oome  along  F  and  immediately  there  oame 
a  man  and  woman. 

Look  at  thai  man  and  woman  near  her ;  do 
yon  know  tfiem? — ^The  man  I  can  swear  to 
safely ;  the  woman  I  do  not  so  much,,  beeanse 
the  was  co?ered  over:  I  know  the  loan  fall 
wen,  as  I  know  my  right  hand  from  my  left ; 
I  let  them  in  at  night,  and  there  I  foond  them 
in  the  morning ;  and  the  moratng  being  very 
wet,  they  remained  there  till  ten  or  eleten 
o*cloek,  or  it  may  be  something  more. 

Had  yon  ever  seen  the  oU  woman  beferef — 
I  had  not;  but  I  am  Tery  sure  it  is  tlie  woman, 
btibre  God  and  the  worid. 

How  can  you  fix  upon  the  time  ?— It  was  ji 
Ter^  remarkable  day,  the  old  new  year's-day, 
whtph  proTed,  by  idtering  theatHe,  to  be  the 
13th  or  January. 

Cfoes-examipad  by  Mr.  l^S^Hw* 

tKd  von  ever  see  (hem  before?— No,  never 
before  that  Friday. 

Have  you  seen  tbem  since  ? — I  have,  in  She 
•iUr,  about  a  month  before  Michaelmas. 

l>o  yon  know  where  they  came  from,  Ibat 
day  you  saw  tbem  at  Chettle?— Ne,  (Bir,  I 
deaH. 

Howlaris  Rid,.fay-Foot  from  Chettle  r«» 
1 4oaH  know.        ^. 

How   far   is   Ch«^  from  Dowhesterr-**  ^ 
They  count  it  twenty  miles ;  but  I  never  was 
there  in  my  life. 

John  Eldertan  sworn. 

EUerimu  lanaserfwit-aaa ;  aearter4o 
fmt  fatwer  Thane,  at  Mwtto;  I  have  sttp 
thateU  woman,  mi  Ibe  yaui^  mnw,  And 
llmyfHMig  fellow. 

P  Mr.  <8MWMvse.  Whose  r — EUirim.  At 
Martin,  on  Saiivday  aeve»-nifht  afitar  QM 
Ohristwsa  day,  in  the  vesr  If  S8,  in  ihe  alWr- 
IMon,  Jtbout  fear  A'dodk ;  Ihey  all  Hbma  lay  in 
an  out-house  where  I  live ;  the  M  WttSMi 
came  first,  and  asked  my  master  leaf!e  to  lie  i 
there. 
--   DUyau  bear  her  r^MJ  did. 

Was  Iherestsaw  ar  bay  P— I  aaw  jthctt  aH  In 
ili64mtrhanse  ahawt  fov  m  the  evening,  and  on 
the  qMndttg  bafoie  Ihey  went  aivmy . 

What  tiase  did  ya«  see  tbem  In  themsraingP 
—I  saw  them  ahoat«Mrht  o'^oek ;  tbey  were 
giiltiiV op^;  ianieos&la  Ihey  fuie  the  three 
people. 


Had  you  ewraeen  the  «ld  woman  befottp — 
No,  I  had  not. 

Is  your  master  farmer  Thane  here  ?— No  ; 
lie  was  coming  up,  but  was  taken  sick  on  the 
road  ;  he  came  to  SaHsbury  in  company  with 
OS,  and  there  we  left  him ;  he  came  lo  give 
evidence  in  thu  trial. 

Cross-examined  by  Mr.  Narc$. 

What  time  did  they  eome  to  yoor  master'sf 
—Aboot  four  o'dook. 

Did  they  all  come  together  ?-«The  old 
woman  came  a  little  before  the  others:  when 
master  had  granted  lodging,  she  went  ^4 
called  them ;  then  they  came. 

What  is  getting  up  out  of  a  bamf<*— It  Is 
dressing  themael?es ;  potting  on  their  clothcsh 
or  tackling  themselves  up. 

Did  you  see  any  abeets  they  had  ?— No,  I 
did  net  see  any. 

Did  you  see  any  of  their  clothes  off?— No,  I 
did  not ;  they  were  tying  their  clothes  up. 

Did  you  see  their  gowns  off,  or  caps  off,  or 
petticoats  offf — No,  Sir. 

Mn  Dttvv,  Did  the  straw  appear  as  if  they 
had  laid  on  it  ? 

Eldgrton.  Jt  did ;  there  were  marks  where 
they  had  laid. 

WiUmn  Hott  awom. 

J&ri.    I  live  at  Martin. 

Mr«  Davy,  Iiook  at  that  old  woman ;  df^ 
you  ever  see  that  face  before  fSlort.  Yes, 
Sir,  i  have,  at  Martin. 

Do  you  know  that  girl  behind  her,  and  that 
man  near  her  ?— Yes,  »ir,  1  do;  they  are  the 
woman^s  danger  aod  son,  for  what  1  know. 

When  did  you  see  them  before  .^— I  say 
them  ail  three  at  Martin,  on  Saturday  seve»- 
nigbt  afler  old  Cbristmas*day ;  they  lay  in  an 
out-house  at  farmer  Thane's. 

What  do  yon  mean  by  an  out-house  ? — Bjr 
that  I  mean  a  barn,  or  riface  where  was  straw. 

Hpw  did  they  lie  f — I  don't  know ;  1  did  not 
see  tbem  lie  in  bed :  I  am  farmer  Thane's  ser- 
vant ;  they  asked  leave  of  master  to  lie  there. 

What  did  they  lie  upouP — I  cannot  saj 
what  they  lay  upon,  there  was  straw. 

Do  you  take  upon  you  to  say  these  are  the 
same  three  persons  P— I  do,  by  my  life ',  that  t 
say  in  the  presence  of  God. 

iLook  upon  them  again. — I  do,  I  am  spra 
they  are  the  same. 

Cross-examined  by  Mr.  Wiilmmt. 

How  h>i^  did  they  stay  f—»Thfy  came  in 
the  evening,  aad  went  away  the  next  morning. 

Did  you  see  them  at  any  other  timeP — I 
saw  the  old  woman  in  master's  house  by  the 
fire,  and  her  daughter  was  joining  china  for 
tnem. 

John  Blandford  sworn. 

X  Blan^9rd.  1  lite  withftmer  Thaoe^  at  . 
Martin. 
Mr.  WUki,    What  ave  fm  f^Bhndfifrd. 
emA. 
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liodk  si  tktt  oM  wMi8ii.**~l  Mif  b^  thcro 
im  iIm  Saturday  eveningy  M?en  nights  after 
liA  CMrtats,  about  four  o^clocfc,  or  aonie- 
Mag  dtn^  wluch  k  the  Idth  of  Jamtarj. 

Bh  jao  aee  only  the  oM  wmnta?<^No,  I 
an<y  aw  her,  beoanae  she  came   in  befef« 

Had  yoo  erer  seen  faer  befbre  thai  timeP— 
9o,  1  doo't  kaow  that  ef  er  1  did. 

Bid  she  lie  at  farmer  Thane's?— She  did 
BMiewfacrp,  bat  I  eaooot  leii  where  ;  I  did  not 
aee  her  afterwards  then. 

Ciwacxamwed  by  Mr.  iHerKm. 

Boir  l«D9  might  yon  aee  her  f — It  might 
be  halfa  quarter  of  an  hoar,  or  something  leas. 

Have  yoa  seenher  since  that  time  f— I  hare. 

When  ?-^Last  Wednesday. 

Yei  you  can  swear  to  her  after  a  year  and 
Uf  f— Yes,  Sir,  if  it  was  iO  years  I  could. 

Jottfm  H^iyitT  swera* 

/.  Hayur.  I  fife  at  Coombe,  and  am  a 
mabter. 

Mr.  Goscoyne.  Do  yon  Inow  tfast  old  wo- 
nan,  and  yoong  man  and  woman  ? — I  do  all 
Aree :  I  saw  them  between  Hertiu'  and  Coombe 
the  Sanday  aeven-night  after  Old  Christmaa ; 
I  met  them  on  the  road  as  they  were  commg 
iW  Coombe,  about  de?en  in  the  morning. 
.  What  year  do  yon  mean  ? — I  mean  in  theyear 
1T5S ;  the  young  man  was  a  little  before  them, 
and  the  old  woman  had  hold  on  the  daughter's 
band :  the  yousg  oMUi  asked  me  how  far  it 
wu  from  Coombe  ?  I  said,  1  thought  he  knew 
atwdl  as  1  did  (as  I  had  seen  him  befbm)$ 
die  old  gentlewoman  was  half  a  dosen  Ingg^ 
Mbd  Dim  ;  ahe  asked  me,  and  1  told  her  it 
waa  two  miles  and  a  half. 

Had  you  seen  them  both  before  ? — I  bad,  but 
lean'tsay  I  had  seen  the  young  woman  before. 
What  IS  the  reason  you  know  that  particular 
Aty? — By  reason  my  wife  was  gone  over  to 
beep  Christmas,  and  I  was  going  to  fetch  hei; 
Inme  firom  Martin :  and  I  saw  them  sgain  the 
same  day  at  Coombe ;  I  came  back  to  Coombe 
asain  the  ssme  sight  t  I  saw  them  on  the 
Msoday  morning  at  7  o'clock;  J  saw  them  at 
■rs.  Grerille's,  the  sign  of  the  Lamb  ;  Tho- 
Bus  GreriUe  is  dead ;  I  went  down  to  ask  him 
if  be  had  a  load  of  furze,  I  wanted  a  load ; 
there  this  old  gentlewoman  sat  in  the  corner, 
aad  Oesrge  stood  up  in  the  middb  of  the  house, 
ssd  Lney  sftnod  by  him ;  I  never  spoke  a  word 


Cross*ezamtned  by  Mr.  Ufarti. 

Bow  long  before  this  was  it  that  you  bad 
MB  this  old  woman  befeni  r— I  cannot  isty,  it 
My  be  two  yean. 

Whit  did  ysu  tske  them  to  be?— I  took 
them  Is  be  what  wo  call  gy  psey  people. 

Where  bail  yoo  seen  George  before  f«^I  had 
leea  him  often  at  Coombe. 

Without  bis  mother?— Yes,  and  with  his 
■athsi. sscse yissrs  back)  hutshe  migbt  be 
tbeie  at  that  time  and  I  not  see  her. 


Is  Cdombe  a  market  town  P-- Ifo,  it  isayiU 
li^;  I  heard  of  her  being  indicted  for  robbmg 
a  m\^  and  I  was  apniied  to  to  come  up. 

Were  yoa  here  when  Greville  was  indleiedf 
—'No,  I  was  not  here  time  entj^h. 

Did  you  come  up  to  the  okt-^oraan's  trial  f 
—1  was  not  applied-to  to  come  up ;  I  told  it, 
as  soon  as  erer  I  heard  Greville  went,  that  I 
met  her  m  such  a  place. 

Why  did  you  not  appear  to  give  evideneiT 
belhre?-— I  was  not  sobfrnnsed,  is  the  cause  I 
didaoteome. 

Mary  Greville  sworn. 

M.  Greville,  I  live  at  Coombe. 

Mr.  Bavtf^  What  relation  are  yon  to  Tho- 
mas Grevilte,  who  was  indieted  ft>r  peijor/ 
heref*— JIf.  Greville.   1  am  auser  to  him; 
he  is  dead. 

Look  at  that  eld  woman,  and  the  girl  in  a 
capuifaiti,  and  the  maS  behind  her.— I  Imofr 
these  three  persons. 

Where  did  yon  see  them  F — I  saw  them  ott 
Ae  i4th  of  January,  on  a  Sunday,  at  my  mo- 
ther's house,  the  sign  of  tfie  Lamb  at  Coombe  i 
I  live  in  the  same  beoae;  they  wettt  away  on 
the  Monday  momhig. 

Do  yon  speak  with  disolttte  certainty  thai 
these  are  the  very  penons  yon  saw,  and  no 
other  r—TheSB  be  the  very  penons  mdeed. 

May  Tou  not  be  mistaken  P-^It  is  imposslbis 
rsbould}  I  am  veiy  well  satisfied  I  am  not 
mIstalEsn  in  them. 

Had  you  ever  seen  them  bsAweP— I  don't 
remember  1  ever  did. 

Did  you  notice  the  old  wotnan  P— Yea,  1  did. 

I  spMc  of  her  featnras,  not  her  professwn* 
—That  is  what  I  mean  $  and  that  is  the  veiy 
son  and  daughter  indeed. 

Cross-examined  by  Mr.  WilUami: 

Who  waited  upon  them  ? — ^My  mother  did  ; 
they  were  by  the  kitchen  fire. 

What  time  did  they  oome  in  ?— They  came 
in  between  two  and  three  in  the  afteinoon. 

When  did  they  'go  away  P— They  went 
away  between  seven  end  eight  in  the' morning. 

How  far  is  Coombe  from  Biartin  P— It  is  four 
mUes. 

George  7h»U  sworn. 

G.  Tovil.  I  live  at  Coombe ;  I  have  utm 
that  oM  woman  and  her  two  chHdren  before. 

Mr.  Willei,  When  did  yoo  see  them  bsfinre  f 
-^Totni,  I  saw  them  on  the  Sunday  was 
seven-night  after  OM  Christmas  day,  whioll 
was  the  14tb  of  January. 

Are  yoit  certain  of  it  P— -I  am  very  ABrtiio. 

Where  did  you  see  them  P— At  Miry  Gse- 
vine's,  at  the  sign  of  the  Lamb. 

Were  you  in  company  with  themP-^No,  I 
wss  not ;  nobody  but  the  landlady  and  I  diank 
together ;  we  were  pssslag  our  aeeouMk 

How  long  were  you  there  P— I  believe  I  Was 
there  flPOtt  two  o*ciook  to  four. 

*  Seethe  PiroceedlofBagilBsthitSrsS^>p.ll^. 


367J 


27  GEORGE  II. 


Trial  tf  Elizabeth  Ctamiagf 


[368. 


be. 


Had  yoa  ever  teen  the  gyfuey^wcmna 
foK;?— I  don't  know  that  efer  I  did :  there 
was  another  man  in  company  with  them ;  I 
believe  he  was  a  carpenter;  be  bad  a  leather 
apron  on :  he  cj^ed  me,  if  I  was  a  carpenter; 
I  laid,  i  was  aifrelUwisber  to  it 

Cross-examined  by  Mr.  Morton, 

When  were  voa  called  ? — ^The  first  time  I 
was  subpoenaed  was  in  May. 

Have  you  been  to  see  the  old  woman  since  ? 
^  ha?e,  and  am  sure  it  is  the  same  woman. 

Are  yoa  sure  to  them  all  ?— I  am. 

Richard  Aimer  sworn. 

it.  Aimer.  I  live  at  Coombe,  and  am  ser^ 
Tant  to  farmer  John  Harris. 

Mr.  Gascoyne.  Look  at  that  old  woman : 
who  is  the ?-~R,  Aimer.  Marv  Squires;  and 
•he  in  the  capuchin  is  her  daughter  Lucy ;  and 
the  other  person  by  her  is  her  son  George. 

Where  have  you  seen  them  before? — I  saw 
them  at  Coombe  on  Sunday  the  14th  of  Ja- 
nuary 1753,  just  after  one  o'clock ;  they  were 
travelling  upon  the  road. 

Did  you  speak  to  themP — Her  son  asked 
me,  how  far  it  was  to  Sutton  ?  I  said,  1  could 
not  tell,  for  I  was  never  there. 

What  conversation  had  you  with  the  old 
woman  ? — It  was  in  the  way  of  bantering  and 
telling  of  fortunes. 

Did  you  speak  to  the  young  woman? — I 
never  said  a  word  to  her ;  1  saw.  the  old  wo- 
Bsan  afterwards;  she  came  to  our  master's 
door. 

'  Do  yoji  know  what  for?— No,  I  don't ;  and 
I  saw  tier  son  on  the  Monday  morning  at  the 
widow  Greville's,  at  Coombe,  but  I  never  spoke 
a  word  to  him  there,  or  he  to  me. 

Did  you  see  the  old  woman  or  daughter  on 
the  Monday  ? — No,  Sir,  I  did  not. 

Cross-examined  by  Mr.  Ndre$. 

When  they  spoke  to  yon  between  Sutton 
and  Coombe,  did  you  know  them  ?— No,  Sir. 

Then  how  do  you  know  that  this  is  George 
and  Lucy  ? — I  know  that  only  as  they  told  me 
■inee,  for  I  never  saw  them  before  in  my  life. 

Did  the  old  bulytell  you  your  fortune  ?— 
Yes. 

AH  is  come  true,  I  hope?— I  did  not  think 
aov  thing  was  true  when  it  was  done. 

What  did  you  give  her  for  telling  yoa  your 
fbrtone  ? — ^Two-  pence. 

Were  her  daughter  and  son  by?— They 
went  on  while  we  talked  together. 

What  time  did  you  see  her  at  Coombe  ?— 
Upon  my  retarn  therein  the  evening  I  saw  her.  I 
^  Have  voa  seen  her  since  ?~I  never  saw  her 
since,  till  I  saw  her  in  Newgate. 

Robert  Merchant  sworn. 

R.  Merchant.  I  live  at  Coombe,  I  am  a 
carter. 

Mr.  Daty.  Do  yon  know  that  old  woman  ? 
— Jt.  Merchant,  1  do,  very  well. 

Do  ypa  know  h«r  son  imd  daughter  ?— 


They  were  gone  on,  when  I  saw  the  old  wo- 
man. , 

Where  did  yoa  see  the  old  woman  ?— At 
Coombe,  the  14th  of  January. 

Do  yoa  know  the  day  of  the  week.^— No, 
Sir. 

How  do  yoa  know  it  to  be  the  14th  of  Ja- 
nuary ? — By  my  master's  account  and  the  far* 
rier's ;  I  asked  master  that  day,  what  day  of 
the  month  it  was  ? 

Cross-exainioed  by  Mr.  Williams, 

When  did  your  master  tell  you  it  was  the 
14th  of  January  ? — We  had  a  horse  bad  that 
very  day  the  woman  was  there ;  and  master 
and  the  farrier  disputed  it  to  the  best  of  their- 
knowledge,  that  that  was  the  day  that  I  saw  her. 

What  is  your  master's  name?— My. master 
is  farmer  John  Harris. 

When  had  you  this  dispute  ? — We  had  no 
dispute  at  all. 

When  did  yon  hear  your  master  say  it  was 
the  14th  of  Japuary  ? — The  same  day  the  wo- 
nian  was  there. 

How  came  yoa  to  be  talking  of  the  d^y  of 
the  month  ?— Beiog  the  horse  was  bad,  Sir  ; 
and  because  the  horse  was  bad,  they  set  down 
the  day  of  the  month. 

What,  were  they  settling  their  accounts  ?~ 
They  were,  so  far  as  I  know :  master  was  to 
pay  the  farrier  money  for  curing  the  horse. 

Was  there  any  talk  then  about  the  gypsey  f 
—No,  Sir,  I  heard  no  talk  about  the  gypsey. 

Martha  Waters  sworn. 

Waters,  I  live  at  Coombe.' 

Mr.  Willes,  Did  yon  ever  see  that  old  wo- 
man before  ?— IFa<cr«.  Yes,  1  have  at  Coombe, 
on  the  14th  of  January. 

Were  her  son  and  daughter  with  her  ?-— No, 
Sir ;  I  saw  her  at  a  farmer's  house  where  I 
live. 

How  came  she  to  come  there  ? — ^She  came 
and  asked  for  some  small- beer. 

Had  you  ever  seen  her  before? — No,  I 
never  did ;  but  I  am  sure  she  is  the  woman. 

Cross-examined  by  Mr.  Morton. 

How  long  did  she  stay  there  ? — She  stayed 
there  about  the  value  of  a  quarter  of  an  hour. 

Did  she  tell  thee  thy  fortune  ?— No,  she  did 
not:  I  did  not  want  it. 

Mr.  Davy.  Your  lordsbip  may  remember, 
that  George  Squires  coald  give  no  account  of 
places  between  Coombe  and  Basingstoke,- 
therefore  we  could  not  collect  any  evidence 
between  these  towns;  so  the  next  witness 
comes  from  Basingstoke,  which  you  will  find 
to  be  forty  miles  from  Coombe,  and  that  is  fonr 
days  journey  according  to  their  rata  of  travel* 
ling :  they  were  at  Coombe  on  the  ^4th  of 
January,  and  you  will  find  them  at  Basingstoke 
on  the  18th. 

Mary  Morris  sworn. 

MorriSi  IliTeatBasiogitoke^attbt.Sprei^^ 
Eagle. 
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Mr.  Dnf,   Look  at  that  oM  womao. 

Mbrris.  Thai  old  geotlewoman  If  Mary 
t^fuiutiy  mJ  the  yoiing  woman  MliOcySqpireg, 
and  Ike  J^nog  muk  is  6eorg6  Squirei.  I 
wnts  a  ktter  for  the  y  oong  womoD  od  the  llttfa 

ef  jMPMy>  y 

IThM  day  of^Hfe  week  wai  it  7-«Rea1iy  I 
wil  Bol  be  poaitive;  it  was  on  a  ThaiMay 
«FHday ;  it  was  for  one  Clarke  at  Abbotsbary. 

Look  at  this  letter ;  is  this  your  writtog  ? 
—(She  takes  it  in  her  hand) — Sir,  it  is  my 
ksad- writing,  directions  and  all  $  my  little  boy 
flvried  it  to  the  post-office,  and  Mr.  Squires 
gate  him  a  half-penny  because  he  did  not  stay. 

The  Letter  read,  directed  «  To  tba  post- 
hoose  in  I>Qrchester,  to  be  directed  to  Abbots- 
boffj  lor  Mr.  William  Clarke,  Oordwainer. 
This  with  care.*' 

«  Bannggtokcr  Jan.  18, 175*. 
**  Sir}  th».  with  my  kind  love  and  service 
40  yoe,  and  all  your  family,  hoping  yon  are  all 
ia  good  health,  as  I  be  at  present    This  is  to 
aei|oaint  you  that  I  am  very  uneasy  for  your 
HooUesone  journey,  hopin^vyou  received  no 
after  your  journey ;  so  no  more  at  pre- 
ftom  your  most  obedient  and  bumUe  ser- 
vant, LocT  Squires." 

^  I  desire  to  hear  from  you  as  soon  as  pos- 
tUe.  Direct  for  Lucy  Squires  at  Brentford, 
near  London.  George  and  mother  g[ive  their 
esmplimeDts  to  you,  and  all  your  family." 

1  Mr.  Davy,  You  are  sure  this  is  your  hand- 
writing P — marris.  This  is  my  own  hand- 
wiitiBg,  which  1  wrote  at  BasingBtokCy  at  the 
MMst  of  Lucy  Squires. 

Wcte  the  old  woman  and  son  there  then  ?— 
They  were  m  the  house  all  the  time;  they 
wsajd  have  todged  at  my  house,  but  I  had  not 
lodging  ;  they  had  a  pmt  or  two  of  beer,  and 
fat  a  bit  of  breul,  and  went  on  to  Old  Baring. 

Haw  te  is  Old  Basing  from  Basingftoke  f 
— It  is  about  two  miles. 

in  it  not  possible  you  may  mistake  these 
people  lor  any  other  gypsies  r^I  am  positive 
tbat  these  are  the  very  people  I  saw  at  my 


Cross-ezammed  by  Mr.  Nara, 

Had  the  old  woman  ever  been  at  your 
before  ?— She  had  lain  at  my  house 
about  a  year  and  three  quarters  before. 

None  but  the  old  woman?— 'No;  I  never 
mw  the  son  and  daughter  before. 

Are  you  sore  this  letter  was  wrote  the  day 
it  bears  date  P — I  am  positive  sure  it  was. 

Mr.  Willit  sworn. 

Mr.  WUUm,  How  far  is  Coombe  from  Ba- 
•BgstokeP— ITi/^.  It  is  about  forty  miles.     , 

Where  had  you  this  letter  P^Wben  I  came 
ts  the  post-office  at  Dorchester,  which  is  the 
aaaiest  post-office  to  Abbotsbury,  the  direc- 

^  The  other  figure  being  in  tba  corner  was 
opposed  to  be  tore  off, 
¥0L.  XIX. 


tiono  being  very  blind,  the  post-master  had 
sent  it  unifer  mistake  to  one  Clarke  as  I  under- 
stood, at  Charister,  who  sent  his  wife  with  it 
immediately. 

The  Court  look  upon  the  back  of  the  letter, 
and  discover  two  post-marks  upon  it. 

Thomas  RavenkiU  sworn. 

RaffenhilL  I  belong  to  the  post-office ;  lam 
assistant-clerk  to  the  western  road. 

Mr.  Davy.  Look  at  the  post-mark  upon  that 
letter,  and  tell  us  where  the  letter  was  marked. 

Ravenhill.  This  is  a  mark  of  the  General 
Post-office  in  London. 

What  day  of  the  month  does  it  appear  to  lie 
-stamped  ? — ^The  stamp  is  Tory  imperfect ;  I 
cannot  take  upon  me  to  speak  with  certainty. 

Of  whose  band- writing  is  the  post-charge  f 
-—This  is  mine,  that  is  the  charge,  which  is 
seven -pence ;  the  original  place  where  it  came 
from  to  jLondon  b  three- pence ;  that  is  three- 
pence up,  and  four- pence  down :  it  is  directed 
to  be  len  at  the  post-house  in  Dorchester,  that 
is  four- pence. 

See  what  part  of  the  printed  mark  do  yon 
find  plain  P — ^Tbe  stamp  is  so  very  imperlectp 
tbat  I  cannot  with  any  degree  of  certainty 
tell ;  the  9  is  very  plain ;  whether  it  is  19 
or  S9  I  cannot,  say :  it  is  not  the  9th,  for 
if  it  was,  that  figure  wouM  have  been  in  tbe 
centre. 

Look  at  the  letters  at  the  bottom  of  th* 
circle.— The  second  letter  seems  to  be  an  A. 

I  think  your  stamps  are  marked  MR  for 
March  P— They  are. 

Then  there  can  he  the  name  of  no  mouthy 
the  second  letter  of  which  is  A,  but  January 
and.  May. — I  do  not  recollect  that  tbe  second 
letter  of  any  stamp  is  A,  but  tbat  of  Jaquary 
and  May. 

Can  you  get  the  stampsfirom  the  Post-officot 
that  tbe  Court  may  see  them  P-— Yes.  (He  goes^ 
and  returns  with  several  impressions  on  paper, 
as  Jan.  9,  Jan.  19,  Jan.  29,  and  May  1,  March 
36.)  These  are  all  the  stamps  where  A  is  the 
second  letter ;  all  tbe  inland  stamps  have  the 
figure  on  the  top  of  the  letter,  and  the  foreign 
stamps  have  it  at  the  bottom;  the  figure  9^ 
is  placed  not  in  the  centre,  but  just  over  the 
second  letter. 

Look  at  this  letter;  do  you  believe  that  stamp 
to  be  January  ?-— I  cannot  form  an  opinion  of 
it,  more  than  any  stranger  to  it ;  I  believe  it  to 
be  the  19th  or  S9th,  rather  than  the  9(b. 

Cross-examined  by  Mr.  Morton. 

What  are  those  stamps  made  of  P— They  are 
made  of  box. 

Do  you  stamp  a  letter  for  1752  with  thesam# 
stamp  of  1761  ? — No,  we  do  not ;  we  use  every 
day  one,  and  they  last  no  longer ;  sometimes, 
at  tbe  latter  end  of  the  day,  it  is  so  defaced  and 
clogged,  that  it  will  hardly  last  a  day ;  and 
after  they  have  been  used,  they  are  tbrowa 
into  a  drawer,  where  they  remam  five  or  six 
months,  and  than  we  bum  than. 

SB 
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iLre  yon  soretbif  mark  of  the  change  is  yonr 
nwrk  P — 1  am  ¥ery  sure  it  b. 


Mr!  Davy.    Has  BasiDgatoke  a  stem  to  k?     Tu«day  morDing. 

^Ravenhili  I  can't  say  whether  it  baaTr  no.      ^  ^7^!^^  "^^'^  *?^  irere  g«iiigP- 
-  i  -     _  1  ney  said  they  were  going  to  Eppiog  in 


Did  they  lie  thereon  Monday  nightP— They 
did,  Sir,  and  went  alf  four  of' them  away  on  tba 


•KovenhilL  1  can't  say 

Is  there  a  post- master  there  f^Tfaere  is. 

Have  not  all  post- roasters  stamps?— 1  can't 
say  whether  they  hare  or  not. 

Look  at  this,  and  see  if  there  is  a  post-mark 
jupoh  it.>— 1  aee  very  plaial]^  there  is  a  mark ; 
but  it  is  so  bbad,  I  can't  distinguish  what  it  is. 
.  Js  it  a  mark  of  two  lines  P*^!  beliare  it  may 
]be  a  post- mark  of  two  Hoes. 
,  Why  have  aome  two  lines,  and  som«  hot 
one  f — Those  of  two  h'nes  are  generaUy  where 
the  town's  name  is  a  long  one. 

EUsabelh  Edwards  sworn. 
.    Ed»ard$,  I  live  at  Brentford. 

Mr.  Willes,  Look  at  that  old  woman,  and 
Ihese  two  people  with  her. — Eduardi,  I  see 
her,  and  her  daughter  and  son  ;  they  came  aU 
three  into  my  house  ;  1  don't  know  the  day, 
hut  we  had  a  neiglibour's  child  christened  at 
the  time  they  were  there ;  [She  produces  the 
copy  of  the  register]  This  is  a  true  copy  uf  the 
register  of  the  child  when  it  was  chnstened ; 
Mr.  Gascoyno  went  hunsejl'and  took  it  out  of 
Ihe  book. 

Can  you  tell  by  any  other  circamstanceP— 
^0, 1  cannot 

What  day  was  it  the  child  was  christened  P^- 
By  this  it  was  the  ^ad  day  of  January,  and  the 
old  woman  went  away  on  the  33d,  being  on  a 
Tuesday ;  but  they  caoie  to  my  house  on  the 
Saturday  before. 

Do  you  keep  a  pqblic-hoose  P— No,  J  do 
iH>t ;  1  keep  a  shop :  they  lodged  at  my  house : 
George  went  out  on  the  Sunday,  and  brought 
his  other  sister  to.  our  house  on  the  Monday, 
and  they  went  all  away  together  on  the  Tues* 
day  morniiig  betimes  towards  London. 

What  didthey  oall  the  other  sister's  name  ? — 
I  have  forgot  what  he  called  her,  but  one  of 
them  he  called  Lucy. 

Was  that  she  tliat  he  broi^ht  on  the  Mon- 
day ?— No,  it  was  pot 

Are  you  sure  they  were  at  your  house 
^t  that  time  ? — I  am  positive  they  were. 

•  Susminah  BvrtPi// sworn. 

5.  Bumill,  I  live  at  Brentford :  the  last 
witness  is  mv  mother ;  she  has  had  two  hus- 
bands, whicn  is  the  reason  our  names  differ. 

Mr.  Gascome.  Do  you  know  that  old  woman 
there  ?— 5.  Burwill,  I  do :  1  never  saw  her 
before  she  came  to  mv  mother's.  I  know 
them  all  three ;  they  all  came  together  on  a 
Saturday  night,  the  3(Hh  of  January ;  they 
asked  for  lodgings,  and  said  they  were  recom- 
neaded  by  a  fnend  of  my  mother's,  and  my 
mother  let  them  lie  there :  on  the  Sunday  the 
old  gentlewoman  and  her  daughter  oteyed 
lliere,  and  the  eon  went  to  London,  and  did  not 
some  homo  till  the  Monday,  and  then  he 
brought  a  sister  (as  he  called  her)  with  him. 
.  What  time  did  he  return  P— I  canH  tell  the 
time  directly ;  it  wan  some  tima  of  Hit  di^. 


were 
Essex. 

Can  you  tell  what  time  they  went  away  P— 
I  really  cannot ;  they  went  away  some  time  ik 
the  morning. 

[Cross-examined.] 

Mr,  Nare$,  Had  you  ever  seen  them 
fore  P—<S.  Burwill,  No,  I  never  had  to 
knowledge. 


be. 
my 


William  lyedget  sworn. 

Tredget'.  I  live  at  Tottenham,  at  the  Sevea 
Sisters,  the  sign  of  the  Two  Brewers. 

Mr.  Davy,  How  far  is  thatirom  London  P— 
IVedget,  It  ia  four  milea. 

How  naany  miles  is  it  from  £nfield-  Wash  f-^ 
I  cannot  justly  tell :    1  know  the  place. 

Look  at  those  three  people, — ^that  old  womaD, 
and  the  daughter  and  son.*~I  i^inemher  the 
,old  woman  very  well,  and  the  daughter  and 
son  too. 

Where  did  yoo  see  them  P— I  saw  then  at 
Tottenham  on  the  33d  of  January,  which  was 
on  a  Tuesday :  I  am  sura  to  the  day  and  tXi# 
people. 

Where  did  they  say  they  came  iromP--- 
They  said  they  came  from  Brentford. 

Did  they  lie  at  your  house  P— No  ;  they  did 
not;  I  told  them  1  had  no  lodging,  and  <lirected 
them  over  the  way  to  a  farm-house,  one  Mr. 
Philipa's ;  but  cannot  say  whether  they  laj 
there  or  not.   • 

What  time  of  the  day  did  they  oaN  at  your 
hooseP^lt  might  he  about  four;  it  was  a 
tittle  before  candlejighting. 

Had  yon  ever  seen  them  before  P — I  cannot 
say  I  ever  did,  unless  it  was  the  old  gentle- 
woman ;  I  believe  1  had  seen  her  about  thre« 
years  b^re ;  i  had  taken  potice  of  her  face, 
that  she  was  a  woman  not  common  to  be  see&t 
tM  last  time. 

Had  you  taken  notice  of  her  face  before  that 
timeP — No. 

When  you  saw  her  upon  the  83d  of  Ja^ 
nuary,  did  you  recollect  tliat  you  had  seen  her 
before? — No ;  hut  when  they  came  to  ask  dm 
to  come  and  see  her  in  Newgate,  tiien  1  reoot-^ 
lecterf  that  it  was  the  face  I  had  seen  three 
years  before. 

Do  yo«i  now  sar,  upon  your  oath,  that  then* 
are  the  very  people  whom  you  saw  upon  tb« 
33d  of  January  ?— It  is  the  very  same  woman; 
I  saw  her  then  at  Page- Green ;  then  her  son 
and  daughter  were  .with  her,  but  not  when  I 
saw  her  beforS,  as  I  know  of. 

[Cross-examined.] 

Mr.  Williams.   How  many  people  did  yo« 
see  at  Page-Grfen,  that  asked  for  iodgiog  on 
the  33d  of  January  T-^W.  Tredeet,  I  saw  none 
btfl  the  old  woman,  George,  and  Lucy. 
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Mary  IMgetwwwo. 


M.  TMget.  I  am  wife  to  the  last  witnew  ; 
fiTeacftge-GreeD;  I  aaw  theoldgypeej 
«l  mjr  iMMe  on  Tneeday  the  33d  of  January ; 
ihessked  ot  for  lodgingi ;  I  did  not  let  them 
hate  aoj,  bat  recommended  them  to  a  ftrm- 
bowe  over  the  way. 

Sir.  WiUa.  What  is  the  farmer's  name?— 
JL  Tredgei.  His  name  is  Philips. 

Mr.  Dapy.    My  lord,  we  hava  bow  ^om 
IbM^  tiM  proof  of  the  a/t6i  of  Mary  Swires, 
ad  broaiKlit  ber  to  Page-Oreeo,  witbia  two 
sr  Ibree  vika  of  Eafield- Wash :  we  will  learo 
bcrtbcrelbr  the  present,  and  proeeedto  ano- 
ther pari  of  aw  csae,  which  goea  in  contradi^ 
INB  to  the  whole  of  the  defendant's  erideoca : 
we  diaXl  therefoTe  call  witnesses  to  prove,  that 
her  ladbmHtioB  before  Mr.  Alderman  Chitty ,  on" 
the  Slst  of  Janoary,  differed  in  many  instanocs 
from  what  she  swore  afterwards;  and  that  she 
St  firat  gaTO  a  false  description  of  the  place  she 
■Rlcada  to  have  been  oonfiaed  in,  and  varied 
a  ber  story  after  she  bad  beeb  carried  to 
Wdb^  boose  at  Eofleld-Wasb,  on  the  1st  of 
Fikimry :  we  will  also  give  your  lordship  and 
the  jnry  a  true  dcsoriptiua  of  this  supposed  pr»- 
soQ,  and  of  what  happened  there  on  the  1st  of 
We  beg  leaTO  first  to  examine  Mr. 
Chitty;  hot  I  must  let  the  gentle- 
Braed  for  the  defcadaat  know  the 

oT  the  witnesses  we  intend  to  call  to  this 

BBrtofoar  case,  that  tliey  may  also  be  exa- 
mned  separately ;  Mr.  Chitty,  Mr.  Nssb,  Mr. 
Hsgoe,  Mr.  AlJUidge,  and  William  White. 


Wbdmisdat,  iUiay  1. 
Alderman  Chitty  sworn. 


Mr.  Goanyae.    Be  pleased,  Sir,  togirean 

•BemMK  of  what  passed  before  yon  on  the  Slst 

tf  laaiiai ji  1753,  retatiBg^to  Elisafcctb  Can- 

■fng. — ^AMerman  ChUty.    I  was  the  sitting 

dhiennaB  at  that  time ;  Elizabeth  Caooing  was 

braoght  before  me,  but  as  it  is  about  a  year 

aadhalf  ago,  I  cannot  give  a  distinct  account 

ef  iL    I  reinember  it  was  on  the  Slst  of  Ja- 

Hary,  abaut  half  an  hour  after  twelve,  or  one 

o*dock.    Mr.  Lyon  and  another  person  (I  be- 

&ve  It  was  Mr.  Nash)  came  to  me.    There 

vcre'a  few  notes  taken  for  my  owu  memoran- 

dara,  which  1  believe  are  m  court,  which  afe 

the  snbataaee  of  what  passed. 

Wcia  th^  signed  by  ber  f-^No;  I  took  it 
SB  paper,  aa  I  generally  do ;  but  not  thinking 
itwodd  bare  beea  thesul^ect  of  so  much  in- 
fsiiy,  I  did  not  take  it  so  distiact  as  1  coald 
with.    (He  produces  a  paper.) 

Ys  this  your  haod-writuigr — It  is;  this  is 
Bst  what  I  had  taken  at  that  time,  but  what  I 
tsok  sweo  fioaa  that  paper  I  took  then  of  her's, 
asd  other  persona  that  were  brouglit  before  me. 
Tboi  Ib  this  the  substance  of  that  account  of 
kr'syootooh:?— Itis. 

Mr.  Gatcqyne^    You  may  refresh  your  mo- 


mory  by  looking  on  it,  and  |ira  the  Court  an 
acooontof  it;  you  may  read  it. 

He  readt :   *  A  Copy  of  the  Minates  taken 

*  by  Thomas  Chitty,  upon  the  Exaamation  of 

*  Elisabeth  Caaning,  at  Jastioe-room,  OuiM* 
«  hall,  Janoary  SI,  176S. 

*  Elizabeth  Caaniag  swore,  that  on  last 
«  New-year's  day,  as  she  was  returning  from 
<  her  uncle's,  about  Saltpetre-Bauk,  as  she 

*  came  along  by  the  dead  wall  agamst  Bedlam, 
« in  Moerfidcb,  about  or  near  ten  o'<^k>ck  at 
^  night,  she  was  met  by  two  men,  who  stripped 

*  her,  and  robbed  her  of  half-«-gninea,  three 

*  filings,  and  a  balfpenay.' 

Mr.  Davy.  Are  you  sare  she  said  a  half- 
penny ? 

AMerman  Chitty.  I  am  sure  she  did ;  also 
ber  gown  from  ber  back.  (Now  I  would  ob- 
serve, here  I  asked  her.  What  else  f  she  said, 
a  hat ;  she  said  it  was  a  straw  or  chip  hat ;  I 
did  not  nut  that  down,  but  I  as  well  remember 
it  as  if  It  was  but  yesterday.)  She  said,  <  A 
(  hat  from  ber  head ;  slie  struggled  and  made 

*  a  noise ;  one  stopped  her  mouth  with  somer 

<  thing  like  a  handkerchief;  and  swore,,  if  she 

*  made  any  noise  or  resistance,  they  would  kill 

<  lier,  and  then  hit  her  a  blow  over  the  head, 

<  and  stunned  her,  and  forced  her  along  Bi- 

<  shopsgate-street,  each  holding  her  up  unde;r 
«  her  arms  ;  but  did  not  reinember  any  thing 

<  more  that  passed,  and  did  not  come  to  herself 

*  till  about  half  an  hour  before  she  came  to 

<  Enfield- Wash,  as  she  had  learned  since,  to 
(  Wells's  houw  there,  and  there  were  several 

*  persons  in  the  room  ;  they  said,  she  must  do 

<  as  they  did,  and  if  so,  she  should  have  fine 

<  clothes,  &c.    She  said,  she  would  not,  hot 

<  would  go  home,  and  reftised  com|dianoe ;  and 

<  then  a  woman  forced  her  upstairs  into  a  rooitf, 

<  and,  with  a  case-knife  she  had  in  her  hand, 

<  cut  the  lace  of  her  stays,  and  took  her  atays 

<  away,  and  told  her  there  was  bread  and  water 
« in  the  said  room,  and  if  she  made  any  noise, 
(  she  would  come  in  immediately  and  cut  her 

<  throat ;  tbe;i  went  out,  and  locked  the  door ; 

*  and  never  saw  her  nor  any  one  of  them  since, 

<  till  after  her  escape ;   which  bread  was  io 

<  quantity  about   a  quarter  of  a  peck  loaf  in 


pieces,  and  three  quarters  of  a  gallon  of  water, 
(  or  a  little  more,  in  a  pitcher,  as  she  sppposed ; 

<  on  which  only  she  subsisted,  and  one  penny 

*  mince-pye  she  had  in  her  pocket,  tiU.  she  got 

*  away,  which  was  on  the  S9th  of  Januarx» 

<  about  half  an  hour  after  three  o'clock  or  foi^ 

<  in  the  al'terooon,  and  then  made  the  best  of 
(  ber  way  to  town  to  her  mother's,  at  the  bottom 

<  of  Aldermanbury.    She  farther  said,  on  in- 

<  quiry,  she  had  no  stool  all  that  time,  only 
(  maihi  a  little  water ;  and  said,  there  was  an 

*  old  stool  or  two,  an  old  table,  and  an  old  pic- 
« ture  over  the  chimney,  two  windows  in  the 

<  rooRA,  one  fastened  up  with  boards,  the  other, ' 

*  part  ditto  and  part  glass,  in  which  latter  sh.e 

<  made  a  hole  by  removing  a  pane,  and  forced 

*  part  open«  and  got  out  on  a  email  shed  qf 

<  hoknb  or  pent-hoose^  and  ao  slid  down  and 
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*  jamped  on  the  side  of  a  bank  on  the  backside 
'  of  the  boose,  aod  so  got  into  the  road,  and 

*  proceeded  to  her  mother's  that  night,  which 

*  was  about  ten  o^clock.    Her  mother  said  she 

*  was  faint,   so  she  got  her  some  wine  and 

*  water,  bat  it  would  not  go  down,  the  passages 

*  being  swelled,  therefore  sent  to  the  apotbe- 

*  cary  for  adfioe.  Mr.  Lyon,  her  mftster,  ga?e 
'  ber  an  exceeding  good  character,  and  so  did 

*  her  late  master,  Mr.  Winilebury.'  There 
were  a  great  many  questions  adced  her,  which 
are  not  down  here.  There  was  an  examination 
for  J  believe  near  an  hoar;  and  after  I  had 
examined  her,  I  scot  for  Alderman  Flodyer ; 
but  be  did  not  chuse  to  examine  her,  and  put 
her  over  to  the  sitting  alderman,  which  hap- 
pened to  be  my  turn. 

Mr.  Gatcoyne.  During  the  time  of  this  ex- 
amination, did  she  mention  any  bayf — Aid* 
Ckitty,  She  said,  there  was  nothing  in  the 
room  but  those  things  she  had  mentioned ;  not 
one  tittle  of  hay,  neither  do  I  remembor  what 
she  said  she  lay  upon. 

Did  she  describe  any  gvpsey,  or  any  re- 
markable woman  ? — 1  askra  her,  whether  she 
should  know  the  woman  again  P  she  said,  she 
helieved  she  should;  but  she  did  not  make 
mention  of  any  extraordinary  woman  doing  this. 

Did  she  say  when  she  drank  all  ber  water? 
— She  said,  a  little  water  was  leA  when  she 
made  her  escape.  1  asked  her,  whether  she 
knew  what  the  quantity  of  a  quartern  loaf  was? 
she  said,  she  did,  for  her  former  master  kept  a 
public-house ;  1  asked  her,  what  sort  of  bread 
this  was?  she  said,  there  were  four  or  five 
pieces,  to  the  quantity  of  a  quartern  loaf. 

Are  you  sure  she  said  four  or  five  pieces?— 
I  am  sure  she  said  four  or  fire,  or  five  or  six 
pieces. 

Mr.  Davy.  Dii!  she  mention  any  such  thing 
as  a  tobacco-mould,  a  bason,  a  saddle,  hay, 
or  a  barrel?— Aid.  Ckitty.  1  beard  of  no  such 
things:  she  said,  there  was  nothing  in  the 
room  but  what  things  she  had  mentioned :  she 
apprehei^ded  then,  it  might  be  the  woman  of 
the  house  that  had  served  her  thus ;  but  it  ap- 
pears, as  it  comes  out,  she  had  no  notion  who 
that  woman  was.  I  asked  her,  whether  or  no 
she  had  aeen  any  body  in  all  that  time?  She  said, 
she  had  not  bat  once ;  she  looked  through  the 
key- hole,  and  saw  some  one  person  pass  be- 1 
low,  *  I 

Mr.  Gascoyne.  Please  to  look  at  this  paper. 
— "Aid.  Chitty.  This  is  my  hand- writing;  it  is 
fny  warrant  for  the  apprehending  the  people 
that  she  charged. 

Did  she  mention  the  name  of  WeUs,  or; whose 
house  she  had  been  at  ?-<-I  was  a  little  un- 
willing, at  this  extraordinary  account,  to  grant 
a  warrant:  I  said  to  her.  Be  sure  what  yoo 
say ;  sav  nothing  but  what  you  can  swear  to : 
and  as  she  swore  all  to  be  true,  upon  this  infor- 
mation I  granted  her  a  warrant,  but  told  ber  I 
iconld  not  believe  the  story  she  had  told  me. 

Do  you  recollect  wheuier,  in  the  time  she 
ipras  in  confinement,  she  beard  any  thing  by 
-*^-'-  she  coaU  djacom  the  iianMi  of  any  of 


the  people  ?•- ^be  name  of  WeHs  was  not  men- 
tioned at  all  by  her. 

How  oame  you  to  grant  a  warrant  in  particu- 
lar against  Wells? — Because  thev  bad  learned 
the  name  since  of  the  keeper  of  tne  house,  and 
that  they  supposed  to  be  this  Wells. 

Were  there  any  particular  features  described 
of  the  person  ?— No. 

Who  mentioned  the  name  of  Wells,  as  Can- 
ning never  mentioned  that  name?— 1  cannot 
remember  that':  it  was  mentioned,  mother 
Wells  was  the  occupier  of  this  house. 

Was  one  Soarrat  there  ? — There  were  above 
fifW  people  there ;  I  did  not  know  them. 

During  this  examiuation,  did  she  mention 
any  fit  she  had? — I  don't  remember  she  did, 
but  the  mother  did  ;  she  «ud,  she  had  been  suh- 
jectto  fits  from  her  in&ncy. 

Did  she  say  she  went  down  Bishopsgate- 
street?—- She  did,  between  two  men,  one  held 
under  one  arm,  and  t^e  other  under  the  other ; 
but  said,  bow  she* came  there,  she  could  not 
tell.;  that  she  was  not  so  far  stunned,  but  that 
she  knew  a  little,  as  she  went  along  that  part; 
but  how  she  went  allerwards,  she  did  not 
know :  she  said,  she  might  have  been  put  ia 
some  house,  for  what  she  knew,  but  she  could 
not  tell  that. 

Mr.  Giicoyne.  Previous  to  this  examination, 
had  yon  seen  any  advertisement  in  the  papers 
of  the  6th  of  January,  which  gare  an  account 
of  a  young  woman  taken  out  of  a  hackney 
coach? 

Mr.  Morton,   That  is  not  a  proper  question. 

The  Warrant  read. 

*  To  all  ooDStables  and  other  peace-ofiicers. 
'  London,  to  wit.    These  are  in  bb  majes- 

<  ty's  name  to  command  you,  and  every  one  of 

*  yoo,  upon  sight  hereof,  to  take  and  bring  be* 
'  fore  me,  or  some  other  of  his  majesty's  jns- 
'  tices  of  the  peace,  the  body  of.  a  person  that 

*  goes  by  the  name  of  mother  Wells,  at  £|ifield- 

<  Wash,  in  the  county  of  Middlesex,'— 

[A  Juryman.  Who  put  that  name  in  the  war- 
rant, or  who  gave  the  name? 

k\A.  Chitty.  I  cannot  recollect  who  men- 
tioned the  name  Wells :  I  apprehend  they  had 
^t  that  name  before  they  came  t6  the  justice- 
room  :  I  aqked  the  girl,  whether  that  was  tht 
mistress  of  the  house  or  no?  she  said,  she 
could  tell  nothing  of  the  woman's  name. 

The  Conclusion  of  the  Warrant,"] 

<  of  whom  you  shall  have  notice,  to  answer  to 

*  such  things  that  shall  be  alledjQ^  against  ber 

*  by  Elizawth  Canning,  for  Tiolently  assaolt- 

*  ing  her,  and  robbing  her  of  a  oaur  of  stays, 
«  aM  confining  her  in  a  room  in  tne  said  hoass, 

<  and  keeping  her  on  bread  and  water  for  up- 

*  wards  of  three  weeks,  as  oath  has  been  made 

*  before  me,  Thobcas  CHrrrr.' 

« Jan.  31,  ir53.' 

Gamen  Nath  sworn. 

Nath.  I  belong  to  Goldsmiths'- Hall,  and 
keep  a  coflSee-hoiise  ia  Ontter-laae,    On  the 
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51at  of  JaBiHury  1753,  1  west  to  Rlr.  Lyon's 
bouse  ID  Alderinanbory ;  be  is  a  particular  ac* 
qnawttoee  of  mine,  and  baa  been  some  years  ^ 
^hoe  was  be  and  his  wife.  I  asked  tbem,  wbe- 
tber  tbat  paragrapb  in  tbe  paper,  abont  their 
•errut's  coming'  home  in  such  a  condition, 
was  trae  f  he  told  me  it  was. 

Mr.  Davy.  Were  you  present  in  tbe  justice- 
loom,  when  tbe  defendant  was  there  before  Mr. 
AUermaD  Cbitty  f^-^Nash.  1  was,  as  a  friend 
to  tbis  girl ;  tbe  ctty-marslial's  man  was  there : 
I  was  Aere  a  IHtle  before  the  others ;  1  asked 
kare  to  let  tbe  room  be  cleared,  there  being 
man^  people  in  tbe  room :  I  bad  never  seen  tbe 
girl  till  that  day ;  but  had  compassion  tor  ber 
from  the  account  1  had  beard  of  her  bard 

Was  Mr.  Adamson  there  P — I  think  he  was. 

Was  Mr.  Scarrat  there? — I  do  not  know 
whether  be  was  or  not.  Tbe  girl  gave  an  ac- 
count of  tbe  place  where  she  had  been  in :  Mr. 
Abierman  Cbitty  asked  ber,  (how  it  might  slip 
his  memory,  I  cannot  tell)  what  sort  of  a  room 
she  bad  been  con6ned  in  ?  her  answer  was,  that 
it  was  a  little,  square,  darkish  or  dark  room, 
with  boards  nailed  up  before  the  windows. 

Are  y oo  sure  the  words  *•  little'  and  <  square' 
were  mentioned  ?— I  am  sure  of  it,  I  remember 
it  rety  well. 

Did  she  say  Windows  in  tbe  plural  number? 
— 48be  did ;  she  said,  through  the  cmcks  of  tbe 
boardi  she  could  see  tbe  Hertfordshire  coach 
aass  by  apon  the  road,  that  had  used  to  carry 
Jier  mistress.  Upon  being  asked  what  was  in 
the  room  ?  she  said,  there  was  an  old  broken 
fliool  or  a  chair,  and  in  the  chimney  an  old  iron 
grate,  and  a 'few  old  pictures  bung  over  tbe 
chimney. 

Mr.  morefon.  Did  you  take  tliis  in  writing  ? — 
Natk.  No,  I  never  did :  upon  being  asked  what 
sbe^lay  opon,^!  remember  very'well  she  said,  she 
lay  on  tbe  boards ;  which  melted  my  heart  in  • 
deed :  I  lelt  an  inward  affection  for  the  girl, 
opoo  recollecting  it  was  cold'  weather  at  that 
time ;  for  I  think  we  bad  a  good  deal  of  frost 
at  that  time. 

Mr.  Dovy.  Have  you  heard  what  tbe  alder- 
man said  in  his  evidence  ?— AoiA.   I  have. 

What  dkl  she  say  about  bread  in  the  room, 
and  how  many  pieces  were  there? — She  said, 
ibere  was  about  the  value  of  a  quartern  loaf 
thrown  abont  the  room  in  crusts,  which  were 
bine  and  mouldy ;  tbe  number  of  pieces  I  do 
not  remember  sbe  said. 

Do  you  remember  sbe  said  sbe  slid  down  a 
peot-hoose? — I  do  not;  she  said,  she  pulled 
.  doirtt  noe  of  tbe  boards  of  tbe  window,  afler 
ifae  bad  strove  ajk  it  many  times ;  and  in  getting 
•OBt  at  the.  window,  she  tore  her  ear  by  a  uad 
^tbe  side  of  the  window  in  turning  herself 
abont ;  and  her  mother  standing  by,  said,  ber 
ear  was  then  bloody ;  ber  ear  then  seemed  to 
be  venr  sore.  There  was  a  warrant  granted 
npon  this  against  one  Wells.  Tbe  alderman 
does  not  remember  what  it  was  that  induced 
Ud  to  grant  it  against  ber  in  particular :  I 
neslfect  it,  became  it  ww  m  a  paragraph  m 


tbe  news-paper,  that  sbe  bad  been  at  the  bouse 
of  mother  Wells  at  Enfield- Wash. 

What  charge  was  there  before  tbe  alderman 
against  mother  Wells  ?  *for  be  could  not  grant 
a  warrant  by  information  from  the  news-paper. 
—1  recollect  sbe  was  asked  where  abe  bad  been, 
and  that  she,  or  somebody  else,  said  she  had 
been  at  tbe  boose  of  mother  Wells,  at  Enfield- 
Wasb. 

Recollect,  if  you  can,  whether  it  was  she,  or 
another  person,  who  said  so.— Upon  my  word, 
I  cannot  positively  tell  wbiob  ;  but  it  was  re- 
peated aloud,  that  sbe  bad  been  at  tbe  house  of 
mother  Wells  (that  is  a  notorious  bad  woman) ; 
sbe  being  asked  bow  sbe  came  to  know  sbe  had 
been  at  mother  Wells's,  she  said,  sbe  had  beard 
ber  called  so  while  she  was  under  confinement 
in  tbe  room. 

Did  sbe  describe  any  person  she  saw  in 
tbe  house? — ^There  were  no  particular  descrip- 
tions given  by  ber  of  any  one  person  in  the 
house. 

Was  the  name  of  Virtue  Hall  mentMoed 
then  ? — I  never  beard  it  indeed  before  tbe 
alderman. 

Do  yon  remember  any  other  particulars  of 
the  description  of  the  room,  or  any  other  cir* 
cnmstanees  ? — I  do  not  recollect  any  other  de- 
^ription  than  I  have  hitherto  told  :  upon  this 
a  warrant  was  granted. 

Did  you,  upon  that,  go  down  with  any  per- 
sons to  Enfield-Wasb,  and  when,  in  order  to 
apprehend  tbe  people,  or  see  tbe  boose  ? — ^I 
really  can't  recollect  whether  Mr.  Lyon  took 
tbe  warrant  out  of  tbe  clerk's  hand  or  I,  but  we 
went  on  cheek-by-jowl  to  the  Hall-yard;  I 
know  Mr.  Lyon  paid  tbe  shilling  for  the  war- 
rant :  when  we  were  in  the  yard,  we  were  con- 
sulting what  to  do  in  this  afiair ;  fearing  it 
should  gather  wind  in  tbe  conntnr,  and  the 
people  all  get  away  before  we  got  down  there. 
Upon  tbis,  Mr.  Lyon  and  I  being  very  intimate, 
went  home  to  my  house ;  my  Wife  was  very 
unwilling  1  should  lie  out  of  town  that  night, 
otherwise  we  bad  gone  down  immediately,  to 
have  apprehended  the  people  that  night.  We 
agreed  to  go  the  next  morning  in  a  coach,  and 
be  asked  me  to  take  a  friend  or  two,  which  I 
did ;  they  were  Mr.  Edward  Aldridge  and  BIr. 
John  Hagne.  We  went  (tbis  was  on  tbe  1st  of 
February)  at  our  own  expence,  and  took  coach 
in  Chis  well -street,  and  desired  the  coachman  to 
proceed  as  fast  as  be  could,  fearing  we  should 
miss  what  we  aimed  at.  When  we  came  to 
about  Hounds-field,  somewhere  by  Ponder's- 
End,  we  bad  several  people  met  us,  riding 
as  bard  as  they  could,  to  give  us  mtelligence 
that  they  had  seized  all  tbe  people  in  the 
house. 

As  you  bad  beard  tbe  deiWidant  ^ve  a  de- 
cription  of  tbe  room,  did  ^ou  mentioo  that  to 
Mr.  Hague  and  Mr.  Aldndge?f— I  told  tbem 
what  I  bad  heard. 

At  the  time  you  were  going  down  with  tbem, 
did  you  declare  any  intention  yon  had  to  take  a 
survey  of  the  place,  and  see  whether  it  an- 
swered her  description  ?«^I  can't  lell  whether 
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I  taid  80,  but  it  was  my  iDtentioD  fo  to  do,  [wi 
to  see  the  warrant  executed.  ; 

IVbal  time  did  you  arrive  there  ?— I  c^eu  It 
was  about  eleven  o'clock,  which  was  about  an 
hour  before  Elizabeth  Canniogp  came  there  : 
the  coachman  drove  us  up  to  the  Sun  and 
Punch-Bowl,  almost  opposite  to  mother  Wells's 
house ;  there  were  people,  some  on  horseback, 
and  some  on  foot,  all  m  an  uproar.  Mr.  Hague, 
Hr.  Lyon,  and  Mr.  Aldrid^e  went  into  4be 
house.  I  pushed  over  to  tbehouse,  in  order  to 
find  if  the  description  of  the  room  answered :  I 
saw  some  people  in  the  room  on  my  left  hand, 
which  they  call  the  parlour ;  then  I  went  up 
the  stair- case  leading  from  the  great  door  that 
comes  into  the  street,  and,  to  my  great  sur- 
prise, I  looked  about  the  three  rooms,  and  found 
nothing  there  like  it ;  there  were  beds  in  them, 
which  seemed  to  have  been  laid  in  that  night ; 
then  I  came  down  again,  and  went  into  the 
kitchen,  and  «aw  a  man  with  a  broom-stick  in 
his  hand ;  I  aaid  to  him.  Friend,  do  you  know 
any  thing  of  thib  honae  ?  he  said,  there  is  a 
room  here:  he  unbuttoned  a  button,  and 
opened  the  door ;  I  saw  a  door  on  each  side, 
one  opened  to  a  cellar  full  of  water,  another 
opened  to  a  place  like  an  oven,  and  Uie  other 
led  ipe  to  a  place  where  were  a  few  steps  or 
stairs,  which  led  up  into  this  hay-loft,  a  nasty 
room :  I  have  since  told  the  steps ;  I  thuiK 
there  were  eqrbt  of  them ;  J  am  sure  there 
was  nothing  like  her  descriptioQ  there  at  that 
time.  1  cannot  say  I  observed  the  key-bole, 
but  I  was  thereatiout  afterwards^  and  1)elieve 
there  has  not  been  a  lock  upon  that  door  for 
many  rears ;  there  were  no  signs  where  a  lock 
could  naTe  been  placed  ;  I  saw  no  marks  of  a 
Jock  fastened  thereon ;  I  am  sure  there  had 
been  no  lock  there ;  neither  was  there  any 
bolt;  there  was  a  large  bar  that  secured  the 
three  doors. 

Are  the  steps  without  or  within  side  the  door  f 
—They  are  on  the  inside  the  door  ;  the  stairs 
are  part  of  the  room. 

Can  you  mention  the  exact  length  and 
breadth  of  the  roOm  ? — I  never  measured  it ; 
it  is  a  very  long  room ;  you  may  as  weU  caD 
thb  table  a  square  Fmeaning  a  long  table  ua 
the  setsibns-house  ;j  that  man  and  1  went  up 
into  it  by  ourselves. 

Did  you  uke  any  particular  notice  of  what 
fhmgs  were  in  the  room  ?~ At  that  time  I  cannot 
aay  I  did,  because  1  had  not  found  out  the  room 
according  to  the  girl's  description.  I  came 
down,  awl  saw  Mr.  White,  om  of  my  lord- 
mayor's  marshal -men,  who  went  down  lo 
execute  the  warrant :  I  said  to  him,  for  God's 
fake,  what  do  you  think  of  this  affair  ?  he  said, 
he  believed  we  were  got  into  the  wrong  box, 
and  he  believed  the  girl  bad  never  been  there : 
then  I  went  over  to  my  companions  that  came 
down  along  with  me ;  this  was  before  Can- 
ning came.  We  went  over  to  the  house 
•gain  $  we  went  up  into  this  room :  some  per- 
■ona»  I  cannot  tell  who,  said,  this  .must  be  the 
room;  Mr.  Lyon  stood  near  me;  said  I, 
this  camiot  hi  the  room  according  to  her  de- 


scription, for  she  said  it  was  an  empty,. dark 
room  ;  Mr.  Lyon  said,  these  things  may  have 
been  put  here  since :  there  were  humoers  of 
thingg  theu  in  it. 

Mention  the  things  you  saw  there  ? — ^Ther» 
was  to  the  quantity  of  half  a  load  of  hay  ;  aH 
old  nest  of  drawers,  about  four  feet  long,  and 
three  high ;  there  was  a  high  tub  with  pol- 
lard in  it:  two  side-saddles,  knd  an  told 
man's  saddle :  on  my  right  hand  coming  up 
stairs,  there  seemed  to  be  a  place  as  if  some 
poor  people  had  laid  upon  it ;  it  was  some 
part  bay  that  was  taken  from  the  heap,  and 
some  wool  put  into  a  sack  for  a  bolster,  made 
up  in  the  form  of  a  bed:  over  this  nasty 
bed  (if  I  may  so  call  it)  were  some  pullies 
and  a  line  belonging  to  a  jade ;  and  at  the 
head  of  this  bed  was  a  hole,  through  which, 
it  seems,  formerly  the  line  did  run,  that  had 
some  hay  stuffed  in  it  to  keep  out  the  wind  ; 
I  took  it  out ;  it  was  a  long  square,  about 
six  by  eight  inches;  there  is  a  jack  in  the 
kitchen,  to  which  the  line  had  been  fastened  ; 
the  hole  looks  directly  into  the  kitchen ;  it  is 
a  very  thin  partition ;  it  is  lath  and  plaister : 
through  that  hole  might  be  seen  every  thing 
in  the  kitchen,  except  just  under  it;  and 
there  was  a  window  in  the  kitchen,  which  look^ 
out  into  the  road,  and  from  that  hay-loft  a  per- 
son might  see  through  that  window  cross  the 
road. 

Could  you,  when  standing  in  the  kitcheD, 
see  through  into  that  room  f  — You  might  see 
the  window  that  fronts  the  kitchen,  through 
the  hole. 

Bow  high  is  the  hole  from  the  floor  of  the 
kitchen  f— I  believe  it  might  be  about  seiren  or 
eight  feet,  to  look  throuffb  from  the  kitchen ; 
a  person  might  elevate  bioMelf,  or  look  up* 
wards ;  and  when  in  the  room,  the  hole  is 
about  five  or  six  inches  above  the  pillow  of  thie 
hay-bed, 'which  was  made  on  the  floor.  In 
this  room  was  a  chimney,  which  I  apprehended 
was  for  the  warming  a  glue-pot ;  and  over  this 
place  was  a  little  ledge,  upon  which  stood  an 
old  iron  casement  all  dusty;  the  chimney 
stands  in  the  comer  of  the  room ;  as  near  as  1 
can  think,  it  is  to  the  south ;  there  was  cob- 
webs and  nastineas  upon  the  things ;  it  is  hn- 
possible  they  should  have  been  newly  put 
there. 

Were  there  any  cobwebs  on  the  casement  ?-- ^ 
There  were;  they  seemed  to  fix  the  casement 
to  the  chimney-ledge ;  it  had  sndh  an  appear- 
ance to  roe,  I  did  not  move  it;  it  was  all  over 
cobwebs,  and  seemed  to  be  soldered  to  the  wall 
with  them  ;  I  did  not  move  it. 

Was  .there  any  grate  in  the  chimney  ?— No, 
there  was  not;  it  appeared  to  me  as  If  there 
never  had  been  any. 

Was  there  a  hearth  to  the  chimney? — I 
think  there  was  not. 

Waa^lhe  hearth-place,  I  mean  the  floor  of 
the  chimney,  covered  with  dust? — At  that 
time  1  did  not  particularly  observe  whether  it 
was  or  no. 

Was  there  any  Appearance  to  yoa  of  any 
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ndares  kaving^  been  over  the  chimney  N— I 
M'le^e  tbcre  ner^  was  «  pictare  hang  up  in 
that  room  ta  this  world. 

Did  JOB  observe  the  window  at  the  north 
end  of  the  roofn  ? — 1  did ;  that  window  was 
naded  ap  with  boards,  and^the  mnutam  was 
bdwixt ;  there  were  two  windows  in  the  room, 
eoe  at  the  end,  and  the  other  almost  facing  the 
Hairs,  goiofg^  np  oot  of  the  kitchen;  the 
window  at  the  end  seemed  to  have  had  a  tight ; 
the  easement  was  whole,  with  the  hmirds 
■ailed  up  upon  the  top,  and  boards  nailed  to 
Ibe  mifttaoia,  and  the  glass  casement  shut. 

What  do  von  mean  by  a  muntam  ?— It  is 
the  upright  that  divides  the  window  in  halves : 
the  western  side  was  boarded  un,  and  the 
eastern  side  was  glass ;  the  which  casement 
ostnnBaBded  the  Hertford  road,  with  a  pood  at 
the  end  of  the  house,  that  came  within  ei^t  or 
ISO  feet  of  it ;  a  person  standing  at  that  window 
Bigfat  see  all  tne  people  that  pass  upon  the 
road.  The  other  wmdow  was  not  then  noarded 
up,  nofy  I  believe,  ever  had  been ;  that  was 
snlj  a  casement  I  made  particular  observa- 
tisus  on  it,  to  see  if  there  ever  had  been  a^y 
nails  oo  either  side,  and  could  see  no  appear- 
sneeof  any;  that  is,  large  enoogh  for  me  to 
get  out  at ;  I  have  since  shook  hands  with  my 
wife  out  at  it,  she  standing  on  the  ground  with- 
out, and  I  iu  the  room ;  it  was  easily  opened, 
saly  by  turning  a  long  hook  ;  this  looks  out 
Is  a  little  naiTOw  lane  or  ditch,  and  over  the 
hedge  is  a  lai^ge  common  field. 

Ivas  the  room  light  or  dark  f — It  is  what 
vou  may  call  a  light  room,  rather  than  dark, 
by  means  of  these  two  windows,  and  the  tiles 
■ever  were  pointed;  the  light  came  in  from 
the  roof ;  it  could  never  be  a  dark  room. 

What  sort  of  tiles  were  they  ? — ^They  were 


How  Imr  was  that  window  from  the  ground  f 
—I  believe,  was  1  to  hang  out  at  the  window 
by  my  hands,  I  should  not  be  above  three  feet 
fiVm  the  ground.  The  ground  is  hi|[her  at 
^at  window  than  tt  is  at  the  north  window  a 
good  deal. 

Did  ypu  observe  an  old  sign  in  the  room  P«— 
1  don't  recollect  there  was. 

Were  there  any  trees  in  that  hedge  near  the 
cast  windoyv  ? — ^There  were,  so  near  the 
window*,  that  was  I  within^side  with  a  bunting 
whip,  I  could  reach  the  boughs. 

Did  yon  observe  the  boughs,  whether  they 
had  been  lopped  lately  ?— 1  did  not. 

Were  there  any  cobwebs  on  the  drawers,  so 
ii  to  fix  them,  as  it  were,  to  the  walif-l  did 
BOtsbservethat. 

Was  Canning  come  at  this  time,  while  you 
woe  observing  the  room  ?— No,  she  was  not. 

Wss'  Adarason  there  F — He  was  in  the  room 
Vng  before  she  came;  there  were  a  great 
somber  of  people  there. 

Whether  any  thing  remarkable  happened 
ftom  Adamson*8  conduct? — Whether  it  was 
ibm  bis  zeal  I  know  not,  but  he  took  hold  on 
tbe  boards,  and  pulled  Aem  down  from  the 
loflh  wiodoir  :  I  Midi  GentitmeOi  this  cnmol 


be  the  room,  for  the  girl  gave  no  aceouBt  of 
any  hay  being  in  the  room. 

What  part  of  the  ruoan  did  the  hay  lie  in  F-^- 
It  lay  towards  the  east,  on  the  same  side  the 
window  was  on,  betwixt  the  north  and  east 
window ;  and  the  bed  was  on  the  right  side  tha 
stairs,  under  the  jack-line  hole,  in  the  south- 
west part ;  we  agreed  by  ^  and  bye  to  go  over 
the  way  again. 

Did  you  see  thejntcher  while  you  were  in  tha 
bouse  r— I  can't  say  I  saw  one,  or  looked  for  • 
one ;  it  might  be  there,  and  1  overlook  it. 

Where  were  the  people  of  the  house  then  P 
•^We  bad  left  them  in  custody  in  the  parlour^ 
whieh  is  the  lefl-hand  room  combg  into  the 
house :  when  we  wore  over  the  way,  J  saw  Mr. 
Adamson,  and  another  man  whom  I  did  not 
,know,  toss  up  to  know  who  should  go  to  meet 
Canning ;  and  Adamson  went  to  meet  her,  and 
came  back  before  her. 

For  what  purpose  did  they  want  to  go  to 
meet  her?— I  conjectured  it  was  to  see  if 
they  bad  not  gone  to  a  wrong  house:  wa 
were  all  impatient  to  see  her ;'  for  if  I  had  had 
a  horse,  I  would  have  gone  mysdf :  when  I 
and  abundance  of  other  people  were  returned 
to  mother  Wells's  house,  Adamson  came  riding 
up,  seemfaigly  with  a  good  deal  of  pleasure, 
waving  his  liat  with  hik  lefl  hand,  and  said. 
We  are  all  right  yet,  fbr  she  says  there  is  a 
little  hay  in  the  room.  Presently  afler  the 
chaise  appeared,  in  which  the  ^rl  was:  when 
she  came,  some  were  for  carrymg  her  over  to 
the  public-house ;  others  were  for  bringing  her 
to  the  house  of  mother  Wells,  which  thej 
did ;  she  was  brought,  and  set  on  a  dresser  in 
the  kitchen,  on  the  left  hand  of  tbe  door, 
fronting  the  fire-place;  and  the  door  where 
she  afterwards  said  she  had  been  confined  was 
on  the  left  hand,  apd  the  door  at  that  time 
open ;  if  she  had  turned  her  head  that  way, 
she  might  have  seen  tbe  stairs ;  but  whether 
she  did  turn  her  bead  that  way,  or  whether 
she  might  have  seen  op  into  the  mom,  I  can* 
not  sav ;  I  believe  she  might  have  seen  part  of 
it.  llien  there  was  a  proposal  to  send  for  a 
bottle  of  wine  to  refresh  those  people  that  had 
been  in  the  landau  with  her  in  the  cold.  8ha 
remained  on  the  dresser  about  four  or  five 
minutes ;  then  she  was  removed  to  the  middle 
of  the  kitchen,  on  a  broken  stool,  with  her  back 
towards  the  ftre-place,  with  the  door  of  tha 
hay-loft  on  her  right  hand,  looking  towards 
the  dresser ;  the  door  of  the  room  was  then  re- 
maining open,  and  she  fnight  have  seen  that 
part  of  It  that  the  stairs  leid  up  to :  I  believe  she 
might  sit.  thus,  first  and  last,  twenty  minutes; 
it  was  tbe  time  they  went  and  got  a  pint  of 
wine,  and  mulled  it. 

When  it  came,  did  she  drink  much?— She 
drank  but  very  little:  then  somebody  put  the 
thing  thos,  Now  let  us  call  mother  Wells  in :  I 
said.  Hold,  gentlemen,  this  will  be  an  Old- 
Bailey  story,  and  whoever  is  fixed  i^pon  fbr 
the  committing  the  fact,  theyMl  eertaioly  ba 
hanged :  let  the  room  be  filled  full  of  people, 
and  let  her  go  tnd  find  out  the  people  wham 
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flbe  aociues  with  robbing  her ;  and  proposed  to 
carry  her  into  the  |*arlour,  where  were  a  great 
many  people :  she  was  carried  in ;  and  Mary 
€lqaire8  sat  on  the  right  band  of  the  chimney, 
upon  a  tow. chair,  almost  doubted  together, 
with  a  blaclK  bonnet  on ;  |  am  sure  I  could  not 
see  ber  face. 

To  what  part  of  the  room  did  Mary  Squires 
then  direct  her  looks  ? — 1  believe  her  face  was 
pointing  to  the  window,  straiffht  as  she  sat,  and 
mother  Wells  sat  on  the  left-hand  side  of  the 
fire :  I  said  to  Canning,  Now  IooIl  for  the  wo- 
man that  robbed  you ;  she  immediately  poiiyted 
to  Mary  Squires,  and  said,  That  old  woman  in 
the  corner  was  the  woman  that  robbed  me. 

Did  she  see  her  face  at  that  time? — I  could 
not,  but  1  wilt  not  pretend  to  say  what  she  could 
see ;  I  stood  close  to  her ;  somebody  said,  (1 
think  it  was  Mary  Saoires's  daughter)  Do  you 
hear  what  the  gentlewoman  says?  she  says 
you  robbed  her.  The  old  woman  got  op  from 
the  stool  immediately,  and  said-«- 

Mr.  MorUm.  J  object  against  that  being 
mentioned;  it  is  no  CTidenoe. 

Cotir/.  He  may  give  an  account  of  what 
was  said  in  the  <kfendant*s  hearing  and  pre- 
■ence. 

Nash,  The  old  woman  came  up  to  her,  and 

•aid,  Madam,  do  you  say  I  robbed  you?  (and 

put  herself  in  a  particular  posture,  and  had  a 

sort  of  a  ck>at  about  her  face:)  pray,  madam, 

look  at  this  lace ;  and  sure,  if  you  have  once 

seen  it  before,  vou  mast  have  remembered  it, 

for  God  Almighty,  1  think,  never  made  such 

another;  pray,  madam,  when  do  you  say  I 

robbed  yon  ?■  She  answered.  It  was  on  the  first 

day  of  this  new  year— The  first  day  of  this 

new  year,  madam,  do  you  say  ?  Lord  bless 

me!  1  was  an  hundred  and  twenty  miles  from 

Ibis  place  then.    1  with  my  finger  tapped  her 

on  the  shoulder,  and  said.  Dame,  where  was 

you?  She  replied,  I  was  at  Abbotsbury  in 

Dorsetshire,  and  there  are  a  hundred  people  I 

can  bring  to  prove  it ;  and  some  of  them  have 

knoirn  me  twenty,  thirty,  and  forty  years.    I 

think  there  were  twenty  people  saying  she  has 

been  here- but  a  very  little  time.    There  was  a 

poor  woman  they  called  Natus,  sat  there,  who 

said,  she  herself  had  been  there,  I  think,  ten 

or  eleven  weeks,  and  that  she  bad  never  seen 

Canning  there  before ;  and  she  said,  ^Squires 

had  been  there  but  a  very  little  time.    After 

this  was  done,  Canning  was  carried  out  of 

the  room,  and  carried  up  the  stairs  facing  the 

street-door  into  all  the  rooms ;  I  did  not  go  up 

with  her :  after  that  she  was  carried  up  into  the 

hay-loft;  there  she  said,  *  she  believed  that 

was  the  room.' 

Mr  Davy,  Are  these  her  words,  *  she  be- 
Jieved*  ? — Noih,  I  think'  i  can  take  upon  me 
to  swear  they  were  her  words.  I  asked  her, 
what  she  knew  in  the  room?  she  tnmed  about 
on  her  left  hand,  and  said,  <  This  is  the  room, 
lor  here  is  the  hay  I  lay  upon,  butt  think 
there  is  more  of  it  than  there  was  then,' point- 
ing to  the  loose  hay  on  her  left  hand.  IJpoa 
that,  she  was  asked  by  the  people,  that  bad 


her  under  the  arms,  what  could  sbe  note  mof^ 
in  the  room  ?  They  took  up  a  jiitcber  that 
stood  upon  the  ground,  and  neld  i  t  upto  ber; 
she  said,  *  Yes,  mat  is  the  jug  I  bad  my  water 
in :'  then  a  gentleman  that  was  there  took 
hold  of  a  tobacco-mould,  which  was  in  a  corner^ 
and  asked  her,  if  she  remeoabered  that  ?  she 
said,  *  she  remembered  that.'  He  asked  her 
what  else  she  remembered,  (I  think  that  was 
Mr.  Hague)  and  added,  *  Do  you  remember 
these  three  saddles  ?'  (that  were  in  the  room) 
she  said,  *  I  believe  there  might  be  one;* 
the  saddles  seemed  to  be  all  over  dost,  they 
seemed  to'  have  been  laid  up  there  out  of  the 
way  for  a  long  time:  then  she  was  asked, 
if  she  remembered  the  nest  of  drawers  ?  she 
said,  she  did  not  remember  them.  A  gentle* 
man  made  answer.  Have  you  been  here  twenty- 
eight  days,  and  never  remember  them  drawersf 
sbe  said,  she  did  not  remember  them.  Then 
Mr.  Hague  asked,  why  she  did  not  strive  to  get 
out  at  that  window?  (that  is  the  east  window 
fronting  the  stairs)  she  said,  she  thought  it  had 
been  fastened. 

Did  she  say  she  had  tried  to  see  if  it  was 
fast  .^— I  don't  remember  she  said  she  had. 

Did  Natus's  wife  say  any  thing  about  her 
lying  in  the  room?— Natus's  wife  said  in  the 
parlour,  that  ber  hu^nd  and  she  had  laid 
there,  in  this  hay- loft,  ten  or  eleven  wec^: 
Canning's  mother  was  in  the  room,  lanaenting 
sadly,  that  that  was  the  hay  that  her  poor  dear 
girl  bad  laid  upon. 

Was  the  girl  asked  whether  she  remembered 
the  jack- line? — She  was ;  she  said,  she  did  not 
remember  seeing  it 

Was  the  tub  of  pollard  mentioned  to  her  ?— 
1  think  it  was  not. 

Did  she  continue  positive  that  Squires  was 
the  woman  who  robbed  her  ?-^I  heard  no  con- 
tradiction to  that. 

What  has  led  yon  to  recollect,  at  this  dis- 
tance of  time,  all  these  particulars  ? — It  was 
so  remarkable,  it  could  not  slip  out  of  my  head  ; 
it  was  at  that  time  the  subiect  of  conversation  : 
it  is  well  known  I  told  my  sentiments  the  same 
night  to  abundance  of  people  that  came  to  know 
about  it. 

.  Knowing  all  these  particuUirs,  which  would 
have  been  extremely  necessary  to  have  been 
proved  in  the  defence  of  Mary  Souires  and 
mother  Weils,  how  came  you,  when  theau 
people  were  to  be  tried,  the  one  for  a  capital 
felon,  and  the  other  as  an  accessary,  not  to  be 
aa  evidence  then  ? — I  was  here  some  part  of 
the  time  the  girl  was  giving  her  evidence,  and 
really  was  a  little  discontented  in  my  mind, 
about  her  giving  her  evidence  at  that  time,  and 
her  varying  from  the  particulars  she  first  ref- 
lated before  Mr,  AMerman  Chitty,  and  then  to 
us :  we  had  a  very  large  feast  at  Ooklsinitba-^ 
hall,  and  I  was  obliged  to  give  my  attendance^ 
because  I  am  butler  to  the  company ;  1  had 
the  care  of,  may  be,  three  or  four  thousand 
pounds  worth  of  plate;  so  that  1  stayed  in 
court  but  till  eleven  o'clock,  being  obliged  ta 
bt  there,  and  I  did  not  think  there  was  an  jr 
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teiffer  of  bcr  bein|y  convicted  apon  sacb  an  in- 
ae£bW  1I017. 

Httd  yoo  a  sabpceoa? — No,  I  had  not. 

Did  voa  then  kdow  thai  Mary  Sqaires  was 
vpoolnal  An-  her  life? — I  did,  and  1  did  not 
lliiflk  she  woold  have  been  cast,  indeed. 

flad  jon  apprehended  her  in  danger  of  being 

esovicted,  ahoold  you  have  tbogorht  yourself 

oeusable  in  not  giving^ evidence? — If  she  bad 

died,  and  I  nfA  gave  my  evidence,  I  should  not 

have  forgiveo  myself;  1  should  hav^  been  very 

an^ry  vmh  myself;  but  in  roy  own  single  opi- 

aiao  I  did  not  think  she  would  have  been  eou* 

vided ;  1  tfaoaght  the  whole  circumstance  of 

Ihe  ihiqg  collected  together  could  not  amount 

to  fall  proof,  and  apprehended  the  woman  waa 

ID  00  danger. 

If  you  had  apprehended  it  possible  that  the 
woiaao  should  have  been  convicted,  would  you 
Bol  luiTe  stayed  and  given  evidence  ? — I  would 
have  gone  and  made  an  excuse,  and  come  again. 

Bave  you  been  always  ef  the  opinion  you 
ate  now,  that  Canning's  evidence  was  untrue  P 
—I  have  always  insisted  upon  the  same  I  have 
BOW  related.  At  the  trial  of  Marv  Squires,  I 
went  home  and  told  Mr.  Flower,  the  assistant 
of  the  Goldsmiths*  company,  how  far  I  had 
hevrd  of  the  trial,  and  said,  I  think  it  is  impos- 
■bte,  with  all  the  circumstances,  that  she  can 
be  convicted ;  and  he  said,  he  thought  so  too. 

How  came  you  not  to  acquaint  the  Court, 
&at  yoDy  of  your  own  knowledge,  knew  she 
waa  ^oitty  of  perjury  ? — I  can  give  no  reason 
far  that. 

What  condoct  did  yoo  pursue  afler  the  con- 
viction of  Squires,  in  order  to  atone  for  your 
aoC  giving  evidence  for  her? — Some  time  after 
ttiat,  I  heard  the  old  woman  had  a  respite  ;  I 
imaediately  waited  on  my  lord  mayor,  and  told 
him,  I  believed  I  could  let  him  into  the  whole 
afiair,  aa  well  as  any  man  could. 

Did  you  do  this  Toiontarily  ? — I  did;  I  was 
very  glad  to  bear  there  was  some  design  of 
saving  the  poor  woman ;  I  did  it  not  out  of 
syite  to  the  girl,  but  merely  in  justice  to  the 

Cron-examioed  by  Mr.  Martim, 

Did  yon  hear  the  girl  positively  charge  Mary 
Squires  with  robbing  her  at  EnneM-Wash,  on 
die  trial  of  Mary  Squires? — I  did. 

Did  yob  hear  her  finish  ber  evidence  ?-*! 
cannot  tell  whether  she  bad  quitis  done  or  not, 
for  I  looked  at  my  watch,  and  found  it  was 
time  to  go ;  so  went  away. 

What  did  Mr.  Flower  say  ?— He  said  they 
sever  could  convict  her. 

Wlietber  yoi;ir  dissatisfaction  that  you  have 
given  an  account  of,  was  not  owing  to  the  ob- 
serration  you  made  at  mother  Wells's  upon 
the  answers  the  girl  gave  there  on  the  1st  of 
February  ?r'-I  did  then  think  she  was  mistaken 
m  the  woman. 

Whether  you  beard  the  girl  give  any  account 
•f  this  at  ber  mother's  ? — 1  never  was  at  her 
Bother's. 

When  the  old  woman  made  her  face  so  odd, 
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by  putting  herself  in  a  particular  posture,  as 
you  described,  did  the  girl  alter  in  her  opinion  P 
— No,  I  did  not  hear  she  did. 

Was  Canning  m  the  room,  when  Natus's 
wife  said  she  had  laid  in  the  room  10  or  11 
weeks  ?-^She  first  said  she  had  laid  in  the 
house ;  whether  it  was  before  we'  went  up  into 
the  room,  I  cannot  say ;  but  I  am  certam  she 
said  so  in  the  parlour,  when  Canning  was  by. 

Did  you  continue  to  have  a  good  opinion  of 
Canning? — I  dropped  my  opinion  quite  about 
her  being  innocent. 

Look  at  this  letter,  is  it  yoor  hand- writing? 
(Be  takes  a  letter  in  his  hand.)— It  is  my  hand 
writing. 

Wmu  was  it  wrote  ?— ^The  day  it  bears  date. 

Who  is  it  wrote  to?— To  Mr.  Lyon. 

John  Mague  sworn. 

Hague.  I  am  a  goldsmith,  and  live  in  Noble* 
street,  and  am  acquainted  with  Mr.  Nash :  he 
came  to  roe  on  the  Slst  of  January  1753,  at 
night,  and  told  me  of  an  extraordinary  affair  ; 
the  contents  were  what  he  had  heard  before 
Mr.  Alderman  Cliitty  from  ENzabeth  Canning  | 
he  desired  me,  and  I  agreed  to  go  down  to 
Enfield  Wash  with  bim.  Mr.  Nash,  Mr.  Lyon, 
Mr.  Aldridge,  and  myself,  went  together  in  a 
coach  on  the  next  morning.  Before  we  got 
down  we  met  a  man  on  horseback  (who  it  was, 
J  do  not  know)  ;  be  came  to  the  coach -side, 
and  said,  We  nave  taken  them  all.  When  we 
came  there,  we  went  to  Mrs.  Wells's  directly  ; 
we  first  went  into  the  parlour  on  the  left-hand, 
there  we'  saw  the  people  that  were  taken ; 
aAer  we  bad  talked  with,  them,  we  went  to  take 
a  view  of  the  house ;  we  went  up  the  stairs^ 
and  saw  the  rooms  ;  then  we  came  down,  and 
went  up  into  the  hay -loft  or  workshop,  and 
finding  nothing  that  answered  the  descriptioa 
the  girl  had  given  before  Mr.  Alderman  Chitty, 
as  Mr.  Nash  had  said  to  us,  he  said,  Here  is  no 
room  answers  the  d&scription  she  gave:  we 
went  over  to  Cantril's  and  got  a  glass  of  wine 
to  refresh  ourselves. 

Mr.  Willes.  Was  Mr.  Adaroson  in  the  room 
called  the  hay-lofl,  when  you  were? — Hague* 
He  was ;  he  and  Scarrat  were  saying  to  one 
another,  Do  you  go,  and  do  you  go,  and  at  last 
they  tossed  up  a  half-penny,  and  it  fell  to 
Adamson's  lot  to  go;  be  took  bis  horse  and 
went,  and  came  hack  with  great  triumph,  with 
a  whip  lashing  over  bis  head,  saving,  By  God 
we  are  all  right,  she  says  there  is  a  little  hay 
in  the  room ;  and  in  about  a  quarter  of  an  hour 
afler  this,  Canning  came;  she  was  first 
brought  to  mother  Wells's  door,  and  was  taken 
into  the  kitchen  on  the  right  hand  ;  she  was 
set  upon  the  dresser  in  the  kitchen  on  the  left 
hand,  and  the  door  opening  to  the  bay -loft  was 
then  open,  which  she  could  not  miss  to  see ; 
but  she  did  not  mention  a  word  that  that  was 
the  plac^  where  she  bad  been  in  ;  she  sat  there 
a  few  minutes ;  then  they  took  her  off,  and  set 
her  jn  a  chair ;  she  never  opened  her  lips  about 
her  stays  being  cut  off  there. 
'  How  long  do  yon  think  she  was  in  the 
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kitchen  ?— In  tittinff  oo  the  drener  and  in  the 
chair,  I  believe  she  had  been  there  a  little  better 
than  a  quarter  of  an  hour ;  then  they  carried 
her  into  the  parlour,  and  set  her  apoD  a  table; 
mother  Wells  sat  very  close  to  hor ;  as  thev 
were  bringing  her  in,  naother  Wells  said,  wiib 
a  tort  of  a  sneer.  Why,  the  girl  is  sick ;  there 
was  no  answer  made  to  that ;  as  Canning  was 
'sitting,  she  pointed  to  the  gypsey-woman,  and 
said,  That  is  the  woman  that  cut  my  stays  off. 

Was  the  gypsey  in  such  a  situation,  that 
she  could  then  see  her  face  ? — Upon  my  word, 
I  think  she  could  not ;  I  was  close  to  her^  she 
was  smoking  a  pipe. 

Upon  that,  what  did  the  gypsey  say  or  do? 
—Lucy  Squires  went  up  to  her  motner,  and 
said.  Mother,  the  girl  says  that  you  have  cut 
tier  stays  off:  then  the  old  woman  got  up,  and 
in  a  great  trembling,  she  took  her  Iwnnet  off, 
and  stroked  her  hair  up,  and  said,  "  Madam, 
consider  what  a  remarkable  woman  I  am ; 
would  vou  go  to  take  a  life  away  ?  I  was  at 
Abbotsbary  at  that  time." 

Did  she  say  how  many  miles  that  was  from 
town  ? — I  doirt  remember  she  did ;  but  George 
Squires  then  said  it  was  a  hundred  and  twenty 
'  mil^  from  London. 

Have  yon  heard  Mr.  Nash  give  evidence  a 
little  time  ago? — 1  have  not  heard  a  word  of 
his  evidence. 

Did  any  body  else  take  notice  how  long  the 
gypsey  had  been  at  Enfield  ? — No,  I  doirt  re* 
member  any  body  did. 

Do  you  remember  seeing  Judith  Natus  ?— 
I  cannot  say  I  heard  her  say  any  thing. 

How  long  bad* Canning  Men  in  that  room, 
'  before  you  took  her  up  into  the  hay- loft? — 
I  believe,  about  half  an  hour ;  I  led  her  up 
stairs  myself;  1  had  hold  on  one  arm,  and 
another  person  on  the  other,  but  I  do  not  know 
who  it  was ;  he  has  not  appeared  since ;  but 
before  we  went  there,  we  went  into  several 
other  rooms :  she  was  very  quick,  and  said. 
This  is  not  it,  and  that  is  not  it.     . 

What  did  she  say  upon  her  first  coming  into 
the  hay-loft? — When  we  got  to  the  top  of  the 
atairs,  she  turned  upon  her  right  hand  next  to 
the  chimney,  and  took  no  manner  of  notice  of 
any  thing :  then  turning  to  the  left,  This  is  the 
room,  says  she,  that  I  was  confined  in :  then 
her  mother  said,  Ay,  this  is  the  room  where 
my  poor  child  was  confined  in.  Said  1,  Good 
woman,  were  vou  confined  here  with  her  ?  No, 
aaysshe,  but  I  believe  every  thing  my  daughter 
says :  then  I  said.  Pray  liold  your  tongue,  and 
do  not  answer  any  questions.  There  1  saw  a 
very  large  hole  on  the  right  hand  coming  up 
stairs,  large  enough  for  a  large  cat  to  go 
through  ;  it  was  open. 

How  high  is  it  from  the  floor?— It  is  close 
to  the  floor;  the  jack- line  run  through  it,  and 
a  pnlly  just  over  it ;  if  there  had  been  a  mouse 
in  the  room,  she  might  have  seen  it. 

Were  you  in  that  room  as  soon  as  Nash  and 
Aldridger — No,  thev  had  been  there  before 
me.  There  1  saw  also  a  dirty  nasty  hay-bed 
•a  the  ground^  nothing  but  hay^  which  1  sup- 


pose was  taken  from  the  other  hay,  where  we 
were  told  Fortune  Natos  add  his  wife  lav .  I  asked 
Canning  whether  she  remembered  the  puUy  F 
she  said.  No,  she  never  saw  it.  There  is  a 
little  narrow  chimney,  about  fifteen  or  sixteen 
inches^wide ;  there  was  no  grate,  or  appearance 
that  there  ever  had  been  one  in  the  chimney ;  it 
was  full  of  hardly  any  thing  else  but  cobw^, 
which  ^seemed  to  have  been  there  a  consider- 
able time,  they  were  so  nasty  and  dirty. 

Were  the  cobwdis  so  spread  about  the  chim' 
ney,  that  it  was  impossiole  there  should  have 
been  a  grate  there  two  days  before  ?— Yes,  Sir. 
There  was  an  old  casement  over  the  chimney 
that  was  very  dirty  and  dusty:  I  said  to  Can* 
ning,  Child,  did  you  take  this  for  a  picture  f 
she  said,  No.  When  1  took  it  away,  all  the 
cobwebs  came  with  it  from  the  top  to  the 
bottom  ;  and  on  the  place  from  whence  it  was 
taken,  there  appeared  a  print  of  it,  that  looked 
as  if  it  had  been  there  a  year  or  two. 

Was  there  any  mark  of  any  place,  as  if  the 
picture  had  been  there?— No,  Sir. 

Did  yon  observe  the  window  that  looks  to- 
wards the  east  ?— I  did ;  it  is  a  casement  larg« 
euough  for  me  to  get  out  at ;  that  is  it  whicb 
fironts  the  stairs:  I  asked  her  how  she  cam* 
not  to  ffet  out  there,  and  opened  it  when  I  had 
hold  other  arm;  she  said,  Sir,  I  believe  it  wiCs 
nailed ;  then  I  looked  to  see  if  there  were  any 
appearance  of  nails  being  there,  and  could  8e« 
none  at  all. 

How  high  is  this  window  from  the  ground  f 
—It  might  be  about  ten  feet ;  it  went  into  a 
little  narrow  kind  of  a  ditch,  about  half  a  yani 
wide,  where  was  a  bank  up  a^inst  it,  and  a 
hedge  and  a  field  behind  it;  in  the  hedge  wera 
several  trees  near  the  window. 

Did  the  branches  look  as  if  they  had  been 
lopMd  lately  ?->Yes,  they  did. 

How  much  hay  do  you  think  there  might  ba 
in  the  room? — Ihelieve  about  half  a  load;  it 
lay  in  the  room  on  the  same  side  the  window 
was  on ;  it  seemed  to  have  laid  there  a  \ou^ 
time :  there  was  another  window  opened  into 
the  road,  boarded  up  on  one  ride,  and  a  eaaa« 
ment  on  the  other  that  opened,  that  is  to  the 
north,  and  there  is  a  lane  at  the  comer  of  it ;  I 
looked  out  at  it ;  there  was  no  pent-house  or 
shed  under  it;  it  was  perpendicular.  Mr. 
Adamson  turned  some  of  the  hay  over  to  look 
for  the  stays.  I  saw  also  a  chest  of  drawers, 
which,  1  dare  venture  to  say,  had  been  there 
more  than  a  year,  if  not  two;  they  were  ao 
very  dusty  betwixt  the  drawers  and  the  wall^ 
that  I  did  not  care  to  meddle  with  them. 

Do  you  remember  a  barrel  or  tub  in  tbo 
room  ? — I  cannot  say  I  do ;  there  was  a  to- 
bacco-mould over  Fortune  Natus's  bed  ;  some- 
body asked  her,  if  she  knew  that?  she  said, 
she  did.  There  were -two  women's  saddlea, 
and  a  man's  saddle ;  1  asked  her,  if  she  saw 
them  ?  she  sakl,  she  believed  there  was  one  ; 
they  all  appeared  to  have  been  there  a  \onfg 
while,  they  were  very  nasty  and.dusty. 

Did  you  obaerve  the  door  that  leads  to  tbia 
room,  how  it  ftitened  ?— 1  did  particuhu'ly ;  i 
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could  not  pveeive  there  ever  was  a  k>ck  upon 
it;  I  hefiete there  never  was  one;  itfkstened 
ooly  bj  a  laleh  and  a  button ;  I  will  not  be 
MMtm  there  was  a  latch ;  I  said  to  the  girl, 
Zomiii  ehiU,  I  cannot  think  joa  were  ever 
here  al  all. 

What  answer  did  she  make  to  that  f— She 
Bade  me  none  at  all. 

Did  yon  hear  Jndith  Natns  saj  any  thing  in 
Cbnning'a  presence  about  the  room  ?— 1  can- 
Bdt  say  whether  1  did  or  not.     - 

1m  yoa  ffo  away  satisfied  with  what  you 
hnd  seen? — -No,  I  went  away  very  much  dis- 
ttlisfied.  When  we  were  in  the  coach  going 
home^  Mr.  Nash,  and  Mr.  Aldridge,  and  I  gave 
oar  opinions  to  Air.  Lyon,  that  we  did  not  think 
she  was  there;  we  said,  she  must  be  mis- 
taken :  he  was  so  angry  at  it,  that  he  did  not 
spesk  to  OS  all  the  way  home,  and  that,  I  sup- 
pose, is  the  reason  we  were  not  sobpcenaed  or 
called. 

How  came  yon  not  to  come  and  give  your 
epinion  in  favour  of  Squires  ? — 1  was  in  court 
aU  the  white,  and  I'll  give  my  reasons  why. 
When  they  were  first  tuen  up.  Canning  said, 
Tirtue  Hall  was  one  of  the  girls  that  stood  by 
wheo  her  stays  were  taken  off;  at  the  same 
fbie  Virtue  Hall,  with  all  the  seeming  inno- 
oemey^  laughed  in  her  face,  and  said,  God  for- 
give you,  nradam,  T  never  saw  you  in  thb  house 
m  nay  life.  She  had  challenged  her  and  Lucy 
Squires  with  being  by :  Lucy  Squires  said  the 
very  same  as  she  did.  Seemg  such  seeming 
iMioceoee  in  her  there,  and  when  in  court  to 
hear-her  swearing  such  a  thing  that  I  thought 
Is  be  as  false  as  the  gospel  is  true,  I  protest  I 
had  not  power  to  S|ieak;  1  believed  she  was 
periored  in  all  she  said ;  that  is  the  whole  rea- 
SBB  why  I  did  not  speak:  but  had  I  bad  spirits, 
I  would  have  spoke. 

After  Squires  was  convicted,  did  you  approve 
sf  your  own  conduct?— Upon  my  woitl,  iSr, 
I  was  not  easy  upon  my  being  silent.  1  went 
of  my  own  free-will  before  my  lord -mayor,  and 
l^ve  nn  account  of  what  I  knew,  the  same  as 


Had  yoa  any  acquaintance  with  Alderman 
Gaseeyne  thenr — No,  I  do  not  know  that  ever 
I  had  seen  him  belbre. 

How  long  after  the  trial  was  it,  that  you 
went  to  my  lord  mayor  ? — It  was  about  a  fort- 
nigfator  three  weeks  after;  it  was  long  before 
Sfoites  was  respited. 

Had  you  any  knowledge  of  Canning  before 

CI  went  down  with  her  f— No,  I  never  saw 
before  in  my  life. 
Did  T0«  go  with  her  as  her  friend  P-^I  did, 
as  aim  her  fnend  as  any  one  that  went  along 
with  her ;  and  before  she  came  down,  did  as 
Meh  abuse  old  mother  Wells,  and  George 
fifoirei^  and  the  people  in  the  house. 
CroM-examined  by  Mr.  Nara. 
Weie  yoo  present  a|  the   whole  trial   of 
Uttj  Squires  r — I  iras. 

How  lofligr  ^'^^'^  y^^  ^  ^*^*^  "^^  Virtue 
Hall  bad  heeo  emnined  as  a  witnessf— She 
nstbeiecoDd  witnew. 


Were  you  so  much  alarmed,  yon  could  not 
recover  yourself  in  the  whole  trial  P— Upon 
my  oath,  I  could  not  recover  myself ;  I  really 
was  shocked  at  it 

Had  you  heard  Canning  give  her  informa- 
tion of  the  room  ?— No,  I  bad  not ;  I  had  i| 
from  Mr.  Nash. 

Did  you  see  Canning's  mother  in  the  hay- 
loft?— 1  did  ;  she  followed  us  up  there,  and 
said  them  words  to  her  as  I  said  before. 

Are  yoo  sure  you  saw  her  in  the  hay-loft  ?— 
Yes,  1  am. 

Did  she  continue  there  the  whole  time  you 
were  cYamining  it  P— I  do  not  know  that. 

How  near  is  the  dresser  in  the  kitchen  to  the 
stairs  ? — It  is  very  close  to  the  stairs. 

Can  yoo  from  that  dresser  see  up  the  stairs, 
if  the  door  is  open  ? — When  the  door  is  open, 
you  may  sjt  on  any  part  of  the  dresser,  and  see 
quite  up  into  the  room  ;  to  be  sure  she  could 
seequite  up  into  the  room. 

Was  Mr.  Adamson  in  the  hay-loft  when  the 
girl  was  there? — I  do  not  remember  I  saw  him 
there  then ;  I  saw  him  there  before  the  girl 
came  down  to  Enfield-Wasb. 

Were  yon  in  the  room  all  the  time  the  girl 
was  ? — I  was. 

Did  you  hear  any  body  ask  her,  what  vras  to 
be  seen  out  at  the  window  ?->-I  did  not  hear 
that ;  I  saw  him  and  Bob  Scarrat  goidg  to  teas 
the  boards  down  before  the  girl  came  there, 
and  they  were  pulled  down  before  she  came. 

What  did  they  do  that  for  ?— I  do  not  know  ; 
it  may  be  through  prejudice ;  I  do  not  know 
the  reason  why. 

Whether  there  was  not  an  observation  of 
yours,  or  somebody  else,  that  those  boards  had 
oeen  but  lately  done  upf — No,  not  by  me,  or 
any  body  else  that  I  know  of. 

Kdmard  Aldridge  sworn. 

Aldridge.  I  live  in  Foster-lane,  and  am  a 
working  silversmith ;'  I  am  acquainted  with 
Mr.  Nash,  Mr.  Hague,  and  Mr.  Lyon.  On 
the  Ist  of  February  1753, 1  went  down  along 
with  them  to  Enfield- Wash,  having  been  told 
how  sadly  Mr.  Lyon's  maid  had  been  used. 
When  we  were  on  the  road,  there  was  a  man 
came  on  horseback,  and  told  us  they  had  taken 
up  the  people  of  the  house. 

Mr.  Oascoyne.  Have  you  heard  any  of  the 
evidence  given  by  Mr.  Nash  and  Mr«  Hague? 
"'Aldridge,  No,  I  have  not.  When  we  got  to 
Enfield-Wash,  we  went  to  Mrs.  Wells's  house ; 
I  went  into  the  parlour ;  there  were  all  the 
people  sitting  all  round  the  fire  ;  then  I  went 
mto  |he  kitchen  by  myself,  and  so  all  over  the 
house :  1  was  in  the  room  where  the  girl  says 
she  was  confined ;  it  is  called  by  the  name  of 
the  hay-loft.  1  believe  I  was  there  before  Mr. 
Nash  was ;  I  was  then  alone. 

In  what  circumstance  was  this  particular 
window  that  looks  towards  the  north  r— It  was 
part  of  it  glass,  and  part  wood. 

Had  the  casement  wood  over  it  ? — ^That  I 
cannot  tell ;  I  am  sure  part  of  it  was  boarded 
up. 
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tVti-  jMK  itel  ««s  not  boarded  up»  bad  that 
%t«  4yt'***ittieg  «f  any  tiling  oailed  up  P — I 
^»«N  4««i  ^#  viirictts  while  I  was  there  to  eza- 
•iMtK  ^"  db^  baJ  describr«l  the  room  to  me  as 
^M|M  «  4i|«4£^  room,  aod  a  room  with  a  grate 
^  a.  .Ul«r  1  bad  been  there,  Canning  came 
4i»M^^  w4  was  carried  into  the  kitchen,  and  set 
va  a  gLK^::»rr. 

W;»  the  door  open  that  leads  ap  into  the 
Itft^^bit)  ? — 1  cannot  be  sure  of  that ;  I  was 
«ot  io  the  kitchen  all  the  time  she  was  there. 
^h4»  looked  about  as  if  she  did  not  know  where 
she  was.  I  was  with  her  when  she  was  carried 
into  the  parlour :  as  soon  as  we  had  taken  her 
In  there,  mother  Wells  came  to  her,;  and  said, 
Madam,  do  you  know  roe?  No,  said  she,  I  do 
not  know  that  ever  I  saw  you  in  my  life  before: 
then  George  inquires  came  up  and  said. 
Madam,  do  you  know  me?  She  said,  No,  1 
don't  know  that  ever  I  saw  you  in  my  life  ;  it 
was  that  old  woman  in  the  corner  that  cut  my 
stays  off.  1  was  close  by  Canning  at  the 
time. 

Bid  yon  see  the  gypsey's  face  at  the  time? 
^-^Nq,  I  never  saw  her  face  till  she  got  up : 
Madam,  said  she,  I  cut  your  stays  On !  (sne 
throwed  her  things  open)!  am  .very  remarka- 
ble 3  if  ever  you  see  me  before,  you  must 
know  me.  She  mentioueii  Abbotsbury,.  and 
several  other  places'  names,  which  I  hare 
fort^ot,  where  sne  said  she  was. 

Could  Canning  see  the  gypsey's  face  in  that 
ikositiou  she  was  in  at  the  time  she  charged 
iier  ?— -That  Icannottell :  when  Canning  went 
up  into  t)ie  hay-loft,  1  followed  just  after  her : 
I  remember  seeing  the  hole  in  the  wall ;  when 
I  went,  up  before,  there  was  a  great  w&isp  of 
fiay  in  it,  which  I  took  out  and  put  in  again ; 
when  it  was  out,  I  could  look  all  over  the 
kitchen ;  it  wiis  a  hole  where  the  jack-line 
was  ;  it  was  pretty  large,  1  could  get  my  two 
hands  in  it;  there  was  a  pulley  hung  over  it, 
but  it  then  had  no  communication  With  the 
jack. 

Did  you  ask  Canning  any  question  ? — ^No ; 
1  heard  Mr.  Ha^ue  ask  her,  why  she  did  not 
get  ou^  at  that  wmdow  ?  she  said,  she  believed 
it  was  fastened  op. 

Did  you  bear  any  body  ask  her,  if  she  re- 
membered that  hole  ? — No :  there  was  hay  be- 
tween the  stairs  and  the  jack- hole,  and  a  little 
square  chimney  just  at  the  corner. 

Were  there  any  pictures  over  it  P— There 
was  a  casement  over  it,  that  seemed  to  have 
been  there  a  great  while,  because  it  had  cob- 
Wel)s  over  it,  and  was  tied,  as  it  v^ere,  to  the 
Wall  by  them  ;  and  the  chimney  was  covered 
with  cobwebs  from  one  side  to  the  other,  and 
full  of  dirt,  and  no  sign  that  there  had  been  a 
^rate  there  at  all. 

Did  you  look  at  the  window  towanls  the 
east  ?-*-No,  I  did  not  I  came  down  stairs  and 
left  theii^  above. 

Do  you  remember  a  chest  of  drawers  bebg 
itt  the  room  ?-»!  do. 

'  DHd  you  hear  her  asked  any  thing  cOBoern- 
ing  them  ?— No,  I  did  not 
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Do  you  remember  some  saddles,  a  tobacco- 
mould,  and  about  half  a  toad  of  hay  being 
there  ?— I  do :  there  were  three  saddles,  and  a 
large  quantity  of  hay. 

Did  you  see  ever  an  old  stdo!,  or  table  ?— t 
did  not  take  notice  of  any.  I  went  up  jnsC 
aAer  the  chest  of  drawers  were  removed  a 
little  way  from  the  waM ;  ii  seemed  as  if  it  badf 
stood  there  twenty  years.  X  remember  there 
was  a  barrel  witn  some  stuff  in  it,  bran  or 
Qui)r»  pollard  1  believe. 

Did  the  hay  seem  as  if  it  had  been  there 
pretty  long?— It  did,  because  it  was  pretty 
bard. 

Were  yon  satisfied  with  the  room  upon  see* 
ing  it?-^(  was  satisfied  it  was  not  like  a  place 
of  confinement ;  neither  did  1  believe  she  was 
ever  there. 

,  Did  you,  upon  your  being  in  the  room  two  Or 
three  times,  observe  the  window  towards  thd 
chimney  ?— Yes ;  it  was  a  narrow  casement 
window,  big  eaooffh  for  a  nan  to  get  out  at. 

Ilow.  far  was  it  from  the  ground  ?---Any 
body  might  drop  oot  of  it  rery  easily,  withool 
hurting  themselves. 

Did  you  look  to  see  if  the  window  bad  beea 
fastened? — I  looked,  but  could  iiot  find  any 
tiling  like  lastening  to  it. 

Did  vou  examine  the  door,  hoW'that  was 
fastened  ?-^Yes ;  it  was  not  fastened  at  aD, 
only  with  a  button  ;  there  was  no  lock  to  it  & 
there  were  some  holes  where  locks  hid 
been ;  they  looked  like  key  holes,  pretty 
laive  holes. 

'  Was  it  probable  to  think  there  had  not  been  a 
lock  upon  the  door  for  a  month  ? — Yes»  and 
longer  than  that. 

Might  von  venture  to  swear,  by  the  anpdar- 
ance  Of  the  door,  there  had  been  no  lock  npon 
it  for  a  week  before  ?«-That  1  mighty  or  lor  a 
month  before. 

Or  a  year?— Things  alter  very  mnch  m  a 
year. 

Did  yoo  go  down  as  a  friend  of  the  girl's  ?-^ 
I  did,  and  at  my  own  expence. 

After  examining  these  curcnmstanoes,  did 
you  return  with  the  belief  of  her  storv,  or  not? 
— I  went  and  stood  at  the  door,  and  there  came 
one  Hall,  a  schooUmaster,  who  lives  ^t  Theo- 
balds, and  said  to  me,  What  do  you  think  of  it? 
I  said.  The  girl  is  mistaken;  I  lieli^veshe  never 
was  here. 

Is  there  any  pent- house  under  the  window, 
where  it  is  aupposed  she  made  her  escape  ?— * 
No  ;  there  was  a  cellar- door  under  it ;  no 
boards,  no  pent- house  .^  it  was  perpeudieolar 
to  the  ground. 

Did  yon  observe  the  wall  on  the  out-side?^ — 
I  did ;  I  went  out  in  particular  to  look  at  it; 
there  was  no  sign  of  clawing  the  wall,  or  any 

thing. 

Wltdn  you  returned  to  town,  npon  the  whole, 
what  did  ^ou  tbink  of  it  ?-^lJpon  the  whole,  I 
did  not  think  she  had  been  there. 

How  came  you  net  ^.appear  as  awtinM 
for  Squires  upon  her  trial  ?~4  was  net er  m* 
pcsnaed. 
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Were  yon  io  court  on  ibat  trial  ?— ^1  was  at 
tbe  bepoaiflg  of  i(. 

^hy  did  Yoa  not  ftay  aU  th^  fimeP— Be- 
cauoe  we  bad  a  dinner  ai  Gofdattiiths'-han,  and 
X  wia  gomg  to  it. 

Wereyoo  not  very  much  concerned  at  your 
OBodoct,  when  joo  beard  she  was  convicted  ? 
•*-I  said  to  Mr.  White  the  officer,  at  ffoing^ 
oal,  What  do  you  think  of  it?  he  said,  be 
tbsoffat  she  would  be  acquitted :  I  said,  1 
tboi^bt  so  too. 

Row  came  you,  after  this,  to  ffo  before  my 
IbbI  mayor  ? — My  lord  noayor  had  beard  of  me 
by  Mr.  Hague  or  Mr.  Nash  :  tliey  desired  me 
to  w^  with  them. 

Bad  you  any  acquaintance  with  the  lord 
mayor  before  that? — No,  I  had  not. 

Bow  lon^  after  the  conviction  of  Mary 
Squires  was  it,  that  you  went  before  my  lord 
Bayor? — I  can't  juRtly  tell. 

Was  it  a  week  alter? — It  Was  a  i^reat  deal 
kwer  than  that. 

Did  you  f(ive  tlie  same  account  th^re,  as 
you  have  done  uow  ?->-!  beficfe  I  gave  exactly 
the  sanse. 

Had  you  asT  acquaintance  with  Canning'  be- 
fiire  ? — No,  1  bad  not.  I  went  with  Mr.  Lvon, 
because  I  had  heard  a  bad  character  of  Wells 
St  Cofield-IVasb,  and  wa^  glad  to  bear  she  was 
takeo,  in  order  to  be  brought  to  justice. 

l>id  Mr.  LyoD  and  yoii  all  return  very  good 
friends  ?^~They  weui  before  justice  Tash- 
maker,  and  I  was  quite  tired  of  the  thing.  1 
went  to  an  ale-house,  and  got  some  mutton 
cbope,  and  half  a  pint  of  wine :  J  thought  it 
was  not  worth  beariag. 

Crosa-examined  by  Mr.  WiUiam§. 

'Went  yoo  with  Elizabeth  Canning  in  the 
Idicbeil  ?— I  was :  she  sef  med  to  stare  about 
bc^  as  though  she  did  not  know  where  she 

Wtt. 

Did  auy  body  ask  her  if  she  knew   the 
lloce  ?— No  ;  nobody  did,  as  I  know  of. 
'  Bow  long  might  she  he  in  the  kitchen  ?—- ' 
Not  a  long  time ;  she  bad  some  wine  brought 
ber  there. 

Did  she  seem  to  be  ill  ? — She  did,  to  be  faint 
and  ill  then. 

Bow  ioDg  was  she  before  she  pointed  to  the 
•Id  woauHi,  after  George  Squires  asked  her  the 
question  whether  she  knew  him? — it  was  im- 
mediately after. 

Did  she  apMk  that  of  her  own  accord  ?— I 
believe'  she  did ;  1  don't  think  any  body 
frompted  lier  to  it :  I  saw  nobody  talk  to  her 
iben. 

When  did  you  declare  your  dissatisfactioo 
irst? — I  declared  it  before  I  left  the  house. 

When  did  you  cease  to  be  her  friend  ? — I 
soon  ceased  to  be  her  friend. 

Bow  long  after  this  was  it  you  bad  cdn versa- 
tion  witbMtr.  and  Mrs.  Boward  about  thisf 
and  upon  what  account  did  ^ou  go  down  there 
to  them  ?— I  was  going  down  to  Enfield- 
Wsab,  I  eSDDot  tell  how  k)Mg  after ',  I  don't 
hoir  wbetbfsr  ii  was  not  that  week.    I  hardly 


knew  the  gentleman ;  I  have  heard  say  be  i«  a 
surveyor  of  the  window- lights  :  I  remember  I 
went  down  to  Mr.  Edward  Aldcidge's  at  £n« 
fieU-Wasb  ;  when  I  went  out,  I  was  desired 
to  take  some  of  the  papers  (her  printed  case  in 
order  for  a  subscription)  to  Mr.  Aldridge  there. 

Did  you  recommend  it  to  them  about  sob- 
scribing  for  the  girl  ?— 1  did  not  deliver  pa- 
pers :  Mr.  Aldridge  took  one  in  his  pocket  wittt 
nim,  and  I  went  with  him  to  Mr.  Howard's  ^ 
we  had  some  discourse  with  him,  but  I  can't 
say  what  it  was  justly. 

I'll  put  you  in  mind  of  oo^  thing :  did  you, 
or  didrvou  not,  say  yoii  were  satisfied  with  the 
girl's  description  she  gave  of  the  house,  eitbet 
to  Mr.  or  Mrs.  Howard  ? — I  detiied  it  from  the 
very  first. 

Did  you  say  vou  thought  she  had  been  at 
the  bouse,  or  did  you  declare  yon  thought  sh6 
had  not  ? — If  I  declared  any  tbing  about  it,  I 
declared  she  was  not  at  tlie  house ;  whether  t 
did,  or  did  not,  1  am  sure,  if  I  said  auy  thing,  I 
said  she  was  not  confined  there. 

Did  you  atiy  ways  recommend  this  paper  to 
Mr.  or  Mrs.  Howard,  or  endeavour,  with  Mr. 
Aldridge,  to  encourage  the  case?— No ;  I  only 
left  the  paper  with  hitn  ;  1  did  not  encourage 
the  case  either  one  way  or  other  ;  we  did  talk 
about  the  gypsey,  whether  sbe  was  there; 
they  could  not  tell  what  time  she  had  been 
there.  I  asked  them,  how  long  they  thought 
she  had  been  there,  Mrs.  Howard  said,  she 
could  not  call  to  miod  huw  long  she  had  been 
there,  but  said,  she  thought  she  bitd  been  there 
some  time,  for  sbe  knew  her  very  well. 

How  many  papers  had  you  there  ? — 1  bad 
but  ime. 

How  long  after  the  conviction  of  the  old 
woman  was  it  before  yon  went  before  my  lord- 
mayor  ? — Mr.  Nash  and  Mr.  Hague  had  been 
there  two  or  tl)ree  times  before  I  had  been 
there,  and  they  desired  u)e  to  go  Hith  them. 

Was  it  a  month  afterf— Itwas  that,  to  be 
sure. 

Bow  came  you,  when  you  heard  this  poor 
woman  was  reprieved,  upon  an  information 
made  on  her  behalf,  when  every  body  was  then 
endeavouring  to  explain  the  matter,  not  to  fjfo 
before  the  magistrate  in  a  mouth's  time  ?  Did 
not  you  think  it  a  matter  of  justice  to  go?-» 
When  I  was  called  for,  J  did :  it  was  no  busi- 
ness of  mine  to  trouble  my  head  about  it  to  go. 

WMUm  White  swbni. 

ffhite.  I  am  an  officer  under  my  lord  mayor, 
f  remember  going  down  to  Enfietd-Wash,  on 
the  1st  of  February  1753,  to  apprehend  Sn* 
sanoah  Wells.  There  was  a  warrant  went 
down  before  me  s  I  met  three  gentlemen  there 
with  the  Warrant:  I  apprehended  it  was  to  take 
up  mother  Wells,  for  cutting  ofl^  Elizabeth 
Canning'a  stays:  f  weatover  the  way  to  n 
public- Douse ;  then  someb«>dv  said  they  saw 
mother  Wells  go  by ;  then  I  said,  Let  us  go 
over  and  secure  every  body  iu  the  bouse :  there 
were  four  of  us,  Jnr.  AdfanqisoD,  Mr.  Wiotte- 
buryi  ly  and  another  peooii  wfaooi  1  do  not 
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kMW ;  W9  w«il  iMra:  when  we  were  in  the 
ytkrWuf>  Mn  Ad«mson  pointed  to  mother  Welk, 
mnU  siutlt  That  is  she ;  there  were  two  or  tliree 
•ther  wttmen  in  the  room  with  her.  I  imme- 
^«ielv  drawed  my  banger,  and  said,  they  were 
ijl  prisoners.  1  pat  a  cenlry  over  them,  and 
went  to  the  other  parts  of  the  house,  and  took 
til  ihat  were  in  the  house,  and  put  them  into 
the  parlour:  mother  Squires  and  her  two 
daughters  were  in  a  fore  room  up  one  pair  of 
stairs:  George  Souires  was  brought  into  the 
room  by  some  of  the  people:  I  told  him  he 
most  be  deuined.  Gentlemen,  said  he,  look 
o?er  every  thing  that  I  have  here :  I  turned 
them  all  out,  and  the  old  and  young  wdtaaen's 
things  too,  to  look  for  the  stays,  but  no  such 
thing  was  found. 

Mr.  Willet.  Did  you  tell  them  the  reason 
of  your  apprehending  them  ? 

White,  I  did  not  just  then :  I  said,  there 
was  a  robbery  committed,  and  they  must  not 

to  away :  1  found  one  of  mother  Wells's 
aughters,  and  Virtue  Hall  next,  and  brought 
them  to  the  rest.  Afler  this,  I  went  into  the 
kitchen  on  the  right  hand,  and  looked  round. 
After  that,  1  saw  a  woroau's  head,  by  looking 
over  the  door  through  a  chasm,  in  a  place  they 
call  the  hay-loft.  There  was  at  the  bottom  of 
it  seven  steps  to  go  up.  I  went  and  fetched 
Iter  down,  and  put  her  amongst  the  rest ;  this 
was  Judith  Natns ;  she  appeared  to  be  just 
getting  up. 

What  time  of  the  day  might  this  be?— I 
take  it  to  be  about  nine  in  the  morning.  After 
I  could  fiud  nobody  else,  I  went  up  into  the 
bay*loft  to  take  a  view  of  it ;  I  just  looked 
jpound,  and  saw  the  bay,  and  two  windows, 
some  saddles,  a  chest  of  drawers,  an  old  barrel, 
a  musket,  and  a  tub,  and  a  great  deal  of  lum- 
ber that  1  can't  particularly  describe. 

How  much  hay  might  tnere  be? — If  it  had 
been  bound  op,  I  believe  there  were  about  the 
▼alue  of  12  or  15  trusses ;  it  seemed  to  have 
laid  there  a  great  while:  I  saw  also  a  little 
stove  chimney  without  a  grate  in  it.  I  did  not 
stay  to  make  particular  observation. 

iVere  there  atfy  pictures  over  the  chimney  ? 
— No,  there  were  none:  I  saw  the  bed  Judith 
Katus  had  lain  in,  that  was  opposite  the  fire- 
place. When  I  had  looked  round  the  room,  1 
was  ft  little  surprized,  and  thought  the  girl  was 
mistaken ;  so  I  went  out  on  the  ontside,  and 
looked  under  the  window  that  fronts  the  road, 
the  north  window:  I  could  not  observe  any 
thing  particular  there,  neither  the  footsteps  of 
any  body  dropping  from  the  wiqdow,  or  print 
of  their  clothes  by  dropping  down ;  it  was  clay 
ground ;  it  was  so  soft,  uaX  a  step  'of  a  dog 
might  make  an  impression.  There  was  a  heap 
of  human  dung  lay  under  it,  about  as  high  as 
the  body  of  a  quart  bottle;  there  was  no  ap- 
pearance of  any  body  being  there  for  some 
time :  neither  did  it  appear  to  me  a^  if  any  body 
bad  been  out  of  that  window :  I  called  Mr. 
Adamson  to  shew  him ;  he  would  have  per- 
suadol.  me  there  were  some  scratches  on  the 
wall  with  ber  foot,  but  I  could  not  see  any; 


Was  there  any  pent-houfe  or  shed  between 
the  ground  and  the  window  ?— No,  there  was 
not;  the  wall  was  perpendicular  from'  the 
ground.  I  was  in  the  parlour  amongst  them 
when  Canning  came  down,  which  f  believe' 
was  about  twdve  or  one  o'clock ;  she  was  car^ 
ried  into  the  kitchen,  and  set  upon  the  dresser 
opposite  the  parlour ;  she  sat  there  about  four 
or  five  minutes. 

Were  the  other  witnesses  thsre  at  ihat  timeP 
— ^There  were  so  many  people,  I  can't  tell. 
After  this,  she  was  carriecf  up  stairs  to  where  I' 
fetched  the  gypsey  from,  but  I  did  not  go  op 
stairs  with  them  \  neither  did  I  go  up  into  the 
hay-loft  with  her.  The  prisoners  being  all  in 
the  parlour,  it  was  proposed  to  bring  them  one' 
at  a  time  into  the  kitchen ;  I  objected  against 
that,  and  desired  they  would  jail  ^  back  again 
into  the  parlour,  and  let  Canning  go  in  and 

Kick  the  woman  out  from  among  them  all,  that 
ad  robbed  her ;  I  was  afraid  somebodv  would 
go  and  give  a  signki ;  then  we  went  into  the 
parlour ;  they  were  all  placed  in  a  circle  round 
die  fire;  1  believe,  before  they  were  moved, 
Mary  Squires  was  on  the  left- band  side  of  the 
fire ;  Wells  sat  with  her  elbow  against  the  fire- 
place, on  the  right-hand  side ;  this  was  before 
they  got  op  to  come  in  one  at  a  time;  after 
this,  their  positions  were  most  of  them  altered ; 
and  when  Canning  came  in,  which  could  not* 
be  above  a  minute  or  two  after,  upon  some  oc* 
casion,  Wells  was  shifted,  and  got  into  Squires's 
side,  and  Squires  in  her  place.  Canning  fixed 
upon  the  old  gypsey,  as  soon  as  she  came  into 
the  middle  of  tnem  ;  the  gypsey  was  sitting  in 
the  corner  stooping,  I  think,  with  a  black  bon- 
net on.  Canning  said,  Tliat  is  the  woman 
there,  jpointtng  to  her :  1  saw  her  fix  ber  eye 
immediately  on  that  comer  of  the  room. 

Was  her  face  fronting  Canning? — No,  it  was 
cross  the  fire-place,**T,8 1  apprehend. 

Do  you  think  Canning  could  see  her  lace* 
then  ? — I  can't  answer  for  what  she  could  see : 
I  begged  of  her,  before  she  went  in,  for  God's 
sake,  to  be  sure  before  she  fixed  upon  any  body. 

Whom  did  you  expect  s^e  would  have  fixed 
upon  ? — I  expected  she  would  have  fixed  upon 
mother  Wells,  belore  she  went  into  the  room: 
When  she  had  fixed  upon  the  gypsey,  one  of 
her  daughters  got  up,  and  went  to  the  old  wo- 
man, and  said.  Ibis  gentlewoman  says  you 
have  robbed  her.  Canning  was  then  standing 
in  the  middle  of  the  room  amongst  the  people. 
The  gypsey  woman  came  up  to  ber,  ana  open- 
ed her  face,  and  said.  Me  rob  you !  I  neref 
saw  you  in  my  life  before ;  for  Gfod  Almighty's 
sake,  don't  swear  my  life  away.  When  I 
said  there  was  a  robl>ery  committed,  George 
Squires  asked  me,  when  the  robbery  was  com- 
mitted P  (his  motner  and  two  sisters  were  then 
with  him)  I  said,  it  was  on  the  1st  of  Jannaty. 
He  said.  We  were  in  Dorsetshire  at  that  time, 
at  a  place  called  Abbotsbury ;  we  went  there  to 
keep  our  Christmas.  Then  I  took  an  oppor- 
tunity to  find  out  mother  Wells's  daughter  by 
herself. 

Was  Canning  present?— No. 
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Mr.  Mviom.  Then  what  Wells's  daughter 
taid,  is  not  evidflDce  agaiasl  the  defendant. 

Mr.  WUles.  I  meant  what  waa  said  in  €an- 
nioir'f  pieKnce. 

WhUt.  They  al)  said  they  were  at  Abbots- 
boiy,  while  Canning  was  in  the  room ;  that  is, 
t&esap,  two  daagbters,  and  mother. 

Mr.  Wilics.  Did  the?  mention  keeping  their 
Christmas  before  Canning  ?--Wkite.  No,  they 
did  not  mentioD  that  in  the  parlour,  but  they 
> '  did  to  me  before  Canning  came ;  we  stayra 
some  time  ;  then  we  went  before  justice  Tash- 
■aker  at  Edmonton  with  them  all  in  a  cart. 

Cron-cxamined  by  Mr.  Morton* 

I  tbink  TOQ  are  an  officer  in  London  ? — 1 
am,  bat  I  had  a  constable  there. 

Was  one  Long,  a  son-in-law  to  mother 
Wells,  in  tbe  house? — I  belie?e  he  was  there 
widi  a  cart  to  carry  them :  there  were  a  great 
many  people ;   I  did  not  know  Long. 

Alter  yoQ  had  collected  the  people  out  of 
ill  the  roooBS,  you  say  yon  went  up  stairs  ?— I 

Did  ycm  meet  with  any  obstruction  f — ^Ther^ 
was  a  man  made  some  obstruction,  and  said,  he 
woold  first  see  the  warrant ;  upon  which  J 
went  to  the  constable  and  fetched  it,  and  went 

op- 
In  whose  custody  did  *yoa  leave  the  pri- 

ssnera? — With   the  people  that  went  down 

with  me;   the  officer  that  had  the  warrant 

io  the  parlour. 

When  you  went  down,  did  you  leare  that 

alone? — 1  beliere  be  stood  upon  the  stains, 

till  I  fetched  the  warrant;  he  was  at  the  door 

of  the  room,  but  said  he  would  not  open  it,till 

be  bad  seen  the  warrant.  • 

Was  that  man*s  name  Long  ?— There  was 
one  Long  that  carried  theni  to  justice  Tash ma- 
ker's ;  but  whether  that  was  he,  I  cannot  tell. 

The  Long  •!  mean  is  son-in-law  to  Mr^. 
Wetls. — ^Then  I  don't  know  biro. 

Were  they  all  uniform  in  giving  the  account 
sTbdng  at  Abbotsbury?  — They  were. 

Mention  what  the  old  woman  said? — She 
said  she  was  at  Abbotsbury  on  the  1st  of  Ja- 
nuary ;  and  George  and  Lucy  said,  they  were 
there;  and  Mary  said,  she  was  at  her  un- 
cle's in  the  Borough ;  she  said  she  was  there 
at  Christmas. 

You  say  Adamson  and  yon  had  no  other  con- 
emtion  bnt  that  mother  n  ells  was  the  thief? — 
We  did  think  ao. 

Was  there  any  shewing  any  body  to  Can- 
aiog,  when  she  came  in? — No,^r,  not  as  I 
saw;  ahe^  of  her  own  accord,  voluntarily 
picked  out  Mrs*  Squires  as  the  person  that  cut 
off  her  stays, 

Mr.  Dtny.  We  jhtll  now  prodaee  sereral 
witnesies,  whufy  atTarious  times,  during  the 
Month  of  January  1753,  were  in  the  Tcry  room 
■  wbkb  the  defendant  swore  she  was  confined. 

Tartnme  Natus  awom. 
iVf/nf.   f  live  At  Walthan-Cressi  when  I 


am  at  home ;   I  have  lived  there  almost  two  ' 

years. 

'    Mr.  Davy,  Were  you  there  before  the  year 

1752  ?— Ais<tii.  I  was  there  a  good  while  before 

that. 

Did  you  ever  live  at  Enfield-Wash,  and 
when  did  you  come  there  ? — On  the  Monday 
fortnight  after  my  lord-mayor's  day,  of  sir 
Crisp  Gascoyne's  mayoralty,  I  came  from  the 
Wheat-sheaf  at  Waltham -Cross,  and  went  to 
lodge  at  Mrs.  Wells's  house  at  Enfield-Wasb. 

Are  you  a  married  man?— I  am,  Sir;  my 
wife's  name  is  Judith ;  she  lived  with  me  all 
the  time. 

Im  what  room  did  yoii  lodge  at  Mrs.  Wells's  f 
—In  a  room  properiy  called  the  workshop; 
that  is,  the  room  that  ^es  up  out  of  the  kit- 
chen, about  seven  or  eight  steps  to  »>  up. 

Is  it  a  long  or  square  room  ?— It  is  a  long 
room,  no  squareness  belongs  to  it,  with  a  pan- 
tile roof. 

How  many  windows  are  thereto  it  ? — Tber^ 
are  two ;  one  facing  the  feet  of  my  bed,  it  wan 
a  single  casement ;  and  the  other  at  the  farther 
end  of  the  room,  noon  the  left  hand  as  I  lay,  a 
larger  than  the  otner,  one  half  boarded,  and 
the  other  half  glass,  looking  into  the  great  road  ; 
and  there  was  a  chimney  facing  the  foot  of  my 
bed,  on  the  right  hand  side,  in  the  comer  of  the 
room  next  the  little  window. 

What  was  your  bed  ?— It  was  made  of  bay 
and  straw  mixed  together. 

Had  you  any  pillow  or  Mster,  and  what 
was  it  made  of? — I  had  a  sack  of  wool  foil 
my  bcHster. 

Did  your  wife  lie  with  you  on  this  bed  ?«• 
She  did.  Sir. 

Mention  the  furniture  of  the  room? — When 
I  came  first  into  the  room,  there  was  pretty 
nigh  half  a  load  of  hay,  as  nigh  as  I  can  guess ; 
a  large  chest  of  dowers  on  the  left-hand  sidci 
about  half  way  in  the  room ;  two  or  three  side- 
saddles, one  man'a  saddle;  a  large  box  that 
had  some  pollard  in  it,  it  was  a  deepish  drawer^ 
and  foninerly  did  belong  to  the  chest  of  drawers ; 
a  tub  to  hold  some  chaff  for  Mrs.  Wells's  horse« 
and  a  tub  with  some  iron  hoops  on  it ;  an  old 
gun,  and  a  barrel  of  a  gun  besides ;  the  gun 
stood  in  the  corner  upon  some  pantiles ;  an  old 
lanthom,  an  old  spit,  and  an  old  cross-cut  saw, 
that  stood  upright  in  the  chimney  ;  there  were 
pullies  and  a  line  that  belonged  to  a  jack,  that 
came  through  the  hole  at  the  right  hand  of  my 
bed,  over  my  head ;  the  hole  the  line  caipe 
through  was  large  enough  to  put  three  of  my 
fists  in,  and  about  a  foot  in  length ;  1  used  to 
put  a  wisp  of  hay  in  it  to  keep  out  the  cold  ; 
there  was  also  the  sign  of  the  Crown  there,  ^- 
most  at  the  feet  of  my  betL 

Was  the  sign  made  of  wood  or  copper  ? — It 
was  made  of  wood. 

Was  there  any  grate  in  the  chimney  ? — No« 
there  never  was  a  grate  in  the  room  since  I 
knew  the  house.  \ 

Did  you  observe  anything  else  in  the  room? 
—4  observed  a  bar  there,  that  belonged  to  the 
bar  hi  the  kitchen,  wherethey  uned  to  keep  aH 
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their  liquor ;  it  wiitf  old,  so  tbey  brought  it  up 
stairs. 

Were  there-  any  pictures  in  the  room  ?'^I 
never  saw  a  picture  in  the  room  in  mv  life. 

What  was  o?er  the  chimney  P — ^t*here  was 
«a  old  iron  casement  on' the  top  of  the  chimney  ; 
it  was  all  iron,  no  glass  at  all,  to  the  best  of  my 
remembrance. 

Was  there  any  lead  in  it?— There  was  no 
lead  in  it,  as  I  think,  only  the  frame  of  a  case- 
ment. ^ 

How  long  did  you  lodge  there? — I  lodged 
there  ten  weeks,  all  but  three  days,  and  in  no 
other  place  but  this  room.  I  Jay  out  of  it  but 
.4Nie  night  in  all  the  time,  that  was  on  a  Wed- 
nesday nij^ht;  m^  wife  ne?er  lay  a  night 
out  of  it  in  that  time,  except  that  nigbt  1 
can't  tell,  1  not  being  there. 

Was  the  <|nantily  of  hay  decreased,  when 
you  lodged  there  ?— It  was ;  they  kept  a  horse, 
and  bad  s6m«  for  him  out  of  it  constantly,  al- 
most every  day. 

How  much  hay  might  there  be  left,  when 
you  last  lay  there? — It  mis'bt  be  the  value 
often  or  twelve  trusses,  if  it  liad  been  tied  up. 

Was  any  of  the  furniture  of  the  room  taken 
out  while  vou  were  there? — Nose  at  all,  but 
the  sign  of  the  Crown,  that  was  bought  by 
Ezra  Whiffin. 

When  did  he  boy  that? — ^I  cannot  justly 
■ay  that ;   I  did  not  see  him  take  it  away. 

How  do  you  know  that  he  bought  it'? — 
Because  he  has  now  gpt  it  hanging  up  at 
his  door.  There  waS  a  large  piece!  of  wood 
under  the  foot  of  my  bed,  and  some  irons  in  it 
that  belonged  to  the  sign ;  he  has  had  them 
'since  he  liooghtthe  sign,  and  the  piece  of  wood 
is  ir.  the  chamber  now.  1  wss  there  new  and 
old  Christmas,  and  all  the  month  of  January, 
till  I  was  taken  op  on  the  2d  of  February. 

Look  at  that  young  woman,  (meaning  Can- 
ning) did  you  ever  ^ee  her  there  in  January  ? 
*— 1  don't  know  any  thing  of  her;  1  never 
saw  her  in  the  house,  or  at  the  honse;  I 
only  had  a  glimpse  of  her  at  justice  Tash- 
maker's;  when  they  were  taken  up,  I  was 
at  work,  and  was  sent  for  home. 

Did  any  body  besides  your  wife  and  your- 
self go  into  that  room?-*- Yes,  one  John 
Howit,  Mrs.  Wells's  son ;  he  came  there  for 
some  pollard  to  feed  his  roother^s  sow  and  pigs 
with,  and  several  times  for  hay,  when  I  was 
there;  and  Sarah  Howit,  his  sister, she  oflen 
csme  for  pollard  to  serve  the  pigs ;  she  almost 
always  lived  at  home :  I  have  seen  the  widow 
Long  there ;  her  maiden  name  was  £lizabeth 
Wells ;  I  have  seen  her  there  several  timte  in 
the  month  of  January  ;  there  are  two  Longs ; 
one  of  them  ib  Mr.  Hong's  owu  daughter,  she 
never  was  there :  I  have  seen  Virtue  Hall  in 
that  room. 

JMd  Virtue  Hall  lodge  in  the  house  ?--She 
was  a  lodger  there  before  1  knew  the  house,  in 
one  of  the  best  chambers. 

Do  you  remember  when  the  gTpsey  first 
came  there  ?-^l  cannot  well  remember  the  day 
punctually  that  they  came  there;  they  came 
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about  a  week  and  a  day  before  Uiey  wen 
taken  up. 

What  rooms  did  they  lodge  hi?^Tbej 
lodged  up  the  main  stairs,  in  one  of  the  bes 
rooms. 

Mention,  If  you  can,  what  rooms  tly 
several  people  lay  in  ? — f  can  describe  vow 
of  them,  because  1  never  was  much  in  them 
Virtue  Hall  Uv  along  with  Mrs.  Welti:  ] 
had  been  in  the  rooms,  but  never  to  tab 
much  notice  of  them. 

Describe  the  several  rooms  to  which  tb 
stair-case  leads.— l^ere  was  one  room  on  Um 
left-hand  side  the  stair-case  ;  there  Mrs.  Welk 
and  Virtue  Hall  lay  in  one  bed,  I  beliste;  th( 
old  gypsey  lay  in  a  room  opposite. 

Where  did  George  Squires  lie?— I  dos^ 
koow. 

Have  vou  any  particular  reason  for  reneiv* 
bertng  the  time  of  the  gypsey 's  coming  ti 
Wells's  house  ? — I  am  no  ways  ezset  to  tin 
day,  bgt  by  reason  she  looked  so  frightful,  thil 
1  did  not  care  to  he  at  the  fire  with  her. 

Had  you  ever  seen  Mary  Squires,  or  bei 
son,  or  daughters,  before  the  time  you  men- 
tion ?— No,  I  never  had,  Sir,  in  all  the  oouth 
of  my  life. 

Do  you  know  who  came  to  Enfield-Wiib 
with  Mary  Squires? — No,  I  doo't^  bectoiel 
was  then  at  work ;  her  son  and  two  daogbtm 
lodged  there  all  the  time  she  did. 

Did  they  board  in  the  house? — No,  thej 
went  to  the  shops  to  buy  their  victuals ;  tbev 
were  acquainted  with  Mrs.  Lamey,  who  teOi 
butter,  cheese,  bread,  and  bacon;  she  firei 
about  two  stones-cast  from  Mrs.  Wells's  hooset 

Is  she  a  married  woman  ? — She  is ;  her  bos* 
band  is  a  bricklayer,  1  think,  named  Jobs. 

Do  you  rememb^  any  pitcher  in  tbs  boose  f 
—I  remember  one  very  well ;  it  was  a  Isiipsk 
black  pitcher,  broken  about  the  moutb ;  vbhj 
wife  made  use  of  it  over- night,  before  we  weit 
taken  up,  to  fetch  water  from  a  pump  ofer  (bs 
way,  at  Mr.  Howard's,  for  my  supper :  Virta« 
Hall,  and  Mrs.  Wells,  and  Sarah  Howit,  otfd 
to  go  there  for  water. 

Do  you  remember  any  bed-gown  Mrs.  Wdb 
had  P — No,  I  don't  remember/  she  ever  bs^ 
any  at  all. 

Look  at  this  pitcher,  handkerchief,,  ami  bid- 
gown  ;  do  you  know  dther  of  them  Y-A^ 
swear  to.  the  pitcher,  that  is  Mrs.  Welb'f  1 1 
never  saw  the  handkerchief  and  bed-gomi  is 
my  life. 

Do  you  remember  one  Robert  Whiteooouof 
to  Wells's  house?— I  do;  he  used  to  cone 
there,  as  far  as  I  know,  noder  pretepce  0| 
courting  Sal  Howit,  almost  vfvrj  nigbt;  1 
have  known  him  five  or  six  years;  lie  1^ 
seen  me  go  to  bed  in  that  room  seveial  nigbts* 

Cross-examined  by  Mr.  JXartu 

What  is  yourbosincsi?--4  am  a  poor  b- 
bouring  man.  -^ 

Where  have  you  been  since  yoo  ^^'^^ 
up  ?— I  haw  been  at  woik  at  Mr.  fidPCp  ^ 
the  Four  Swam,  nt  Wiltbam-Crqps. 
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Didyw  werk  ibrhun  before  ?-^No,  I  dM 
HOI,  Sir. 

AiejM  iBre  Ibk  is  the  pitcher  that  OMd  to 
^  90  iriAsB  lo  Cbe  pmnp  ?«-Tbis  is  it. 

flovesineyoatogotoliTeat.Eofield-Wasb  f 
«-I  mot  tbere  from  liondon,  being  bired  by  a 
6nMr  at  Wattham-Creos,  and  I  could  not  biaf  e 
cooBlaBt  lodging  tbere. 

Wbo  directed  you  to  mother  Wells's  bouse  f 
•7-A  OMD,  wboee  name  is  Payoe,  and  my  wife, 
went  and  asked  for  lodging;  1  was  to  pay 
aine-pepoe  per  week. 

Why  did  not  yo.a  lodge  in  the  other  part 
ef  the  iioiise?--'There  were  no  rooms  empty 
tbere. 

Was  not  there  a  garret  ehipty  f— I  don't 
know,  I  never  was  up  tbem. 

Were  not  yjoa  sometimes  disturbed  of  jour 
reat  by  people  making  a  noise  in  the  kitchen  f 
— -Hiey  ooold,not  come  into  the  kitchen  but  I 
cpidd  hear  them ;  I-  very  seldom  heard  much 
Boise ;  somMmes  1  slept  almost  all  night. 

What  time  do  the  fiimily  use  to  co  to  bed  &-— 
The  family  generally  go  to  bod  betwixt  nine 
and  ten  o'omk;  1  never  knew  any  barm  by 
the  house;  the  people  that  belong  to  the 
house  have  got  a  very  bad  ^jbaracter ;  but 
from  what  1  know  of  it,  I  never  saw  any  barm 
in  it ;  and  it  is  a  very  sober,  honest  boose  ;  I 
never  saw  any  ill  tricks,  or  irregnlanty,  all  the 
time  I  was  there. 

What  tioMof  the  day  didRobert  White  use 
l»  come  ?— He  used  to  come  when  he  left  off 
hia  day's  work,  may«be  about  liz  or  seven 
e'chick. 

How  lobg  did-  bCuse  to  stay  ?— May-be  two 
boors,  seldom  longer. 

Wao  there  any  other  lodger  tbere  besides 
yaof— -Virtue  Hall  was  another. 

What  did  she  use  to  do  for  a  living  ?— She 
need  to  spin. 

Sba  was  a  very  industrious  girl ;  waa  she 
not? — I. cannot  say  for  that,  she  used  to  work 
bote  little. 

Q%a  yta  remember  when  the  sign  was 
carried  out  f — 1  oanuot  say  when  it  waa  really : 
I  do  not  say  what  time  I  missed  it,  but  only  I 
maMmber  its  being  there. 

What  tiaae  were  the  sign-irons  carried  out  ? 
They  were  not  canried  out  till  some  time  in 
January,  liefops  1  was  taken  ap* 

How  long  before  you  were  taken  up?— ft 
may  be  more  than  m  week  or  ten  dsys  be- 


Now  I  wonld  ask.  you  whether  yon  were  in 
eempanY  with  Arthur  Newit?'— I  hare  several 
tioMs;  I  have  work'd  for  bim. 

Do  you  know  one  John  Jackson?— I  do;  he 
ii  a  &rmer,  and  lives  about  a  mile  out  ef  Ware 


Do  YOU  know  William  Hubbard  ?-<-l  cannot 
■7 1  do. 

Did  yon  ever  take  an  oath  upon  this  affair  ? 
*-Tbe  first  I  ever  took  was  before  sir  Crisp 
Gesoayoe,  at  the  Mansion*  house. 

How  long  is  that  ago  ?— I  caonot  recollect 
Ibat 
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Do  you  tliink  it  is  more  than  six  months 
ago  ? — It  must  be  more  than  that. 

Are  you  sure  the  girl  never  was  in  that 
room?— Yes,  Sir,  I  am,  the  ticne  1  lodged 
tbere,  which  was  ten  weeks  all  but  three  days. 

Did  you  ever  fall  in  company  with  Mr, 
Newit  atW  this? — ^Yes,  several  times. 

Do  vou  remember  what  conversation  pass- 
ed?— be  has  taxed  me  several  times  with 
swearing  false,  and  offered  to  lay*  a  wager  that 
I  lodged  in  another  house  at  £nfidd-Wash, 
besides  mother  Wells'si 

Was  ever  such  a  wager  Jaid  ?— I  believe 
there  Was :  but  what  I  said  waa  truth. 

What  was  the  wa^er?— I  believe  it  was  a 
shilling  .a- piece,  1  think  so ;  but  it  was  drawn^ 
because  he  found  be  was  wrong. 

We  have  those  present  that  can  gire  an  ai> 
count  of  it,  80  bo  careful :  say  whether  or  not, 
upon  that  conclusion,  you  did  admit  you  had 
lodged  at  another  house  ?-^]So,  gentlemen,  I 
Sm  come  here  to  speak  the  truth  ;  I  never  did 
admi^  in  their  presence,  that  I  lodged  in  an- 
other  room,  or  in  another  house. 

Did  you  never  admit  ^ou,  bad  lost  your 
wager,  and  that  you  bad  laid  in  another  rookn  t 
—I  never  did  admit  it ;  I  did  not  lose  th^ 
wagerat  all,  because  it  was  drawn. 

By  Mr.  Davy^ 

Mr.  Da'ty.  When  were  you  applied  to,  to 
lay  this'  wager?— F.  Natu$.  It  is  about  a 
quarter  of  a  year  ago. , 

Where  was  this  ?-rItwas  at  Mr.  Bell's  house 
at  the  Poor  Swans  at  Waltham-Cross. 

What  was  the  wager  ? — I  cannot  say  what 
fnooev  was  laid,  I  down'd  with  my  monej 
myself. 

Who  wos  in  the  room  at  that  time? — ^Thera 
were  aeveral  people  tbere  drinking ;  .1  cannot 
say  whether  they  were  commpn  men  or  gan*> 
tlemen. 

Was  the  money  staVed? — 1  canpotsay  whe- 
ther it  was  a  shilliiig  ^  the  maney  was  staked 
down. 

Who  held  the  stakes  ?-^I  don't  know. 

Did  Mrs.  Bell  hold  it  ?— 1  don't  know  that 
she  did ;  1  will  not  be  sura  of  that ;  I  had 
some  of  mine  again. 

Why  had  you  it  not  all  i^n  ?*-I  paid  for'f 
decanter  of  beer  out  of  it. 

Did  Mr.  Newit  pay  for  any  out  of  it?-— Ha 
paid  for  .none. 

Did  you  drink  part  of  the  beer  ?— I  did.  Sir. 

Were  you  here  upon  .the  trial  of  Mar^ 
Squires?-^!  had  a.  subpmna,  and  did  come^ 
and  was  in  the  Qld^BaiJey  yard«  and  up  near 
the  door. 

What  prevented  your  coming  into  court  to 
give  evidence? — ^Because  1  was  not  called; 
none  of  the  witnesses  were  called,  never  a  one. 

Was  tbere  any  other  reason  i— No  other 
reason,  but  they  were  not  called. 

Were  you  not  assaulted?-*-!  was,  at  the 
place  that  turns  out  of  the  dd-Bailey  ^ard, 
three  or  four  times,  and  I  shewed  my  sub* 
prnna. 
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Who  anaulted  you  ?«— There  wu  a  tallish 
man  that  kept  the  gfate,  pitted  very  much  with 
the  small  pox,  he  was  the  only  person  that 
turned  me  out  of  the  yard. 

Did  any  other  persion  use  you  ill  ? — ^There 
irere  several  other  people,  but  none  touched  me 
to  turn  me  out 

Were  you  aV)ne  ?— 1  was  with  the  other 
ivitDesses ;  they  stood  upon  the  steps  ;  two  or 
three  of  them  were  turned  out  of  the  yard. 

What  were  the  other  witnesses  attending 
for  ? — For  the  same  as  1  did. 

What  are  their  names? — 1  cannot  say  half 
their  names. 

Name  some  of  them. — ^There  was  the  widow 
Long  was  one ;  they  wanted  to  mob  her.    ^ 

Mr.  Nares,  I  must  obstruct  this;  this  does 
no  ways  affect  Canniog,  if  it  was  the  neglect 
of  the  officers ;  it  cannot  be  proved  that  she 
was  privy  to  it.  <  • 

Judith  Nairn  sworn. 

J.  Jfatus,  The  last  witness  is  my  hnsband ; 
be  does  husbandry -work  ;  he  did  work  for  Mr. 
Pav'ne  at  Wallham- Cross ;  and  we  then  lodged 
at  Mrs.  Arnold's,  a  fortnight ;  she  bid  us  pro- 
vide oarselves,  because  we  were  very  poor; 
and  at,  the  fortnight's  end  we  came  to  Mrs. 
fella's  house  at  Enfield- Wash,  where  we 
•lodged  ten  weeks  all  but  three  days,  before  we 
Were  taken  up ;  I  cannot  tell  the  day  of  the 
month  when  we  came  there. 

Mr.  Wiliet.  What  month  was  it  in  f*^ 
J.  Naiug»  1  cannot  tell. 

Was  it  in  September,  October,  November,  or 
December  ? — 1  cannot  tell. 

Was  it  before  new  Christmas-day? — It 
was. 

How  long  is  it  ago  r~-Upon  my  word  I  cbd* 
not  leli,  because  1  am  no  scholar. 

During  the  ten  weeks  all  but  three  days, 
how  many  nights  did  you  lie  out  of  that  house  f 
^— I  never  lay  out  of  it  one  night  during  the 
whole  time ;  my  husband  lay  out  of  it  one 
niffbt,  andbutone. 

What  room  did  you  lie  inP-«We  lay  in  a 
room  they  call  the  workshop. 

In  what  part  of  the  house  is  it  ?— They  go 
through  the  kitchen,  and  up  eight  stairs,  as 
near  as  I  can  guess  ;  our  bed  was  of  hay  and 
straw,  do  the  right  band  going  up  ;  we  had  a 
sack  of  wool  for  our  bolster. 

Go  which  side  was  the  bead  of  your  bed  P— 
It  looked  into  the  kitchen. 

Was  there  any  bole  near  your  bed  ?•— Yes, 
there  was  one  at  the  head  of  the  bed  ;  we  uwd 
to  stuff  it  with  hay  to  keep  the  cold  out ;  it  was 
there  before  we  came  there. 

Where  did  that  hole  look  into,  when  it  vras 
not  stopped  upP— It  looked  iuto  the  kitchen. 

Describe  the  room ;  is  there  any  chimney  in 
it  P-«-There  is,  and  a  casement  over  it. 

What  do  you  mean  by  a  casement  over  it?— 
Hiere  was  an  old  casement,  all  to  pieces  al- 
«D06t,  over  the  chimney,  when  we  came  into 
the  room. 

Was  there  any  glass  in  it  P— There  might  be 


about  half  a  casement,  not  mueh  glass  to 
signify. 

Was  there  any  grate  in  the  chimney  P — No, 
there  never  was  tor  the  time  I  was  there.        > 

Was  there  any  chest  of  drawers  P— Ther^ 
was  a  nest  of  drawers,  which  I  uspd  to  pat  my 
bread  and  cheese  in,  because  the  mice  should 
not  run  away  with  the  cheese. 

Was  this  chest  of  drawers  on  the  right  or 
left-hand  side  of'  your  bed  P— They  were  on 
the  left-hand  side. 

Was  the  bole  you  used  to  stop  with  bay  of 
any  use  P— No,  none  at  all. 

How  big  was  it  P — ^{t  was  about  as  big  as  my 
two  double  fists. 

What  was  hung  over  this  hole  ?«-The  jack- 
line  that  was  at  the  head  of  my  bed. 

Then  cannot  you  tell  the  use  of  the  hole  P— 
I  believe  it  was  for  the  jack-line  to  go  through. 

Pray,  what  other  furniture  was  there  in  the 
room  N— I  believe,  as  nigh  as  1  can  guess, 
there  was  about  half  a  load  of  hay,  that  was 
there  before  we  came. 

What  was  there  in  the  room  besides  P— 
There  were  pan -tiles  at  the  farther  end  of  the 
room,  which  had  laid  there  belbre  we  came  ; 
an  old  spit,  and  an  old  lantbom,  just  by  the 
chimney  ;  one  man's  saddle,  and  two  women's 
saddles ;  there  was  a  saw,  and  a  tub  which 
Mrs.  Wells  used  to  put  chaff  in  for  the  horse, 
and  a  box  that  she  used  to  put  pollard  in  for  the 
pigs,  that  stood  on  the  left-hand  side. 

Did  she  use  to  keep  pigs  P — Yes,  Sir,  she 
did,  in  a  little  sort  of  a  wash-honse.  8he  used 
to  go  into  the  room  for  pollard  every  day,  and 
feed  them  with  it.  There  was  a  sign  of  w 
Fountain  there ;  it  stood  in  the  room  beifore  we 
came,  behind  a  tub  where  the  chaff  was. 

Was  there  ever  a  gun  there  P-*-Yes,  thert 
was  a  gun. 

Mr.  Aizres.  Don't  put  words  into  her  mootiK 

Mr.  Willes.   Was  there  one  sign  or  two  P 
•    /.  Natut*   There  were  two,  the  Fountaia 
and  the  Crown. 

Where  was  the  sign  of  the  Crown  P — They 
stood  together,  fronting  you  as  you  go  up. 
Mr.  W biffin  bought  the  sign  of  the  Crown  be- 
fore old  Cliristmas ;  the  irons  that  belonged  te 
the  sign-post  went  at  the  feet  of  my  bed,  and 
be  bought  them :  he  took  them  away  about  a 
week  or  a  fortnight  before  we  were  taken  up, 
as  nigh  as  I  can  guess. 

How  long  had  Mrs.  Squires  lodged  there, 
before  she  was  taken  up? — She  had  lodged 
there  a  week  and  one  day. 

Do  yon  know  George  Squires? — I  do;  I 
never  saw  him  in  my  life  before  he  came  to 
lodge  there:  there  were  two  daughters,  one  is 
named  Lucy. 

Where  did  they  use  to  lie?— They  used  ta 
lie  up  stairs  in  the  other  part  of  the  house ;  she 
and  her  two  daughters  lay  in  a  chamber  over 
the  parlour. 

Were  there  any  other  young  people  in  the 
house  P — There  were  nobody  at  all  in  the  houae 
but  them  and  ourselves.  ^ 

In  what  room  of  the  boose  did  Virtue  Haft 
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lodge  ?«-Ia  the  room  fmstimig  the  stains  neer 
"wliete  the  gypiies  lodged. 

Had  Iboe  been  any  usemede  of  this  hay  ?— 
Tbey  BMd  to  fetch  It  for  the  bone. 

Whoeeed  to  fetch  it?— Sal  Howit;  aheis 
Mml  HTeJla's  daughtor ;  and  Mrs.  Wells  her- 
■sA^  aad  l^rtoe  Hall  used  to  fetch  some,  and 
wwetiraes  poUard  for  the  pigs. 

How  eaoae  Sal  Howii  to  be  Mrs.  Wells's 
danehlrr? — Mrs.  Wells  had  two  husbands. 

How  was  this  house  supplied  with  water  ?— 
Hamctimea  we  fetched  it  trom  a  gentleman's 
pomp  from  orer  the  way. 

Look  ai  this  pitcher.— I  cannot  swear  to  the 
piftcher ;  but  I  have  fetched  water  myself  many 
a  time  in  such  a  black  pitcher ;  I  think  it  was 
not  broke  so  much  at  the  mouth  as  it  is  now : 
o«e  may  be  like  another :  I  cannot  say  it  is  the 
sasse;  I  think  it  was  not  quite  so  big  as  this. 

Look  upon  this  bed-gown,  examine  it  well. 
«-I  do ;  J  net er  saw  this  in  my  life,  before 
they  came  and  took  os  up :  Mrs.  Wells  had  no 
bed-gown. 

Look  at  that  yonng  woman,  (meaning  Eli- 
sabeth Canning)  did  yoa  ever  seelier  ai  Mrs. 
Wells's  ? — I  ne?er  did,  before  she  came  with 
tbcMs  to  take  us  up,  if  that  was  the  last  word  I 
was  to  speak. 

Look  at  this  handkerchief;  do  you  know  it? 
«-I  nercr  saw  it  in  my  life  before. 

Were  you  subpmnaed  at  Squires's  trial,  in 
eider  to  giTe  evidence ?—l  was;  but  they 
wonld  not  let  me  come  in. 

You  were  taken  up  with  the  rest,  were  you? 
-»1  was,  and  carried  before  justice  Tashmaker,  I 
and  from  thence  to  justice  Fielding.  Canning  { 
cleared  me ;  she  said  she  never  saw  me  before. 

Did  yon  give  the  same  account  as  you  do 
f—Idid. 


Cross-examined  by  Mr.  Willianu, 

she  charge  too  with  any  thing  when 
yon  were  taken  up  ?— No,  she  did  not. 

Did  she  charge  Mrs.  Wells  at  all  ? — No,  she 
did  not. 

Did  you  hear  her  say  Virtue  Hall  was  by, 
when  Mrs.  Squires  cut  the  lacing  of  her  stays? 
«-I  cannot  say  I  heard  her  say  it.  ^ 

What  countryman  is  yoor  husband?— He 
comes  from  Gloucestershire. 

From  whence  are  you?— 1  was  bred  and 
bora  at  Ware  in  Hertfordshire. 


Friday,  MayS, 

Mary  Lamey  sworn. 

'  Xenuw.  I  live  at  Eofield-Wash,  and  keep 
a  ehandter^s  shop.  I  have  known  Fortune 
Ksuis  and  bis  wife  some  considerable  time; 
they  have  bought  ffoods  of  me,  that  is,  bread, 
butter,  cheese  and  beer. 
*  Mr.  Daoy,  When  was  the  first  time  you 
ever  saw  them  ? 

Xantey.  It  was  some  time  after  Michael* 
mas  was  twelve*  month,  between  that  and 
CbristnuMi  they  kdged  at  Bin.  Wells's  home. 


Did  yoQ  ever  hear  them  say  in  what  part  of 
the  house  they  lodged?— No,  1  never  did,  in- 
deed. 

How  long  did  they  remain  there? — ^They 
remained  there  after  the  time  they  were  taken 
up,  for  they  came  back  after  that. 

Do  Tou  remember  any  other  (odgers  Mrs. 
Wells  bad  in  her  house  ? — ^Virtue  Hall  used  to 
come  sometimes  for  things,  and  1  remember 
the  ^psies  coming. 

When  was  the  first  time  of  your  seeing 
them? — It  was  on  a  Wednesday;  and  tfaa 
Thursday  was  se'nnight  after,  in  the  mornings 
they  were  taken  up. 

When  you  saw  the  gypsies,  how  many  of 
them  were  there  ? — Lucy  was  the  first  1  saw 
of  them;  she  knocked  at  my  door,  and  asked 
me  if  I  sold  small  bread,  on  the  Wednesday  ; 
1  said.  Yes ;  I  sold  her  a  loaf  and  some  cheese 
and  small-beer,  and  lent  her  a  pitcher  to  carry 
it  home ;  {I  live  opposite  Mrs.  WelU's  house) 
in  the  evening  of  the  same  day  old  Mrs.  Squir^ 
eame.  George  brought  the  pitcher  home  the 
next  morning.  He  or  the  sister  came  erery 
day  till  they  were  taken  up,  and  had  (hings  of 
me,  and  sometimes  the  old  gentlewoman  for 
tobacco ;  I  saw  them  commonly  two  or  three 
times  a-day;  that  very  morning  they  ^ere 
taken  up,  they  had  tea. 

What  is  your  husband's  name  ? — His  name 
is  John  Larney ;  he  is  a  bricklayer. 

Do  you  know  whether  Mrs.  Wells  keeps  any 
cattle  f^  She  keeps  a  horse  and  a  hog. 

How  long  have  you  known  her? — I  have 
known  her  almost  forty  years;  erer  since  I 
can  remember.  ' 

With  what  did  she  use  to  feed  her  horse  ?-^ 
1  have  seen  them  fetch  grains ;  and  I  know 
she  bought  hay,  for  I  saw  it  brought  in,  and  by 
the  badness  of  the  weather  it  was  spoiled. 
^  When  was  it  brought  in? — In  the  season* 
able  time  of  hay-making,  before  last  Christmag 
was  twelve-month. 

Where  did  she  put  it  ?-— As  she  said  then, 
she  put  it  into  the  room  called  the  shop. 

Mr.  Nare»,  I  object  against  that,  as  legal 
evidence. 

Mr.  Davy,  I  am  not  asking  any  thing  Mrs. 
Wells  said  since  1759,  but  what  she  said  be-> 
fore,  when  it  was  impossible  for  her  to  know 
of  this  aflTair,  when  it  could  serve  no  purpose  to 
speak  falsely;  that  is  evidence. 

Mr.  Naret.  There  is  one  plain  rule  as  to  the 
evidence  of  hearsay ;  that  is,  that  when  yoli 
can  have  that  very  person  that  proves  this 
▼ery  fact,  she  is  the  person  to  be  called ;  this  is 
not  evidence  at  all. 

Court.  The  Court  are  of  opinion  that  it  will 
be  proper  for  Wells  to  give  her  own  evidence. 

Mr,  Davy.  Were  you  ever  in  this  workshop 
at  Mrs.  Wells's  ? — Larney,  No,  not  till  after 
the  people  were  taken  u|i. 

Do  you  remember  seeing  any  hay  carried  to 
the  house  d\er  that  time  you  have  mentioned  ? 
—No,  I  do  not. 

How  much  was  brought  there  in  the  Tear 
17^S?9— Itwas  loose  upon  the  cart;    I  don'( 
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know  how  much  there  was  of  it;  I  saw  it 
carried  to  the  door,  hot  did  not  see  it  pat  into 
the  workshop. 

What  door  did  joa  see  it  carried  to  ?-*«To- 
wards  the  stable  door»  as  they  call  it. 

Near  what  part  of  the  house  is  the  staUe?— 
The  lower  part  towards  Loudon ;  it  Kes  in  a 
line  with  the  house. 

Is  there  any  loft  OTer  the  staMe  ?-*Not  as  I 
know  of. 

^  To  what  part  of  the  house  was  this  hav  car- 
ried ? — I  saw  it  standioff  against  the  stahle. 

Did  you  see  it  unloaded  P— No,  I  did  not. 

Cross-examined  by  Mr.  Morton, 

Uow  was  this  hay  brought  P-^^It  was  bron|fbt 
in  a  cart,  and  drawed  up  to  the  stable  which 
ranges  along  with  the  boMPe;  I  saw  bo  more 
ofit    . 

What  oountrvwoman  are  you  ^»I  was  bom 
and  bred  at  Enfieid-Wash. 

How  jonff  has  Mrs.  Wells  lired  in  that  house  f 
«^he  iiToa  there  belbre  I  csn  remember. 

A  good  sort  of  a  house,  was  it  not  P^—I  did 
Bot  ireqaent  the  house. 

What  is  the  general  reputation  of  the  bouse  ? 
— ^I  supposci  by  the  report,  you  know  what  a 
house  It  was. 

Mr.  Davy.  We  will  sup|)0se  it  to  be  a  most 
infamous  house. 

Mr.  Morton,  Bid  you  ever  sea  any  gypsies 
there  before  f—Xarney.  No,  never  before  that 
time;  to  my  knowledge ;  1  never  saw  any  at 
Mrs.  Wells's  before.  I  was  very  much  sur- 
prised, and  put  the  money  I  took  of  her  into  a 
paH  of  water,  because  I  bad  heard  they  can  get 
the  mousy  again. 

^  Whose  money  were  you  afraid  wouM  be  so 
nimble,  Lucy^s  or  the  old  woman's? — I  had 
put  Lucy's  in  my  pocket  amongst  other 
money ;  it  was  the  old  woman's  money  I  put 
in  the  water. 

Do  yon  kfioW  William  Smith  P—He  lives 
two  or  three  miles  from  me,  upon  the  Chaoe ; 
be  is  a  farmer. 

Do  you  know  Samuel  A  root  P — 1  know  no 
auch  name,  unless  it  be  be  that  lives  up  in  the 
town. 

'  Do  you  know  Mr.  Howard  and  bis  wifeP-^ 
They  are  people  of  very  good  character|  to  be 
sure. 

Do  you  know  Humphry  Holding  ?— I  do ; 
lie  lives  in  TurkeyHrtrcet,  about  half  a  mile 
lirom  me. 

Do  you  know  Mr.  Story  P— I  have  none* 
^uaintance  with  him,  or  knowledge  of  bim. 

Sarak  Homit  sworn. 

8,  Howit,  1  am  daughter  to  Susannah 
Wells,  and  lived  at  Enfield- Wash  with  her  at 
the  time  Bfrs.  Canning  said  she  was  oonfliied 
there. 

Mr.  Wilki.  Do  yon  know  Mary  Squires  P 
^S,  Homit,  I  do,  upon  the  account  of  her 
being  at  our  house  a  week  and  one  day,  and 
George  and  Lucy  $  they  were  all  «iiea  te- 
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gelher;  they  caaM*on  the  Wednesday,  9m4 
were  taken  up  the  Thursday  se'nnight  ailer. 

Look  at  that  pHcber;  iro  you  knew  itP— , 
There  war  a  pitcher  that  ined  to  go  fifequcntiy 
to  Mr.  Howard's  pump. 

Is  this  the  pitcher  P'-*!  cannot  tell ;  it  wae  a 
black  pitcher. 

Did  you  live  there  the  time  Fortune  NalM 
and  his  wife  were  there  P — I  did. 

What  time  did  they  come  P— I  cannot  say 
at  what  time  they  canne. 

How  long  were  they  there  before  Mar^ 
Squires  came  P — O !  a  great  while;  they  were 
there  the  time  Squires  was  there,  and  the  lime 
that  Canning  said  she  was  confined  tliere; 
and  they  lay  m  the  room  she  says  she  was  can* 
fined  in,  which  was  the  workshop. 

What  do  you  mean  by  workshop  f — I  mean 
the  long  roogi  that  yon  go  through  the  kitchea 
to  go  up  to  it. 

What  did  Natus  and  his  wife  lie  upon  there  P 
—They  lay  on  hay  and  stfew. 

Can  you  speak  particularly,  how  kmg  they 
were  there  P— They  were  there  two  months. 

What  use  was  made  of  this  roomP — ^There 
was  a  great  deal  of  loose  bay  in  it,  and  lumber ; 
the  hay  was  for  an  old  horse  my  mother  had. 
There  was  pollard  in  a  great  drawer,  to  IM  a 
sow  and  pigs. 

Do  you  remember  about  Christmas- time, 
before  Squires  came  there,  whether  ^he  room 
was  locked  up  P— No,  there  never  was  a  lock  . 
upon  the  door  in  my  memory ;  I  remember 
it  ever  since  I  was  bom  almost ;  I  was  bom  in' 
the  house. 

Were  you  ever  in  that  room  in  that  month  of 
January  P — I  was  almost  every  day. 
Are  yon  sure  of  that  P — I  am  sure  of  It. 
Can  you  tal^  upon  you  to  swear  you  were  at 

?our  n»otber's  all  the  month  of  DeoemberP— i 
'es,  1  can. 

Can  you,  that  you  were  all  the  month  of  Ja- 
nuary P — I  lay  in  that  house  every  night  in  the 
month  of  January  P 

Do  you  remember,  about  a  fortnight  or  three 
weeks  before  Squires  came  to  your  nonse,  that 
any  body  was  in  that  workshop  with  you  P«- 
Virtue  Hall  went  into  it  frequently,  as  much  aa 
I :  we  were  there  both  together  at  the  time 
the  trees  (sgainst  the  little  window,  a  oaaemcnt 
that  fhces  the  stairs)  were  lopped. 

At  what  time  was  it  that  the  trees  were 
lopped  P-— 1  believe  it  was  on  the  8th  of  Ja^ 
nuary;  there  were  Edward  Allen,  OUea 
Knight,  and  John  l«roey,  that  lopped  them. 

Was  the  casement  c^^n  or  elMit  r— *I  opened 
it  myself  at  that  time. 

Did  any  thing  pass  between  you  and  themf 
There  were  wofds  passed,  but  I  cannot  teB 
what  the  conversation  was. 

Cross-examined  by  Mr*  JNerei. 

Have  you  lived  at  this  house  ef  your  mo* 
ther's  all  your  life-time  P— I  was  bred  up 
there,  and  lived  there  some  time,  not  the 
greatest  part  of  my  life. 

Hew  loog  have  you  bean  ebeealfireni  thenoef 
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-^1  iMte  beoi  fireorthfyem  firpm  it,  aod 
iMiver  Mtv  mj  nother't  house  in  this  time. 

HevcMne  you  l»  be  at  iioiBe  at  thla  time? 
—I  moat  of  plaee,  aod  ao  oame  home. 

Boir  Ibo^  iMd  yoo  been  at  home  before  the 
gyf'ai  eaHie  there? — I  briiere  about  a  year 
aod  a  half,  or  two  yean. 

How  do  yon  get  your  li? tog  ? — I  go  out  to 
|et  any  brood,  Co  work  in  the  ooontry,  some- 
IHK^  Mrreal-work ;  I  have  no  family  affair 
with  my  mother ;  I  used  to  be  in  the  fiunily, 
when  I  won  not  engaged  another  way. 

He  yon  teBaeower  what  quantity  of  hay 
yew  nuitber  bod  at  this  time  ?— There  was  a 
gmt  deal  of  it ;  I  belief  e,  not  a  load. 

Hod  ahe  wnj  other  bay  for  her  horse?— No, 
the  had  not;  it  was  carried  to  the  bone  from 
ftne  to  tune. 

How  much  hay  might  there  be  when  Natue 
lay  there  ? — ^There  was  a  great  deal. 

Can't  yoo  tell  any  thing  of  this  eonversa- 
tiao  between  these  men  and  yoo? — I  eannot. 

Did  you  begin,  or  they?^I  don't  know 
whether  Virtue  Hall  began,  or  who. 

Who  ooQfersed  with  them  moat?— I  said 
same  Ifauigs,  but  eant  tell  wtiat ;  I  don't  pre- 
lend  10  nay  cme  word  that  paaaed. 

Did  th^  begin  with  yon  or  yoo  with  them? 
—I  caa't  tell  who  bej^. 

Were  they  aoqnaintance  of  youn?— Ed- 
ward Allen  went  to  school  with  me. 

Wbat  aort  of  trees  were  they  ?-- They  are 
gieat  Mgu  trees. 

Which  lopped  the  tree  ?-^Gile8  Rniffht ; 
they  were  not  all  at  work  at  the  same  time.; 
my  moCber  gm?e  them  a  foil  pot  to  lop  the  tree ; 
1  saw  them  drink  it. 

Who  had  the  lop?«-Lanieyhad  the  loj^. 

Whooe  trees  were  they  ?— ^They  are  Richard 
ABen'iB  treeo ;  they  only  cot  off  some  part  tbat 
bimff  over  the  place. 

How  BHich  in  quantity  was  cot  off?— I  can't 
tOi ;  I  thought  there  was  a  iaggot,  but  I  did 
nst  aea  Laroey  make  it  up ;  isaw  him  go  by 
with  aoflMofit 

Were  these  people  sent  there  on  purpose  ?— 
19o ;  two  were  hedging  round  the  fields. 

Wbot  did  the  others  do,  while  Knight  lopped 
the  tree  ?— They  stood  on  the  ground,  and 
loskedon. 

How  did  Virtoe  Hall  and  yon  stand,  by  the 
fUe  of  each  other  at  the  window  ?— Virtue 
Hall  looked  over  my  shoulder. 

Conid  tbe  men  see  you  both?— Yes,  Sir; 
hat  1  was  the  principal  person  that  was  looking 
4Nrt  at  the  window. 

Was  there  any  other  window  in  the  house 
ttat  looked  towards  that  part?— No,  not  di- 
rectly; tiiere  Is  one,  but  it  stands  slanting. 

By  Mr.  Recorder, 

Wei«  yon  present  when  the  gy  psey,  her  son 
Slid  daogfater,  and  your  mother,  were  taken 
vpf— Yes,  I  was. 

Were  yon  present  when  Elizabeth  Canning 
^u  brot^ht  there  ?— I  was  then  shot  up  in  the 
{larieiirimf  the  otfaeis, 
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Bo  yon  ramonsber  Elisabeth  Canning  beinf 
brought  into  the  parlour  ?— I  do. 

Rooolteot  what  paosed  there.-^fittie  swore  to 
the  gypsey-woman,  and  did  not  seeherfbee. 

Are  you  snro  of  that  ?-- She  had  never  seen 
her  face ;  she  swore  to  her  before  she  saw  her 
lace ;  I  am  smo  of  it 

What  did  the  gypsey-woma»  soy  upon  thai? 
—The  poor  woman  did  not  know  it  was  sbe 
that  she  swore  to,  till  her  daughter' Luey  said, 
Moth^,  she  swears  you  cut  off  her  stayo :  then 
the  iprpsey  got  up  and  said.  Look,  madam,  don't 
say  It  is  me  that  cut  off  your  stays ;  and  pushed 
up  her  hat ;  took,  for  God'ssake,  and  don't  swear 
to  me  ;  don't  say  it  is  me^  for  I  am  innocent ; 
or  (^  tbat  porpoae;  I  may  not  repeat  directly 
the  words  m  particular.  - 

Did  she  say  where  she  was  at  that  time  ?-« 
No,  she  did  not,  but  George  did  ;  hot  what  ho 
said,  I  can^  tell. 

Can  yoo  describe  m  what  sort  of  a  poaturo 
the  gypsey  sat,  when  Canning  came  into  tbe 
parlour? — Sbe  was  sat  with  ner  pipe  in  h^ 
month,  by  the  fire -side,  with  a  hat  and  cloak 
on,  with  her  hand  npoo  her  knee. 

Upon  your  oath,  whether  Elisabeth  Canning 
could  see  her  face  at  that  tkne  ? — She  could 
not. 

Did  she  gire  anjr  reason,  why  sbe  desired 
her  not  to  swear  agaust  her  ?— 1  did  not  hear* 
any  reason ;  after  sbe  swore  to  her,  then  she 
shewed  herself,  ond  pushed  her  hal  up. 

By  Mr.  Nares. 

Bmf  Elisabeth  Canning  seen  your  Qoother's 
fiMo  before  the  time  sbe  spoke  to  tbe  gypsey  ? 
—-Yes,  Sir;  yes,  in  tbe  room. 

Did  she  charge  yoor  mother?— No,  she  did 
not. 

Did  sbe  pitch  upon  the  gypaey  of  her  own 
accord?— I  don't  know  wnether  she  did  or 
no. 

Did  yoo  hear  any  body  tell  her  to  pitch  open 
her? — No,  I  did  not. 

How  came  you  not  to  be  examined  upon  the 
trial  of  yoor  mother?-— I  was  not  subprnnaod 
up ;  I  have  but  two  subpsmaes,  one  before  the 
grand  jury,  and  tlie  other  here. 

Recorder.  What  was  the  reason  you  were  not 
sobncenaed  upon  your  mother's  trial  ? 

Howii,  I  was  not ;  I  know  not  the  reason. 

John  Lanu^  sworn. 

J.  Lam^.  I  am  husband  to  Mary  Larney  ; 
1  lire  at  Enfield  at  the  two  bridges ;  I  am  'a 
bricklaver.  I  was  along  with  Edward  Allen 
and  Giles  Knight,  near  me  house  of  Susannah 
Wells,  January  8,  1753.  Giles  Knight  lopped 
a  tree ;  be  told  me,  if  I  would  come  over,  I 
should  have  the  tops  t  when  we  were  there, 
Edward  Alleq  flung  some  dust  into  the  wiodow 
of  the  workshop  near  tbe  trees,  to  Sal  Howit 
and  Virtue  Hall,  who  were  within-oide. 

Mr.  Gesceynr.  In  what  position  did  they 
stand?— Xomey.  Srf  Howit  looked  over Voftoa 
Hall's  head. 

WbsileonTomtioB  poaied  opoa  tUsf— Vota 
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my  wordy  I  can't  tell ;  there  were  words  paMed, 
but  I  doD!t  believe  there  were  many  ;  when  he 
bu41ed  the  dost  id,  they  bid  him  be  eaay. 

Where  was  Knight  at  the  time?-^He  was 
then  in  the  tree,  and  I  stood  opon  the  ground 
1^  the  tree. 

How  long  did  yon  talk  to  them  through  the 
window  ?-<Jt  might  be  the  valne  often  minutes. 

Did  they  both  look  out  at  the  window  at  the 
sam»  time  f — ^They  did,  and  kept  talking  to  us. 

Who  had  the  boughs  of  this  tree  f— Mrs. 
Wells. 

Who  carried  them  to  her?— I  don't  know  ; 
I  believe  they  were  flung  over  the  hedge  to 
her ;  I  had  the  arms,  and  she  the  small  lop. 

What  did  you  do  with  them  P— 1  carried 
tbem  home,  and  we  burnt  them :  we  had  half 
«  dozen  or  a  full  pot  of  beer  for  lopping  the. 
tree ;  I  don't  know  which. 

Who  do  these  trees  belong  to  T'—They  belong 
to  Richard  Allen.  This  wradow  looks  into  the 
foom  properly  called  the  workshop. 

Is  tnere  ever  another  window  that  looks  the 
«ame  way  as  this  doesf — There  is  one  above 
upon  the  stairs  going  into  the  garret,  that  be- 
longs to  the  house. 

Are  you  sure  it  was  not  that  window  at  the 
garret  stairs,  that  these  two  women  were  look- 
ing out  at?— 1  am  rery  sure  it  was  not. 

Nor  a  cellar  window? — No,  it  was  not 
There  were  three  other  windows  in  the  work- 
shop, and  I  plaistered.  them  up,  and  left  two, 
one  at  the  north  end,  and  the  other  at  the  east, 
that  they  looked  out  at. 

What  was  this  room  built  for  ?—• »It  was  built 
for  a  carpenter's  shop.  Mrs.  Wells's  first  hos- 
band  was  a  carpenter. 

Hovf  far  was  this  east  window  from  the 

Eound,  that  they  were  looking  out  at  ? — I  be- 
ve  it  may  be  aoout  seren  or  eight  foot. 

In  what  condition  is  the  waU  ?— It  is  lath 
and  plaister,  very  slight;  there  are  a  great 
many  boles  in  it;  that  part  towards  the  south 
you  mi^bt  shake  down  with  your  hand. 

Was  It  in  that  condition  at  the  time  you  were 
lopping  the  tree? — I  can't  say  that,  because 
people  have  been  up  in  it,  and  beating  it  about 

Were  there  so  many  holes  in  it,  when  you 
were  lopping  the  tree,  as  there  are  now?— 
There  were  not ;  but  I  did  not  much  mind  it 

Which  is  the  tallest  of  the  two.  Virtue  Hall, 
«r  Sarah  Howit? — Sarah  Ho  wit,  it  may  be,  by 
two  inches. 

Recollect,  as  well  as  yoo  can,  whether  you 
can  positively  say,  wlio  was  the  andermost,  and 
who  the  uppermost  ?— To  the  best  of  my  know- 
ledgCi  Virtue  Halt  stood  nearest 

Cross-examined  by  Mr.  Williami* 

Whereaboata  do  yon  live  ? — I  live  opposite 
Wells's  house. 

Have  yon  been  much  at  her  house?-*!  bare 
often,  and  all  over  her  boose. 

When  was  it  yoa  were  lopping  the  trees  ?— 
On  the  8th  of  January ;  I  believe  on  a  Monday. 

Pray,  how  came  you  to  be  so  partieolar  as 
totba  time?-*BaoMiietho  armi  of  tbalreea 


that  I  carried  home  set  my  chimney  on  fire  on 
the  10th,  and  I  christened  my  child  on  the  12tb^ 
and  Mrs.  Wells  was  at  my  boose  at  the  ehris* 
toning. 

What  quantity  of  this  lop  might  you  have  f 
-^About  half  a  dozen  pretty  large  sticks,  aboot 
as  big  as  my  wrist.  Knight  was  busy  there, 
and  came  and  begged  a  little  small-beer,  and 
said,  if  I  would  come,  he'd  give  me  the  lop. 

Had  you  seen  Virtue  Hall  or  Howit  that 
day  before  ? — I  can't  say ;  I  may  foiget,  if  I 
bad. 

Were  you  at  the  tree  before  they  were  at  tho 
window?— They  came  there  partly  as  soon  ao 
we. 

Did  tliey  continue  there  till  you  had  done  ?*^ 
They  did  partly.  ^ 

How  long  might  you  be  there  in  all  ? — It 
might  be  about  ten  minutes. 

Can  you  recollect  what  was  said  at  flinginsf 
the  dirt  up  ?-— 1  believe  she  said.  Don't,  you'U 
break  the  windows. 

Who  stood  foremost?— They  stood  both  to- 
gether. 

Did  they  stand  a-breastof  each  other?— No, 
the  window  is  not  big  enough.  Virtue  Hall 
looked  under  Sal's  breast  and  Sal  stood  over 
the  shoulder  of  Virtue  Hall. 

Does  that  window  upon  the  stair-case  look 
upon  the  trees  P — It  does. 

Is  it  directly  overthe  other  window  ?— No,  ii 
is  partly  over  it. 

Are  you  sure  they  looked  out  at  the  lower 
window  ?— I  am  positive  of  that. 

When  was  the  first  time  you  gave  this  so* 
count  you  have  given  here,  about  your  baviog^ 
spoke  to  these  women  on  the  8th  of  January  t 
— ^1  never  was  sworn  before. 

Do  yoo  remember  the  trial  of  the  gy  psey  ?— 
I  do. 

When  you  heard  of  that  what  did  you  tmy 
about  Canning's  being  confined  in  that  room  f 
Did  you  ever  say  it  was  true  or  false  ?»~I  men* 
tioned  several  times  the  circumstanqes  of  the 
women  looking  out  at  the  window. 

To  whom? — ^To  diflferent  people. 

Did  you  then  mention  the  oay  ?— Yes,  the 
8th  of  January. 

Did  you  ever  mention  it  before  Mary  Sqourts 
was  tried  ?— Yes. 

To  many  persons?-^Yes. 

Why  were  you  not  subpcsnaed  up?— Hjr 
wife  was.  I  did  not  know  it  was  very  material 
to  give  an  account  of  it ;  and  did  not  think 
proper  to  put  myself  forward,  and  I  was  oblig* 
ed  to  get  my  bread  another  way. 

Who  was  in  the  tree? — Giles  Knight  I 
was  right  against  the  tree  on  tho  ground. 

What  year  were  these  other  windows  plais- 
tered up  in  ?— In  the  year  1750 ;  the  date  of 
the  year  is  there ;   I  put  the  stones  up  myself. 

Yoo  say  the  south-side  is  very  rotten  ; 
bow  was  it  when  you  were  lopping  tne  trees  f 
—I  did  not  see  it  then,  the  hedge  parted  us. 

When  was  the  first  time  you  saw  Maij 

attires  ?— The  Saturday  before  she  was  fetcfi- 
away,  and  gevcr  before  to  »y  knowledge. 
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Giles  Knighi  •w<nii. 

G.  Kmgkt.  I  Jive  at  Enfield,  and  baye  these 
farty-two  years.     I  am  a  gardener  by  trade. 

llr.  J}aiy,  How  far  do  yon  live  from  M n. 
WelM  fcenee? — G.  Knight.  About  a  mile  and 
m  half;  1  was  bedgini;  near  ber  bouse;  1 
lopped  soflK  boo^bs  off  a  tree,  witbin  about  a 
ess^e  of  yards  from  ber  bouse,  at  tbe  nortb 
cerser,  near  a  window. 

h  there  a  window  in  the  garret  of  that  bouse  ? 
—Yet,  there  is. 
Were  you  ever  in  the  garret  ?— No. 
Did  yoQ  see  any  body  looking  out  at  that 
window,  when  you  was  lopping  the  tree  P— 
No,  but  1  did  oqt  of  a  window  below  that ;  they 
were  Yirtue  Hall  and  Sarah  Uowjt. 

What  room  do  they  call  that,  at  the  window 
sf  which  you  saw  these  women  ?— I  do  not 
kasw ;  the  window  is  about  ten  feet  high. 

Who  were  with  you?— John  Laraey  and 
Edward  Allen  were. 

Did  Virtue  Hall  and  Sarah  Howit  both  look 
sot  together  ? — Yes,  Sarah  Howit  was  looking 
ever  Virtue  Hall. 

Had  you  any  conTersation  with  them?— I 
had  not :  1  beliere  Edward  Allen  spoke  to  them . 

Did  yon  hear  the  women  speak  P— I  did ; 
bat  don'^t  know  what  they  said  ;  I  think  Allen 
tbfowed  a  couple  of  clods  of  dirt  in  to  them. 

Where  did   he  stand  P— Just   against  the 


Who  bad  the  lops  of  the  tree  P«-I  gaire  it  to 
John  Lamey ;  he  bad  the  biggest,  I  don't 
Isow  who  bad  the  rest.  Allen  was  at  work 
with  me  thai  day  hedging  in  the  field  for  one 
Mr.AUco. 

Did  yoQ  see  Mrs.  Wells  at  that  time  P— Yes ; 
ws  had  some  beer  from  Cantril's;  mother 
WeOs  pmd  for  it. 

When  was  this  P— This  was  on  the  8th  of 
Jsanary. 

How  do  you  know  it  to  he  precisely  on  the 
8lh  of  January  P — Because  it  was  on  the  Mon- 
dayafter  Old  Christmas-day. 

What  led  yon  to  take  particular  notice  of  the 
tisM?— Airs.  Picket  had  a  cart,  loaded  with 
chalk,  broke  down' on  Old  Christmas-day, 
bat  it  came  home  that  day. 

Have  yon  seen  any  of  the  other  witnesses 
sbce  they  bsTc  been  examined  P— No,  I  have 
sesa  none  of  them. 

What  time  of  the  day  was  it,  when  the  two 
wsoBcn  were  looking  out  at  the  window  P— It 
VIS  in  the  morning,  I  belie?e,  or  some  time  in 
thefbmioon. 

Do  you  remember  the  trial  of  the  old  gypsey 
here? — Yes,  I  was  here ;  I  was  subpcenaed  on 
■other  Wells's  side. 

What  prerented  your  appearing  in  court  as 
a  witness  ?«-Because  I  was  not  «dled ;  I  was 
in  the  yard. 

War  it  in  your  power  to  hare  come  in,  if 
Via  had  a  miodf — I  did  not  know  lor  that: 
1  did  BOt  knoir  the  way  of  it. 

Were  yoo  ever  a  witnesi  in  any  causa  before 
Mar  P.~No,  1  never  was,  till  1  wsnt  before  the 
gnnd  jory  open  tbia* 


How  large  was  that  window,  at  which  the 
women  were  looking  out?— I  believe  big 
enough  for  me  to  get  out  at.   •  ^ 

How  big  is  the  garret  window  P — That  is 
bigger  than  this  below. 

Is  the  garret  window  in  a  direct  line  over  the 

other  P — 1  don't  know  that. 

• 

Cross-examined  by  Mr.  Morten. 

Was  that  directly  over  the  other  window  P— 
No;  that  above  was  directly  over  against  the 
tree  I  lopped. 

How  many  boughs  did  you  lop  off P— Six  or 
seven. 

Who  had  it? — John  Lamey. 

What  wood  was  it?— It  was  elm. 

Mr.  Morton»  Should  you  have  been  afraid 
of  setting  your  chimney  on  fire  with  it  P 

Mr.  Davy.  What  weather  was  it  f-^Knight. 
It  was  frosty  weather. 

Edward  Allen  sworn. 

JS.  Allen.  I  live  at  Enfieki  biffb-way. 

Mr.  Willet,  What  business  £^  you  follow  f 
-^£.  Allen.  1  am  a  oostermonger ;  I  go  a 
hedging  and  ditching:  Richard  Allen  is  mr 
brother:  he  has  a  field  near  mother  Wellsni 
house :  Giles  Kniffht  and  1  were  stopping  the 
gaps roond  it  on  Uie  8th of  January :  thereis 
a  tree  that  hangs  over  a  lane  by  her  house  ^ 
we  cot  some  boughs  off  it ;  John  Lamey  was 
there;  be  came  to  bate  the  biggest  of  the 
wood,  which  be  bad,  and  the  rest  was  thrown 
over  to  mother  Wells's.  She  gave  us  a  full 
pot  of  beer  for  doing  it.  The  b^r  was  fetched 
from  Mr.  Cantril's.  At  the  time  Giles  Knight 
lopped  the  tree,  I  saw  Virtue  Hall  and  Sarah 
Howit  looking  out  at  a  little  window ;  I  tossed 
up  several  chumps  of  dirt  to  them ;  the  place 
they  were  in  was  a  sort  of  a  leantoo,  on  the 
back  part  of  the  house. 

How  biffh  is  that  window  from  the  ground? 
— It  may  be  about  ten  feet  to  the  bottom  of  the 
window. 

Do  you  remember  what  words  passed  be* 
tween  you  P — No,  I  do  not. 

Is  there  ever  anothef  windoif  belonging  to 
that  house,  which  looks  out  as  that  does  P-— 
There  is  one  at  the  top  of  the  house  psrtly, 
that  may  be  twenty  foot  above  the  other,  where 
they  were. 

Were  you  ever  in  this  room  in  the  leantoo  f 
— Yea^  I  have  twice  since  this  talk  of  the  girl'il 
being  confined  there. 

What  sort  of  a  room  is  it? — It  is  a  loiig 
room,  with  some  hay  and  stuff  in  it. 

Do  you  remember  the  trial  of  Squires  and 
mother  Wells  ^— •!  do. 

How  came  you  not  to  come  op  then,  and 

r've evidence? — I  was  not  ordered  to  corner 
bad  no  snbpmna. 

.  When  did  you  first  tell  this  circumstance  of 
lopping  the  tree  P— I  toM  it,  when  1  was  asked 
the  question. 

Have  you  mentioned  these  ctrcumstanoci 
before  Squim's  trial  ?-*I  have  streral  times* 
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Were  they  both  d  the  window  ?— They 
were. 

Can't  TOO  remember  what  passed  between 
ymf— >Upon  mw  word,  I  do  not  know. 

Had  she  said  any  thing  to  you  to  pro? oke 
you  to  throw  dirt  ? — No ;  we  did  not  throw  it 
in  malice* 

Were  you  acquainted  with  them  before  ?— I 
was. 

How  did  they  stand  at  the  window  P-^-They 
ftood  one  by  the  side  of  the  other. 

Did  you  see  Squires  and  Wells  taken  away  P 
—1  did ;  1  saw  them  get  into  the  cart. 

Did  you  mention  this  of  seeing  them  at  the 
window  then  P — I  did. 

To  whom  P— I  cannot  tell  to  what  person 
particularly ;  it  was  to  se?eral  that  were  in  the 
Hmru. 
'        Did  you  go  before  justice  Tashmaker  P— No, 

I  did  not. 
*       Recorder,    Did  you  hear  at  that  time,  that 
Elizabeth  Canning  was  so  long  in  that  room  P 
--.£.  Allem.  I  did. 
'  Hecorder.    Were  you  not  surprised,  when 

n  heard  she  was  confined  there  r«-£.  Aliat, 
as  surprised ;  and  said,  if  she  waslhere,  I 
thought  we  should  have  heard  something  of 
Jier;  and  if  I  had,  I  ahonld  presently  hare 
fetehed  her  out. 

Mr.  Nares,  Whether,  at  the  time  you  heard 
Canning  had  -said  she  was  confined  in  that 
room,  from  the  1st  of  January  to  the  time  of  her 
making  her  escape,  did  you  tell  this  story,  that 
iron  hiuiboen  at  the  window  lopping  a  tree  ?— 
i.  Allen.  Yes,  1  did. 

John  Cantril  hi90m, 

^CuntriL  I  life  not  abore  a  hundred  yards 
from  W«IM  house ;  I  keep  a  public- house : 
Giles  Knight  and  Edward  Allen  came  to  my 
Iwase  on  Tfloaday  the  8th  of  January ;  they 
«aid  they  had  done  but  an  indiifiueBt  day's 
work,  for  they  had  been  at  play  with  rootaer 
•Wells'e  daughter,  out  at  the  back  window, 
throwing  cIms  of  dirt  in  at  the  easeosent,  and 
itfaay  bad  been  lopping  of  trees,  and  a^bedging. 

Mr.  Oateoyne,  What  is  your  reason  for 
•baiBg*  particular  to  the  day  P— Coiilri/.  They 
sDime  to  breaUast;  they  wanted  to  know  if  I 
bad  got  any  small  meat ;  I  said,  I  should  roast 
SI  huge  piece  on  the  morrow,  which  I  did,  it 
iftring  tM  9th ;  I  seMom  roast  less  than  fire 
stone,  to  giro  to  my  custooMrs  ibr  Christmas 
'jbaef:  -I  hare  done  it  for  years :  mother  Wells 
used  to  buy  her  Ihmor  of  me  asosetimes. 

tWlmn  iM  yoai  first  see  the  eld  gypaey  ?-^I 
never  saw  her  till  that  morning  sm  was  taken 
an;  then  she  eame  mto  my  house  to  light  her 
fipe;  I  think  I  saw  her  son  theWeiUMsday 
before  that ;  he  came  into  my  house  rery 
«hai^y,«wl  said^Let^s  bare  a  halfpennyworth 

•flMl. 

Had  you  ever  seen  him  before  ?-*No,  nor 
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Mrs.  Wells's  P— I  saw  the  hav  loaded  in  the 
field  where  it  jnrowed,  by  the  New*ftiver  side ; 
I  was  then  a-flshing,  and  I  saw  it  unloaded  at 
this  very  window,  that  this  young  womail  says 
she  ipt  out  at.  [He  looks  at  the  model.] 
That  IS  the  window  at  the  end  of  it 

What  hay-harvest  was  this  hey  brought  in  ? 
—It  was  the  bay-harvest  before  the  last 

Do  you  know  the  stable  P — I  do  very  well. 

Is  there  a  loft  orer  that  P — Yes,  there  is. 

Can  you  assign  any  reason,  why  the  bay; 
was  not  ^lut  up  there  P — ^There  used  to  come 
bargemen  and  others,  that  would  rob  her  when 
she  put  the  hay  there,  therefore  she  put  it  ta 
this  place  to  prevent  that. 

# 

Cross-examined  by  Mr.  Williami. 

How  many  loads  did.  you  see  kiadedP— I 
saw  but  one  load ;  it  was  a  little  cart,  and  on« 
horse  to.draw  it. 

Had  she  a  horse  P— She  had ;  but  it  was  the 
man's  horse  that  drawed  his  cart,  to  the  best  of 
my  memory. 

How  much  hay  might  there  be  of  it  P — It  is 
possible  there  might  be  half  a  score  trusses. 

What  sort  of  a  window  is  it,  that  they  pnt 
the  bay  in  at  P — One  part  of  it  was  ghim,  and 
the  other  boarded  orer. 

Was  it  so  when  they  were  pitdiing  the  hay 
in  P*-*>I  can't  say  how  it  was  then. 

Was  the  board  on  the  side  of  the  glass, 
or  over  it,  or  under  it  P— One  half  to  the  up- 
right in  the  middle  was  boarded,  the  other  side 
gMss,  to  the  best  of  my  memory. 

Mr.  Davy.  Did  you  know  Natus  and  his 
wifeP^Can<rt/.  I  did ;  they  used  to  lodge  at 
Mrs.  Wells's ;  but  1  can't  say  how  long ;  but  I 
think  they  had  been  there  Mckwards  and  for- 
wards, sMut  three  months  ;*  the  woman  used 
to  come  to  onr  house  for  gin. 

Do  you  know  in  which  >oom  they  lay  P-— 
No,  I  do  not 

Esra  Whifin  sworn. 

Wh^.  I  live  at  the  White-Hart  and  Crown 
at  Entield-Wash,  a  pablic* house:  1  was  laid 
.by  a  gtasier,  he  knowing  I  wanted  some  irons  lo 
a  sign,  that  Susannali  Wells  had  a  sign  sawed 
down  in  the  rebellion  time,  and  she  had  the 
irons  to  dispose  of;  I  went  to  her  house  on  the 
18th  of  January  1753,  and  aaked  her ;  she  said, 
f  he  eonM  find  them ;  ahe  and  I  wont  togetlier 
through  the  kitchen  into  a  room  called  the  lum- 
ber-room ;  it  had  formerly  been  a  workshop,  or 
a  shuffle-board  room ;  it  is  a  long  room  ;  it  in 
about  seven  or  eight  steps  up  out  of  the 
kitchen. 

Mr.  Davy.  Did  you  take  any  noUoe  whnt 
was  in  the  room  ?— fTAi^n.  i  can't  say  I  did  ; 
but  Judith  Natus  was  in  bed  in  that  room  upon 
some  bay,  with  a  sheet  over  it.  The  bed  waa 
en  the  right  hand  going  in.  As  we  were  look- 
ing about  for  the  irons,  Mrs.  WcUs  said,  New  I 
recollect  myself,. it  lies  under  the  feet  ef  thin 
near  creature's  bed:  we  looked  and  found  them 
in  a  piece  of  wood  these.  Then  Fortune  Na- 
tus's  wife  raised  herself  up  upon  her  fibqw^aml 


iff] 


Jbir  Wtiftd  oHi  Corrupt  Perjury. 


A.  b.  175*. 


[418 


^MA,  Win!  tftf  yoa  ittAng  to  do,  or  What  are 
y4in  «ImhiI?  Mrs.  W^lh  said,  We  are  only 
ItolttQif  hr  a  piece  of  wood.  I  took  it,  and  set 
it  apoo  ao  eod^  and  said,  Well,  girl,  what  must 
you  hawe?  the  said,  I  will  not  sell  the  %vood,  it 
18  of  use  to  this  poor  creature's  bed  ;  the  irons 
I'/f  fcare  a  shillino^  for  :  f  gave  it  her^  directly, 
tfDd  said,  I  have  a  son  betow  stairs,  if  yoiril 
let  him  fake  it  borne,  and  take  the  irons  oat, 
ke  shall  bring  the  wood  again ;  he  took  it,  and 
canietl  it  konne,  and  took  the  hooks  oat  and 
carried  the  wood  back  again,  and  there  it  is 

Whttt  ara  the  drcasBttances  by  which  yon 
recollect  the  tiooe? — I  owed  Air.  Prosser,  a 
bnfwer,  at  the  White  Lyon,  RatcnfT- Highway, 
lll.7tf.  and  oo  the  8lh  of  Janoary,  Alexander 
Ilriii^dtoDe  joined  in  tf  note  with  me ;  it  was 
upon  demand ;  bat  he  gaiye  me  some  time  to 
pay  it,  and  1  was  going  to  borrow  five  guineas, 
to  eM^le  me  topAy  it,  of  Robert  Rfitcham,  at 
fbe  Globe  at  Worroleigh ;  so  I  went  directly 
there,  as  tfobn  as  I  bad  sent  my  son  home  with 
the  wood  to. take  the  irons  out;  but  he  was 
gene  fo  Cnrobridge ;  so  I  canoe  luick  and  w^nt 
la  London  that  same  day,  and  carried  what  mo- 
feey  1  bad ;  and  that  satisfied  the  person,  and 
h  eboot  three  wedts  time  1  puid  the  remain- 
Ifer. 

To  whom  was  the  note  made  parable?— To 
Basaar  Lovit,  at  the  Iron- Gate,  Tower- Hill; 
hi  it  an  otficer,  he  arrested  me  on  the  Sfth  of 
January,  oo  Mr.  P^tMser's  suit. 

Ate  you  sore  this  was  on  the  8th  of  January  ? 
— iti  I  hope  to  be  saved,  tbat  was  the  day ;  I 
hite  the  note  here. 

Produce  it  (which  he  did,  and  the  note  was  | 
ii&d);    Alexander   Livingstone  and  I  signed 
Ibis  the  day  it  bears  date. 

Who  wan  in  the  room  at  that  time  besides 
Mrs.  Wells,  Judith  Natus,  and  you  ?— Nobody 
iUf  as  f  know  of. 

(>id  y t»u  look  about  the  room  ? — I  did,  and 
Aw  nulKMlv  eMe ;  I  remolded  some  of  the  hay, 
ind  Aonld  have  removed  n  great  deal  more, 
had  she  not  fbuikd  it.       ' 

A  great  deal  of  haV !'  how  much  wa^  ther«  ? 
—I  believe  there  might  be  five  hundred  weight, 
(ha  is,  ten  trusses ;  the  top  of  it  lay  as  high 
di  I  ooald  reach. 

Crons-examined  by  M/.  Morton, 

.  Whet  is  the  glazier's  name?— William  Met- 
dff;  he  painted  my  sign,  ihat  is,  only  the 
Crown. 

Was  it  put  up  in  January  f — No,  it  was  not 
miffl  February. 

When  did  b^  roentidn  thesle  sign-m>n8  to 
fou  ?-rJ  don't  rem  to  her  that ;  but  it  was  be* 
»iV  the  18tb  of  January. 

Wbtti  was  yodrstgn  iJroughf  home?-^I  doh't 
IbcHr  whether  it  was  in  January  or  February. 

Did  he  mention  these  irons  beibr6  the  sign 
ttt  brought  home?—- Mv  sign  stood  in  my 
Ibuse  a  month,  I  believe,  before  it  was  put  up ; 
A I  cannot  tell  wh^er  it  was  befoi^  or  iher. 

What  time  did  yoti  kkj^  Qhhstmaif^I 
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went  by  the  New  iStile,  for  I  dropped  the  Old 
Stile,  and  hope  all  other  people  did. 

What  day  of  the  week  v«us  ilie  18th  of  Ja- 
nuary ?— It  was  on  a  Thursday. 

Ourr.  Consider  that.— £  Whiffin.  Afylord, 
it  is  true. 

Mr.  Morton.  Do  ydu  know  Mr.  Harring- 
ton ?— fl.  Whiffin.    I  do. 

Had  you  ever  any  talk  with  hfm  about  (his 
matter  ? — I  talked  with  him  about  the  time  i 
was  in  this  room. 

When  did  you  talk  with  him? — I  don't' know 
the  time ;  but  it  was  not  my  business  lo  tell 
every  body  what  1  knew,  but  I  answered  hin^ 
as  1  thought  proper. 

Don't  you  know  what  week  it  was  when  you 
talked  wuh  him  ? — No,  f  do  not ;  I  don't 
know  within  a  week  or  a  fortnight  of  the  time  ; 
he  asked  mfi  abundance  of  qiie^iiious,  and  I  was 
not  in  a  mind  to  resolve  hinr;  I  thought  he 
was  not  a  proper  man  to  ask  me  questions,  and 
I  answered  bira  just  as  I  pleased. 

What  month  was  it  in  ? — 1  do  not  know. 

What  year  was  it  in  T — It  was  some  tinde  in 
the  year  1753. 

How  long  is  it  ago? — It  is  abdve  a  yeifar 

•go-  , 

Were  you  asked  by  any  body,  whether  yon 

ooaTd  fix  the  time  you  Went  into  the  rbum? — t 

don't  remember  any  body  asked  me  that ;  bui 

if  they  did,  it  was  a  silly  question. 

What  were^ou  asked  oy  Mr.  Harrington  T— 
He  talked  a  great  deal  oDore  than  what  became 
him :  he  asked  me,  what  day  of  the  yeaV  ?  I 
told  him  it  was  the  18ih  of  January,  ''and  I 
never  told  any  body  any  time  else. 

Are  you  sure  of  that  ? — I  am. 

Did  you  say  any  thing  of  aeeing  any  bod^ 
else  in  the  room  at  tbat  time?-^I  don't  knovif 
whether  1  did  or  not. 

dr  that  Judith  NatuB  was  in  the  room  ?— f 
might. 

Did  he  ask  yon,  if  you  saw  the  woman*d 
face? — I  told  him,  1  did  not  force  my  discourse, 
to  him ;  f  told  him,  I  saw  Judith  Natus  in  bed  | 
he  asked  several  ouestions,  but  I  resolved  him 
no  Ihrther ;  I  said,  I  saw  her  face,  and  that  I 
knew  her  plainly. 

Were  you  asked  whether  she  spoke  to  jou  f 
—No,  I  don't  remember  tbat. 

Do  you  remember  you  safd  you  did  tfoV 
bear  her  speak  ?— No,  1  don't  remember  that. 

Were  you  at  the  trial  of  Mary  Squires?—! 
was  subpmnaed  up,  but  was  not  admitted' in. 

Did^ou  try  to  come  in  ?—  There  n^as  a  eon« 
stable  m  the  yard  that  denied  niy  coibing  into 
the  yard  Ibr  a  good  while,  and  so  bo  did  For- 
tune Natus's  wife  a  good  while. 

Were  you  present  when  they  were  deniedf 
—I  was  not. 

Have  you  been  examined  beforef— I  have 
been  exaitined  by  my  lord -mayor,  and  gave 
the  same  account  as  now. 

Mr.  Davy.  Look  at  the  prisoner ;  did  yon 
ever  see  her  before  ? — E.  Whiffin.  No,  I  never 
saw  her  face  before  la  my  lite,  as  I  know  of. 

Upon  your  oith,  do  yea  heliere  she  waf  is 
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that  room  f— Upon  my  oath,  I  did  not  fee  her 
in  the  room. 

UpoD  your  oath,  »  she  the  woman  that  lay 
in  that  bed  ? — Upon  my  oath,  she  is  not ;  1 
have  made  oath  of  that  blefore. 

Juryman.  Where  did  yon  boy  the  sign  P 
^U.  Whiffin.  I  bought  it  of  Mrs.  Wells, 
but  it  was  a  good  while  before ;  it  was  about 
three  weeks^  before  Christmas  was  twelve- 
months. 

Alexander  Lhingttone  sworn. 

>Mr.  Willet»  Look  at  this  note ;  is  this  your 
hand-writing  ? — Livingitone,  My  name  at  the 
bottom  is. 

When  did  yon  sign  itP— I  think  I  signed  it 
the  day  it  bears  date :  Ezra  W  biffin  signed  the 
same  day ;  he  was  then  arrested  by  Bomar 
Lovit. 

Was  there  ^y  mention  made  of  dating  ttbe-^ 
lore  or  after  f — No,  none. 

Who  wrote  the  body  of  the  noteP^^Bomar 
Lovit  did. 

Did  you  sign  it  the  same  day  it  was  drawn  ? 
--I  did,  at  the  house  of  Wbiffin  at  Enfield 
Wash  ;  I  was  a  boarder  with  him  then. 

How  long  after  Christmas  was  it  that  you 
iigned  itP— It  was  signed  directly  after  it  was 
wrote,  the  dav  it  bears  date ;  I  have  no  reason 
to  belijeve  to  the  contrary.  (The  note  is  shewn 
to  the  Jury.) 

John  Wh^ffin  iwom. 

J.  Whiffin.  Ezra  Wbiffin  is  my  father.  I 
have  been  coachman  to  a  gentleman  at  Hert- 
ford ever  since  February  14, 1753  ;  before  that 
1  was  at  my  Other's  from  old  Christmas- day  ; 
I  went  with  my  father  to  Mrs.  Wells's  boose 
on  the  18th  of  January,  New  Stile ;  he  was 
going  to  the  Globe  at  Wormleigh,  to  Mr. 
Slitcnam.  When  we  went  into  Airs.  Wells's, 
she  was  gone  over  the  way ;  we  stayed  there 
till  she  came  in ;  then  my  father  and  she  went 
and  fetched  that  piece  of  wood,  and  I  carried  it 
home,  and  took  the  hooks  out,  and  brought  the 
wood  back  to  her  house  again. 

Mr.  Gatcqyne.^  In  which  room  did  you  stay 
while  they  went  for  the  wood  ?— J.  whijfin,  1 
ftared  in  the  first  room  on  the  left-hand  side. 

bid  you  see  your  father  and  Mrs.  Wells  go 
into  that  room  where  that  wood  was  ? — No ;  I 
did  not  go  out  of  the  room  where  I  was,  till 
Ibey  came  to  me  again. 

When  did  jrou  return  the  piece  of  wood 
•gain  P— I  did  in  three  or  four  days. 

Did  you  know  of  the  debt  your  father  owed 
Mr.  Pressor  P-**I  did ;  and  Mr.  Livingstone 
entered  his  hftnd  to  the  note  to  pay  it  to  Mr. 
Lovit. 

Cross-examined  by  Mr.  Nare$, 

If  ere  you  at  home  with  your  father  from 
Ihe  old  CbristiMs«day ,  to  the  14th  of  February, 
1753  p_I  was. 

Did  you  see  Mr.  Metcalf  at  your  father's  in 
•that  time  P— I  did. 
Did  btpaint  a  sign  for  your  father  P— He  did. 


Whei^  was  that  brought  home?— It  was 
brought  home  before  I  was  at  my  father's ;  I 
went  there  on  old  Christmas-day;  it  stood 
then  io  the  parlour. 

Elizabeth  Long  sworn. 

E,  Long,  I  am  daughter  to  Mrs.  Wells ;  I 
have  been  a  married  woman  ;  mv  husband  is 
dead;  my  maiden  name  was  Wells;  I  used 
very  frequently,  every  day  in  the  year  1753,  to 
ffp  to  my  mother's ;  1  hved  but  three  housea 
fromiier. 

Mr.  Davy,  Were  you  at  her  house  in  tho 
month  of  January  in  that  year  P— £.  Long,  I 
believe  1  was  there  every  day  in  that  mouthy 
and  all  over  the  house,  excepting  the  sarrets. 

Who  lived  in  the  house  the  first  ano  second 
weein  of  January  P—Mv  mother,  and  mjr 
sister,  and  Virtoe  Hall^  and  Fortune  Natus  and 
his  wife. 

When  did  tou  see  Fortune  Natus  and  hie 
wife  there  ? — I  had  seen  them  there  from  before 
January ;  thev  were  there,  from  firat  to  last, 
about  ten  weeks. 

Did  you  use  to  go  up  into  this  hay4oi^P— 
I  have  for  Judith  Natus,  for  her  to  come  ta 
my  house  to  help  me  to  do  what  I'  wanted  !• 
be  done :  I  have  trequently  gone  into  that  roona 
to  her;  she  used  to  lie  there;  I  have  seen  her 
and  her  husbaad  in  bed  in  the  month  of  Ja« 
noary  there. 

Did  yon  ever  see  any  body  else  in  that  room^ 
in  the  month  of  January  ? — No,  Sir. 

Look  at  that  young  woman  there  (meanui|^ 
Elizabeth  Canning).—!  never  saw  her  there  s 
she  never  was  at  my  mother's  house,  till  she 
came  down,  and  they  were  taken  up. 

Do  you  remember  the  furniture  of  that  reom  f 
—Yes,  1  do ;  the  chimney  is  on  the  right  hand 
going  up  stairsy  at  the  foot  of  Fortune  Nataa'a 

Was  there  a  grate  in  itP— No,  there  never 
was  in  this  world ;  I  have  remembered  it 
twenty -two  years;  there  was  a  great  nest  of 
drawers,  three  women's  saddles,  and  a  man's 
saddle,  a  tub  that  my  mother  kept  her  chaff  in 
for  the  horse,  and  a  great  deal  of  bay,  and  a 
drawer  of  pollard  for  the  sow  and  pigs. 

Who  fed -the  horse,  sow  and  pigs,  durin|f 
that  time  P— I  know  I  went  in,  in  «fanuary,  to 
fetch  some  pollard  out  of  the  drawer  to  feed 
the  pigs ;  but  I  went  in  so  frequently,  I  can't 
tell  the  particular  days. 

Are  you  sure  there  were  three  women's 
saddles  and  a  man's  saddle  in  the  room  P— In- 
deed, there  were. 

Look  at  this  pitcher.— It  looks  like  my  mo* 
ther's^itcher,  but  I  will  not  be  positive ;  sho 
had  such  a  one  with  a  broken  mouth,  which 
she  used  every  day. 

Did  you  see  it  m  the  month  of  January  P-^ 
Yes,  I  Have  seen  our  people  fetch  water  with  it 
in  January. 

Look  at  that  bed-gown.— I  never  saw  thia 
in  my  life,  till  I  was  at  my  lord -mayor's ;  my 
mother,  my  sister,  nor  I,  never  wore  it ;  it  ■ 
nooabeiooging  to  ovr  family ;  my  mother  bas 
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mever  a  bed-gmm  as  I  koow  of;  there  was  no- 
body at  my  molher's  house  had  a  bed-gowo, 
that  I  SB  sore  of. 

I<ook  St  this  handkerchief;  do  jou  know  it  f  ' 
— oNo,  I  do  not;  1  nerer  saw  that  till  at  my 
Isrd-iDayor's. 

When  did  'Mhry  Squires  come  to  your  mo- 
flier's  hoi|se? — ^c  csme  on  a  Wednesday, 
asd  was  there,  from  first  to  last,  a  week  and  a 
diy,  before  ahe  was  taken  opi  which  was  on  a 
norsday. 

Had  ^oo  ever  seen  her  before  T — No,  nerer 
m  my  hfe  ;  if  I  hsd^  I  must  have  known  it ; 
her  iace  is  a  very  remarkable  one. 

|>o  yoa  remember  her  family  that  came  with 
her? — There  were  two  daughters  and  a  son; 
the  old  woman  called  one  Lucy,  the  other 
Mhr,  and  the  son  George. 
^  Were  yoa  in  the  house  when  Elizabeth  Cao- 
■iagcaoke  dowh  there  to  take  your  mother  up  ? 
-  -I  was  coming  out  of  the  parlour,  when  ^be 
canried  into  the  kitchen ;  I  had  beard  a 
:  distarfaanoe,  and  1  went  to  my  mother's 
%  after  the  gentlemen  were- got  there. 

Was  the  door  going  up  into  the  workshop 
•pen,  when  she  sat  upon  the  dreswr  P— I  think 
it  was. 

^  Was  she  removed  to  any  other  part  of  the 
kitchen  T — Never,  ss  1  know  of. 

Did  any  body  ssk  her,  if  she  knew  that 
loom  ? — Not  as  1  heard ;  when  she  was  brought 
■Its  the  parlour,  my  mother,  Blrs.  Squires, 
her  two  daughters  and  son,  and  Virtue  Hall, 
sad  my  sister,  were  silting  round  the  fire; 
she  pointed  to  Mary  Squires,  and  said,  That  is 
the  woman  that  cut  my  stays  off;  she  wss 
sitting  on  the  right  hand  of  the  chimney - 


Conld  yoa  see  Squires's  face  then  f— The 
genttemeD  were  all  before  me;  I  could  not 
see  her  face,  and  she  did  not  turn  her  face,  ss 
I  saw;  she  had  a  hat  and  cloak  on,  and  a 
dent,  on  her  head,  instead  of  a  cap,  and  sat 
hsUiag  her  bead  down. 

Was  sbe^moking  a  pipe?— I  can't  tell  whe- 
ther she  was  or  not.  ^ 

Did  she  sit  upright  ?— Ilhink  she  did  not ; 
i^is  not  an  upright  woman.*  Canning  spoke 
twice  before  nary  Squires  heard  her.  One  of 
her  daughters  got  up,  (I  don't  know  which  it 
was)  and  said.  Mother,  the  young  woman  says 
you  cut  her  stays  ofi*.  Then  she  got  up,  and 
ssid  to  the  young  woman,  Younff  woman  you 
are  mistaken ;  1  am  a  very  remarkable  woman, 
and  have  got  the  evil  in  my  face,  and  you  may 
koow  me  by  night  or  by  day.  She  shewed  her 
bet  by  potting  her  hand*  up  to  her  clout  on 
each  side  to  muce  her  face  bare. 

Did  you  hear  the  young  woman  mention  the 
time  of  the  robbery  ? — 1  can't  say  1  did,  or  any 
body  else. 

Did  George  or  Lucy  then  say  where  they 
were  en  the  1st  of  January  .^— -Not  then,  as  I 


Did  you  eooie  as  a  witness,  when  your'  mo* 
Iher  was  tried  with  Mrs.  Squires? — I  came 
mta  the  Oid-Bailey  y  aid,  and  the  peopla  would 


not  let  me  come  in ;  there  were  other  wit* 
nesses ;  >I  subpcsnaed  thoin  myself. 

How  many  witnesses  did  ^bu  serve  with 
subpoenas  to  attend  at  that  trial  ? — £ii;ht :  I 
bad  the  subpeeoas  of  a  lawyer,  Mr.  Talmash  ; 
be  lives  in  Red  Lion -street:  1  delivered  one  to 
Fortune  Natus,  and  another  to  his  wife,  one  to 
Mary  Lamey,  one  to  Giles  Knight ;  I  can't  re- 
sollect  them  all :  somebody  knowed  me  to  be 
mother  Wells's  daughter,  and  they  pushed  me 
out^  and  would  not  let  me  conie  in ;  they 
frightened  me  very  much,  and  I  went  back 
again,  and  up  two  or  three  pair  of  stairs  in  a 
house  in  the  Old- Bailey,  and  beard  the  moh 
cry  out,  Mother  Wells's  daughter ! 

Cross-examined  by  Mr.  Williams. 

Who  was  with  you  at  that  time? — Mary 
Lamey  and  Giles  Knight  were  with  me;  1 
saw  them  go  into  the  yard  with  me ;  I  cannot 
say  whereabouts  they  were. 

Did  John  Larney  f^  into  the  yard?-— I  did 
not  subpssna  him. 

Are  yon  sure  Giles  Kuigl^t  was  refased 
being  in  the  yard  ?— I  am  not. 

How  long  had  you  been  parted  from  your 
mother  ? — Not  loos' ;  I  had  not  been  married 
quite  a  year,  and  1  lived  at  home  a  quarter  ofi 
year  after  I  was  married. 

Were  you  away  a  month  ? — I  am  sure  I  was 
not;  I  lived  in  that  house  three  quarters  of  a 
year,  and  don't  know  I  missed  a  day  iu  all  that 
time  going  to  my  mother's  house,  and  used  to 
go  into  the  workshop  sometimes  for  ashes  to 
carry  home  for  my  own  use. 

What  January  do  you  speak  of  ?— I  mean 
that  January  the  young  woman  says ;  1  think 
it  is  above  a  year  ago. 

What  month  is  this?— I  can't  justly  tell  of  a 
sudden. 

Is  it  May,  or  November,  or  December  ?— 
May,  I  think: 

Were  you  before  justice  Tashmaker,  when 
they  were  carried  there? — ^Tliey  did  not  take 
me  away,  and  1  did  not  go  there  at  all. 

Mr.  Dovy.  Were  you  often  atthiis  workshop, 
within  a  week,  or  fortnight,  or  three  weeks 
before  your  mother  was  tdten  up  ?— £.  I/mg* 
I  was  there  every  day ;  1  used  to  go  frequently 
to  breakfast  there. 

John  Hoait  sworn.    ' 

J.  HowiL  I  am  a  carpenter ;  Mrs.  Wells  Is 
my  mother;  I  have  lived  st  Enfield*Wash 
about  seven  years  ;  I  used  to  go  to  her  huuse 
now  and  then ;  1  was  at  work  at  Breman- 
Green,  about  se? en  miles  from  thence ;  havijig 
done  work,  1  was  discharged  froop  that  plac0 
on  the  19th  of  January  ;  about  six  o'clock  at 
night  I  came  to  my  toother's  house. 

Mr.  WilU$.  Do  you  koow  tbehay-loftf^ 
J.  Howit,  I  know  the  workshop,  and  was  In 
it  on  the  19th,  90th,  and  91st  of  January. 

What  led  yon  to  go  there? — My  mother 
sent  me  up  to  serve  the  sow ;  and  1  had 
brought  my  tools,  and  lodged  them  in  that 
very  room }  and  on  Sunday  the  SOtU  I  wtal 
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|o  fetch  my  axe  and  mw,  to  cajL  jome  vrdpid 
for  my  wife. 

Was  any  body  in  the  room  then?— Yes, 
jPorlune  Natus  and  bis  nife  were. 

What  business  had  tbey  there?— They  lay 
in  that  room. 

I^ovr  do  yoQ  know  tbey  Uy  in  the  room  ? — 
J&ecause  I  saw  tbem  in  bed,  or  what  tliey  call 
^  bed ;  it  was  on  the  right-  hand  side  going 
j^p  ;  they  had  sacks  to  lay  their  heads  On,  a|id 
V.bat  tbev  thought &t  to  cover  them. 

Had  they  a  pUlow  or  .bolster  P — I  can't  say 
Jjiey  had. 

^ok  at  Elizabeth  Canoing;  dulyoaefjcr 
see  her  there  in  that  room  ?— No,  \  ueveje  did. 

Citnning,  1  never  saw  him  before,  as  I  know 
of. 

Cro8s*exammed  by  Mr.  Morton, 

Yon  say  yon  wanted  yoar  axe  and  s^w  jto 
cat  wood  for  yonr  wife:  where  does  sne  live? 
•^We  lire  just  by  the  ten -mile  stone,  about 
a  qnsrter  ot  a  mile  from  my  mol^er^s. 

Did  you  go  home  first  to  your  house,  or  to 
your  mother's  on  the  Saturday? — I  went  to 
ipy  mother's  first,  and  there  I  left  my  tools. 

Which  is  nearest  your  master's,  where  you 
•ame  from  ?— My  mother's  is. 

How  came  you  to  leare  your  tools  at  your 
fDotber's  ? — By  reason  that  was  nearest^  ai^d  I 
was  tired  of  them. 

What  time  of  the  morning  of  the  Sunday 
Wss  it  you  went  for  thetn  P— About  nine  o'clock. 

Are  you  sure  you  spoke  to  Fortune  Natus 
and  his  wife,  as  tbey  were  in  bed  in  thai  room  ? 
)  am  positive  of  it. 

How  came  you  not  to  be  here,  when  your 
mother  was  tried  ?- -Because  I  was  never  asked 
|my  quesjtiotts  before,  nor  had  I  a  subps^oa  at 
all. 

Had  you  beard  that  this  girl  said  sb|B  was 
confined  in  this  room  ? — Yes,  but  I  can't  say 
how  Jong. 

Then  how  came  it,  you  did  not  come  and 
give  testimony  against  it?^-l  was  asked  no 
questions,  and  1  was  not  to  come  without ;  I 
was  up  here,  but  the  mob  would  not  let  us  come 
in. 

Did  you  design  to  come  in  as  a  witness  ?— 
Yes,  1  did  ;  we  went  to  Mr.  Legg's  in  Green 
Arbour  court,  and  had  like  to  have  been  knock- 
ed ()n  the  head,  them  that  had  got  subpoenas, 
and  them  that  had  not. 

Who  was  your  mother's  attorney  at  that 
time?— Mr.  Talmasb. 

Did  you  ever  go  to  him,  and  tell  him  about 
your  coming  hum^ ,  and  going  into  that  room 
three  days  together  in  January?— No,  i  never 
did. 

Juryman.  We  should  be  glad  to  know,  whe- 
theriiiat  drawer  wss  in  the  chest  of  drawers, 
or  a  sini(le  drawer  oi'  itself?— flovi^  It  is  one 
of  (thetti  drawers,  but  it  was  not  in  it ;  it  was 
•weUed,  and  would  not  go  in. 

Robert  While  sworn. 

It  White.    I  live  at  fittfieid^  ai^d  j«i  a  day 


labourer;.  I  have  been  atmoth^l^Talls'sbp^p 
a  great  many  times. 

Mrt  GaicoyTie.  Were  yon  there  in  the  yefr 
17 5^? "-White.  I  was,  m  old  Christmas,  sod 
pew  Christmas  too ;  I  was  there  oooiincpl| 
four  or  five  times  a  week. 

What  day  in  January  was  you  therjeF— I 
am  not  so  well  learned  to  give  ^xk  juoomit  c£ 
the  day  of  the  month. 

What  Christmas  do  you  iq^an?—- I  meia 
last  Christmas  was  twelvemonth ;  Natus  1^ 
quartered  at  my  brother's,  and  I  koowionf  hiai, 
used  to  go  and  keep  him  company,  and  u9C!|f^ 
stay  there  sometimes  till  eight  or  nine  o*m|i^ 
and  ^ised  to  come  as  soom  a3  ^  Jli^jdooe  my  la- 
bour, at  about  seven. 

Which  room  had  yon^^i^  |o  he  to^etfasrisf 
— I  used  to  be  in  the  kitcheDySit  the  nght  hwtf 
gomg  into  the  house. 

Do  vou  know  the  dopr  that  goes  into  lbs 
bay  -loft  ? — Yes,  1  do  ;  it  is  /ijbe  room  that  Satss 
and  bis  wife  Jay  in,  hut  t  was  not  in  it  the  l^jt 
thev  lay  there. 

Did  you  ever  see  that  door  open  thatgoaiJiy 
into  the  bay- loft  ?*Yes^  I  have,  and  faaveaeea 
Fortune  Natus  and  his  wile  ooth  go  io,  ai|| 
come  out  again;  I  remember  they  did  SB| 
Sunday  morning  pn  particular. 

Have  you  ever  seen  any  body  else  go  iflt^ 
that  room  ?— JNo,  Sir. 

How  long  might  you  k^P  gOMig  ^  4JI 
hpuse? — t  believe  it  mjgjbt  oe  ^Oft  tyt 
months,  9r  pipe  week^. 

Were  you  ever  in  the  kitchen  any  f^twwh^ 
Mary  Squires  was  there  ?— No,  1  pever  was. 

Do  you  know  the  day  of  the  j^ooth  sbecaflis 
there  ?^No,  J  do  not* 

CroiK-examined  by  Mr.  Naret. 

Did  you  ever  see  Mary  Sq,uires  ?— I SSF  jblf 

So  by  the  barn  where  I  lahojUMr,  abput^  flow  at 
ve  days  before  site  W9S  t^Jkei^  up ;  but  1  ^  flO( 
see  her  face  tlien. 

Did  you  ever  see  any  .of  ihe  young  ooea?--! 
saw  one  of  the  daughters  ouc^ie  go  into  the  par* 
lour  one  Sunday. 

John.  Donoval  sworn. 

Dofwval,  I  surveyed  the  room  (Elisabeth 
Canuiog  said  she  was  cru^f^ned  in)  pn  Eaalff 
Eve,  the  13th  of  April  IsAt. 

Mr.  Davy.  Give  the  Court  the  dimeniioBf  if 
it.— Donmd L  1 1  is  i hifty-fiv e  fool ,  three  iociM 
and  a  half,  from  quarter  to  quarter  io  the  M$ 
of  the  room  upon  the  floor,  by  nine  ^mI  ^f^ 
inches. 

Is  this,  that  is  produced  here,  a  true  model  fli 
it,  acconling  to  its  proportion?— This  moddii 
eatactly  in  proportiou  with  it,  and  there  is  ue 
scale  upon  the  roof.  [There  was  the  boJe  m 
the  jack- line,  a  window  on  the  opiwsjle  side  fts 
the  stairs,  another  at  the  end,  and  a  cbioaoey  at 
one  corner,  a  chest  of  drawers,  and  smm 
and  jack-pullies,  drawn  on  the  wall,  &&] 

George  Talmash  sworn. 
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Ills.  Wdb,  ami  iiewii!^  jof  Uii#  eictr^ordiM^ 
•lory,  I  .west  out  of  curiosUv  tp  Bridewell  to  Her 
her :  v^eo  I  came  there,  me  addrefnH  baoBeU- 
^  Boe*  ao4  desii^  I  woaiU  he  coooerQed  ior 
her,  w  lier  atlarDCjf ;  I  did  oot  car^  lo  (ie  <)Qq- 
eeroediii  it:  after  that,  her  daog^Uer came 4o 
■y  hnwfi  wiib«4iBlQ(r  vitoe^aetto  th^  num- 
ber of  eight,  and  ileaiiied  me  to  take  out « ub- 
Moaa  §or  4ie|D.  1  sued  Ahem  oi^ ;  1  remem- 
iBTOiie  waa  fnt  Wonu^fs  Nalus,  moihrnr  for 
JifHttk  NvUna,  an^  another  for  JBzra  Wbi^D ; 
I  can'lMnleBd  ^Aeil  all  therenl  of  their  u^dOfiB 
fOfr.  I  4eliTered  jtheip  to  the  womaoy  and 
fpife  hier  djreqlittw  to jerve  them. 

Mr.  WilUt.  When  that  trial  came  on,  can 
yan  iiell  wt^v  iboae  people  did  not  appear? — 
iMpfvft.  STq,  ho  more  than  what  they  told 
me;  I  wan  goniynaiftrtno  more  io  it. 

£.  MimyU,    1  am  a  midwife ;  I  brooffbt  this 

e  Elisabeth  Canniog»  into  the  wortd,  and 
her  mother  of  more  children  ;  I  am  inti- 
mately neqaaiDted  in  the  family. 

Mr.  I^^-  Were  yon  at  Mra.  CaDniog's 
baose  io  Ffebroary  laat  waa  twelve- month  f — 
Meyle.  I  waa  In  the  beginning  of  February;  I 
aaw  the  mother  and  the  daughter  alao. 

Can  ^oa  meotion^  the  day  ?— It  waa  the  Sd 
ar  8d ;  ic  waa  the  Brat  week',  I  am  sure. 

Where  doea  ahe  live  ?— She  Jivea  in  AMer- 
maabury  Postern;  the  daughter  waa  then 
lying  on  a  bed  in  her  mother's  honse. 

Had  you  any  conrersation  with  the  mother, 
in  Ae  daughter's  presence,  about  the  daugh- 
In^s  misf'onuoca  ?-— I  bad. 

Waa  the  daughter  awake ?^8he was:  I  had 
buaiiiess  by  the  house,  and  I  went  in,  in  order 
t»  inquire  if  alie  had  heard  of  her  daughter 
filissibeih.  As  soon  as  I  came  in,  Mrs.  'Can- 
aiog  a^l.  Madam !  O  LtntI,  madam !  have 
mi  heard  of  my  misfortone  P  I  said,  I  bad  read 
a  in  the  new8|Mperi  in  the  month  of  January, 
and  aafced  her  If  ahe  had  heard  of  her  daugh- 
Ut ;  ahe  naid,  Yes,  she  has  come  home  as 
naked  as  nhe  was  born. 

Are  yoa  sure  she  mentioned  these  words, 
{iaked  as  ahe  was  born  ?— I  am  p«>8ilive  of  it : 
1  immediately  said,  O  Lord!  what,  without  a 
sb^  on  ?  She  said,  No,  she  had  a  shifk  on. 
Then  1* naked  her  where  her  daughter  was? 
She  said,  behind  me.     I  turned  aliout  Io  the 

e,  and  aaid.  Lord  bless  me !  JBet,  hew  came 
nboitt?  She  said,  J  waa  coming  over 
MaoiMda  uoe  night,  and  two  men  came  up 
ta  ose,  one  took  nold  of  my  two  hands  and 
Billed  me  ahmg,  and  the  other  robbed  me :  I 
^,  or  vhal,  chiU  f  She  aaid,  W  half  a  gui- 
aaa  ajond  abnee  ahiUinga  and  some  haif-penoe, 
my  gnw|i  and  my  ctoak.  I  aaid,  My  dear, 
din't  trouble  youmelf  ahout  these  things,  for 
Cod  Alttigibty  witt  raise  you  friends  to  get  you 
voce;  I  hope  the  men  did  not  nae  you  iH,  ao 
as  19  driiaufth  yoo:  ahe  said,  ahe  oould  not 
M,  /hrabe  had  her  fiia.  Said  I,  What  did  they 
da  *kb  you  aAer  they  had  robbed  youP  She 
fid,  ipwy  i9i9i>d  «!•  ^  &iMd^Wasb.     J 


aidted  her  vrhmfinMd-IVaab  waaf  she  aaid, 
Qnt  of  town.  I  aaked,  what  they  did  with 
hjMribemf  She  aaid,^y  carried  her  into  a 
bouae,  and  aa  aoon  as  ahe  came  in,  there  waa 
an  ok!  gypeey  toojc  a  kniie  and  cut  her  ataya 
aiflr,  and  put  hfft  band  into  her  |iocd&et  and  pulled 
a  faiihiqg  out,  and  put  it  io  affain,  and  hit  her 
a  alap  on  the  face,  ^nd  catled  her  bitch,  and 
bid  het  go  up  ataira.  1  aaid  to  her  mother. 
Mm.  Cannii^r,  have  ywi  got  thia  ahitit  yonr 
child  went  abroad  inf  Sure  never  .waa  such  a 
caaa  before.  1  aaid,  I'll  tell  you  if  any  body 
baa  debauched  y<iur  child,  if  you'U  let  me  aee 
it.  She  immediately  reached  it,  and  I  kioked 
at  it,  and  aaid,  Mra.  Canninjr,  is  thia  ih9  ahifi 
your  daughter  went  away  inf-— She  said.  Yea: 
then  I  said,  I  auppoaed  it  was  waahed  aince  ahe 
had  been  gone :  ahe  aaid.  No,  bow  coohl  that 
be?  for  ahe  waa  In  a  room  where  nobcMly  came 
to  her. 

Mr.  Jfor^on.  Was  the  prtaoner  preaent  and 
heard  all  this  ?- £.  Mt^U.  She  was. .  We  stnod 
by  her  bed-aide.  She  said,  ahe  had  been  confined 
in  a  room,  where  ahe  lived  upon  nothing  but 
bread  and  water.  1  aaid,  I  think  the  aliift  is 
too  clean,  except  yon  have  had  it  washed  aince 
she  came  hpme.  She  aiud.  No,  it  had  not 
been  washed.  I  said.  Then,  my  dear,  you  may 
make  yourself  easy,  for  I  can  aee  by  it,  that 
no  man  has  debauched  your  chihl ;  but  it  i$ 
uncommonly  clean  to  be  wore  ao  long.  Then 
the  mother  aaid,  ahe  never  had  a  stool  aU  the 
time  she  was  f^one :  then,  1  said,  ahe  must 
have  a  glyater  given  her ;  but  1  can  assure  you 
no  man  has  debauched  your  cfaihl  in  this  skill 
unless  it  has  been  washed  aince.  She  again^ 
aaid,  No,  it  bad  not. 

'  Mr.  Davy.  Did  the  abift  appear  to  be  dir^ 
enough  to  have  been  wore  three  weeka  and 
some  days  P — No,  It  did  not ;  tliere  were  three 
little  spots  of  excrement,  about  the  bigness  of 
the  upper  pa^  of  my  thumb :  1  don't  think  it 
was  dirty  enough  to  have  been  wore  three 
weeks  by  any  clean  woman  that  ever  aat  stiH 
in  a  room*  because  every  woman  most  go  to 
bed  and  get  up  ;  and  by  ailtiog  by  the  fire  the 
dust  will  arise. 

Do  you  think  it  had  been  wore  three  veekaf 
—I  don't  think  it  had. 

Did  you  take  notice  of  the  bottom  of  it, 
whHber  it  waa  draggled  P— I  did ;  I  took  par- 
ticular ootk;e  of  t^at ;  I  saw  no  dirt  tliere : 
there  waa  a  bole  ou  the  right  aide  of  the  aUft 
down  one  of  the  gusaeta,  but  there  waa  ne 
draggleil  tail,  not  at  all. 

flow  long  did  it  appear  Io  have  been  veie  f 
>-ll  seemid  a^  if  it  luul  been  wore  a  week, 
or  'such  a  matter ;  1  can't  tell  how  long  it  tiad* 
been  wore. 

Had  you  been  acquainted  much  with  herf 
— 1  had  been  acquainted  with  the  girl  from  her 
birth. 

How  long  do  yoo  think  ahe  might  have 
been  in  making  that  shift  so  dirty  as  it  waa  f-*- 
About  a  week. 

Did  the  girl  herself  say  any  tiling  to  yoa 
qn  thia  eqiaaaiMiPp^Yas;  ahe  told  jue  how  ahe 
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bad  been  nscd,  and  the  gyptey  bad  cut  off  ber 

•tavB,  as  I  said  before.     I  left  her  mother  an 

order  to  give  her  a  glyster :  sbe  said,  Will  yon 

examine  ber  body,  to  see  if  sbe  bas  been  burt- 

ed  f  I  said.  No ;   1  never  was  before  the  face 

of  a  judge  in  the  Old-Bailey  in  my  life,  and  I 

did  not  care  to  be  in  dirty  work :  going  away, 

she  said  to  her  little  girl,  Oo  and  call  Mrs. 

Woodward  over  the  way  to  me :    when  sbe 

came  in,  Mrs.  Canning  said  to  me,  Will  you 

•ay  what  yon  said  before f     I  said,  Yes,  Mrs. 

Canning,  with  all  the  pleasure  in  life ;    if  this 

•hit\  bas  not  been  washed,  I'll  make  an  oatb 

belbre  a  judge  no  man  had  copulation  with  ber. 

I  went  awajT ;  1  had  proposeo  to  bring  a  doctor. 

I  returned  in  abont  half  an  hour ;   1  went  to 

tJhe  bed  -side  to  the  girl^  and  said.  Bet,  I  was 

rtry  sorry  I  did  not  ask  you  whether  vour 

Ibet  were*  not  very  sore  in  walking  barefoot : 

the  sai'i,  No,  they  are  not ;    I  had  my  shoes 

ind  slockingg  on,  they  did  not  take  them  from 

Bie.    This  I  look  upon  to  be  from  the  mother's 

•gony  of  mind,  that  made  her  say  she  was 

eome  borne  naked.     I  said,  What  more  bad 

you  on?  she  said.  My  under- petticoat,  and  an 

•Id  bed-gown,  which  I  found  in  a  corner  of 

Ibe  room :    then  1  said,  Good-bye,  child ;  and 

went  awmy. 

'  Did  the  mother  seem  to  be  pleased  or  dis- 
nleased  at  what  you  said  ?— She  fell  down  on 
ber  knees,  and  held  op  her  hands,  and  said, 
Tbank  Qod,  my  daughter  is  not  a  whore ! 
'  Was  her  mother  angry  with  von  for  any 
Ibing  you  said  or  did,  then  or  ailerwards  ? — 
8be  was  not  then ;  but  she  was  two  days  after, 
when  I  came  there,  as  I  did  not  go  the  next 
day  before  the  doctor,  as  1  proposed.  Then 
there  were  with  her  two  young  women  and  an 
elderly  woman :  I  said,  Mrs.  Canning,  1  am 
come  to  ask  if  Bet  has  bad  a  stool  P  sbe  said, 
T^o.  I  said,  Then  sbe  must  die,  without  you 
have  given  ber  glysters,  and  sbe  bas  relief  that 
way  i  and  asked  ber,  why  sbe  did  not  give  it 
her  ?  she  said,  she  bad.  I  asked  her,  if  any 
thing  came  off  with  it?  she  said.  Yes,  a  little: 
I  said.  If  nothing  more  came  off,  she  is  a  dead 
.  girl,  and  all  the  world  can't  save  her  life :  I 
went  and  took  bold  on  the  girl's  right  hand 
with  my  left,  and  said.  Now  she  seems  as 
cold  as  death,  and  if  she  has  no  passage,  she 
must  die,  and  fcll  the  world  can't  save  her. 

Mr.  Morton,  Was  the  daughter  there  when 
the  mother  was  angry  ?>-Ma^^.  Yes,  Sir. 
A  young  woman  in  the  room  said,  How  can 
you  frighten  the  girl  out  of  her  life,  to  tell  her 
she  most  die,  when  she  has  no  fever  ?  Then  I 
turned  to  another  woman,  and  said,  Did  you 
ever  bear  there  was  such'  a  thing  before  ?  1 
said,  there  was  one  thing  in  her  favour,  she 
bas  not  been  debauched:  1  said,  Reach  the 
Mfiy  to  this  gentlewoman  (she  was  a  grare 
woman) :  1  said.  Let  her  judge  the  case,  and 
see  that  your  child  has  not  been  debauched : 
when  that  was  reached  out,  the  old  gentle- 
Jgrnnan  said,  I  don't  see  any  thing  like  it :  I 
'  Look  over  it  well ;  do  you  think  this  has 
rem  three  wesks  siMt  three  days  r  No, 


says  she,  I  don't  think  it  has,  I  don^t  think 
that  is  likely.  Mrs.  Canning  said,  sbe  had 
no  stool  all  the  while :  I  said,  Here  is  thre« 
spots  upon  it ;  I  said,  Behold  it.  Then  Mrs. 
Canning  said.  Do  you  come  here  to  set  my 
other  friends  against  me  ? 

^r.  Davy.  Who  was  that  other  woman  ?— 
E,  Mayle,  I  don't  know  her  name. 

Was  it  Mrs.  Woodward  ?— No,  it  was  not. 

Was  it  observed  that  there  were  no  marks 
of  her  being  according  to  the  course  of  other 
women  ? — ^That  old  gentlewoman  mentioned  it^ 
and  Mrs.  Canning  said,  ber  daughter  had  got 
cold,  and  had  been  out  of  order  for  three  or 
foor  months. 

What  is  the  mother? — Sbe  is  a  fine  likely 
woman  as  any,  and  a  woman  that  I  respect  %g 
much  as  any  woman,  and  the  girl  too. 

Cross-examined  by  Mr.  WiUiamt, 

What  sort  of  a  character  has  sbe  bad  f-i-I 
never  know'd  any  ill  of  the  girl,  or  heard  any  in 
my  life.  *  .      " 

Have  you  been  intimately  acquainted  witb 
herf— I  have,  and  never  heard  any  reflection 
upon  ber  character  ;  and  I  don't  question  bol 
the  mother  was  very  anxious  about  ber  daugh- 
ter not  being  debauched . 

Might  not  that  matter  of  excrement  have 
been  from  the  day  before  she  was  carried 
there  ?— >lt  might,  and  the  mother  told  me  so 
then. 

What  was  your  reason  of  being  so  inquisi- 
tive in  this  ? — ^1  was  so,  as  a  lover  of  truth,  and 
a  friend,  fearinff  the  girl  had  been  debauched. 

Mr.  Davy,  Now  we  shall  prove  the  defen- 
dant's Information  before  justice  Fielding,  in 
order  to  shew  a  material  variance,  both  in  that 
and  her  evidence  on  the  trial,  particularly  ia 
respect  to  the  time  of  expending  the  water. 

Mr.  Brogden  sworn. 

BrogdetL  I  am  clerk  to  justice  Fielding. 

Mr.  Davy^  Look  on  this  paper. 

Brogden.  This  is  the  Inrormation  of  Eliza- 
beth Canning,  taken  before  justice  Fielding, 
the  7th  of  Febraary,  1753.    (it  is  read.) 

The  Information  of  Elizabeth  Canning,  of 
Aldermanbury  Postern,  London,  Spinster, 
taken  uj>on  oatb  this  7th  day  of  Fe- 
bruary,  in  the  year  of  our  Lord  1753. 

*  This  informant  upon  ber  oatb,  saith. 
That  on  Monday  the  1st  day  of  January  last 
past,  she  this  informant  went  to  see  her  uncle 
and  aunt,  who  live  at  Saltpetre-Bank,  near 
Rosemary- lane,  in  the  countyvof  Middlesex, 
and  continued  with  them  until  the  evening  ; 
and  saith,  that  upon  her  return  home,  abont 
half  an  hour  after  nine,  being  opposite  In 
Bethlem«gate,  in  Moor-fields,  she  this  in- 
formant was  seised  by  two  men,  (whose  names 
are  unknown  to  this  informant)  who  both  had 
brown  bob  wigs  on,  and  drab-coloured  great 
coats,  one  of  whom  held  ber  this  informant^ 
whilst  the  other  feloniously  and  violently 
took  from  her  OMf  shsYisg  bat,  one  stuff  guwB, 
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AQid*  one  fincD  mpron,  which  she  had  on,  and 
al«o  btaV  a  giunea  in  gold,  ;iDd  three  shilliDgi 
in  fliWer ;  umI  then  he  that  held  ber,  threat- 
ened to  do  for  her  this  informant :  and  this 
informant  saith»    that     imhaediatelj   after, 
tiiej  the  eaid  turo  men  violently  took  hold 
of  her,  and  dragged  her  op  into  the  gravel 
waik   that   leads   down  to  the  said  gate, 
and  aboQt  the   middle  thereof,  be  the  said 
Dan    that    first  held    her,   gave   her  with 
his  fist  a  very  violent  blow  upon  the  right 
temple,  which  threw   ber  into   a  fit,    and 
d^riTed   her  of  her  senses  (which  fits  she 
this  informant  salth  she  Is  accustomed  and 
•olgect  to  apoa  being  frightened,  and  that 
their  oAen  continue  for  six  or  seven  hours). 
Ana  this  informant  saith,  that  when  she  came 
to  herself,  she  perceived  that  she  warcarrying 
along  by  the  same  two  men,  in  a  large  road- 
way ;  aad  saith,  that  in  a  little  time  after  she 
was  so  reoovered,  she  was  able  to  walk  alone ; 
however  they  continued  to  pull  her  along, 
which  still  so  intimidated  and  affrighted  her, 
that  she  durst  not  call  out  for  assistance,  or 
speak  tolbem.    And  this  informant  saith,  that 
m  about  half  an  hour  after  she  had  so  reco- 
vered herself,  they  the  said  two  men  carried 
her  this  informant  into  a  house  (which,  as  she 
this  informant  heard  from  some  of  them,  was 
about  four  o'clock  in  the  mornioff,  and  which 
house,  as  she  this  informant  hath  since  heard 
and  believes,  is  situate  at  Enfield- Wash,  in 
the  eountv  of  Middlesex,  and  is  reputed  to  be 
avery  bad  and  disorderly  bawdy-house,  and  oc- 
cupied by  one  Wells,  widow)  and  there 
this  informant  saw  in  the  kitchen  an  old  gyp- 
sey  woman,  and  two  young  women,  wnose 
Dames  were  unknown  to  this  informant,  but 
the  name  of  one  of  them  this  informant  bath 
since  heard  and  believes  is  Virtue  Hall :  and 
saith,  that  the  said  old  gypsey  woman  took 
hold  of  this  informant's  hand,  and  promised  to 
give  ber  fine  clothes,  if  she  would  go  their 
wav,  (meaning,  as-  this  informant  understood,  - 
to  become  a  prostitute)  which  this  informant 
refusing  to  do,  she  the  said  old  gypaey  woman 
look  a  knife  out  of  a  drawer,  and  cut  tjie  lace 
of  the  stays  of  her  this  informant,  and  took 
the  said  stays  away  from  ber,  and  one  of  the 
saidmen  took  off  ber  cap,  and  then  the  said  two 
Bien  weot  away  with  it,  and  she  this  inform- 
ant hath  never  since  seen  any  of  her  things. 
And  this  informant  saith,  that  soon  after  they 
were  gone  (which  she  this  informant  believes 
was  about  nve  in  the  morning),  she  the  said 
old  gypsey  woman  forced  her  this  informant 
op  an  old  pair  of  stairs,  and  pushed  her  into  a 
back  room,  like  an  hay- loft,  without  any  fur- 
niture whatsoever  in   the  same,  and  there 
kicked  her  this  informant  up,  threatening  her 
tbts  informant,  that  if  sh^  made  the  least  nOise 
or  disturbance,  she  the  said  old  gypsey  woman 
would  cut  her  throat ;    and  then  she  went 
avay.     And  this  informant  saith,  that  when 
il  grew  light,  upon  her  looking  round  to  see 
in  what  a  dismal  place  she  was,  she  this  in- 
fonnant  discovered  a  large  black  jiig,  with 


the  neck  much  broken,  wherein  was  some 
water,  and  upon  the  floor  several  pieces  of 
bread,  near  in  quantity  to  a  quartern  loaf, 
and  a  sniall  parcel  of  hay.  And  saith,that  she . 
continued  in  this  room,  or  place,  from  the  said 
Tuesday  morning  the  3d  day  of  January, 
until  alxout  half  an  hour  after  four  of  the  clock 
in  the  afternoon  of  Monday  the  S9th  day  of 
the  same  month  of  January,  witbont  having 
or  receiving  any  other  sustenance  or  provision, 
than  the  said  bread  and  water,  (^except  a  small 
mince-nye,  which  she  this  intbrmaut  had  in 
her  pocket)  or  any  thing  to  lie  on,  other  than  the 
said  hay,  and  without  any  person  or  persons 
coming  to  her,  although  &he  often  heard  the 
name  of  Mrs.  and  Mother  Wells  called  upon, 
whom  she  understood  was  the  mistress  of^  the 
house.  And  this  informant  saith,  that  oa 
Friday  the  S6th  day  of  January  last  past,  she 
titis  informant  had  consumed  all  the  aforesaid 
bread  and  water,  and  continued  without 
having  any  thing  to  eat  or  drink,  until  the 
Monday  following,  when  she  this  informant 
being  almost  famished  with  hunger,  and 
starved  with  cold,  and  almost  naked  during  the 
whole  time  of  her  confinement,  about  half  an 
hour  after  four  in  the  afternoon  of  the  said 
S9th  day  of  January,  broke  out  at  a  window 
of  the  said  room,  or  place,  and  got  to  her 
friends  in  London,  about  a  quarter  after  ten' 
the  same  night,  in  a  most  weak,-  miserable 
tM>ndition,  being  very  near  starved  to  death** 
And  this  informant  saith,  that  she  ever 
since  hath  been,  and  now  is,  in  a  very 
weak  and  declining  state  aud  condition 
of  health ;  and  although  all  possible  care  and 
assistance  is  given  to  her,  yet  whatever  small 
nutriment  she  this  infbrmaot  is  able  to  take,' 
the  same  receives  no  passage  through  her, 
but  what  is  forced  by  the  apothecary's  assist* 
ance  and  medicines.     The  mark  of 

E.  C. 
'Elizabeth  CAMNma.' 
Sworn  before  me,  tbb  7th  day  of  February^ 

«  1753.  H.   FlELDINO.' 

Mr.  Deputy  Jdolineux  sworn. 

Mr.  Deputy  Molineux,  I  was  at  sir  Crisp 
Gascoyne's  when  Canning  came  there,  at  tha 
time  that  Virtue  Hall  was  there ;  sir  Crisp  wai 
then  lord- mayor ;  1  and  others  were  desired  to 
go  and  hear  her  examination ;  after  my  lord 
had  concluded  his  examining  of  Virtue  Hall,  ha 
turned  to  Betty  Canning,  and  asked  her.  If 
she  had  any  thing  to  say  P  she  said.  No,  she 
had  nothing  at  all  more  than  she  had  said  upon 
the  trial ;  my  lord  said  nothing  further  to  ker  ; 
the  bed-gown  and  pitcher  were  on  the  table  ; 
Betty  Canning  was  rolling  up  the  bed-gown« 
in  order  to  take  it  away,  as  i  apprehended  ; 
my  lord  said,  Child,  you  must  not  take  that 
away,  you  must  leave  that  with  me*;  upon 
which  sne  replied,  and  said.  It  is  my  mother's; 
it  shocked  me  a  good  deal^  because  I  had  heard 
it  said,  that  she  came  home  in  a  bed-gown» 
and  that  she.  found  it  in  the  room  where  sbi^ 
was  confined ;  1  mentioned  this  to  several  peo* 
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j^  tbM  rery  ftftdtnoon,  tint  wei^  very  ttrobgf 
afdrocates  to  tb6  aiRiir. 

Bffr.  WUUb.  Did  Ae  demand  tbe  ptteber  at 
lUirt  ttn^e  ? 

Sir.  l>iftpiity  MoUneux.  I  don't  remember 
Bhit  did. 

GroM- examined  by  Mr.  Morton, 

I  bad  iK»t  aaked  you  a  queaftion,  if  f  bad  not 
foand  you  was  at  tbe  examination  of  Virtue 
6ai1:  were  you  there  upon  tbe  first  of  her 
being  broui^bt  in  to  be  examioedP — I  w.ai*,  the 
first  of  that  day. 

Bad' she  recanted  that  day?— I  had  hear^ 
ibaft  ahe  bad  i  1  heard  my  lord- mayor  say  be 
bad  gone  throtigh  the  examination. 

W<Jr^  yon  there  the  day  before  she  was  exa- 
nmetf  publicly,  tbe  day  when  she  recanfed  f — 
]I^Oy  f  was  not. 

^rnuel  Reed  sworn. 

Reeth  I  was  pi^idsent  tbe  fhne  Hr.  Molin^ox' 
i|ieaks  of.  I  very  parttciriarly  remeMber  she 
Wav  got^  to  fo1*d  up  tMs  b«d  go#tf ;  my  lord- 
i^ayor  Kaid,  Gbild,  yon  milsl  not  bate  tbat ; 
Ae  Said,  It  is  lifty  mother's  ^  wbiieb  stnsdr  me' 
▼ery  much. 

Mr.  Ifin-a.  mt  ffny  beidy  ask  her  toet- 
plm  whiit  she  m«&lM  by  hf—Reed,  fftf,  Sir, 

Mr.  Davy.  We  have  several  witnesses  to 
#aAI  to  tbe  characters  of  those  who  have  bean 
examined ;  and  desire  to  know  tbe  pitasnre  of 
^e  Courty  whether  we  shall  call  Ihem  noWf  or 
•fay  till  thev  are  attacked. 

Court    Stay  till  they  are  attacked. 

Mr.  JXny.  Then  we  bare  done  for  tbe  pre- 


Mr.  Idorion  (afteihirards  Chief- Justice  of 
Chester). 

May  it  pleabe  yo«r  lordship,  and  you  gen- 
llemefk  of  the  jury ;  f  and  counsel  in  this  cause 
kit  the  onfurtiinace  prisoner  Blizabethr  Cah- 
nin|^ ;  aM  untbrtunate  she  certainly  is,*  whe- 
ther, upon  the  whole,  you  shall  think  her 
guilty,  o^  a6auit  heV  of  fb^  heinoilks  crime  of 
WMcn  she  now  stands  tMicfed.  FbV  guilty  of 
MHif  an  offeree,  at  h<^  years,  She  cannot  bahre 
BMi,  #}tbottt  btHi^  b«en  ?ery  unfortunate  in 
#  moM  prolRgat^'  and  Abandoni^  educatton; 
idd  sbourdyouthMlf  her  imibbenl,  most  un- 
fbrtiMIMer  moM  she  surely  be  thought  bv  aff, 
pteaosK  ahe  ia  noir  brought  to  answer  for  a: 
AMt  fiMil  oif^cH  itt  herself,  n^erely  for  bsTing 
Ms^  Vit  dbty  in  pTo^ecntSng  others  for  the 
,  ioxm  ttnh€ard*of  Violation  of  her  own  person 
iM  m&ffMr,  afttd-  thi  laWs  of  ber  cotititry. 
Bbt  tVmtiA  dnfbrtiMtot^  sutM  sfb  alicUBirtibtt, 
AMer  stich  ctrcuiristhinccs,  reMtei's*  the  d^'- 
Itfbdattf',  tlie  moi<«;  I  am  seni^ible,  she  #iir  te 
(HIMed  to  that  patfenbe,  which  ^otf  bare  af 
MSff  Shewn*  idr  thfe  progresr  of  this  trial.  And, 
ffmkiMnf  ft^it^h*  I  consider  how  long  that  pa- 
tftsn^'MMT  alteAtibh  has  been  already  exercised, 
ii^^ttt  f  seb  IMo^e  me  that  eren  short  minutei 
4HiTe  vwetieir  nrflv  nsitbwi  six  or  svTeB  snoeis^ 


I  ant  tpo  sensible  that  I  bare  neither  abilitr 
nor  ex|ferrence  to  do  my  client  that  justice, 
whfch  tbe  extra(»i^dinaVy  nature  of  her  case  re- 
quire. Bijt,  as  f  have  h^en  unfortiinatefjr 
nxed  upon  for  my  prerent  station,  1  hope,  the 
ffreat  length  of  the  trisd,  the  tcreaf  p^ins  talted 
by  the  geotlemeA  on  beliklf  of  the  pro'^ecution, 
the  oumeroi)^  facts  and  minute  circumstnnCet 
that  have  been  laid  before  you,  will  be  some  e}^* 
cuse,  at  lesM,  for  the  many  defects  and  oMis^ 
Sfons  that  will  appear  in  my  opening  foi'  thft 
d^ndant.  And,  beforie  I  go  into  the  parti- 
culars of  the  case,  1  shall  premise  and  agree 
with  Mr.  Dary  in  hir  opening,  that  if  the  per- 
jury was  corrupt  and  «(^ilfully  false,  it  is  one  of 
the'  most  Abomii^bte  and  horrid  pieces  of  cor* 
rupth)ii  er'er  bi'ought  into  a  court  of  justice :  A 
falsehood  the  most  cruel  and  impious !  8o  muclk' 
so,  that  1  will  also  agree  #ith  him,  that  if  it 
ihould  appear  by  tbe  doorse  of  tIM  Whole  e? f- 
denee,  thai  the  defendant .  #as  nei^^  in  thA 
bouse  of  Susannah  Wells,  a6d  thWt  Mar/ 
Squireii  Wa^  not  the  actor  of  the  itiiscttief  there 
supposed  tsrbedOn<ft,  Caikning's  ma^itude  of 
,  offend  d^^eryes  er'en  a  pibticular  la#,  whiftft 
itMs  ctrantry  hM  not  yet  tbdug^  proper  t6 
;  ^ttn^  in  cases*  of  p^ury. 

Bm,  genUetalieb,  yoo,  as  a  jury,  wilt  gfonVd 
yottr  judgmedts  against  all  impulses,  Whidll 
MVnst  necessarily  arise  from  considerations  of 
fnid^  nHfv^,  fronlf  refledlotts  on  the  con\te* 
quences  of  tbe  crime,  inlto  thef  troth  of  Whi<^li 
sffottte- voft  are'  now  to  inquire.  Facts'  atone  ard 
ttte  n^rilh'  objects  of  yOur  aftentSon :  and*  ghuf 
I  aitt,  for  tbe  sate  of  justice  and  truth,  tb^t  it 
fact  of  thiii  impoftance,  I  ^,  of  this  import* 
ance  (for,  in  a  free  country,  the'  nature  atid 
circomsCancea  of  the  crime,  not  the  conditH>a 
of  the  criminal,  nfiVtkes  ereiry  inquii'y  more  or 
lesft  importatit)  i^  to  be  investigated  and  deter* 
mined  ny  ajnry  of  distinguished  property  aikd 
ii^tiigrit^^biy  a  jury  selected  by  the.  prose* 
ciitor,  lA  s  manner.  I  b^eve,  unparalleled  ill 
any  prosect^tfiMr,  when  the  crown  is  not  di* 
rectly  oomcemed:  for,  I  believe,  grntlf»m^,  . 
that yodf are  tbesel^cted choite  of  the  prose- 
cutor, after  no  less  than'  sei^env^en  challengi^ : 
and  therefoi^,  sorely,  the  tn'osecutor  can  nbW 
have  none :  the  defendant,  r  believe,  never  had 
any  dittdeikce  oTtb^  impartiality  abU  aliiliiy  of 
any  jut^y,  legally  returned  iroiki  the  citizens  of 
Ziondota. 

And,  gentfehven,  in  making  suirh  observa* 
tSobr  as  msy  occur  to  me  to  be  material  for  the 
defonee  of  nW  CliMt,  1  shall,  in  the  ou^i,  W^ 
leave  to  renifnd  you,  what  the  accusation  is 
against  this  girl  now  at  the  bat :  it  its  for  wit- 
fut,  malicious,  and  corrupt  peijUry,  comnSitted 
in  this  cotirt,  and  that  with  tbe  aggravated' cir- 
cumstances of  being  designed  lu  destroy  the 
Kfe  of  an  innocent  fellow-creature.  Let  me 
add;  that  this  crime,  getttli*men,  is  supposed  to 
be  committed,  when  the  defendant  was  under 
the  a^  of  19  years. 

This  charge  has  been  fb^iy  opened  bv  BAr. 
Davy,  and  endeavoured  to  be  supported  three 
abttner  of  ways ;  the  first  (vrhich  has  besii 
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■itti^ti«pM«  Mi4,i4lwik,  with  (she  prose* 
trtT^noMff^*  is  llieiiiaBt  fliaterial  |»ar(  of  the 
ma^  if  ik  s'i^'  defcooe  of  Mary  Squires,  mA 
Ibc  pMiiis  pmf  tlicj  bate  ^raogiht  of  several 
fmimktkwgm  Ibe  plaoe  o#'  Canoiiif's  eoo- 
iMMit,  mo^  Iho  time  she  says  sbe  was 
Acre.  If  botb  these  are  pro?jad,  lieyooil  stf 
pMttli^  of  doubt  IB  yo|ir  miiidSy  iben  yoa 
wmk  ewdade  CsfningjconM  not  owear  true  m 
HcMsasrsfaeiias. 

nesBooad  nictbiod  of  peono^  Ibis  heavy 
duiife,  is^Bdeavoiarod  to  be  made  oat  from  the 
■fraiMbflily  ^i  the  defimdaiit's  owd  story ; 
a^lbs  tbifd,  by  her  own  ooodiict,  ia  the  46- 
h)i  ud  precantioiis  taken  ia  oot  apaoanuig  4o 
mka  aa  earlier  defeaee.  Mr.  Willes  makes 
misf  a  veiv.  remaidcable  ozpressioB,  wdl 
bMsaia  the  law-booiis, /u|r«">/c^»  >he  has 
kmn  from  jiislioe  ;  oadilrom  thence  wouid  iof* 
Ar,  (I  aaaa  legally)  it  is  ooafessiog  iher  owa 
pi.  1  am  wry  sorry  Ibis  foot  was  at  all  oh- 
mrcd  opoo ;  beeaoso,  if  it  bad  not,  I  might 
al  liberty  to  have  passed  osercir- 
of  peraons  and  things,  which  I 
tske  nolioe  of,  in  order  to  shew,  that 
iidday  sf  tfaoa  day'slrial  can,  ia  no  humane 
m/k  ia^iirtial  braast^  be  any  evidonoe  of  €an- 
Hg'i  goik  ;*-was  a  step  that  or ery  person,  in 
kvsaliappv  sitoatioD,  would  base  taken ;  was 
twadoet  ibal  those,  who  had  then  tbe  oara  of 
^Maee,  wovid  hove  been  Toid  of  oommon 
^MK,  hid  ihey  not  advised  it. — For,  gentle- 
Ms,  ia  these  days,  who  would  trust  tbe  trial 
*^*M>  sf  their  ehavacter,  and  their  liber^ 
wfMdia^  thereon,  to  the  same  person,  both 
■^RBe  judge  and  prosecutor  ? 

ttwsser  popish  legends  may  have  attempted 
k  pomade  us,  that  sooh  impartiality  lias 
"^t— that  a  judge  has  even-  condemned, 
sentenoe  on. himself ; — yet,  in  tl>ese 
times,  when  men  are  at  liberty  to  see 
*M  Jidics  ibr  Ihoflaaelves,  such  traditions  will 
yyisflaeace  anj  man,  eodned  with  the 
'!*^'WMitng  faculties,  not  to  wish  the  pro- 
**>■  St' judge  and  proeccator,  at  least,  may 
|*v  ke  distinct  and  independent  in  this  country, 
'faktbis  without  even  the  remotest  thought 
fcMuigaBy  refletstmn  on  tbe  integrity  and 
y°^  of  say  of  those,  B|ho  preside  in  our 
^y  ••  tbie  times^— There  newer  was  a 
li^^w  the  subject  was  equally  secure  in 
]y«iipwt!  but  it  does  by  no  means  follow 
*y  taeoee,  thai  lailingB,  inseparable  frpm 
r*J**«bM«e,  are  not  to  be  guarded  against 
JImie,  who  may  suffer  from  them.  And 
^'pt^tidise  to  cor  own  cause,  is  suctf  a 
|jjj>«ib  m  sbvioos  to  every  candid  man's 
fj?*'''f*j— that  no  nnn,  with  any  pretence 
*««pngfat  heart,  would  trust  himself  in  such 
Vy*^«  m  tbe  present  prosecutor  must 
""••J***  iSfiiad  the  present  examination  con>e 
?»^*«  be  so  properly  presided  in  tbe  magis- 

'•^•ftbBcity. 

J^  vlisi  wm  another  known  reason  of  this 

J^*  Mtsiisui,  the  girl  was  (and  from  roo- 
^  Dot  to  be  disavowsd  here,  or  in  any  other 


ooori)  advised  to  rensove  her  cause  from 
place,  to  tbe  suprejine  coujrt  ol'sll  <priwii^l  pro* 
i^ee^JAgs  in  Westminster4if41. 

Was  this  a  step  that  loq^s  like  an  evasion  of 
juitioe  ?  Do  those,  who  hope  to  elude  the  force 
01^' justice,  voluntarily  approaoh  the  most  awfc^ 
4nbunal?  Happy  might  it  have  been  for  her« 
%Bd  for  the  course  of  justice,  had  her  design 
and  attempt,  in  this  particular,  been  agreeable 
to  the  rules  of  that  court :  for,  howeter  satis « 
fied  I  am,  that  all  here  wish,  and  mean,  to  do 
4»mpletejustice;'yet  the  obstructions,  which 
we  have  heie  met  with  from  a  licentious  rabble 
(tbe  effect  of  whioh  on  some  men's  minds  no 
ooe4nows)  would  probably  have  been  avoided, 
oould  the  defendant's  ohoice  of  a  more  solemn 
trial  have  been  complied  with. — But  no  sooner 
was  one  just  cauae  of  dehiy  removed  ;  np 
sooo^  was  the  other,  as  just  mson,  not  to  be 
complied  with,  by  tbe  course  of  legal  proceed* 
ings  Sf-than  Canning  immediately  submitted  to 
her  defence  in  the  place  she  now  stands. 

If  thesefore  I  have  wiped  off  all  aspersions  of 
her  guilt,  from  a  supposed  intent  to  avoid  her 
trials— what  arguments  may  1  not  justly  raise 
in  favour  of  her  innocence,  from  her  appeab- 
.anoe  here  at  all  ? 

;  If  she  was  conscious  of  the  least  fear  of  con*' 
•fiction,*— (and  what  person,  really  guilty,  ie 
free  from  these  fears  P)-*Wliy  did  not  ahp 
make  her  flight  from  iustice  P  8he  had  not  evep 
gratitude  to  detain  her.  No  friends  were  to 
suffer,  either  in  person  or  fortooe,  by  her  flight. 
Sbe  was  under  no  recognisance,  either  by  self 
or  friends. 

In  opposition  to  even  tbe  remotest  appre- 
hension of  the  punishment  of  the  crime  of  per^ 
jury  (and  especially  such  a  peijury,)  could  th* 
place  of  Canning's  abode  be  the  object  of  a  mur 
ment's  doubt?  Whether  a  servant  in  London, 
or  elsewhere,  must  be  surely  very  indifferent  to 
one  in  her  station. 

It  may  possibly  be  some  comfort,  even  to  be 
a  servant  inEnglaod,  preferably  to  other  coun- 
tries. But  suppose  her  only  ap|>rized  of  the 
nature  of  ber  crime,  and  she  most  know  her 
residence  here  of  a  very  short  duration.  Under 
such  circumstances,  therefore,  can  any  one 
doubt,  that  such  a  delinquent  would  not  have 
made  her  own  ohoice  of  her  place  of  exile^ 
espedaily,  when  by  such  choice  .she  should 
have  avoided  the  most  severe  part  of  her 
punishment,  if  guilty,— *that  of  slavery  P 

I  hope  thererare  the  imputation  of.ber  guill, 
at  least  from  this  circumstance  mentiond  by 
Mr.  Willes,  is  entirely  wiped  off.  ,  . 

I  must  now,  gentlemen,  beg  leave  to  make 
two  or  three  observations,  in  offering  to  you 
my  thoughts  on  the  prosecutor's  own  case,  ae 
it  stands  unanswered  by  any  facts  on  our  side. 
And  in  this  part,  I  sbsil  invert  the  order  laid 
down  by  my  two  learned  fKends,  Mr.  l>avy 
and  Mr.  Willes ;  and  b^n  first  with  the  im- 
probability ol^ected  to  Canning's  own  tale, 
l»ecause,  (I  think,)  even  allowiilg  the  improba* 
btlity  of  her  stoiy  to  be  a  s«flM:ient  proof  to» 
ground  a  conviction  of  peijury  on,  I  can  by  uo 
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mcftin  thiDk  there  it  t  greftter  shaie  of  iinnre* 
bebiKty  m  the  delendftiit*s  rehrtioB,  than  there 
is  in  meny  parte  ef  the  eocooiit  gif  en  to  eon- 
tndiot  the  troth  oTit 

It  would  he  endless,  in  this  piece,  to  Mloir 
the  learned  gentlemen's  example^  and  lo  oh- 
eer? e,  as  minntely  as  they  ha? e  dooe«  on  the 
ee? oral  fikcts  related  hy  Canning,  and  their  e? i- 
denee  to  dispro?  e  them. 

I  shall  therefore  confine  myself,  on  this  head 
of  improbahility,  to  the  general  facts  related  by 
Caoning  in  her  own  sto^,  and  to  some  general 
ohjeotioDS,  which  that  rebtion  has  furnished 
the  prosecutor's  learned  counsel  with. 

And  what  are  their  obiecdons  to  the  impro* 
habitity  of  her  story  P  Tnev  consisi  in  the  cir- 
cumstances of  the  time  of  her  absence,  the  nap 
tore  of  the  place  of  her  confinement,  tlie  par- 
ttcnlar  manner  in  which  she  led  her  life  there, 
the  seemingly  surprising  account  of  the  first 
robbery. — I  cannot  for&ar  observing  in  this 
place,  to  what  forced  and  strange  obserrations 
on  Acts  one  of  the  gentlemen  was  driven,  in 
order  to  keep  alive  his  own  cry  of  iroprebability. 

Mr.  Davy,  I  think,  endeavours  to  raise  five 
iiflbrent  objections  of  improbability  from  his 
observations.— The  first  is,  it  is  very  strange, 
eays  he,  that  there  should  appear  no  premedi- 
tation previous  to  the  rubbery  in  MooifieMs.— 
Mr.  Davy  lias  had  much  more  experience, 
particoiarh^  in  this  court,  than  1  have  bad.-~T 
was  therefore  the  more  surprised  to  hear  such 
an  observation  come  from  a  gentleman,  who 
must  have  heard  so  many  unhappy  wretches 
tried  in  this  place,  for  crunes  that  would  be 
donblv  shocking,  did  all  the  circumstances  ap- 
pear the  efiect  of  desiffn  and  premeditation  in 
the  authors :  and  shall  it  then  be  urged  as  an 
argument  of  every  felon's  innocence,  that  we 
are  not  able  to  shew  that  his  guilty  act  vras 
deliberately  premeditated  f  Such  reasoning 
would,  I  apprehend,  be  as  effectually  service- 
able to  villainy  as  a  ffcneral  pardon. 

The  next  improbability  is  made  to  arise  from 
the  very  great  danger  which  these  lobbera 
(whom  Mr.  Davy  must  still  suppose  to  be  ail 
cooloem  and  deliberation)  naturally  foroaw  In 
carrying  Canning  so  for  from  the  place  of  her 
robbery  to  her  prison. 

But,  for  my  own  part,  only  suppose  any 
robbers,  for  onoe,  rash  enough  to  commit  any 
robbery  at  all,  between  nine  an4  ten  o'dock  at 
night  m  the  middle  of  winter,  in  such  a  place 
as  MoorfieMs,  (and  1  would  to  God  every  day 
did  not  afibrd  instances  of  such  unpremeditated 
rashness)  and  where  is  then  theimpfobdnlity  of 
the  subsequent  attempts  P 

Is  it  improbable  4hai  such  villains  should 
not  at  once  be  satisfied  with  the  trifling  sum  of 
money,  and  the  gown  and  apron  f— Is  it  in  the 
least. incredible,  that  those,  who  were  either  of 
Mm.  Wells's  or  Mrs.  Squtret's  gan||p,  should  be 
desirous  of  adding  one  more  prostilole  to  tha 
minoe  of  thia  odorioua  bawd,  or  amoggliog 
gvpseyr 
*Mr.  Davy  waa  so  drove  to  support  the  im 
probability  of  Ganniofc's  relatioB  in  this  part  of 
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his  ohesrvalion,  that  wo  are  now  told« 
themselves  must  he  thought  so  wary  and 
comspecty  that  they  must  even  have  ap, 
bended  imoBediate  mscovery  from  the  resort  of 
those,  who  go  to  see  the  unhappy  inhabilanto 
of  one  skto  of  this  square.  What!  betweea 
nine  and  ten  at  night ! 

If  the  learned  gentleman  has  not  abeadw 
gratified  this  curiosity,  1  hope  be  will,  at  leao^ 
chtne  a  more  seasonable  hour,  lest  the  keenen 
there  may  be  led  to  mistake  the  oMttvo  of  m 
unexpected  and  iraseasooable  a  visit 

We  are  then  to  see  this  improbability  fresB 
the  known  humanity  of  street-iobbers.-*-TheaCy 
ho  thinks,  were  never  cruel  on  purpose.— Tbio 
is«  I  own,  an  observation  of  gteat  good-natmwu 
1  wish  there  was  the  least  foundation  in  foot 
for  the  support  of  it«— But  because  we  cannot 
assign  a  motive  or  reason  for  every  instance 
of  cruelty  and  barbarity  theee  mfliana  oommity 
are  wo  to  shut  out  all  belief  that  such  aeto  of 
videnoe  are  committed  P 

Because,  therefore,  there  is  no  design  of 
mwd^  proved,  we  nnost  not  believe  that  thooo 
huaiane,  these  deliberate,  these  wary  rohWue 
could  be  tempted  to  ofler  any  violence  to  Catt« 
ning  tbet  was  not  absolutely  necessary  to  a  aaj^ 
posed  premeditated  desigujof  robbery. 

Thm  is  one  more  observation,  and  tbat^ 
perhaps,  might  alford  an  argument  of  impro» 
bability,  andthat  is  the  prisoner's  great  cantMMa 
in  huabanding  her  water ;  for  now  I  am  ao» 
companybg  Mr.  Davy  in  his  observations  at 
Enfield-  Wash.  But  how  does  this  anpear,  that 
she  did  husband  her  water  at  all ;  in  the  manner 
Mr.  Davy  supposes  ? 

Canning'a  evidence,  or  relation,  at  no  ono 
time,  or  place,  justifies  this  observation :  all 
she  tells,  or  swears,  is,  that  the  bread  and 
water  lasted  to  soch  a  time ;  but  no  where 
doea  she  relste,  how  roffular  ahe  made  her 
meals.  If  there  is  apossibility,  that  this  breed 
and  water  wss  sufficient  to  sustain  human 
nature  twenty-eight  days,  all  that  part  of  the 
case,  of  Mr.  Davy's  eking  it  out  ounce  by 
ounce,  falls  to  the  ground. 

Another  observation  was  made,  which  would 
appear  of  some  weight,  if  founded  on  fadSi 
either  admitted  or  proved* 

Says  Mr.  Davy,  if  alio  had  a  mind  to  escape, 
she  might,  every  hour  of  the  day,  have  puabad 
out  the  plaister-wall.  She  did  attempt,  she 
says,  to  open  the  window,  and  coohl  not.  B«t 
where  is  there  any  pro<rf*,  or  admission,  that 
she  might  have  escaped  every  hour  of  the  dty, 
if  she  would  r  Another  improbability  is  to 
arise,  that  the  people  never  came  to  see  whe- 
ther Canning  was  there  or  not.'— But  thii 
onee  more,  resting  9fMy  on  Mr.  Davy's  imn^ 
ffinatioo,  wants  a  support  of  proof.  Canninr 
hoTMlf  says,  she  once  saw  a  person  look  through 
the  crack  of  the  door,  to  see  if  she  was  gone.*— > 
From  whence,  therefore,  are  we  lo  jcollect, 
,that  this  improbability  ever  did  happen  f-^For 
might  not  this  observation  through  the  crack 
be  repeated  a  hnadred  timesi  and  Ganniag  not 
observe  it? 
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eone  to  the  lait  and  preat  ob* 
I,  wloeb  it  lor  ever  to  ovcrtnni  uititory,* 
«i  tbofMKf  iaipffolMbiytjF :  thai  w,  that  Cao- 
aboald  ratara  firooi  tfao  Waab,  witboot 
to  take  aaj  abdtcr  till  aha  reacbed 
MMB.  TUB,  1  ateit,  ia  a  fart  n- 
laMb^  beneir,  and  abe  ia  oonaiatmt,  io  tbia 
part OT  bar  aloiy,  on  every  rabtien  of  it;  bot 
J  Jaavo  yooy  gentleneB,  Io  jiid|fe*  wbat  id-^ 
OT  ini|HMability  ariaea  from  beiiee.«»Ia 
bio  lor  jroo  to  deterauae,  in  your  own 
wbot  wowd  be  tbe  oondact  of  any  one, 
peo^e,  in  aoeh  n  aitvation  ?  Different 
als»  and  diflbrent  retolatiooa,  wonid  be 
upon  by  very  dillerent  ideas,  nnder  aocb 
.—And  tberafore  J  aobmit,  tbat 
of  Imprabability  can  be  drawn 
laot  in  Canning,  tbat  would  not 
ofBoily  have  fnmiahcd  Mr.  Davy's  apeecb, 
kad  flbo  aoted  a  qnite  different  part,  and 
■ade  faer  a*ary  known  al  tbe  first  housoabe 
cnnaobT. 

Mr.  DoTy  bavingf  nowi  ftoiabed  bis  cbam  of 
abauiiaiimiy  and,  as  be  sonpoaea,  entirely  do- 
ainycd  nil  prelmeo  to  trutn  in  CUnniog'a  nar- 
naiao  ;  yet  tbmka  it  nooeaaary  to  aak  one 
foaauoB, — wna  ever  a  atory  attended  with  aoob 
impiokahie  and  inooberent  circuoMtanoea  P 
Many  very  improbable  things,  many  very  in- 
cakmBl  onaa,  have  happened ;  and  therefore 
I  Bigbt  anikly  anawer  to  thia  doughty  question, 
Yea  ;  I  tkink  na  improbable,  as  incoherent  dr- 
io  bnie  been  trae.  But  the  srnilior 
of  the  defendant  will  not  receive  the 
ligkt  or  aaaiitancn  from  either  question  or 


And,  therefiwe»  aHow  aoeh  refined  observe- 
nr  ntnaol  huitnde,  (and  aa  they  hove 
lb«a  relied  on  by  the  pmaeeutor's  oonnael, 
I  ksve  boon  obligod  to  take  some  notice  of 
Ihan)  nod  Id  na  then  aee,  where  inal  ohaetva- 
daoa  on  foeto  will  tnm  the  weight  of  impro- 


Tkin  Is  a  lad  nd  diapntod, -Canning 
««rlnkyy  misaing.— That  abo  gave  a  partienhir 
of  her  abaenoe  on  Iwr  retnm  home, 
99,  1753,  ia  not  dispnted.— 8he  was 
r  in  drenaatancea  of  place,  persona, 
tfckys  the  ramnrfcable  pitcher  now  bo- 
Ian  yoQ  in  nnrlicnlar. 
Noar  ott  tbia  atato  of  fade  aU  ttncontradided, 
nae.only  to  ask  a  few  qnestiona,  as  the 
anawer  tbat  can  be  given  m  tbe  oh- 
CO  the  bend  of  imprababiUty.     If 
na  abadnlely  ignorant  of  the  phMo 
readvod  to  charge  aa  her  prison,  could 
kava  Tontared.  to  mention  any  one  drcum- 
did?    Inanchasortofrooi^,aathe 
Ikemaelvaa  dlow  abe  did  deacribe,-^ 
a  cbknney  woobi  have  been  a  bnxardooa 
Mdnr.— fiat,  that  abe  abonld  desoend  to 
b  a  pitcher,  aa  now  prodnceil,  waa  riakiog 
wkoltQo  a^draunatanca,  tkaiwoold  fail 
amillisatooBe. 
Iko  varf  pomMi  of  Sapwea,  stamped,  aa  B|^ 
Ihrrmm  pyGod,  wiOr a particofaiity  never 
#k  jhyttff*»>waokl  Oanniog  have  veniund 


to  fiz  on  each  a  person  f  Though  Canning  waa 
nd  equal  in  her  description  of  Squires'^  delbr* 
mity  with  Mr.  Davy,  the  ac<^imt  of  tbe  per- 
son who  robbed  ber  is  too  remarkable  to  pco- 
eeed  from  mere  invention.  ' 

Now  it  is  certainly,  mod  probable,  that  if  any 
peraon  d  all  had  been  deacribed  to  CaDiiiDg,-*^ 
It  mud  have  been  Wells : — for,  according  to  tbe 

Croaecotor's  accoonl,  Squires  had  coiue  them 
uta  few  days  before  CaDoing's  retuin  home  j 
and  yd  Cannio^'s  descriptiou  neither  did  fit| 
nor  wouM  she  charge  Wells  on  sight.  The 
person  of  Wells,  even  by  the  prosecutor,  waa 
aupposed  as  unknown  iy  CanoiDg  as  that  of 
Squirca.  Thename,  indeed,  of  Wells  or  Wills, 
(now  too  supposed  by  the  prosecutor  to  have 
been  nansed  by  Scarrat  to  Canning)  was  men* 
tinned  by  her  at  ber  fird  rdurn,— and  from  ihii 
drciimatonce  every  body  had  predetermined 
mother  Wdla  for  the  robber.— Mr.  Willea  aa- 
aores  you,  nobody  dreamed  of  a  gypsey.— 
Every  body  bad.  fixed  on  Wella,  as  she  was 
known  to  be  tbe  mistress  of  tlie  boose,  and  aa 
the  house  waa  mlamoosly  known  to  be  capable 
of  harbouring  those  that  were  capable  ol  any 
vilhuny.— Every  body  therefore  fixed  their  at^ 
tention  on  WcUt-— And  yet,  gentlemen,  tb* 
proaecotor*a  own  wimeaa,  Mr.  Aldridge,  telle 
you,  thd  Squirca  waa  <firectly  pitched  on  by 
Canning.— 49he  could  not  have  been  mom 
ready,  if  abe  had  received  her  descrip^on  from 
Mr.  Davy. 

But,  gentlemen,  argnmento  and  tnfereocet 
on  evidence  of  this  kind  would  be  endlem.—Nei 
dedudion  Irom  them  can,  or  oitf  ht  to  coodudo 
your  judgment  on  a  charge  or  this  kind :  yet 
the  gentlemen  for  tbe  prosecution  have  through- 
out grounded  dl  their  argument  on  this  bead, 
thd  aome  story  waa  neoeasarv  to  be  forged.*- 
Suppoee  thia  granted,  in  order  to  argue  with 
them  in  their  own  way,  let  mo  ask  them,-» 
could  a  weak,  illiterate  woman  (however  aop* 
ported)  have  dther  inTcnted,  or,  when  in* 
▼ented,  be  uniform  in  the  proof  of  it  P  Woohl 
any  one,  endued  with  the  moat  common  sham 
of  understonding  hersdf,  or  amisted  bjr  those 
who  worn,  have  taken  a  tale  ao  very  difficult  to 
have  gdned  belief  P 

Suraly,  a  description  of  persons,  phuxa,  and 
things,  really  nd  existing,  would  aa  probably 
have  gained  belief,  and  yd  baTo  been  muca 
more  easily  managed,  in  case  of  more  particu* 
lar  inqoiriea. 

But,  however  strange  many  of  tbe  circom* 
atanoea  of  thia  tola  anay  aeem,  1  apprehend  it  ia 
not  so  dcatiinte  of  all  preaumptivo  proofs,  aa 
baa  been  contended. 

1  have  befom  add,  no  one  doubts  thd  Cao* 
ning  waa  misdng.  Tbat  the  condition  of  her 
body,  on  her  rdurn,  waa  mod  miaerable,  has 
been  proved  by  some  of  the  proeecntor's  wit- 
nesses ;  will  no  confirmed  by  such  of  ours, 
whose  charaders  and  stations  place  them  above 
dl  anapidoD  d*  bdng  privy  to,  or  capable  of 
anppoiting  a  fraud  of  any  kind. 

The  eame  will  prove,  that  aeveral  symptoma 
altomtog  this  nnhappy  girl's  illncaa,  were 
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Unerriog  toliens  of  torn  mmX  ^trmrdtttirj 
tl^eatnlent  the  had  received. 

The  answer  aiteBi|itad  to  tbeae  aoeootni- 
Hicted  facto,  is,  all  llns  waa  praetised  for  the 
sake  of  gaia — to  become  a  false  object  of  eb»- 
Hty,  or  more  fmibaiMy,  says  Mr.Davyytoeoter 
the  refiruacb  6f  whoredom.  To  this  aaswer  I 
tyin  fibadke  do  othe^  reply,  tbaii  ask  this  one 
^esfiott, — what  lact  m  distress,  however  nn- 
eoDlroierted,  may  not  be  supposed  to  hare  pro- 
ceeded from  a  desig^n  to  deceive  and  impo^? 
^— And,  in  this  iostanee,  we  have  bad  nothing 
but  mM'e  soppesitionts  to  indoee  ydor  belief,  tbM 
iiN  CaiiDfiig's  sufferings  were  fraodulent. 

I  will  trespass  with  only  one  question  morey 
6n  the  head  of  improbability.  Canning  was 
missing— Habere  was  sheP  A\\tt  mere  tbaa  i 
twelre-menth's  inqatry — that  ln<fuury  backed 
irith  as  active  a  prosecution  as  ever  was  carried 
on  in  this  kingdom — ^tfaat  prosecution  made  the 
traiversal  object  of  argument  and  curiosttv**- 
Mid  yet  not  the  least  sormise  of  anv  other  pUiee 
of  confinement  than  that  alledged  by  Caonkig 
bereelf:  To  this  we  have«h«d  no  other  aeobont 
than  Mr.  Davy's  bare  opinion— she  was  se- 
creted somewher^^to  conceal  a  pregnancy--* 
br  to  get  free  of  disorders  incident  to  the  gay 
imd  voong. 

If  this  was  the  fact,  I  shall  venture  to  pro- 
tioadce  ehe  might  have  made  more  of  be^ 
means  of.  secrecy,  than  by  any  distKss  she 
could  counterfeit,  even  in  these  charitable  days. 
—But  to  gite  such  a  supposiiioiti  as  Mr. 
Davy's,  the  least  colour  of  truth,  we  mast  suih 
toose  that  Canning,  poor,  illiterate,  and  friehd' 
less,  has  sncceeded  in  an  attempt,  that  money, 
art,  and  friends  have  scarce  ever  effected. 
■  I  will  thereibre,  leave  this  part  of  the  prottf- 
cutor's  case,  upon  which,  1  am  sensible,  I  hare 
taken  up  more  of  yenr  time,  and  the  Mart's, 
than  may  have  been  necessary ;  not  only  as  1 
think  the  supposed  motives  of  all  Canning's 
story,  at  least,  as  improbable,  as  the  facts  re« 
lated  by  her ;  but  also,  as  I  hope  this  will  be  the 
hist  prosecotiduj  where  I  shall  near  a  conviction 
of  wilful  and  corrupt  peijbry  contended  for  dn 
the  mere  imptobability  of  any  liicto,  which 
have  been  credited  by  twelve  men  on  their 
oaths,  and  that  too  in  a  case  where  the  mefci- 
ful  eSr  tt  ever  most  open.  Since,  gentlemen, 
it  is  not  to  be  denied,  here  at  least,  where  I  caa 
vouch  the  annals  of  this  place  for  my  assertioii^ 
•»-that  tilings,  seemingly  impossible  for  humaik 
power  to  kiave  perfbrmed,  have  been  proved 
true — tilings,  the  most  unlikely  to  be  attested 
to  true,  if  false,  liave  been  cmited,  and  yet 
have  been  utterly  false. 

There  are  two  known  instances  of  this  kitad : 
Ihe  one,  that  most  improbable  rnie  from  a  place 
near  this  city  to  York  in  one  day,  on  the  same 
liorBC:  I  had  almost  said,  as  imprebable  a  per- 
formance as  Mr.  Davy's  flight  round  the 
ptmosphere!  yet  this  was  a  certain  fkctdone, 
Svas  attested  and  believed  in  this  court,  mnI  by 
that  proof  the  prisoner  was  acquitted  of  a 
robbery,  which  he  confessed  hhtoself  aettially 
guilty  of,  u  sooD  as  toquitted.— -Uader  the 
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other  head,  is  die  well-knowB 
stewnrdPsaoft  bekmghig  to  a  noble  fatnil 
I  recAember^  it  was  the  GarasboNMigb  fwaaiAf  % 
b«t  that  is  not  natesid.  There  the  slewani 
was  missmg,  and  a  large  euwl  af  tnswsy  ssij^ 
posed  to  have  beeo  tdken  from  him;  his  own 
son  accused  himself^  bis  mother,  and  Jus  Blsier# 
ef  the  murder  and  robbery^  and  tiiat  the^  bad 
throw»  the  heldy  into  smsb  a  pit.-«iThe  pit  waA 
searohed,  and  no  body  focnd}  and  ysir  ai 
the  son  persisted  in  hie  own  aoeilsatio*^  th^ 
were  indicted,  tried,  and  hiaged.-M.Yet,  iOHM 
lime  afler,  the  father  returned,  give  •  paftic»* 
lar  aoeovot  of  his  absence,  aiid  the  cdttsc  of  it, 
^Now,  in  both  these  faMtances,  who,  o*  tto 
first  relaiiea,  eookf  either  aosent  to  the  troth  ef 
tbe.oiie,  dr  would  doubt  thetrdth  of  the  ether  f 
i^And  yet  the  ose  wee  bncontrovcnibly  pisprml 
td  be  true,  and  the  other  demonotfiMy  ftleafi 
I  mention  these  fbcls,  to  shew  the  great  dailg*^ 
ef  acquitting  or  condevnhig  ngiinst  poaillvtt 
proof  on  oatb,  on  refined  argumenta  of  impv#^ 
baWlftyi  whidh  we  see  are  thus  eapaUe  of  de- 
osividg. 

And,  indeed,  I  cannot  but  e«prcis  some  dc* 
gree  of  wonder  in  this  ploce^  that  a  point  ef  this 
nature  shohid  have  been  thus  labimred  by  tte 
prosecUtor,*-as  be  has  contended  for,  and  htft 
endeavoured  to  predoce  prnof  of  factsi  wbicb^ 
if  credited,  would  make  all  reeert  to  supposilkNi 
Haele^s.-^— I  mfer,  therefore,  that  even  touobini^ 
on  suppositions  and  arguments  of  imprebablliiy 
imrilies  a  diffidence  in  their  proof  of  facts. 

But  having  done  with  thu  part  of  the 
which  rests  on  the  head  of  imprcbabilHy,  It 
remains  to  examine  how  the  charge  is  others 
wise  supported ;  and  hew  it  is  to  beaniwered 
an  our  part.  And,  after  the  great  attentMil 
yon  have  given,  I  need  oat  remind  yaa^  Ihak 
the  stress  of  the  proef  has  been  levelled  to  she# 
Mary  Squires  was  elsewhere)  on  wbiok 
Mr.  DavV  has  logically  ooadttded,  Cssgo) 
Canning  has  wilfully  sworn  false.  But  this  ife 
not  a  neceesary  conseqaeiice.  How  does  it  ba> 
oessariiy  fbllew,  that  thoagh  Swires  was  elaa* 
where,  Canning  baa  roaHciolwly  peijured  her** 
adf  P  Mav  there  not  be  k  iitoditada  in  de- 
formity, that  may  deceive,  as  wall  as  thaife 
mav  M  in  the  more  admired  part  of  the  sex  ^ 

But  having,  in  general>  daaled  the  troth  af 
Mr.  Davy's  mferenee,  1  shall  waive  this  fan  cf 
my  deftoos  so  fsr  is  to  agree  with  Mr.  Uav^^ 
that  Squires  is  so  staaspt,  that  it  is  ecaree  peest»> 
ble  to  mistaiie  her.  Caaning  has  awani  she  la 
net  mistaken;  twelve  men  aaoo  thanreatfaa 
have  believed  her;  and  bet  defaace  aowfoi 
tliat  she  is  not  tnislaken.  It  wiH  be  aa  ttead^ 
less  as  prolix,  ta  go  nsiholely  threagh  arcrr 
branch  of  the  prosecutor's  evhlcaea^  tl^t  m 
meant  to  prove  the  contrary.  The  witncaseo 
are  maay !  however,  all  their  Ibrce  is  direct  cMi 
obvious  to  a  single  point,  via^  to  prove  I^OMraC 
at  Abbotsbary  sad  other  ptoees^  frem  the  sMl 
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df  1>«c«itiber  17J»9|  t»  the  lit  nf  Febimrf 

was  at  Sofidd. 

h  if  Dtl  Mtar  iiaHwlmal  lo  remarfc,  that 
SMfaer  fiafkiaB  Md  AHee  FtrotosiDt  tb»  two 

are  ikr  ^jiiile  paiitif  e,  bol  be« 


4Nil^  dwT  it<e  tba  ptrsofiB. 

V«f  irMI  tSmnw^  from  htaee,  that  AbbaM* 
hmj  is  t0  ba  the  grand  wtoe  ofcotttnrfkttteD : 
ik0c  all  the  wttoeMea,  whether  aoileil  b3r  a 
iMf  eeiau  ef  amtiggfliDg,  er  ealj  oecaakmaHj 
Ifciit,  at»  eafiw  aiNl  poailive :  ether  circQni' 
anrely  net  altofelbcr  eomnOD  ia  the 
of  a  gy pete's  HIb,  are  tmer^eA  ealy  ler 
feaideiiee  ai  Abheiriiarv.  lo  all  ether 
ilieA  fltfuifeek  adeaspted  to  be  ehewn  proper- 
fjr  aa  a  ramot.-^^bntite'telliiif, -staying  a 
aMii  Miy  «  a  place,  and  ledfped  ia  bamt. 

BflC  wlMtt  etiee  breof^btto  Abboubiiry,  whb- 
•ai  any  caaae  opened  or  profied,  they  are  at 
•aea  ••  hah,  net  ae  g:yp0iae,  but  beeemei  in  an 
iaifant.  remarkable  gaetts ;  lire  in  the  new 
mn  ef  the  booae,  iaalead  of  lyin^t  in  a  barn ; 
iartiiad  of  befog  gyptiee,  that  errry  one  aveida, 
caaepl  aueb  as  want  to  deal  in  fertone'telling 
eerf  amtMM  goods,  tbev  ii«  now  ooaspaoletis 
«f  tiieae  el  iIm  best  rank  in  the  place,  and  at 
tae  hallo  in  olie  weak.  This  to  ifgly  and  de- 
id  wwtnan,  whem  they  hat^  hrooffht  a 
Ihaft  attbsisled  on  eharity  at  EnAeld,  to 
that  he  ebose  rather  te  «it  in  the  cold, 
Ky  tbe  fire  where  she  wae  in  company ;  I 
say,  thia  extraordinery  pieee  of  deformity  yon 
are  •#  Mtefe  at  Abbotsbury  prtiont  at  an  meet- 
iaga  uaaal  at  thiaeeison,  and  earessed  asa  prin- 
cipal ffoeet. 

Om  reaaaHc will  suffiee for aH thispariieii- 
Iwiiy  af  deaeription  at  Abbotsbnry.  litis  time 
win  BBttMsfy  to  be  consnned  somewhere,  or 
the  eliW  evidenoe,  prior  in  pohit  of  time,  would 
Mt  Arflftt  the  gyJMey's  arrtral  at  Enfield,  in 
■laliadirti^n  tb  e? ideiice,  whieb  they  are  aware 
we  hiiftt  to  prsdnee.  Yea  wilt  now  observe, 
it  k«alieen  theagM  necessary  to  hare 
atawdard  to  resort  to,  as  a  reafon  for  all 
patticiiler  series  of  eridefMBe  and  tveellee^ 
L  mtatlve  te  all  these  three  fi:yp9]es.-^li 
iappetia^  that  iDost  of  the  evidence  hare  chosen 
the  iMa  dMMge  of  stile  a^  their  common  object 
af  flIMMwy. — Scarce  one,  wlio  did  not  reniem* 
beriMsar  that  particalar  fbct,  by  the  vera  of 
•Mor  new  Chriitmas.— I  wish  this  may  be 
thaaoly  ecctoe  of  falsehood  and  confusion  flow- 
1^  i^mn  this  law.  I  was  myself  against  it,  as  I 
Ibmiglit  it  likely  te  be  prodnetive  of  mistekes  in 
^vfttaroe,  and  don*t  yet  see  any  nse  it  erer  can 
iaoftothepubNe. 

It  ia,  hfowever,  I  cevfbss,  natural  fo  contra 
ear  icoiembranoe  of  ^arlicntar  persons  or  things 
by  reasarkable  teres  in  point  of  time,  fint  I 
Kkaeh  doubt,  whether  thn  it  net  the  occasion  of 
Ike  whele  mistake  in  this  case ;  n*it,  perha|)S^ 
designed  by  all,  though  by  mhers  catcalated 
tterety  te'add  n  cfedit  to  fbcts,  that  a  mere  po* 
Aire  avenneiit  wmiMfaillD  eslablisb. 

And  in  the  etidenee  of  the  second  witness, 
dJioe  Farvhafli^  at  Wiey  ird*e  Gup,  (whkh  Waa 


given  with  great  aMdest^,  and  aft  air  of  trath) 
Riere  is  a  partieuiar,  wbicfa  induces  me  to  he« 
lieve,  that  the  year  must  be  mistaken  by  thia 
witness.  In  order  to  convince  yon  that  she 
was  not  mistaken  in  the  persoM  of  the  vvpsise, 
-^she  rseoUeds  they  told  her  they  woiJd  eeuto 
aad  see  her  again  at  old  Christmas. 

It  was  then  the  51st  of  December.^-Tbeaa 
gypsicB,  as  you  have  heard  from  all  their  ows 
acoomrts,  on  their  retam  hither  to  winter 
qiwrters;  Abbotsbory,  a  rsanarkable  pomtin 
view ;  and  yet  all  this  must  be  defeated,  if  tber 
bad  iben  the  leaet  intent  of  being  at  Winyard^ 
Gap  a^in  at  old  Christmas ;  bat  this  is  very 
veconeilabie,  SBppoain{|f  it  tbe.yeAr  before,  that 
these  wanderers  were  m  those  parts. — And  ibbi 
is  no  iTODatoral  aopposition;  for  the  change  ef 
stile  was  then  enacted  into  a  law,  though  it  had 
not  taken  place ;  and  therefore  the  first  cM 
Christmas  was  no  nneommoo  day  of  return  lor  - 
these  gypmes,  as  dissenters  from  the  New  Stile, 
to  fix  on.  Bnt  surely,  gentlemen,  if  this  ex- 
tensive scene  ofatibi  proof  ought  to  find  credit 
with  you,  it  is  evident  George  and  Lucy  Squirea 
were  the  most  proper  evidenoe  to  support  the 
truth  of  it. 

To  this  I  desired  to  appeal,  as  being  the  beat 
evidence,  when  I  observed  those  two  in  court, 
afMr  all  other  witnesses  were,  by  order,  obliged 
to  withdraw. — Tlie  preseontor^s  oonnsel  saw 
the  foroe  of  this  appeal,  and  agreed  to  call  these 
two  witnesses  in  snooession. — Gtooiige  was  call- 
ed.— If  Lucy  had  been  ventured,  and  they  two 
had  agreed  in  points  of  facts,  of  persons,  and 
timea,  es  they  must  hive  done,  if  trae  in  the 
aeeooats  they  gave— I  say,  if  this  had  been 
done,  I  then  agreed,  and  I  still  say,  that  I  mast 
have  submitted,  that  the  defimdant  was  at  least 
mistaken  in  her  evidence  against  Mary  Squires. 

But,  gentlemen^  yeu  have  heard  Cleorg^ 
akme.  From  his  crosi-examination,  the  dao- 
gcr  of  a  manifiest  contradiction  beeanse  toe  ap- 
paicnt.  George  hardly  supported  himself.-^ 
If  Lucy  was  celled,  and  faultered,  the  whole 
e/SM  was  gone.^4SNich  a  trial  was  therefei^ 
not  to  be  venhned.  1  fe*demanded  this  lest  ef 
the  truth  of  the  elp6»;  bet  the  prosecntor  ab- 
sblmely  refkaed  it.--^A  reason  indeed  was  a^ 
signed;  b««>  like  many  ethers,  theetfeotofa 
quick  ittventien,  mMUpporled  by  proof.  Beth 
these  witnesses  were,  at  once,  made  alaieet 
ideots.  Nothing  ef  this  was  mentioned  in  the 
opening,  or  as  aa  excase  Ibr  net  caHieg  ttiem, 
when  at  first  demanded. 

Bat  as  Lucy  was  not  called,  (which  I  naily 
think  would  have  detenmned  thie  whole  aHiir) 
let  me  remtuk  a  little  on  the  oondvct  of  George. 
Aed,  gentlemen,  where  did  tlicve  eppear  any 
defect  of  nnderstanding,  during  his  lxsniimib 
tion  on  behalf  of  the  prosecution  f  He  waa 
clear,  quick,  and  ntinute,  both  as  to  lim«a» 
names,  and  places,  that  wero  within  the  retMe 
to  be  proven.  Of  other  places,  certainly  aa 
temarhdUe,  eertaialy  aa  naesral  fl4»jecia  ef 
memory,  netalMe  wfta  to  be  rsmembered; 
for  to  hat«  lemeaflbai^cd  any  thiag,  wenM  have 
^venndoe* 
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And,  thereAire,  not  a  towM  out  of  the  mUbif 
except  Sbaftebary,  tbrongb  a  tour  from  Aagmt 
to  December,  from  Surry  quite  along  the  coast: 
of  Soaiex  aod  Doraet,  is  to  be  mentioned. 
Not  a  transaction  of  buying  or  selling  a  single 
■erap  of  his  goods,  in  any  one  place  out  si 
the  alUfi ;  and  yet  it  is  impoasible  but  their  trade 
must  ha? e  been  their  riew  and  support,  in  one 

rrt  of  their  ioumey  as  well  as  another.  But 
submit,  that  some  parts  of*  the  stor^,  in 
which  the  proeecntor  has  allowed  this  witness 
to  be  capable  of  gifing  bis  testimony,  afford 
strong  suspicions  m  falMhood.  1  will  enume- 
rate some  of  them,  that  strike  me  in  this  lifffat : 
First,  that  decrepid  old  woman's  walk  from 
Litton  to  Abbotsbury,  and  back  again  to  dinner, 
and  then  to  Abbotsbury  the  same  evening, 
teems  highly  improbable.  Yon  are  told  by 
other  witoeases,  that  such  a  walk  would  neces* 
•arity  take  up  more  time,  than  other  drcum- 
etances  of  Georsre's  stor^  can  poanbly  allow 
for  it— Add  to  this,  the  improbability  of  her 
being  at  Abbotsbury,  and  that  too  at  Choke's 
house,  and  yet  not  seen  there  by  one  of  ail  her 
•omerous  acquaintance.    Yon  obeerve  scarce 

•  person  there,  bnt  has  known  her  intimately 
Ihr  maa^  years.  Here,  you  have  heard  from 
OMny  of  the  witnesses,  there  was  an 'halt  of 
eight  or  nine  days^— George  then  tells  you, 
that  the  first  day  they  went  only  to  Portersham, 

•  Tcry  small  distance ;  aod  from  this  phoe  such 
Ihroed  marches,  as  amount  to  the  hyhestde* 
|ree  of  improbability.  I  asked  him  a  reason 
wof  this  immediate  and  unusual  ezpeditwn.— 
This  was  one  of  the  questions,  which  you  find 
he  did  not  expect  to  be  asked.  Atlast,  it  was  a 
aster's  illnees  occasioned  this  hurry— We  re* 
oeived  a  letter  from  her  by  thepost  on  that  ao» 
connC  He  conki  not,  howe? er,  tell  wheie 
this  letter  was  receiied,  and,  perhape,  that 
might  be  foigot :  but,  gentlemen,  be  oouhl 
ecaree  receive  this  letter  at  Poitersharo,  be» 
eauae  that  wasa  mere  occasional  restmg-plaoe ; 
•nd  if  a  letter,  that  really  required  and  oeca- 
skmed  soch  ezpedithm,  was  received  at  Ab- 
hotshnry,  I  desire  to  have  it  aecoonted  finr,  how 
thej  eame  to  attempt  no  Ihrther  than  Porter- 
■ham  the  first  day.  It  is  ohvkms  therefore  to 
no,  that  the  particiyar  Staines  this  witness  gives 
an  account  of,  were  not  m  pnrsnaneeof  this 
letter;  hut  in  order  to  be  at  Basingstoke  on  the 
18th  of  January,  for  a  purpoee  that  is  very 
meterial  fStr  the  truth  of  their  whole  story,  and 
which  I  shall  take  particular  notice  of,  when 
I  attend  them  at  that  place. 

Bnt  first  let  me  ask,  if  soch  a  letter  ever 
■ent,«-4f  a  sheer  ever  sick,— Why  not  that 
sister  here,  to  confirm  the  tmth  or  this  pbiin 
ud  simple  fact?  Is  she  too  of  so  wesJc  an 
«iderstandiM|[,  as  not  to  be  trusted  with  this 
question  ?  Did  you  write  a  letter  to  your 
biother  George  in  January  1753,  and  to  what 
•laoef  Was  you  then  ill,  and  did  yon  inform 
him  so  by  such  letter?  An  answer  m  the  affir- 
aative  to  either  of  these  questions,  from  a  wit- 
ness wboee  cherscter  stands,  and  mnst  stand, 
ommpeached  by  any  thmg  which  now  appeersy 


woidd   have  had  great  weight,  with  me  at 
least,  in  eonfirmmg  |hn  part  of  Gteige's  evi- 


There  «  another  meet  raosarkaUe  defect  ia 
Oeofge*s  aeooiwt  of  this  journey  .-—From 
Coombe  Ui  Besingstoke  is  ferty  miles  i-^-ha 
wanted,  at  first,  to  make  this  inarch  in  two 
days;  bnt  he  was  put  right  in  his  road  here  by 
the*  learned  gentleman'e  rota  on  his  brief,  or 
elee  they  would  have  been  too  early  at  BasinifV 
stoke  for  this  material  letter :— hot,  ii^  this  threa 
days  march  of  forty  milcs,-*not  a  single  plaoa 
known ;— no  witness  called  that  ever  aavr 
them  ;— and  yet  they  eat,  drank,  and  lodged^ 
as  in  other  parts  of  tneir  journey*  Aod  yet,  ta 
put  the  truth  of  this  narration  beyoiid  the 
reech  of  a  doubt,  this  witness  has  lepeated  hia 
whole  joomey,  aooompanied  by  an  atlomejr^ 
not  only  to  refresh  his  own  memory  ^  but  to  give 
his  testimony  a  prop  and  support,  which  ha 
was  no  doubt  prudently  advised  it  might  etaad 
in  need  of. 

It  is,  surely,  somewhat  strange,  that  tha 
nearer  he  arrived  to  his  own  hosse,  the  less  ha 
should  be  canable  of  remembering  things  and 
places  hifltselr, — the  iem  he  shonki  be  aUe  ta 
produce  persons  to  remember  him,  his  mother^ 
or  his  sister.  But,  gentlemen^  this  is  a  gbwing^ 
objection  to  his  testimony,  both  betweea 
Coombe  and  Basingstoke,  and  from  Besinji^* 
stoke  to  BrentfiNrd.  But  at  Basingstoke  a  ciiw 
cuoistance  a  pretended  to  have  heppened,  and 
which,  if  it  really  did  happen,  ntakee  it  he* 
yond  a  dopbt,  that  they  were  really  at  Besing- 
stoke on  the  18th  of  January. 

Thif  is  the  letter,  supposed  to  be  wrote,  bj 
the  direction  of  Lucy,  by  the  landlady  at  Ba* 
sugstoke,  to  her  lover  Mr.  Clarke,  wliom,  yoa 
have  been  told,  she  danced  with  at  Abbotsbury. 
You  have  also  been  told,  that  this  pledge  of 
Lucy's  love  wee  nnfiirtunitely  delivered  to  a 
wrong  Mr.  Ghuke,  by  some  mistake  of  tha 
Dorchester  post-hoose.  Now,  gentlemen,  yoa 
will  obeerve,  all  that  makes  tfaie  letter,  m  eay 
degree,  a  material  piece  of  evidence  &c  tha 
prosecutor,  is  the  time  it  was  wrote:  for  that 
these  vagabonde  may  have  been  in  all  the  plaoea 
throoffh  which  the  evidence  hae  traced  thcm-^ 
that  they  might  dance  at  Abbotsbury,  and  thai 
Lucy,  whose  beauty  Mr.  I>avy  hiroedf  seema 
to  have  been  so  enamoured  with,  might  thera 
also  captivate  the  heart  of  Mr.  Clarke— is  very 
prebabie,  but  intirely  immaterial.  It  wee  there* 
fore  incumbent  on  the  gentlemen  for  the  pro- 
secutioo  to  have  fised  the  time  at  which  thia 
letter  was  wrote,  without  the  leest  Mot  of  any 
suspicion ;  and  not  only  the  time,  but  that  tha 
gyiP««  actually  came  on  thb  supposed  18lh  of 
January  to  Basinptoke,  directly  from  Abbots* 
bury ;  for  otherwne,  their  being  at  EnfiehU 
Wash  OB  the  Isi,  ad,  er  3d  of  January,  and  at 
^Basinirstoke  on  the  IBth,  are  not  in  the  loaal 
inoonaistent:  and  therefore,  gentleeten,  1  bap 
fore  took  notice,  that  a  meet  material  part  of 
this  joomey  was  vety  imperfectly  aocoonta4 
fhr  by  George  Squires,  and  not  any  witaen  to 
quite  nan  Coombe  to  Basbgilokqp 
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tbwiibra  ^onkl  illMTe  been,  io 

ty*  put  of  tbcir  cne,  to  h^ve  bad  tbis  wroof 

Mr.  Clttfe,  t«  wbMD  lbiilov«-c|inlle  waiMot 

lijBiilUDer  Weaboold  Umb,  at  lent,  bave 

MBfire,  tbat  it  was  iiolorao«Br]i«r  date  tbui 

]f53:  aad,  when  I  oohm  to  obaerfe  on  tbe  lot- 

iv  Ittdf,  «■  pradnoed  to  tbe  Court,  I  tbink 

■oae  aoipicioiia,  oo  Ibb  bead,  will  not  appear 

Ift^fce  groandleaa.    Mr.  Davy  with  mat  con- 

fiimoe  averted,  thai  tbis  piece  of  evidence 

wlaam  was  enffic^t  to  detect  the  whole  ira- 

Mtare.    I  have  albiwed  how  ttrony  it  woold 

htf  aecorapanied  with  tone  reqoifitei,  that,  1 

nbaiil,  do  nel  now  acoompany  it.    An  eaaen* 

tiai  oae.ie,  tbal  tbe  letter  ibonld,  bc^(Mbd  a 

ihabt,  appear  to  yea  to  be  wrote  on  tbe  18tb 

•f  JflBwry  175S.    Mr.  Davy  and  Mr.  Willea 

Ittve  tbtraofe,  on  all  oeeaaione,  mentioned 

iMs  dote  of  tbe  letter,  ai  a  fact  not  diapotable, 

«r,  indeed,  to  bediepnted.    Bat,  gentlemen, 

voo,  OB  oath,  muit  mm  tbe  appearance  <^tbe 

Mer  itself,  at  least  think  tbis  uncertain ;  for, 

kowerer  often  tbe  date  has  been  repeated  1753, 

it,  in  fact,  has  no  other  figures  than  175 ;  tbe 

%  wbeie  tbe  fiiortb  figure  sboold  stand, 
or  rubbed  off.    That  comer  alone,  gcn- 

I,  out  of  four,  though  all  equally  secured 
by  the  Ibid  and  make  of  tbe  letter,  has  sofiered 
^  tine.  When  an  oUiteration,  or  other  aodf 
Mt,  happens  in  so  OMterial  a  part  of  so  very 
amlerial  a  piece  of  evidence,  it  naturally  ex- 
ales  some  suspicion.  And  here  again,  how 
smtcrial  would  it  have  been  to  have  bad  the 
wrong-  Mr.  Clarke,  who  could  not,  I  am  euro, 
bare  perused  so  unexpected  a  letter  without 
some  degree  of  attention  ?  And  from  him  we 
might  possibly  have  known  bow  the  date  ap- 
peared, when  deHvered  to  him. 

Tin  also  unlucky  for  this  material  point  of 
evidenee,  that  tbe  post-mark  is  by  no  means 
yfann  eoongh  to  give  any  satisfactory  account 
sf  the  time,  when  this  letter  actuaJly  passed 
throngh  tbe  post  This,  I  own,  is  adefect  not 
an  the  proeeentor's  power  to  have  cored ;  but 
UKrefore  it  was  the  more  incumbent  on  him  to 
have  anthcDticated  the  time  and  date  of  the 
letter, by  sueb  means  as  were  in  his  power; 
and  therefee,  I  think,  theabsenoe  of  Mr.  Clarke 
gvcntly  disoredits  tbe  anthority  of  this  piece  of 
evidence;  for,  as  I  have  before  said,  on  tbe 
hvth  and  exactness  of  time  depends  the  whole 
fnce^ef  this  Mn  evidence.  I  doubt  I  have 
appeofwd  very  prolix  on  tbis  part  of  the  case : 
bat  as  tbe  osnduct  of  tbe  prosecution  seemed 
to  make  this  so  very  material,  1  hope  I  have 
net  seemed  to  trespass  too  much  on  that  in- 
dnlgenoe,  which  has  been  so  remarkable 
IhrM^  this  whole  cause.    I  shall  tberefors 

my  observations  on  tbe  other  numerous 
to  this  aUbi  part  of  tbe  case,  that 
they  ma^jT  agree  in  general  facts,  that 
at  tins  and  that  place,  as  swon, 
may  either  be  false  or  immaterial 
lathis  prssecniion ;  msy  be,  as  other  aWn  de* 
fsnees  too  oflen  are,  alMolotely  false,  or  fidse 
ttp^iatof  time;  and  the  one,  as  well  as  tbe 
tte>i^/  inrididatei  tbe  whole  of  this,  m 


rehrtive  to,  er  malarial  in,  a  proof  of  Cttmtng'e 
guih. 

It  is  thereibre  one  of  tbe  eomeretooes  to  tbe 
credit  of  this  ssrt  of  proofs,  that  the  several 
wituemis  should  be  nmform  in  all  their  ciroam- 
stanees,  and  partionlarlvju  such,  which  they 
themselves  might  not  think  a  necesmry  or  es- 
sential part  of  tbe  case  which  they  are  brought 
to  prove.  But,  gentlemen,  you  mayremein- 
ber,  that  in  such  circnmstanccs  there  wera 
many  eontradielory  accounts:  one  in  parti- 
cular was  most  material,  either  in  ssCabisb« 
ing  or  overthrowing  Geoff^e  Squires's  account 
of  his  mother's  famous  walk  to  Abbotriiury 
and  back  again.  To  give  this  a '  sssming 
probability,  ail  the  subsequent  witnessm  were 
to  bring  them  into  Abbotsbury  very  late  In 
the  evening;  and  yet  John  Ford,' one  ^  tha 
gang's  moat  intimale  and  old  aoqnaintanee, 
swore  positively,  that  he  kissed  Lucy  befora 
three  o'ctock  in  tbe  aflemoori  at  Abbotsbury. 
Mr.  Davy  was  aware,  that  so  signal  a  token  of 
remembrance  wooM  weigh  strongly  against 
some  of  the  former  evidence ;  sm  therefore 
this  witnem  is  direetly  mlled  drunk.  There  is 
another  of  this  sort  very  material :  Hawkins  at 
Litton,  thongh  in  and  about  hb  boose  tha 
whole  moraing,  remembers  not  a  tittle  of  thui 
morning's  walk  by  tbe  old  woman  to  Abbots* 
borv. 

Eaving  gfone  through  this  range  of  tho  pro* 
secntor's  evidence,  and  troubled  yon  with  such 
observations  as  occurred  to  me  on  those  parts 
which  they  seemed  to  lay  their  greatest  strem 
on;  I  am  now  in  ooorse  brought  nearer  home, 
and  am  to  see  bow  far  another  ebas  of  wit- 
nesses ,have  produced  any  substantial  charge 
against  the  defendant.  And  I  hope,  gentlemen, 
I  shall  have  occasion  to  be  much  less  prolix  on 
this  part;  because  the  evidence,  in  its  own 
nature,  is  much  weaker;  and  whatever  we^^ 
it  may  canry,  aikiwing  every  tittle  of  it  to  be 
true,  there  are  scarce  any  three  persons  to  be 
found,  who  will  agree  in  erawing  the  same  in- 
ferences from  the  ftets  related  bv  the  set  of 
witnesses  1  am  now  come  to  ;  that  is,  |^n- 
tlemen,  thom  witnesses,  who  have  given 
you  an  aooount  of  the  several  occonenoes 
before  alderman  Chitty,  and  at  the  tinne  Can- 
ning was  down  at£nftekl,  and  at  other  times, 
when  she  has,  either  in  oidinary  discourse,  or 
in  obedience  to  tbe  civil  magirtrate,  made  her 
confinement  and  delivery  the  subject  ^  any 
description.  1  will  not  go  through  the  several 
parts  of  these  transactioos,  wbioi  the  gentle- 
men for  the  prosecution  have  endeavoured  to 
paint  so  contradictory  to  each  other,  as  must 
necessarily  stamp  the  whole  for  a  fiction  and 
forgery.  You,  gentlemen,  have  bad  ibem  dif-* 
feraat  accounts,  both  the  written  and  rehited. 
laid  before  you.  Your  understanding  and 
judgnsent  is  too  sound  for  me  to  imagine  my« 
self  capahleof  reconciling  you  to  the  truth  of 
any  contradictions  by  any  obeervatioos.  If 
therefore  becomes  m^  only  to  slate  ibis  branch 
of  tbe  evidence.  Ifitcontamsany  contradictions 
in  fiicts  material,  I  cannot  lessen  the  force  ef 
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Ilwn:  botif  yoa  Mtwhat  kartfuHyteniied 
bj  the  proiecutor  eootradictory  accooDU,  io 
Ibe  Hgbt  1  do  in  tbit  braocAi  of  tbe  e?idence, 
I  mlly  and  wenomlj  ioiapiio,  tbat  we  faoTo 
bom  wastiDi^  yomr  time,  Iratb  on  tbe  one  tide 
«Bd  tbe  other.  For  wbat  does  H  all  amooot  to 
■Mre  thao  tbii,  that  a  goocnd  lad,  eonpoonded 
of  a  Tariety  of  tbinfo  done  and  taid»  wbon 
related  oo  particiilar  ooca«OBB,aiMl  at  dMereot 
tnioa,  bag  not  alwaya  been  minutely  and  ez- 
aotiy  related 4h^  game  way?  And  therefore, 
fvooi  ibia  sert  of  defect  alone,  wbioh  I  beliere 
BO  Tarioos  ielatiooa  «f  a  long  atory  were  ever 
Ifoo  froin,€an  any  vioiffbt  aeem  proper  to  be 
loid  on  this  part  of  tie  pmaeculor'a  caoe? 
Avd  yet,  oo  far  baa  tbta  been  piiabed,  that  you 
bare  bad'  a  contradkMieo  endeavoured  to  be 
■Mde  afpear  to  yon,  twen  from  tbe  figurative 
espremion  of  the  unhapoy  mother,  in  deacrib- 
Mf  her  doiighter'a  wretchodoem  on  ber  retom. 
ifie  midwife  tdling  yoo,  Alrt.  Canning  mid  to 
ber,  Dero  ia  my  poor  daughter  retamed  aa 
wiked  as  ohe  wm  bom ;  W  bat !  gays  Mr.  Davy, 
did  abe  -aay,  oa  naked  aa  abo  was  bora  ?  Tbe 
aoei|;y,  gentlemen,  of  the  question,  waa  to  re- 
mind you  that  all  Oanntng'g  aoeouots  omb- 
tioned  o  bandkeaobief  on  ber  head,  and  a  bed- 
gown on  her  sboalderg.  One  oan  realty  be 
aearoe  serious  in  observing  on  aitempla  of  this 
kind ;  and  yet,  gentlemen,  much  of  your  time 
baa  been  taken  ufi  with  arguments  ofi  auch 
aeomiog  ^contradictions.  Pardon  me  in  digtem* 
iBg  in  this  plaee  to  one  more  remark,  that  argu- 
ments drawn  from  such  seeming  eontradictions 
have  been  tbe  only  materials  wnicb  the  printed 
trash  of  quaeks,  inapectors,  and  justices,  have 
aupplied  on  either  side  of  this  question ;  and 
yet,  ^tlemen,  from  this  modem  practioe  of 
acquitting  or  condemning  in  nampblets,  with- 
out jud^e  or  jury,  it  is  easily  foreseen,  that 
not  a  irml  of  any  importance  will  aoon  be  hud 
before  a  jury  in  that  onprefudieod  manner, 
whidh  the  oaotioua  jealousy  of  the  excellent 
bnrs  of  this 'country  requires. 

But  to  return,  and  to  give  one  proof,  bow 
far  these  contradictions  really  did  carry  along 
with  them  any  convietion  of  Canning's  im- 
poature;  let  oa  aee  whether  thoae,  who  now 
make  inferenoes  of  Canning's  guilt  from  such 
circumstancea,  >have  acted  tbe  part,  that  men, 
aopposed  thus  convinced,  wookl  or  could  have 
done. 

For,  gentlcHien,  yon  will  observe,  that  Mr. 
Nash,  Hague,  and  AMridge,  would  now  bare 
yootbolieve,  that  from  the  1st  of  Febrnary,  the 
time  they  attended  Canning  at  Enfield,  they 
were  all  satisfied  that  Canning  waa  at  least 
miataken.  1  will  not  aak,  whether  tbe  con* 
tradictions  before  alderman  Chitty,  or  ebe- 
wbore,  were  tbe  ground  of  their  convietion 
hi  thv  particular.  Satisfied  they  were,  that 
Conuing  was  mistaken ;  and  vet,  gentlemen, 
they  wore  all  at  the  trial  of  squires.  Theae 
men,  bhherto  of  unimpencbod  characters,  saw 
one  life  in  grsat  jeopardy  for  fohmy;  ano- 
ther peraon  trying  as  accessary  to  that  felony ; 
and  yet  ofiered  no  evidwioa  in  contiwdictiM  to 
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tbat  proof,  which  Ibey  thcnbalicM  to  be  fdM, 
and  saw  waa  likely  4o  be  oofolai. 

Tbe  reasons  for  not  doing  tbia  ant  of  oefiasc- 
sary  justice  you  have  beard.  -  One  at'  thasft 
c^vinoed  gentlemen  was,  if  1  remeadber,  *o. 
attend  a  city  foaat.  The  other  was  ao  terrified 
with  tbe  perjury,  tbat  be  could  asake  aa  ati- 
tempts  to  prevent  tbe  fotal  effects  of  it.  But 
there  ia  aometbing  atill  more  particttiar  io  tbe 
conduct  of  Mr.  Nmb:  I  produced  a  letter  «^ 
him,  dated  the  10th  of  February,  which  is* 
acknowledged  to  be  bis ;  and  you  will  obaaroc^ 
this  is  alaMMt  a  fortnigbt,  alWr  be  tells  you,  that 
be  was  convinced  tbat  fiqnifes  and  WoUa  mani 
not  justly  aeenaed. 

And  yet,  gentlemen,  what  ia  tbe  pBrpoet  of 
this  letter?    It  is  wrote  to  one  Mr.  lifon, « 
known  and  aeaiooa  fncnd  of  tbe  dcfondanC» 
and  it  ia  to  inform  Mr.  Lyon,  that  osoaidorablc 
oontributionB  might  be  raisod  about  Enfield* 
Wash  for  tim  poor  unfaappv  girl,  and  abat  h« 
wiahes  them  good  luck.    6(Md  luck!  gentle- 
men, in  "what  P  Will  yon  believe  Mr.  Nasli 
wished  them  good  lock  in  a  contribution,  by 
tbe  means  of  wbioh  be  must  know  that  inno* 
ceace  waa  deaigned  to  be  arraigned  ?  tbat  am 
accoaation,  bo  thea  believed  folae,  would  hm 
aopported  by  paijury  ?  Or,  are  we  now  10  be* 
lievo,  tbat  Hr.lmh,  thus  convinced,  wag  week 
enough  to  think  Canoiog  that  poor,  unbappjf 
girl,  as  to  bo  a  wortby  object  of  bia  rooom* 
mendation  to  charity  f  Let  tbe  former  conduct 
of  4he80  three  gentlemen  ez|ilain  and  account 
for  tbemselves,  if  it  can :    bnt  yet  see  how  for 
they  have  been  positive  in  facts,  where  we  bnme 
nothing  to  do  either  with  their  observations  or 
opiniona,  and  which,  from  henceforth,  1  tbiak 
no  man  can  place  any  reliance  on.    Tliey  have 
all  poaitively  swore,  that  Canning  continued 
fixed  to  her  first  charge  on  -Squires ;  thongb 
tbe  warmnt  was  taken  out  againat  rootlior 
Wolla ;  tliougb  all  her  fvionda,  and  the  city  '€€• 
ficer,  expected,  nay,  pointed  out  Wells  as  tbe 
criminal ;  though  Weils  was  oontinimlly  runn* 
log  her  fobe  close  up  to  Canning'a,  and  inteiw 
n^ating  her,  la  it  me?   Is  it  me,  BDodaoif 
though  tbe  more  artful  gypaey,  wbo  is  noitbor 
deaf  nor  blind  aa  yet,  during  this  tranwctioft 
kept  ber  foce  'much  ooncealed,  till  positiveijf 
charged  by  Canning.    Then,  indeed,  direetljr 
tbe  mask  of  ber  deformity  is  produced,  and. 
made  a  defence,  which,  to  a  person  consciooe 
of  no  goiK,  would  have  appeand  a  mt^eh 
more  natural  protoctiou,.  by  ncing  never  con* 
coaled  at  all. 

While  we  are  atlH  on  this  scene  at  EofioM* 
Wash,  if  you  are  to  suppose  Canning*a  atory 
all  a  fiction,  nothing  but  a  dosigo  to  carry  on  e 
cheat ;  wbyabould  Canning  determine  on  tbe 
gypsey  ?  The  name  of  tbe  gypoey  bad  been 
echoed  through  all  •  parts  of  &o  bouse.  Yo« 
cannot  annposo  Canning  ignorant  of  the  lifi 
tbesepooMo  lead ;  never-find  long  tna  plaeei 
Mother  Welk>then  other  uanal  pUoo  of  abodes.: 
—of  an  ittfomoua  cbaraoler,— fads  both  agvoo4' 
to  be  known  to  IJaimiog  s  and  ynt  Canaing',  aa 
tbe  fomidattOB'Of  4Mr  cboal^  daunniow  on  e 
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Jkcty  wlneh,  if  ihe  knevr  to  be  false,  she  must 
be  fDOTftH?  nre  vreold  depend  on  her  evidence 
akme,  and  tint  too  (from  ner  own  account)  liable 
t»  be  ccMitradicled  by  the  testimony  of  Virtue 
Hell ;  for,  in  all  her  accounts,  she  is  aniform, 
ibet   Virtue  Hall  was  there  when  she  was 
bioiiyhtin :  and  if  all  this  was  a  known  forgery 
to  Caeaaff,  eoold  she  have  left  such  a  witness's 
cfaaracler   noimpeached  by  her  accosalion  ? 
Wm  could  she  then  imagine,  that  instead  of 
\Ball's  appearing  to  confute  her,  she  would  ap- 
pear to  eoDfirm  the  truth  of  her  whole  tes* 
tiasoey? 

Jf  inferences  drawn  from  facts  are  in  this 
ceqoiry  to  have  their  wein^t  in  opposition  to 
facts  tbeoiselfes,  I  only  desire  this  part  of  the 
eetioD  may   be  remembered,  when  you 
the  consideration  of  this  case,  under  the 
of  probaUe  or  improbable. 
Geecleiiien,  1  hare  hitherto  confined  myself 
to  observations  and  answers  to  such  facts  as 
the  preaeeutor  himself  has  made  a  part  of  bis 
ceae.     And  as  the  fiicts  we  have  to  lay  before 
yen  will  not  require  the  illustration  ob  refined 
•TfpisDents  and  obserrations,  I  hope  not  to 
liesyeas  nsaeh    more  on  your    patience.     I 
tea  serry  my  duly  has  obliged  me  to  have  done 
it  an  leng  already.    Bnt  before  I  give  you  the 
gcDcml  atale  of  our  own  evidence,  which  is  all 
I  aball  attempt  to  do  in  this  part  of  our  defence 
Uft  the  prisoner,  let  me  only  remark  to  you  the 
eoiisaion  of  a  piece  of  evidence,  so  material  in 
the  eoofirmation  of  Canning's  guilt,  that  I  am 
SMiethe  proaecutor'a  counsel  could  not  have 
Htted  iC  bad  they  really  thought  the  story  as 
as  they- have,  by  other  sort  of  evidence, 
to  msike  it ;   that  is,  gentlemen, 
■ot  having  called  Virtue  Hall  here  to  sup* 
peit  the  troth  of  her  recantation^    That  they 
eooki  haTe  had  her  is  certain  ;  that  she  might 
givetestioBony,  extremely  materiid,  on  one  side 
«r  Ibe  other,  cannot  be  denied ;  that  her  word, 
«r  her  oath    (1   know    not  which  has  «been 
itbed  9u)  has  been  deemed  void  of  all  credit, 
cannot,  &  em  sure,  be  asserted  ;  because  I  am 
confident,  that  it  must  have  been  used  as  one 
argument,  at  least,  for  the  application  for  that 
mercy  which  has  been  shewn  to  Mary  Squires. 
I  aay«  gentlemen,  these  are  some  of  my  rea- 
•ana,  why  1  think  Virtue  Hall  has  gained  credit, 
since >the  time  she  was  sworn  here  in  confirroa- 
tioo  of  Canning's  story  ;  aod  therefore,  gentle- 
men, why  is  she  not  now  brought  here  by  the 
pioaecutor  to  give  a  sanction  to  the  truth  of 
tiMi  recantation  on  oath?   What,  gentlemen, 
can  the  absence  of  thi?  witness  be  imputed  to, 
bnt  thai  they  were  afraid  (I  do  not  mean  the 
eannael  were  afraid,  but  tbe  prudent  manage- 
ment of  their  cause  was  justly  afraid)  of  an- 
other solemn  and  public  examination  of  this 
witneas.     I  think  this  observation' a  just  one,  or 
1  would  not  have  made  it.    The  gentlemen 
have  nuber  chose  that  1  should  make  it,  than 
mk  anoc/ier  relapse  from  Virtue  Hall.    But, 
perhaps,  whatever  may  be  your  verdict,  her 
neaotatjoa  will  etili  serve  for  cases  and  naws- 


Mr.  "Recorder.  If  she  bad  been  here,  she 
has  already  discredited  herself,  and  cannot  ben 
witness. 

Mr.  Morten  continues.  With  submission,. 
Sir,  I  most  insist  on  the  propriety  of  my  for- 
mer observation.  Virtue  Hail,  by  the  known 
practice  ami  roles  of  evidence,  is  a  legal  and 
competent  vritness.  Courts  of  justice  can  tako 
no  notice  of  private  recantations,  or  of  disco- 
veries supposed  to  be  made  to  magistrates,  in 
private,  ao  far  aa  tt>  repel  the  testimony  of  a 
witness :  I  therefore  .rely  on  the  propriety  of 
my  observation. 

And  now,  gentlemen,  1  have  gone  through 
the  case,  the  evidence,  and  the  conduct  of  the 
prosecutor.    I  shall  have  occasion  to  be  but 
very  short  in  stating  our  answer  to  each  tf 
them ;   because,  as  I  before  said,  I  shall  trust 
the  merits  of  the  defence  to  absolute  facts,  not 
to  refined  observations  on  them.    Mdny  of  the 
facts,  proper  on  our  part,  have  been  proved  by 
the  prosecutor's  own  evidence ;  such  as  the  ab- 
sence of  Canning,  her  return,  her  account  of 
herself,    her  real    condition,    her  charge   of 
Squires  at  Enfield- Wash,  and  many  m<^re  cir- 
cumstances which  I  have  already  observed  on 
to  you.    I  wish  a  repetition  of  tlie  same  facta 
could  be  wholly  excluded  from  our  evidence, 
merely  for  the  sake  of  time ;    but  1  foresee 
that  is  impracticable.     But,  ;(entlemen,  these 
facts  being  already  proved,  the  remainder  of 
our  proof  is  pointed  to  the  absolute  oven  hrdw 
of  the  trutli  of  the  prosecutor's  aliki  of  Mary 
Squires,  at  the  time  of  Canning's  robbery  and 
confinement.     In  order  to  do  this,  we  shall  call 
you  many  witnesses,  who  have  lived  in  and 
about    Enfield -Wash,   from  fifleen  to  thirty 
years,  people  of  known  and  established  credit. 
The  prosecutor  has  had  a  list  of  these  wit- 
nesses now  many  days,  and  in  that  resjiect  the 
necessary  adjournments  of  this  trial  have  given 
him  an  advantage  and  opportunity  of  impeaching 
the  credit  of  all  our  witnesses,  if  their  charac- 
ters cannot  stand  the  test  of  ioquiry  :  I  say,  by 
a  number  of  witnesses,  unconnected  in  any  re- 
spect with  the  party,  in  whose  behalf  they  now 
appear,  we  shall  shew  you  that  this  never-to-be 
forgotten  image  of  Mary  Squires  was  seen  at 
Enfield  on  several  of  the  days,  which  the  wit- 
nesses for  the  prosecutor  fix  her  to  be  in  the 
different  parts  of  her  journey  in  the  west.    We 
shall  not,  indeed,  have  so  exact  a  diary  of  the 
various  motions  of  these  vagrants,  (f  might  say 
felons,  for  so  they  are  by  law)  or  of  their  va- 
rious entertainments,  their   companions   and 
amusements.     Whether' the  want  of  such  parti- 
cular exactness  in  the  relation  of  facts  in  inem- 
selves,  at  the  time  performed,  entirely  indiffer- 
ent, will  diminish  the  creilit  of  our  account  or 
not,  I  shall  leave  to  your  own  observation. 
They  all,  as  I  have  before  said,  stand  free  aud 
flear  of  all  imputation  as  to  credit ;  and'  they 
have,  almost  all  of  them,  some  natural  as  well 
as  particular  account  to  assign  for  their  remero* 
brance  of  the  time  of  the  abode  of  these  re- 
markable strollers  at  the  Wash. 
Some  will  tell  you  «f  their  dealing  with 
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4lieiii  io  one  way,  loaie  in  anetfaer.  9t  would 
he  inexousable  to  lie  particular  on  tbis  >head. 
There  are  those  who  took  money  of  4lie« ; 
•lid  from  •a  vulgar  beliof  e^'  aomo  superior 
|»ower  in  these  .people  called  gypsies,  thought 
It  necessary  to  purify  the  money  so  taken ,  keat 
it  might  be  coniured  from  tbeoi  by  this  lefi- 
iianded  kind  of  divinity.  There  are  others  wbo 
will  tell  you,  that  they  have  parted  with  their 
oooey  to  this  very  woman  iu  her  trade  of  for- 
4upe  telling,— >have  been  face  to  face  with  this 
remarkable  impression  of  deformity.  '  And 
tbei^fore  so  far  the  alibi  proved  by  the  prosecu- 
fiutofB  has  an  express  contradiotiou  in  proof. 
There  are  other  ingredients  In  our  evidence, 
arhioh  afford  a  light  to  those  parts  of  Canning's 
own  narration,  which  .gives  you  both  her 
journey  to,  and  petarn  from  the  Wash.  1  only 
flneottuu  sJl  diese,  in  general,  because  1  shaH 
relv  on  them,  when  we  go  into  our  proof. 
Whatever  olher  observations  either  the  psose- 
cutor's  case  and  proof,  or  our  own  affords,  (and 
many  they  most  be  which  I  have  omitted)  I 
|un  satisfifd  the  care  and  diligence  of  the  gen* 
liemf*n,.who  are  on  the  same  aide  with  roe,  will 
^mply  aupply.— Tired  therefore,  as  1  am,  ia 
liaviiig  attempted  to  go  through  so  very  long  a 
oase, — lired,  as  I  am  sure  you,  ffentlemeo, 
4BUflt  be,  by  that  most  laudable  ana  impartial 
•ttentioO,  which  you  have  ahewn  through  this 
IV hole  inquiry,—!  shall  only  beg  that  attention 
Io  a  vary  lew  general  observations.  The 
freight  and  orodit  of  evideuoe  is  your  province. 
(The  weight  and  credit  of  avguments  and  oh* 
pervatioos,  in  opposition  io  facta  espreialy 
sworn,  you  wdl  know  how  Io  estimale.--4t^  on 
4he  whole,  only  a joat  and  rationol  doubt  should 
romain  on  your  judgmanta,  the  policy,  the 

isnity.,  the  justtoe  of  our  laws,  incline  to  mescy. 
n  oircumftances  which  most  have  been,  aay^ 
yet  are  doubtlul.  Squires  has  found  mercy. 
^  And  though  1  am^satisfied  there  never  was  a 
time,  whan  the  most  rigid  band  of  justice  was 
more  properly  required  to  the  suppression  of 
perjury  ;  1  am  as  fully  convinoetl  thate  never 
was  a  time,  when  active  and  resolute  ntoaecu- 
lioaa  for  other  reproachful  villainies  afaouhl  be 
mora  cautiously  deterred  by  such  prooeadtngt 
•a  the  presottc  ogainst  the  now  delandaot. 

if  r.  JNi»w€$,*  Msy  it  please  your  hirdahip, 
and  you  gentleonen  of  the  jury ;  notwithstand* 
iug  this  cause  has  taken  so  long  time  already, 
and  no  man  upon  earth  is  more  sensible  of  the 

rtcare  that  should  be  taken  not  to  mis-spend 
lime  of  thO  Court  unnecessarily  than  my- 
self; yet,  as  it  is  now  become  my  duty  to 
niake  some  lew  observations,  1  shall  make  do 
Spology  for  intruding  on  vour  patience  aome* 
what  longer,  though,  perhaps,  in  the  conse- 
quence, it  may  be  to  little  purpose. 

I  am  not  on(y  of  counae),  but,  I  will  say, 
greatly  concem«l  ibr  the  prisoner  at  the  bar ; 
who,  to  use  the  opithet  of  my  learned  leader, 
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may  be  truly  called  extremely  anfcrtuiata^ 
and  that  in  many  instances;  unfortunate  in 
being  accused  of  any  crime,  if  ever  so  hmiv* 
cent ;  unfortunate  in  kaving  once  appeared  its 
this  court,  as  a  witness,  and  being  so  unlksppy 
as  to  be  believed  ;  aad  unfortunate  likewise  in 
this  respect,  as  she  is  now  brought  to  her  (rial 
for  a  perjury  in  auch  a  cause,  and  under  sods 
circumstances,  as  1  will  venture  to  say,  the  aD*> 
sals  of  time  cannot  produce  a  similar  instance. 
It  is  not  ray  inclination  or  my  oMsning  to  ro- 
fleet  upon  any  man :  i  mean  not  to  reflect  upon 
the  worshipful  magistrate,  through  whose 
lenity,  though,  perhaps,  a  mistaken  or  injudi- 
cious one,  she  now  stands  accused ;  thov^  1 
cannot  help  observing,  that  this  prosecutiua 
hath  been  carried  on  and  supported  with  more 
warmth  and  spirit  than  any  1  ever  bad  the  be^ 
nour  to  attend ;  snd  if  this  warmth  and  spbst 
spring  merely  from  a  zeal  of  bringing  a  sop- 
posed  criminal  to  exemplary  punisnsMnt,  mr 
oe  it  from  me  to  blame  or  condemn  it.  Oofl 
fovUd  snoli  a  warmth  should  ever  cool,  or  suek 
a  spirit  grow  degenerate ! 

Thus  much  1  think  it  material  to  say  for  the 
prisoner  at  the  bar,  on  the  nature  and  manner 
of  her  proaeoution ;  that  it  is  totally  oopreee- 
dented,  that,  as  a  prosecutor  wbo  bad  convksted 
a  criminal,  she  ahonld  now  come  to  be  trM  tn 
ovcvtora  that  convKtion.  You  know,  as  well  as 
I,  the  unfortunate  prisoner  was  a  witness  i^fainek 
Mary  Squires  and  Sssaanab  Wails;  and  yon 
know  thAt  they  were  lioth  convicted ;  and  yon 
will  recollect  one  circumstance  well  worth  yowr 
consideration,  and  which  1  shall  endeavour  te 
ittferce  more  strongly  hereafter,  that  it  waa  not 
on  iier  testimony  only  that  these  persons  were 
convicted,  but  her  evidence  was  supported  bj 
the  teatimony  of  another  person ;  wliich  perr 
son's  testimony  you  are  now  totally  deprire4 
of,  because  at  hath  beeh  artfully  insinuate^  te 
the  world,  aa  many  ocher  circumstances  Imve 
baeut  that  she  hath  now  recanted  all  sho  swora 
at  the  trial,  and  therefore  the  poor  prisoner  sit 
the  bar  dare  sot  venture  to  call  her,  for  foar  ahe 
should  by  any  mesne  be  induced  to  contradict 
her  former  evidence;  which  if  she  did,  the 
prisoner  might  be  tsoudemned,  instead  of  ao* 
quitted,  by  the  mouths  of  her  own  witnesses. 
How  that  recantation  was  brought  about,  I 
shall  hereafter  tell  yon  from  the  instructioee 
of  my  brief:  but  I  cannot  help  making  this 
sbservation  at  present,  that  the  gentlemen  on 
behalf  of  the  prosecution  have  not  ventured  te 
insinuate,  uor  attempted  to  prove,  what  means 
were  or  could  be  used  by,  or  what  influeooe 
that  woman  waa  or  could  be  under  to  the  poor 
prisoner  and  her  poor  relations,  to  induce  her 
to  swear  aa  she  did,  if  all  she  swore  was  so  gross 
a  falsity. 

Aad,  gentlemen,  however,  through  tendei^ 
ness  or  lenity,  a  magistrate  mav  think,  (for  the 
aake  of  any  particular  persons  being  convinced 
in  their  own  private  judgrnoota  that  snch  per* 
sons  have  been  wrongfully  convicted)  that  such 
a  prosectttion  is  laudable;  yet  give  me  leave 
to  say,  becaase  I  can  speak  it  front jgreat  se« 
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dftority,  ilialfackiaquaries  into  the  gitilt  or  in- 
noceoceof  afmoDer»  after  tbay  ba?e  been  le- 
gally CQBvieM,  are? aatljr  iuconvenieDt  and  im- 
proper; and  althou|^b  proseciUions  of  this  na- 
ture na/  aliew  kindneaa  to  particulars,  ^et 
ibe/  fliaj  be  aMended  with  cruelty  to  mankiMl 
ia  general,  as  ibey  teod  to  interrupt,  at  least,  if 
aoc  inertam  thai  coininon  coucse  of  justice, 
tha<  ibe  wisdom  of  this  kingdom,  in  all  ages, 
kas  established  ;  and  may,  and  must  serve  to 
ielimidalp  and  prevent  numbers  of  people  from 
CBmmenciiy  proeecutions  to  endeavour  to  bring 
tbeguity  to  puiiisbiaenl,  leat,  by  some  straogis 
atatmdoa  of  ^Sun,  they  tbemselvea  may,  m 
tkaw  taro»  be  proaecoted. 

Indy  jgeioleaieo,^  when  I  say  prosecutions 
sad  ioyiiries  of  tfak  nature  must  be  attended 
with  great  inceoToniency  to  the  community  in 
fencral,  I  apeak  it  from  authority,  in  a  case  in 
vbacb  I  was  <»uoael  for  the  prisoner. 

There  was  a  man,   whose  namewaaWil- 
EsBs,  that    was  indicted   at   Stafl^rd,   for  a 
lottery  (XMnsiittiid  at  Wolverbamptoa  town's 
cad  the    34tli    of    December.      It  appeared 
ia  crideace,    tbe   moment  the   prisoner    was 
cbsiged  wklb  the  robbery,  he  told  tbe  prosecu- 
ta  he  waa  that  very  day  at  Islingten :  the  pro- 
Ntoloff,  boweTer,  awore  to  the  num,  though  it 
vsi  bv  QMMMk-li^ht :     alter  which  1  caUed  for 
tbe  pisoaer  five  witnesses,  four  of  them  from 
WiTtgVfi,  and    mnotber  from  Bedboum,  near 
8t  Albaa's.       In  si^  bfe  I  never  b«ard  so  cir- 
rsaalBBlisI  an  account,  and  such  a  vast  multi- 
tide  of  concur rinif  circumstancea,  in  point  of 
line,  and  knDw|ed|i(e  of  the  man,  to  prove  him 
at  Uiagtoo  ml  tbe  time  the  fact  was  committed ; 
JMoainch  that  the  learned  judge,  who  tried  tbe 
yrinatr,  aaked    Mr.  Segeaot  Haywood,  who 
aw  of  oottnael  with  the  prosecutor,  What  be 
woU  say  to  it  f    for  that  he  never  heard  so 
Aesg  a  defence  in  his  life.     In  reply,  they 
csUeZ  two  poor  persons,  who  swore  they  saw 
tbe  prisoner  at  lYokerbampton  tbe  day  the 
labbwy   waa  committed.     The  prisoner  was 
conncted.     Soon  aHer,  as  soon  as  the  prisoner 
ntaned  to  gaol,  be  declared  his  brother  cem- 
■ittfd  ibe  robbery  ;    and  there  being  a  great 
ii^^ositioa  in  the  country  in  general  to  save 
lbs  praoteer,  aupposing  him  to  be  innocent, 
tbcT  direded  the  brother  to  be  taken  uy,  and, 
sa  being  chai^^  with  this  robbery,  he  imme- 
dnftdy  coofeased  it,  and  several  other  robberies, 
ftr  which  be  waa  inamediatelv  committed  to 
Warwick  gaol,  and  for  one  of  which  he  was 
afterwards  haoged.   This  account  was  brought 
Is  Ike  judge  at  Shrewsbury,  and  he  was  so  far 

K ailed  on  aa  to  order  tbe  under-sheriff  of 
Ebrdsfaire  to  write  to  his  agent  to  enquire 
iaie  tbe  characters  of  the  Islington  witnesses. — 
Tbe  agent  accordingly  enquired  of  the  clergy- 
man M  tbe  pariab»  aiul  received  for  an  auswer, 
that  tkey  were  all  persons  of  good  character.— 
Thia  aocoaat  waa  sent  direct^  to  me  at  Glou- 
cester, with«a  repeat  from  many  gentlemen  to 
»ait  oo  tbe  judge  with  it  This  request  I  comr 
ified  withft  and  tbe  judge  read  the  sccount,  but 
Md  Me  he  had,  notviWMidAog>MaM  roaewi 


to  aoprehend  biro  guilty;  and  however  ha 
might  be  inclined  to  extend  his  mercy  to  tbit 
prisoner  in  particular,  yet  he  should  not  do  it| 
aa  he  thought  it  of  the  most  dange*  ous  conse« 
quence  to  the  justice  of  tbe  nation  in  general,, 
to  trv  tbe  guilt  or  innocence  of  a  prisoneri 
after  his  country,  on  a  fair  anil  impartial  trial, 
had  found  him  ffuiliy.  Afler  this  the  man  waii 
hanged;  and  atUr  lie  was  executed,  twenty 
witnesses  might  have  been  produced  to  have 
proved  him  at  Wolverhampton,  when  he  waa 
sworn  to  be  at  Islington,  and  no  person  in  that 
country  doubted  of  his  guilt  This  1  mentioa 
to  shew  how  daafferoua  theae  subsequent  triak 
must  necessarily  be.  W  by  ace  tbev  dangerouaf 
Because,  supposing  people  wicked  enough* 
either  out  of  love  to  the  party  accused,  or  mai* 
lice  to  the  prosecutor,  to  meditate  revenge  on 
him  two  or  three  Years  after,  (for  there  ia  nQ 
time  limited  to  call  his  prosecutor  to  an  accounti 
and  to  indict  him  for  peijury)  he  amy  bi 
brought  to  a  trial,  when,  perhaps,  all  hia  wi(* 
nesaes  are  dcad>  and  it  will  be  totaMy  impspsi- 
ble  libr  him  to  support  hia  testimony.  tVhen 
I  have  said  this,  J  am  sure  these  ofiienratiena 
will  and  ought,  at  least,  to  weigh  with  you,  thus 
far,  that  if  sny  doubt  should  ariseof  the  guilt 
of  the  prisoner,  you  will  not  give  the  Teas^ 
encouragement  to  this  son  of  prosecution ;  for, 
supposing  people  wicked  enough  either  to  be 
tempted  by  rewards^  or  promises  of  rewards, 
there  is  not  a  man  Uviog  safe  or  secure  from 
some  prosecutions  of  this  nature. 

I  cannot  help  once  more  mentioning  the 
ffreat  difficulties  the  prisoner  lies  under,  io 
being  deprived  of  the  testioMmy  of  the  only  per^ 
son»  who  couM  speak  to  the  same  lacts  the  prir 
soner  did,  which  would  prove  her  innocent 
Every  body  knows  iliat  Virtue  Hall  gave  the 
aame  account  that  the  prisoner  did  ol'  the  rob* 
bery ;  and  what  convinces  me,  beyond  all  pes* 
sibtlity  of  doubt,  that  what  Virtue  Hall  said 
could  not  be  dictated  or  tauaht  her,  is,  she  did 
not  only  go  step  by  step  with  tbe  prisoner's  re* 
lation,  as  far  as  that  went-~but  after  ahe  had 
left  th«  story.  Virtue  Hall  took  it  up  again, 
and  told  you  what  became  of  tbe  stays,  and  the 
conversation  thai  pasised  after  ahe  was  put  into 
the  room,  and  what  she  feared  from  too  luoe 
an  enquiry  into  it  afterwards.  Thiawitneii 
has  not  been  called. 

In  order  to  obviate  any  abjeqtiona  or  ob«er« 
vations  that  were  expected  to  be  made  from  not 
producing  ber,  it  bath  been  thrown  out,  that  if 
she  was  produced,  she  could  not  be  a  witness 
at  least,  oa  behalf  of  the  prosecution,  because 
the  momeot  she  came  to  charife  the  prisoner, 
she  mustcontess  herself  perjured:  but  I  beg 
leave  to  insist^  that  such  an  ubjeoiioa  would 
only  go  to  the  credit,  not  to  her  cum|>eteQc:^ ; 
and  ft  was  so  determined  in  this  court,  in  an  in^ 
dictroent  against  one  Murphy*  for  a  forgery  of 
a  seaman's  will.  There  was  a  pretended  will 
sei  up  and  proved  in  the  Commons ;  tbe  very 

^^  See  i^  in  thin  rehwi^  igimdiftleljf  tftor 
tbe  present  C«w. 
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nan  who  foiled  the  will,  aod  had  swore  in  the  [  io  coDseqaence  of  some  deep- laid  pha,  icheme^ 


Commons,  to  obtain  the  prohaie,  and  to  authen- 
ticate the  will,  was  called  on  behalf  of  the  pro- 
secutor, to  ^rove  that  be  forged  it  by  the  direc- 
tions of  the  prisoner.  1  made  the  same  objec- 
tion to  his  testimony t  as  is  now  hinted  at  with 
respect  to  Virtue  HalPs ;  hut  the  Court  over- 
ruled'it,  and  the  man  was  admitted  an  evidence. 
He  came  and  told  the  Court,  all  he  had  said 
upon  oath  in  the  Commons  was  a  contrivance 
between  Murphy  and  himself,  and  that  every 
word  of  it  was  false ;  and  on  his  evidence,  sup- 
ported by  Home  corroboratioff  circumslanoes, 
the  prisoner  was  convicted,  if  there  wanted 
other  arguments  or  cases  to  prove  this  sort  of 
evidence  admissible  in  this  coiirt,  1  need  only 
inentioD  the  common  case  of  subornation  of 
perjury ;  there  the  person  who  hath  been  sub- 
orned, and  bath  sworn  false,  is  generally,  if  not 
always,  called  to  convict  the  suborner,  and  to 
shew  and  prove  by  what  means  he  was  prevail- 
ed OD. 

Virtue  Hall  then  certainly  would  have  been 
a  proper  witness,  if  they  would  have  called  her. 
'I  have  already  mentioned  some  great  difficul- 
ties the  prisoner  is  put  onder  from  her  not  being 
produced  :  1  shall  mention  Only  one  more ;  the 
prisoner  may,  by  this  means,  be  deprived  of  an 


or  contrivance  of  the  prisoner  at  the  bar,  or  soma 
other  person.  Nothing  of  this  nature  bath 
even  been  susfgested;  then  what  room  caa 
there  be  for  anv  presumption  of  that  nature  f 
What  could  induce  Virtue  Ball,  who  had  no 
friendship,  nor  even  acquaintance  with  the  pri- ' 
soner,  to  turn  evidence  on  her  behalf,  affainst 
her  greatest  friend  in  the  world,  in  whose  house 
she  had  lived,  and,  perhaps,  been  supportiad  ? 
reward  she  could  not  have  from  the  poor  indi- 
gent prisoner,  or  any  of  her  relations ;  and 
therefore  the  behaviour  of  Virtue  Hall,  if  ahe 
did  swear  false,  is  totally  unaccountable. 

But  now,  gentlemen,  having  said  this,  in 
order  to  take  off  or  counteract  the  prepidicea 
tliat  have  artfully  been  raised  against  the  pri- 
soner ;  here  she  now  stands  at  the  bar,  and  she 
must  be  tried,  however  improperly  she  may 
have  been  brought  upon  her  trial.  I  cannot 
help  mentioning,  happy  she  is,  that  she  has  got 
such  a  jury  to  try  her ;  for,  according  to  the 
best  observations  I  can  make,  I  never  saw  a 
jury  attend  with  greater  impartiality. 

1  should  now  consider  what  are  the  prineiplea 
the  counsel  for  the  prosecutor  have  laid  down, 
as  the  foundation  for  proving  the  prisoner  guil- 
ty. They  say  the  story  is  extremely  improba- 
hle,— full  of  absurdities,  so  ridiculous,  that  no 


opportunity  of  shewing  the  Court  the  methods 

that  were  used  to  bring  about  this  recantation ;  1  person  in  bis  senses  could  contrive  or  belieTe 
1 -._.  ..   „i._j    _c._i-    --'•  I  ,|.  (,„|^  gentlemen,  let  me  tell  you,  under  the 

direction  of  the  Court,  trials  for  perjury  are  not 
to  be  determined  by  matters  iff  improbability. 
If  a  person  is  indicted  fur  peijurv,  and  one  wit- 
ness is  only  produced  to  swear  directly  the  con- 
trary, the  person  cannot  be  convicted  ;  becaoae 
there  is  oath  against  oath,  and  tl)e  justice  of  this 
country  is  never  weighing  the  credit  of  wit- 
nesses in  golden  scales;  but,  if  there  is  oath 
against  oath,  the  presumptive  innocence  of 
each  is  equal.  Then  consider,  the  prisoner 
hath  sworn  the  fact ;  this  is  to  be  considered  an 
oath  by  ooe  witness  of  a  fact,  which  is  only  at- 
tempted to  be  contradicted  by  circumstances,  or 
by  nratter  of  improbability. 

Mr.  Davy  has  said,  that  no  person  living*, 
nay,  human  nature  itself  is  not  capable  of  such 
cruelty,  as  that  of  putting  another  person  to 
pain  merely  through  wantonness.  And  I  have 
seen  an  expression  of  a  very  great  writer  to 
that  purpose,  though  in  other  terms,  **  There 
is  no  man  upon  earth  so  wicked,  as  to  play  the 
platonic  with  damnation."  Let  us  consider 
how  far  that  principle  is  applicable  to  the  prt« 
soner  at  the  bar.  There  is  a  maxim  never  coo- 
troverled,  *  Nemo  repente  foit  torpissimus.'  I 
may  safely  say,  no  person  leaped  fiom  exceed- 
ing good  to  exceeding  bad  in  a  moment;  it 
takes  up  a'great  deal  of  time  to  get  rid  of  that 
natural  modesty,  which  every  person  is  en- 
dued with ;  a  man  most  go  hy  steps  to  the 
pitch  of  wickedness.  In  what  state  was  this 
poor  girl  before  this  transaction  f  How  do  the 
witnesses  on  behalf  of  the  prosecutor  describe 


and,  as  she  may  yet  be  called,  which  will 
make  this  account  evidence,  and  as  I  appre- 
hend it  will  be  for  the  benefit  of  my  client,  I 
cannot  conceal  it.  And)  gentlemen,  I  am  in- 
atructed  to  say,  and  have  many  witnesses  in  my 
brief  to  prove  those  instructions,  that  Virtue 
HalPs  recantation  was  brought  about  in  a  very 
extraordinary  manner :  she  was  called  upon  in 
public  to  declare,  whether  what  she  bad  sworn 
on  the  trial  was  true  or  false.  And  though  1  doubt 
Dot  but  the  magistrate  meant  well  by  it,  yet,  when 
called  upon  thus  publicly  to  make  recantation, 
nrhat  did  she  say  ?  she  declared  openly,  all  she 
had  sworn  was  truth.  She  was  asked  the  same 
question  pgain,and  she  made  the  same  answer ; 
upon  which  somebody  or  other  suggested,  it 
would  be  proper  to  take  her  in  private.  For 
God's  sake !  why  in  private  ?  1  am  sure,  by 
the  knowledge  1  have  of  the  worshipful  magis- 
trate, he  could  never  intend  to  seduce  her  by 
rewards  or  promises :  but  this  may  be  the  case ; 
the  poor  girl  might  weakly  imagine,  that,  if 
she  altered  her  evidence,  she  might  have  some 
rewards,  though  the  strict  justice  of  the  magfis- 
trate  never  could  or  would  have  given  her  the 
least  foundation  for  such  a  belief.  But,  as  the 
poor  and  the  ignorant  are  more  liable  to  be  led 
awav  with  false  fears  or  hopes,  built  on  the 
weak  basis  of  their  own  imaginations,  the 
taking  her  into  a  private  room  was  by  no 
means  proper.  Afler  she  had  been  exanuned 
in  private,  she  did  return  and  made  the  re- 
cantation. But,  if  she  did  make  that  re- 
cantation, why  does  she  not  come  here,  and 


a  wear  and  avow  it  ?     I  dreaded  seeing  her  ap-<  4ierP    '*  A  girl  of  as  good  a  character  as  any 

Sear ;.  because,  if  all  she  said  was  false,  it  most    in  the  world ;  I  have  known  her  from  her  birth  ; 
ave  been  owing  to  some  undae  inflaence,  and    and  1  hare  ne^cr  heard  any  ill  of  heri"  waa 
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th«  Vangoagv  of  Mrs.  May le.    How  could  thii 

girl  froA  lliis  Terv  io&tant,  a  '^\r\  of  a  good 

character,  tnm  toat  wicked  and   abandoned 

irreleb,  that  she  must  be,  to  trive  all  this 

false  e? idence  against  a  person  stie  had  tie?er 

Kco  in  Iwr  Hfe  ?    Is  it  conceivable  she  could 

Inre   bad    any    scheme    to    injure   Squires, 

wbo  was  an  utter  stranger?    it  certainly  is 

Indeed,  could  that  be  conceived,  she 

be  as  wicked  as  Mr.  Davy's  rhetoric  can 

paint  ber :  bot  whilst  she  stands  thus  accursed  of 

wickednrss,  she  must  be  acquitted  of  one  dan- 

ccrona  part  of  her  character  which  hath  been 

nid  to  ber  charge,  whicli  is  art  or  contrivance ; 

fornotioe  cao  think  ber  capable  of  either,  who 

can  suppose  this  a  formed  scheme;  because, 

aopposing  it  to  be  so,  it  is  the  only  one  that 

could  not  fiiil  of  being  detected. 

Bat  the  gentlemen  have  said,  and  would 
boTe  you  believe,  the  prisoner's  friends  have 
taken  great  care  and  pains,  as  far  as  possibly 
thcj  could,  to  fix  this  to  be  the  place,  and  to 
ascertain   the  descriptions  of  it.    ]t  is  insi- 
nuated, a  man  went,  came  back  again  from 
meeting  ber  on  the  road,  saying,  It  is  all  right ; 
there  is  bay.    But  vrhen  that  comes  to  be  oh- 
aerrcd  upon,  you  will  find  no  more  foundation 
Ibr  that  relation,  than  for  some  other  evidence 
that  has  been  given  of  the  contrivance  in  as- 
certaining the  place.    But  could  there  be  any 
contrivance  in  ascertaining  the   person?    It 
wcMDild  be  a  reflection  on  your  understandings 
to  intimate  that  you  could  think  so.    Wells  was 
the  person  pointed  out,  and  the  person  all  the 
wnrlrf  thought  it  must  be ;  her  own  character 
bmst  have  convicted  her ;  she  conld  never  have 
net  op  a  defence  like  this ;  the  prisoner  must 
have  been  sure  to  have  fixed  her  at  that  place; 
at  least  during  the  time  of  her  confinement. 
lilo  person  would  have  interposed  to  hare  sared 
ber  firvMn  the  gallows.    But  how  did  the  pri- 
aoner  act  when  she  came  there?   That  rery 
person,  who  bad  been  thus  pointed  out  to  her, 
and  whom  she  with  safety  and  impunity  might 
baTe  accused,  if  she  had  bad  any  scheme  or 
design  of  injuring  any  one,  she  totally  acquits 
ef  the  fact  of  robbing  her.    It  was  asked,  Did 
she  rob  you?  Her  answer  wss,  No.     In  an 
instant  she  ssid  so.     One  of  the  company  went 
no  liar  as  to  say,  There  was  mother  Wells. 
What  could  he  expected  from  that,  but  that  she 
would  bave  instantly  said,  That  is  the  wonuin  ? 
Bat  what  does  she  say  ?  That  is  not  the  wo- 
man that  robbed  me ;  there  is  the  woman  that 
robbed  me  (pointing  to  Squires).     A  person, 
that  no  one  there  did,  or  could  direct  her  to ; 
because  it  was  contrary  to  every  body's  expec* 
tation.    Then  Mr.  Davy  would  have  you  ima- 
gine this  was  a  concerted  scheme  between  her 
and  ber  mother  to  raise  contributions.    Let  us 
try  tbis  suggestion  upon  any  one  principle  o 
natare  or  reason.     Upon  my  word,  1  can  scare 
tbinfc  of  such  a  notion,  and  keep  my  counte- 
nance.   I  remember  the  saying  of  a  very  great 
man,  which  is  the  best  answer  that  can  l>e  made 
to  h:  (tfudibras,  Pt.  2,  Canto  1.) 

^  Tbe  man  tbat  bangs,  or  beau  out'i  bnlnf , 
•^  Tbe  defil'f  in  him  if  be  fdgiuk'* 
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Would  she  go  within  a  bair's-breadth,  nay  to 
the  very  brink  of  death,  to  raise  friends  by  way 
of  oootribution  ?  Can  you  a  moment  doubt, 
upon  bearing  even  Mrs.  Mayle's  account  of 
her,  that  ber  Nfe  was  in  the  utmost  danger  ? 
Indeeil  there  were  no  bopea  of  her  recovery.  If 
vou  have  any  doubt  of  tbat  fact,  the  prisoner 
hath  other  witnesses,  who  conld  prove  ii'to  a 
demonstration.  'Wbat!  is  this  girl  to  kill  her* 
self,  to  have  a  subscription  after  her  death  for 
the  benefii  of  her  family  ?  It  is  inconceivable 
to  the  last  degree.  Then  consider  how  con* 
sistently  the  mother  acted  with  any  scheme  or 
design  *of  that  nature.  If  she  intended  ber 
daughter  should*  be  almost  starved,  and  sbonid 
bo  concealed  till  this  was  brought  about,  why 
did  she  advertise  ber  daughter?  which  was  the 
only  means  to  discover  her  immediately,  and 
marr  the  plot,  if  she  knew  when  she  was  to 
return.  How  could  she  be  (as  it  was  beyond 
what  could  be  feigned)  so  particularly  affected 
at  the  sight  of  her,  on  ber  return  ?  These  cir-« 
cnmstances  must  be  totally  laid  out  of  tbe  qnea- 
tion,  before  yon  can  believe  it  a  scheme ;  or, 
if  she  did  it  designedly,  it  must  be  done  with* 
out  any  view,  either  to  benefit  herself^  or  any 
of  her  family.  But  then  the  {jfentlemen  bave 
i^ecourse  again  to  improbahiliues :  they  ask. 
How  could  she  possibly  go  from  mother  Wells'* 
to  London,  without  telling  her  complaint  ?  Mr. 
Morton  has  mentioned  many  reasons,  why 
she  did  so.  Mr.  Davy  would  have  you  be- 
lieve, the  only  one  that  could  be  suggested,  was 
for  feitr  of  meeting  any  of  the  people  belongs 
ing  to  the  house ;  and  to  answer  this,  be  hath 
said,  why  did  not  she  .call  at  gentlemen'a 
houses,  as  she  could  never  conceive  she  should 
meet  with  mother  Wells  and  her  consptratonr 
there  ?  Think  of  this  objection  one  minnto,  and 
you  will  not  want  an  answer  to  it.  How  wair 
this  poor  wrt-tcb,  in  that  condition,— wretched 
and  almost  frightful  in  appearance,— witlmnt 
strength  (almost)  to  tell  her  i^My^ — to  gain 
credit,  if  she  had  complained?  She  might  at 
well  have  attempted  to  have  told  her  story  to 
the  winds.  She  most  necessarily  argue  thoa 
with  herself,  if  she  had  her  senses:  Weak  as  I 
am,  1  must  endeavour  to  get  home  befiire  I  tell 
my  complaints ;  because!  must  go  to  tbe  per- 
sons  that  know  me,  before  I  can  be  credited. 

The  moment  she  came  home,  she  made 
known  her  story ;  and  that  was  the  proper 
time  to  make  it  known.  But  the  manner,  in 
which  she  related  it,  I  shall  observe  on  here- 
after, as  it  very  well  deserves  your  attention. 

Having  endeavoured  to  answer  some  of  the 
objections  made  to  the  girl's  story,  let  us  now 
attend  a  little  to  the  witnesses  on  behalf  of  tbe 
prosecution,  and  consider  how  far  these  have 
been  consistent  with  themselves,  and  how  far 
they  are  the  best  witnesses  that  could  bave  been 
produced,  in  order  to  clear  up  thia  intricate 
affair ;  because,  if  it  should  be  obvious  (as  I 
dare  say  it  is  to  every  body)  that  the  prosecutor 
has  it  ui  his  power  to  clear  up  this  matter,  and 
yet  hath  left  witoesses  unexamined,  who  were 
the  only  ones  capable  of  doin§[  it  in  point  of  lair 

well  u  reoMDy  ef  ery  mag  musl  be  pie* 
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fum«d,  that  cm  be  pfesooMd  agaiiiii  the  pi^ 
s«cutioo. 

It  will  take  up  too  much  of  your  time  to  go 
into  critical  obserfatiooo  on  every  witoeM; 
therefore  I  shall  oaly  here  and  tliere  point  oat 
•ooie  particular  circamataDces^  which,  pev- 
baps,  may  hate  escaped  Mr.  Morton^s  aotice, 
with  respect  to  such  iDCoosistencies.  The 
geutlemen  of  the  other  side,  oenscioos  to  ihem« 
selves  that  there  have  been  some  gross  contra- 
dictions, ha?e  endeavoured  to  persuade  you, 
that  supposinf^  some  circumstances  in  the  ac- 
count their  witnesses  have  given  are  incoosis- 
tent,  and  others  entirely  fiilse ;  yet  you  are  no4 
to  regard  any  thing  that  does  not  go  to  the  very 
substaatiai  point,  which  is,  whether  Squires 
was  then  at  En  field- Wash  ?  and  that  little  cir- 
cumstances are  always  to  be  overlooked:  but 
give  me  leave  to  tell  you,  that  is  not  the  way 
•f  trying  the  weight  of  evidence.  And  I  am 
sure,  when  you  come  to  consider  what  ibe  na- 
ture of  the  evidence  is,  you  will  perceive  ii  abso- 
lutely necessary  to  ^o  out  of  the  common  road 
in  the  examination  of  the  witnesses,  in  order  to 
detect  the  villainy :  you  will  easily  think  it  is 
absolutely  impossible  a  set  of  witnesses  can 
contradict  one  another  io  the  very  point  tbey 
are  called  for,  when  they  have  been  half  a  year 
conferring  together  on  that  point  only;  they 
know  how  to  swear  as  to  that  particuU!r ;  tbey 
are  upon  their  guard,  as  to  tW ;  tbey  know 
bow  to  answer  you.  Then  how  are  these  wit- 
nesses to  be  trteted  ?  They  are  to  be  taken,  as 
far  as  possible,  off  their  guard,  and  to  be  asked 
those  things  the;^  thougm  never  would  be  in- 
quired into.  It  IS  by  Uiis  means  that  you  are 
16  find  out  the  incoosisteaqy ;  because  truth  is 
always  the  same,  and  always  consistent;  it 
will  he  equally  so  with  respect  to  the  circum- 
4ttBces  attending  a  fact,  as  the  very  fact  it^lf. 

Gentlemen,  I  shall  begin  with  Geoiga 
Squires,  the  son:— What  did  that  man  say? 
You  observe,  Mr.  Davy  represented  him  as  a 


weak,  ignorant  man,  and  almost  stigmatised 
him  for  a  fool,  the  moment  he  appeared ;  and 
for  what  reason  ?  It  is  not  difficult  to  assign 
the  reason  ; — because  be  was  apprehensive 
that  he  would  make  some  blunder :  hut  was 
there  the  least  sign  of  either  a  weak,  an  igno- 
rant, or  a  foolish  man,  during  the  whole  course 
of  his  examination  from  i^botsbury  to  Lon- 
don ?  There  certainly  was  not.  This  exami- 
nation be  expected,  he  was  apprised  of  it,  and 
prepared. — Then  consider  how  he  appeared, 
when  taken  out  of  the  road  from  Abbotsbury 
to  London ;  Mr.  Morton  asked  him.  Where 
did  he  set  out  from  ?  He  staggered  a  good 
deal,  and  desired  to  be  asked  no  more  ques- 
tions ;  at  last,  he  went  from  Kent,  from  his 
■isterMary. — Pray,  what  house  was  she  at? 
-«"I  cannot  tell. — Where  did  yon  lie  ?   where 


be  never  expeeted  to  hove  been  asked  abnnt  ik 
In  short,  such  a  strange  and  improbable  ne* 
count  I  never  beard  in  all  my  life.-7-Tben  con- 
sider the  other  evidence  that  has  been  given. 
Far  be  it  from  roe  to  pretend  to  say  they  haT« 
not  given  you  an  exceeding  strong  account  of 
this  woman's  being  at  Soutn-Parrot,  and  com* 
infl^  from  thence  up  to  London :  but  there  io 
this  observation  to  be  made,  even  with  respect 
to  these  witnesses  ;  several  of  them  havesaid, 
before  the  time  of  Squires's  trial,  they  expected 
to  be  called  upon  as  witnesses,  and  declared 
what  they  could  prove ;  yet  not  one  in  twenty 
either  did  appear  on  the  former  trial,  or  wero 
ever  asked  to  appear.  But  this  observation 
may  be  made  as  to  the  number  of  witnesses 
that  have  been  examined,  that,  wherever  a 
story  is  talked  of  by  one  or  two  people,  and 
thejr  have  declared  that  they  had  seen  Mary 
Squires  the  gypsey,  and  that  they  were  ac* 
^uainted  with  her,  anotlier  person,  to  whom  it 
is  related,  recollects  he  bath  seen  a  gypsey  ; 
and  being  told  that  must  be  the  same,  would 
not  any  body  1)e  almost  |)ersuaded,  in  half  a 
year's  time,  that  they  must  mean  the  same 
person  ?  When  the  centre  is  moved^  there  is  a 
circle  succeeds,  and  spreads  from  man  to  man  ; 
but  supposing  the  first  to  be  deceived,  all  tho 
rest  might  depend  upon  bis  credit ;  whereas, 
had  tbey  been  asked,  upon  recent  reflection, 
abstracted  from  other  people's  representations, 
they  never  would  have  spoke  with  that  deg^ea 
of  certainty. 

But,  supposing  these  observations  to  be 
justly  made,  Mr.  Davy  says,  there  is  one  sat 
of  witnesses  that  must  prove  the  prisoner  guilty^ 
beyond  all  degree  of  doubt.  We  have,  says 
he,  some  witnesses,  which  were  the  girrs 
friends;  they  went  down  to  assist  her  as  far  As 
possibk^  not  imagining  she  would  tell  a  false 
story ;  but  when  her  own  friends  turn  against 
her,  it  is  the  strongest  evidence  in  the  world, 
to  think  she  was  deceived.    The  principal  wit- 


I  ness  called  for  this  purpose  was  Mr.  Nash  9 
and  he  tells  you,  the  very  instant  he  oama 
down  to  Enfield,  he  found  the  girl  was  in  the 
wrong :  he  said  to  her.  Child,  you  are  mistaken, 
vou  can  never  have  been  there.  AtVer  what 
ue  hath  here  sworn,  ooold  you  conceive  that 
Mr.  Nash,  a  man  of  sense,  a  man  of  prudence, 
a  man  of  justice,  couki  ever,  after  he  was  coa* 
vinced  tlie  prisoner  was  in  the  wrong,  continue 
to  give  any  assistance  to  the  girl  in  the  prose- 
cution ?  I  am  sure  it  is  casting  a  greater  re- 
flection upon  Mr.  Nash,  than  i  would  chuse  to 
do  on  any  one,  to  suppose  he  could  act  such  a 
part :  but  how  do  we  find  him  acting  P  Doth 
he  behave  consistently  with  such  coavictios  of 
her  being  deceived  ?  Ten  days  afler,  he  writes 
to  a  person  of  fortune  and  consequence,  (who 
will  be  produced)  to  encourage  a  subscription 


did  you  trade  P  or,  where  did  yoa  buy  your  Bn  favour  of  the  girl.    This  objection,  i  think, 


goods,  or  where  did  you  dispose  of  them  fin 
above  an  hundred  and  fifty  miles  travelling,  he 
scarce  tells  you  he  went  into  or  by  any  one 
town,  or  notorious  place :  what  is  the  reason 
hocaogiva  nobettcf  sfiGOQat?  Wby^bsoaoas 


18  not  to  be  answered.  Then  another  friend  of 
the  prisoner's,  Mr.  Aldridge,  is  called,  and  ha 
■aid  exactly  the  same  thing :  he  was  everv  bit 
as  much  convinced ;  he  detested  every  thing 
thegidhiMltoUbini;  and^insbortihewsatiia 
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ytaleit  wmnii  that  e? er  eimM  fnoilMi  be 
mwgMwd.  i  wked  bim,  Have  jon  bad  any 
iT«fwimi  with  Mr.  and  Mrs.  Howard  aiaee 
tiOM?  What  doea  he  -aay  f  I  own  I  faaTe, 
I  ditiiliMiid  a  paper  in  tafoiir  cf  the  pri- 
Aod,  ufdeaa  my  ioitractioiM  are  falae, 
%t  thea  declared  he  %eHeved  the  alavy,  and 
aamertiy  •deaired  they  woidd  eDC0Qm(^  the 
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I  MsM  aloieat  hare  auspeelad  my 
^rhiefa  girea  me  an  aeeoimt  or  the  bebarioiir  «f 
Iheae  three  geutlemeD,  who  ha?e  now  been 
called  aarainet  the  pHaoner  at  the  bar,  had  not 
Ibcy  fbmaetvca>gi?ea  each  an  inatance  of' their 
«wn  bebavMNir  in  Ibis  veiy  oonrt,  aa  ia  not  to 
be  aceannted  "for.  They  were  all  oowrinoed  ^ 
Ibe  niatakeef  Blinabeth  Canninf ;  they  have 
Mw  an  their  aatha  awom  it :  they  were  all  eon- 
%inujd  that  ber-aiaiy  was  a  talaenood,  from  tfie 
Aagioning' to  the  end ;  and  lliat  the  poor  wo- 
man, the  (g^ypaey,  who  then  atood  in  oanfer  ot' 
her  life,  waa  aa  mnocent  df  niiat  she  then  stood 
acenaed  of,  aa  the  child  onbom;  they  were 
picaettt  in  court  when  this  innocent  woman  was 
aa  nojiHlly  aceoaed :  what  wonM  you  bare  ex- 
naded  th^  would  bare  done  ?  What  common 
■omnnity  and  coaomon  hooeatv  would  nrnne- 
dhiely  bareauggeated — wonM  ba?e  ioterpoaed, 
asd  profvoted  the  blow  wbteh  was  just  then 
ftllbig  upon  the  bead  of  the  innocent.  Did 
tbey  net  in  such  a  manner  ?  No ;  they  acted 
in  a  manoer  which  common  hamanity  would 
make  erery  one  preaome  tbey  were  incapable 
of  aeling  in,  had  not  they  tbemaelvaa  aworn  it. 
in.  abort,  one  waa  engaged  to  dinner,  another 
«aa  butler  to  aome  great  person,  and  every  one 
had  aome  trifling  ezcoae  to  deaert  and  fbraake 
Ibe  poor  wretch,  when  falling  into  that  deatme^ 
lisvwhich  she  did  not  deaer?e,  and  which  tbey 
aaJy  were  capable  of  preventinff.  What  con- 
doaion  can  be  drawn  from  audi  a  bebariourP 
I  will  not  say,  it  neceaaarily  follows,  that  they 
aie  io  tbia  particular  inatance  prevailed  on  to 
aay,  what  tbey  otfaerwiae  would  not  |  but  thus 
ftrlwill  say,  that  they  have  been,  according 
to  their  own  aceoooC,  influenced  by  trifling  and 
iaeBaaiderable  motivea  to  desert  those  first  prin- 
ciplea  of  honesty  and  justioe,  which,  notwith- 
Handing  all  the  lemptationa  on  earth,  tbey 
oagbt  Aatinately  to  have  adhered  to. 

Let  ua  now  consider  the  other  head  of  eri- 
deaoe  I  proposed  to  observe  on.  Haa  here  been 
any  evideDce  omitted,  that  might  aerfo  to  clear 
■p  die  atory  f  Indisputably  there  baa.  Why 
waa  not  Blary  Squires,  the  daughter,  called  f 
Why  waa  not  Mra.  WeUa  called,  in  order  to 
ibnr  yoo  that  all  this  was  a  falsi^  ?  With  re- 
apeet  to  Rfarv  8<|aires,  bare  you  beard  a  bint 
aguaat  her  character  P  8he  cocrM  have  spofce 
materiaHy  to  the  iact  of  her  mother's  being  at 
aaotbei  place*  8he  was  at  Brentford )  she 
wratoto  her  brother,  giving  an  aecoimt  of  her 
Homa ;  abe  would  have  told  yon  the  time  when 
ibe  wrote  ibis  tetter,  and  in  what  manner  they 
tveot  from  Brentford  to  Boiield ;  bat  ahe  has 
■01  boea  caHed.  Why  was  not  Lucy  Squires 
talMP  Sha  w«i  mora  cenoerDadm it;  abe, In 


abort,  waa  the  very  penon  that  ooold  have 
flMde  this  appear  cither  a  falaehood  to  a  do- 
moaatratiaa,  or  thrown  aoch  a  damp  upon  the 
whole  prosecatioa,  that  they  ooaM  never  have 
goae  an  with  it.  Sba  attended  her  muthcfr 
&MHgh  the  whale  route,  and  could  have  con- 
6rmea  eveiy  aingle  oinmmatance  her  brother 
had  robted,  auppostng  all  true.  Why  was  she 
aot  called  P  f  OMd  not  anention  the  reason,  it 
ia  aa  ealremely  oboiout :  the  gentlemen  on  the 
other  side  have  art  and  judgment  enough  not 
to  oall  a  pmoB  to  do  misobi«';  they  saw  bow 
Geoqpa  Sqoiiaa  waa  bafiled  and  confounded  i 
in  abort,  gave  no  aort  of  account  whatsoever, 
when  taken  th^  least  out  cf  the  aettled  route. 
What  are  they  afraid  of,  but  that  abe  might 
•contradict  her  brother?  which  there  seems 
tgreat  reaaon  to  iaaagine  muat  have  been  tha 
consequence  of  predaciog  ber.  Then  why  wis 
not  Wells  nrodoced  P  There  may  be  one  good 
reaaon  amgned  for  that ;  but  the  same  reason 
ibey  aasign  for  not  producing  of  b^r,  must 
weigh  greatly  with  every  body  aa  a  corrobora- 
tion of  the  innocence  of  the  prisdner,  and  thte 
truth  of  her  account. 

It  may  be  aaid,  that  she  was  a  woman  coi^ 
victed:  but  ahe  is  now  pardoned,  and  she  is  a 
witness  in  point  of  law.  But  then  they  will 
say,  ahe  is  a  woman  of  bad  character,  and  no 
credit  can  be  given  to  her  ^idence :  when  tliey 
say  that,  tbey  admit  ber  a  woman  capable  of 
domg  the  act  complained  of,  or  receivmg  per- 
sons who  could  do  it.  They  were  apprehend 
sive  this  would  cut  both  ways:  forbad  sfaa 
been  called,  and  the  prisoner  could  have  con- 
tradicted her  in  any  ctrcomstance  of  the  story, 
I  am  sure  you  would  not  only  have  been  in- 
duced to  bave  diabelieved  what  ahe  had  aaid, 
but  to  have  believed  her  gutltv  ;  and  if  you  did 
believe  that,  it  would  be  very  mid  to  direct  tha 
line  between  the  innocence  or  gnilt  of  ber  and 
the  gypaey ;  and  v^n  wouM  bave  been  able  lb 
have  distinguiahed  why  one  attenoptsa  defence, 
and  the  •otlwr  not ;  becauae  one  is  always  fixed 
to  a  spot,  and  could  never  have  act  up  ^^ 
defence ;  the  other  is  a  vagi^nd,  and  it  ever 
will  be  difiicnit  to  fix  her  habitatidn  or  residehce 
for  one  day  together. 

•Gentlemen,  these  are  all  the  obserrationa 
^at  occur  to  me  on  the  proaecator's  own  evi* 
dence,  except  one  particular  circnaiatance  with 
respef^  to  the  hay  said  to  be  in  the  chamber. 
You  have  heard  it  said,  there  was  a  great 
quantity  of  bay ;  and  they  would  have  yoU 
believe  this  hay  was  aH  a  feigned  story, 'found- 
ed on  the  representation  of  fliose  who  went 
down  before,  in  order  to  prevent  the  prisoner^ 
giving  a  false  account.  But  what  does  Adam- 
son  say  when  be  came  back?  Says  he,  abb 
says  there  is  hay  in  the  room,  and  the  de- 
scription is  right.  Will  you,  upon  your  oathi, 
«ay,  Adam&on  had  told  her  there  was  ha^ 
in  the  room,  and  that  ahe  had  never  men- 
tioned hay  to  any  one  before  P  No.  The 
meaning  of  that  part  of  the  evidence  is  plain; 
the  girl  bad  told  other  people  there  was  bay 
tn  tha  raom,  thoagfa  tha  had  not  told  it  to 
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AdamsoD  before ;  and  we  tbati  prove  she  de- 
clared 90,  in  the  very  first  deacriptioD  she 
ga?e  of  the  room.  But  Mr.  Adamfon  himself 
will  be  called  in  behalf  of  the  prisoner,  aod  he 
will  swear  he  never  dictated  to  her,  or  gave 
Jier  the  least  intimation  to  say  there  was,  or 
was  not,  hay  in  the  room.  And  at  there  was  hav 
in  the  room,*^bevond  all  doubt,  1  shall  only  ask 
this  question,  How  came  this  description  of  the 
room  (which  is  a  very  extraordinary  one)  to 
answer,  if  the  prisoner  ne? er  had  been  there, 
and  all  her  story  was  ao  utter  falsity?  But, 
gentlemen,  there  is  one  argument  arising  from 
the  prisoner's  evidence,  that  to  me,  seems  to- 
tally unanswerable:  I  myself  hare  heard  it 
mentioned ;  and  it  hath  been  artfully,  though 
now  it  appears  falsely,  insinuated  to  thousands, 
in  order  to  prejudice  them  against  the  prisoner, 
and  to  leave  no  doubt  but  she  must  be  con- 
victed, that  the  prosecutor  vould  actually  shew 
ivhere  she  was  at  that  time.  1  know  the  gen- 
tleman who  related  it.  And  I  call  on  the  pro- 
aecutor  now  to  account  but  for  any  four  hours 
«ut  of  twenty -eiffht  days,  and  I  shall  be  con- 
Tinced  all  is  a  falsity ;  and  that  she  is  not  only 
Ifreatly  deceived,  but  wilfully  perjured.  Has 
It  been  attempted  to  be  proved  ?  1  beg  leave  to 
■ay  it  has  not  What  weight  then  ought  this 
circumstance  to  have  with  you  ?  It  ought  to 
Lave  more  or  less,  according  to  the  time  or  op- 
portunity that  there  hath  ^n  to  prove  where 
the  was.  Had  the  fact  happened  but  a  week 
ag^,  i  must  confess,  it  might  with  truth  be 
said,  there  was  neither  time  nor  opportunity  to 
make  the  inquiry.  But  let  us  consider  the 
circumstances  of  this  case ;  the  fact  committed 
a  year  and  a  half  ago— talked  of  before  it 
wme  to  trial — ^from .  the  time  of  trial  to  this 
time ;  I  will  venture  to  say  there  never  was  a 
fact  that  bath  undergone  pp'eater  or  more  par- 
ticular inquiry.  There  have  been  accounts 
published,  which  have  gone  all  over  the  king- 
dom ;  and,  I  believe,  I  may  with  truth  say,  all 
over  Europe.  I  do  not  believe  there  is  an  in- 
dividual in  this  great  city  that  has  not  heard  of 
this  affair,  nor  bath  a  company  met  for  one 
single  evening,  where  this  was  not  a  subject- 
matter  of  conversation.  Then  was  tiiere  not 
time  or  opportunity  to  inquire  into  it  ?  There 
certainly  was ;  and  unless  they  can  shew  what 
has  been  suggested,  1  mean  where  .she  was,  it 
is  one  of  the  strongest  arguments  in  the  world 
in  favour  of  the  prisoner.  Thus  then  it  stands 
on  the  Ovidence  on  behalf  of  the  prosecution. 

With  respect  to  our  evidence,  I  shall  again 
lake  notice,  that,  as  to  the  facts  themselves, 
one  witness  hath  positively  sworn  to  them ;  I 
mean,  the  prisoner.  Y  ou  cannot  now  expect 
other  witne!«es  to  swear  to  confirm  her's,  as  to 
them ;  there  never  was  but  one,  and  \hat  the 
prisoner  is  now  deprived  of;  therefore  all  we 
can  do,"  will  be  to  support  lier  by  circumstances 
and  probability.  And,  in  the  first  place,  we 
shall  shew  you  the  utmost  probability  tor  her 
going  there,  f«»r  two  reasons:  Because  she  is 
-traced  in  the  road  from  thence  (and  not  a  tittle 
Hi  evideooe  |o  say  she  was  farther)  towards 


London,  aod  not  by  one  person  ooly,  or  by  per* 
sons  who  seemed  to  take  no  notice  of  her;  but 
we  have  in  our  briefs  no  less  than  three,  who 
saw  her  go  by  dressed  in  that  very  particular 
manner  in  which  she  came  home,  tracing  her 
from  that  very  place  towaids  London.  One  of 
the  men,  at  one  of  the  turnpikes,'where  she  en- 
quired her  way,  went  farther  than  merely  de- 
scribing her  dress ;  he  had  an  opportunity,  by 
asking  her  questions,  of  seeing  her  face ;  and 
he  will  tell  you,  by  the  observations  he  made 
then,  and  by  seeing  her  soon  af\er,  he  verily 
believes  her  to  be  the  same  person. 

When  she  came  home,  she  gave  the  account 
you  have  heard :  but  the  manner  in  which  she 
gave  it,  is  very  well  worth  your  consideratioQ  ; 
it  was  not  given  in  a  wanton  manner,  not  with 
that  eagerness,  or  in  that  hurry  an  impostor 
would  nave  told  it,  in  order  to  run  through  th« 
chain  of  her  story,  and  tell  it  as  soon  as  she 
'  could,  fearing  she  should  forget  it  How  does 
the  tell  it?  More  as  if  she  was  desirous 
of  concealing,  than  of  artfully  publishing  it. 
Yon  find  her  at  her  first  arrival  so  weak,  that 
she  could  not  run  into  a  long  detail ;  and  whea 
she  grew  more  able  to  relate  it,  it  came  out  only 
by  answers  to  questions  asked  from  time  to 
time  ;  in  which  she  answered  no  farther  than 
the  question  absolutely  required,  or  obliged  her. 
Is  that  like  a  formed  scheme  or  story  ?  It 
seems  to  me  totally  otherwise.  But  what  will 
you  say,  when  this  same  >Iary  Squires,  who^ 
as  Mr.  Davy  bath  urged,  cannot  be  mistaken 
for  another,  who  has  that  remarkable  stamp 
upon  her  countenance,  as  he  hath  expressed  i^ 
is  proved  by  twenty- five  or  thirty  witnesses 
(many  of  whom  are  persons  of  figure  and  for- 
tune) to  be  at  £nfield  Wash  on  the  16th  or  17th 
of  December  ?  Was  she  only  seen  to  go  by 
as  a  traveller?  No,  that  is  not  the  case ;  many 
conversed  with  her;  she  talked  of  losing  a 
little  horse,  and  was  lamenting  her  loss ;  she 
enquired  after  this  horse  of  several ;  of  some 
who  were  strangers  to  her,  and  of  others  that 
had  known  her  for  a  long  time.  With  respect 
to  the  first,  they  asked  her,  how  they  should 
know  her  horsed  she  not  only  described  him, 
but  told  them  that  he  bad  a  lock  on  with  her 
name :  they  then  asked,  what  her  name  was  ? 
she  told  them  Mary  Squires.  We  shall  produce 
some  farmers,  in  whose  bams  she  hath  lam  for 
three  or  four  days  together,  to  ideutify  her  per- 
son ;  and  no  one  can  suppose  but  that  these 
witnesses  are  as  little  liable  to  mistakes,  as  any 
produced  on  behalf  of  the  prosecution.  Aud 
this  observation  you  will  carry  with  you  doriog 
the  whole  course  of  our  examination,  that  we 
shall  not  produce  one  witness,  who  doth  not  live 
witliin .  ten  miles  of  London,  nor  one  that  the 
prosecutor  hath  not  long  known  of;  they  will 
ue  regarded  or  not,  in  proportfOu  as  their  cha- 
racters do,  or  do  not,  stand  impeached  ;  aod 
when  I  have  said  this,  I  defV  the  prosecutor  to 
impeach  the  character  of  any  one  witneia. 
With  respect  to  the  witnesses  on  behalf  of 
the  prosecution,  it  is  absolutely  impossible 
to  know  tbeir  cbaracterS|  or,  at  least,  to 
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yifvcihiB;  Wouie  •!»  m  picked  apst  one 
pboe,  aorf  tnoUicr  at  another;  and  the pri- 
Hoer  enMoefer  know,  befiore  ehe  beard  tiieir 
tnliBMjf  irbo  waste  be  esraonifted  airainst  her. 
Sippwyyee  believe,  from  tbe^rl'a  account, 
fnBifcewitMaca  we  shall  produce,  that  Mary 
fifwiiiiif  at  Eofield,  there  ia  aneod  of  all  at- 
teapttaftliedefeoce  that  was  set  np ;  and  i  dare 
aqr/w  viil  believe  it,  when  we  prove  to  you 
(tfacb  we  ihaU  certainly  do)  from  geotieo^eD 
mk  vent  down  with  the  priaooer  to  Enfield 
ffidi,  who  had  no  reason  to  think  mother 
Wdk't  wMlbe  place,  any  otherwise  than  they 
■tttledto  ims^ne  it  the  place,  from  the  ac-  ' 
Mstike  bad  ipven  of  it ;  and,  however  Mr. 
L[oa  ui  Mr.  Adameon  may  differ  in  point  of  , 
•paira,  yet  tbey  mnat  and  will  tell  yoa,  that 
Ibi  pli«e  aaswered,  as  far  as  it  could  be  ex*  ' 
pseled,  to  the  description  that  was  given  by  the 
pimur.  We  are  not  to  catch  at  nice  and  mi- 
Me  dfcumstances,  with  respect  to  the  do- 
■rifNioo  of  the  room :  if  you  were  to  make 
itt  i  rair  of  jodging*  of  the  troth  of  the  etory ,  i 
CMader  how  the  people  that  were  in  the  house 
Mryii  their  descri|>tions.  There  were  also 
Me  pto-tilet,  Jadifth  Natus  says,  in  the  room: 
li  any  body  else  mention  them  but  herself  f 
^  ans  says,  there  was  a  tub  in  the  room :  { 
A  My  body  else  mention  it  but  him  ?  Yon 
^vre,  \%  is  impoaaible  to  be  conceived,  that 
nil  poor  fjfirl,  who  perhapa  might  be,  and  in- 
itM  there  is  the  greatest  reason  in  the  world 
liheoertiia,  waa  in  a  fright,  should  be  so  fery 
^te  tod  exact  with  renpect  to  every  parti- 
t>hr  is  the  room.  But  then  it  is  said,  sup- 
pMiaf  the  prisoner  not  contradicted  in  her  ac- 
IMat  in  Ibis  respect,  yet  it  is  plain  her  mother 
^  she  contradict  each  other ;  for  the  mother 
M  abierved  to  cry  out,  when  her  danghtor 
"lancd,  that  she  waa  naked.  Mrs.  Mayle 
■hptea  yon  an  accuuni  of  it,  and  great  stress 
■iMttB  Uid  on  this  observation ;  but  if  ve 
'^■iv  this  expression  coolly,  is  there  anV 
Ni^ia  the  world  to  be  laid  upon  the  words 
■a  faaeai,  who  at  that  time  was  inflamed 
*^  vdigaation  tlmi  her  chibl  had  been  used 
fl^  k  itHraoge  or  remarkable,  that  this  mo> 
^  ahouhl  aggravate  things  P  Besides,  the 
*N*saked'  waa  in  this  particular  a  compara- 
"f^  snt  a  positive  term ;  and  she  might  cer- 
■aly  he  called  naked,  according  to  the  pri- 
*^'*  owtt  account,  comparatively  speaking, 
hahitibe  WIS  when  her  mother  saw  her  last. 
oQtsiipposiag  thin  a  feigned  story,  how  ha|i- 
^^^  it,  ibat  any  one  deMcription  or  circa m- 
ineatiooeil  by  the  prisoner,  should  coin- 
^^  And  there  are  some  circumstances,  aH 
, which  mmasingly  correspond.  How 


*■«  the  chiinoey  in  the  corner  of  the  room  P 
^  ttme  this  pitcher  to  be  in  the  house  P  It 
••■••■ttdilfefeijce,  whether  it  was  in  the  room 
^  ^  HoM  came  it  to  he  there  at  all,  and  so 
*i^y  toaaswt'r  what  ahf;  described  the  first 


.    abe  came  home  ?  We  shall  shew  you, 

V  ptiUHii  thtt  Went  down,  other  circum- 


iiL^  '  ^^^og^ther  as  suriirising,  that  confirm- 
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one,  aikcd,  Oovld  any  person  g«t  oat  of  th% 
window  f  Yon  observe,  White  told  vou,  be- 
cause be  was  forced  so  to  do,  well  Knowing 
that  Adamaon  would  say  so,  that  he  perceived 
aome  lime,  or  lath  and  plaister,  broke  from  the 
wall,  as  if  somebody  had  got  out ;  should  that 
be  the  com,  il  is  the  strongest  circumstancn 
in  the  world.  One  more  I  must  mention  ;  an 
account  was  given  from  the  first  instant,  that 
her  ear  was  blood  v.  A  man,  who  lived  ove^ 
the  wav,  came  andf  found  either  a  piece  of  irov, 
or  a  bidf  of  lead,  under  that  witfdow,  all  bloody, 
and  the  handkerchief  prodticed  here  is  stained 
with  blood ;  and,  if  that  circumstance  should 
be  provedi  it  Is  a  very  strong  one,  and  such  at 
requires  the  utmost  consideration.  There  ii 
but  one  obeervation  or  two  I  shall  mention, 
and  that  is  with  respect  to  what  has  been  called 
the  hinge,  or  sort  of  criterion,  or  toach-stone, 
upon  which  you  are  to  try  this  narration ;  and 
that  is  the  letter.  Mr.  Morton  has  made  some 
strong  observations  on  it;  and  extremely 
strange  it  is,  that  thia  letter  should  not  appear 
dated  in  such  a  manner,  as  to  determine  thd 
truth  when  it  was  wrote,  or  sent  by  tbA 
post.  Was  this  date  (for  yon  will  see  the  letter) 
put  in  any  place  where,  either  by  the  opening 
the  letter,  or  by  the  wax  coming  near  it,  it  might 
be  possibly  injured,  there  would  be  an  end  of 
any  observationa  that  contd  be  made  on  the  oc« 
casion ;  because  yon  ipust  know,  who  reoeiva 
letters  upon  business,  that  it  is  impossible  tn 
unfold  a  letter  sometimes  without  tearing  a  very 
materMi  part  of  it.  Bnt  bow  is  this  P  The 
date  is  in  the  very  ooroer  of  the  letter,  that 
comer  which  waa  sheltered  by  the  folding  of 
it,  and  must  have  been  the  last  that  could  have 
received  an^  injury;  it  was  not  near  the  wax 
or  seal,  ot  liable  to  aoj  injury  on  that  account ; 
and  althongh  the  outside  was  all  dusty,  this  part 
being  folded  in  was  as  clean  as  possible ;  how% 
therefore,  this  part  of  the  letter  in  particular 
came  to  be  torn  off,  is  a  matter  beyond  m^  com* 
prehension,  and,  I  am  certain,  yon  will  gtf# 
this  observation  the  weight  it  deserves. 

Then  thus  it  stands  upon  the  evidenee  ott 
both  sides  i  and  gentlemen,  I  shall  now  only 
mention  to  yon  again,  that  upon  trials  for  per* 
jury,  we  are  not  to  convict  a  person  merely 
upon  conjecture,  improtiability,  or  argument. 
1  iold  you  before,  and  under  the  direction  of  the 
Court  1  shall  repeat,  that  every  person's  oatbp 
thoiifirh  perjury  is  asst^ed  in  it,  is  to  be  const* 
dered  as  one  witneaR :  if  a  man  forswears  him* 
self  in  an  answer  in  chancery,  one  wKneaa  only 
contradicting  it  is  of  no  signification,  as  both  are 
to  have  equal  credit :  she  then  is  the  only  per* 
son  that  speaks  of  the  fact  of  this  transaction, 
and  that  is  not  controverted  but  by  circum- 
stances and  argumenta :  and  if  any  witnese 
could  have  bc«n  produced,  or  any  evidence 
given,  that  conM  have  cleared  up,  and  explained 
this  intricate  affair  (for  so  I  will  call  it,  even 
upon  their  evidence  given),  and  the  proseca^ 
tor  hath  omitted  so  to  do,  which  to  me  seema 
pMn  to  a  deraonatrationy  jrou  wiH  then  pre- 
aume  in  lavottr  of  innoeencey  i^  far  aa  it  ia  pog« 
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■ibler>i><l  eipeciftlly  aftiost  thMe  pertpongby 
ivhom  the  whole  might  ha? e  been  explained ; 
and  if  you  have  the  least  doubt  remaining, 
whether  the  person  is  innocent  or  not,  charity 
aod  Christianity  will  induce  ynu  to  take  the 
favourable  side^  the  consequence  of  which 
will  be,  that  the  defendant  will  be  acquitted. 

Mr.  Williams,  We  shall  lay  oar  evidence 
liefore  yon,  and  begin  first  with  Mr.  Lyon,  the 
maaterof  thisgirU 

E.  Lyon.  Elizabeth  Canning  had  been  my 
aerrant  about  ten  weeks :  on  the  Ist  of  Ja- 
nuary, 1753,  my  wife  jgave  ber  liber^  to  go 
to  see  ber  uncle,  who  lived  at  Saltpetre- Bans. 

Mr.  Williams,  Had  you  known  ber  any  time 
before  f — E,  Lyon.  I  nave  known  her  aixteen 
years  before  she  was  my  servant. 

Pray,  how  has  she  liebaved  bersdf ?— Very 
well :  I  believe  ber  to  be  a  very  honest  person, 
fibe  not  coming  home  that  night,  wo  enquired 
about,  and  seiit  to  her  mother  several  tiniei» 
but  heard  nothing  of  her. 

Whom  did  you  send  T— I  do  not  locoUect  any 
particular  person. 

Had  she  ever  been  guilty  of  auob  neglect 
before  in  not  coming  home  f^-No,  not  at  all. 
The  first  time  1  saw  ber  afterwards  was  on 
the  31st  day  of  the  said  month  before  Mr.  Alder- 
inan  Cbitty  ;  she  was  there,  in  order  to  take  up 
a  person  that  she  said  had  used  ber  ill  at  Enfielct- 
Wash.  J  being  a  little  thick  of  hearing,  can- 
not give  much  account  of  what  passed  before 
tbeuderman;  buttbere  was  a  warrant  granted, 
and  several  of  our  neighbours  went  down  to 
Bnfield- Wash  the  next  morning  on  horseback ; 
1  went  in  a  coadi  with  Mr.  Nash,  Mr^  Hague, 
and  Mr.  Aldridge ;  the  prisoner  and  ber  mother 
went  in  a  chaise. 

Did  she  give  you  any  description  of  the 
toom  she  had  been  confined  in  P — Not  to  me, 
for  I  was  not  with  her. 

Give  an  account  of  what  passed  between 
you  and  a  person  that  met  you  on  the  road. 
-—Mr.  Wintlebury  came  nding  on  horse- 
back, and  said  they  had  taken  a  number  of 
people  in  Mrs.  Wells's  house.  When  we 
came  there,  1  saw  about  ten  persons,  one 
man  and  the  rest  women,  sitting  round  the 
fire,  in  what  they  call  the  parlour.  After  I 
had  been  there  some  time,  Elizabeth  Can- 
ning came,  and  waa  brought  in  and  set  upon 
the  dresser :  I  went  lo  her,  and  said,  Bet, 
will  you  take  any  thing  to  refreah  you  P  She 
•aid,  No.  I  said.  Do  not  be  daunted,  for  you 
have  friends  about  you,  and,  on  the  other  buid, 
»be.carefnl,  and  challenge  nobody  in  this  bouse 
without  you  are  poaitive  of  them.  Sir,  said 
she,  I  will  not  Then,  said  i,  yon  aball  see 
them.  Accordingly  she  was  taken  from  the 
dresser,  and  lecl  hy  two  intp  the  room.  She' 
saw  Mrs.  Wells  firfet,  and  said,  she  had  nothing 
to  aay  to  her ;  and  upon  seeing  Mrs.  Squires, 
she  said.  That  is  t)ie  if  oman  that  cut  my 
iUys  off. 


1 


DM  yon  see  Squires  tbenf^I  did,  verf- 
plain. 

Was  she  aiUing  or  atanding  P^Sbe  was 
sittioff  first,  but  she  got  up  out  of  her  chair. 

When  Elizabeth  Canning  fixed  upon  ber« 
waa  she  sitting  or  standing  P— Squires  was  joaft 

got  out  as  she  charged  ber,  and  came  towards 
er. 

Attend  to  the  question :  was  she  sitting  or 
standing  up  P— The  room  was  full  of  people : 
I  cannot  justly  say,  whether  it  waa  toe  time 
ahe  waa  getting  out,  or  got  out :  several  people 
got  nearer  than  I  did. 

Have  yon  any  reason  to  think  Elizabeth 
Canning  saw  her  face,  before  she  fixed  upo» 
ber  nerson  ?*— I  believe  she  saw  her  Hot. 

Why  do  yon  think  so  P — I  think  she  would 
hardly  charge  ber  without  the  sight  of  ber 
face  ;  I  have  no  other  reason. 

When  Mary  Squires  was  charged  with  beingf 
the  person,  what  waa  done  I— Ae  came  op  t* 
her,  and  aaid,  I  hope  yon  will  not  awear  my 
life  away,  for  I  never  saw  you.  Then  Betty 
Canning  was  carried  into  the  kitoben. 

Did  you  hear  Mary  Squirea  say  where  she 
waa  at  the  time  P^I  did  not  hear  any  thing  of 
that. 

Did  yon  bear  Elizabeth  Canning,  or  any 
body  else,  say  what  day  the  robbery  was  oom- 
roitted  P— No,  I  did  not  hear  any  body  say  any 
thinf  ofit. 

Did  yon  aee  George  Squires  there  ?— Yei,  I 
did ;  he  waa  in  the  room  belbre  Canning  cam« 
in ;  he  pulled  off  his  hat  to  me,  as  soon  aa  1 
came  into  the  room :  I  said  to  him.  How  cams 
yon  in  this  bouse  P  He  said,  1  am  a  traveller^ 
and  came  here  to  lodge.  I  said,  Could  yoo  no4 
find  a  boose  of  better  character  P  That,  how- 
ever, you  must  give  a  farther  account  of  your* 
aelf.    Then  he  sat  down. 

When  Canning  came  in,  waa  she  asked^ 
whether  she  had  any  thing  to  aecnae  Geom 
with  ?— ^he  aaw  Lncy  before  she  did  him :  abs 
said,  that  young  woman  waa  in  the  room  whon 
my  Btaya  were  cut  off:  then  she  saw  Virtnn 
Hall,  and  said  the  same  of  her  ;  but  they  did 
nothing  to  her.  After  that  George  Sqoirao 
was  brought  forward  to  ber :  said  ahe,  that 
roan  looks  very  much  like  the  man  that  robbed 
me  io  Moorfields,  but  1  will  not  swear  to  him; 
He  had  palled  his  great-coat  off  m  the  bouse,  I 
think  before  she  came :  he  bad  it  on  beforo 
justice  Ttobmaker ;  then  she  said,  ahe  verily 
believed  he  waa  the  man,  and  that  was  the  coat 
be  bad  on,  which  be  put  her  gown  imder« 
when  she  was  robbed  in  Moorfiekls ;  but  she 
would  not  swear  te  him. 

Did  you  at  any  time  Kcaivo  a  letter  from 
Gawen  Nash  P— I  did. 

Did  he  at  coming  home  express  any  kind  of 
doubt  about  this  affair  P-*No :  we  all  caoM 
home  together  in  the  coach  ;  he  seemed  very 
well  satwfied ;  I  could  aee  but  very  little  other* 
wise. 

Did  be  say  any  thing  at  all,  wbether  be  waa 
satisfied  or  not  P— I  cannot  say  but  he  did  say 
aoaotftbiqg,  but  I  cannot  leooUeot  what:  Ican.^ 
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icoqUmI  Mr.  Hagfve  nid,  he  did  not  tee  any 
grmte  in  the  duoiney,  nor  piclnrcs  iu  Uie  front 
of  it.  1  Mid,  1  never  bom  that  mentionod, 
bat  tlMBO  Ifcinp  ue  moveablet,  and  may  be 
noved:  wo  bad  a  tittle  talk ;  after  that  we  had 
fc  btuf  ■twiir  at  the  Three  Cwwm  at  Newingtun, 
and  wive  food  Iriendo. 

Did  Mr.  Hague  say  any  thing  due  P — ^No,  be 
Md nothing  else;  there  wai  no  matter  of  doubt 
betwien  timt  time  and  the  trial  of  Maiy  Squires; 
Mr.  Nash  was  once  at  my  house  afterwards, 
ami  an  be  was  going  out  or  the  door,  he  made 
use  of  •  Teiy  odd  expression ;  he  said,  Mr. 
Lyon,  I  hope  Ood  Almighty  will  destroy  that 
Ihnt  be  made  tluit  face  by,  and  never 


another  by  it ;  a  very  odd  exprMsion,  I    vrifth  them  before. 


sitting  smoking  a  short  pipe  by  the  fire,  befora 
Cannrng  came  down. 

Was  her  face  or  back  towardu  you  P-^SBie 
was  side-ways,  partly  lo  me. 

Did  you  see  her  sitting  on  a  chair,  after 
Canning  was  in  the  room  P — No,  I  did  not,  till 
after  she  got  up  ;  but  saw  her  sitting  by  the 
fire,  between  the  people,  just  at  Canning'a 
coming  inta  the  room. 

How  long  was  Canning  in  the  room  before 
she  charged  her  P—Sbe  charged  her  in  a  very 
little  time. 

What  did  the  gypsey  do  upon  thatP-^e 
took  her  hat  off,  and  opened  tne  clout  which 
was  upon  her  bc»d ;  her  fiuse  was  almost  bid 


it  very  well,  meaning  the  gypsey. 
Cross-examined  by  Mr.  Dory. 


ere  yon  at  the  Four-Kings  last  Wednes- 
day?—No,  Sir. 

I  would  be  glad  to  know  where  yon  live  P— 
1  Ive  at  Aldermsnbnry. 

What  is  your  business  P — I  am  a  carpenter. 

How  hmg  had  Blisabeth  Canning  Kved  with 
yonf — Shn   had  lived  with  me  about   ten 


Had  yoo  any  knowledge  of  her  befiire  P— I 
r  her  in  Mr.  Wintlebary's  service,  I  believe, 
upon  two  years.    1  had  before  that  em- 
ployed her  fiuber. 

When  wan  the  last  time  you  saw  her  before 
the  99th  of  January  P— I  saw  her  in  the  morn- 
ing before  ahe  went  out,  on  the  1st  of  January. 
Can  yon  tell,  whether  the  door  from  the 
kilchco  to  the  bay- loft  was  open  or  shut,  when 
Kfanhrth  Cannrng  sat  upon  the  dresser?— I 
Boy  that,  for  the  room  was  full  of 


Wns  the  motive  of  your  going  down  (besides 
the  taking  the  people  up)  to  make  as  many  ob- 
aa  YOU  could  ? — No  doubt  of  that.  Sir. 
why  did  yoo  not  observe  towards 
part  of  the  kitchen  her  face  was  directed, 
when  ahe  sat  npoa  the  dresser? — I  must  have 
shoved  poopie  down  if  I  had,  for  the  room  was 
fail  of  peoplo. 

Were  yon  with  ber  in  the  parlour  P— I  was 
just  at,  or  hardly  in  the  parlour-door. 

How  naany  people  were  there  between  yon 
and  Mary  Squires  f — It  is  impossible  I  should 
tell ;  there  wnghi  be  five  or  six  between  me 
and  the  people  in  m  circle  round  the  fire ;  the 
parlonr  was  almost  full  of  people. 

When  they  were  all  in  the  room,  and  Can- 
ning also  there,  and  yoo  at  a  distance,  whether 
yon  eould  aee  Mary  Squires  sittbg  by  the  fire  P 
—No  otherwise  than  this,  in  a  din  between 
the  people's  shoulders. 

Did  yoo  see  her  sittinff  P — I  did ;  this  was 
all  in  a  very  bttle  time  before  Canning  charged 
btr  with  robbing  her. 

How  iar  is  the  chimney  ftom  the  door  ? — It 
■sv  be  ten  or  eleven  feet 

fhi  yoa  see  her  after  Canning  wa»  in  the 
IBoa?— I  did. 

BadywiMilioWfiwarT^bad;  abawia 


Could  yon  see  the  side  of  ber  bead  when 
jTOtt  was  at  the  door? — Nut  then,  but  befiira 
and  after  I  did. 

How  far  was  Elisabeth  Canning  from  youf 
--She  was  within  about  three  or  four  feet  of 
me. 

Was  she  in  a  direct  line  between  you  and 
Squires? — No;  she  was  partly 'in  the  centra 
in  the  half>moon,  and  Squires  was  upon  an 
angle. 

Was  Canning  at  your  right  or  left-band  P— 
She  was  more  to  my  left  hand. 

Have  you  any  other  reason  for  beltev* 
ing  Canning  saw  the  face  of  Mary  Squires, 
than  from  your  good  opinion  of  herr — No 
otherwise. 

What  was  the  first  thing  Squires  did  or  said, 
after  she  rose  from  her  seat,  to  conviace  i^" 
ning  that  she  was  not  the  person  who  robbed 
ber  P — No  otherwise  than  by  telling  her,  as  I 
have  told  you. 

Did  she  derire  Canning  to  take  notice  of 
her  face  P— I  did  not  hear ;  I  am  thick  of  hear- 
ing at  some  tiroes,  and  I  was  then ;  i  am  mora 
in  winter  than  at  other  times. 

Did  you  hear  Caoniog  say  at  what  time  aha 
had  been  robbed  P — No,  I  did  not. 

Did  Mary  Squires  continue  speaking  after 
the  words  you  before  mentioned  p — Very  little  ; 
the  girl  was  moved  away  presently  afterwards, 
ao  that  they  were  m  that  position  but  a  very 
little  time. 

Did  Mr.  Hague,  Mr.  Nash,  and  Mr.  Aldridge^ 
and  you,  return  home  together  after  this?-* 
We  did. 

What  was  your  discourse  coming  homeP— 
We  had  very  little  talk  in  the  coech  about  it. 

Did  you  return  good  friends  P— We  did,  end 
were  very  jocular,  aa  we  were  when  we  went 
down. 

Did  you  hear  or  understand  any  doubt  they 
bad  touching  this  affair  P— No,  1  md  not. 

Waa  either  of  them  dissatisfied  at  the  ac- 
count she  had  cfiven,  and  at  her  behaviour 
when  in  the  house? — No,  none  at  all ;  we  wero 
as  agreeable  as  we  were  when  we  went  down. 

Recollect  yourself,  and  seriously  answer, 
whether  you  had  any  conversation  with  theso 
gentlemen  about  Canning's  nK>ther  dreaming  a 
dream  P—1  never  did|  nar  mavar  ntutiontd 
any  wwb  tbing. 
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.  Did  yon  erer  say  say  thin^  about  her  mo- 
therms  ^oin^  to  the  coojuror  ? — Going  to  a  coii- 
juror  has  beeu  mentioned,  but  not  by  me. 

Did  the  mother  teliyoo,  five  days  before  her 
daughter's  coming  home,  that  a  conjuror  bad 
told  tier  she  was  in  the  bands  of  an  old  woman, 
and  would  come  home  the  next  week?— She 
bad  told  other  people,  as  I  beard,  but  not  me ; 
1  never  heard  it  from  her  mouthy  I  Defer 
conversed  with  her  about  it. 

When  did  you  hear  it? — 1  don't  know. 

When  did  she  return? — On  the  29ih  of  Ja* 
Huary. 

Have  you  ever  talked  with  her,  since  her  re- 
turn home,  of  any  tbiag  that  passed  during  the 
time  of  her  absence? — I  can  say  nothing  in 
particular. 

If  you  bad  any  conversation  with  her  about 
it,  it  must  be  particular.— I  know  nothing  but 
How  do  you  do,  Betty  ?  But  as  to  relating 
bow  she  was  used,  or  any  thing  like  it,  1  can- 
not tell  any  thing  in  particular. 

Then  what  tk)  you  remember  upon  the 
vhole  ? — 1  have  often  seen  her  and  talked  witli 
ber  since,  but  cannot  remember  any  |>articttlar 
part,  or  words,  that  have  been  related. 
.,  Whether  vou  expressed  to  her  any  surprize 
concerning  tiie  account  she  gave  to  you  of  ber 
ill  usage?-— She  has  never  given  me  an  ac- 
count in  a  particular  manner ;  it  waa  always 
Ifi  other  persons. 

Had  you  any  talk  with  her,  since  her  return, 
relating  to  a  cunning  man  ? — No,  none  at  all, 
lior  don't  know  ahe  has  heard  it  ^  one  thing,  1 
think,  I  recollect ;  at  Mr.  Marshall's  house  I 
was  with  her,  and  asked  ber  thus:  Bet,  if  you 
know  any  thing  of  this  affair,  that  yon  believe 
you  are  mistaken  in,  or  such  like,  I  desire  you 
will  let  me  know  it ;  don't  deceive  us  U|M)n  any 
account.  Sir,  said  she,  I  have  said  nothing 
but  what  is  really  true. 

Have  you  had  any  dispute  or  falling-out 
with  Mr.  Hngue,  Mr.  Aldridge,  or  Mr.  Nash, 
on  account  of  this  affair? — No,  not  on  any  ac 
counts  Some  few  words,  that  I  related,  were 
concerning  the  grate  and  pictures  over  the 
chimney;  Mr.  Hague  was  saying  there  would 
be  some  marks  left  where  they  bad  hung. 

Were  you  foimerly  very  intimate  with 
them?— I  was  with  Mr.  msb  and  Mr.  AU 
ridge,  but  not  with  Mr.  Hague.  1  have  done 
biisiness  as  a  carpenter  for  about  sixteen  years 
for  the  Goldsmiths'  company. 

Are  you  acquainted  with  them  now?-^We 
bave  no  con  vei  sat  ion  now. 

What  is  the  reason  of  the  discontinuance  of 
your  acauaititanee  with  Mr.  Nash?*— My  rea^ 
son  is  this,  that  he  did  not  appear :  that  be 
should  seem  to  have  something  to  say,  and  not 
Bay  it.  I  thought  it  waa  an  odd  thing  not  to 
appear,  and  then  to  appear  afterwarda. 

bid  that  break  your  acquaintaoce  ?— It 
basso. 

Did  you  ever  bear  bim  say,  before  the  trial 
of  Squires  and  Wells,  that  he  did  not  balieve  a 
word  of  the  defendam'a  itoiry?— Na^  not  at 
ally  upon  no  account. 


Did  you  ever  hear  Mr.  Aldridge  tav  e»?^-r 
No:  Mr.  Aldridge  I  bave  seen  caaoaUy  paMi 
and  repass,  Your  bumble  servaut,  and  so  eii  ; 
but  I  was  not4n  bis  company.  When  I  saw 
Mr.  Nash  on  the  morning  of  the  trial  of  tb« 
gypaey  it  waa.  Your  servant,  and  ao  oo ;  but 
no  conversation.  I  never  waa  with  Mr.  AU 
dridge  since  the  time  of  coming  from  Enfield- 
Wash. 

Had  you  used  to  be  frequently  with  bim  be- 
fore?— No,  but  casually. 

Have  you  been  as  intimately  aoqoainted  witb 
Mr.  Nash  aince,  as  before*? — 1  have  been  aa 
his  house.  I  did  not  keep  from  his  house  on 
that  account.  There  was  no  difference,  aa  I 
know  of.  I  never  shunned  bis  house  on  tbai 
account. 

Did  you  belong  to  a  club  at  his  house  ?— 
We  had  a  club  of  all  the  workmen  lielongin^ 
to  the  Goldsmiths  company  at  his  house  ^  that 
is  plumbers,  bricklayers,  and  others. 

How  often  did  you  usually  meet?— Some- 
times once  a  fortnight,  soroetimee  three  weeks. 

Did  you  go  pretty  ooiiatanily  ?*-I  did. 

Have  you  frequented  that  club,  and  drank 
there,  as  you  used  to  do  before?— I  declared 
off  upon  that  very  account,  because  he  did  not 
appear  on  Squires's  trial ;  and  after  that,  Mr. 
Nash  making  use  of  my  oame  in  sundry 
places,  i  resented  it. 

Then  I  desire  to  know  of  you,  whether  fhmoi 
the  time  of  your  r<>turn  from  Enfieki-Waah 
with  Mr.  Nash  and  Mr.  Aldridge,  to  the  trial  of 
the  gypsey,  your  intimacy  waa  the  same  wttia 
them  as  it  had  been  before? — I  had  not  seen 
Mr.  Aldridge.  I  had  no  dislike  against  bim  till 
afterwards,  that  things  went  in  aueb  a  hue  that 
were  disagreeable.  Mr.  Nash  had  been  at  my 
house,  as  I  observed  before.  I  did  not  kecfi 
from  Mr.  Na»h  on  that  aecoont  till  aher  the 
trial  of  ihegypsey. 

Are  you  sure  of  that?— 1  aver  it.  I  knoir 
nothing  to  the  contrary.  I  had  no  dislike  to 
him,  till  after  tliat  trial . 

Durittg  that  perio<l  of  time  between  your  ra« 
turn  from  Enfield- Wash,  and  the  trial  of  Mary 
Squires,  did  you  ever  hear  Nash  say  any  thin^ 
of  his  disbehef  of  Caouing's  stoi^,  or  that  be 
thought  it  improbable  ?—  Indeed,  1  did  not. 

Whether  Mr.  Nasli,  Mr.  Aldridge;,  and  Mr. 
Hague,  wlien  they  went  witb  you  to  Bofield, 
had  not  the  same  evid«>nce  of  the  truth  of  the 
story,  and  all  ita  circumsiances,  aa  you  bed  P-^. 
1  know  the  coach  sto|»p<^  two  or  three  times  i 
as  tor  Mc  Aldridge,  be  was  very  little  there  ; 
Mr.  Nash,  waa  in  the  house,  and  saw  aa  mooh 
aa  1  did. 

'Why  did  not  you  snbpsMia  those  three  per- 
sons to  give  evidence  on  the  trial  of  Souirea?— 
1  was  not  concerned  in  the  thing,  there  wove 
other  persons  concerned. 

Who  were  fixed  upon  aa  praoeeolMa  ?«-«-i 
don't  know. 

Were  you  examined  before  tbe  graad  jury  t 
-^No,  I  waa  not 

Did  not  you,  on  4he  15tb  of  Febraaiy,  tat 
yaw  Bant  la  i^  paper  ta  aBODtmifa  canmba- 
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im  ctny  on  the  proncotioD  P-^Tbere  wu 
n  J  nsae  is  piiac  .to  ao  adrertiaeiiieiit,  wbeo 
|hm  vere  fmnd  geBtiein«o  together. 

I>M  tliejr  make  oae  of  your  aane  witboul 
]|^oveoBMit?— No,  llieydid  not:  they  men- 
tiaBed  ibn ;  they  thought,  as  I  waa  the  master, 
it  waaM  be  more  agreeable  to  pot  it  io ;  I  said, 
Cwtlsmgn,  if  thai  ia-the  casa^  p«t  it  in. 

Did  not  that  contain  a  reward  for  the  appre- 
baading  tivo  men  concerned  io  carrying  her 
dwm  to  Enfield- Wash  ?  and  did  yoa  adranoe 
any  money  towarda  paying  that?— 1  waa  half 
agninen  :  the  rest  were  the  mme.  Aa  to  pay- 
ing in  particolarf  that  was  not  oMotioned. 

Vr.  Davy,  The  advertisement  conclades 
with  these  words:  *  Whoever  will  take  or  ap- 
*  prehend  one,  or  either  of  them,  &c.  Francis 
'  Roberts,  Aldermanbury,  Edward  Lyon,  Al- 
'  dermanbory,  the  girPs  master/ 

£Croos-examination  continued.] 

Did  you  cenaeal  to  the  poUicatioa  of  this 
paper  ?~I  did. 

Whether  there  was  not  a  snbseriptioa  go'ing 
an,  io  order  to  enooorase  her  for  her  virtoe  f 
Was  yoa  one  of  those  7— I  did  not  go  aboat 
to  get  faer  any  money ;  there  were  persons 


Did  yoa  contribole  to  the  ezpence  of  the 
pnseeotioB  of  the  gypecy  end  WeUs  at  the 
Qld-Bniley?— Ididnolnct;!  had  no  concern 
m  Ike  deli?ery  of  the  money ;  tlie  sabs cription 
was  not  made  then ;  I  subscribed  nothing  to 
that;  what  I  did  was  since  that. 

How  mnch  did  yea  eontribnte  towards  the 
carrying  on  the  prosecution  of  Squires  P— No 
VMe  than  that  half  guinea  then. 

IMd  jwn  giro  eridence  on  that  trial  of  what 
pnmed  at  Wells*s  house  ?— I  did. 

Do  you  think  Mr.  Nash,  Mr.  AUridge,  and 
lir.  Hague,  could  hear  what  passed  aa  well  as 
yea?»-They  could  hear  better  thaa  1. 

Did  you  see  them  in  the  room  where  she 
mys  she  waa  confined  P— I  cannot  tell  whether 
Ibey  were  in  the  room ;  I  saw  them  in  the 


Why  were  the  three  not  called  to  gire  e?i- 
asainst  Squires  and  Wells,  as  well  as 
yourself P— I  as  mach  bdiered  that  Mr.  Nash, 
when  I  saw  him  in  court,  came  upon  that  affair, 
as  ever  1  bdiered  any  thing  in  my  life. 

Did  you  at  that  time  beueve  he  wouhl  gire 
evidcnee  for  or  against  the  gypieyP«>--I  be- 
iercd  be  would  agaiost  the  gypsey,  as  I  did. 

Waa  there  no  dub- day  betwixt  yonr  going 
daws  lo  BnAeld-Wash  and  the  trial  P—ican- 
Bst  tell  whether  there  was  or  not ;  if  there 
was,  I  miglit  not  be  at  it.  I  remember  going 
heme  after  the  trial  was  ever:  Mr.  Aldridge 
■sat  kia  ssrvaot  after  om,  who  saki,  hie  master 

Eve  his  service  to  mo,  and  desired  to  know  4 
w  Ike  alRur  want:  1  said,  They  are  both 
esat.     I  went  directly  to  Mr.   Nash's,  and 
drank  a  glasa  of  cyder,  birt  do  not  know  that  i 


ISeoige  Squires  there,  and  how  was  he  dressed  P 
•—He  was ;  he  then  bad  his  great- coat  on. 

Was  it  put  on  in  order  for  the  defendant  to 
aee  whether  that  was  the  man  or  not  P — ]  don't 
know  that. 

Didyoo  not  say,  upon  the  trial  of  Souires 
and  Welbi,  that  she  said  he  looked  more  like 
the  man  after  he  had  that  coat  onP — She  did 
say  to  that  purpose. 

How  came  the  justice  not  to  commit  him  P— 
Why,  we  mentioned  that  it  was  a  pity  they 
were  not  all  committed. 

Did  you  hear  George  desire  he  mii^btba 
committed  P — No,  1  oever  did:  ao  different 
from-that,  that  when  the  oaittifflus  was  writing, ' 
he  looked  over  a  woman  land  aeemed  to  quiver 
a  little)  to  aee  whether  there  waa  a  mittimus 
making  for  him,  as  I  took  it;  but  I  did  not 
hear  him  exprem  a  word  about  it. 

It  seems,  yon  believed  the  giri's  story  from 
the  first  hearing  P— I  did. 

Did  you  take  any  metkod,  from  that  time 
to  this,  to  satisfy  yourself  about  it  P— I  got  far*t 
ther  evideoce  of  the  story  as  far  as  I  could,  in 
questioning  the  giri  at  Mr.  Marshall's,  as  I 
mentioned  before ;  i  had  no  doubt  at  all. 

You  bkl  her  be  carefol ;  do  yon  believe  she 
was  careful  P — I  believe  she  was. 

Then  why  did  you  desure  her  toreeoirect  her* 
self,  to  see  if  she*  was  mistaken  P— Becaoae 
there  was  such  a  great  clamour  about  it,  and  1 
waa  willing  to  aak'her  again. 

Mr.  Willianu,  Whether  you  did  not  give 
the  gentleman  a  true  answer  befiire,  vrnen 
vou  told  him  you  had  been  instrumental  ia 
bringing  them  to  be  discovered  in  the  adver* 
tisement  of  twenty  pounds  P 

£.  Xyoa.  Yea,  1  had  been,  and  would  have 
turned  out 


Wemyov  thaa  ang^  with  Mr.  Nash  P— Nt». 
WhMi  yea  wccaat  juitraeTMhmakar^i  wae 


Mr.  Willianu.  M  v  lord,  we  are  now  to  read 
the  letter  that  Mr.  Nash  owns  to  be  bis  hand- 
writing.— (To  E,  Lyon.)  Is  this  the  letter 
that  you  received  P 

E.  Lyon.  This  is  it.  (He  takes  it  ia  &is 
band.)  It  appears  to  have  been  wrote  on  the 
10th  of  February. 

Mr.  WilRanu.  Did  not  you  think  he  was  a 
well-wisher  to  the  discover v  of  this  affair  ? 

£,  Lyon.  Indeed  I  did,  and  all  the  time 
afterwards,  to  the  time  of  the  trial. 

Mr.  Williami.  How  old  is  tbe  girl  now  P 

JS.  Lyon.  I  believe  about  nineteen  yean  of 
age. 

(The  Letter  read.) 

««  Mr.  Lyon ;  Feb.  10,  1755. 

«  I  am  ioformcNi  by  Mr.  Aldridge,  who  has 
been  at  Enfield,  that  if  a  person  be  appointed 
there  to  receive  contributioa,  some  money 
would  be  raised  in  that  place  for  the  unhappy 
poor  girL    I  wish  you  success,  and  am  yourX 

«'  Gawbn  Nash." 

Directed  on  the  back,  **  To  Mr.  Lyon,  AI» 
dermanbnry." 

Tkemtm  CdUy  sworo. 
T.Mhy,  I  am  uade  to  the  prisoner,  and 
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live  at  Saltpetre-Bank ;  I  am  •  glan-blower ; 
on  the  l8t  of  January  was  twelye-month,  she 
came  to  my  house,  and  stayed  from  twelve 
o'clock  to  about  nine  io  the  evening^.  She 
li?ed  servant  then  with  Mr.  Lyon.  After  we 
had  supped,  I  and  my  wife  went  alopgf  with 
her  homewards,  to  the  end  of  Houndsditcb  ; 
we  parted  with  her  there. 

Mr.  Morton.  How  was  she  dressed  P — T, 
Colley,  She  had  a  sort  of  a  strip'd  gown  on,  I 
canuoi  telllhe  name  of  it. 

Was  she  well  and  hearty  at  that  time? — She 
was. 

Where  did  she  say  she  was  gfoing  P— 8he 
told  me  she  was  [sroing  to  her  master's,  and  was 
in  her  way  there  when  we  left  her. 

Had  you  any  reason  in  the  world  to  doobt 
but  she  was  goinff  there  P — eNo,  1  had  not. 

How  near,  and  what  a-kin  is  she  to  you  P-^ 
ily^wife  is  her  father's  sister. 

Had  you,  upon  your  oath,  any  reason  to  be- 
lieve that  she  was  a- breeding? — N(^  I  had  not. 

Cross-examined  by  Mr.  WilUs,* 

•  What  time  did  ahe  comeP — ^About  twelve 
•'clock  at  noon. 

•  Did  any  body  come  with  her  that  day  P— 
Vo,  nobody. 

Was  she  in  perfect  health  P-^I  never  saw 
her  better,  as  I  know  of. 
.  What  bad  you  Co  dinner  P— Some  of  a  cold 
ahoulder  of  mutton  and  potatoes,  which  was 
pressed  the  Sunday  befori^ 
.  Did  she  eat  a  hearty  dinner  P— She  eat  as 
hearty  as  she  could ;  she  seemed  to  eat  as 
bearty  as  I  did. 

.  *  This  cross-examination  was  ridiculed  by 
Foote  in  a  farce,  in  the  performance  of  whiish 
he  exercised  his  talent  or  mimicry,  by  a  very 
•nccessfol  exhibition  of  Mr.  Willes's  peculia-. 
lities  of  voice  and  manner. 

In  vmdication  of  Willes,  Mr.  Malonie  has  ob- 
aerved  (in  his  Inquiry  into  the  Authenticity  of 
the  Papers,  &c.  which  in  1795  were  published 
as  the  writings  of  Shakspeare,  queen  Eliza- 
beth and  the  earl  ofSouthampton)  **  Persons  who 
hre  not  conversant  with  legal  subjects  or  the 
tniei>lject  of  lawyers  in  their  examination  of 
evidence,  are  frequently  surprised  at  minute 
questions  put  to  witnesses,  which  they  think 
aitber  vexatious  or  impertinent ;  and  on  such 
occasions  the  well-known  ouestion  which  a  late 
admired  e6mic  actor  introduced  into  one  of  his 
pieces,  and  which  be  rendered  still  more  ridi- 
cukHis  by  imitating  the  thin  and  stridulous  voice 
of  an  eminent  barrister,  who  was  afterwards 
raised  to  the  benob— <  Pfeny,  now  let  me  ask 

200,  was— the — ^toast  buttered  on  both  sides  P' 
\  often  mentiooed  with  much  satisfaction  an<l 
applause  by  those  who  have  attended  more  to 
the  humour  of  the  theatre,  than  the  investis^- 
Iton  of  truth.  But  the  judicious  lawyer,  when 
lie  asks,  not  precisely  such  questions  as  the 
English  Aristophanes  has  invented  for  him, 
hot,  in  the  case  (we  will  suppose)  of  a  dis- 
puted Witt— wheUicr  the  tastator,  when  he 


This  being  new-year's  day,  what  did  yott 
give  her  to  drink  P-<-She  drank  tome  ten*shiU 
ung  beer,  which  I  had  in  the  house.  1  was  at 
work  in  the  afternoon. 

Does  yoirr  wife  drink  tea  in  the  afternoon  P— 
She  generally  does,  whether  she  has  eoropany 
or  not. 

Have  yon  seen  your  niece  drink  tea  P— -I 
have. 

Do  you  think  yonr  wife  and  she  bad  te* 
that  afternoon  P — 1  do  really  believe  they  had. 

Does  your  wife  i^enerally  have  bread  and 
butter,  or  toast  with  her  tea,  or  notP— 8h« 
generally  chuses  toast  and  butter. 

What  time  did  you  return  home  ftvm  work  f 
—At  about  seven  in  the  evening. 

What  had  you  for  suj>per?-^We  had  soma 
of  a  sirloin  of'^beef  roasted. 

Did  your  niece  eat  of  that  P — She  eat  a  small 
quantity  of  that,  but  could  not  eat  much. 

What  did  she  drink  after  thatP— -She  drank 
a  small  quantity  of  ten  shilling  beer. 

How  far  did  yousfo  with  herP — 1  went  with 
her  to  the  end  of  Houndsditcb,  almost  to  the 
Blue  Ball. 

Who  went  with  yonP — None  but  my  spouse 
and  her. 

Did  you  stop  at  all  by  the  way  P— We  did 
not. 

What  sort  of  a  bat  bid  your  cousin  on  at  thie 
time?— >She  had  a  sort  of  a  chip,  a  white  hat. 

Had  you  any  other  entertainment,  than  what 
ou  have  mentioned,  either  at  noon  or  night  P— * 
~o,  we  had  no  other. 

Had  you  any  minee-pies  in  your  house?— 
No,  1  had  not. 

Do  you  know  of  her  buying  a  penny  pye  P 
—I  cannot  tell  where  she  came  by  that. 

You  are  sure  you  gave  her  none  at  your 
house  P— I  had  none,  and  gave  her  none. 

You  don't  know  what  money  she  had  about 
herP — My  wife  told  me,  she  asked  her  to  m 
with  her  into  Rosemary -lane  to  buy  a  chide, 
when  1  was  at  work ;  but  I  cannot  tell  how 
much  money  she  bad  in  her  pocket  at  that  time. 

By  Mr.  Morton, 

Was  the  toast  buttered  on  both  sides,  do  yoa 
think  P  Here  have  been  a  great  many  ques- 
tions asked  in  order  to  foree  a  stool.— (}o/^.  I 
cannot  tell. 

When  did  yon  bear  she  was  missing  P-^I 

made  and  published  it,  was  sitting  up  in  hie 
bed  or  in  an  arm  chair ; — what  was  the  size  or 
form  of  the  room^ — how  many  persons  were 
present — who  lighted  the  candle,  or  furnisbed 
the  wax  with  which  it  was  sealed,  &c.  perfeotly 
understands  what  be  is  about;  and  in  cases  of 
fiction  and  fraud,  the  event  often  moves  the 
.propriety  of  soch  an  examination ;  ror  by  the 
answers  given  to  these  questions,  compared 
with  the  testimony  of  others,  and  the  real  laot, 
the  instrument  set  up  is  quickly  overthrown.'*. 
See  the  Examinations  (pn,  345, 346)  of  Clarke 
and  Hawkins,  as  to  whetner  the  Ibwil  ware  b6il« 
ed  or  roasted. 
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hoard  thii  Ibc  nme  eveaiDg ;  her  mother's  ap- 
pcentice  cuoe  to  my  house  that  seme  oigbt. 
and  esUed  sod  swaked  roe  and  my  wife  out  of 
oar  deep,  as  nigh  as  I  can  guessi  between 
detcu  aod  twelve  o'cfc>ck« 

How  lar  is  Houudsditch  from  Aldgate  P — It 
inay  be  about  ten  yards ;  I  told  the  apprentice 
I  parted  with  her  at  the  eod  of  Hounds- 
ditch. 

V^at  did  the  apprentice  say  ?— fle  said,  the 
girPs  master  bad  been  at  bis  mistress's  house, 
and  wanted  to  know  where  she  was,  and  upon 
||Ht  aoenunt  he  came  to  know. 

Alice  Colley  sworn. 

A,  CoUejf.  I  am  wife  to  the  last  endence,  and 
^snt  to  Elizabeth  Canoing ;  abe  came  on  New- 
year's  day  was  twelfo- month,  about  twelfe 
f'dock,  to  our  house,  baring  a  holiday,  and 
Stayed  tiU  about  nine  at  night;  then  my  hus- 
'  and  I  went  along  with  her  as  far  as  the 
of  Houndsditcn  towards  her  master's 
;  there  we  parted  with  her. 

Mr.  Nares,  Was  she  in  good  health?— J.  Col' 
fgf.  She  was,  in  all  appearance,  as  well  as  I  am 
Bsw,  to  outward  appearance,  f  stood  and 
leaned  across  a  post,  and  saw  her  go  directly  on 
her  way  down  Uoundsditch ;  then  we  went 
home  to  bed,  and  about  twelfe  at  night  the  ap- 
alentice  caine,  aod  asked,  if  Bett^  was  here  P 
My  husband  said.  No,  I  and  my  wife  went  with 
her  as  fitf  as  Uonnsditch,  and  there  parted  with 
her.  Then  the  apprentice  went  away,  and 
casoe  about  six  in  the  morning,  and  my  sister 
alsBg  with  him ;  she  knocked  at  the  door,  and 
cried,  Let  me  in,  which  I  did;  and  the  ap- 
nrentioe  went  to  the  glass-house  to  my  hus- 
band ;  she  told  me,  Betty's  master  had  been 
with  her  once  or  twice,  and  they  did  not  know 
where  she  was ;  we  were  all  much  aurprised. 

Croas-exan^ined  by  Mr.  Ooicoyne. 

INd  she  look  to  be  very  heartT  P— She  did. 

What  had  yon  for  dioner  that  day? — We 
had  the  remains  of  a  cold  shouMer  of  mutton 
and  potatoes. 

Did  she  drink  tea  P-^ Yes,  she  did. 

What  had  you  with  your  tea  P— We  had 
toast  and  butter ;  she  ei^  but  a  ?ery  little,  not 
very  heartily ;  but  I  cannot  say  I  minded  her 
mnch. 

Did  you  go  to  an  ale-house?-— No,  we  did 
Bst  I  look  her  once  or  twice  to  the  ^Isss- 
boose  to  see  my  husband  work  some  time  in  the 
aAemoon. 

Was  that  before  tea,  or  after  ? — I  cannot  tell. 

Was  any  body  else  with  you  that  afternoon  P 
— No«  nobody  but  she  and  1. 

Did  J30  go  with  her  to  Rosemary-laneP— 
No,  1  did  not. 

Did  you  ever  sepamte  ?-— No ;  only  when 
snpper  was  ready,  1  desired  her  to  go  and  ask 
her  uncle  to  come  to  supper.  She  went,  aod 
tbey  came  together. 

Did  you  send  her  any  where  else  after  that  P 
•^tf o,  1  did  not,  oflly  to  him  to  an  ale-house, 
0ie  BUck  Boy^  not  above  sersti  op  eight  doors 
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ftom  ne;  and  he  came  with  her  directly  in  a 
few  minutes. 

Did  she  tell  you  what  money  she  had  to  bay 
her  a  cloak  P—No,  nor  did  I  see  what  money 
she  had. 

Did  yon  hear  your  husband  examined  P— 
No,  I  did  not. 

What  time  did  you  part  from  her P— Wo 
parted  with  her  at  Uoundsditch  abont  half  aa 
hour  after  nine. 

Did  yon  pass  by  a  pastry-cook's  in  going  P 
— Wecfid. 

Did  you  buy  a  pye  to  treat  your  niece  P— No^ 
I  did  not. 

Is  the  Blue  Ball  in  Houndsditeh  in  the  war 
to  her  master's  bonse  P — It  is. 

By  Mr.  Recorder, 

When  did  you  see  her  first  again  P-«-Oaking 
Charles's  martyrdom,  and  never  tiU  then. 

JMd  she  complain  she  had  been  confined  P— 
She  did,  and  was  in  bed,  and  very  ill ;  and  there 
was  a  gentlewoman  tatlung  to  her,  named  Polly 
Lyon  ;  we  did  not  care  to  ask  her  many  ques-^ 
tions,  she  being  very  ill  and  in  a  low  condition  ; 
she  could  bardW  speak,  she  was  so  very  faint. 

Can  you  tell  what  it  was  occasioned  by  P— 
By  being  used  very  ill,  and  half-starved. 

Elitaheth  Canning  twom. 

Canning,  I  am  mother  to  the  girl ;  ahe  was 
nineteen  the  17th  of  last  September  :  In  De« 
cember  1753  she  lif  ed  with  Mr.  Lyon  in  AU 
dermanbnry. 

Mr.  WilUami.  Did  you  know  of  her  going 
to  her  uncle's,  Mr.  Colley'sP— Canntii^.  l 
did ;  she  called  at  my  house,  (it  was  on  a 
Monday,  New-year's- day)  and  told  me,  she 
was  going  to  her  uncle. 

Was  there,  or  was  there  not,  any  account 
brought  to  your  house  that  night,  that  she  was 
not  come  bade  P— Mr.  Lyon,  her  master,  came 
to  my  house  just  after  nine  o'clock,  and  said, 
he  wondered  she  stayed  so  long:  I  was 
fri^tened  out  of  oky  wits :  I  sent  my  three 
children  into  the  fields  to  see  after  her,  and  I 
sent  my  apprentice  to  Mr.  Colley's,  her  uncle  ; 
they  said,  th^  had  parted  with  her  after  nine 
o'cfook  at  Houndsditeh.  I  sent  agfain  in  the 
morning,  and  I  went  myself  before  it  was  light» 
Mrs.  Colley  was  a-bed  then :  I  said.  Let  me 
in,  let  me  in ;  Mrs.  Colley  got  up,  and  said,  O 
lack,  has  not  she  come  u  yet?  I  said.  No. 
She  said,  she  left  her  there.  Her  husband  was 
called  from  the  glass-honse ;  and  1  was  ready 
to  run  distracted. 

From  that  time  to  the  SOth  or  dlst  of  Janu« 
ary,  did  you  bear  any  thing  of  your  dauffbtery 
or  know  where  she  was?— She  came  noma 
the  day  before  king  Charles's  martyrdom,  at  a 
quarter  after  ten  o'clock.  I  had  advertised  her 
in  the  papers  the  first  time  on  my  own  head  | 
and  then  afterwards  one  Mrs.  Maynard,  a 
turner's  wife,  came  to  me,  and  said,  Hare  yoa 
adrertised  her  any  more  P  1  said,  I  did  not  think 
to  do  it;  indeed  it  was  out  of  my  power,  it 
was  very  hard  with  me. 
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Did  yott  bear  any  tbiDg  in  coowqaence  of 
this  advertisemeDt? — One  ghwe  roe  a  shillings, 
and  another  gave  me  a  Bhilline ;  so  I  advertised 
her  two  or  tbree  times,  and  nad  no  account  of 
her. 

Upon  your  Oath  did  you  know  any  thini;  of 
her  during  the  time  she  was  gone  f — No^  I 
did  not. 

On  this  nighty  what  time  did  your  daughter 
come  home  ?— A  quarter  aAer  ten. 

Where  was  you  when  she  came  home  P— I 
was  partly  getting  into  bed,  and  my  apprentice 
was  going  to  fasten  the  door.  He  called  and 
said,  Here  is  somebody  at  the  door.  I  said, 
Who  is  it  r  be  said,  Betty.  1  said.  What 
Betty  ?  he  said,  Our  BeUy.  My  little  girl 
ran  screaming  up  to  the  chimney:  1  said^ 
Feel  lier,  feel  her :  1  thought  she  was  aa  ap- 
parition. Slie  came  in  in  Uiis  poature  (describ- 
mg  it,  which  was  almost  double,  and  walking 
side- ways,  holding  her  hands  before  her.) 
When  she  came  up  so,  i  took  her  to  be  an  ap- 
parition. 

What  was  her  dress  ?— She  had  a  foose  bed- 
gown, and  a  raff  about  her  head,  and  her  ear 
was  bloody,  and  the  rae  was  bloody. 

Did  you,  before  she  brought  that  bed-gown 
home,  ever  see  it  before? — No, never  in  my 
life.  1  never  wore  such  a  thing,  so  poor  aa  it 
b  with  me. 

Did  any  of  your  neigbboura  ooooe  ib,  after 
your  daughter  came  home  ?— After  my  daiighter 
eame  home,  the  first  that  came  in  wasllra. 
Woodward ;  my  apprentice  Jamea  ran  and 
fetched  her,  and  Polly  Lyon  next  door  to  ne ; 
and  the  third  person  was  Mrs.  Myen ;,  the* 
Mr.  Roberta'a  maid,  and  Mr.  Wintlebury. 

Now,  when  these  people  were  oome  in,  was 
▼our  daughter  interrogated  by  them  where  she 
had  been?— They  asked  her,  where  she  had 
been  ?  her  master  Wintlebury  teek  her  by  the 
band,  and  aaid,  Where  haveyoo  been?  she 
said,  Sir,  I  don't  know,  but  only  by  aeeing  wof 
mistress's  coach,  the  Hertfordshire  eoach: 
ahe  was  not  able  lo  aay  the  place  where  she 
had  been  at. 

Was  she  able  to  give  an  aeeouat  of  the  per- 
nans?— No ;  she  said,  there  was  an  old  woman, 
aad  two  yonng  ones,  aad  she  abouU  know 
them  again  if  ahe  saw  them,  ahe  thoaght. 

Did  she  give  an  aceooot  ta  yea,  what  sort  of 
an  old  woman  it  was?— No,  one  dU  net 

Did  ahe  give  an  aceounl  what  beiel  her, 
after  her  uncle  Colley  had  left  her  in  Moer* 
ftelda  ?•- -She  aaid,  she  had  been  robbed,  and  by 
what  sort  of  men,  but  she-could  not  tdl  who 
Ihey  were ;  but  that  it  was  the  aame  two  men 
that  robbed  her,  that  dragged  her  away. 

Wbo  asked  her?— We  aH  aahed  her.  Jibe 
gave  aa  accoant,  that  they  palled  her  along, 
aad  after  they  gave  her  a  Mow,  she  could  tell 
ao  DK>ra,  aad  that  she  was  coafiaed  whepe 
there  waa  bay  m  the  room ;  ahe  said,  she  lived 
vpon  bread  and  water;  that  from  the  Friday 
to  the  Monday  aba  bad  aeae  to  aobaiatoa;  and 
gave  an  aceooat  of  the  miMa-pye  she 
^  for  her  brother. 
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Did  she  give  a  deacriptiea  of  a  pitcher  ?— 
She  said  there  waa  a  brokea  pitcher  of  water^ 
that  very  night. 

What  was  done  to  her  that  night?  Did  yoa 
put  her  to  bed  ? — I  did,  and  it  was  6ve  o'cioda 
in  the  morning  betbre  I  could  get  any  warmth 
in  her  feet. 

Look  at  this  pitcher  (Which  she  did).  la 
this  your  pitcher  ? — It  never  was  mine. 

Did  vou  carry  that  pitcher  down  with  yao  ? 
-*I  did  not  1  pulled  off  my  own  atockingi^ 
and  put  them  upon  her ;  and  in  the  mornia^ 
you  might  have  wrung  the  things  about  her» 
she  was  in  such  a  sweat.  Polly  Lyon  brought 
some  wine,  and  Mrs.  Woodward  and  she  mull- 
ed it,  and  when  she  had  some  poured  oat  she 
could .  not  swallow  it ;  ahe  was  in  an  extreme 
deplorable  condition  in  regard  to  her  health. 

Tlie  next  day  waa  any  body  sent  for  oi 
skill  in  a  physical  wa^?— Mr.  Bakler,  th« 
apothecary's  man,  came  in  that  night ;  he  wip^ 
ed  her  ear,  aad  nut  a  plaster  to  it ;  he  gave  he* 
some  drops,  ana  then  went  away.  His  master 
came  in  me  next  morning ;  he  ordered  some- 
thing for  her,  to  give  her,  in  bottles ;  he  asked 
her  aa  to  the  sUteof  her  health. 

What  IS  bis  name? — His  name  is  Bakler. 

Did  the  apothecary  give  her  any  thing  in 
order  to  cause  a  stool  ?— She  had  no  ataol  till 
ahe  had  three  glysten ;  ahe  oonUnned  eJK« 
tremelT  ill. 

Had  yoa  the  advice  of  any  other?— Wa 
had  the  adviee  of  Dr.  Eaton.  I  had  act  oaa* 
veaiaocy  for  her,  having  but  one  room,  and 
the  roon  which  the  boy  lay  in  ;  so  ahe  waacar* 
ried  ftem  my  heoae  to  a  hoase  over  the  way. 

How  came  there  to  be  a  suspicion,  that  it 
waa  at  mother  Wells's  that  she  waa  aonfiaadf 
—She  aeoMaated  the  name  of  mother  Willa  or 
Wells  that  nigbt,  ahe  did  act  know  which  } 
that  ahe  heard  them  call  it  very  plain ;  I  ba« 
lieve  Mr.  Wintlebury,  Mr.  Scarra^  Mn. 
Woodward,  and  Polly  hy^tk^  all  were  there  at 
that  time. 

Had  any  bady  that  waa  there  givea  her  thd 
least  bint  of  Wills  or  Wells,  or  any  naoie  fikm 
it  ? — No  sctol  ever  spidie  to  her,  tiU  her  own 
iBoath  meatisned  it 

Haw  waa  it  first  kaowa  or  believed,  that  thia 
Bsotbar  WyUov  Wella  lived  at  Enfield-Waah  f 
— I  don't  know,  Sir ;  because  she  had  deseribad 
it  to  be  upon  the  Hertfordshire  road:  apoa 
thia  there  waa  application  laade  to  Mr.  Aldccw 
manChitty. 

Who  fixed  it  down  to  be  the  hoaaa  of  nsa^ 
ther  Wella  at  Eofldd-Waah  ?— I  don't  know  ; 
there  were  a-  ^reat  many  people,  and  i  waa  aa 
oonoemed,  1  did  not  hear  all  their  talk. 

Waa  there  -any  prepoaal  lo  go  down  to  Bn- 
fieldWaab?— Tiiere  was;  we  went  down  oil 
the Thorsday  after  ahe  cama  homes  ahe  Ckma 
hoaM  on-  a  Monday  aight:  there  was  Mrr* 
Myera,  Mrs.  Garrat,  aiy  girl  and  me,  and  a 
young  child  in  my  arms :  we  went  In  a  ehaiaa* 

Do  yoa  reeoHect  any  body  that  met  yao  on 
the  read  befbra  yoa  get  wwar-^Yet}   Mfr 
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DM  be  |ive  you  or  Tour  dang^bter  any,  or 
wbat  ileaenption  of  the  house  of  mother  We|lBF 
—Upon  ny  oath  be  did  not. 

DM  be  aril  Betty  any  quettiona  ? — Hia  borae 
wooiil  oat  alaiid  atill :  be  said,  Drive,  coach - 
■UB,  I  vender  you  stay  aoloog.  Thecoacb- 
■MB  aaid,  the  road  waa  ao  bad,  and  such  a  load 
ke  had,  lie  oould  not  go  faater.  He  asked  her, 
what  aoit  of  a  place  abe  waa  io,  aod  if  she 
ceald  reoeaiher  it?  and  abe  said,  she  could. 
Then  he  rode  on,  and  we  came  after.  When 
vecamedowii  there,  I  waa  only  in  the  parlour 
and  kileben. 

Upon  your  oath,  did  you  erer  gfo  up  in  that 
laooa,  which  goes  up  w4iere  your  daughter 
waa  eaafiBed  ?— >l  went  op  one  or  two  steps, 
and  said.  Oh!  oh!  this  is-  the  place  of  my 
cluhPs  ooofinement ;  and  a  gentleman  shoved 
Me,  and  said.  Get  you  down,  get  you  down. 

Recollect,  when  you  came  back,  did  Mr. 
AdamaoB  btil  her  tell  what  waa  in  the  room,  if 
she  oould  ?-*-!  don't  remember  he  did. 

Cross* examined  by  Mr.  Davy. 

I  ildiik  joQ  say,  one  Mrs.  Blaynard,  a 
tamer's  wite,  applied  to  you  to  advertise  her  ? 
— ttie  did  the  second  time ;  but  the  first  thus  I 
did  It  anyaelf. 

(He  shews  her  a  paper)  1  should  bO  glad  to 
kaow  whose  hand- writing  thia  is.— 1  don't 
know  whoae  hand-writing  it  is. 

When  yon  advertised  her,  did  you  carry  the 
pspcr  to  the  press  ? — No  ;  a  young  woman  did 
for  me ;  her  name  ts'Mary  Morthan. 

ffbe  wrote  the  paper  that  Mary  Nortban 
carried  to  the  prew? — I  believe  Alice  Colley, 
her  aaaft,  wrote  the  first  advertisement ;  but  I 
asijietaure. 

Did  yea  see  it  before  it  was  carried  ?-~l  did, 
and  read  it. 

is  this  it?— I  cannot  tell. 

Are  yott  aoguainted  with  Mrs.  Colley 's 
band*  writing  P — No,  Sir,  I  am  not. 

The  first  waa  on  the  4th  of  January,  and  the 
sseood  waa  two  daya  aflerwards,  was  it  not  ?— 
I  believe  it  was. 

Wbo  wrote  the  second? — Indeed  I  cannot 
td),  if  yoo  would  give  me  all  the  world. 

Did  y oa  write  it  ? — No,  Sir,  I  did  not ;  Mrs. 
Mavoard,  the  turner'a  wife,  advised  nte  to  it« 

Did  she  write  for  you  ?— No,  she  did  not. 

Who^  carried  it  to  the  Advertiser  ?— Mary 
Moffthaii  carried  all  the  |iapers. 

Who  delivered  them  to  her?— I  believe  I 
did  ;  1  kiM>w  I  did  the  first. 

Did  yoa,  or  did  vou  not,  deliver  the  aecond 
paper  to  he  carried  to  the  preas  P — 1  did,  I 
think  ;  1  am  poattive  they  were  delivered  in  my 
raoaa,  and  in  my  presence. 

Who  were  in  the  room  at  that  time  ? — Her 
aoat  CoUey  was  at  the  first  time. 

Who  else?— 1  don't  know  there  was  any 
body,  hut  the  young  girl  that  carried  it,  add  my 
chiMreB  that  tifl»e.  • 

Who  were  in  the  room  when  the  second 
paper  was  delivered  ? — I  believe  none  but  the 
young  woman  and  toy  children  then. 
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Who  had  you  the  first  paper  of  ?-- My  sister 
Alice  Colley  wrote  it  iu  my  rmim. 

Do  you  know  her  hand -writing?-— I  have 
seen  her  write  twice  before ;  but  don't  know 
her  hand- writing.  She  wrote  *  scowerer'  in* 
atead  of  *  sawyer.' 

I  see  upon  it  <  scowerer'  is  struck  out,  and 
<  sawyer'  wrote ;  who  had  you  the  second  paper 
of? — I  believe  it  was  done  at  the  White  Lion, 
at  the  end  of  Fore-street,  facing  the  gully- 
hole,  by  either  the  master  or  somebody  there  ; 
Polly  Nortban  can  tell,  for  she  stayed  the 
writing  of  it. 

Now,  had  you  aC  that  time  heard  any  thing 
of  your  daughter's  being  in  Bishopsgate- 
street  ? — Yes ;  1  heard  it  of  a  gentlewoman  at 
an  oil-abop,  the  sign  of  the  Two  Jars  through 
Bisbopsgate,  towarda  Combill.  She  ioforoMd 
me,  she  heard  a  young  voice  scream  out  in  a 
coach ;  but  whether  it  was  a  man'a  or  a  woman's 
voice  she  could  not  tell. 

How  long  was  it  before  the  6th  of  January, 
the  time  of  sending  the  second  paper,  that  you 
had  this  account  from  that  gentlewoman  P— 
I  don't  know,  but  it  was  a  nigb^  or  two  nights 
before. 

Then  her  screamiog'  in  Bishopsgate-street 
was  wrote  in  the  paper  by  your  order  P — It 
was.  I  thought  I  would,  leave  no  stone. un- 
turned to  find  her,  and  so  I  told  Polly  Nortban 
of  that. 

Where  had  you  the  third  draught  of  an  ad- 
vertisement P-<-That  was  wrote  in  my  kitchen 
by  one  Spencer ;  he  did  it  by  the  directions  of 
the  gentlewoman  at  the  oil-shop  for  me,  as  I  ' 
was  advised  by  my  friends  to  do  it. 

Who  advised  you  to  put  a  reward  in  P — It 
was  her  uncle  bid  me  to  do  that,  and  said, 
he'd  pay  that,  if  he  stripp'd  his  skin. 

Had  you  any  knowletlge,  at  that  time,  how 
much  money  your  daughter  had  in  her  pocket 
on  the  1st  of  January  ?— Yes,  I  bad  5  for  I 
lent  her  a  little  box  to  pot  the  half  guinea  in  ; 
for  I  was  to  have  gone  out  with  her  on  that  af- 
ternoon to  buy  a  cloak  and  a  pair  of  mittens. 

When  was  that  agreement  made  to  hoy  a 
cloak  together? — She  made  that  agreement 
with  me,  before  abe  went  from  me  to  go 
to  her  uncle's ;  she  intended  to  returii  to  dm 
that  afternoon,  but  they  would  not  let  her  re- 
tufn  till  she  had  a  hot  aopper,  becailae  they  had 
nothing  but  cold  ? ictoals  for  dinner. 

How  much  money  bad  she  in.  her  pocket  at 
that  tiDoJIeP— She  had  half  a  guinea,  three  shil- 
lings, and  a  farthine.  I  aaw  the  half  gruinea 
{lut  into  the  box,  and  abe  put  the  three  shillings 
oose  into  her  pocket ;  and  the  night  6he  re- 
turned, she  gave  the  fiirthing  to  her  brother. 

Waa  thirteen  and  aiz- pence  farthing  all  the 
money  she  had  P— It  was. 

When  you  advertised  her  the  last  time,  did 
you  know  then  what  money  abe  had  in  her. 
p^etP — Her  brother  said,  she  had  ehaoged  a 
six-pence,  and  gave  every  ooeoftbem  a  itenny  %^ 
and  Mrs.  Lyon  told  me,  she  bad  given  ber  half 
a  guinea  in  gold,  and  three  shillings  in  silver. 

Did  your  child  teU  you  she  had  changed 
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^-peoce  ?-»Yes ;  and  that  the  did  fiat  give 
him  his  penny,  becaute  he  huffed  her  ;  bat  I 
find  with  his  penny  she  bought  a  penny  mince- 
pye. 

Wa4  it  a  half- penny  or  a  penny  each  she 
gave  them  ? — I  don't  know  whether  it  was 
4  half*  penny  or  a  penny  a-piece. 

Did  she  turn  out  her  pocket  to  vou  ?— No, 
i|he  did  not.  She  shewed  me  the  money ; 
half  a  guinea,  three  shillings,  and  a  farthing,  is 
i|ll  I  saw. 

Pid  she  tell  you  it  was  alt  she  hadf — ^No, 
she  did  not. 

How  many  children  had  you  then  ?-^l  bad 
lire  in  the  whole  with  her,  with  the  child  io 
my  arms. 

Who  was  to  have  had  the  mince* pye  P — Brly 
little  boy. 

•  How  came  you  to  advertise  that  she  bad 
tn^elve  sbilliogs  and  nine^ pence  half-penny  ? — 
I  took  it  so,  that  she  had  but  twelve  shiliiogs 
^nd  nine- pence  half- penny. 

Here  it  by  way  of  postcript,  "Had  in  her 
^cket  twelve  f  hiUings,  nine-pence  halfoennj^.*' 
-1-1  ordered  it  to  be  advcQrtised ;  she  had  six- 
pence more,  for  what  I  know. 

I  observe  these  words,  "  twelve  shillings, 
nine- pence  halfpenny,"  are  scratched  onton 
this  paper ;  how  came  that? — 1 6xed  upon  that 
mam,  thinking  she  might  have  changed  some 
money  to  give  halfpence  to  the  children. 

Who  wrote  the  third  advertiseoient  ? — I 
tsn't  tell  who« 

'  How  came  part  of  the  writing  on  the  paper 

*tQ  be  scratched  out  P    iind  1  observe  that  part 

is  not  printed  in  the  daily  paper. — 1  can't 

give  the  reason,  if  yon  would  give  me  the 

vforld. 

When  it  was  delivered  to  Polly  NorthaOi  was 
ii  scratched  out? — I  don't  know. 

1  find  in  this  paper,  "  This  is  the  last  time  of 
1^1  vcrtifting ;"  thatnlsh  is  scratched  out,  and  both 
these  are  in  different  ink  and  different  hands. — 
tdou'tkno^v  that  I  ordered  her  to  be  advertised, 
'*  This  is  the  last  time  of  advertising."  I  could 
liot  have  advertised  her,  had  I  not  had  as- 
sistance, and  my  neighbours  put  me  upon  it  1 
dov't  know  that  I  ordered  any  thing  to  be 
■cratohed  out. 

Did  yon  order  Polly  Northan  to  carry  the 
liapers  du*ectly  to  the  printing-office,  or  else- 
where P— To  the  printing-office. 

After  you  missed  your  daughter  so  long  a 
time,  you  took  all  the  means  in  your  power  to^ 
know  what  was  become  of  her  P— Sure  t  did, 
I  went  to  all  ttie  agents  and  places  where  I 
could  think  of,  leariog  some  casualty. 

Did  you  go  to  WomI- street  Compter  P — ^The 
people  told  me,  if  there  were  any  quarrels,  they 
would  take  all  away,  good  and  bad  together, 
was  the  reason  i  went  there. 

•  Did  you  go  to  a  conjuror? — I  did.  They 
oall  him  the  astrologer. 

Where  does  beiiveP— He  lives  in  the  Old 
Bailey. 

What  is  his  name  P~-I  don't  know  his  nunc : 
be  had  A.  bUck  wig  Of  er  his  face 
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When  4id  you  go  to  him  f— -I  do«*l  Imovr 
when  i  went. 

How  long  after  your  daughter  wu  missiiigt 
—I  don 't  know,   ft  was  before  she  reUtmed. 

What  was  done  there?— I  toHb  him  i  had 
lost  my  9hild ;  and  after  he  had  got  my  money, 
he  bid  me  go  home  and  advertise  her ;  he  said^ 
Make  yourself  easy,  she'll  come  home  again. 

Did  he  tell  you  when  she  would  return  ?•* 
No,  he4Kd  not.  He  only  asked  me  two  or 
three  questions,  and  wrote,  seribUe,  siiribU^ 
scribble  along. 

Did  he  tell  you  she  was  in  the  kaads  of  ma 
old  woman  r — ^No,  he  did  not. 

Recollect  yourself.-—!  don't  know  whether 
be  did  or  no :  be  might,  for  what  I  know. 

Or  what  misfortunes  had  happened  ta  b«r? 
—No. 

Whether  he  did  not  tell  you  she  was  in  Um 
hands  of  an  old  black  woman? — ^Tbe  word 
<  black'  I  don't  remember.  I  know  he  frighted 
me.  When  he  abut  the  door,  and  lighl^  the 
candles  up,  he  looked  so  frightful,  1  vas  glad 
to  get  out  at  the  door  again. 

What  was  his  first  question  ?— I  think,  he 
first  asked  me,  what  1  came  iqr?  I  said,  for 
my  child. 

What  were  the  other  questions? — I  ean't  re* 
collect  them:  it  was  about  her  going  away.  I 
believe  he  asked  her  age. 

Did  he  ask  what  state  of  health  she  was  io  B 
—No,  Sir. 

Nor  when  was  the.  last  time  you  saw  yoar 
daughter? — No. 

Did  be  ask  any  thins  abont  Bishopsjgate* 
street  ?— I  believe  I  told  bira  that ;  he  hid  mm 
advertise  her  again,  makes  me  think  I  did. 

Did  you  tell  him  of  a  dream  you  had  ?«— No, 
I  did  not. 

Had  not  you  a  dream  or  a  vision  about  it?*— * 
I  don't  know  of  any  such  thing. 

Or  an  apparition  ? — No ;  but  I  had  wander- 
ing thoughts. 

What  did  you  mean  just  now,  by  ssying  you 
had  wandering  tbouglits  P — I  say,  i  never  bad 
rest  night  or  day,  for  my  thoughts  were  wan* 
dering.  '  " 

How  Cameron  to  imagine  she  was  confined 
by  an  old  woman  ? — It  never  came  into  my 
thoughts  that  she  was;  I  more  thought  she 
was  murdered  in  Houndsditcb,  and  thrown  into 
some  ditch  there. 

At  this  time,  upon  your  oath,  had  yon  erer 
heard  of  the  name  of  mother  Weftls,  when  you 
went  to  this  cunning  man  ?— I  never  heard  of 
that  name  till  she  came  home. 

Did  you  mention  the  name  of  mother  Welloi 
to  him  P — No ;  I  did  not.\  He  said,  an  old  wo- 
man, 1  believe. 

Did  you  mention  twelve  shillings,  nioe-penoe 
iaifpenny  to  the  conjuror?— I  believe  I  did 
not.  I  was  not  there  long,  for  I  was  all  of  a 
fright  when  1  waa  there. 

Was  there  any  other  person  there  ?-<-I  saw:, 
no  other  besides  himself ;  he  let  me  io,  and  I 
went  by  mvself. 

Who  aJvised  you  to  go  to  him?— A  grout 
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wtmmfti  mjntaghbwMn;  one  ftire  roetiz- 
peooe,  and  another  three-pence,  till  I  got  a 
AiUilif ,  9bd  then  I  went  direbUy. 

Wliat  are  their  Dames  who  ffave  yoa  th^ 
OMMcj  T-^l  can't  recollect  any  of  them.  1  be- 
liefc^  a  gentlewoman  that  lived  cook  or  cbam- 
bemaiil,  who  Mm  at  a  house  over  the  Way; 
fcer  HMe  is  Bin.  Johanna,  being  out  of  place  ; 
I  was  wrio^ne  my  bands  and  tearing  about, 
and  she  adriaed  me  to  go  to  the  cnnning  man. 
Tbare  were  a  crowd  of  people  about  the  door, 
like  a  fair  about  me. 

Toa  advertised  her  as  lost  or  strayed :  why 
did  not  yoa  advertise  your  suspicions  of  her 
bsiag  miirAered  ?— I  never  did. 

Do  y«u  remember  your  saying,  that  you 
bad  inayed  to  God,  and  had  an  answer  to  your 
prayers,  so  as  to  assure  you  that  your  daughter 
vaoid  raliim>?— 1  never  had  no  answei*.  I 
fimyed  by  myself,  and  gave  up  bills  in  the 
ckiirehi  both  at  Aldermanbury  and  Cripplegate, 
and  at  the  meetings  and  Mr.  Wesley's.  1  did 
■ot  leave  a  meeting  or  a  place  where  I  could 
pat  op  a  hill  in. 

Of  wkat  religion  are  you  P — I  am  of  the 
fiborcb  of  Sagiand)  and  was  baptised  at  Crip- 
pkgate. 

Did  yim  not,  about  a  quarter  of  an  hour  b^- 
iae  3roar  daughter  #etai;ned,  mention  to  the 
apprentice,  you  had  prsyed  foi*  your  daughw 
Ik's  retara,  and  that  she  would"  return  pre- 
sently?— 1  said  to^James,  the  last  thing  yon 
ds,  pray  'for  her :  he  said,  he  never  went  to 
prayer  hot  what  he  did.  This  was  just  before 
abceame  in.  I  bid  him  every  night  pray  for 
ber,  and  I  repeated  it 

Did  yoa  mentinn*  that  ydu  believed  your 
daughter  would  be  at  home  that  night  ? — No, 
IdidHot. 

Wh^re  his  this  apprentice  been  ever  siiiee? 
->-He  ban  never  laid  a  quarter  of  an  hour  out 
•f  my  boose  since. 

Has  there  been  any  care  taken  to  prevent 
fHsple  secihg  him,  and  his  b^og  asked  qiies- 
liios? — Here  was  a  young  man  came  and  &ai(f, 
He*d  give  half-a*erOwn  to  see  him ;  I  was  told 
this  was  some  scheme  or  skit,  and  thought  ii 
vaold  not  be  <^venient,  and  so  it  wss  con- 
daded  he  should  not  be  seen.  There  were 
about  a  dozen  sawyers  there. 

Did  they  not  iitipose  soother  person  upon 
bim,  instead  of  the  apprentice? — Yes,  they 
braogbt  over  another  sawyer,  instead  of  bim,  to 
fbe  yoong  man. 

4nd  BO  bilked  bim  out  of  ha)f-a« crown  ?— 
Tl«y  did. 

amw  soort  after  your  daughter's  coming  in 
was  it,  that  the  apprentice  was  sent  for  ^bese 
piople  ?-*He  helped  her  into  a  dlair,  and  went 
oat  directly }  and  imiiiediateiy  ealme  in  Mrs. 
Woodward,  Mrs.  Myers,  and  Polly  Lyon  ;  and 
b  two  minutes  the  house  was  full. 

Wbo<  things  of  the  room  at  Wells's  did 
ysor  daagbtor  metllion  that  night? — She  men- 
tisned  the  chimney  and  the  graie  in  the 
rabbi,  and  iaidj  abe  tbdi  the  gowa  oat  «f  ihe 


Did  she  mention  any  thing  of  the  jack- linP| 
or  pulley,  or  broken  casement? — No. 

Or  saddles,  or  chest  of  drawers? — No;  she 
mentioned  hay,  and  a  pitcher. 

Did  she  mention  how  much  hsy  ?— No. 

Did  she  say  she  lay  upon  hay  ? — She  said, 
she  did  now  and  then,  or  always,  I  don't  know 
which. 

Where  did  she  say  the  bay  was  ? — She  said, 
it  lay  of  a  lump  in  a  corner. 

Did  she  mention  it  was  spread  out  like  a 
bed  ?— No.      . 

Had  your  daughter  had  a  stool,  did  she  say  F 
—It  is  a  constant  method  with  her  to  go  a  fort- 
night without  a  stool.  I  have  another  little  girl 
at  home  now,  that  commonly  goes  sometimes 
ten  and  sometimes  eleven  da^s  without  a  stool) 

Did  you  ^ver  mention  this  to  any  doctor 
before  the  Ist  of  January  ?— When  she  wan 
little,  I  mentk>ned  it  to  Dr.  Catridge,  who  lived 
in  Aldermanbury. 

Did  they  use  to  give  her  glysters? — Nb$ 
they  used  to  give  her  physic ;  tliat  was  when 
she  was  ill. 

Wss  any  method  used  to  occasion  a  stool 
before  the  1st  of  January  ? — No. 

Had  she  her  health  perfectly  well?— She 
had ;  only  she  was  troubled  with  pain  in  hs9 
bead. 

Had  she  %  good  stomach  to  her  victuals  ?-^ 
She  had  a  very  little  stomabh  always ;  that 
they  know  where  she  lived. 

.Was  she  very  thirsty  ?-^She  drank  very  lit* 
tie,  without  it  was  a  disn  of  tea ;  but  not  plentir* 
fuloftbat. 

When  your  daughter  came  home,  and  told 
you  this  story,  did  you  think  it  was  a  very 
strange  one,,  or  did  you  believe  all  sbe  said  ? — I 
No,  1  did  not  thlolc  it  strange  at  all.  I  have 
known  her,  at  hopne,  to  live  upon  half  a  roll  a* 
day,  when  things  have  gone  hard  with  me. 

Did  she  tell  you  in  what  manner  sbe  es- 
caped?— Yes;  out  of  a  window,  by  pulling 
doi^n  iw  board. 

Did  she  mention  anything  of  a  pent- house  f 
— ^No^  she  did  not. 

How  did  she  look  when  she  came  home?-'* 
Her  lace  wss  swelled,  bloated,  and  black,  and 
soddeta,  as  if  it  had  lain  in  water,  and  her  arms 
black.    Sbe  swallowed  nothing  hardly. 

Did  she  eat  any  thing  that  night  ?— No^ 
nothing  but  a  little  wine  and  water;  that  she 
con  Id  scarce  get  dow  n . 

Were  her  teeth  loose  ?— No. 

Nor  no  soreness  in  her  mouth  ?— No.  ' 

Do  you  knW  Mr.^Scarrat?— I  have  known 
him  within  this  twelve- month. 

Did  Scarrat  come  the  first  night  sbe  came 
home  ? — He  did« 

How  lately^  before  your  dsosfhter  returned, 
bad  you  seen  him  T — 1  never  had  any  acqtiaint- 
ance  with  him  before  that.  I  don't  knew  but 
1  mi^bt  see  hrm  go  by  a  good  many  times  3 
but  I  never  spoke  to  bim  in  my  life  bel'ore ;  hot 
I  bear  since,  he  is  a  neighbour. 

Did  h«  tell  you  he  had  formerly  been  il 
■Nttber  Welis'a  r— No,  never* 
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■  Did  you  neTer  hear  him  say  he  had  jomjied 
out  of  the  winilow  himself? — No,  1  never  did. 

How  many  rooms  have  you  got  io  your 
bouse? — I  rented  the  house  in  my  husband's 
time ;  and  before  he  died,  Mr.  Hotierts  took 
the  two  ({^arrets,  the  chamber,  and  a  little  room 
1  had  below,  which  he  has  put  to  his  compting- 
bouse,  for  which  he  paid  seven  pounds  per  year, 
and  aher  that  1  desired  he'd  pay  that  to  my 
landlord.  So  I  ba?e  but  two  rooms. 
^  Was  any  thini^f  mentioned  of  Enfield- Wash 
the  night  of  your  daughter*s  return? — I  don't 
know  when  it  was  first  mentioned.  I  believe 
k  was  when  they  came  all  together  the  next 
morning. 

Was  yonr  apprentice  a  witness  upon  the 
former  trial  ? — No,*  he  was  not. 

Was  he  subpcena'd  ?-^I  donH  know  what  a 
■ubpcena  is. 

How  came  yon  not  to  mention  the  grate,  the 
pitcher^  nor  the  bed-gown,  on  the  trial  ?— Be- 
eanse  it  was  not  asked  me. 

Was  Mr.  Adamson  present  when  your 
^anghter  mentioned  the  hay  ?-^-He  did  not  see 
ber  the  first  night,  nor  till  we  went  down  to 
Eufield. 

WasScarrat  there  when  hay  was  mentioned  ? 
-— f  dou't  know,  the  bouse  was  full  of  people. 

]>o  you  know  one  Mr.  Dod,  a  surgeon  ?— ^1 
do  not.  * 

Did  you  ever  hear  your  daughter  say,  she 
was  afraid  to  lie  on  bay,  fearing  there  should 
be  a  dead  man  under  it  ?— I  never  heard  ber 
mention  that,  to  my  knowledge. 

Did  vou  never  say  so  to  any  body  ? — No,  not 
to  my  knowledge. 

Can  your  daughter  write  ? — She  can  a  little ; 
it  is  a  sad  hand. 

Can  she  write  a  letter  well  enough  for  you 
to  find  out  the  meaning  of  it  ?-<-Sbe  qan  hardly 
write  at  all. 

Can  she  write  her  name?— I  believe  she 
can ;  I  have  seen  ber  write  it. 

How  long  was  she  at  a  writing •achool  ?-'* 
About  a  quarter  of  a  year. 

When  did  you  see  any  of  ber  band- writing? 
—I  do  not  know  that  I  have  seen  ber  band- 
writing  these  six  years. 

Look  at  this  paper  (it  was  a  notice  of  trial 
with  her  name  to  it,  the  name  wrote  by  ber :) 
Is  this  name  her  band-writing  ?— I  believe  it  is 
ber  scribbling  like. 

Do  you  think,  when  yoor  daughter  conld 
•write,  she  would  only  muce  her  mark  ?•— I  do 
not  know  for  that. 

Mr.  Davy,  I  ask  this,  my  kird,  because  in  ber 
Information  before  justice  Fielding,  there  she 
•nly  makes  her  mark,  and  by  this  paper  I  seeshe 
writes  an  exceeding  gowl  hand.— ('To  E,  Can.) 
How  was  yoor  daughter's  head  covered,  when 
ahe  came  home  ?<»— With  this  rag  upon  ber 
bead,  (holding  the  half  handkerchief  in  her 
banil)  and  an  old  ragged  handkerchief  she  had 
in  herpocket  tied  over  that  (pnMlucing  ii.) 

Whether  did  you  not  swear  upon  the  trial  of 
Mary  Squires,  that  your  dau(f hter  bad  a  eap 
IN»  wbcA  sb(  came  iioiiief-»'JfO|  not  to  nj 


knowledge  ;  she  bad  no  c^p  OD,  to  my  know*' 
ledge. 

Mr.  Davy  to  Thomat  Gumey^  Yon  bear 
the  evidence  this  woman  has  given ;  look  at 
your  minutes,  and  give  an  account  of  what  abe 
said  in  ber  evidence  on  that  trial,  as  to  the 
stale  and  condition  in  which  her  danghter  came 
home,  and  particularly  bow  she  was  dreoed. 

Gurney.  She  said,  she  had  nothing  on  but 
a  ragged  bed-gown  and  a  cap. 

Mr.  Davy,  Read  the  account  she  gara  te 
that. 

Gurney,  Shesakl,  after  sbe  wai  missing 
from  New-year's  day,  she  adTertised  ber  three 
times.  She  came  back  on  the  day  before  kin^^ 
Charles's  Martyrdom,  about  a  quarter  of  an 
hour  after  ten  o'clock ;  she  had  nothing  but  a 
raffged  bed-gown  and  cap  on. 

Mr.  Davy.    Were  these  her  own  words  ? 

Gurney,  I  have  here  mentioned  the  person 
*  she,'  where  sbe  said  '  I.'  J  will  not  take  upon 
me  to  say  these  are  the  very  words  sbe  wade 
use  of,'  or  that  she  made  use  of  no  more  words  3 
it  is  my  method,  if  a  question  brings  out  an  im- 
peifect  answer,  and  is  obliged  to  be  asked  over 
agrain,  and  the  answer  comet  more  itrong,  I 
take  that  down  as  the  proper  eTidence,  and 
neglect  the  other :  for  instance,  here  have  in 
the  course  of  this  trial  been  many  qnealioBe 
asked,  which  have  not  brought  oat  any  sati*" 
factory  answer  to  the  counsel,  wbicb»  wbea 
asked  in  other  words,  and  npon  recollection, 
hsTo  produced  more  j^per  anawers,  wbidi  I 
have  put  down.  It  is  not  to  be  expected  I 
should  write  CTcry  oninldligible  word  that  in 
said  by  the  evidence. 

Mr.  D«i^.  Are  yon  certain  the  witnem  OA 
that  trial  said,  she  haid  a  cap  on  ? 

Gurney,  She  did,  or  I  had  not  pnt  it  down^ 
and  bad  she  said  a  handkerchief,  I  doubt  not 
but  i  should  have  found  it  in  my  minules. 

Alke  CcUey  again. 

Mr.  Morion.  Look  at  this  papor  (wbiob  wan 
the  first  advertisement  sent  to  the  Daily  Ad* 
vertiser) :  is  this  your  band-writing  ?— J.  Col. 
I  believe  it  is. 

Here  is  the  word  '  acowerer*  acratcbed  only 
and  another  word  pot  for  it  over  it;  iatbna- 
your  hand- writing  r-*-That  other  word  ianei 
my  hand- writmg,  nor  the  *  P.  8.'  at  tbe  ~ 
is  not  my  hand- writing. 

Look  at  this  other  paper  (which  waa  tbe 
cond  advertisement). — i  did  not  write  that;  I 
never  saw  it  before. 

Did  you  write  the  first  of  your  own  accord, 
or  did  any  body  dictate  to  you  ?— Her  mother 
did ;  sbe  told  me  what  to  write  down. 

Were  you  two  alone  then?— I  believe  thaw 
were  several  strangers  by  at  the  time. 

Mary  Northan  sworn. 

Mr.  Narei.  Do  vou  remember  carrying  any 
papers  10  Ite  printed  in  the  Daily  Advertiaer  f««-» 
M.  Northan,  1  carried  three. 

W  ho  wn>te  the  second  ? — (She  takes  it  in  bar 
band.)    1  cannot  remember  indeed  who  winit 
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it.  I  thiok  Hn.  CanDionf  sent  me  to  thto  corner 
efHoor-ltte,  at  the  White-lion,  there  it  was 


Who  int»le  the  third  ?— I  cannot  jnstly  re- 


Croat-examiaed  by  Mr.  WifUa, 

Did  yon  go  by  yourself,  or  in  company  with 
iB?  body  ?-»I  went  by  m  vaelf. 

llow  came  yoo  to  pat  in  these  words.  '  any 
csacbman' F— The  mother  gave  directions  to 

CI  io  aboat  the  ooacb,  because  she  was  a  sober 
iy,  and  we  thought  she  might  be  forced 
away  id  a  coach. 

liow  came  the  circumstance  of  the  coach- 
man to  be  inaerted  f— Because  her  mother  had 
been  iofbrmed  by  a  gentlewoman  in  Bishops- 
gate-street,  that  ahe  heard  a  coach  drive  in 
peat  baste,  and  a  young  person  screaming  out 
m  it ;  and  that  she  had  nobody  at  home,  or  she 
wauld  have  sent  and  stopped  the  coach. 

Was  this  writing  on  the  backside  one  of  the 
pspen  CD  it,  when  yon  carried  it  to  the  printer  f 
—I  do  not  know ;  if  it  was  read  to  me,  I  could 
Id!  better.     (It  k  read). 

^  Note,  It  is  supposed  she  was  forcibly 
tsfccQ  away  1^  some  eril- disposed  person,  as 
ibe  was  heard  to  screek  out  in  a  hackney-coach 
in  Biskopsgate-street  If  the  coachman  re- 
■tmbsra  any  thing  of  the  ailair,  by  giring  an 
aeeoont  aa  above,  he  shall  be  bandwcmiely  re- 
warded Ibi^  his  trouble.*' 

M.  Norihan:  This  was  wrote  at  Mrs.  Can- 
BiBf'a  boose,  I  believe,  but  I  cannot  tell  by 
wbM ;  I  did  not  mention  about  the  coachman 
it  the  White  Lion. 

Mr.  Wiitet,  -During  the  time  it  was  in  Mrs. 
Gannio^s  house,  was  there  any  thing  wrote  in 
it,  or  OB  the  back  of  it,  by  any  body  there  f — 
No,  tlicre  was  not. 

Can  jon  read  ?— 'I  can  hardly  read  at  all. 

elooka  at  it^    There  was  nothing  on  the 
•side  when  I  carried  it.    (It  is  read.) 

**  EHaabeth  Canning  went  from  her  mends 
hftntSB  mneand  ten  on  Monday  night,  betwixt 
Hoandsditch  and  Bishopsgate,  freah-colouHd, 
pitted  with  the  small- pox,  kigh  forehead,  light 
syabi'ows,  about  five  foot  high,  well*set,  bad  on 
a  purple  masquerade-eluff  gown,  black-stuff 
peniaonl,  a  white  chip  hat  bound  round  with 
green,  white  apron  and  handkerchief,  blue 
itsfkings,  and  leather  shoes." 

Is  tlus  all  you  mentiooed  to  the  person  who 
wiMaf— It  la,  1  believe. 

Do  yon  know  who  scratched  out  these 
wards  F  (**  Any  coachman,  who  remembers 
Iskiaff  op  such  a  person,  and  can  give  any  ac- 
asnot  where  ahe  is,  shall  have  two  guineas 
nward^  to  be  paid  "by  Mrs.  Canning,  in  Alder- 
msnbnry- Postern,  sawyer,  which  will  greatly 
sitiiry  her  mother.)" 

Niriiau.  The  other  is  all  I  gave  diractions 
iir ;  I  don't  know  who  scratched  thkr  out. 
'  Mr.  Nmti,  I  dare  venture  to  say  this  al« 
tcndao  wasoiadebytheprinter,  lor  I  observe 
be  has  attend  the  Jbglish  and  spelling  all  the 
99f  tkiovgib  ky  tlio  printed  paper;  he  saw 


there  wits  some  suspicion  of  a  eoachmao  pot  in 
in  a  stupid  manner,  and  he  began  to  altar  it  on 
the  back-side,  as  it  is  put  down. 

Mr.  WilUi.  Here  is  the  third  paper;  do 
yod  know  who  wrote  thisP 

Narthan,  1  don't  know ;  Mrs.  Canning  sent 
me  to  carry  it  to  the  printer. 

Mr.  WiiUi.  Here  are  two  lines  scratched' 
out  in  this;  bow  came  that f 

Ifarthan.  The  printer  scratched  them  out, 
and  said,  they  were  of  no  use. 

Mr.  Wille$.  In  the  third  letter  here  are  two 
lines  scrstched  out:  were  they  so. when  yon 
carried  it  ?  The  words  are,  "  Had  in  her  pocket 
twelve  shillings,  nine-pence  half-penny." 

Nortkan,  The  printer  read  it,  and  scratched' 
them  out ;  he  said,  it  was  not  material  to  name 
the  money. 

Jama  Lord  sworn. 

J.  Lord.  I  have  been  apprentice  to  Elisa- 
beth Canning's  mother  between  six*  and  seven 
years.  I  remember  her  bebg  missing  upon 
New-year's  day  was  twelve-month.  Mr.  Lyon 
came  to  our  house  first  about  nine  o'clock,  then 
about  ten,  to  know  whether  mistress  know'd 
whether  Betty  was  come  home  to  her  house. 
Then  I  was  sent  directly  to  her  uncle  Colley's,: 
at  Sahpetre^Bank.  They  were  all  a-bed :  Birs. 
Colley  answered  and  said.  They  had  left  her 
about  half  an  hour  after  nine  o'clock,  upon  the 
other  side  Aldgate  church,  in  Houndsditch: 
then,  after  that,  I  came  home  and  acquainted 
mistress  with  it.  There  was  great  inquiry 
about  the  neighbourhood  all  night  long  almost ; 
I  inquired  of  several  neighbours  that  nif^ht. 

Mr.  Witliamt.  When  was  the  next  time  yoo 
saw  her? — J.  Lord,  On  the  991  h  of  January, 
the  night  before  king  Cbaries's  Martyrdomi 
about  a  quarter  after  ten  o'clock,  I  was  just 
going  to  make  fast  the  door,  going  to  lied; 
sommdy  lifted  up  the  latch ;  it  goes  with  a  bit 
of  string;  mistress  was  down  upon  her  knees 
a- praying  to  see  her  apparition,  before  she 
came  m. 

Did  you  see  her  down  on  her  knees  before 
Elizabeth  Canning  came  in  ?— She  was  down 
on  her  knees  some  time  before  ever  she  lifted  op 
the  latch. 

From  the  1st  of  Janaary  to  this  time,  did 
on  ever  see  the  mother  on  her  knees  ?^  Yes, 

have  several  times,  praying  to  God  to  hear 
somewhat  of  her,  whether  she  was  alive  or 
dead. 

This  prayer  that  you  mention,  and  the  poai- 
tion  of  he  riCeing  down  on  her  knees  on  the  29th, 
was  that  any  thing  particular,  or  was  it  no 
more  than  what  she  bad  done  before  f— It  was 
the  same  as  she  had  several  timea  done  since 
sbe  missed  her  daughter? 

You  were  giving  an  account  thst  Eliaeabeth 
Canning  lifted  up  the  Utch,  and  you  was  going 
to  make  ftst  the  door ;  go  on,  and  give  an  ac- 
count in  what  manner  she  came.~I  had  the 
candle  in  my  hand,  and  was  going  to  make  faai 
the  door,  and  she  came  in :  mistress  was  pray^ 
ing:  mistress  asked  who  was  there  ?    1  then 
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^itoke^  Imt  *ttp  ID  the  face,  aod  tbooght  it  wa» 
•MiieMly  else  came  to  enquire  tidings  after 
ber:  1  did  not  know  her  at  first:  after  I  had 
loiaM  her  i«  the  face  again,  the  frightened  me, 
because  she  looked  in  sach  a  deplorable  con- 
dition. laAMto  mistreas,  itWdS  Betty.:  she 
said,  What  Betty  ?  I  said,  Our  Betty  :  upon 
llMt  Bsistressfellin  a  fit  directly,  and  oonti- 
noed  so  some  minutes,  I  cannot  sajr  how  long. . 

Upon  your 'oath,  do  you  think  it  was  a  real 
fit,  or  a  sham  fit?f«-I  never  saw  her  in  a  fit  be> 
l^re;  it  was  far  from  a  shadi  fit.  When  EliiSa- 
beth  Canning  came  io,  she  was  %'eD  almost 
■pent:  1  took  her  by  the  arms,  and  set  her 
down  in  a  chair :  aha  was  e'en  almost  dead,  as 
black  as  the  chimney- stock,  black  and  blue : 
she  was  dressed  up  with  an  old  bit  of  an  hand- 
kerchief round  her  head,  and  an  old  'dirty 
iragged  bed-gown,  what  they  properly  call  a 
jacket. 

Did  you  s^  what  was  npon  ber  head?->-She 
had  no  cap,  nor  hat,  noratays  on ;  her  ear  was 
eot,  and  all  bloody. 

Did  it  bleed  as  if  it  bad  been  fresh  cut?— It 
was  a-bleeding. 

Was  there  any  blood  upoa  thd  hsnd kerchief? 
—There  was  some  blood  upon  the  handkerchief 
thai  was  about  ber  bead:  she  had  an  old 
handkerchief  in  her  band,  and  a  bit  of  one 
upon  h^r  head. 

What  colour  were  the  handkerchiefs  of? — 
One  was  white,  but  1  cannot  say  for:  the 
other. 

What  condition  did  she  seem  to  be  in  with 
regard  to  ber  health  P-^-She  seemed  to  beaknost 
spent,  just  gone;  and  if  it  had  been  much  fiir- 
thei',  1  believe  she  must  have  dropt  down.' 

Who  were  in  the  room  at  that  time  ?-»«There 
were  none  but  my  mistress  and  children  io  the 
room.  As  soon  as  my  mistress  recovered  out 
of  her  fit,  1  was  ordered  by  mistress  to  call 
Mrs.  Woodward,  Polly  Lyon  and  Mrs.  Myers: 
they  came ;  she  began  to  say  wher6  she  had 
been  confined ;  the  woman  war  either  named 
Wills  or  Wells,  at  Enfield-Wash. 

Was  this  that  nighl  P— It  was  the  satne 
Dight.'  So  many  people  came  in,  I  was  obliged 
to  beep  the  door,  to  keep  people  oat. 

Who  asked  her  where  she  had  been  ?'^My 
mistress ;  and  she  said,  she  had  been  at  En- 
fieid-Wash^  and  heard  the  name  of  Wills  or 
Wells,  she  did  not  know  which ;  for  she  beard 
them  gu  backwards  and  forwards  in  the  houses 
and  heard  them  call  her  hy  her.  name. 

Did  she  sav  how  she  came  to  go  there?— I 
was  not  much  in  the  room  all  the  time}  I  was 
obliged  to  keep  the  door. 

Then  you  cannot  give  an  accoont  ef  what 
abe  said  any  further  P-^^l  know  nothing  further 
than  that  she  is  an  honest,  industrious,  sober 

rri. . 

Upon  your  oath,  do  yon,  or  do  you  not, 
know  where  Elizabeth  Canning  was  from  the 
1st  of  January,  to  the  day  before  king  Charles's 
martyrdom,  or  any  part  of  that  tiraeP-^No; 
nor  never  set  e^es  on  her,  or  heard  aay  thibg 
wbera  she  was,  till  sba  aame  boaot. 
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Cross-examined  by  Mr.  Gateo^ne. 

What  .time  was.  you  seat  to  Colley's  bo«s» 
to  inquire  for  the  girl  ? — It  was  between  eleven 
and  twelve  at  night  when  I  got  there. 

How  came  you  to  sit  up  so  late  that  night  P 
—Mr.  Lyon  came  to  onr  house,  as  nigh  aa  I 
can  guess,  between  nitoe  and  ten,  (v^hich  is 
generally  about  the  time  we  go  to  bed)  atKl 
asked  mistress  if  she  know'd  any  thing  of  bei; 
daughter :  she  said.  No,  she  thought  she  bbd 
been  some  home  to  bis  house.  The  next  mom« 
Hig  mistiess  and  I  both  went  to  Mr.  Colley'a 
to  inquire. 

Did  you  not  go  to  Mr.  Lyon's  firstP<^I  think 
I  did  not. 

What  time  io  the  morning  did  you  go  to  Mra.» 
CoIley'sP — I  believe  we  went  out  about  six 
o'clock. 

What  time  did  yon  get  home  again  P— -I  be* 
lieve  about  ten,  and  I  went  out  to  inquire  af^ 
her  again  ^  1  went  one  way,  and  mistress  ano- 
ther, to  the  neighbours  about. 

To  what  places?— I  cannot  tell  all  tb* 
places;  I  did  not  go  to  any  phioe  io  particu- 
lar. 

Where  did  yoilr  mistress  goN- 1  qjonot  tell ; 
she  did  not  tell  me ;  she  was  just  like  a  m^ 
woman. 

Did  she  order  you  to  go  to  any  place  P-^I 
had  no  directions  from  her  to  go  to  any  place 
in  particular.    . 

When  did  yon  go  to  yobr  work? — I  did  ooi 
go  to  work  tillatler  dinner. 

What  time  do  you  generally  dine  ?— About 
one  o'clock. 

Was  your  mistress  at  hpme,  when  yoo  camft 
home  from  woi'k  P— ^I  don't  know. 

Was  the  dobr  open  ?— It  always  is. 

Were  you  in  the  room  when  your  mistresu. , 
first  kneeled  down,  the  nigh^  ^oe  girl  Oanid 
home?-— 'I  was. 

Did  she  not  adf  ise  you  to  kaeel  downP-^hO 
did  not 

What,  were  you  doing? — I  was  prayuigto 
God,  in  my  heart,  that  she  might  hear  of  her. 

What  partienlar  cpaversation  fmssed  between 
yon  and  yoor  mistreas  that  niglit,  before  ahe ' 
kneeled  down?-— I  cannot  say ;  I  did  not  take 
notice  of  alLtbe  words. 

Did  she  say  she  had  more  reasons  for  pray- 
ing that  night,  than  at  any  other  time  ?•— No^ 
she  did  not. 

Upon  yoor  oath,  whether  she  did,  before  five 
time  she  kneeled  down,  say  she  should  see  her  I   < 
—No,  she  did  not« 

Did  she  sav  she  bad  any  reason  to  expeol 
ber  that  weekr-^No. 

Did  she  say,  she  bad  some  knowledge,  ot 
somebody  had  told  her  she  would  oome  bonne 
that  week?-- ^he  djd  not  expect  taereoaiiil|f 
home  that  night,  or  that  week,  no  more  than 
any  other. 

Do  yon  know  any  thing  of  jAUt  nristreBa'tf 
going  to  e  enobing.raanP-«-I  knowuotfaing  ac 
all  abonbit :  •  she  did  not  acquaint  mcwiitl^l. 

What,  not  of  going  to  a  eomurorP-)--]le| 
the  doas  net  acquaiftl  OK  with  nil  AST  uAink 
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Did  yoo  never  hear  to  wenlion  she  had 
^gon^t  or  veokl  go,  to  a  ouaning  man  F-^No. 
-t    Dul  yoa  never  bear  yx)ar  mistress  relate  a 
dream  er  f  isinn  she  had  had  ?-r*Na,  Dot  to  my 


die  you  sore  ? — 1  mighl,  or  might  not  hear 
it;  I  eannot  tell ;  the  care  of  my  mistress's 
Imsinen  ties  upon  me^  and  1  hare  other  things 
U  niad. 

6iff«  me  n  direct  answer,  whether  yon  ever 
heard  any  such,  ttansaction  concerniog  your 
ttiitresB's  going  lo  a  oonjuror,  or  having  !hven 
there  ?-^There  wan  some  talk  of  a  conning 
OMn ;  hnt  I  did  not  koo»  whether  she  had 
hen  with  one. 

WhnI  was  said  of  the  ciinnh^  man  ?^^1  do 
not  know:  I  remember  there' was  mctntion 
made  of  a  conning  man  that  lived  in  the  i>ld- 
Bailev. 

What  conning  man  was  that  that  lived  in 
the  Old-iBniley  ?— He  nsed  to  tell  ibrtunea. 

How  came  this  cunning  man  to  be  men- 
lisned  ?— I  helieso  mistress  or  somdiotly  did  go 
ts  him,  bat  I  do  not  know  who. 

For  what  did  they  go  ?— <To  hear  somewhat 
sfher  dmngbter. 

Did  you  hear  this  l>efore  or  after  she  had 
been  there  ?— I  believe  it  was  at^r. 

Whom  did  yon  hear  apeak  of  it  .'—To  the 
krt  of  my  remembrance,  it  was  my  mistress 
serseli. 

What  conversation  passed  upon  that,  when 
yoor  mistress  first  informed  yon  of  it? — I  did 
set  hear  n  word  what  he  said  to  her ;  I  heard 
as  more  than  that  she  hod  been  there. 

Wss  any  body  by  at  that  time  ?«-I  cannot 
ssy  who  were  in  the  house  at  the  time,  or  who* 
Iher  there  was,  or  was  not,  any  body  there  but 


Did  yoa  not  inqahe  wba  tthe  cunning  man 
toM  her?— No. 

Did  you  ever  hear  any  body  eke  in  convert 
sMion  Sfieak  of  what  was  done  at  4bi8  cnn- 
■lagmaD'a? — No,  nor  haev  I  heard  to  this 
time;  I  always  believed  he  could  not  tell. 

Did  yon  ever  hear  who  year  young  mistress 
Wis  with  ?•— No,  I  never  did. 

Ner  any  thing  shout  an  oU  woman  ?— No.  . 

Have  you  not  heard  your  roistrp^s  say  any 
thing  alioat  it?— I  have  heard  hr  ^i^,  she 
ftsred  name  rakish  young  ^entlemllin  had 
cached  her  up,  and  so  csmed  her  away; 
sod  I  have  heard  her  say,  she  suspected  she 
wss  mordered. 

What  was  your  own  opinion  ? — I  oonid  not 
tdl  what  ta  think. 

Did  you  ever  hear  yoor  mistress  say  she 
«as  taken  avray  in  a' coach  ?-^No,  I  never  did. 

As  to  the  niffht  she  came  in,  yoo  say  the 
dmr  wan  opoo  Uie  )atch>  and  yoor  mistress  fell 
iato  a  fit :  how  came  yon  not  to  be  affrighted 
when'she  eanse  in? — As  soon  as  she  came  in, 
41  thf  bkMMi  of  my  body  was  In  my  face ; 
sad  when  I  recovered  myself,  I  said,  it  was  our 
Betty. 

'  Wese  yoo  ever  affrighted  at  the  thoughts 
if  aaappaiicioii  befofwf— M»i  1  never  was. 


How.did  she  appear  «»  to  her  fae^?— $he 
was  black  and  bine  on  her  iboaand  arras,  like 
the  stock  of  a  chimney. 

Qidsbe  look  as  if  she  had  been  beat  ?«^be 
did,  just  in  the  same  manner;  her  liice  and 
hands  would  compare,  for  bkckaessy  ta  ahal 
ahfo^t. 

Had  she  black  eyea?-^I  did  not  me,  tht% 
any  more  than  other  p^vsons  are. 

Did  the  black  and  blue  seem,  lo  be  broisedK-r 
Tli^  colour  of  her  flesh  was  next  a^in  to  the 
coloor  of  beating., 

How  long  did  she  continne  so  black  apd  bine? 
-—I  was  kept  out  of  ti^  room^  and  a  dscter  afr* 
tended  ber ;  it  was  not  so  proper  fi^r  me  to  go 
there. 

Can  you  remember,  the  day  she  went  to  h^ 
uncle's  to  dinner,  what  tim9  she  was  to  have 
come  back  again  P-* Yea;  towards  the  even- 
ing, and  go  with  her  mother  and  buy  a  oloak. 

What  tini^  did  she  call  at  your  house  ^--t 
About  eleven  o'clock. 

When  she  came  borne,  what  had  she  on  aa 
to  clothes  f*F-She  had  a  piepe.  of  an.o|d  hand- 
kerchief about  her  head,  apd  a  black 'pettieoat|» 
I  believe  an  ,up(«r  one ;  I  think  it  ^was  the 
same  she  went  away  wiih*  She  had  nothing 
over  ber  but  that  jacket. 

How  many  [letticoats  had  sheen?— Ican'l 
siiy  that. 

.Did  the  petticoat  look  clean  or  dirty ?-^U 
'  looked  as  lif  it  had  been,  draggled  in  countrj^ 
dirt,  with  dirt  and  mod. 

How  do  yon  know  the  difference  betweeis 
country  dirt  and  L«oodon  dirtP — Because  Lon« 
don  dirt  18  black,  and  the  other  lighter. 

Did  you  see  the  ear  was  fresh  bleeding  ?— -14 
waa. 

Have  you  ever  been  enmined  before  ynia 
came  mto  this  court  ?»No. 

Did  you  ever  make  ^our  affidavit  before?' 
—No ;  I  never  was  examined  upon  oath  before. 

Look  at  this  bed-gown. — This  is  the  bed« 
gown  she  came  home  in,  the  day  before  king 
Charles's  martyrdom. 

Did  you  ever  see  it  before  you  saw  it  upon 
her,  the  night  she  came  home,  on  the  39th  of 
January  ?— No ;  I  never  did. 

Is  it  your  mistress's  ?--No ;  I  am  positive  iC 
is  not. 

What  reason  have  you  to  say  that  is  tlie 
bed-gown  ?— It  looks  like  it ;,  i  am  almost  po* 
sitive  to  it.*  I  saw  it  >he  next  day  afier  it  waa' 
pulled  off. 

y   "  '    "  '"  "   '  .1  ■■■  ■  -   ..    ,— —    .1.1 ^ 

*  ^*  Wehs  of  cloth  and  wearing  ap|»arel  are 
articles,  the  identity  of  which  it  is  often  diffi- 
cult to  estabiish*  A  remarkable  instance  of  this 
occurred  some  years  ago,  in  the  trial  of  Web- 
ster, on  the  north  circuit,  for  house  breaking 
and  theft.  The  girl,  whose  chest  had  beeii 
broken  open,  and  whose  clothes  had  beeo. 
carried  off,  swore  to  the  only  article  found  ia< 
the  pnsoner's  possession  and  pimluced,  vis.  a 
white  gown,'  as  being  her  property.  SUie  had 
previously  desoribed  the  colour,,  quality,  and 
fashion  of  the  gown,  and  they  all  seeined  tOt 
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.  DidyoQ  nake  your  ioquiryany  other  dty, 
after  the  seCbnd  day  she  was  missing  ? — ^No ; 
1  kept  OD  with  my  mistress's  huainest. 

Upon  your  oath«  do  yoa  believe  yoor  mis- 
tress did  know  where  she  was?— Upon  my 
oath,  I  am  positive,  if  my  mistress  had  known 
where  she  was,  she  woald  have  fetched  her 
kome,  wherever  she  was. 

Did  your  mistress  say,  she  expected  to  see 
ker  OD  the  Sunday  Dight?»-No,  she  did  not. 

In  what  position  was  she  when  the  girl  came 
in  ? — She  was  on  her  knees  by  the  bef^de. 

Did  you  ever  hear  she  espected  her  home 
that  nighty  or  was  told  so  by  the  cunning-man  ? 
«»No« 

Kohert  Searrai  sworn. 

B.  Scarrat,  I  heard, Elizabeth  Canning  was 
come  home  on  the  29th  of  January,  at  night ; 
and  as  1  had  never  seen  her,  or  spoke  to  her  in 
my  life,  to  my  knowledge,  I  went  in  out  of 
curiosity  to  see  her. 

Mr.  Jfof/on.  Had  you  heard  before  she  was 
missing  ? — R.  Searrai.  I  had,  the  very  next  day 
afteKsbe  was  missing. 

What  passed  after  you  went  in?— I  was  there 
some  time  before  she  spoke  a  word.  Mr. 
Wintlebury  came  in  after  me :  he  said.  Bet, 
how  do  you  do  ?  she  said,  O  Sir,  yon  don't 
know  what  1  have  suffered.  He  asked  her, 
where  she  had  been?  She  said,  she  had  been 
op  the  Hertfordshire  road.  He  asked  her,  how 
she  came  to  know  that?  She  said,  she  saw  the 
coachman,  that  used  to  drive  her  mistress  into 
Hertfordshire,  go  by.  She  was  asked,  how  far 
she  might  have  been  in  the  country  ?  She  said, 
it  miff  hi  be  about  nine  or  ten  miles. 

Did  she  give  any  reason  for  that  ? — I  did 
not  hear  her.  I  asked  her,  if  she  knew  the 
name  of  the  person,  and  said,  I'll  lay  a  guinea 
to  a  farthing,  she  has  been  at  mother  Wells's, 
for  that  is  as  noted  a  house  ss  any  is :  she  said, 
her  name  is  mother  Wills  or  Wells.  • 


eorrespond  with  the  article  produced.  The 
house-breaking  being  dearljr  proved,  and  the 
goods  as  it  was  thought  distinctly  traced,  the 
proof  was  about  to  be  closed  by  the  prosecutor, 
when  it  occurred  to  one  of  the  jury  to  cause  the 
girl  put  on  the  gown.  This  appeared  rather 
a  whimsical  nroposal,  but  it  was  agreed  to  by 
the  Court,  wlen,  to  the  surprise  of  every  one 
present,  it  turned  out,  thf  t  the  gowa  which  the 
girl  had  sworn  was  hers, — which  corresponded 
with  her  description,  and  which  she  said  she 
had  used  only  a  abort  time  before,  would  not 
fii  her  person.  Sbe  then  examined  it  more 
minutely,  and  at  length  aaid,  thal^  it  was  not 
her  gown,  though  almost  in  every  respect  re- 
■emblhig  it.  The  prisoner  was  of  course  ae* 
fitted ;  and  it  turned  out  afterwards,  that  the 
gown  produced  belonged  to  another  woman, 
whose  boose  had  been  broken  into  about  the 
same  period,  by  the  same  person,  but  of  which 
no  ^evidence  bad  at  that  time  been  obtained.'^ 
Burnett  oo  the  Crimioal  Law  of  Scotland, 


Was  thst  answer  after  you  had  said  you  wonld 
lav  a  guinea  to  a  farthing  she  had  been  at  mother 
Welb's  house  ? — ft  was.  I  asked  her  about  the 
house  :  sbe  said,  she  bad  been  confined  in  a 
longish,  darkish  room,  and  saw  the  coachman 
through  the  crack  of  the  window,  and  that  there 
were  some  boards  nailed  over  it  I  asked  her, 
whether  the  window  fronted  the  road  ?  She  said, 
it  did  not ;  and  when  she  got  out,  she  turned 
down  a  little  lane,  and  then  turned  into  the 
fields  oil  her  right  hand.  I  asked  her,  if  she 
took  notice  if  any  of  those  fields  were  plongb-- 
ed  up  ?  She  said,  she  believed  there  was.  1 
asked  her,  when  she  was  in  them  fields,  on 
which  hand  was  the  road  ?  She  said,  on  the 
right  hand  comidg  to  London.  I  asked  her, 
when  she  came  out  of  these  fields,  whether  she 
observed  coming  over  a  little  brook  ?  She  said, 
she  did.  I  asked  her,  if  she  thought  it  wan  a 
tan-house  ?  she  said,  sbe  believed  it  was.  I 
said;  it  was  Mr.  Neal's,  a  tanner,  at  Enfield- 
Wash. 

Did  jTOU  know  that  road  ? — I  did  very  well  ; 
and  that  there  was  such  a  house,  and  what  ^rt  of 
a  character  it  bore,  that  it  was  a  very  bad  house. 
She  said,  she  met  a  man,  and  askedi  her  road  to 
London.  She  said,  she  had  been  robbed,  and 
described  the  person  that  cut  her  stays  off"  to  be 
a  tall,  black,  swarthy  woman. 

Who  asked  that  question  ? — It  was  asked, 
but  1  can't  tell  by  whom.  I  said,  1  had  seen 
mother  Welts,  and,  to  the  best  of  my  know- 
ledge, that  description  did  not  answer  to  her. 

Did  sbe  tell  you  any  thing  else  ?— She  said, 
there  were  two  young  women,  one  with  black 
iiair  and  the  other  ftkir,  stoOd  laughing  at  her, 
while  her  stays  were  cutting  off. 

How  did  she  appear  to  be  for  health  ?— Sbe 
appeared  to  be  very  weak  and  feeble,  sitting  on 
a  little  stool:  to  the  best  of  my  knowledge, 
she  had  on  «  dirty  bed-gown  and  black  petti- 
coat, and  a  foul  cap  of  her  mother's.  1  went 
down  to  Enfield-Wssh  with  Mr.  Wintlebory 
and  Mr.  Adamson  on  the  1st  of  February :  the 
people  were' all  taken  into  custody. 

Did  she  give  an  account  of  any  particular 
things  where  she  had  been  confined?— She 
described  a  black  jug,  broken  about  the  neck, 
that  might  hold  about  four  or  five  quarts; 
and  she  said,  she  believed  there  might  be  about 
four  quarts  of  water  in  it,  and  the  jug  wan 
left  in  the  room  when  she  came  away ;  that 
she  had  some  bread,  but  it  was  so  hard,  sbe 
was  forced  to  dip  it  in  the  water. 

Who  was  the  first  that  went  into  the  room  ? 
— >l  believe  several  of  her  friends  had  been  up 
in  the  room  before  she  came  down. 

Upon  your  oath,  when  did  yon  see  the 
black  pitcher  first? — ^Upon  my  oath,  I  had 
never  seen  it,  till  1  saw  her  fix  upon  it  in  tbe 
room. 

Was  you  there  when  she  was  in  the  parlour  P 
— Sbe  was  brought  into  the  parlour,  aupported 
by  two  men.  1  was  in  the  parlotnr  then.  We 
made  them  all  sit  down,  that  is,  the  people  that 
were  taken  up.  The  room  was  fuU  of  neigh- 
bonrs  and  people  that  went  down:  Sosannah 
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Ml  tte  fefk  ksnd  at  tt9  firtt  9od 
Wbuj  SfaiPM  MtitBif  by  the  dfe*  with  her  h«ful 
mmd  kmim  ftQg«llicr«  Cuming  looked  fery 
hurd  at  hw;  and  wheliior  any  hody  hid  her 
look  v^  I  cannoftaay  s  hot  the  fixed  upon  her, 
'   TtMt  ii  the  wamaa  that  cut  off  my 


t/tm,  9md  P^aiod  to  her.    The  gy  peey  got  up, 
aM  enid.  Dear  Madain*  doa't  awear  my  pre- 


life  away.  Canning  said,  I  know  yon 
very  wall,  I  know  yon  too  weU|  to  my  eorow. 
fiha  waa  aakad,  if  she  knew  any  body  elae  in 
&e  laata,  awl  if  ehe  knew  a  yoang  man,  which 
van  Gcama  SqnmB  ?  She  said,  ahe  did  ant 
aay  ahe  end.  She  pointed  to  the  gypsey's 
and  Yiitue  Hall,  and  said,  the  yonng 
I,  meaning  the  gypsey't  daoght^,  was 
jr  att  the  dreaier  when  her  ttayv  were 
oa,  and  Virtue  Ball  was  standing  qy  her, 
i^  f»entidta  the  ream.  She  was  then 
«p  the  stairs  that  front  the  door.  I 
aaw  her  in  one  room,  but  did  not  in  the  first  she 
ipaetietb;  that  wpa  the  hut  she  went  into  there. 
CaiMag  4own  ataira,  she  said,  there  Was  ano- 
ihar  raeos  ;  when  ahe  came  into  the  Jiitchen, 
waaahnt;  she  said»  Through  that 
ihe  place  where  I  was  oonfined ;  then 
r  waa  epeaad  and  she  went  up. 
Were  yoa  one  of  the  first  that  went  apt— 
Be»  I  waa  not.  I  saw  her  there  with  a  (lack 
het  hand.  She  Said,  that  was  in  the 
She  looked  round,  and  found  a  tobaeeo- 
aed  aaid,  that  waa  there  when  she  was 
Sbaeaid,  an  eld  cask  and  a  saddle  or  two 


Wes  ehe  fosHire  thai  waa  the  plaoer'-4She 
■Wiled  te  the  window,  and  said,  she  broke  out 
Mtbetwiwh»w. 

Did  yoQ  go  before  justice  Tashmakerf 
What  at  count  did  she  giro  Iher^  F — I  did :  she 
wee  tiweaaaa  aoeoont  there,  to  the  best  of  my 
WowMfpa,  w  she  did  here.  When  the  people 
wese  taken  up,  George  Squires  had  a  graat* 
eiBt  aoi,  aad  a  slouched  hat ;  he  pulM  the 
esst  and  hat  off;  he  was  made  to  put  them  on 
Sfam  io  the  hewe,  beiare  be  gdt  into  the  cart 
IS9»  betee  the  juslios ;  bnt  Caaniflg  weald 
ast  swear  to  him. 

fiadheiAss  hatendoeatenatthejesllce'sP 


Upao  yew  eeth,  did  you  aot,  from  the  lat  of 
iseassy  ^  4ie  90th,  kaew  where  she  was  ?— 
laaasr  eaw  her,  ts  the  bast  of  my  knowledge, 
Ifl  ahe  caaae  home. 

De  you  knew,  at  Aia  bear,  any  hody  that 
dom  knew  wbere  ahe  was  P— No,  1  do  not. 

Asfjpawo.  Which  window  did  she  pswt  to, 
where  she  said  she  got  out  at  ? — ScarrM,    To 


Cross-examined. 

Mr.  Davy,  Do  yen  know  Wells's  hause  f-^ 
9mnr&t.  lde,by  paasmgaildrepaimog. 

Mr.  Dbwy*  «d  yen  ever  been  in  her  heuse 
ktlbre  January  1753  P 

Mr.  JdoHam.  Tbaogh  yen  shedd  atigma* 
<imyaeierlt;iatnet  thewnthge  undiacayerad. 

Sevrmi.  1  hare  heen  there. 

VOL.  XIX. 


Mr.  MoH^m,  Hew  long  agti  ia  it  that  yon 
waa  la  her  bonse  ?— iScarra^.  It  41  some  years 
ago. 

By  Mr.  Dsiy. 

Wefe  you  erer  in  the  hay*loft  .'--^I  never 
waa» 

Aie  yen  rary  certain  ef  that  P — I  aai. 

Did  yao  oeyer  jump  out  at  a  window  in  that 
roomP^— Ne,  I  aerer  aid ;  1  doa*t  like  jumping 
so  well. 

Whert  did  yon  lire  when  you  want  there  P 
-—I  was  then  aenrant  to  Mr.  iMoe. 

How  often  waa  yea  tbaret  and  when  P-^I 
waa  there  once  or  twice,  about  four  or  fire 
yearaagb. 

With  wham  P-^ With  two  or  three  friends. 

Men  or  wowenP— 4llen. 

Wena  there  no  waaaen  ?-<*No. 

Did  you  never  take  a  girl  there  P— No,  narer 
in  my  life. 

Were  yoa  nerer  theie  with  a  woman  f-^ 

When  was  the  first  time  yon  was  in  the  hayw 
loft  P— I  never  waa  in  it,  till  the  lime  1  went 
down  With  the  girl  and  them. 

What  raaaw  in  the  hosMe  had  yon  haea  in 
befare  P.«»The  kitchen  and  parlour^  aad  no 
other. 

Were  yon  aavar  above  aliuaP— ^No,  never 
beftm  in  aoy  hfe  till  I  went  dowa  with  them, 
aad  they  were  taken  in  cnatody.     I  never 
knowed  there  waa  such  a  room  as  the  plana  • 
where  thepriionar  was,  tHl  then. 

Were  tharea  good  aasey  people  in  the  caoidy 
when  the  girl  toU  yeu  this  P-^-Yes. 

How  name  you  to  pitch  upon  the  houw  of 
oaather  Wells  P^I  judged  it  migiit  he  that 
hanse,  heeauw  I  did  eel  know  any  other  house 
on  that  road  so  likely. 

Did  ye«  tnaha  tbatreply  before  yea  aaked 
any  ^aastfsnsP**-!  said  that,  whea  ahe  mid  ahe 
had  bean  ea  the  Hettferdshimroad. 

And  iisMhl  yea iben have  laid  ao much  odds P 
—Though  I  said  it,  I  ddn't  know  that  i  ahaM 
have  laid  it. 

What  name  M  ahe  aay  she  heard  men* 
tionad  P^-Ma  said^  she  heard  the  mistrem  ef 
the  house  called  Wills  or  Wells. 

Ww  the  appreotiee  by  when  she  meatianed 
this  P^I  doa'l  knew  that  he  waa.  Mr.  Winrtla- 
bury  was  the  first  nersso  that  she  spoke  to,  aa  I 
heard.  I  wm  in  the  room  aaow  tiaae,  and  eome 
people  apoke  to  her  ;  hot  she  spoke  to  noae» 
oefbre  she  did  to  him.  * 

Had  yoe  any  acqnaintanoe  wHh  Mrs.  Can- 
ning, or  her  daughter  P'«->No,  I  had  not. 

What  led  you  to  go  to  Canaing'a  honse, 
having  na  acquaintance  P-*A  maid-aervant 
came  tato  the  house  where  I  bedded,  and  hoard- 
ed, aad  aaid,  Betty  CanBing  is  oome  heme, 
Betty  Caanipg  ia  ceme  hoaw !  whioh  ww  the 
eauM  of  my  gomg  there. 

Then  you  mentioned  aeveiel  thiaga  to  her 
very  faonltaHy  f *«l  did. 

What  were  her  anawara  to  IhemP— 'Bar 
•wwers  were<— yes,iiN.4he  heMcvcd,— ar,  she 

la  aw%  at  to  that  effMl* 
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DM  yon,  in  tbe  examination  of  thia  pri,  re« 
collect  as  many  nartieulars  of  the  booae,  and 
about  it,  as  possibly  yon  could  ?— -I  did. 

Were  yon  able  to  describe  the  house,  the 
read,  ihe  pobd,  &c.— I  did  not  mention  the 
popd,  nor  nothing  in  the  house.  I  mentioned 
the  tanner's  house,  and  a  little  bridge  that 
CTTOsses  the  brook ;  and  asked  her  abont  the 
road  and  the  field,  whether  it  was  ploughed 
up. 

Did  you  mention  one  single  particular,  to 
which  siie  answered  in  the  negative  P^That 
question  is  answered ;  she  said  the  road  was  so, 
and  the  fields  so. 

Did  it  never  occur  to  you  to  ask  her  about 
any  thing*  that  you  knew  was  not  there,  in 
order  to  be  better  satisfied,  whether  she  had 
been  there  f — 1  don't  know  I  thought  of  such  a 
thing. 

How  soon  after  ahe  was  taken  out  of  the 
chaise  was  it,  that  you  saw  her  at  Enfield- 
Wash  ? — It  was  in  the  room  where  the  pri- 
aoners  were. 

When  she  came  into  tbe  kitchen,  did  she  im- 
mediately ^x  upon  that  door,  and  say.  This  is 
the  door  of  'the  room  wherein  I  was  confined  ? 
•—She  said  that  herself ;  nobody  spoke  a  word 
to  her. 

Suppose  she  had  been  in  tlie  kitchen,  and 
the  door  open,  might  sh^  not  be  more  posittre 
than  if  it  was  shut  f — ^More  positive,  to  be  sure 
■he  must  be. 

If  you  had  been  with  her  in  the  kitchen  be- 
fore, and  the* door  had  been  open,  and  she 
had  not  fixed  upon  the  room,  and  after  that 
had  been  carried  to  all  the  other  rooms  in  the 
house,  should  you  not  have  doubted  of  her 
reracity  ?— 1  don't  doubt,  but  she  would  have 
fixed  upon  that  room  at  first. 

Attend  to  the  question.    Supposing  it  had 

happened,  as  I  have  put  it,  whether  that  would 

have  led  you  to  doubt  her  sincerity  f — 1  should. 

Did  yon  hear  what  she  said  bmre  Mr.  Al- 

iden»an  Ghitty  ?— I  did. 

Did  she  give  the  same  account  on  the  trial 
of  Squires,  she  did  there  P— She  did,  to  the  best 
of  m^  knowledge ;  but  I  cannot  remember  in 
particular. 

Didahe,  befiire  the  afderman,  mentranany 
tbiag  of  passing  through  Biahopagmtc-street  P 
n»No,  not  to  my  remembrance. 

Do  you  remember  she  told  him  of  four,  five, 
or  six  piec^  of  bread,  or  twenty-fi)or  P — I  don't 
remember  any  particular  pieces  of  bread. 

Do  yiata  remember  any  question  of  an  old 
stool  P— Not  to  my  knowledge. 
Nor  an  old  table  P— No. 
Nor  old  pictures  over  the  chimney  ?-^No, 
.  Nor  hay  P— No,  not  to  my  knowledge. 

Can  you  remember  all  tlie  particulars  of  her 
making  her  escape  P-— No,  I  cannot.  * 

Were  you  examined  as  a  witnau  on  the  trial 
of  Mary  8quii^P-rI  waa. 

In  the  evidence  you  gave,  did  you  not  swear, 
that  you  bad  beard  her  examined  before  the 
fittipg  al4ermei|,  and  that  before  him  she  bait 
fifen  tbe  faoM  aeooQDt  at  on  that  trial  Pf«It 


corroborated  to  tbe  best  of  my  knowMge.    I 
swore,  to  tbe  best  of  my  knowledge,  she  did. 

Did  yon  do  that,  in  order  to  m&e  her  whpk«^ 
atory  the  better  to  be  believed  Pfl  spoke  to  the 
best  of  my  knowled^,  and  so  1  do  now. 
'  Did  you  aofteo  your  evidence,  by  aaying 
you  believed  P — I  don't  remember  that  1  tpoko 
generally  to  it.  I  cannot  keep  aoch  tbinga  in 
my  head  now. 

Did  volt'  ever  hear  her  mentkni  any  bay  ia 
your  lire  P->- 1  never  did. 

Did  yon  not  hear  her  aay  upon  the  trials 
there  waa  hay  in  the  room  P— I  don't  remember 
she  did. 

Were  you  in  court  the  whole  time  of  tbe 
trialP^—*  1  was. 

Have  yoa  read  the  Sesiiona^paper  siooe  ?-^ 
No,  I  bare  not. 

Did  you  bear  her  aay  before  the  aldennan,* 
how  abe  made  her  escape  P— I  did ;  in  gettin|^ 
out  through  a  window. 

As  you  were  in  court  alt  the  time,  you  most 
bear  what  abe  said  of  the  manner  or  making' 
foer  escape.— She  gave  tbe  same  account  then  as 
before  the  alderman,  to  the  best  of  my  know* 
ledge^  Then  I  remembered  her  evidence  be- 
fore tiie  alderman  a  great  deal  better  than  I  can 
now. 

Do  you  think  von  could  then  have  tepeatetf 
every  particular  r — 1  cannot  aay  i  could ;  it 
corroborated,  to  the  best  of  my' knowledge. 

Was  not  the  evidence  she  gave  on  the  trial 
contra^lictory  to  what  abe  gave  befiire  the  sittni|^ 
alderman  ? — I  cannot  exactly  remember  it. 

Did  yon,  or  did  you  not,  tell  Kr.  Aldermaa 
Cbitty,  the  peraon  she  described  could  not  be 
mother  Wells  ? — I  did  not  mentbn  aoch  a  tfain^ 
to  him. 

Did  she  take  tbe  pjerson  that  cot  her  aUyg  - 
ofl^  to  be  the  mistress  of  the  boose  P<^be  diJl 

Did  she  know  who  waa  tbe  miatresa  of  the 
house  P — No,  she  did  not. 

Did  you  know  there  waa  a  warrant  granted? 
—I  did. 

Against  whom  was  it  granted  P-^Aganiat 
Mrs.  Wells  in  particular,  ror  cutting  off  bee 
sUyi. 

Were  you  not  sure  it  could  not  be  mother 
Wells,  according  to  Canning's  description  P-^ 
No,  I  was  not.    1  said,  it  might  not  be  her. 

How  came  you  to  remember  eveiypartica- 
ht  of  what  waa  said  at  the  house  of  Canoing, 
and  forget  what  passed  before  the  alderman  P*^ 
We  were  a  great  while  before  the  sMerteaii, 
and  I  could  not  contain  it  in  my  head. 

Did  you  know  tbe  outaide  of  Wdla'a  booaeP 
-^I  did. 

Did  you  not  know  whether  there  waa  a  pent- 
house, before  yoii  went  down  P — 1  did  not. 

Did  you,  or  did  you  not,  before  Mr.  Alder* 
man  ubittv,  bear  her  say  she  lay  on  bare 
boards  P — She  said,  abe  bad  no  bed  to  lie  open  : 
I  don't  remember  bearing  her  aay  abe  dhl  lie 
down. 

Do  you  reaeqjiber  yop  beard  her  aay  there 
waa  a  grate  in  the  room  P— •!  do  not  raipcmber 
that 
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IKi  joa  be«r  ber  nMndoo  a  saddle?— To 
tho  bett  ^  ay  koowtedge,  sbe  deacribcd  a  tad- 
4le  aodaa  old  ^aak ;  InU  1  canool  aay. 

Hoi^  did  she  describe  the  rooviy  wbeo  you 
west  do»B  with  ber  ?— To  tbe  besi  of  mv 
b— pif^gt,  abe  aaid  it  was  a  loBip,  darkisb 
foom,  but  1  aan  not  poaitiTe  ;  but  I  am  positive 
ibe  mid  it  was  a*  loog,  darkisb  rooni,  before 
die  wcat  down. 

.  Wbere  did  sbe  say  tbat?^l  beliere,  before 
alderman  Cbitly ;  if  sbe  did  not  there,  it  was 
ia  ber  mother's  boose. 

Are  you  poaitiTe  to  all  tbe  aaestioos  yon 
aAcd  ber  nl  ber.  mother's,  and  her  answers  ? 
-^lam. 
•  Did  yoa  write  any  of  it  down  F— No,  I  never 

SM« 

Did  abe  dewribe  tbe  jog  before  tbe  alder- 
■aB?j-*I  bdieve  sbe  did. 

And  tbe  bread  P — I  believe  sbe  did. 

How  many  pieees^of  bread f— I  do  not  re- 
Bcmber  bow  many  pieces }  but  it  was  aboot  a 
fMrtem  Idaf. 

.  Are  you  alill  in  tbe  senrioe  of  Mr.  Soee  P— • 
No;  I  bavtt  left  it  three  years  thw^montb,  Old 
8dle. 

In  what  employment  are  yon  now  ?— I  work 
6r  Mrs.  Waller  m  tbe  Old-Change.  1  am  a 
haftsbom- rasper,  and  live  at  Mr.  CarUoo's,  a 
pstler,  io  Aldermanbury-Poslem. 

flow  lonff  have  you  lived  there? — I  have 
bbaided  in  that  bouse  aboot  a  year  and  half:  I 
boavded  there  befonf  1  lodged  there. 

Have  yoo  boarded  or  lodged  at  any  other 
booie,  since  this  affair  at  Enfield- Wash  ?— No, 
I  have  not. 

flow  far  is  Mr.  Carlton's  from  Mr.  Lyon's 
I? — Mr.  Lyon  lives  in  Aldermanbury,  and 
the  other  ia  in  AMermanbury-Post^n;  thev 
are  about   neven  or  eight    hundred    yards 


How  lar  is  Mr.  Cariton's  from  Mrs.  Can- 
ling's  bouse  ?— It  w  next  door  but  one. 

Whoae  servant  came  and  told  you  Elizabeth 
Caaaini^  was  come  home  ?— It  was  the  apothe* 
eary's  maid. 

Did  TM  lodge  there  then?— 1  did ;  and  be- 
lieve I  bad  bedded  and  boarded  there  a  year 


Did.  yoa  lod^  there  the  whole  month  of 
isanry  ? — \  did,  and  did  hot  lie  out  of  tbe 
boose  one  night. 

And  work'd  for  Mrs.  Waller  thert  ?— I  did. 

Did  yoo  work  every  day  ? — ^No,  I  did  not ; 
bat  I  did  thai  month  Irom  the  5th  to  the  37tb, 
Is  the  best  of  my  knowledge. 

Where  were  you  from  the  Ist  to  the  5th  of 
JiBoary  1753? — I  was  backwards  and  for- 
wwds  at  Mr.  Caribyu's ;  I  eat  and  drank 
there. 

Are  TOO  certain  yon  dined  at  home  from  the 
lit  to  the  Sth  ?— No,  I  am  not,  it  being  holiday- 
tiaie. 

^  VVbere   di^  yoa   dine   the  1st  ?— At  Mr. 
Urltoa's. 

What  did  you  do  after  dinner  ? — I  went  to 
MS  a  pby  IB  Corobt- Garden  hoofo ;  .hot  being 
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too  late,  the  bouse  was  foil,  we  retur^fd  booie 
between  nipe  and  ten  at  night. 

Who  were  with  you  ? — Mr.  Knowles,  a 
coal- merchant,  and  nis  wife.  We  tried  to  get 
io .  at  Covent- Garden,  then  at  Drury-lano. 
When  we  found  we  could  not,  we  made  the 
best  of  our  way  to  Mr.  Knowles's  hpuse,  ao4. 
there  I  stayed. 

How  long  did  yon  stay  there? — I  might 
stay  there  till  almost  nine  o'clock ;  and  then  I 
went  home  with  Mr*.  Carlton's  daughter^  who 
is  since  my  wife. 

How  long  have  yoo  been  married  to  her  ?— 
Better  than  eleven  m6ntbs. 

I  hope  you  had  your  health  at  that  time? — 
I  had,  to  the  best  of  my  knowledge,  v 

Were  you  not  under  tbe  care  ofany  soigeooy 
or  quack  ? — No,  1  was  not 

Were  ^on  perfectly  well  at  that  lime  ? — I 
cannot  give  an  answer  for  a  cold,  or  tbe  like. 

,  At  what  time  of  the  day  did  you  go  out  on 
tbe  1st  of  January  after  dinner  ?-~ I  went^ut 
about  three  o'clock. 

At  what  time  were  you  at  Mrs.  Carlton's  at 
night  ? — I  was  there  before  ten  o'clock. 

flow  did  you  disposeof  yourself  on  tbe  3d  of 
January?— I  don't  know  whether  i  was  at 
work,  or  not. 

I  thoufffat  you  said  yoo  did  not  go  to  work 
till  the  5tb.— I  carried  work  borne  on  the  5ih  ; 
on  the  Sd  in  the  evening  1  was  at  a  club  in  the. 
Old- Bailey,  and  I  can  bring  tbe  club- book  to 
satisfy  yoo  of  that. 

How  came  you  to  be  so  extremely  particular 
at  this  distance  of  time,  where  you  was  on  the 
1st  and  Snd  of  January? — By  looking  over 
Mrs.  Waller's  book. 

.What  led  you  to  be  so  particular  in  all  these 
circomstaoces?— >J  don't  know  any  thing  in 
particular. 

Did  you  expect  to  have  been  asked  anv  thing 
about  ft  in  this  cause? — I  have  beard  that  it 
should  be  aliedged  against  me,  that  I  took  the 
girl  away. 

When  was  it  at  first  so  suggested  ?-7-I  can- 
not remember  that;  it  is  since  the  time  of  find- 
ing the  bills  against  the  Abbotsbory  people;  hut 
1  cannot  say  the  time  1  did  first  hear  it. 

How  long  hate  yoo  been  acquainted  \Tith 
mother  Wells? — It  is  four  or  five  years  ago. 

Have  you  been  in  her  house,  since  you  left 
Mr.  Soee's  service  ?— No,  not  in  her  lu>use  nor 
near  her  boose  since ;  that  is  three  years  ago. 

Had  yoo  never  a  quarrel  with  mo^er  Wells  ? 
—No. 

Upon  Toor  oath,  did  yoo  never  threaten  that 
yoo  woold  be  revenged  on  her? — No;  upon 
my  oath,  1  never  expressed  any  each  words. 

Where  does  Mr.  Snee  live  ?— He  has  a  coun- 
try-house at  Edmonton. 

How  often  have  you  been  in  the  house  of 
mother  Wells?— 1  have  once  or  twice. 

Will  you  venture  to  swear,  that  you  have 
not  been  there  pftener  than  twice?— I  may 
have  been  there  two  or  thnse  times. 

Have  you  been  there  no  more  than,  three 
times,  upon  your  oath  ?— 1  cannot  sajr,  wbe* 
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fherllMTeorliafeMl:  I  haf«  eftll«l,  nmy-be^ 
three  or  four  timet,  1  doo't  k&ow. 

Upon  yoar  oath,  ha?  e  jrou  not  beat  tfaert  fife 
tfmesf*<>-l  doo't  know;  I  Muiiiot  uy  how 
■uutT  timei. 

Will  you  take  upon  yoa  to  lay ,  you  baf  e  not 
keen  there  she  tinaee? — ^No. 

'  Upon  your  oath,  will  yoa  take  upon  yoo  to 
iiy,  yott  never  was  there  ten  times  in  yoar  life  P 
«^No,  I  nerer  was. 

If  ill  yoa  swear  you  bore  not  bestt  tkcve 
eig^bt  times  ? — I  believe  I  bare  not. 

Are  yo^  positive  of  that  f— I  believe,  I  eonld 
swear  I  never  was  there  eight  tiiiiee  in  my  Kfe. 

Were  yoa  at  Edmonton  befbretbe  Isiof  Ja- 
Boary  was  twetve-montb?— Yes ;  I  was,  in  the 
Christmas  week. 

What  was  yonr  business  there  then  f-*- 1 
went  to  see  some  aequaintmoe  ao4  friends  for 
my  pleasare,  and,  1  believe,  I  lay  at  Mr.  Hnb- 
bard^Sy  a  shoe-maker,  two  nights. 

Had  yon  any  women  there  P— No. 

How  did  yoa  divert  yourself,  while  you  was 
there  P-  «-I  did  not  divert  myself  there. 

When  did  yon  dance  there  listP-— I  don't 
know  bow  long'  it  is  ago :  I  was  dancing  at  the 
fbnher  Bell  at  Bdmonton,  last  Edmonton  sta- 
tute. 

Who  was  your  partner?  ■■She  that  now  is 
my  wife. 

'  If  ben  yon  came  intoMrs.  Canning*»  house, 
what  made  yon  be  so  partleukr  in  asking  ques- 
tioos  P— There  were  others  asked  a  great  many 
questions  besides  me. 

Where  had  you  used  to  ride  your  maolOr's 
horse  to  water,  when  yon  lived  at  Edmonton  P 
—Sometimes  to  one  place,  and  sometimes  to 
another. 

Did  you  never  water  your  hone  near  Mm. 
Wells's  P— 1  have  at  the  brook  on  this  lide  her 
,  house. 

Did  you  ever  pot  your  horse  np  there  f-^I 
once  did ;  1  believe  he  was  hung  at  the  door ; 
I  don't  remember  any  of  my  master's  horses 
being  put  in  the  stable. 

fiy  Mr.  Morton. 

Did  you  ever  ride  your  horse  In  at  tbo  wln- 
dbw,  where  the  girl  jumped  out  at  P*^No,  Sir. 

Are  you  sure,  that  between  the  hours  Of  ntaie 
and  ten  on  the  1st  of  January,  yov  did  not  go 
toaee  Bedlam  P-^No,  Sir;  I  am  posltiwof  that. 

Tell  me  tbetrtifh,  or  perhaps  half  Bedlam 
will  be  called  to  contradict  you.*— No,  I  did  aQt, 
Sir. 

Were  you  in  Moorfields  that  night  ?» •-•No,  i 
was  not. 

Did  yon  take  away  Betty  Canning  tbatnfgbt 
tip  to  Hoandsditch  P-— No,  Sir. 

^Did  you  see  that  door  to  the  room  open', 
where  Bettjr  Canning  was  confined,  when  you 
was  there  whh  her  P—- No,  I  did  not.  Sir. 

If  the  door  had  been  open,  and  she  bad 
looked  in,  and  she  had  not  flied  upon  the  room, 

Should  you  have  believed  her  stofyP*-*!  verily 
tiievet  sbonMnot 
Was  your  sttoition  siiefa,  that  it  Win  ex- 


poeted  of  yea  to  be  mom  partiontor  Aan  olimr 
people  P — No  $  there  were  a  great  namherof 
people  there.  1  did  not  regard  any  asaea  tbaA 
an/ body  else. 

Had  you  any  thing  to  do^  to  direel  Mr.  Al« 
derman  Cfaittv  against  whom  he  shouhi  laakA 
out  a  wamnt  P— No,  Sir. 

Mgeorder,  Was  there  any  look  upon  that 
door  leading  to  tbe  bay-loft  P—flc«rrat«  1  be* 
Have  there  was  none  at  all  5  hoi  I  did  net  take 
uoticeofthat. 

Mary  JIfyen  sworn. 

JM^ert.  I  live  in  tbe  ncighhonshaed,  aai 
know  tbe  mother  and  daughter. 

Mr.  Narei.  Hew  toog  have  you  knewn  the 
daughter  P—JId^CTf.  About  eleven  jrears.  Qtm 
is  a  very  sober,  hooest  girl,  as  any  m  England; 
she  always  behaved  very  handsome  to  erety 
body. 

Do  yon  remember  her  being  missing  ee  the 
Isl  ef  January  P«— I  do. 

When  was  the  first  time  you  saw  her  after  P 
«»pn  tbe  S9th  at  night,  at  her  nMMher'e 
house.  There  were  her  mother,  Mm.  Wood- 
ward, and  Mary  Lyon  there.  Elizabeth  Gen* 
ning  was  sitting  by  the  fire-side  in  a  very  Madc^ 
dirty,  bad  oonoition ;  her  fece,  arms,  and  bands 
Were  black;  I  took  it  to  be  a  coM,  or  nombneas 
occasioned  by  cold ;  her  nails  were  as  Uack  ae 
my  bonnet,  and  her  fingers  stdod  crooked. 

How  was  she  dressed  P— She  had  a  black 
quilted  petticoat  on,  alt  torn  about  tbe  kneea ; 
she  hao  a  bed>gown,  on,  and  a  ra|^  about 
her  head,  I  believe  it  was  a  moshn  half- 
handkerchief;  she  was  very  low  in  her  OMrits. 
I  kneeled  down  on  my  knees,  to  ask  her 
what  was  the  cause  of  her  being  in  that 
condition  P  She  told  me,  she  went  on  the  let 
of  January  to  seo  an  aunt  and  nnde,  and 
stayed  with  them  till  night,  and  they  shw  her 
into  HonndsdUch  ;  and  how  she  was  Mbbed  and 
stripped  in  Moorfields  by  two  men,  andtheyr 
gave  her  a  blow  on  her  head,  and  deprived  her 
of  her  senses,  and  was  carried  into  a  hoase  h  j 
these  two  men ;  and  when  she  came  in,  tberw 
were  an  elderly  woman  and  two  young  ones  ; 
the  eld  woman  took  hold  of  her  arm,  and  asked 
her  if  she  would  go  their  way;  and  she  said. 
No ;  that  then  she  went  and  took  a  knife  ent 
of  a  drawer,  and  cut  the  hieing  ef  her  slays, 
and  took  them  off,  and  gave  her  a  great  slap 
on  tbe  fece,  and  told  her  she  should  snflbr  in 
the  flesh ;  and  opened  a  door,  and  shoved  h^ 
up  a  pair  of  stairs  into  a  room ;  and  after  sh* 
was  in,  she  damned  her,  and  said,  If  she  moved 
or  stirred,  or  made  any  restetsnce,  she  would 
come  and  cut  her  throat. 

What  time  did  she  say  she  was  carried  iit 
there  P— About  four  in  the  morning,  as  afae 
reckoned. 

Were  there  kny  other  peo^e  in  the  reemi 
besides  what  you  have  mentioned  P— There 
were  severel  olhera. 

Did  yon  see  Scarrat  there  P— 1  did  not  knevr 
he  was  therei  tUlI  got  off  my  kntesflroa  talk- 
ingteher.  .    . 
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WlMttt  ibft kH  jwwtt  in  tlwnwmf^ 
She  told  wm  there  was  hay  ihcre,  mmi  a  piteher 
villi  wilv  in  it,  •!»  beKeved  about  a  gaikw  of 
k  ;  aad  that  there  waa  a  fire-plfee  in  it,  and 
the  valiie^of  a  quwtare  kiaf  of  bread  in 


Did  ihe  a^  there  was  a  grate  in  Ibe  reem  f 
She  did ;  and  that  she  took  the  bed-fonrn 
and  rag*  eut  of  the  giate  in  the  reofl[i. 

Did  ahe  give  any  deseriptien  of  the  sin  of 
tbe  reem,  whether  leag,  ronnd,orsqaareP-« 
Ne;  i  camiet  say  she  did.  She  said  she  got 
eatatthewiadewat  the  end,  by  pulling  down 
two  hennls^  and  pqt  her  head  and  ahooMers 
eat,  and  took  ontsaoMpart  of  the  window,  and 
palled  oot  her  Ims,  and  so  dropped  down ; 
and  that  ahe  tore  her  ear  in  eomin]^  eot.  I^ 
Irehed  at  her  oar,and  it  appeared  to  be  a  great 
neiatob ;  there  was  a  great  deal  of  blood  an- 
psaaed  te  be  fresh,  and  dropped  of  Uood  (while 
I  waa  tiiere)  upon  her  shoulder.  She  was 
ashed,  bow  far  the  honae  was  off?  Shesaid, 


said, 
dleaent  of  town.  She  said,  while 
in  the  rooa»,  there  was  a  stair^case  ky 
to  the  rooan,  and  she  heard  people  run  up 
and  down  in  tbe  nights,  and  she  heard  the 
aaree  of  nsother  Wilta,  or  mother  Wells,  men- 
tisoad.  I  waa  elore  b  v  her,  and  heard  every 
wsfd  she  said ;  she  spoke  very  low. 

Bad  Saarrat  spoke  to  her  before  she  said 
VNther  Wtfia,  or  WellsP— I  don't  know  that 
hshad. 

If  he  bad  spefce  to  ber,  sbeold  yen  have 
haewn  k?*-*!  should :  1  did'uotbear  him  speak 
ta  her  at  ail  then. 

Tdl  the  Court  what  she  said  farther.— She 
«nd,  aire  ewaped  about  foar  in  tbe  aliernoon, 
aad  aafced  ber  way  te  London.  She  waa  so 
bw,  that  I  ooold  aearee  hear  what  she  said. 

Did  yev  go  before  Mr.  Alderman  Cbitty  ?-^ 
Ne,liBdoot. 

Did  yoa  go  dawn  to  Enfield* Wash  after* 
«Hda7-*I  did.  en  tbe  Thursday  after  ber  re- 
tam.  There  were  in  the  ohaise  with  me,  tbe 
anthor  and  daughter,  and  Mrs.Oarrat;  and 
isvaiai  other  people  went  down,  some  on  borse* 
insk.  Mr.  Adi—Mn  was  one  on  horseback. 
WaBMl  bios  as  we  ware  goinr.  He  hadbeen 
there.  He  spoke  to  the  eoacSmran,  and  aslEed 
hnn  wbat  osade  him  so  long  in  coming ;  and 
aid  tiiey  ware  eot  of  patience  in  waiting. 

Did  be  aay  any  thing  te  the  girt  ?— He  said 
la  her.  Bet,  what  rert  of  a  room  was  you  in? 
She  said,  Sir,  it  is  aa  odd  aart  of  a  room,  there 
b  hay,  aad  a  ftre-pfaMSe  in  it.  He  said  again. 
What  do  you  sav?  Is  there  hay  in  it.  Bet? 
That  ia  ail  lie  aai J)  aad  went  away  directly. 

When  he  spoke  to  the  g-h4  in  this  manner; 
Hi  bo  tdl  bar  there  waa  hay  f-^Re  did  aot. 
Wetben  preeesded  on,  tiad  came  to  the  beose 
at  BaMd'Wash ;  and  Bet  was  earned  mto 
Aa  fcitahep,  and  from  tbeaee  into  the  aarlour. 
The  gaotlemen  dcaired  her  there  to  lie  very 
caatiooa  and  earefol  what  she  said,  and  take 
IIbm;  aad  after  thai  up  stairs.  After  she  had 
iMbai  ahoot^  she  pointed  t»  Mary  Sqoirea,  and 
wd,  That  It  the  old  woman  that  cut  my 
slays  olf. 


Waaaba  abibig  er  atandiaf  then  ?«-*!  can- 
not  say ;  there  were  a  great  erowd  of  people  ;  I 
eeold  not  get  to  the  aight  of  her. 
.  Did  the  description  she  bad  given  of  the  old 
woman  she  tsM  you  of  so  tbe  tOih  at  night, 
tallv  wtth  the  old  womaa,  when  yoa  saw  lierf 
— ^ecd,  it  did.  She  then  saal,  there  two 
yoong  women  were  in  tbe  room  (that  Waa 
Virtue  Hall,  and  the  gypasy 's  daughter).  The 
okl  gy  pscy-iwoosan  sm,  aae  never  saw  her  ia 
her  life  before,  and  hoped  she  waa  not  come 
to  take  her  life  a\¥ay,  or  something  to  that  pur- 
pose. 

Was  the  day  mentioned,  when  Elizabeth 
Canning  said  she  was  robbed  ?— ^i  don't  know 
that. 

Did  you  hear  the  old  woman  say  she'  bad 
been  any  distance  from  EniSeld  Wash?— No, 
I  did  not ;  but'l  beard  tbe  old  woman  say  she 
bad  lain  there  bot. three  nights,  and  George 
said  so  too.  After  that  ihey  carried  EIrzabetb 
Canning  up  one  pair  of  stairs,  and  into  two 
rooms ;  one  of  them  was  locked,  and  the  key 
sent  for ;  she  said,  none  of  them  were  the  room 
in  which  she  was  confiQed :  then  she  was  car- 
ried through  the  kitchen  and  up  into  another 
room;  then  she  said,  Gentlemen,  this  is  the 
room  that  1  was  in ;  but  here  is  more  hay  ia 
it,  than  there  was  when  1  was  here. 

Were  you  in  the  room  then  ? — I  was.  She 
took  her  foot,  and  put  the  hay  away,  and 
shewed  the  gentlemen  two  holes ;  and  said^ 
they  were  in  the  floor,  When  she  was  in  it  be* 
fore.  • 

Had  you  heard  her  mention  them  two  holes 
before  ? — No,  I  never  did.  Mr.  Adamson  set 
bis  back  agamst  a  window,  and  asked  her  what 
she  had  ever  observed  out  of  that  window  ? 
She  said,  hills  at  a  distance. 

Which  window  was  this  ? — That  next  to  tbe 
fire-place.  She  had  told  us  there  was  a  pewter 
bason  there,  and  a  saddle ;  hut  when  we  came 
there,  there  were  two  saddles. 

Did  you  lode  oat  at  the  window?— lean- 
not  say  I  did« 

When  he  pnt  his  back  to  tbe  window,  ooold 
she  have  s^en  what  was  to  be  seen  there  ? — 
No,  she  was  not  so  high  up  to  it. 

Did  you  find  the  pewter  bases  there  ?-^ We 
did. 

Did  she  mention  what  colour  the  pitchar  wai 
of,  at  lier  first  mentioning  it  ? — I  cannot  say 
she  did;  but  said  it  womd  hoM  a  gallon  of 
water. 

Where  did  yon  first  see  the  pitcher  f— la  the 
kitchen. 

Did  you  go  to  justice  Taslimaker's  ? — Ne,  I 
did  not.  The  other  woman  and  I  were  a*cold, 
so  we  went  over  to  a  pahlio^house. 

Cross-examined  by  Mr.  Willes, 

Was  her  linen  dir^  when  you  waa  with  her 
en  the  gOth  of  January  ?^I  Im^ed  aH  ahaot 
the  aeck  and  shouklers ;  it  was  not  ^^fy  dirty, 
but  it  was  dirty,  it  vraa  soiled  frera  iier  bodj. 

Were  you  by  when  she  waa  andressaa?** 
NOfiwwpot* 
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Do  yon  koow-what  muBber  of  pettieotte  she 
had  oa  ?— Noy  I  do  oot. 

Pray,  dUlaoyofyoa  ImowMr.ScimtP-^ 
I  liDOvr  bim. 

Do  yoo  beNe? e  old  Bf  ra.  CaoDiog  had  any 
knowledge  of  him  ?— I  believe  the  miirht. 

Did  yoo  hear  her  call  him  by  his  namaf— 
No,  I  did  not. 

Why  do  you  tbink  ahe  mtfrbt  know  himf — 
Bocanae  be  liTed  in  th^  neigbbonrbood,  nest 
door  to  her  but  one. 

By  Mr.  J/arer. 

Who  was  there «» hen  yoo  was  thereP — ^There 
waa  Mri.  Woodward,  Mrs.  t«yon,  and  Eliza- 
both  Canniog'a  mother. 

Did  yon  hear  Scarrat  examine  Elizabeth 
Canning  where  ahe  bad  been  r<— No,  I  did  not. 

Did  >ou  obaerve  the  blood  to  drop  rery  fast 
from  her  ear  ?— No;  it  had  dropped  upon  her 
shoulder,  and  another  drop  was  then  at  her  ear. 

Was  the  handkerchief  then  on  her  head  l-^ 
It  was. 

Was  there  much  blood  on  the  handkerchief? 
<^Tliere  was  a  pretty  deal  upon  it. 

Were  you  at  Enfield- Wash,  when  Canning 
was  carried  into  tlie  kitchen  ?•— 1  waa. 

Do  you  remember  the  door  to  be  open  that 
leads  up  into  the  hay-loft,  when  she  was  thi^re  ? 
«~I  don't  remember  it  was. 

Upon  her  being  carried  into  the  kitchen,  did 
she  say,  she  had  been  there  before  ?-**No,  I 
did  not  hear  any  thing  of  that. 

When  Mr.  Adamson  asked,  what  pr^q)ect 
there  was  out  of  the  window,  did  not  she  say, 
there  were  treea  near  it  ?— Not  as  I  heard. 

I  think  yoo  say,  she  describeil  the  elderly 
woman  ? — I  beard  her  describe  the  two  girls 
that  were  by ;  one  was  a  black  girl,  the  other 
a  fair  one,  and  the  old  woman,  a  tall,  bUck, 
fwarthy  woman. 

Jllary  Woodward  sworn. 

ilf.  Woodward.  Elizabeth  Canning's  mo- 
ther sent  for  me  the  night  she  came  home.  I 
went  there  about  half  an  boor  after  ten,  and 
Btayed  till  abont  one.  There  came  Mr.  Sear- 
rat,  Mr.  Wintlebury,  and  others,  after  1  was 
there.  Mrs.  Canning  asked  me,  who  sbeahoold 
aend  for  P  f  said.  Send  for  her  beat  friends.  1 
mentioned  Mr.  Lyon  and  bia  wife,  and  others. 
8be  sent  the  a)>prentice ;  he  retnmed,  and  said, 
be  waa^ne  to-bed.  There  came  Mrs.  Myers 
and  Polly  Lyon ;  the  latler-  lires  senrant  with 
Mr.  Roberta. 

•  Mr.  WUliami,  Had  you  any  conversation 
with  Elizabeth  Canningf— IToMfward.  I  had : 
the  first  word  she  said  to  me  waa,  Mra.  Wood- 
ward, I  am  almost  atarved  to  death.  (She  wu 
■itting  In  the  cbimney-oomer,  and  lifted  np  her 
head,  and  put  her  hands  together.^  I  have  bad 
nothinif,  aaid  she,  but  brnd  and  water  ainoe 
New-year'a  day  at  night,  and  I  have  had  no 
brand  ever  aince  Friday.  I  aaked  her,  where 
ahe  had  been  f  She  aaid,  ahe  had  been  confined 
in  a  room  in  a  bonae  on  the  Hertfordshire  road, 

Waa  thia  iMfora  any  body  came  in  f  •-^Upon 
fny  oathi  thia  ahe  aaid  before  any  body  eaoM 


in.    I  knowing  nothing  of  the  B^ford  rond» 
asked  her  no  more  of  it. 

Do  yoo  remember  her  mentioning  any  body  'n 
name  r— I  did  not  observe,  through  tlie  whole 
time  1  waa  there,  that  ahe  mentioned  any  body's 
name.  I  mulled  her  a  little  wine,  but  was 
never  out  of  the  room,  i  naked  her  what  was 
becoBM  of  her  dothea  f 

Go  on ;  you  need  not  give  a  particolar  a<^* 
connt  of  die  first  robbery  in  Moorfidds.— She 
aaid,  about  half  an  hour  after  ahe  came  to  her 
senses,  she  came  to  a  bonae  where  ahe  was 
confined ;  there  were  three  women  took  hold 
of  her ;  the  oM  woman  aaked  her,  if  ahe  woakl 
go  their  way  ?  Sheanawered,  No.  Upon  thai 
she  went  to  a  dresser  or  dresseiwdrawer,  and 
took  a  knife,  and  ripped  the  lacing  of  her  ataya, 
and  after  that  took  np  her  petticoats,  and  looked 
at  them,  and  took  her  a  slap  on  the  face,  and 
aaid.  Damn  yoo,  yon  bitch,  I'll  give  yon  that; 
and  turned  her  up  a  pair  of  ataira  into  this 
place,  where  she  waa  confined,  with  threaten* 
mg  oatha  to  cut  her  throat  if  she  heard  her  cry 
out.  1  asked  heri  what  aort  of  an  old  woman 
this  was?  She  said,  she  was  a  tall,  black, 
swarthy  woman ;  and  the  young  women  did 
nothing  bnt  laugh  at  her.  1  waa  there  with 
her  beat  part  of  half  an  hour  before  the  others 
came  in. 

Waa  there  any  thinff  from  your  examinatinn, 
that  conld  poasibly  lead  her  to  give  her  an- 
swer?— No;  nor  her  mother  never  spoke  to 
her  during  tlie  whole  time  1  waa  talking  to  her. 

DmI  she  tell  you  this  of  her  own  aoooixlf— 
She  began  and  went  on,  after  I  aaked  her  whers 
ahe  had  been  confined. 

Did  ahe  aay,  during  her  whole  oonfin^mentt 
that  she  saw  any  body  ?— Not  as  L  remember. 
She  waa  in  a  moat  deplorable  condition ;  ahs 
had  an  old  ra^iged  bed-gown  on,  and  a  bit  of 
an  handkerchief. 

Look  at  thia  bed-gown :  ia  thia  the saoMP— 
I  do  really  believe  this  to  be  it ;  hut  1  will  not 
take  upon  me  to  swear  it 

Had  jou  ever  aeen  it  before  tliat  nightP-^ 
No,  never. 

Upon  your  oath,  do  you  know  whether  that 
ia  her  mother's  ? — Her  mother  nevhr  had  aoch 
a  thing  on  her  back  in  bar  life. 

Look  upon  this  half-handkevchief.-?>Thia  1 
know  ia  the  aame  she  came  home  in. 

You  aay  yoo  moiled  her  aome  wine ;  did  ahs 
driok  much  ?— I  gare  her  abont  half  a  tea-cup 
full,  and  about  the  valse  of  &  nutmeg  in  quan- 
tity of  bread  aoaked  in  wine;  ahe  rolled  itabosk 
in  her  mouth,  and  aaid,  Mra.  Woodward,  I 
cannot  awalhiw  it,  and  apit  it  out.  She  apoksi 
very  faint  and  low. 

Do  you  believe  ahe  waa  really  in  that  bn4 
atate  of  heahh  in  which  ahe  appeared  to  bef 
•—I  believe  ahe  waa  as  bad  aa  abe  appeared  to 
be ;  1  am  aanaible  of  that  She  aopped  abool 
a  apoonful  of  the  wine ;  whether  ahe  awallow* 
ed  It  all  or  not,  1  don't  know.  She  gave  an  ss% 
count  of  baving.no  atools  in  that  time,  and  ths 
apothecary  did  aO  he  could  to  aasiat  her  hi  thn 
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WImb  WM8be  ible  to  go  abrwidP— Od  the 
Tuesday  ae^BDigbt  afUr  she  came  home  (which 
was  OD  a  Maailay)  she  came  to  my  house,  and 
was  there  almost  three  weeks ;  she  was  ill  all 
the  tisM,  and  the  doctor  and  apothecary  oame 
,to  her;  iunnng  part  of  the  time  she  was  at  my 
hnast,  she  was  dangerously  ill.  She  was 
Woi^glit  in  a  man'a  arms,  and  put  in  a  chttr  to 
fo  la  Mr.  Fiddini^sibe  day  after  she  came  to 


CroM- examined  hy  Mr.  Gatccj^. 

Did  joa  ohserre  her  ear  at  all  ? — I  did  not 
that  nigfct  abe  came  home,  but  the  apothe- 
csr|f*a  mno  did;  the  handkerchief  was  all 
IMdj ;  it  bled  so,  that  it  shocked  me,  1  could 
■el  look  at  it:  it  was  fery  cold  weather,  and 
the  WmnI  bad  congealed,  and  was  thick  upon 
ber  ear ;  and  siuioff  by  the  fire,  I  faney,  that 
made  her  bleed  afresh. 

Do  you  remember  Mrs.  Mayle  enquiring  for 
the  shjA  that  she  came  home  in  P— Yes,  she 
saw  it ;  ber  mother  shewed  it  her. 

Do  you  know  it  was  the  shift  she  came  home 
in?-.!  do. 

Do  you  remember  Mrs.  Mayle*s  observa- 
tion?-^ do;  that  was,  that  she  would  take 
her  oath  that  no  num  ever  lay  with  her,  for  if 
there  had,  there  would  have  been  nature  on 
one  side  or  other. 

Do  you  remember  whether  she  observed 
whether  it  was  dean  or  dirty  ?— Upon  my  oath, 
the  did  not  observe  any  tbiog  else  in  my  bear- 

iffmB  the  shift  dirty  ?— It  was ;  but  not  so 
dirty,  aa  if  she  bad  been  dt  hard  work  io  it. 

What  did  yon  think  of  it  ? — It  was  dirty. 

Was  it  as  dirty  as  if  it  bad  been  worn  by  a 
pemn  that  was  dragged  from  London  to  En* 
fieU-Wasb,.  anil  lay  upon  hay  so  long  after- 
wards f — Yes,  it  was. 

Did  you  ever  express  yourself  to  the  con- 
^^  to  any  body  ? — No,  I  never  did. 

It  hetber  you  ever  expressed  you  were  sur- 
mroed  that  the  shift  was  no  more  dirty,  upon 
being  worn  so  loogf — No,  1  never  said  such  a 
thing.  ' 

IM  Tou  observe  any  spbsbes  of  dirt  on  it  ? 
—I  did  not;  if  there  had  been  any,  1  must 
have  seen  them. 

Were  there  no  spots  on  it  at  all? — ^Tbere 
ware  no  spots  of  any  kind  in  the  world. 

Take  care,  you  are  upon  your  oath.-I  am  so. 

Did  voo  thuk  the  shift  was  not  so  dirty  as  it 
might  have  been,  if  she  bad  worked  io  it  all  the 
time? — 1  think  it  might  have  been  as  dirty  in 
a  week,  if  she  had  worked  in  it  all  the  time. 

By  Mr.  Recorder, 

Did  you  see  Mrs.  Mayle  there  ?— I  did. 

Did  not  abe  say,  it  could  not  have  been 
worn  above  a  week  ?— -No,  I  never  heard  ber. 

Whether  Mrs.  Mayle  and  Mrs.  Canning  did 
aotquarrel? — No,  not  in  my  bearing. 

Was  she  there  above  once  ?r^l  oevev  know 
sbewas. 


I 


John  Wintlehury  sworn. 

WifUkburv.  I  have  known  Elizabeth  Can* 
ning  thejnotber  about  fourteen  or  fifteen  yeM| 
she  lives  in  Aldermanbnry- Postern,  and  beaia 
as  good  a  character  is  any  in  the  parish.  I 
have  known  the  daughter,  1  believe,  twdvu 
years;  she  is  a  very  sober  girl  as  any  I  know  ; 
and  I  believe  the  whole  neighbourhood  will 
say  so.  8he  lived  with  me  about  eightcea 
months,  about  three  or  four  months  before  thin 
happened.  She  always  behaved  herself  in  a 
very  sober  manner.  I  keep  a  public- hooae. 
I  have  a  back  room,  where  sho  would  con^ 
monly  be.    She  verv  seldom  oame  forv^brd. 

Mr.  Morton,  Did  she  shew  a  dispositioa  to 
be  forward  or  flray  f-^WintUbury.  Quito  diffe- 
rent. I  don't  believe  she  went  out  once  in  a 
euarter  of  a  year.  When  she  went  away 
from  me,  many  of  the  neighbours  would  Imve 
had  her. 

Do  you  remember  ber  being  missing  on  the 
1st  of  January  f— I  do  ;  and  her  coming  home 
on  tbe  99tb.  1  saw  her  that  night  at  her  mo* 
ther's  house,  sitting  by  the  fire.. 

flow  came  you  to  go  there  ?— A  neigbboer 
came  and  told  me,  she  was  come  home. 

Do  you  know  who  that  neighboor  was  f— I 
do  not. 

Was  it  Mr.  Scarrat7.-No,  it  was  not.  I 
went ;  and  when  I  came  into  the  room,  1  met 
with  ten  or  a  doseen  people :  there  was  the  girK 
in  a  very  bad  condition,  aith  a  bandker^ief 
wrapped  about  her  head,  and,  I  think,  it  was 
bloody  on  one  side.  She  was  very  weak.  I 
took  hold  of  her  hand,  and  said.  Bet.  She 
said,  O  Lord,  Sir,  you  doo't  know  what  1  have 
gone  through !  or  something  to  that  effect* 
Said  I,  You  are  at  home  now  ;  and,  it  is  to  be 
hoped,  you  heve  friends  to  assist  you  if  yen 
have  been  used  ill.  J  asked  her  where  she 
bad  been?  she  said,  On  tbe  Hertfordshire 
road.  1  said,  How  do  you  know  tbatf  she 
•aid,  she  remembered  seeing  (through  some 
cracks,  when  she  n  as  in  the  room)  the  coacb* 
man  that  used  to  carry  things  for  me. 

What  coachman  had  you  used  to  send  thinge 
by  ? — By  the  Royston.  or  Hertford  coach.  I 
asked  her,  how  far  she  was  from  London  ?  She 
said,  about  t^  or  eleven  miles.  Then  I  said. 
Pray  can  you  toll  whose  house  you  were  atf 
She  said,  I  cannot ;  but  1  heard  the  name 
Wills,  or  Welb,  by  people  below  stauv. 

Do  you  know  Robert  Scarrat  ?— I  do. 

Was  he  in  the  room»  when  she  mentioned 
the  name  Wills  or  Wells?— He  might  be;  I 
did  not  see  him  then. 

Do  you  recollect  that  Scanrat  mentioned 
Wills  or  Wells  to  ber  f— To  tbe  best  of  my 
knowledge,  he  did  not. 

Did  you  see  Mary  Myers  there?— I  oan't 
remember. 

Did  you  see  a  woman  kneeling  by  the  side 
of  her  ? — I  don't  know,  indeed.  I  stoyed 
there  but  about  three  or  four  minutes,  aii4 
there  were  a  (treat  many  people  in  the  room. 

Were- you  before  Mr.  AhlermeftCbitty  ?i^ 
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He  had  ;  |nd  tbftt  she  ga^e  the  same  account 
the  Dii^ht  she  came  home ;  but  not  quite  so 
fully  that  night,  as  the  did  before  the  sitting 
alderman  on  the  Wednesday  after. 

What  did  he  say  passed  the  night  she  came 
home?— He  said,  he  n^w  her  the  night  she 
came  home,  at  her  mother's  house ;  she  ap- 
peared in  a  very  bad  condition,  and  bad  a  dirty 
Ded-gov?n  and  cap  on.  He  asked  ber  how  she 
did  ?  She  answered,  Very  bad  ;  and  that  she 
liad  been  somewhere  on  the  Hertfordshire 
road,  which  she  knew  by  seeing  the  Hertford- 
shire eoadh  go  backwards  and  forwards.  Ai\er 
which  he  was  asked,  if  he  had  heard  Canning's 
evidence  then  given,  as  mentioned  before  ? 

Mr.  Wiila  to  WintUhury. 

How  long  was  she  before  alderman  Chitiy  ? 
—I  don  t  know. 

How  did  she  get  there? — I  believe  she  went 
in  a  coach. 

What  day  did  she  go  to  Enfield  ?— On  the 
Thursday  after  she  came  home. 

How  did   she  go  down? — 1  believe,    in  a 
chaise  and  pair.     The  chaise  would  hold  four 
people,  and  four  people  were  in  it. 
-   How  far  is  it  there? — It  is  about  eleven 
miles. 
.    Did  you  see  ber  set  out? — No,  I  did  not. 

What  time  did  she  get  down  there? — At 
About  ten  or  eleven  o'clock  in  the  morning. 

Had  she  any  refreshment  there? — There 
was  a  little  wine  brought  her  there.  I  believe 
the  did  not  drink  a  spoonful  of  it. 

Did  she  go  over  to  Cantril's?— *1  don't  know 
whether  she  did  or  not. 

How  far  is  justice  Tashmaker's  from  En- 
field-Wash  ? — it  mav  be  three  miles. 

How  far  is  it  out  of  the  way  to  Londod  from 
Enfield- Wash? — It  way  be  an  hundred  and 
fifty  yards. 

n  ben  did  she  retui-n  to  town  ? — She  re- 
turned the  same  night. 

Was  Scarrat  your  customer  when  Caoninff 
lived  with  you?— He  was  not,  as  I  know  of.  I 
did'  not  know  him  then. 

Was  there  any  intrigue  betwixt  Scarrat  and 
her  ?— No  ;  she  would  hardly  go  to  the  door 
io  speak  to  an^  body.  I  believe  her  quite  dif- 
ferent from  an  intriguiug  person. 

How  long  have  you  known  Scarrat?— I  have 
known  him  about  a  year  and  a  half. 

Did  vou  hear  any  part  of  what  passed-before 
Mr.  Alderman  Chitty  r — 1  heard  a  Utile,  but  did 
not  take  much  observation  of  it ;  and  she  talked 
«o  low.  I  heard  her  say  two  men  met  her  and 
robbed  her  in  Moorfields. 

Did  what  von  heard  vary  from  what  you 
heard  on  Squires's  trial  ?— No,  it  did  not. 

Recorder.  You  have  heard  the  note-taker 
^y,  you  said  she  waa  more  full  before  the 
•ittingf  alderman  than  in  the  account  she  had 
given  before ;  and  here  you  say  you  took  little 
notice  of  it. 

Wini,  I  ma^  forget  thingi.  If  I  Mud  so 
Ibeo^  I  might  forget  since. 


Joseph  Adamson  sworn. 


J.  Adamson.  I  have  known  E^  <}annin|^ 
eleven  or  twelve  years,  ever  since  she  wss  big^ 
enough  to  play  about  her  mother's  door.  I  am 
one  of  the  persons  that  went  down  to  Enfield- 
Wash.  I  had  not  seen  her  for  three  months 
before  that  day.  Mr.  Wintlebury  and  od* 
Scarrat  went  down  with  me ;  the  last  w^as  a 
stranger  to  me :  we  were  the  only  men  that 
had  horses.  We  had  been  there  an  hour  and  a 
half.  They  told  me,  1  must  go  back  and  pre- 
vent the  chaise  from  stopping.  I  said,  I  look 
the  horse  without  leave,  and  I  would  not  go 
back.     I  took  the  horse  and  went  back. 

Mr.  Morton.  Did  you  tell  Canning  tber^ 
was  hay  in  the  room  ? — Adamson.  I  did  not, 
either  directly  or  indirectly,  from  first  to  last ; 
nor  have  1  asked  her  a  question  since,  only 
when  we  were  in  the  room.  Af^er  I  had  spoka 
to  the  coachman  to  make  what  haste  he  could, 
they  asked  me,  if  we  had  taken  il|iy  people 
up  ?  I  said,  we  had  ;  and  some  of  the  |>eoplc 
were  uneasy  to  be  gone.  Then  I  asked,  wbftt 
sort  of  a  place  she  was  confined  in  ?  She  said, 
an  odd,  or  a  wild  sort  of  a  place  ;  some  hay, 
and  something  else  which  I  can't  remember :  I 
think  it  was  a  chimney  in  the  comef. 

Did  you  mention  ha v  to  her  ? — I  never  did, 
to  my  knowledge.  1  then  rode  on ;  and  as  Iyer 
master  Mr.  Lyon  and  others  were  going  from 
the  ale-house  to  mother  Wells's,  I  hallooed  to 
them,  and  (old  them  what  the  girl  had  told  me, 
that  is,  that  there  was  some  hay  in  the  room, 
and  a  fiie-place,  or  a  chimney,  1  can't  tell 
which.  When  she  came  down,  I  took  her  out 
of  the  chaise,  and  aet  her  on  a  dreaaer ;  she  sal 
there  six,  seven,  or  eight  minutes. 

Did  she  make  any  observations  there  ?*-She 
did  not  Then  we  took  her  into  the  room 
where  they  all  were  (there  was  a  room  full  of 
people;)  shetoraed  herself  round  by  the  door, 
till  she  came  to  where  Mary  Squires  sat,  and 
said,  That  is  the  woman  that  cut  mj  sta^s  off. 

Did  any  body  give  her  any  mtelligence 
which  was  Mrs.  Wells?— I  daresay  nobodj 
did ;  because  her  master  gave  her  a  Tory  strict 
charge  to  take  care  who  she  charged. 

Do  you  remember  Mrs.  Wells's  saying  any 
thing  ? — I  do  not.  After  this,  she  was  carried 
up  the  great  stairs,  and  at  the  bottom,  ahe  aaid, 
I  believe  this  is  the  stair-case.  (This  was  just 
as  we  came  out  of  the  room.)  We  went  np 
stairs  into  every  room  (I  believe  there  are  four 
of  them.)  She  said.  None  of  them  is  the  roOm« 
Then  she  was  brought  down  again,  and  we 
took  her  through  the  kitchen  and  up  the  stair* 
into  the  hay-loft  She  paused  a  httle  before 
she  spoke ;  and  the  first  word  that  I  remember 
she  said,  was.  There  is  more  hay  than  there 
was  (as  I  remember)  in  the  room.  Then  I 
cautioned  her  to  be  careful,  and  lot  go  her  arm, 
and  went  up  towards  the  hay,  and  felt  it ;  and 
it  was  quite  li^ht,  as.  though  it  had  not  lain 
there  a  long  time.  Some  people  said,  they, 
thongbt  there  had  been  some  put  lately  in.  1 
aaid|  I  thought  there  waa  not ;  for  I  went  round 
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the  house  to  make  observation,  and  did  DOt 
think  there  bad  been  any  broug^ht  Id  ;  because,  if 
there  had, there  mpst  have  been  some  scattered. 
Then  tbejr  bad  got  tbe  jug  and  basou,  and 
some  ocber  thiugs  that  she  knew ;  but  I  can't 
8a/  bow  she  came  to  pitch  upon  them,  because 
I  was  making   obserfatioDS  on  the  haj.     I 
walked  then  directly  between  her  and  the  case- 
ment, and   turned    round,  and  set  my  back 
against  tbe  casement,  and  said,  If  you  bare 
keen  coDfinecl  iu  this  room  so  long,  you  will  be 
aUe  to  gire  a  rery  good  account  of  it,  and  I 
expect  jott  wHI.    She  said,  Tliat  was  nailed  up 
when  I  was  here.     What,  boarded  opf  said  I. 
No,  said  she,  but  I  tried  to  open  it,  and  could 
Bot    She  deacrilied  fields,  and  a  hill  at  a  dis- 
tance, and  some  trees ;   but  the  most  remark* 
able  tbio^  was,  some  houses  to  be  seen  on  tbe 
kft-haDd  side  the  lane. 

Are  you  sore  she  said  so? — f  am. 

Are  jfoo  sure  she  could  not  see  them  when 
she  Bpoke? — 1  stood  so,  that  I  am  sure  she 
caald  not,  I  stood  so  betwixt  them  and  hef. 
After  the  gentlemen  had  all  looked  out  to  see 
kov  the  description  answered,  1  asked  her, 
where  she  had  looked  out  to  see  the  Hertford- 
abire  cosush  f  She  pointed  to  the  window  which 
was  b<iarded  up,  and  said.  That  is  the  window  ; 
and  that  also  is  the  window  that  I  made  my 
«Kape  ottt  at. 

Did  you  look  to  see  whether  there'  was  any 
lesson  lo  think  any  body  bad  got  out? — f 
helped  Colley,  her  uncle,  to  pull  the  boards 
down*  I  called  all  tbe  gentlemen  to  see  that 
it  was  not  in  the  same  condition  with  the  rest 
af  the  things  in  the  room,  with  cobwebs,  as 
alber  places  had.  The  wood  was  fresh  split 
with  driving  a  great  nail  through  it,  and  ap- 
peared as  fresh  as  it  could  be;  that  is,  the 
tnA  seemed  quite  fresh. 

Wm  tbe  crack  before  you  pulled  tbem  down, 
*ar  done  hy  polling  tbem  down? — ^That  was 
bdbre  we  attempted  to  pull  them  down. 

A  Juryman,  Was  it  boarded  all  orer  tbe 
window  f-^Adamson.  It  was  boarded*  like  a 
liltfe  shutter.  It  was  one  piece  of  wainscot 
that  went  clear  across,  and  covered  it  all  pretty 
near  to  the  top.  There  was  a  casement  on  the~ 
right-hand  side,  atad  the  other  side  had  nothing 
laiL 

Ry  Mr.  Morton  (continued.) 

IKd  year  make  any  obserrations  oil  the  out- 
age of  this  window,  whether  there  was  the  least 
appearance  of  any  thing,  as  though  any  body 
hsd  got  oat  there  ? — Colley  and  I  went  out ; 
there  we  saw  tbe  surface  of  the  plaister  was 
aeratehed  off,  and  we  shewed  it  to  several 
pisple. 

What  were  their  names? — I  don't  know 
tbem;  but  there  were  a  ^peat  many  people' 
Issked  at  it,  and  tbe  freab  pieces  of  the  mortar 
•a  the  ground,  then  betow  the  .window.  Just 
an  the  edge,  between  the  plaistering  and  brick- 
vork,  it  was  broke. 

Do  yoo  remember  seeing  ^Mr.  Hague  and* 
Mr.  Akhidgs  thefe  ?^l  do.    Mr.  Aidridge  and 


I  both  made  obaervations  on  the  girUs  pausing 
a  little. 

Did  Mr.  Aidridge  seem  to  shew  any  (lissa^ 
tistaction  upon  that  then  ? — No.  I  observed  a 
large  pitcher  in  the  parUmr,  when  we  first  went 
in.  There  were  six  or  ei^ht  ol'  us  went  in» 
two-and-two ;  and  when  there  was  no  resist- 
ance,  1  and  Mr.  Colley  went  behind  the  house. 

Did  you  see  a  pitcher  iu  the  hay-loft  or 
workshop? — I  did. 

Look  at  this  pitcher ;  do  you  know  it  ? — I 
suppose  that  is  it,  it  is  like  it ;  I  saw  it  since  at 
the  mansion- bouse  before  my  lord-mayor ;  it 
was  broken  as  this  is.     . 

Did  you  carry  the  pitcher  there  ? — No,  &ir; 

Do  you  know  any  body  that,  did  ? — No,  I  do 
not. 

Did  Canning  make  any  observation  on  the 
pitcher,  whether  it  was,  or  was  not  the  pitcher, 
that  was  in  the  room  when  she  was  there  ? — I 
did  not  hear  that ;  I  was  making  observations 
on  the  hay  then. 

Cross-examined  by  Mr.  Dsa^, 

Was  the  door  that  leads  up  into  the  work« 
shop  open  or  shut,  when  she  went  into  the 
kitchen  the  first  time  ? — I  really  cannot  tell. 

When  she  was  gone  from  the  kitchen  •to  the 
staif-case  of  the  house,  what  did  she  say  there  ?. 
— She  said  at  the  bottom  of  it,  she  believed 
that  was  it. 

How  many  stairs  were  there? — T  cannot 
tell;  there  is  a  batch  or  door  on  tbe  top-stair. 

Upon  your  oath  could  she  not  see  the  wliole 
flight  of  stairs  up  from  the  bottom,  where  she 
then  stood  ? — Upon  my  oath,  I  cannot  tell  whe* 
ther  she  could  or  not. 

Was  that  stair-case  any  thing  like  the  few 
little  steps  that  lead  up  mto  the  hay-loA?— ' 
There  is  a  very  great  deal  of  differeiM^e. 

Did  you  ask  her,  how  she  could  make  that 
mistake  ?«»I  did ;  and  said.  You  see  you  waa 
once  mistaken  in  the  stair-case. 

What  was  this  in  answer  to  ?— She  bad  said. 
That  was  the  corner  where  the  girl  stood  and 
laughed  at  me,  when  my  stays  were  cut  off^ 
which  she  said  afterwards  was  Virtue  Hall. 

When  you  stand  at  tbe  bottom  of  the  stain 
leading  up  into  the  workshop,  don't  you  see 
there  are  but  few  steps? — I  cannot  tell' whether 
the  steps  are  without  the  door,  or  after  the  door 
is  open  ? 

How  long  was  she  in  the  kitcjien  the  second 
time,  before  she  fixed  upon  tbe  room  she  was 
confined  in  ? — I  believe  she  was  led  up  into  the 
room  directly, 

•  Was  the  door  open  then,  when  she  came 
from  the  other  stairs  ? — I  believe  it  was,  and 
some  people  going  up. 

Dili  she  say,  wtien  she  was  in  the  kitchen, 
(pointing  to  the  door)  That  is  the  door  that 
leads  to  the  room  I  was  confined  in  ? — I  do  not 
remember  that. 

Who  shook  up  the  hay  ?— 1  do  not  know. 

Upon  your  oath,  did  not  you,  when  you  was 
up  there,  put  your  hand  into  the  hay  f — Yes  ;,' 
1  did,* to  shew  rt  was  light';  1  set  my  toot  upon 
it  first. 
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Were  Mr.  Nasb,  Mr.  Aldridg^  apd  Mr. 
Hague,  io  tbe  room  then  ?— I  cannot  tell  w^e: 
ther  tbey  were  or  not ;  I  believe  tbey  were  not. 
Tbey  might  be  all  there,  or  none  or  them,  for 
fught  I  know. 

'  How  much  hay  was  there  in  tbe  room  P— I 
think  there  might  M  aboot  half  a  load,  or  more ; 
I  cannot  tell  hay  by  the  bulk  of  it. 

How  cameScarrat  and  ^oa  to  toss  up,  which 
should  go  back  to  Cannmg? — ft  was  an  ii|- 
different  person  said,  To  end  dispute,  you  bad 
better  toss  up.  We  had  some  words  after 
that;  and  I  went  at  last,  but  against  my 
will. 

tf  ow  C4ime  vott  to  hare  words  after  it  was 

{ecided  by  lotr — After  Scarrat  had  won,  I  said, 
le  was  to  go. 

Had  any  body  obsenred  at  that  time,  that  she 
had  not  mentioned  any  hay  being  in  the  room  ? 
•»-1  had  not  heard  an  v  body  mention  any  thing 
•bout  it ;  but  wheo\  I  went,  she  told  me  there 
was  some. 

What  didvou  mean,  when  you  caniie  back, 
10  saving,  We  are  all  right,  shaking  vour  hatP 
i^Going  through  tbe  Wash,  my  horse  got 
away  from  me.  (I  believe  1  had  ^ny  hat  in 
VDvIiand.) 

Were  von  rejoiced,  when  she  said  there  was 
hav  ?— No,  Sir. 

Were  you  surprised  ? — No,  Sir. 

Why  did  yon  tell  them  there  was  hay  in  it? 
—Because  she  said  so. 

Why  should  you  come  back  to  tell  them  she 
aaid  ibere  was  hav  in  it,  if  she  had  never  observ' 
ed  there  was  hay  ?••»!  don't  remeiinber  any  body 
observed  she  had  not  mentioned  hay. 

Had  you  heard  she  had  described  the  parti- 
culars of  the  room  ? — I  had  never  heard  she 
bad  given  a  description  of  the  room. 

Then  why  did  you  go  to  Enfield- Wash  P— 
I  went  with  Mr.  Wintlepury  for  company ;  he 
desired  I  would  go  with  him.  The  warrant 
was  gone  dotwn  before,  ancjl  we  went  with  an 
intent  to  meet  them. 

Had  you  been  before  the  sitting  aldermajn  P 
No,  I  had  not 

Did  von  go  down  to  assist  in  taking  the  peo- 
ple up  r — I  did  not  know  any  body  would  be 
t^ken  up. 

Did  you  go  down  to  see  whether  the  room 
answered  tbe  description  ?— 1  had  not  heard 
i|ier  describe  any.. 

Do  you  remember  your  saying  these  words, 
What  hay,  BetP^I  dou't  remember,  that  I 
ever  mentioned  tbe  word  hay.     I  remeipb^r 

Jie  said  hay,  and  something  el^e  ;  and  1  sf^d, 
ml  wb^t  P  then  she  told  me  ^  fire-pjace« 
Whether,  before  you  put  your  back  tathe 
window,  had  you  not  heard  she  had  given  an 

SCGount  of  some  particulars  in  the  roon^  ?•  • 
h,  I  bad  not    I  did  it  to  see  whether  ^e 
could  give  an  account  of  the  prospect  or  no. 

Should  not  yeu  think  it  more  advisable  for 

the  people  to  be  satisfied  with  tbe  account  she 

<iouhl  give  of  the  things  in'  tbe  ropm  first? — 

l^he  was  in  tbe  room. 

Upon  your  oath,  did  she  tell  yoo  there  Wj^ 
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tr^s  to  be  seen  out  of  the  wk^pw  P— Y«f  a^ 
did,  upon  my  oath. 

Where  did  i^he  stand  thenP-^he  was  jiisfc 
by  the  casement 

Did  you  fill  the  window  so  that  she  eottl4 
not  possibly  see  trees?— I  ^tood  aooear  her* 
that  I  believe  she  oouVl  mot  see  out  %t  ^o 
window. 

Are  you  sure  she  conld  no|  lee  tre^iiP— 1  be- 
lieve she  could  not. 

Were  you  close  to  the  window  P — N9,  noft 
dose  to  that,  but  close  before  ^er  |  wku^h  I. 
think  would  answer  the  eiul,  to  pifevei^  h^ 
looking  out,  better. 

How  far  was  stie  from  the  window?— Sbp| 
might  be  two  yards  firono^  it,  i^d  I  a  yard  an^t  % 
half. 

Was  tbe  window  boarded  ?— It  ws^  nfl|t.  I 
asked  her  tbe  question ;  she  said«  it  had  do| 
been  boanled  up. 

Did  you  ever  see  a  window  in  the  oountiry, 
wh^re  there  have  been  no  hills  to  be  seen  ouV 
oflt  ?— Yes,  I  have,  upon  the  sea-coasts. 

How  long  bad  she  been  in  the  cooui  bi^bri 
you  tried  thl^  experimeOit  ?— About  five  or  aix( 
minutes. 

Had  she  not  time  enough  to  look  out  th^ci^? 
—I  ^oo^'t  think  she  had. 

By  Mr.  Morton* 

When  did  you  hear  she  was  oome  hon^^JS— 
I  never  heard  she  j^as,  till  the  lUghl  befoi^e  %m% 
went  down. 

Did  you  go  down  voluntvily*  •■  t  ^iei^  oi^ 
the  girl,  or  upon  request  ? — No ;  it  was  Ufo^ 
tbe  request  of  Mr.  \Viotljebury,  and  otlier%  ( 
was  just  come  off  a  jouri^y,  and  t^ok  a  frieQ4'% 
horse  without  leave. 

Did  you  tell  Hr.  Lyon  there  wivb^  i^  fir«« 
place  or  chimney,  as  well  as  b^yP— :Y^>  l 
mentioned  both  to  hiuL 

Did  Mr.  Lvon  hear  your  ohservati^s  00  th^ 
hay  P — No ;  be  then  was. engaged  iut  tbe  riglMr 
hand  corner  of  the  room ;  there  th^y  h(>d  got 
the  jug,  a  bason,  and  tobacco- mould* 

Supposing  she  could  see  the  trees,  cpujd  sk^: 
9(fe  the  hoijttes  on  tbe  lei't-  I]ysn4  sicl^  the  W%X  P- 
— No ;  them  she  could  not  se^,  till  me  lopl^ei^ 

What  is  tbe  character  of  ^lijcabetb  CauoAjBg  P- 
—I  never  heard  a  bad  character  of  her  befi^riq^ 
this  in  my  life.  1  always  loo)f;9d  U|«0Q  her  to 
be  a  girl  of  a  good  character. 

By  Baron  Ligge. 

At  the  time  you  stood  there,  and  asked  wh^ 
conld  be  seei^  opt  of  the  windowt  ^  ^o  smA 
trees,  and  hills  1^  a,  distanoe,  did.  ab«  t^sU  y^n 
wh^^  wa^  betwij^  the  tree^^apd  the  windpw  p— >* 
I  don't  remember  any  thing  she  said  besidM* 

Did  she  mention  any  foot- way  near  tb^r^  P 
—No,  not  as  I  remember. 

Were  the  boards  pulled  do^wu  fr^ro  the  wffin 
dpw  before  the  i^irl  ciMnp  there,  or  after  Pr-oL 
Tbey  wer^  not  puUe4  dev^n  till  after  she  oareiu 
I  asked  -her,  which  was  the  windoAv  fmifk. 
whence  she  had  seen  the  Hertfordshire  oosph  ? 
SJbea|id|,TlM}  fodpQiite4lAit».  XlwilmiW 
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l4li*s  we  «l|c4<Mr  W9  eta  ms  the  road  oat  at  it 
Q(  not :  tbea  1  went  to  puU  ibe  board  down, 
mod  the  naa  wfao  said  he  way  her  undo  b«lf€d ; 
^e  wrencbed  it  off. 

Cooid  you  ba?e  seen  the  HertGH^abir*  ooacb 
IP  by  at  the  board  was  tbea  up  ?-rI  mtg^Ms  at 
]|  was  [uHpil  OTer  tha  board,  bad  i  looked  ov«r 

Wece  tbae  any  cracks  bi^  aoougb  ip  the 
bfsrd  to  look  tbroj|igbf-rl  .«Muiot  sa^  tbcvf 


BM$hfTitm  £a^r  sworn. 

/BahUf.  1  live  at  AlOknuaabory  Posftem, 
1  was^  applied  to  on  the  S^b  ai  JaBuary, 
t^  4^y    after  EUzahelb  Gaeniiiff's  coBQang 

SBC,  tQcoiQ^to  bar.  I  attei^d^  her,  and 
nd  her  io  a  ?ery  low  and  weak  condition. 
8be  was  so  extremely  low,  that  I  could  scarcely 
bear  her  speak.  She  was  in  bed,  with  cold 
claoiBiy  awaata  upoa  her.  She  coiiAplaiaed  of 
hsiBg  ¥ery  ^nt  and  siek  at  tinesi  with  a  paio 
in  her  bowels  ;  and  oooDplained  of  ha? iog  been 
einive  all  the  time  of  her  confinement  I  or- 
dered her  a  purging  medicine ;  but  her  stomach 
was  top  we«^,  and  couki  not  bear  the  medicine 
4^  look.  Finding  that,  1  ordered  a  glister  to 
Ip  adnaJHiiAtered  on  the  sipth  in  the  avemag, 

Mr.  .Korei.  Did  they  givf  it  her  ^,-r-Bakhr, 
They  did,  1  think.  1  also  ordered  of^ening  me* 
difiata  Ike ^eroe  d^y.  ^e  had  no  sBOfie  mtdi- 
ciae^  tiU  the  3d  of  Febraary :  tbea  I  ordered 
another  glyster,  that  \)9k\  soo»e  little  elfeot,  and 
hnKpgkt  away  saaoe  snail  ^uaatity,  but  didnot 
^pit*»er  tke  end.  I  ordered  her  another  on  the 
filhi  Ikal  had  no  effect  at  aiU.  She  oontinaed 
sliU  bad.  Dr.  Eaton  waa  aetti  isa  upon  the  6th. 
Be  wrote  proper  prescriptions  for  her  for  14 

Uow  long  was  she  before  she  had  her  health 
tolerably  ? — He  prescribed  diuretic  medicines 
and  geotle  cathartics;  and  after  a  fortnight  be 
did  wfiH  come  past  three  or  foor  days,  sind  she 
WIS  lalerably  well  in  afaont  a  month.  Her  fiMo 
appeaaad  revy  wan.  Her  &oe  nsed  to  be  of  a 
nanrkable  red  complexion;  but  hereolonf 
was  ^oite  gone,  and  her  arsuiof  a  livid  coIoms 
spotted.    I  had  known  her  some  years^ 

Had  von  ever  attended  her  with  raedMines 
hsfiN^  this  ?— 'No*  never. 

How  came  she  to  go  to  Enfield,  when  the 
glyslcrs  bad  nethadtheeftot?-.-llbeagbtabe 
wan  very  enable  to  bear  it»  and  wondered  that 
ibe  did :  I  thought  it  extremely  improper  1 
iknejchl  she  could  not  bear  the  tatigue. 

What  may  yoo  iieiHgine  thasa  symplMns  you 
qyoo  her  to  be  owin'g  to  ?H-i  doa't  know 
:  she  waa  ve«y  mock  emaciated  and 
fipon  what  abe  waa  when  L  saia  her  be- 


Tki.  isoq  think  the  confineneefc  yott  heee 
haard  eC  weehl*  aHoocasion.  ii^*-*l^  bo  sure, 
by  beiof  iipoi^wba$sbe.8ays,  she  rauiit  be  vary 
iBocb  waated.  Dr.  Eaton  waa  called  ia,  be- 
they'  thoo^kt  hei  in  a  v»i^  dangesoas 
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yon  aanr  her,  waa  there  any  appearanee  of  her 
having  bean  in  a  sabvatitm ?— liike  weaver^ 
much  emaciated  and  wasted,  to  bo  aore ;  bm  i 
never  did  aeo  a  parsan  aa  soon  as  they  came 
out  of  a  salivation  in  my  life,  ar  ftteedsd  on* 
in  It 

Had  she  any  appeaiaaoe  of  a  wonan  thai 
h^d  been  bro«igbt m-bedT-^^fibeiaoJied  like  a 
person  half -starved,  in  a  weak,  wealing,  do« 
caying  way :  bat  what  was  the  oanse  oif  it^  I 
do  net  know. 

Cross-examined  by  Mr.  WiUe^, 

When  she  complained  she  h^d  no  stool^  whsl 
did  she  say  about  making  water?—!  believe  she 
did  not  make  water  till  thedectas  bed  attended 
her,  which  was  no|  till  the  sixth  d^,  by  giving 
her  dinretice^ 

How  bog  did  she  say  she  had  been  without 
a  stool  ? — she  said, she  had  not  bad  any  duc^g 
the  time  of  ber  con6nementj^  but  did  Qpl^  |m 
she  had  not  made  water. 

Did  she  s^iy  she  had  made  water  ?— I  d9  QQ^ 
remember  she  said  she  bad  made  water. 

Mr.  Jl^r^on.  Po  you  believe,  that  ^  peijeon 
that  is  half- starved  is  not  so  fataa  a  person  tbM 
isfull  fed?— Baifc/«r.  No,  to  k^  si^re,  Siy-/^ 
canootr 

Mr.  Willt%,  What  colour  were  her  qi^UI^-^ 
Bakler,  Her  acms  were  black  and  livi^i  %a4 
her  nails  looked  of  a  sort  of  a  blueish  ^af  t« 

Dr.  Eaton  sworn. 

Ar.  Maian^  I  am  a  physician.  The  flrslof 
my  4)teoiiing  EKaabeth  Canning  was  at  hee 
mother's  requeat*  on  the  6tk  of  fWbraanr: 
heamg  it  was  a  oaoipaasioneie  case,  I  aMemfed 
her.  I  found  her  in  a  very.  «eak  cendilioaii 
and  was  very  apprebeasiso  she  wonbL  die :  aka 
appeared  to  me  to  be  in  very  great  danger  Ibe  % 
few  dava.  fiihe  eompHunad  of  coUea  and  pakta 
in  her  bowels,  and  could  scarce  keep  any  thing 
upon  her  siomaob.  I  cannot  aay  she  emiMly 
kept  her  bed.    She  took  a  little  ohickeB  bsotk. 

Mr.  Williawti,  Did  you  see  any  signaef  aa 
imposittraP*^-Ds.  JEalon.  lie^  I  saw  aooealt 
all. 

Had  TOO  heard  ahe  had  beeaaway  fmm  he» 
friends  r*- 1  had.  I  was  very  fuU  of  buoiaess :« 
I  only  attended  to  her :  I  did  not  aak  questioaa 
about  her  confinement  I  found  she  wag  €fm>K 
ihre  to  a  very  great  degvee.  She  had  had  oa^ 
stpol  before  I  came.  I  happened  loiaee  the 
apothecary,  and  he  was  relaiiBg  tbia  oaae  la 
me;  be  wi^  aaving  what  be  iatendad  id  ffiam 
her.  I  saidi  auki  ihinga«  aiber  so  long  lastnig^ 
«lMMibA  be.betler  ^  and  bis  gave  it  hev,  and  it  halfb 
had  some  effect  It  was  seven  or  eight  days 
befiNte  the  daogar  began  to  be  o*er» 

Hawlongdid  youattend  hcr?-<.-lattaaded)beii 
feem  the  adk  to  the  SOth  ot  February,  the  fOtk 
iackided,  every  djsy;  and  after  that  eeery  othaa 
day,  for  a  few  days ;  the  last  time  wss  on  th* 
eih  o£ March :  when  she  waa  well  aooogh  to  ge 
abroad  in  the  neighbourhood ;  and  I  belimi 
ahe  had  beea  abroad  a  day  or  two  belbi«>lha|» 

Have  y  oa  not  had  objecto  aodiff  yoar  caiSa  in 
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'Whether  that  does  not  leave  very  remark- 
able syiDptoms  io  the  mouth,  throat,  aod  breath  ? 
—Yes ;  it  does  for  some  time  after. 

Was  there  the  least  symptom  of  thisP;— 
Oh  I  nothing  like  it,  nothing  like  it,  I'M  assure 
you,  nothing  like  it  in  the  world :  it  was  nothing 
uke  coming  out  of  a  saliration. 

Did  you  observe  her  arms  or  legs  ? — I  did 
not  uke  so  much  notice  of  them. 

If  you  had  not  been  told  the  real  case,  what 
gbould  you  have  imatrined  it  to  have  been  ?— 
I  can't  but  say,  the  case  corresponded  with  a 
person  that  had  suffered  hnnger,  thirst,  and 
cold,  and  great  hardship. 

Cross-examined  by  Mr.  Davy, 

Did  you  observe  her  hands  and  le^s  ?^-No- 
body  desired  me  to  take  notice  of  her  hands 
and  legs. 

When  had  she  her  first  evacuation  ? — She 
bad  the  first,  the  day  before  I  came,  which  was 
the  6th  I  then  1  beard  that  she  had  bad  one  the 
day  before ;  and  1  believe  she  had  the  next  day 
after. 

Was  there  any  difficulty  after  that.'— There 
was;  and  medicines  ordered  pretty  commonly, 
'to  the  90tb.  I  gave  he^  diuretics  a  pretty 
deal. 

Had  you  any  conversation  with  her  ?— I  had 
none  at  all.  I  was  very  full  of  business  at 
that  time,  and  I  did  my  business  as  well  as  I 
eould. 

Did  yon  .  examine  any  outward  appear- 
ance^—No,  I  did  not.  They  complained  she 
bad  too  little  evacuation  by  brine. 

How  was  her  pulse  ? — She  had  a  singular 
pulse :  1  was  afraid  of  her  falling  into  a  fever, 
and  I  ordered  that  which  was  material  for  a 
fever. 

Had  you  never  a  patient  in  this  condition  be- 
fore ?— Many. 

Did  all  their  disorders  proceed  from  hunger, 
thirst,  and  cold?— No.  She  was  weak  and 
emaciated,  and  her  stomach  weak.  When  we 
prescribe  for  a  person,  we  attend  to  all  the  cir- 
cumstances, and  ask  all  the  questions  neces- 
sary to  let  us  into  the  concomitant  symptoms. 
I  formed  my  opinion  from  what  I  found,  a  low, 
flashing  pulse,  and  fluttering.  Every  thing 
corresponded  to  what  they  said ;  and  therefore 
I  bad  no  reason  to  disbelieve  the  story. 

Whether  all  the  symptoms  you  observed  in 
the  defendant,  might  not  arise  from  another 
cause  than  that  which  is  now  assigned  P— PU 
give  you  the  best  account  of  that  I  can.  It 
might  possibly  in  part  arise  from  other  causes, 
and  it  might  not. 

Nay  not  a  person  be  reduced  to  a  low  state 
by  a  lever P— To  be  sure,  they  may:  if  I  am 
sent  for  to  a  patient,  and  they  tell  me  they  have 
suflered  with  hunger  or  tbint,  I  never  doubt 
it. 

That  is  not  the  question :  is  it  not  possible  a 
person  may  be  reduced  to  the  condition  she  was, 
by  some  other  ailment?— I  think  it  is  possible. 

Might  not  she  be  in  the  condition  you  saw 
her,  and  yet  her  whole  story  a  great  lyeP— 


All  I  can  say,  it  might  proceed  from  another 
cause :  but  I  must  beg  leave  to  mention  one 
thing,  and  that  is,  it  may  proceed  from  another 
cause,  as  when  in  a  fever  a  person's  stomsch  is 
taken  away,  then  that  cause  of  hunger  comes 
not  by  force,  but  because  they  caoti  eat ;  but 
the  consequence  was  such,  it  must  proceed 
from  her  having  lost  her  appetite  some  way  or 
other.  A  person  may  loae  their  appetite  by  a 
fever,  or  by  force.  It  is  plain  she  bad  not  eat 
for  some  time. 

If  they  bad  not  told  you  that  this  girl  had 
been  halt-starved,  and  kept  from  meat,  drink, 
and  exposed  to  cold,  should  you  have  con-, 
eluded,  upon  your  own  observations,  that  she 
had  been  so  used?—  I  should  have  concluded 
she  bad  either  by  distemper  lost  her  appetite, 
or  by  some  other  accident. 

By  Mr.  Nans* 

Is  it  possible  for  one  to  live  twenty -eight 
dsys  without  any  more  subsistence  than  she 
mentions?- --There  is  no  doubt  of  the  possibi- 
lity of  a  person's  subsisting  twenty-eight  days, 
as  in  this  case. 

Did  you  observe  the  defendant's  ear?— 
There  was  a  disorder  behind  her  ear.  Ailer  I 
had  attended  her  seven  or  eight  days,  the  sur« 
geon  was  taken  ill,  and  they  had  not  mentioned, 
that  to  me  till  then ;  upon  which  I  looked  upon 
it :  it  had  inflamed  her  face,  and  threatened  il 
something  like  a  St.  Anthony's  fire,  and.  I  or* 
dered  a  tbmentation  for  it. 

What  miirht  cause  it  to  be  so  bad?— I  take 
it,  her  bad  habit  of  body,  concurring  with  this 
sore  upon  her  ear,  occasioned  that  like  a  St.  An-  • 
tbony's  fire  upon  her  face. 

Mr.  Morton,  We  are  now  coming  to  En* 
fidd-Wasb. 

jRo&erf  Bealt  sworii. 

Beats.  I  was  ill  last  Christmas  was  twelve- 
month. I  attend  Stamford- Hill  turnpike  io 
Tottenham  road,  towards  Enlield,  betwixt  Tot- 
tenham and  London :  about  the  middle  of  Fe- 
bruary 1  heard  of  thia  story,  about  a  girl  being 
forced  away  from  her  friends  near  Muorfields» 
to  a  bad  house  at  Enfield- Wash,  and  had  been 
kept  there  a  month  on  a  pitcher  of  water  and 
some  mouldy  crusts. 

Mr.  Morton,    How  did  you  hear  of  it?— ' 
Beals,    My  little  children,  about  eight  or  nine 
years  old,  brought  the  account  from  school.    1 
said,  upon  hearing  this,  I  believed  1  was  at  the ' 
gate  when  the  poor  giri  came  by. 

Give  an  account  of  what  you  saw. — About 
the  fore- end  of  January,  I  was  standing  at  the 
gate  between  ten  and  eleven,  or  near  eleven  at 
night ;  it  was  a  very  calm  still  night ;  I  heard  • 
soneChing  of  a  sobbiog,  crying  voice ;  it  came 
from  towards  Newington,  going  towards  Tot- 
tenham ;  and  first  I  saw  nobody ;  I  stood  still ; 
it  came  nearer  me. 

How  far  off  do  yon  imagine  it  to  be,  when 
you  heard  the  sobbing  at  first  ?<^lt  may  be 
two :  er  three  hundred  yardi.    At  lait  1  'par* 
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.eeif  cd  then  were  more  than  one.  At  they 
.came  near,  I  saw  there  were  two  meo,  aad  a 
jwtng  pertoo,  aeeiDiDgly  by  her  Toioe.  I  had 
a  Uive  caodie  baming  (the  stile  is  at  the  end  of 
tbe  lurapike  over  the  way).    As  sooo  as  they 

St  op  to  tbe  light,  I  saw  thepi  more  p|un. 
e  mao  was  taller  than  the  other.    They 
well  towards  tbe  etile ;  one,  tbe  foremost,  be^ 
nil  to  sav.  Come  along,  yon  bitch,  you  are 
tfrsok  ;  that  was  said  when  the  candle  began 
lofkine  opQD  them.     I  put  myself  a  little  tar- 
tberoot  wicKout-side  tbe  posts,  that  they  might 
fee  oie.     The  woipaq  seemed  not  willing  to  go 
tisog  with  them,  by  her  crying  and  sobbing, 
but  never  spoke  a  word.    The  roan  behind 
iDtfle  a  sort  of  a  laugh,  and  saidj  Damn  tbe 
Mcli,  bow  drunk  she  is !  When  they  camiB  up 
to  tbe  stile,  the  tall  one  got  orer  6r8t,  and  tbe 
biodfnost  Kfted  her  over  by  either  one  leg  or 
both  legs  ;  she  came  down  upright  on  the  other 
ade;    theB    she    hung  back,  and  fell  on  her 
breech  upon  the   step,  and  cried  bitterly.     J 
Ibsught  she  would  go  no  farther.  As  I  thought 
tbey  eouki  see  me,  I  expected  she  would  have 
nid  something  to  me;  but  she  did  not  speak  a 
ward.     He  h«bre  plucked  her  up  by  the  hands 
St  full  lengthy  and  said,  Damn  you,  you  bitch, 
CMse  aloofl;*,    you  are  drunk ;  tbe  other  came 
on  tbe  other  side  of  her,  and  thev  went  away 
together  ;    he  laughed,  and  said,  ^Damn  the 
bitch,  how  drotik  she  is !    be  that  came  over 
hot  jostled  her  along.     I  could  see  them  some 
way  after  they  ifot  over  the  stile.   One  of  them 
never  let  go  her  hand  all  tbe  time  I  saw  them. 

From  what  you  heard,  did  you  think  that 
die  was  a  person  in  distressP— 1  did ;  she  burst 
oat  a-fresh  with  sobbing,  going  off.  They 
were  oat  of  my  sight  presently. 

Did  you  see  her  face  ?— I  can't  say  I  did  :  I 
might  see  one  side  of  her  face. 

fiow  was  she  dressed  f — She  had  something 
of  light-coloured  clothes  on. 

About  what  size? — She  did  not  seem  to  be 
tall ;  they  both  of  them  stood  above  her. 

Had  the  two  men  great  coats  on  ? — I  can't 
tell  whether  they  had  or  not. 

What  reason  have  you  to  believe  this  was 
tbe  beginning  of  January  ? — I  think  it  was,  to 
the  best  of  mv  knowledge.  I  was  not  well 
then  :  I  attended  some  nights  for  my  partner, 
mud  fell  ill  sbout  three  weeks  after ;  and  from 
that,  when  I  came  to  recollect  it,  I  thought  it 
was  about  the  beginning  of  January. 
Do  you  know  Mosey  Holloway  ? — 1  do. 
Was  he  well  or  ill  thenP— 1  donH  know 
whether  be  was  welt  or  not.  Sometimes  I 
have  done  duty  for  him,  and  be  for  me. 

Recorder.  Are  you  sure  it  was  the  begin- 
ninif  of  January  ? — Beals,    I  really  believe  it 


Mr.  Morton,  Why  did  you  not  attempt  to 
give  her  your  assistance  ? — Bealt,  There  were 
two  men  with  her,  and  we  are  fearful  in  our 
business;  except  tbey  ask  us  any  questions, 
We  never  meddle  with  such  ;  and  I  was  then 
alone. 
Mr,  Morton,    When  did  yon  give  informs* 


tion  of  what  you  heard  and  saw  t — BeaU.  I 
never  did  till  about  six  weekk  after.  At  first,  I 
thought  it  might  have  been  one  of  tbe  men's 
wires,  or  sister^  or  some  drunken  girl. 

Mr.  Afor^on,  Is  it  a  common  thing  to  see  a 
drunken  woman  along  with  two  men  ?— Bsai^. 
I  neVer  saw  one  so  particular  as  this. 

Cross-examined  by  Mr.  Wille$, 

When  was  yon  first  taken  Q1? — It  was  ia 
the  beginning  of  February.  1  was  much  trou-' 
bled  with  the  rheumatism. 

Do  you  always  attend  your  duty  ?— Some- 
times I  do,  and  sometimes  I  do  not. 

How  far  is  your  turnpike  from  Moorflelds  T 
— It  is  about  three  miles. 

How  far  is  it  from  Stamford-Hill  turnpike  to 
Enfield-  Wash  ? —  1 1  is  seven  mi  les. 

Is  it  possible  for  a  woman  to  walk  to,  or  be 
carried  by  two  men  from  vour  turnpike  to  En-' 
field -Wash  in  s  quarter  of  an  hour  P— «No,  Sir, 
it  is  not  possible. 

Was  she  walking  on  her  feet? — She  was^. 
and  went  pretty  fast. 

Did  you  imagine  she  was  in  a  fit  of  convul- 
sions P — No,  Sir,  I  took  her  to  be  in  liquor. 

Was  vou  near  enough  for  her  to  have  seen 
you? — ^J  wss. 

What  did  the  men  say?— One  said,  Come 
along,  you  bitch,  you  are  drunk ;  and  tbe  other 
said.  How  drunk  tbe  bitch  is ! 

What  was  the  colour  of  her  gown  P— It  was 
a  lightish  one,  it  looked  so. 

Had  she  a  gown  on  ? — 1  think  she  had,  1. 
durst  to  say  she  had,  or  else  I  sliould  bars 
taken  more  notice  of  it. 

Did  she  keep  crying  all  the  time  ?— She  did. 

Was  it  crying  or  screaming  f-'-lt  was  only 
sobbing  and  cryingv 

Was  she  near  enough  that  she  might  bars 
cried  out  to  you  for  help  ? — Yes,  that  she  was. 

How  came  you  not  to  tell  this  to  any  of 
your  neighbours  before? — I  did  not,  till  I  men- 
tiofted  it  to  my  children  innocently,  not  think- 
ing to  bear  any  thing  more  of  it. 

Was  it  a  dark  or  light  night  ? — It  was  a  dark 
night. 

Could  you  distinguish  whether  she  had  a  hat 
or  bonnet  on  ? — 1  can't  say  what,  she  had  some* 
thing  on  her  head. 

Had  she  a  cap  on  her  head  P — I  can't  say 
whether  she  bad  or  not ;  I  believe  she  had  ; 
she  appeared  to  be  a  young  person  with  light- 
coloured  clothes  on. 

Had  she  an  apron  on  ?— I  don't  remember 
whether  she  had  or  not ;  I  rather  beliefs  she 
had. 

Don't  you  keep  Christmas  ? — ^Yes,  Sir. 

Don't  you  know  New-year's  day?— Ws 
don't  keep  that 

Were  you  garnished  out  on  this  dav  with 
rosemary,  or  an  orange  on  a  skewer  r— We 
don't  do  no  such  thing. 

Is  it  not  a  custom  in  your  parish,  on  New-. 
year's  day,  to  wish  one  another  a  happy  New- 
year  ?7— Yes,  Sir,  it  is.  * 

Do  you  remember  this  moming  yoa  had 
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There  was  nobody  at  home  there,  and  I  left 
my  errand,  and  1  never  stopped  pr  stayed,  but 
came  away. 

Did  you  call  any  where  eoming  back  ?^No. 
I  bad  another  t)lace  to  go  to,  and  1  was  afraid 
of  being  too  late ;  ao  did  not  go,  but  returned 
home.  I  met  several  people,  and  stopped  a 
little  on  the  return. 

How  loQg  in  all  might  you  he  detained, 
after  you  went  from  Mrs.  Carter's?— It  might 
be  a  quarter  of  an  hour. 
'  Uuw  many  times  might  you  stop  P — I  am  in 
a  public  way  of  business,  and  met  several  peo- 
ple ?— I  tbiok  1  stopped  three  or  four  times. 

From  the  time  you  left  Mrs.  Carter's  house, 
to  the  time  vou  met  this  girl,  how  long  might 
that  bef'^lt  might  be  about  a  quarter  of  an 
hour. 

Theayon  met  this  woman  at  three  quarters 
aAer  three  o'clock  ? — It  was  later  than  that. 

How  long  might  you  be  in  going  from  your 
own  bouse  to  Mrs.  Carter's  f— I  So  think,  by 
the  length  of  the  way,  1  might  be  about  a  quar- 
ter of  an  hour  in  gomg. 

Were  you  stopped  in  going  P— I  don't  re* 
miember  I  was. 

Were  you  above  an  hour  from  your  own 
iiouse,  before  you  met  this  girl  P— Yes,  Bir,  to 
be  sure,  I  was  about  two  hours. 

How  far  from  your  own  house  did  vOn  meet 
her  ?— It  was  about  a  quarter  of  a  mile  from  it 
Tell  me  how  you  account  for  having  spent 
two  hours  in  only  going  a  mile  and  three  quar- 
tersf — 1  proposed  to  m  at  home  in  (wo  hours, 
and  I  exceeded  it  about  a  ouarter  of  an  boor.  I 
really  think  it  was  about  nve  o'clock. 

Where  is  your  house P — In  Church-street, 
Edmonton ;  but  I  met  her  between  the  five  and 
six- mile  stones  from  London.  The  six -mile 
stone  stands  near  the  Nether  Bell;  but  the 
house  I  lived  at  then,  was  beyond  the  seven 
mile  stone. 

Was  her  face  brown  or  white  P— I  obeerved 
the  tip  of  her  nose ;  it  was  a  young  (bee ;  she 
looked  very  dismal  and  black,  iu  a  dirty  way* 

Did  you  see  her  hands  P — I  did  not ;  they 
were  wrapped  up. 

Did  no  words  pass  P — I  did  not  speak  a  word 
to  her,  or  she  to  me.  I  thought  she  wanted 
ebarity  by  her  deplorable  condition. 
Wliat  are  yon  P— I  am  a  widow. 
Any  fiimilv  P— The  eldest  of  my  chihlren  is 
at  home  witb  me ;  she  is  in  the  19th  year  of 
her  age. 

When  did  you  first  mentioo  meeting  such  a 
creature  P— That  very  night  I  heani  of  the 
aflTair  of  Elizabeth  Canning's  confinement ; 
which  was  the  Friday  night  following. 

Who  told  yon  of  it  P— I  can't  tell  who ;  but 
several  of  my  neishboars  did. 

Who  first  spola  to  you  to  come  here  to 
be  %%  evidence P— Justice  Tuhmaker  did; 
that  was  after  the  trial  of  Squires. 

How  long  after  that  P— I  can't  teU;  it  was 
the  week  after ;   but  what  day  of  the  week,  I 
know  not. 
In  what  manner  did  he  apply  to  yon  P— Ht 
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came  to  my  house,  and  asked  me,  if  I  met 
such  a  person  P — I  told  him,  as  I  have  told  yoa 
before. 

Did  he  describe  any  person  to  youP — No, 
none  at  all,  any  more  than  it  was  talked  on.  I 
told  him,  1  cottkl  not  take  an  oath  to  swear  to 
her. 

When  were  you  subpsenaed  P— On  Monday 
was  a  fortnight. 

Who  served  you  with  itP — I^on'tknow  the 
gentleman ;  he  is  pretty  much  pitted  with  the. 
small- pox. 

Were  you  ever  enmined  on  your  oath  be* 
fore?— No,  I  never  was. 

How  long  have  you  been  in  town  P- -Ever 
since  Monday  morning. 

By  Mr.  Narts* 

Can  you  recollect  what  time  it  was  when  yon 
met  this  girlP— 1  know  it  was  pretty  near 
dusk. 

What  is  your  business  P— I  am  a  mantoa- 
maker. 

How  many  children  have  you  ?— I  have  but 
two  at  borne  with  me ;  I  maintain  them  with 
my  own  labour. 

Mr.  Nara.  My  lord,  we  have  dosed  the 
account  of  a  person's  being  seen  going  and 
coming.  We  shall  next  begin  our  defence  to 
the  MlUfi  of  Mary  Squires. 


MoMDAT,  May  6. 

(Here  Mary  Squires,  George  her  son,  and 
Lucy  and  Mary  her  two  daughters,  were 
brought  into  Court,  to  be  seen  by  the  Wit* 
nesses  as  they  were  called.) 

William  Howard  sworn. 

Mr.  Naret,  Do  you  know  Mr.  Edward  AI- 
dridge  f'^Howard.  I  do. 

SSo  you  remember  any  thing  about  bis  com* 
ing  down  to  you  about  Elizabeth  Canning  P— • 
The  two  Edward  Aldridges  came  both  together 
twice ;  the  first  time  of  tbeir  coming,  f  can*t 
say  positively  to  the  day,  it  was  about  three  or 
four  days  after  the  people  were  taken  up  at 
Mrs.  Wells's,  as  near  as  1  can  remember. 

What  are  these  two  Edward  Aldridges  P— 
One  of  them  is  a  silversmith  in  Foster-lane  ; 
the  other  is  my  neighbour. 

A  Jwyman.  W  hat  is  your  employment  P— 
Hayward.  I  live  upon  a  small  fortune,  and  a 
little  employment  under  the  government. 

Mr.  JNarei.  What  account  did  they  come 
uponP 

Howard.  They  brought  me  a  printed  Case  of 
Elizabeth  Canning,  and  recommended  a  con* 
tribution  on  lier  behalf. 

Whether  this  was  Edward  Aldridge  of  Pot- 
ter-lane  P — Yes,  it  was;  and  the  other  with 
him.  The  second  time  of  coming  was  about 
six  or  seven  days  after  the  first. 

Did  be  say,  he  was  dissatisfied  with  the  storVt 
or  that  he  believed  it  P — ^There  waa  not  a  syl- 
lable of  his  disbelief;  but  I  ondcrstood  him,  pi 
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llMMigh  it  waa  a  tbiog  he  believed.  Theprinled 
Case  they  InroQgbt  each  time  of  coming ;  there 
ivere  two  iaitial  letters  at  the  bottom  of  it,  and 
an  account  that  Tirtoe  Hail  hfid  impeached. 
We  were  talking  .about  the  girl's  being' con- 
fined: ]  said.  What  do  you  think  of  it?  fie 
•Md,  Theva  was  one  thinff,  I  think,  the  girl  is 
Ml  dear  IB,  and  that  is  toe  dcMription  of  the 
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Becorder,  What  did  he  say  upon  the  whole  ? 
'^Eimard,  Be  said,  he  thought  the  girl  had 
been  used  ill,  and  he  did  belie? e  she  was  there ; 
bat  he  was  Dot  quite  dear  in  her  description  of 
the  room. 

Mr.  Narei,  In  both  the  times,  did  he  ez- 
piesa  any  dissatisfactioD,  or  could  yoo  under- 
stand him,  that  he  thought  the  girl  was  an  im- 
peslor  ? — Hamard.  He  said  nothing  at  all  in 
coatradictioa  to  the  girl. 

Cron-emmmed  by  Mr.  WiUes. 

Where  do  yoa  live?-^I  live  right  against 
Wdla's  boose. 

TelJ  OS  what  particular  words  th^  silversmith 
made  use  of  to  recommend  a  contribution  to 
yon. — I  don't  remember  any  more  than  what 
Isaid. 

Then  the  only  means  was,  by  bringing  a 
printed  Case? — And  the  little  conversation  we 
had  about  it. 

The  first  time  you  saw  biro,  did  he  mention 
any  disbelief  of  her  story  ?— No,  Sir. 

Coukl  you  collect,  be  either  believed  or  dis- 
bdieved  tier  story  ? — Every  thing  that  passed 
the  first  time  was  in  faiour  of  the  girl. 

Bat  it  was  not  so  the  second  ? — ^Tbere  was 
that  single  oljectiun  made. 

How  far  is  your  house  from  mother  Wells's  ? 
—About  fifty  or  sixty  yards. 

Did  you  live  at  Enfield  durine  the  month  of 
January  that  year? — I  did  ;  and  have  seen  all 
Wells's  family  pass  and  repass  about  their  pri- 
vste  affairs. 

Wl|at  time  in  the  month  of  January  did  you 
first  see  S(|uirps'8  family  about  the  house  ?— 
Realty.  I  used  to  take  but  very  little  regard  of 
aay  thing  in  Mrs.  WelU's  house.  I  can't  re- 
collect the  time  positively  ;  if  I  mention  a  time, 
I  must  guens  at  it. 

Look  at  this  black  pitcher ;  do  you  know  it  ? 
—I  know  nothing  uf  it.  I  can't  swear  parti- 
cularly to  a  broken  pitcher. 

Have  you  seen  them  carry  such  a  black  jug 
u  that  to  your  pump?— ^  can't  recollect  any 
such  thing ;  I  give  all  my  neighbours  privilege 
la  come  for  water. 

Mr.  Nares.  What  character  does  Mrs. 
Wells's  house  bear  ? — Howard.  As  bad  as  can 
be. 

Recorder.  Do  you  remember  your  first 
time  of  seeing  the  gypsey  P — Howard,  I  never 
used  to  take  notice  of  them. 

Mr.  Just.  CUve.  Did  you  ever  know  there 
were  gypsies  there,  before  the  time  you  saw 
tbem  f-^Howard.  1  never  did.  I  know  there 
ased  to  be  had  people. 


Mrs.  Howard,  The  Isst  evidence  is  my  hua- 
band.  I  know  the  two  Aldridges;  one  lives  in 
London,  the  other  by  us. 

Mr.  JVarcf.  When  did  you  see  them  both 
at  your  house  ? — Mrs.  Howard,  The  first  time 
that  I  call  to  mind  was,  1  believe,  on  the  Satur- 
day or  Monday  afier  Wells  and  the  neople  were 
taken  np.  I  remember,  1  came  down  stairs, 
and  they  were  both  in  the  parlour.  The  coun- 
try A  Id  ridge  said,  the^r  were  come  to  us ;  the 
London  Aldridge  said,  it  was  with  a  desire  that 
I  and  my  husMud  would  contribute.  I  asked 
him,  whether  or  no  he  was  of  opinion,  the  girl 
had  been  used  as  she  had  said?  He  asked 
the  countrv  Aldridge,  whether  he  had  any  of 
the  Cases  r  and  said,  lie  would  shew  me  one ; 
then  I  might  judge  better :  he  took  it  out  of 
his  pocket,  and  thb  country  Aldridge  gave  it 
to  me. 

Did  he  say  any  thing  to  you,  fit)m  which 
Tou  could  conclude,  that  he  believed  or  disbe- 
lieved her  story  ?— When  he  gave  it  me  in  my  • 
hand,  I  asked  Mr.  Aldridge,  what  he  thought 
of  it?  The  answer  he  made  was,  as  sure  aa  ha 
was  alive,  he  was  assured  the  girl  had  been 
used  as  she  had  said  in  the  Case  ;and  that  Mr. 
Say  printed  them  gratis  for  the  use  of  the  girl,, 
and  he  should  have  more  to  give  away. 

Which  Aldridge  was  this?— This  was  tha 
London  Aldridge. 

Was  this  all  the  conversation  ? — He  was  with . 
me  almost  half  an  hour  ;  and  he  recommended 
it  to  me  and  my  husband  to  aubscribe,  and  de* 
sired  me  to  get  my  frienda  to  do  the  aame :  I 
said,  my  acquaintance  were  chiefly  ip  London. 

When  did  he  come  again  ?— Within  eight  or 
ten  days  after  he  eame  again,  and  brought  ma 
another  printed  Case;  and  there  was  wrote  at 
b<}ttom,  that  Virtue  Hall  had  made  an  informa- 
tion. He  said,  it  was  to  raixe  money  for  the 
girl ;  and  if  we  did  not  assist,  the  gentlemen 
in  London  would  not  think  we  wanted  to  get 
rid  of  the  bad  company  we  had  about  us.       .  > 

What  did  he  say  about  the  girPs  being  in 
the  room  ?— Upon  my  word,  I  don't  remember 
he  mentioned  any  thing  to  me  about  it  then. 
I  never  sent  for  hmi,  or  spoke  to  him,  till  he 
came  to  me  in  my  own  parlour. 

Look  at  the  woman  there  (meaning  Mary 
Squires) ;  do  you  know  her? — ^Thatis  the  wo- 
man, 1  ihink,  I  have  seen  pass  and  repass;  but 
never  was  nigh  her  to  speak  to  her. 

When  was  the  first  time  you  saw  her^  can 
you  recollect?— The  first  time,  to  be  positive, 
was  the  Sunday  was  se'nnight  before  she  was 
Uken  up.  1  saw  her,  the  son,  and  twe 
daughtera,  at  Mrs.  Wells's  door:  I  do  think 
they  are  the  same.  It  is  a  great  while  since; 
thera  may  be  an  alteratkm;  her  daughter 
Mary  used  to  come  to  our  uump  for  water : 
the  first  time  I  took  notice  OT  them,  my  ser* 
vants  told  roe  they  were  gypiics ;  then  I  bid 
them  not  to  unbolt  the  door* 

Recorder,  The  Sundny  was  se'nnight  hefora 
they  were  taken  vp  waa  tha  Sial  of  Jaaoary. 


535] 


27  GEORGFB  II. 


Trial  qfEBxaieth  Canningp 


[535 


Mr.  Jiistiee  Ckve,  How  do  you  know  it  wis 
ibe  Sanday  was  se'Diiight  before  ? 

Mrs.  noward,  I'll  tell  your  lordship  vthv  I 
know  it  waf  that  day ;  becaose  on  the  Friday 
my  terrant  told  me  ahe  was  there ;  and  she 
called  me  out,  when  theffiri  was  taking;  some 
linen  off  the  hedges  at  Wells's ;  she  was  in  a 
brown  stuff  gown  and  a  speckled  bat ;  and 
when  she  came  up  to  the  frame  of  my  pomp 
on  the  Saturday,  she  turned  about  and  noade 
me  a  curtsey,  and  I  bowed  to  her  as  she  went 
out  at  the  gate:  this  was.the  Saturday  before 
the  Sunday  of  my  first  seeing  the  old  woman, 
and  son,  and  two  daughters. 

Recorder.  What  time  of  the  Sunday  was  it 
you  saw  tliem  P— Mrs.  Howard.  It  was  in  the 
afternoon  :  1  was  told  thev  were  her  son  and 
two  daughters,  and  I  lookedf  wishftiUy  at  them. 

By  Mr.  N^reu 

Did  you  see  the  old  woman  after  this  ?-*I 
did ;  I  saw  her  put  into  the  cart  after  she  was 
taken  up. 

When  you  saw  her  put  into  the  cart,  so  soon 
after  jrou  saw  them  at  the  door,  did  you  be- 
lieve It  to  be  the  same  person  you  saw  at  the 
door  ?-^ Yes,  I  did  believe  it  then. 

You  say,  you  were  told  there  were  gypsies 
the^e  before ;  did  you  ev^  see  gypsies  there 
before  that  time  P— No,  not  to  mv  knowledge. 
That  was  the  reason  I  cautioneamy  servants 
to  have  nothing  to  say  to  them;  but  let  them 
come  as  the  rest  of  the  neighbours  for  water ; 
for  we  refuse  none,  unless  they  give  offence: 
But  I  cautioned  my  servants  not  to  let  her  into 
the  house. 

Cross-examined  by  Mr.  Wilies. 

How  lar  migkt  they  be  off  at  the  time  you 
•aw  them  first  r-— As  nigh  as  f  can  guess,  not 
above  fifty  or  Mixty  yards:  I  was  within  my 
own  gate,  which  faces  it  exactly. 

Are  you  short-sighted  ?— Yes,  I  am. 

When  did  you  first  see  one  of  the  gypsey's 

S'rls  come  for  water  to  yourpump?— ft  was 
at  Saturday  morning. 

Which  daughter  was  it  f— I  do  think  it  was 
Mary. 

Which  parish-church  did  you  go  to  on  the 
Sunday  morning  P— We  go  to  Bofield  church. 

Have  you  service  all  £ys  of  the  weekP-«-I 
believe  we  have;  but!  am  not  able  to  walk 
iofar. 

Do  yon  keep  king  Charles's  martyrdom  P-» 
Ko ;  but  I  keep  my  aon's  birth  day ;  as  the 
•tile  is  altered,  that  comes  to  be  the  S9th  of  Ja- 
Buary. 

Was  that  the  Monday  immediately  after 
the  Sunday  you  saw  her,  or  not  ?— No,  it  was 
the  Monday  was  se'nnight. 

What  did  the  daughter  fetch  the  water  in  P— 
I  have  seen  her  several  times  at  the  pump  in 
that  time ;  an«l  I  have  seen  them  come  with  a 
pail  and  a  large  pitcher:  one  time  in  particular 
•be  was  met  by  another,  and  they  took  it  and 
carried  it  for  her :  one  morning  I  saw  her  with 
a  very  litde  black  pitcher. 


Can  yoQ  speak  of  its  being  broke  about  ihm 
neck  P — I  don't  know. 

Are  you  a  chureh- woman  or  a  dissenter  P—« 
I  am  a  church  •woman . 

By  Mr.  Nares. 

How  near  were  you  to  the  girl  when  yoo  ob- 
served her  P— As  near  as  1  am  to  that  gentl«» 
man  (pointing  to  a  person  about  three  or  four 
yards  off). 

Then  you  were  near  enough  to  distingniah 
the  ffirl  P— I  was.  She  made  me  a  curtsey^ 
and  looked  me  full  in  the  face,  and  I  her :  I 
think  she  kwked  fatter  in  the  fhce  than  ahe 
does  now. 

Did  you  think  it  was  a  gypsey's  face  P— I 
thought  as  other  people  did. 

Were  yoa  near  enough  to  know  Mary 
Squires  as  she  passed  and  repassed  P— Yea,  I 
was.  She  was  m  the  foot-way,  and  I  within 
mygate. 

From  what  you  observed  of  her  then,  do  yoa 
think  her  to  lie  the  same  person  P— I  do ;  bin 
can't  be  positive. 

By  Mr.  Recorder, 

Are  you  positive  P— No,  1  am  no| :  I  never 
conversed  with  her,  or  she  with  me. 

Was  your  husband  with  yop  that  Sunday  F 
—No,  he  was  not  i  be  was  gone  to  church. 

Did  you  tell  him  when  he  came  irona 
church  r-rl  think  I  did. 

Can  yoo  be  positive  to  your  sight  forty  or 
fif^y  yards  offP— I  was  more  positive  when  I 
saw  her  pass  and  repass,  than  I  waa  on  tbiift 
Sunday. 

Can  yon  be  particular  to  the  days  yoo  aair 
her  pass  and  repass  P— No ;  I  ^an%  my  |on|. 

WilHam  Headland  sworn. 

Mr.  Nara,  Where  did  you  live  last  Christ- 
mas was  twelve-month  P — W,  Headland.  I 
can't  really  say  where  I  was  then  ;  I  believe  1 
was  at  Enfield,  because  my  father  lives  there. 

How  old  are  yon  P — I  waa  twenty  years  of 
age  the  SOth  of  hut  month. 

Do  you  remember  being  at  your  father's 
about  a  year  and  a  halfagoP— 1  know  I  was 
there  when  I  came  out  of  place :  I  had  not 
been  in  place  these  two  years  till  last  Christ- 
mas :  I  did  live  at  Henham  Hall,  with  Henry 
Headland,  my  cousin ;  that  is  58  miles  from 
London. 

During  the  time  you  was  there,  was  there 
any  talk  about  Canning  and  the  gypsey  P-«~ 
Yes ;  that  was  in  last  January  waa  twelve- 
month :  I  remember  Wella  being  taken  up ;  I 
was  at  home  then. 

How  far  is  your  father's  firom  Mrs.  Wella's 
house  P — ^There  is  only  a  lane  and  two  fields 
partus. 

Do  yoo  know  the  window  where  it  is  sup- 
posed the  girl  got  out  at  P  What  does  that  win- 
dow front  f-~  It  is  by  the  corner  of  the  lane  ; 
you  may  see  into  the  road. 

Where  doea  the  other  side  look  toP — ^Tbere 
is  only  %  little  window  which  looks  into  tbs 
fieU. 
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IMd  ^M  find  SBT  tliiiig,  and  when,  D«ur  that 
pUee? — One  day  I  was  going  to  the  shop,  and 
tbere  vera  a  pared  of  people  come  abont 
WdM  lioiae :  1  went  tbero  and  found  a  piece 
of  lead,  jost  at  the  corner  of  the  window  that 
JMBff  to  the  houae;  it  looked  as  if  it  came  out 
ef  some  window. 

Bow  near  to  the  bouse  did  yoo  take  it  no  ? 
—Within  a  yard,  or  thereabouts,  under  the 
wiodow  that  fronts  the  road :  1  doubled  it  up 
ss  soon  as  I  found  it,  because  I  thought  1  would 
csiry  it  home. 

What  made  vou  take  such  notice  of  it  ?•— 
Becauee  it  was  bloody ;  and  1  heanf  Bet  Can- 
ainnf  had  torn  her  ear. 

For  God's  aake  tell  me  the  true  reason,  upon 
oath,  whv  you  took  notice  of  that  lead  ?—Be- 
cauae  I  beard  the  young  woman  bad  torn  her 
car  against  the  casement,  or  something. 

Was  it  bloody  when  you  picked  it  up? — It 
was  all  bloody  ;  I  believe  it  was  blood.  I  ear- 
ned it  home,  and  gave  it  to  my  mother. 

Did  yon  tell  your  mother  why  yon  brought 
ithome?— Idid. 

By  Mr.  Recorder, 

When  did  you  hear  Elizabeth  Cannuig  had 
torn  her  ear  ? — I  do  not  koow. 
What  day  did  you  pick  up  this  lead  ?— I 
telK 


By  Mr.  Nares. 

Whether  ever  jou  saw  Mary  Squires  the 
gjpsey? — Y«s,  Sir. 

Look  about  the  court— That  is  the  woman 
(pointmg  to  her) ;  I  know  her  from  a  thousand. 

Did  you  see  that  gypsey  women  at  any  time 
before  you  look  up  the  lead? — Yes,  Sir. 

How  long  before  ?— Indeed  I  cannot  say 
bow  king  before  ;  but  1  saw  her  on  the  9ih  of 
January.  1  know. 

Why  do  you  think  it  was  the  9th  of  Ja- 
■nary  ? — Because  it  was  on  a  Tuesday,  Wal- 
tfaam  market  day. 

Had  you  ever  seen  her  before?— That  was 
the  first  day. 

Where  did  you  see  her? — I  saw  her  under 
Mr.  Loomwortb  Dane's  back  wall,  telling  a 
yoong  man  his  fortune. 

Where  docs  Mr.  Dane  live?— At  the  sign  of 
the  Bell,  at  Enfield  highwav.  A  young  man 
came  horn  a  coachman ;  be  was  in  a  silver- 
heed  hat ;  I  stood  looking  at  her ;  she  said,  Go 
akmg,  boy,  lest  your  master  should  want  you. 
I  stMd  leaning  against  a  tree,  and  then  went  a 
little  finther;  and  ooukl  not  hear  what  they 
aaid. 

How  cooM  yon  tell  she  was  telling  his  for- 
tnne?— Because  I  saw  her  lay  hold  of  his 
hand. 

Are  you  sure  it  was  so  early  in  January  as 
the  9th  ? — I  am. 

.  Did  you  see  her  any  day  after  ?— Yes,  I  saw 
her  on  the  13th,  in  Mrs.  Wells's  bouse :  i  went 
there  to  carry  two  pails  of  water ;  there  were 
the  i^ypscy 's  two  daughters  ;  one  of  them  had 
n  pairof  pumps  oDj  and  was  buckling  them  up. 


Look  aboiU  the  court,  and  see  if  you  see 

her.— Tbat  is  the  girl  (pointing  to  Mary 
Squires) ;  I  am  sure  it  is  one.  If  you  were  in 
vour  brown  camUet  gown,  I  ahould  kndw  yon 
better ;  I  then  could  swear  to  it. 
^  Do  you  believe  this  is  she  ?— I  do  really  be* 
lieve  it  is. 

.  What  did  yoo  carry  that  water  fi>r?— It  was 
two  pails  of  wash  for  a  sow  that  was  big  with 

Where  did  you  carry  it  from?— From  my 
mother's. 

How  do  you  know  it  to  be  the  iStb  ?— Be* 
cause  it  is  £pping  market -da  v. 

What  day  of  Uie  week  is  that  on  ?— It  is  on 
a  Friday. 

Did  you  see  her  any  time  after  this?— Yeo ; 
I  was  in  madam  Johnson's  walk,  and  saw  her 
coming  down  a  field.  I  spoke  to  her,  and  said» 
Yoo  are  ganging  home,  it  is  very  oold.  She 
said,  So  it  is. 

Did  you  see  her  after  that?— Yes;  I  saw 
her  getting  into  the  cart,  when  she  was  take» 
up. 

Was  she  the  first  or  kst  that  gpt  into  the 
cart  ?^8he  was  the  first,  1  believe  i  but  1  am 
not  sore. 

Were  vou  in  court  when  Mrs.  Howard  was 
examined  ? — No,  Sir. 

From  what  you  observed  of  her  before,  and 
from  what  you  observed  sioce,  are  you  sure 
this  is  the  same  person  ?— 1  am  sure  ii  is  the 


Cross-examined  by  Mr.  WilUt. 

What  business  is  your  father  ?— He  is  a  gar« 
dener. 

Where  had  you  lived  before  you  came  home 
to  your  father,  before  January  was  a  twelve* 
month?— I  worked  at  several  farm  houses. 

By  Mr.  Justice  C/ive. 

Had  yon  been  a  hired  servant,  or  worked 
by  the  day  ?— I  worked  with  one  man  a  matter 
of  two  years. 

Before  you  came  home  to  your  fktber,  who 
did  you  work  with  then  ?— I  can't  tell  indeed  ; 
I  miffht  be  out  of  place,  for  what  I  know. 

What  time  of  the  year  is  Christmas  inf 
What  month  is  it  in  ?— I  do  not  know  what 
month  in  particular. 

Mr.  Just.  Clive*  There  are  twelve  months  ; 

rick  out  which  Christmas  is  in.— JEfead/andL 
ndeed  I  cannot  rightly  say  what  month  it  is  in. 

By  Mr.  Willes. 

How  many  days  are  there  in  a  week? 
There  are  aeven,  it  you  put  Sunday  in. 

What,  is  not  Sunday  one  of  your  days  ?— 
Yes;  but  some  people  make  but  six  days  in 
the  week. 

Who  are  they  ?— The  Jews  do  not. 

By  Mr.  Naret. 

You  say  you  worked  with  one  man  two 
years  before  you  came  home  to  your  father; 
how  long  did  you  live  hi  one  place  together  ?-* 
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I  have  lived  half  •  year,  and  three  quarters  of  a 
year  together. 

Tell  whom  yoa  lived  with  three  quarters  of 
a  year  .—I  cannot  rightly  tell. 

Can  you  tell  aov  master  von  lived  with  two 
years  P— I  worked  for  one  Mr.  Long  for  half  a 
year  together ;  he  lives  at  Freezv- Water.  I 
worked  for  farmer  Allen,  at  Enfield  highway, 
right  ai^instthe  Black  Horse;  I  have  worked 
many  times  for  hina. 

Mr.  Just.  CUve.  Sow  long  together?— 
Headland.  It  might  be  a  quarter  of  a  year  to- 
gctber^orless. 

By  Mr.  Naret. 

Whom  did  you  work  with  first  ?— Mr.Alleo, 

Did  you  ever  live  as  a  hired  servant  in  a  fa- 
mily with  any  body  ?— Yes ;  I  lived  to  Fea- 
tberstone- street  at  'squire  Feast's  brew-house, 
with  one  Mr.  King,  ten  or  eleven  weeks. 

Did  this  master  you  lived  with  keep  Christ- 
Bits  f — I  reckon  be  does. 

Cannot  you  tell  what  month  Christmas  is  in  f 
—I  can  hardly  tell. 

Tell  as  well  as  yoo  cao.-*-I  cannot  telL 

Ja  it  in  winter  or  summer  ? — It  is  in  winter. 

Is  it  before  or  after  January  ? — I  cannot  tell. 

A  Juryman,  Can  you  read  and  urite?— 
Eeadland.   I  can  read  and  write  too  a  little. 

Mr.  Just.  CUve,  Where  did  you  find  this 
lead  f"^  Headland.  I  found  it  at  the  end  of  the 
wall,  by  tlie  winilow  fronting  the  road. 

Mr.  Just.  Clive.  What  sort  of  a  bit  of  lead 
was  it? — Headland.  It  was  a  piece  of  window 
lead. 

Lard  Mayor.  Explain  what  yoo  mean  by 
window  lead. — Headland,  It  was  sucb  as  they 
put  the  glasa  into. 

Mr.  Justt.  CUve.  Was  it  one  single  piece  ?— 
Headland,  No ;  there  were  two  or  three  pieces 
of  it,  all  joined  together ;  so  I  bent  it  together, 
and  put  it  into  my  pocket,  and  gave  it  my 
mother. 

Mr.  Just.  Clive.  What  did  you  say  to  her  at 
the  time  you  gave  it  her? — Headland.  Ibid 
her  take  it,  because,  they  say,  Bet  Canning 
had  tore  her  ear  at  the  window ;  but  it  is  lost 
since. 

Mr.  Willet.  How  long  before  Squires  was 
taken  up,  and  put  into  the  cart,  was  it  that  you 
first  saw  her?- -If eii^/anc/.  She  was  taken  up 
on  a  Thursday,  and  if  ahe  had  staved  till  Fri- 
day, it  would  have  been  three  weeks. 

A  Juryman  Whether  )?ou  shewed  this  piece 
of  lead  to  any  body  af\er  you  picked  it  up,  be- 
sides your  mother? — Headland,  No,  I  shewed 
it  to  nobody. 

Elunheth  Headland  sworn. 

Mr.  Nares.  Did  your  son  at  any  time  bring 
any  thing  home  to  you,  which* he  said  he 
found  ?-rlS.  Headland,  Yes,  Sir,  it  was  a  piece 
^f  window  lead ;  there  was  a  piece  of  solder  on 
it  It  was  a  small  time  after  the  people  were 
taken  np. 

What  acoonnt  did  he  give  you  of  it?— 1 
lo^Maiit;  there  was  some  blood  upon  it;  ho 


said,  he  picked  it  up  a  little  way  off  from  Mrs. 
Wells's  window,  where  it  was  supposed  th# 
giri  got  out  at ;  I  wrapped  it  up  in  a  piece  of 
paper,  and  laid  it  on  a  shelf. 

How  came  it  not  to  be  here  ?— I  brought  it 
to  London  with  me  at  Michaelmas  time,  and 
carried  it  down  again  before  Christmas ;  I  laid 
it  in  a  table-drawer ;  and  when  I.  went  to  look 
for  it  last  Friday  was  a  week,  I  could  not  find 
it,  but  I  found  the  piece  of  paper  it  was  wrap^ 
ed  in*    This  is  really  truth. 

Cross-examined  by  Mr.  WiUet, 

Was  it*  two  or  three,  days  afVer  they  were 
ttkea  up  ? — Indeed  I  cannot  tell. 

Was  It  the  day  they  were  taken  up  ?— No, 
it  was  not;  it  was  some  time  after. 

Was  the  blood  wet  or  dry  upon  the  lead  ?-^ 
It  was  dry. 

This  sonof  your's,  how  has  be  spent  hie 
time,  where  has  be  lived?  He  says  he  is  21 
years  of  age. — He  is.  He  has  lived  In  service 
some  part  of  his  time ;  and  sometimes  he  has 
lived  at  home ;  he  has  gone  to  drive  plough^ 
and  to  day-labouring  work. 

Has  be  been  a  dutiful  sort  of  a  boT,  or  one 
that  yon  can  say  much  in  bis  fkvour  r — I  have 
no  occasion  to  give  the  boy  an  ill  word. 

By  Mr.  Just.  CUve, 

When  did  be  come  home  from  service  ?—« 
He  has  not  been  out  these  three  years,  till  with* 
in  this  half  year ;  he  has  been  at  home  a  year 
and  half,  I  believe  s  but  used  to  be  out  at  hay 
making  and  harvest- work. 

How  long  had  he  lived  at  home  with  yoq, 
beftire'the  people  were  taken  up  at  Wells's  f 
—He  had  been  at  home  all  the  wioter  iong^ 
and  I  believe  from  the  Michaelmas  before. 

Where  was  the  last  hired  service  he  was  in 
bef<ire  January  was  twelve- month  ? — Upon  my 
word,  I  can't  tell ;  he  was  two  years  ago  with 
a  gentleman  at  Hackney ;  but  he  did  not  live 
there  above  two  mouths. 

Samuel  Story  sworn. 

Mr.  Nates.  Are  you  of  any  business?— Storjr. 
I  li»e  upon  my  tortuoe,  at  Wa.tham-Abbey, 
in  Essex. 

Look  at  that  old  woman  (meaning  Mary 
Squires):  Did  you  ever  see  her  before? — •! 
have  (livers  times:  that  is  the  gyps<?y.  1  do 
not  know  her  by  name. 

Tell  us,  when  you  think  yon  first  saw  her? 
— *1  have  seen  her  several  times  at  a  house  in 
White- Webbs- lane,  that  is  since  pulled  down, 
going  to  the  Chace ;  that  used  to  be  my  con- 
stant road  to  ride  out,  two  or  three  times  a- 
week.  Then  I  lived  in  Turkey-street,  £nfield- 
Wash.  I  have  been  moved  from  thence  aboot 
a  year  and  half.  I  have  aeen  her  both  before 
and  since  I  removed.  The  last  time  I  saw  her 
was  on  the  23rd  of  December,  1753,  eioept 
the  time  I  saw  her  in  Newgate. 

Where  did  yoo  see  her? — She  was  standing 
within  the  door  of  Mrs.  Wells's  house. 

What  reason  hare  you  to  think  it  was  oa 
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tbmt  day?— It  wu  the  Saturday  before  Christ- 
mas day,  a  very  fine  frosty  momlng ;  which 
iodueeo  me  to  taJce  a  walk  to  see  Mr.  Howard, 
who  h'res  directly  orer-a|;ainst  Mrs.  Wells^s. 
1  walked  the  horse- pad,  because  it  was  better 
beateo ;  aod  my  feet  are  a  little  tender.  Wl\eu 
I  came  oTer-a^^nst  Mrs.  Wells's  house,  I  saw 
the  gypsev  at  the  door.  Curiosity  led  me  a 
litile  out  of  the  path,  to  see  if  it  was  the  same 
gypsey  I  had  seen  in  the  house  in  White- 
Webbslmoe. 

Did  yoB  go  dose  to  her  f—Nc^  very  close ; 
I  m^ht  go,  perhaps,  within  ten  yards  of  her. 

I^^re  yon  so  near  her,  as  to  form  any  jodg- 
ncBt  whether  it  was  the  same  person?— I 
was ;  I  was  certain  it  was  the  same  person. 

Did  yon  see  her  after  that? — No;  I  ne?er 
Mw  her  afterwards,  till  f  saw  her  in  Newgate, 
abootthe  14tb  or  15ih  of  March. 

Recorder.  Upon  the  oath  you  liaTe  taken,  is 
this  the  same  person?— S^ory.  Upon  my  oath, 
it  is.  When  1  came  to  see  her  in  New^te,  it 
was  on  a  Friday.  I  was  denied  admittance 
then,  but  I  went  to  alderman  Glynn,  and  begged 
the  fiiTonr  of  an  order ;  and  then  I  saw  her. 

Mr,  Narei,  Who  denied  you?— Story.  The 
keeper  did. 

Were  vou  then  satisfied  it  was  the  same  wo- 
Biaii  ? — I  was  then,  aod  am  now,  well  satis- 
fied, that  this  is  the  same  woman. 

HaTe  you  any  other  reason,  so  as  to  be  cer- 
tain it  was  the  33rd  of  December  you  saw  her? 
— I  haye.  I  obserred  it  was  a  hard  frost  in  the 
Hwrning ;  and  the  weather  altered  about  noon 
fo  sleet' and  rain,  by  which  it  was  ?ery  wet,  and 
the  wind  and  weather  drove  on  ny  right  side, 
as  I  was  going  home ;  and  1  being  subject  to 
the  rfacumatism,  was  taken  with  it;  and  the 
Sl  Aothony's  fire  seized  me  about  the  Monday 
•r  Tuesday  following ;  then  I  sent  for  an  apo» 
tlteeary,  and  he  attended  me  afterwards.  So  I 
am  ¥ery  pfisitire  as  to  the  day,  for  I  never  went 
•at  after  that  Saturday,  when  I  came  home, 
Ibr  near  two  months  after. 

Cross-examined  by  Mr.  WiUes. 

Did  yon  find  Mr.  Howard  at  home?— I  did. 

How  long  did  you  stay  there? — I  believe  I 
night  stay  nest  part  of  an  hour  there. 

While  you  were  there,  did  you  hear  there 
were  any  gypsies  at  that  time  there  ?— No : 
we  had  no  talk  about  them,  as  I  remember. 

Was  it  in  your  going  there,  or  return,  that 
joa  saw  her? — It  was  in  my  going  there. 

Was  she  standing  without  the  door,  or  with- 
in?—She  was  just  withiui  at  the  threshold  of 
the  door. 

Did  you  look  fronting  or  side- ways?— The 
door  is  opposite  to  Mr.  Howard's.  I  went  a 
little  farther  out  of  my  way,  to  see  whether  it 
Was  the  same  gypsey  that  1  bad  seen  in  White^ 
Wei)lis-laue. 

How  long  was  it  before  this,  that  yon  had 
seen  her  before  ?•*— I  saw  her  when  I  lived  in 
Turkey -street,  anti  1  moved  from  thence  on  the 
Michaelmas  before.  I  had  seen  her  at  times 
Ibr  thrae  yean  together. 


Can  vou  name  any  particular  time  before 
this  ?— -I  remember  I  had  seen  her  in  the  spring 
of  the  year. 

Did  you  ever  converse  with  her  ?— No,  I 
never  did,  Sir. 

Were  you  ever  in  the  same  room  with  her  f 
—No. 

At  this  time  you  went  a  little  out  of  your 
way,  did  you  say  any  thing  te  her,  or  she  to 
you  ?— I  Old  not. 

What  did  fhe  appear  to  be  doing?— Nothing 
at  all. 

Had  she  a  pipe  in  her  mouth  ?— No,  she  had 
not.  She  had  a  dirty  dout  or  handkerchief 
over  her  head. 

Who  used  to  be  with  her  in  White- Webbs- 
lane  ?-^There  used  to  be  two  younger  woomi 
with  her  at  times,  which,'  I  have  heard  since^ 
are  her  daughters. 

Was  there  a  man?— >Ye8,  there  was. 

At  this  time,  at  Wells's,  did  you  see  any  of 
these  young  people  with  her  ? — 1  did  see  a 
young  girl  with  her. 

Look  at  these  two  young  people,  and  see 
whether  either  of  these  are  them.— 1  cannot 
swear  to  their  faces.  The  girl's  back  was  to* 
wards  me  then,  talking  to  the  old  woman ;  she 
stood  without  the  house.  1  cannot  swear  ta 
thegirl. 

When  was  it  you  first  recollected  these  elr« 
enmstances  of  having  seen  her  there  ?— In  my 
illness  the  apothecary  told  me  what  had  hap« 
pened  at  Mrs.  Wells's  house. 

Can  you  tell  what  day  it  was?— That  I  can* 
not,  to  two  or  three  days ;  it  was  after  they 
were  taken  np. 

Mr.  Asrei.  It  comes  out  now,  which  I  did 
not  know  before,  that  you  had  seen  this  woman 
two  or  three  years  before  that  ?— 5f orv.  I  had, 
and  took  notice  of  them  as  a  parcel  of  grpsf 
They  ilsed  to  have  two  asses  and  a  little  bon 


I  have  seen  the  horse  grasing  in  White- Webba- 
lane,  as  I  have  rode  through  there ;  and  the 
two  asses,  I  have  met  with  them  on  the  road, 
and  the  two  young  women  and  a  man ;  but 
their  dress  is  so  altered  now,  that  I  could  not 
know  them.  They  used  to  have  a  perfhet 
gypsey 's  dress,  with  blankets  over  their  shoul* 
ders,  and  handkerchiefs  over  their  heads  (yon 
might  see  their  black  locks  through  them),  fU- 
iowing  the  two  asses.  The  last  time  1  met 
them,  I  believe,  might  be  at  the  beginning  of 
December,  just  against  Durant's  house. 

Mr.  Nare$,  I  believe,  you  were  rAher  too  ill 
to  go  out,  to  be  a  witness  wbeta  the  trial  of 
Squires  came  on  ^'^tary.  I  was ;  1  thought  I 
should  have  died. 

Recorder.  Were  you  ever  of  any  business  F 
— 5fory.  1  fras  a  finisher  of  dock  dial-plates. 

Recorder.  Were  you  acquainted  with  Mr* 
Lyon  before? — Story.  I  have  seen  him  before 
at  Newiogton -Green ;  I  rented  a  house  that  ha 
built. 

WUUam  Smith  sworn. 

Mr.  Naret.  Where  do  you  live  ?'—5!0itM.  I 
liveinRantoA-row,  at  Enfield;  lama: 
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Whftt  do  yon  rent  per  year  f-— An  homlred 
and  fivepounds  per  year,  aod  have  these  tweoty 
years ;  it  belongs  to  the  duke  of  Portland. 

Look,  if  yoa  see  Mary  Sqnint  in  oonrt.— 
Yes,  Sir ;  1  see  her. 

Did  yon  ever  see  her  before  ? — Yes,  I  have. 

Tell  as  where  you  remember  to  have  seen 
ber  about  a  year  and  a  half  affo. — I  saw  herin 
my  cow -house  on  the  15th  of  December  1752. 

Had  she  been  about  the  country  some  time  ? 
— ^he  had  a  pretty  while ;  1  saw  her  sereral 
times. 

fia?e  yott  seen  her  before  that  time  P — I  have. 

How  came  she  in  your  cow-house  ? — They 
came  to  ask  for  lodgings ;   I  was  not  at  home. 

Who  do  yoa  mean  by  they  f — ^The  company 
that  was  with  her. 

Who  did  they  ask  f — tAy  hoosdceeper ;  her 
name  is  Swain. 

When  did  yoa  first  see  them  about  your 
house  ? — The  next  day  in  the  morning,  which 
was  the  15th  of  December. 

Had  you  any  conversation  with  them  ?— 1 
kad  none  at  ail. 

Are  you  sure  this  is  the  woman  ? — I  am, 
that  was  in  my  cow-house;  there  were  two 
men  and  two  women  with  her ;  she  called  them 
her  sons  aod  daughters. 

Do  you  see  any  man  in  court  that  is  like  her 
aon?<— I  did  not  take  so  much  notice  of  them, 
as  I  did  of  her ;  because  1  have  seen  her  ofVen. 

What  reason  have  you  to  think  it  was  the 
15th  of  December  P— I  was  out  the  day  before 
at  Dr.  Crow's,  stamping  of  apples ;  and  when 
I  came  home,  my  pieople  told  me,  the  people 
that  had  laid  tliere  before,  came  to  ask  for 
lodging  affain.  They  had  lodged  in  our  cow- 
hoose  and  bam  before  that. 

Are  you,  sure  of  that  P — They  have  asked 
me  before  this ;  and  used  commonly  to  come 
about  once  a  year,  for  a  pretty  many  years 
together. 

Has  this  woman  herself  asked  you  for  lodg- 
ing P — She  has.  I  have  known  her  a  pretty 
many  years,  and  have  seen  them  about  the 
country ;  they  lost  their  horse  the  while  they 
were  at  my  house ;  I  think,  they  said  it  was  a 
little  black  one ;  the  son  asked  niy  people,  in 
my  hearing,  whether  they  saw  him  or  no. 

How  long  did  you  see  them  afterwards  P— 
They  lay  at  my  house  till  the  Sunday  alter. 
They  were  there  three  nights  and  two  days, 
and  lav  in  my  cow-house ;  they  came  on  the 
14th,  but  then  I  was  not  ut  home. 

How  fong,  from  that  time,  was  it  before  you 
saw  them  again  P-<-l  was  at  home  once  when 
the  son  came,  as  they  called  him,  to  ask  for  the 
horse. 

Were  you  emiQined  on  the  trial  of  Mary 
Squires  P— Yes,  Sir. 

Did  von  then  swesr  she  was  the  same 
woman  r— Yes. 

Do  yoa  npw  believe  she  is  the  same  woman  P 
*-l  do. 

Cross-examined  by  Mr.  Willa, 
Were  yoa  examined  when  Mary  Sqoirei 
and  Sasannah  Wells  were  tried  f-«-I  was. 


How  long  after  Wdls  was  taken  apP— It 
was  soon  after. 

How  soon  Pr-Within  a  fortnight  or  threw 
weeks  afler. 

Were  you  exammed  in  this  plaoe,  where  yoa 
are  now  r— I  don*t  know. 

Where  was  it  P— I  don't  know  where ;  but  I 
am  sure  I  was  exanpfined. 

Had  you  any  conversation  with  the  Ifypeej 
on  the  15th  of  December,  in  tbe  mommg?-- 
No,  I  only  went  and  looked  at  them ;  she  did 
not  speak  to  me. 

Then  you  cannot  say  you  know  the  foces  of 
the  two  men,  and  two  young  women  ?— No,  I 
do  not. 

How  long  before  that  December  might  it  be, 
when  they  were  there  before  P— May -be  it  was 
a  twelvemonth  before. 

Did  you  ever  see  them  at  Mrs.  Wells's  house 
in  your  life  P— No,  Sir. 

How  far  is  your  house  from  Mrs.  Wells's  ? 
«*lt  is  near  two  miles  distance. 

What  had  you  been  doing  theda^  they  came 
to  your  house P—1  had  been  stamping  apples  te 
make  cyder  wiUi,  at  Dr.  Crow's. 

Were  the  apples  your  own  apples?— They 
were.  I  went  tnere  for  the  use  of  his  press  ; 
he  gave  me  leave. 

Uow  long  had  these  apples  been  gathered  ? 
--I  believe,  about  two  months. 

Do  you  keep  your  apples  so  long  before  yoa 
grind  them  P— Yes,  and  longer  too. 

When  did  they  go  away  P— On  the  Sunday 
morning,  the  third  day. 

Did  ^ou  know  where  they  were  going  ?— 
No,  I  did  not. 

Did  you  see  her,  after  that  tune,  till  yoa  saw 
her  in  Newgate  P— No^  Sir. 

Were  yon  any  time  in  January  at  Mrs. 
Wells's  P— No,  Sir ;  I  seldom  go  by  there. 

Had  they  any  thing  to  seUP— No,  not  as  I 
saw. 

Did  you  ask  Dr.  Crow  leave  to  use  his 
rem  P— He  was  then  dead,  I  believe ;  I  asked 
is  gardener;  the  family  were  not  in  the  coun- 
try then. 

Why  do  yoa  fix  npon  that  day,  you  stamped 

Jour  apples  on,  to  be  tbe  ^4th  of  December  f 
^id  you  make  any  minute  of  the  day  P--I 
know  it  was  that  day ;  I  did  make  a  mmute; 
I  sold  some  com  that  week,  and  delivered  it  tbe 
same  week,  and  I  set  it  down  in  my  book. 

Don't  you  sell  corn  almost  every  week  ?— 
I  do. 

What  day  of  that  week  did  you  sell  year 
com  P— It  Was  on  the  Saturday. 

Where  is  that  book  P — It  is  at  home. 

Why  is  it  not  here  P— I  did  not  know  I 
should  have  occasion  for  that  here. 

Is  your  house  fartlier  from  London  than  Mrs. 
Wells's  P— Much  about  a  like  for  that. 

Is  it  in  the  way  to  Mrs.  Wells's  P— No,  it  in 
out  of  the  way,  on  the  left  hand. 

Is  it  in  the  road  to  Basingstoke  P—1  kaoir 
nothing  of  tbe  place. 

By  Mr.  ^aret. 

Yoa  say  ynu  were  not  enmiiied  in  the 
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place  yoa  ve  are  now  in,  «t  the  other  triid  ; 
do  yoQ  know  whether  it  was  io  this  court  or 
noyvoa  wcfe  ezanuDed  f — 1  was  examined. 

Wasit  wbeo  Squires  and  Wells  were  tried|  or 
•I  aoy  ether  time  ?— I  think  it  was  then. 

By  Mr.  Justice  CUve. 

Were  yoa  ever  examined  in  this  court  ?— - 
IseverwaSy  hot  once. 

Were  you  ever  examined  in  e  court  of  jus- 
iiee,  at  any  timcy  hat  when  you  was  examined 
ahoot  the  gypwy  and  Welts  r— No. 

Where  were  you  examined  ?— Some  gen-  { 
lieflMn  examined  me  about  it. 

Was  it  in  this  court,  or  at  Hickt's-Hall  P— 
Idbn'tknow  Hicks's-Hall. 

Mr.  Nareg.  Was  the  old  ffyptey  in  court  at 
Ae  tiose  ? — Smitk,  No,  Ae  was  then  in 
Newijrate. 

Cottrf.  This  most  be  before  the  grand  jury 
•I  Hicks*8-HaU,  when  the  bill  was  found. 

Loommorth  Dune  sworn. 

L,  Dane.  I  keep  the  Bell  at  Eoiield-Wash  ; 
I  baTe  lived  there  two  years  and  a-half ;  but 
1  have  lived  near  there  about  twelve  years  and 
ahalf. 

Mr.  JNaret.  Do  yon  remember  ever  seeing 
Mary  Squirt^  there  ?  Look,  and  see  if  you  see 
ker  IO  court.-— If.  Dane.  That  is  the  woman,  I 
am  sure  (pointing  to  her.)  I  cannot  say  I  ever 
MW  her  before  winter  was  twelve-month. 

What  part  uf  the  winter  did  ^ou  see  her  f  ^- 
I  cannot  remember  the  first  time ;  but  I  am 
nore  I  saw  her  on  old  Christmas- Day,  and,  1 
beJieve,  I  saw  her  before. 

What  reason  have  you  to  remember  the 
day  f-— Ny  man  came  to  me,  and  I  promised 
kim  a  holiday  on  the  old  Christmas- Day. 

When  did  you  promise  him  that?— I  pro- 
■ised  it  him  on  New  Christmas-Day. 

Had  be  one  on  the  new  P-— Yes,  Sir.  On 
the  old  Christmas- Day  I  went  up  to  my  shop 
(I  keep  a  collar- maker's  shop;)  while  I  was 
there,  lamer  Norton  came  and  asked  me,  if  I 
had  ever  a  collar  that  would  fit  his  horse ;  I 
Bwssnred  his  horse,  and  put  it  down  in  my 
book ;  he  said,  he  would  come  and  settle  with 
me  on  the  Sunday  following.  I  6tted  it,  and 
carried  it  home,  and  left  it  that  very  day,  as  I 
went  to  dinner. 

What  book  did  yon  set  it  down  in  ? — In  my 
day-book;  it  is  a  piece  of  paper  sewed 
together. 

CouM  you  have  remembered  it  without  that 
circumstance? — I  cannot  say  I  could. 

Where  is  that  book  ?— 1  believe  I  can  produce 
it ;  it  is  not  here ;  bnt  1  am  sure  it  was  old 
Christmas- Day. 

Did  ymi  take  particular  notice  of  her  that 
day  ?— Yes,  Sir,  I  did.  I  was  filling  a  barrow 
of  gravel,  from  a  heap  at  my  door,  to  lay  down 
in  the  yftrd  ;  I  stood  resting  myself;  she  came 
Jby  me,  and  I  hM>ked  very  wishfully  at  her. 
As  she  went  by  me,  the  wind  Mowed  up  her 
gown,  and  there  was  n  great  hole  in  the  keel  of 
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her  stocking.'  I  saw  her  till  she  got  into  the 
field. 

Did  yon  see  her  when  she  was  in  confine* 
ment?— 1  did,  and  when  she  was  taken  up,, 
and  saw  her  go  into  the  cart. 

From  what  you  observed  on  her  going  by, 
did  yon  believe  it  was  the  same  person  ? — Yes» 
Sir,  I  am  sore  of  it. 

irej^o  sure  now  this  is  the  same  person  ?-- « 
Yes,  Sir,  I  am.  1  saw  her  in  Newgate,  and 
was  sure  of  it  then. 

Cross-examined  by  Mr.  WUlee, 
Did   you  ever  converse  with   her? — No, 

never  at  all. 
How  near  was  she  to  you  when  she  walked 

by  ?— I  kelieve  it  might  be  two  or  three  yards 

off. 

Haveyou  a  coach-road  goes  by  your  house  P 
^Yes,  Sir,  the  York-road. 

Do  you  know  William  Headland,  that  has 
been  examined  ?— I  do. 

Did  you  see  any  body  with  her  P— No,  1  saw 
nobody  with  her. 

Was  that  the  only  lime  ?— I  believe  1  saw 
her  several  times,  but  cannot  fix  upon  the 
days. 

Did  you  sec  any  young  people  with  her  P— 
I  saw  her  son  several  times. 

How  long  after?-- 1  cannot  say  how  long. 

Did  you  ever  see  her  daughters  with  her?—* 
No,  only  when  ihev  were  taken  up.^ 

Was  It  a  very  high  wind  that  day  ?— It  was, 
'    What  had  she  on  her  head  ? — I  cannot  tell. 

Was  her  face  covered  over?— No,  it  wai 

not. 
How  did  she  walk?— She  Went  crouching 

and  cringing. 

Which  way  was  her  fhceP— It  was  then  to* 
wards  the  town ;  I  looked  at  her  very  wish- 
fully. 

Then  you  cannot  say  you  saw  her  before  P— 

I  believe  I  did. 

Do  you  know  Elizabeth  Headland?  What  if 
her  character,  a  good  or  bad  one,  in  the  neigh- 
bourhood ?— I  never  heard  she  robbed   tfny 

body. 

Is  it  as  good  as  the  rest  of  ber  neighbours  ?--- 
I  cannot  say  that ;  her's  \s  not  so  clear  as  some 
people's  are;  but  I  never  heard  she  was  n 

thief. 

What  is  her  son's  character  P— I  know  no  ill 

of  him.  . 

Do  you  know  David  Dyer  ?— Yes,  Sir,  I  do. 
What  is  his  character  ?~He  is  a  very  honest 

man. 

By  Mr.  Nares, 

I  own  the  boy  has  given  a  strange  account ; 
but  did  you  ever  hear  any  harm  by  him  ?-<-No^ 
never  in  my  life. 

In  what  particular  is  the  mothers  character 
supposed  to  be  bad  ?— I  do  not  know,  not  I.    ^ 

How  fiir  does  David  Dyer  live  from  you  P-^ 

He  lives  opposite  me. 
What  is  his  businessP^He  is  a  shepherd.  • 

Did  yon  ever  hear  any  harm  of  him  P— No» 

never  in  my  Ufa:  he  has  a  good  character.     - 
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Samuel  Artutt  sworn. 


TrudifEeMdMhCmmng,  [S4ft 


S,  ArMt.  1  live  at  White-Webbs,  on  Enfield 
eHace ;   and  bave  liyed  there  these  foaiteeo 

years. 

*  Mr.  Naret.  What  are  you  f — iS.  Jmot.  I  am 

•  laboariofi:  man. 

Do  ^rou  know  such  a  person  as  M aryJkuiresf 
^Yes,  Sir.  ^ 

Look,  and  see  if  yon  see  her.«««That  is  the 
woman  (pointing  to  ber>. 

How  k»i^  have  you  kooitb  herf— The  first 
of  my  seeini^  her  was  on  a  Friday  monHOg : 
she  asked  me,  if  I  saw  a  little  brown  bone  ? 
This  wa$.  as  near  as  I  can  guess,  about  nine  or 
ten  days  before  new  Cbriatmas-day. 

How  came  you  to  fix  upon  that  time?— 1 


By  iKr.  ivila. 

How  ofd  niigfitthey  l^ef'-Fourf  or  Hre^  or 
irihr,  or  seven  years  oldT 

What  was  the  colour  Of  fbe  tiorte  she  en* 
quired  after  f— -A  little  brown  one,  with  his  legv 
tied  together. 

Do  you  k«>w  fanner  fiMlhf— I  do;  his 
bonse  stands  about  two  or  three  |iole  freoi  nawau 

Did  these  tvo  dNldnen  seem  to  be  gypoey 
ehildreo? — I  did  4iot  observe  Ibeircolovr;  tlM|r 
seemed  to  belong  lo  tbai  gang. 

Do  you  know  of  their  lying  in  farmerSmlth'c 
cow-house  P-»I  do ;  ilhey  did,  to  Ihe  beat  of  oiy 
knowledge. 

If  those  people  had  lain  there,  do  voa  thiali 
he  wcM  not  have  remembered  then  being  two 


kad  been  at  a  pbu%  called  Clay- hill,  and  met  I  children  with  ibem  ?— His  remnmbrance  wniu 


ber  in  the  bushes:  she  asked  me  if  I  saw  this 
lnorse,  Aod  said  his  legs  were  tied«  and  he  bad  a 
clog  upon  him :  then  I  turned  back  affsio,  and 
•sIm,  what  sort  of  a  clog  ?  She  said,  ner  name 
was  Squires. 

For  what  reason  did  she  teHyon  that  f— Be- 
cause f  might  glveher  an  account  of  the  horse, 
if  I  light  of  him. 

.  Upon  your  oath,  are  von  sore  this  is  the  wo- 
man ? — ^Upon  my  oath,  1  am,  Sir. 

Did  yoo  ever  see  her  any  time  but  that  ?— I 
sever  saw  her  after  that  time  till  1  saw  her 
in  Newgate ;  but  do  not  know  the  particular 
day  I  saw  her  there. 

How  long  waa  it  after  you  had  seen  her  be- 
Ibre  ?-- It  was,  I  believe,  n  quarter  or  half  a 
year  after. 

Were  yon  oeitnin  then  it  was  the  Mme 
person  ?— I  was,  Sir;  and»  to  the  best  of  my 
nnowledgie,  I  iMsliei e  «ow  it  is  the  same. 

Cross-exanuied  by  Mr.  Willa, 

What  IS  your  employ?— I  follow  fc(boaiiog 
work:  1  work  sometimes  nt  Chertinnt,  anr 
aometlmes  at  other  places. 

Have  von  any  family  P— I  have  a  Wilb  and 
Aree  children. 

Whj^  are  you  positive  as  to  the  time?-^Be- 
cause  It  was  on  a  Friday  morning  that  I  saw ' 
ber ;  and  on  the  Sundcv  following  1  met  her 
agvin,  and  asked  her  if  she  had  found  her 
borse ;  and  she  said,  No. 

If  by  do  you  apprehend  It  wu  nine  or  ten 
days  before  new  Christmas  you  had  this  non- 
versation  whh  the  gypsey?— I  think  new 
Christnias  waa  the  Sunday  se^nnight  following. 

iire  yoo  sure  Christmas-day  was  on  a'Son- 
day  that  year  ?— No ;  it  was  on  a  Monday.  I 
nay,  it  viras  the  Sunday  was  sehmight  before 
aew  Cbriatmas  that  1  saw  her. 

Was  there  any  body  with  ber  ntlAiat  time? 
•-There  were  a  man,  two  women,  and  two 
children  with  ber,  the  second  time;  there  waa 
iwbedy  with  ber  the  fitettime. 

Had  she  either  of  the  times  n  Imfie  nr  nsa 
with  her?— No,  neither. 

Mr.  Jnet.  CUtt,  Who  carried  th^  dhMmn  ? 
-^Adfmt.  TheyMib«l««Ml» 
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thing  to  ine. 

Mr.  Nara.  Did  yon  nee  tbea  at 
Smith's?— S.JrftoT.  I  never  saw  them  in  Um 
cow-house :  I  know  no  otherwise  than  as  I 
met  them  on  the  CShane,  and  beard  they  Iw 
there ;  and  it  being  so  near  my  honse,  I  ceura  ' 
hear  them  talk  in  the  cow-house.  On  tte 
Sunday  morniDg  I  met  her  betwixt  Clay-iiiH 
and  White-Webbs:  I  a^ed  her,  whether  8h# 
had  found  the  horse  or  notf  She  said,  she 
had  not. 

Mr.  Just.  Clive.  Wss  it  then  that  tiie  ma^ 
two  women,  and  two  children,  were  with  herT 
—5.  Amot,  it  was. 

Mr.  Just.  CUve.  Look:  al>out  the  court,  anA 
see  if  you  see  the  two  women  that  were  wttb 
her.-^.  Arnat,  1  cannot  swear  to  any  person 
berfdes  ber,  really :  1  did  not  take  notice  of  the 
two  women ;  I  did  not  converse  with  fbem. 

Mr.  Narett  JM  the  notice  you  took  of  hec, 
the  first  time  yoo  saw  her,  give  you  such  aa 
idea  of  her  person,  as  to  ask  her,  of  your  own 
accord,  whether  she  had  found  her  horee?— 
S»  Arnat:  I  did. 

lUcorder.  Whtft  particidar  reason  bave  yoa 
to  imagine  that  these  two  dhildren  were  witb 
them  at  farmer  Smith's? — S.Amot,  I  dori*t 
know  thdt :  I  beard  a  noise  of  the  voices  of 
amain  people ;  i  cannot  say  they  were  chil- 
dren, young  or  old. 

Recorder'.  Could  you  distinguish  tbe  voice 
of  chfidrenP — S,  Amot.  I  could,  to  be  sure^ 
but  I  did  not  see  the  odd  woman. 

Mr.  Baron  Legge,  Yon  say,  yoo  first  of  all 
saw  the  old  woman  on  a  Friday;  when  was  it 
yoo  saw  ber  fieict  f — 5.  AtwA.  On  the  Sunday 
after  tbe  Friday. 

Mr.  Baron  hcgge.  Did  you  see  her  the  next 
Sunday  nfterthatSondayagahi?-^.^rfio<.  No. 

EUxaheth  Amot  sworn* 

E»  ifrfuff •  1  am  wife  to  SnmoQ  iUnOC  t  wn 
iMMc  bved  where  we  do  iburteen  years. 

Mr.  Ifarei.  Do  yeo  know  Maiy  Squires?'--* 
E,  Arnat.  Yes^Sir. 

Lodk  about  tbe  oolirt,  and  nee  if  ynn  csn 
nee  beri— There  she-is ;  I  nm  Mre  it  Is  her. 

Wlwtt  WM  ibn  ten  HHe  jonreneiBberin 


j6r  W^tmd  Canmpt  Pmjwrjf. 
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im 


««»  bar  f -«»It  was  tbeot  a  weak  bafim 


euBayooto  ikapoiitliatlUiiaf— To 
of  nj  knowledlge.  it  waas   I  know  K 
abom  a  weak  befor«  tha  first  Mew 


Wkere  did  ^oa  aaa  her  f*«-I  aaw  ker  lyiag 
ia  hgmm  Snath's  oow-houaaf  dosa  ta  my 
haaae:  laaw  barcoliieaulof  theoow-baoae 
iaiD  Iba  laoe  on  the  Cbaee.  She  asked  me,  if 
I  saw  a  little  borse  of  ber'sP  I  said,  I  hadiiol. 
nia  b  tha  truth. 

WaayoOT  bophaod  with  jmmi  at  that  Ihne? — 
Pe  waa  not. 

Did  you  see  aoj  othan  in  opmpany  with 
kcrP-*I  saw  soferal  nofe,  but  1  did  not  take 
jMCioe  of  than :  I  saw  her  soa  on  Iba  Chaee, 
whiatliog  for  his  bane. 

Did  you  see  her  after  tbatP-»No,  iierer, 
fBly  ID  Nawgatiay  till  oaw. 

What  time  waa  that  yoo  saw  bar  ia  New- 
gate ? — I  don't  know  the  time ;  I  na? er  ksf  t 
the  acooQot  of  that. 

Waa  it  before  ar  sAer  her  triat?— It  waa  after 
her  trial 

Mr.  Ji^t  C^ve.  Shonld  you  know  the  son 
if  you  was  to  see  him  P^JB;  Atmt,  1  took  so 
liilie  aecooat  of  bias,  J  oao't^  my  whethtr  1 
ahoold  know  bias  or  not. 

Mr.  Ifara,  Did  yoii%  e?er  aee  a  wonaan  like 
the  old  woiBan  in  vour  lila?*^£.  Jsnot.  No, 
nerer  before  I  saw  ber. 

Did  you  think  tha  wooiao  yon  aaw  in  New- 
gala,  waa  the  same  person  you  saw  enquiring 
ftr  ber  horse  P«— The  ?ery  same  person. 

Do  you  think  this  is  the  same  jperson  here, 
yoa  saw  there,  and  in  Newgate  r — The  wary 


Cftm  tjniBiiiif  d  by  Mr.  WiUd^ 

How  long  waa  she  with  you  enqiiiring  for 
her  hoiaa?— It  mi^ht  be  some  mioutea  before 
abe  tamed  ber  bacK,  and  went  to  look  for  biao. 

Did  you  see  her  uoLtbe  cow*hooea? — ^No,  1 
did  net ;  I  saw  ber  eoifeinc  ai^t  of  it. 

Did  aha  naantion  tha  ooEDur  of  the  hQraa?-«- 
Mw  did  not. 

What  did  yoa  aay  to  her?— 1  tsM  bet  I  had 
net  aecn  htm. 

Waa  thia  tha  only  apace  of  tune  yoa  had  to 
aae  ber  faae,  till  yoa  saw  bar  in  Newgate  ?-^t 


How  long  were  yoa  talking  together?— It 
auffht  be  two  or  three  mioates. 
Do  you  sweat  abaofatcly  that  waa  the  person  f 

^  ^^a^^  ^^9w# 

By  Mf .  ^aref . 

Did  yam  abaiv*  award  with  the  saal— I 
jdidnat. 

Were  yoo  near  the  cow-bouse  f -^-M^  bouse 
joins  alaMWt  to  it :  she  came  out  of  the  rarm«r*s 
yard,  aad  aaid,  Qiaad  wasaanv  did  yoo  see  a  little 
inoaa  af  oiMie  f 

1M  aba  aoaw  towarda  yoa  before  she  spoke 
la  Toof-^Ho  ;  I  was  going  for  ^pail  of  watafy 

mmAmA^^^^g^^AaA±  in  loftk  for  hST  hnTM 


Mk  Just  CZtw.  Haw  cameyaotaaay  that 
■aan  waa  bar  son?— £.  Arnot,  Sha  said^  it  waa 
her  aaa  that  waa  calling  her  horse. 

SsraA  Star  sworn. 

Mr.  JTtffer.  Do  jou  know  Mary  Sqoires  ?-«» 
if.  Star.  I  do;  that  fs  the  gypdeyjpoiutirig  to 
her)..  I  lire  the  nesct  door  to  Iflrs.  Wefis^ 
house  at  finfield-Waah :  my  husband  ranta  n 
fkrm  there. 

Bow  kmg  haira  yoo  Used  thera?-^!  hero 
lived  there  fhree  years  this  May. 

When  waa  the  first  time  you  saw  thegyp- 
s^?— She  was  at  my  booae  on  the  I8u  or 
IM  of  JaOuary  waa  twelrermooth. 

By  what  do  you  reaottect  the  dayf-^Hy 
husKand  w0  goae  to  Hartford  for  a  load  of 
pease  for  a  gentleman  in  town :  the  note  is  in 
CQurtj  as  far  as  1  know,  with  the  date  on  it : 
Mr.  MiJes,  the  former  attorney,  bad  it  of  ayi. 

Did  you  e?er  see  her  at  any  other  time  f— I 
never  saw  herbefof«  or  after,  till  ihe  was  taken 
up, 

Mr.  lust  CKm.  How  near  do  yon  live  to 
Mrs.  Wells's  house  f — if.  Star.  My  liouse  it  aa 
near  to  her  house,  aa  it  is  across  tha  aeasioos* 
bouse  yard. 

Mr.  IVaref.  What  conversation  pasaed  be- 
tween you? — S.Star,  At  first  she  came  ami 
asked  at  the  dear,  if  I  had  mgy  delft  to  mend 
or  cbiua?  My  man  and  boy  were  at  dinner :  I 
bid  them  give  her  an  answer,  becaoaa  1  waa 
busy.  Tlien  she  came  into  the  kitchen  to  ma» 
and  asked  to  bqv  some  pork  of  me,  and  browik 
bread :  I  said,  I  bad  bc^  (hat  niece  of  bread  ia 
the  house,  and  more  need  ro  boy  than  to  sell. 
TlitfU  she  asked  ine  to  self  her  some  chitter- 
lings, I  having  some,  and  bfack  puddings, 
IjinfiC  6a  the  table :  I  gave  her  a  good  pieoa 
of  chitterling  to  get  rid  of  ber. 

How  k)Dg  might  this  conversation  take  npP 
-—I  had  rather  set  a  letaer  time  than  it  was.  I 
do  believe  she  was  three  q[uartbra  of  an  bodr 
with  my  men  and  me,  that  is,  in  my  sight  add 
hearing.  She  offered  to  tell  my  servants  Cheir 
fortunes,  aad  to  felt  me  mine.  She  was  some 
time  in  the  porcb  with  my  serVadt;  but  I  be- 
lieve she  was  In  my  sight  three  quarters  of  aa 
hour. 

Did  she  tell  any  of  them  their  fortanea?;*- 
After  aha  found  she  could  pot  tell  roe  mlaa, 
she  said.  Don't  be  scared  at  me ;  Hot  I  have 
been  before  dokea,  lords,  and  eark,  and  1  jkutt 
nobody,  madsm ;  I  will  not  hurt  van.  She  did 
not  teH  any  of  my  servanfs  tbdr  fortunea  hi 
my  hearing.  I  wanted  to  get  rid  of  ber,  for  I 
was  terribly  scared,  seeing  such  a  atrange  eyp- 
sey  woman ;  though  I  have  seen  buodreds  of 
gypsies  atone  time  or  other:  the  man  toafc 
her  into  the  porcb,  then  the  boy  bolted  the  door, 
so  we  got  hero  at.  1  saw  her  when  she  waa 
taken  up  anB  nut  into  tha  cSrt ;  and  I  saw  her 
in  Newgate  after  that 

Ar^  yon  sore  this  m  the  same  personrf— yea, 
Sir. 

Crosa-examinedbyMr.  fftfici. 
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H  to  be  the  18tb  or  19tb  of  Jtnuary  f— Upon 
tbis  ftooount,  my  husband  was  gone  for  a  load 
of  pease,  and  the  note  was  dated  the  18th  or 
19th  of  January. 

Where  is  tfaiat  noteP— -It  was  delivered  into 
Mr.  Miles  the  attorney's  hands,  and  I  have  not 
teen  it  since. 

How  lone  is  it  ago  since  yon  delivered  it  to 
liim  ? — 1  believe  it  may  be  a^ve  a  twelvemonth 
•go. 

What  did  von  look  npon  him  to  be  at  that 
time? — I  took  hin^  to  be  a  lawyer  concerned 
.  for  Elizabeth  Canning. 

Where  was  your  husband  when  you  gave 
him  that  note  f— I  can't  tell. 

Mr.  Just.  Clive.  When  did  you  deliver  thb 
note  to  Mr.  Miles?— iS.  Star.  Indeed  I  can't 
tell.  I  know  my  husband  took  the  pease  up 
one  day,  and  dehvered  them  the  next ;  that  is 
the  reason  I  say  the  18th  or  19th  of  January. 

Mr.  Notes.  We  have  not  got  the  paper  to 
produce. 

Mr.  BaroD  Legge,  Did  you  deliver  that  before 
or  after  the  trial  of  Mary  Squires  F—iS.  Star, 
After,  a  great  while. 

Mr.  IVilUt,  How  came  you  not  to  appear 
^here  on  Squires's  trial  ?-^&  Star,  They  did 
not  require  it. 

Daniel  Van  sworn. 

D.  Vau.  I  am  a  day-labouring  man  ;  and 
live  in  Turkey-street  in  Enfield  parish,  and  have 
'lived  there  almost  fourteen  years. 

Mr.  Naret,  How  near  is  that  to  mother 
Wells's  ?~D.  Va$s.  About  a  quarteir  of  a  mile, 
as  near  as  I  can  guess. 

Have  you  ever  seen  Mary  Squires?— I  have 
^aeen  that  woman  that  was  in  Newgate ;  I  don't 
know  her  name. 

■Look  about  you,  and  see  if  you  can  see 
her. — ^There  she  is  (pointing  to  ner) :  she  is 
remarkable  enough  :  she  has  now  a  red  cloak 

OB. 

Where  did  you  see  her  first  ?— The  first  time 
I  saw  her  ci;oing  along  the  causeway  behind  my 
bouse ;  it  was  on  old  Christmas-day,  by  the 
new  stile  the  5th  of  January  17&3.  I  was  then 
in  my  own  yard. 

How  near  were  you  to  her? — Perhaps  ] 
might  be  four  or  ^yte  yards  from  her. 

Bad  you  an^  conversation  with  her? — I 
never  said  any  thing  to  her,  or  she  to  me. 

How  came  you  to  take  such,  notice  of  her  ? 
By  reason  she  stopped  ;  and  f  thought  she 
would  have  come  into  the  yard,  but  she  did 
not ;  if  she  bad,  I  should  have  told  her  there 
was  nobody  in  the  house. 

Was  there  any  body  in  the  house  then? — 
Ko,  Sir. 

Had  you  a  full  sight  of  her  face  at  that  time  ? 
—1  had,  certainly. 

Was  she  alone?— She  was,  without  she  had 
got  any  body  under  her  cloak :  I  saw  nobody 
'  with  her. 

Did  yoa  see  her  any  time  dse?— Only  in 
Mewgate. 

Im  thcte  ohNmtieiiiyoQ  nmde  of  her,  fur- 


nish you  with  a  sufficient  remembraQoe  of  her 
person,  to  recollect  she  was  the  same? — I 
am  sore  she  is  the  same ;  now  1  am  sure  of  it. 
Sir.  it  is  the  same  person,  but  not  the  same 
clothes. 

Mr.  Just  C/ive.  WJiat  coloured  clothes  bad 
she  on  then  ?^^Va$s,  She  had  a  brick-coloured 
gown  on,  an  old  red  cloak,  and  a  whitish  co- 
loured one  over  that,  and  an  old  black  beaver 
hat ;  it  was  not  a  black  bat  as  women  common* 
ly  wear. 

Mr.  Naret,  What  reason  have  you  to  fix 
upon  Old  Christmas  day  ? — Vau.  By  reason  I 
went  to  work  with  a  master  I  have  worked  fur 
almost  eleven  years,  and  he  did  not  chuse  1 
should  work  on  that  day. 

Why  did  he  not  cbose  you  should  workf*- 
By  reason  he  thought  it  was  Christmas-day, 
and  ought  to  be  kept. 

Are  you  certain  that  was  the  same  day  you 
saw  this  woman? — f  am.  Sir;  that  was  the 
same  day  ;  my  door  was  locked  when  I  came 
home,  and  I  did  not  know  where  my  wife  was 
gone  with  the  key,  and  at  that  time  the  womaa 
came  by. 

Cross-examined  by  Mr.  Willet* 

Did  you  ever  see  her  before? — No,  Sir; 
nor  never  saw  her  again,  till  I  saw  her  ia 
Newgate. 

How  long  did  she  stop  there  ?— Perhaps  a 
minute,  or  half  a  minute. 

When  you  went  into  Newgate,  did  you  go 
by  yourself,  or  with  other  persons?—!  did  not 
tto  by  myself;  if  I  had,  I  should  not  have 
found  her;  but  we  went  but  one  at  a  time  up 
to  her. 

Was  she  brought  out  among  a  number  of 
other  persons,  or  was  she  sin^i^  out? — She 
sat  upon  the  bed,  but  I  knew  her  long  before  I 
came  at  her. 

Were  there  any  other  prisoners  there  ?— I 
did  not  know  who  were  the  prisoners. 

Was  she  sitting  by  herselfr— She  sat  by  her- 
self on  one  side  of  the  bed. 

Were  there  any  other  people  shewed  to  you 
in  that  corner  of  the  room,  besides  the  gyi^sey 
herself? — ^There  was  no  other  person  siUing  on 
the  bed,  nigh  her,  as  1  know  of. 

Were  tliere  any  other  people  in  the  room  f 
There  were  a  great  many  ;  but  I  knew  the 
woman  when  1  saw  her,  and  should  from  a 
thousand. 

By  Mr.  Justice  CUve* 

Who  derired  you  to  go  into  the  room  f— I 
don't  know  who  it  was  ;  it  was  by  the  gen- 
tlemen. 

Did  anv  body  come  up  from  the  country 
with  you  r — Yes,  there  were  nine  or  ten  of  m 
came  up  in  a  coach  together. 

By  Mr.  WiUa, 

Did  you  all  go  into  Newgate  together? — I 
don't  know  how  many  did  when  f  md,  or  bow 
many  went  in  togetht^. 

Was  not  theporposo  of  your  going  pp,  m 


65S] 


Jor  WUfld  and  Corrupi^Pcrjuiy, 


A.  D.  1754. 


[551 


if  yOQ  oonld  find  oat  the  sfipseyT— No,  no ; 
I  was  carried  op  to  bee  if  1  could  find  oat  tbe 
same  wmmn  that  I  bad  seen  before  A  bfiod 
■Ban  etii't  see  her ;  hut  a  maa,  if  he  has  hat 
half  as  eye,  might  know  that  woman  if  he  sees 


By  Mr.  Nam. 

Upon  yoor  oath,  did  any  body  point  ont  to 
yoo  that  this  was  the  ffypsey  ?— No,  no;  I  did 
not  want  them  to  do  that. 
.    Did  any  body  tell  you  how  she  was  dressed  ? 
-^No,  certainly. 

Was  there  any  other  woman  there  ? — ^Thera 
were  io  the  room.  ^ 

Did  yon,  of  your  own  accord,  say  which  was 
the  woman?— Certainly. 

By  Mr.  Justice  Clive. 

How  near  do  you  live  to  mother  Wells's  ?*• 
As  near  as  1  can  guess,  about  a  quarter  of  a 
mile  off. 

Have  you  erer  been  in  her  house?— I  ha?e 
aereral  times. 

Were  yoa  there  thebeg;inniog  of  January  ? 
*— No,  nor  I  had  not  been  in  the  house  above 
two  years,  till  they  were  taken  up. 

Mr.  WiUe$,  Had  yon  nsed  to  go  there  at 
any  time? — Vosm.  I  have  been  in  tbe  house 
divers  times  formerly ;  then  she  sold  beer ;  then 
a  poor  man  might  take  a  pint  of  beer  there,  as 
well  as  at  another  house. 

Recorder.  Who  was  the  first  person  that  ap- 

fied  to  yon  to  go  to  Newgate  ?—  Vat»»  I  am  sure 
don't  know  the  gentlemen's  name^  one  from 
another. 

Recorder,  Have  you  heard  their  names  ? — 
Vau-  i  have  heard  a  good  many  of  the  gentle 
men's  names  that  are  on  the  girl's  behalf;  if  I 
were  to  hear  their  names,  perhaps  I  might  know 
them. 

By  Mr.  Justice  Clhe. 

Do  you  know  farmer  Smith? — I  do,  very 
well. 

Do  you  know  his  cow^hoase  ? — I  never.was 
in  his  yard. 

June  Dadaell  9wom, 

J.  DadrntlL  1  live  in  Turkey-street  at  Eo- 
fieklWasb. 

Mr.  Nares.  How  long  have  yon  lived  there  ? 
•^DadwelL  1  have  lived  there  two  years. 

What  is  your  business  ? — I  keep  a  shop ;  I 
idl  hotter,  cheese,  coffee  and  tea,  and  those 
sort  of  thin<;s. 

Do  you  know  Mary  Sqnires?-**!  do  ;  this  is 
the  woman  (pointing  to  her.) 

When  did  you  fii-st  see  her  ? — ^The  first  time 
'  was  at  oor  shop ;  the  time  I  can't  tell ;  but  1 
can  tell  one  day  in  partionlar,  that  was  the 
Thursday  in  Christmas  week. 

Which  Christmas  ?-*Tbe  new  Christmas 
weeic. 

Upon  what  account  did  she  cmne  to  your 
shop? — She  came  for  coffee,  tea,  and  butter ; 
hot  i  can't  tell  what  particnlar  weight  she  had 
day« 


Had  shebeen  at  your  shop  before  that  f~* 
She  had  several  times  before  that. 

Why  do  you  fix  upon  that  day  ? — We  dress- 
ed a  piece  of  meat  for  our  customers,  as  I 
osually  do  at  Christmas :  this  was  dressed  oa 
Christmas  day ;  the  customers  came  on  Tues- 
day night  and  Wednesday  night ;  and  this  of 
her  coming  was  after  my  customers  had  been 
there. 

What  reason  have  yon.  to  think  it  was  after 
they  had  been  there  ?«— 1  was  in  my  back  bousct 
washing  my  dishes  (that  bad  been  used  when 
my  customers  were  there)  when  she  came  in. 

Did  you  see  htr  any  time  alter  ihat?-«-I 
can't  say  particularly  whether  she  was  or  not 
at  my  house  after  that. 

From  her  coming  so  often  to  your  shop,  can 
you  be  certain  of  her  face  ? — I  know- it  very 
well. 

Did  yon  see  her  in  Newgate  ? — I  did. 

Was  she  shewn  you  there,  or  did  you  know 
her  of  yourself  ?—rkaew  her  immediately,  and 
then  she  owned  she  had  been  at  my  shop. 

Recorder,  Did  she  own  she  had  been  at  yoor 
shop  that  Thursday  ? — DadwelL  No :  she  kneiv 
me,  and  owned  she  had  been  at  my  shop,  but  did 
not  fix  upon  anv  time. 

Mr.  Naret.  I  need  not  ask  you  any  more  aa 
to  yonr  certainty  of  the  person  then :  are  yoa 
sure  now  this  is  the  person  f'^DadwelL  Yet, 
Sir,  Fam. 

Cross-examined  by  Mr.  Willes. 

Were  vou  ever  examined  before  ?— 1  was. 

By  what  person  was  yoa  examined?-—! 
don't  know  tbe  gentleman. 

How  long  is  It  ago  ?— -It  is  a  twelve- month 
ago  Ust  Christmas. 

How  long  is  it  since  you  was  examined  be* 
fore  the  grand  jury  ?— I  don't  know. 

Were  yoo  ever  examined  upon  oath?-->l 
was,  but  not  upon  such  things  as  these. 

Was  it  upon  the  Abbotmury  men  for  per* 
jury  ? — I  don't  know  what  it  was  about ;  it  was 
about  this  affair. 

When  did  you  recollect  sny  of  these  circum* 
stances,  about  your  washing  your  dishes  ?— > 
I  gave  this  account  to  the  grand  jury,  and  told 
the  samp  as  I  have  now. 

Mr.  Naret.  Is  tbe  account  yoa  tell  now 
true  ? — Dadwell.  I  am  sure  it  is. 

By  Mr.  Willes. 

When  was  it  yon  first  recollected  it,  to  (ell 
those  circumstances  of  her  being  there?— I 
can't  recollect  the  day  of  the  month ;  after 
tbev  were  taken  up,  tbe  lawyer  came  to  me, 
and  I  told  it  him. 

Don't  you  wash  yoor  dishes  everyday?-^ 
No,  I  do  not ;  but  I  know  in  particular  it  was 
that  day :  one  of  my  neighbours  came  in,  and 
asked  me,  what  strange  woman  that  was  f 

Did  she  stay  any  time  id  your  shop  ?•- 4Sh^ 
sat  down  and  smoked  a  pipe  there. 

At  the  time  you  saw  her  in  Newgate,  what 
day  did  Squires  say  it  was  that  she  was  at  yonf 
shop  ?-^«  did  wA  fay  what  day ,  bat  sbe  aaii 
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the  koftirnie:  I  atked  Iwr  wlictfi«r  bIm!  hoevr 
me. 

By  Mr.  J/oro. 

Thm  this  flllbir  h«d  made  a  great  deal  «f 
■eiae  ie  tbeeountry  P— Yefi  h  hid. 

And  Ide  lawyer  detired  yeo  to  reeoUeet  the 
Inne,  did  he  not  f — Yea,  he  did. 

Yon  say  ahe  amoked  a  pm«;  where  dkl 
ahe  ait  ?*-9he  aat  down  by  the  nre. 

Whe  ia  that  neigbhottr  that  eame  in,  and 
aaked  about  tlie  strange  womaD  P  ■  8he  waa  one 
ef  llie  witneaaea,  hut  ia  anioe  dead. 

Was  ahe  exanmed  when  yoa  waa  hcfere  P— 
She  waa ;  her  name  waa  iUn«  Paraley. 

Mr.  Willei.  Were  yoa  by  when  ahe  waa 
tiAmmeid?'^DadweU,  No,  I  was  oat;,  there 
way  hul  oaa  examined  at  a  tim^ 

By  Mr«  Becorder, 

Hew  ohl  afe  yeo  P-^I  aati  threeaeofe  y«ara 
afagc 

Are  yev  np  mereP-^l  km  not. 

Have  yea  aeen  gypaws  at  Bnfield-Wash  he- 
inwlhiaP— i|  hate,  aoehas  are  called  gypaiee. 

Had  any  ef  them  oaed  to  come  to  yoor  mop  f 
—No,  none  of  them. 

Mr.  WilUt»  Were  they  and  this  woman 
alike  that  yeo  had  aeen  before  P—Detfwei/.  Ne» 

^  By  Mr.  Recorder. 

What  waa  her  errand  the  first  time  she  came 
to  year  shopP-4fhe  cane  and  ashed  if  we  bad 
any  enma  to  menc. 

Had  ahe  any  body  with  herP-«I  ae?ar  law 
any  bed  v  with  her. 

Did  ahe  tell  yoa  where  she  K?ed  P««-She  cakl 
ahe  liTed  Oj^  yonder;  aatf  said  no 


Eeliag  awom. 

Kellog,  I  am  a  hqshandynaot  and  lira  at 
Safield  ia  a  little  house  of  my  own. 

Mr.  Narei.  How  long  have  yea  lived  there  P 
'^Kellog.  Twenty-aia  yeaia,  ooma 


mas. 

Do  yoa  koow  Mary  SqairaaP— I  bava 
her. 

Look  aboat,  aad  see  if  yea  sea  har  new.— 
I  aee  her,  Sir. 

When  was  the  first  time  yon  saw  berP-<^The 
first  time  waa  in  Jannary,  aomething  b^ter 
than  three  wecka  ia  January  waa  Iweha- 
Bioath. 

What  day  in  Jannary  ?—I  canaal  aay  la  the 
day. 

Have  yon  any  reaaoa  to  aay  yaw  aaw  har 
bafore  P-^I  have  aot. 

Where  did  yoa  see  her  t-«-8he  waa^oo  the 
ether  side  of  the  way  where  I  waa  at  work  in 
Mr.  FUtober*a  baia,  ai  fiuU'a-aoMa  ;  aba  was 
walking  af  Tarkey'-streat  g^rceOt  ia  the  foot- 
path. 

What  haae  vaa  Id  ebai)ge  your  meaM>ry 
with,  aa  lo  the  day  P — I  ean*t  aay  hot  it  aoay 
N  aday  ar  two  belasa  Old  CbrialniiHUj. 

4 


Waa  it  hefi>Ba  Old  ChriatamSi  or  after  r-«-It 
was  rather  before  Old  Cbriatnuw. 

Are  you  certain  of  it  ?— Yesy  I  am« 

What  day  of  the  month  was  Old  Chriataaaa« 
day  on  P— It  was  on  a  Friday,  and  I  beUeva  I 
aaw  her  on  the  Thursday ;  but  1  ca|i't  aay  |# 
the  day  of  the  month. 

Are  yoo  aure  it  was  three  weeka  in  Januaiy  P 
-^I  oaeaa  ao»  aad  better. 

• 

By  Mr.  Baron  l4g§$. 

Tnm  what  period,  or  time,  do  yaa  recfcoK 
your  three  weeks  in  January  P— I  say,  near  a 
month. 

Waa  it  the  bmnning  of  January  P—No, 
there  were  two  or  three  days  past  the  beginnfng^. 

Mr.  Naret.  What  do  you  mean  by  three 
weeks  in  January  f'^Ktiiog,  I  aaid  three  weeka, 
very  near  a  month  in  January. 

Mr.  Baron  Legge.  How  k>ng  was  it  before 
Bqoirea  waa  taken  upP — KeUog,  I  reckon  it 
about  a  month  before  tne  time  ahe  waa  taken  ap« 

By  Mr.  Naret. 

When  yoa  aay  better  than  three  waekoi  ar 
near  a  montby  do  yoo  mean  betora  Squires  wap 
takea  up? — I  meaa  aa* 

Are  you  soreyoa  saw  hfr  then P— I  am  aura* 

How  far  is  Mr.  Fletoher's  bam  from  mother 
Wella'aP— Hia  houae  ia  very  near  a  mile  froaa 
it ;  but  the  barii  ia  about  a  quarter  of  a  mUa* 

Did  yea  aee  her  fiioe  then  P— I  did. 

Did  yoa  see  her  atlar  tbatP — I  did,  twica^ 
walk  by  my  barn-door.  She  aaked  roe  for  a 
bit  of  tobacco  ;  I  aaid,  I  used  aone,  and  awar 
ahe  weat:  I  aaw  her  four  laaKs  ia  all,  with 
the  tioM  ahe  waa  taken  up.  She  was  at  my 
barn-door  the  day  beiore  aba  waa  takaa  up^ 
about  one  o'dock,  and  asked  the  man  that 
was  in  the  bam  with  me  (whose  name  ia  John 
Rowley)  for  a  bit'  of  tobaece :  then  ahe  came 
into  the  barn,  and  said  to  bim.  Young  man, 
ni  tell  you  ydor  fertane ;  and  told  him,  there 
is  one  young  man  baa  a  very  great  enmity  to 
him,  and  asked  htm  to  croaa  her  hand  with 
four  half-pence  to  tell  him  hia  fortune:  ha 
aaid,  If  I  do,  I  moat  go  en  the  highway  for 
it:  thea  ahe  turned  her  lag ovrr  tite  hoani,  and 
away  she  went. 

Is  John  Rowley  bare  ?*-NO|  he  b  not. 

Wtiere  doea  he  lire  P—At  £nfield  bigbwar. 

Are  yon  sure  thb  b  the  woman  that  aaaedl 
you  for  tobacco,  and  that  ailerwarda  offered  ta 
tell  Rowley  hb  fortune  P — It  is  the  same. 

Have  you  aeen  her  since  that  time?— No,  I 
have  not  till  now ;  bat  ahe  b  a  very  raaaadb- 
able  woman. 

What  Biakaa  yoa  fix  it  tahe  the  day  befoea 
Old  Chnstmaa  dayp— I  have  do  pacticolar 
reaaoa. 

Croia-eiamined  by  Mr.  Ft/in. 

Had  yoo  any  converaation  with  har  tha  0nl 
time  P— No,  1  had  aoaa  at  all. 

Had  you  aver  in  yaar  lifii  mmhmk^hnf 
-No,ar.  '  , 
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*  BM  ^  OMitiiiiie  walking  wfieii  yott  nw 
her?    Bhc  wm  walking  along. 

Did  jM  tee  any  gang  of  gypiAct  ikoiit  the 

wn,  kcMdea  her  r— No,  f  M  neCaee  aaj. 

lioir  4ang  waa  the  aeeoad  tine  after  Ibe 
ftnt?— Il  was  about  a  wee|c  after. 

Had  joa  aeea  any  gypnee  with  her  at  iuiy 
JaDe^— NOy  Sir. 

Should  JOB  hare  reoolleeted  the  pcreoo  of 
that  fypoey,  if  it  had  uot  been  fiur  that  of  eooa- 
jig  loto  the  bam,  and  askiiig  for  tobacco  f — 
Tat ;  if  I  bad  not  aeen  her  a  Moond  time,  I 
iboald  have  remooabered  her  face. 

Recttrder,  Were  yon  io  Newgate  to  lee  her? 
r  ifff/liMl    I  was  DoL 

if  r.  Wille$.  How  hmg  ia  New  GhriatrnM 
lay  before  the  Old  ?^Kellog.  Eleren  daya, 

^Mn  xreiiie  swam* 

X  Jlvae.  I  lired  with  'i^iiire  ParMBi,  and 
have  a  year  and  o  half;  but  I  am  o«t  of  place 
^oreeent. 

Mr.  Nora.  Where  does  he  lire  ?— -  Jrams. 
Bo  lirea  io  Jaraea'S'Btreety  Gresrenor-a^re, 
hot  he  lired  in  Turfcey-etreety  Eofieldj  u  llie 
csyotry  ;  and  1  lired  with  him  there  ae  a  foot- 
man and  gardener. 

D^ng  the  tiaoe  yoo  fsere  there,  did  yoH  see 
Mary  Squires  there  r— Yes,  Sir. 

I>o  you  think  yon  should  know  her  now  f — 
There  she  is,  I  am  sure  (pointing  to  her.) 

When  did  you  first  see  her?— On  the  11th 
of  January  was  twehremootb. 

Where  did  yon  see  her  P — I  was  at  work  in 
msolei*s  garden,  and  lAie  came  and  talked  with 
me  throi^  the  palisadoei,  pretendtog  to  tell 
me  asy  RrioBe. 

.  Mow  eame  yon  to  thmk  H  wu  fhe  11th  of 
January  7-«BeeNse  my  master  and  mistrem 
ipoit  to  town  on  the  9th  of  Jamiary,  mKl  this 
afler  they  went. 

Tell  us  the  conremtion  as  wdl  as  you  can. 

'^    said  a  creat  many  thingB  to  mo.    She 

I  Uttie  thought  of  coming  into  that 

once ;  and  Obe  wanted  me  to  gire  her 

Ifaffee-penee:    I  gare  her  three- hal^pente ; 

but  aiie  did  not  teH  me  what  she  would  hare 

AM  Ine  if  I  bad  gtren  ber  more.    When  1 

-fKfe  htr  the  three-4ialf-penee,  she  bid.me  pitt  it 

m  my  hand,  and  put  it  through  ^  pales.  0be 

tsok  it  oat  and  w«nt  away. 

flow  long  might  you  toavetie  with  her  at 
4bis  timeP — H  might  be  lour  or  fire  minutes. 

Was  your  fortune  good  or  bad  P-*-8he  told 
me  it  would  be  good  fortune. 

Are  yon  sure  this  is  Ibe  woman  f— I  am 
«are  tt  is. 

Did  you  erer  aee  her  befbreP— 1  bad  seen 
fcer  about  a  year  before:  f  lired  then  at  one 
Mr.  Woodcock's  at  EnfieM  Chiy-hfll :  be  Is 
aince  dead:  I  bad  then  but  very  fittle  talk 
with  ber ;  master  was  at  dinner,  and  I  could 
Mtstay. 

Did  you  erer  see  her  at  any  other  time?— 
Kot  ts  take  much  notice  of  her:  I  saw  her  two 
or  fiirae  tunes  betwocDlhit  aud  BOeiag'hcr  in 
•mwgilOa 


An  you  aure  the  woman  you  sow  at  Mr. 
WoodcockV,  is  the  aaaoo  woman  tlmt  told  yon 
your  fertnae  at  Mr.  PkirsoBB's  ?— I  am  rery 

OUKOfit. 

And  are  you  onre  this  is  the  same  woman^ 
thai  is  here  P-«I  am  very  sureof  it:  1  mw  ber 
sereral  times  sArr  Ibe  time  I  mentioned,  but 
IMA  to  take  notice  of  ber,  any  fiirtber  tbaa  see- 
ing ber  ^ralkiag  m  the  street :  Iknewshewas 
in  Chat  part  of  the  country  from  that  time,  to 
the  time  aba  was  token  c^. 

You  my  you  mw  ber  ia  Ncuvate  P^^l  did. 

Were  you  eertaiB  of  her  then  N-I  was  ?ery 
certain,  and  I  am  sure  this  is  theaame  now. 

Weio  you  before  the  grand  jury  P — I  wm. 

How  long  is  theft  agoP— I  can^t  tell ;  h  wm 
about  Ibis  tiase  twolremsafth,  I  think. 

Did  yon  gire  the  same  aeconnt  befoi«  the 
grand  jury,  m  you  have  now  P— I  did. 

Was  that  trueP— It  was,  and  so  is  this. 

Cfom-esaminad  by  Mr.  V^lim. 
Were  Hiace  nay  other  gypnes  with  berP-^ 


When  yon  mw  her  aboni  a  twehremonlh 
before,  were  there  any  others  with  ber  P— >No, 
none  as  1  saw ;  she  then  ody  just  opened  the 
gate. 

Was  4m  in  corooany  with  any  otbeia  in 
Newgate,  or  shewed  by  herself  P*— By  herself. 

How  long  bad  your  master  and  miilrem 
been  down  at  that  time?— I  cannot  teH ;  fbey 
were  up  and  down  very  often. 

If  tney  ha^e  been  up  and  down  rerv  oflen, 
how  can  you  fix  upon  their  goinmlip  this  time, 
more  than  any  other  P-^By  reaSKi  my  master 
and  mistrem  gare  me^  and  my  feHow-serraat 
learo  to  go  out  on  the  1st  of  January. 

Had  not  your  master  and  mistrem  been  hi 
town  between  the  1st  of  January  and  the  9th  f 
•^Yes,  they  had. 

Have  you  reaaon  to  bdiore  it,  baoanse  your 
master  and  mistrem  were  down  at  Christmtsf 
—Yes,  Sir, 

How  long  bad  they  been  there  at  that  time? 
—I  beliere  a  month ;  and  I  am  sure  tbey  gam 
me  leave  to  go  out  on  the  1st  of  JOntuu^y. 

JUe&rder.  How  wm  the  gjfMv  dressed  P-m 
Frame.  She  bad  a  reddish  sort  oi^  a  goi^n  on, 
I  think,  to  the  best  of  my  remembrance. 

Mr.  Just.  Clive.  What  other  dothes  f— 
fWnne.  A  ligbtish-coloored  claafc. 

Mr.  Just.  Ciive,  Do  you  know  Mary  Jewel  P 
'^Frame,  She  saw  ber  somethioilr  before  me 
the  same  day ;  her  fortune  was  t?<J  her ;  aha 
cave  her  some  boiled  beef:  she  as  gone  away 
from  thence. 

JoiepA  Oould  sworn* 

Mr.  Iforet .  Where  do  you  five  P — J.  O&uUL 
1  lire  in  Turkey-street,  in  the  perish  of  fin- 
field  :  1  em  a  day-labouring  man. 

How  long  have  yon  fivM  there  P—T1ilfty- 
seven  years. 

Tell  me  whether  you  know  Mary  Sfoini  P 
•^Tbat  is  the  woman  that  sits  there. 

Are  you  euro  of  itP<r-l  tm. 


659] 


27  GEORQE  11. 


Trial  ofEUaiabeth  Canning, 


[560 


When  did  you  first  see  her  ?— To  the  best  of 
my  knowledg^e,  it  was  the  8th  or  9th  of  Janu- 
ery  1763,  that  is,  a  year  ago  last  January. 

Where  did  you  see  her  ? — 1  saw  her  in  a 
walk  we  call  Trotts-Walk,  leading  up  to  Bolls- 
Cross,  about  a  quarter  of  a  niile  from  Mrs. 
Wells's  house,  or  sonietiiiog  better. 

Had  you  any  conversation  with  her? — No: 
^1  took  notice  of  her;  1  thought  1  i^rersaw 
■uoh  a  woman  in  my  life  before  for  features. 

Had  you  heard  mother  Wells  had  gypsies 
lodged  at  her  house  f — ^1  bad. 

Did  you  see  her  after  that?— Yes,  I  saw  her 
twice  afterwards. 

About  what  time  P— As  ni^h  as  I  can  guess, 
about  eight  or  nine  dsys  before  she  was  taken 
up ;  and  another  time,  about  four  or  five  days 
Jbefbre  sbo  was  taken  up. 

Are  you  sure  the  prisoner  is  the  sanoe  person 
you  saw  on  the  8th  or  9tb  of  January,  and  the 
other  times  afWr  that  ?-•  I  am,  Sir. 

By  what  do  you  remember  the  time  ?— Bfr. 
Parsons  and  his  lady  went  to  town  on  the  9th, 
(I  live  next  door  to  him)  and  my  wife  was  at 
work  there  on  the  Monday. 

What  day  of  the  week  was  the  9th  ?— It  was 
OB  a  Tuesday;  I  knew  of  their  gfoing. 

By  what  did  you  know  of  that  P— It  was  the 
time  they  went  awav  after  Christmas. 

Did  you  see  the  old  woman  in  Newgate  after 
this  f-l  did. 

Was  she  shewed  yon,  or  did  you  find  her 
out?  -She  was  shewed  me :  there  were  a  great 
many  people  in  the  room ;  she  was  by  the  fire- 
aide.         ^ 

Do  voa  i&an  any  body  pointed  at  her,  and 
said,  that  was  the  woman  r— No,  Sir ;  on  the 
first  sight,  at  comin^f  into  the  room,  I  knew 
^er  again,  without  bemg  told. 

Are  you  sure  the  woman  you  saw  in  New- 
gate, is  the  same  you  see  now  ?-Yes,  Sir. 

Cross-examined  by  Mr.  Willa, 

How  far  were  yon  off  from  lier  when  vou 
•aw  her  on  the  9tn  or  9th  of  January  P— Close 
by  her. 

Was  it  the  same  day  that  Mr.  and  Mrs.  Par^ 
sons  went  to  town  P- -I  cannot  tell« whether  it 
was  the  same  day  or  no. 

Was  auy  body  with  her  at  that  time  P— No, 
Sir. 

Had  you  any  conYersation  with  her  P— No, 
Sir. 

.When  was  you  told  that  mother  Wells  bad 
got gypsi? Jpdged  at  ber  house?- -That  was 
before  1  saw^>f  r  the  first  time. 

Who  told  you  soP--To  the  best  of  my  re* 
membrance,  Virtue  Hall  did :  1  heard  her  tell 
other  people  so. 

What  day  was  this  P— I  cannot  tell  the  ?ery 
iay. 

When  did  yon  first  recollect  this  of  Mr. 
Parsons's  going  to  town,  in  order  to  assist  your 
memory  ?-•  After  I  had  seen  the  old  gypsey  in 
Newgate. 

When  jou  saw  her  there,  were  there  no 
other  people  in  that  part  of  the  room  but  her? 


--Upon  my  word,  I  don't  remember  there  were 
any,  besides  the  people  that  went  with  me.  « 
When  you  saw  her,  four  or  five  days  before 
she  was  uken  up,  were  there  any  body  witli 
her  then  P  -She  came  into  a  public*  bouse  where 
I  was. 

By  Mr.  Justice  CUve* 

Where  did  you  see  Virtue  Hsil,  when  she 
was  relating  this?  -At  a  place  called  the  Two 
Bridges ;  tBere  were  several  people  there  their. 

Can  you  tell  any  of  their  names  ?-•  I  cannot : 
then  they  told  me  that  person  was  Virtue  Hall, 
and  they  called  her  by  her  name :  1  did  nOt 
know  her  liefore. 

Mr.  WilUi.  How  long  was  this  before  the 
people  were  taken  op  ^ "Gould,  It  was  some 
time  before. 

Mr.  Just.  C'tve.  Did  you  use  the  house  of 
mother  Wells?— Gou/^.  I  never  did  use  it;  I 
have  kept  a  farm  fifteen  years  next  door  to  it. 

Mr.  Nora,  What  is  the  Two  Bridges  P  A 
house  of  that  name,  or  what  ?'- Gould,  No,  it 
is  in  the  street. 

Recorder.  How  vras  the  gypsej  dressed  ?•— 
Gould,  Upon  my  word,  I  cannot  certainly  tell : 
she  had  a  cloak,  and  a  hat  tied  over  her  beaJ, 
and  smoaking  a  pipe. 

Mr.  Just.  vUte,  Was  ^e  brisk  and  nimbly, 
or  was  she  feeble  ?- 'Gould.  No,  not  brisk. 

Mr.  Just.  Clive.  Was  your  wife  with  yo^ 
when  you  saw  Virtue  UM --Gould,  No. 

Mary  Gould  sworn. 

Mary  Gould,  I  am  wife  to  the  last  e? ideiioe^ 
and  live  in  Turkey-street. 

Mr.  Narei,  Do  you  know  Mary  Squires  P-^ 
M,  Gould,  I  know  the  gynsey-woman.  i  $d 
not  know  her  name  when  I  saw  her. 

Lool^  about,  and  see  if  you  see  her  P— Yes, 
Sir,  there  she  sits;  1  am  sure  that  is  the 
womaii. 

When  did  you  see  her  at  Enfield  P— I  mmw 
ber  on  the  11th  or  ISth  of  January  1753,  at 
my  door  in  Turkey-Street:  I  am  not  certaiD 
w  iiich  day  of  the  two ;  it  was  either  on  a 
Thursday  or  Friday,  I  am  sure. 

In  what  manner  did  she  oome  P — My  door 
was.  bolted :  she  called  at  it,  and  I  opened  it : 
she  asked  me,  If  1  had  any  china  to  mend  P  I 
said.  No.  She  said  directly,  yon  will  not  live 
long.  I  said.  Mistress,  I  shall  not  give  any 
thing,  for  1  don't  want  to  hear  my  fortune  toljf. 
I  shut  the  door,  and  watched  her  out  at  the 
window,  and  saw  her  go  into  Mr.  HarringtoD*a 

2ard  and  out  again,  i  was  a  little  surprised  at 
er,  because  I  tnougbt  she  was  a  very  ordinary 
woman.  I  saw  her  another  time  before  ahe 
was  tkken  up,  and  that  was  as  I  sat  at  work  at 
my  own  window ;  that  was  the  week  bnfofe 
she  was  taken  up:  she  asked  me.  If  t  had 
any  china  to  mend  then  P  and  1  told  her.  No* 

Are  yon  sure  it  was  the  same  person  that 
spoke  to  yoa  those  two  times  P— I  am  very  euve. 
What  reason  have  you  to  think  the  first 


the  nth  or  ISth  of  January  ?— By  reason 
'squire  PUsoos  weot  to  town  on  tho  Tueedi^ 
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thai  week.  I  used  to  be  tliere  stmott  every 
day :  I  was  there  on  the  Monday,  the  day  be- 
fiwe  tbey  went,  which  waa  the  9th.  .. 

Upon  your  oath,  was  it  in  that  week  Mr. 
Panoos  went  to  town  ?«— I  am  sure  it  was,  and 
]  am  sore  this  here  is  the  same  woman. 

Did  you  ever  see  her  before  that  time  ?^-I 
don't  [larticolarly  know  that  I  have. 

CroM-ezimiiied  by  Mr.  Wille$. 

How  'do  YOU  know  Mr.  Parsons  went  to  town 
SB  the  9th  r — Bemuse  1  was  much  there :  I 
was  there  on  New-year's  day ;  they  were  to 
have  gone  on  that  day,  hot  madam  was  not 
Toy  well,  so  it  was  pat  off  till  Tuesday. 

Recorder.  Did  you  know  Virtue  Hall? — 
Could.  I  had  seen  her,  but  1  had  but  little 
knowledge  of  her. 

Mr.  Wilies,  Were  you  ever  in  mother  Wells's 
house  ?-^3l.  Gould*  I  have. 

Mr.  Wilies.  Did  you  ever  see  the  old  gyp- 
sey  there  f — M.  Gould.  No,  I  never  did. 

Mr.  Just.  Clive,  Do  you  remember  when 
year  husband  saw  Virtue  Hall  near  the  Two 
Bridges  ?— JH .  Gould.  I  told  him,  I  had  been 
afirighted  by  a  gjrpsey ;  and  be  made  answer 
and  said,  Virtue  Hall  told  him,  there  were  gyp-  i  half  the  length  of  this  court. 


day  ?— •!  reo^ember  it,  because  I  was  not  paid 
for  that  work,  and  it  was  sef  down  in  my  book. 

Did  you  see  her  aHer  this  P-^I  saw  her  again^ 
when  she  was  carried  away  to  justice  Tash- 
maker's. 

Are  you  sure  this  is  the  same  woman  you 
saw  before  ? — It  is  the  very  same  woman,  f 
am  certain  of  it ;  1  could  pick  her  out  of  a 
thousand. 

Cross-ezamined*  by  Mr.  Willa, 

What  did  you  set  that  work  down  in  ?-*Ib 
mypocket-book. 

.  Blow  came  yon  not  to  bring  your  book  here  ^ 
—I  had  not  presence  of  mind  to  bring  it  with 
me. 

Did  you  work  for  'squire  Parsons  then  ?— 
No,  I  did  not,  because  he  had  hired  a  person  in 
the  he  use. 

Are  you  sure  Mr.  Parsons  went  away  on  the 

9th.? — I  lire,  as  it  were,  on  the  spot ;   I  know 

he  went  away  on  the  morrow  after  I  saw  her. 

'  How  long  might  the  gypsey  be  in  asking 

those  questions? — She  was  not  long  with  me. 

How  near  might  you  be  to  {her,  when  yon 
was  nailing  up  the  vines,  on  the  11th  ?— About 


sies  at  noother  Wells's  house. 

Mr.'  Just.  C/ive.  How  wa8«he  dressed  when 
you  saw  her  ?— JIf .  Gould.  She  was  dressed  in 
the  veiT  same  dress  as  she  was  when  I  saw 
her  in  Newgate,  with  a  clout  about  her  head, 
and  a  plain  cap  under  it ;  a  brown  sort  of  a 
gown,  I  cannot  t^ll  the  colour  of  it,  but  it  was 
not  a  souff  colour ;  it  was  a  yellowish  sort  of  a 
gown ;  she  was  in  a  very  tight  sort  of  a  dress, 
CPDflidering  her  trade. 

Humphrey  Holding  sworn. 

Mr.  Naret.  Where  do  you  live  ? — Holding, 
I  live  in  Turkey -street,  and  have  these  18 
years :  I  am  a  gardener. 

Do  you  know  Mary  Squires,  the  gypsey  ?— 
I  do. 

Look  about,  and  see  if  you  can  see  her^ — 
There  she  is. 

When  was  the  first  time  yon  saw  her  ?— It 
was  OD  the  8th  of  January  1753. 

Why.  do  you  think  it  was  on  that  day  ?— 
Because  a  gentleman,  whom  I  work  for,  came 
hone  on  the  9ih. 

What  gentleman  is  that  ?— That  is  Mr.  Par- 
eooB:  the  gypsey  came  and  asked  me,  if  the 
fiunily  waa  at  home  ?  I  said,  Aye, 

Had  you  any  other  conversation  with  her  ?-<^ 
No,  I  had  not. 

Did  you  see  her  any  other  time  after  this  ? 
-^I  saw  her  on  the  11th  of  January,  that  was 
INI  A  Thursday,  in  the  same  week ;  then  .1  was 
nailing  op  vines  for  Dr.  Harrington. 

What  conversation  passed  ?— She  asked  me, 
if  there  was  any  china  to  mend  ?  I  told  her  to 
Mk  at  the  door.  She  aaked  at  the  door,  and 
MMnebody  said.  No ;  I  cannot  say  who,  but  I 
heard  thd  words  very  plain ;  f  was  then  at  thfB 
fpdof  the  hous^., 

'    By  what  do  you  remember  thii  to  be  the 
VOIi.  XIX. 


Was  there  any  fence  parted  you  ? — No. 
none  but  the  gate,  and  I  believe  that  was  open. 

Before  that  time  had  you  beard  of  any  other 
gypsies  being  at  mother  Wells's?— As  to  that, 
1  cannot  say,  for  I  never  was  at  mother  Wells's 
in  my  life.  - 

Was  there  any  body  with  her  then  ? — No» 
there  were  not. 

How  long  had  'squire  Parsons  been  in  the 
country  that  Christmas  ?— I  don't  know  ;  but 
I  know  when  be  came  out  of  the  country. 

How  come  you  to  remember  the  day  of  go- 
ing out  of  the  country,  better  than  when  they 
went  down?— By  reason  they  are  very  good 
to  the  poor  people  when  they  are  in  the  country. 
.'  Ar^  you  used  to  work  for  Dr.  Harrington? 
VThat  IS  his  metliod  of  paying?— He  pays 
sometimes  in  a  quarter  of  a  year,  and  some- 
times in  half  a  year. 

Don't  he  pay  you  the  day  you  do  his  work  P 
— He  very  -seldom  does ;  and  if  1  am  not,  I 
book  it. 

How  came  you  to  remember  this  particular 
minute  of  the  lltb,  more  than  any  other  mi- 
nute ?  Was  this  any  uncommon  thing  ?— 
No,  it  is  what  I  did  always,  when  I  was  not 
paid. 

Were  you  ever  examined  upon  oath  before  P 
— Yes  y  but  I  could  not  fully  give  an  account^ 
because  then  1  could  not  resolve  myself  of  the 
time. 

How  long  after  this  time  did  you  work  for 
Dr.  Harrington  ?— Not  for  a  considerable 
time. 

Did  yon  work  there  the  next  day ,  or  the  day 
before?— No,  I  did  not. 

How  many  months  after  this  time  was  h 
that  you  was  examined,  and  could  not  recoU 
ject  yourself?—!  cannot  justly  say  bow  long  it 
was  after.  ' 
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Cannot  yon  tell  the  dajr  of  the  tnontli  yoa 
iru  examined  at  the  MansioD'houae  P— 1  can- 
BOt  tell  the  month,  if  1  was  to  die. 

Were  yoa  eter  examined  upon  oath  any 
wbere  else?— I  waa  at  the  Fleece  io  Edmon- 
ton, by  the  justicea. 

Can  vou  remember  the  day  you  wai  exa- 
nined  there  ? — I  cannot. 

Had  you  any  friend  with  yoa,  when  yoa 
waa  at  the  Maniioo.-bouae  ?— 1  bad  &  scrub- 
lawyer  with  me,  and,  I  believe,  there  are  a 
great  many  of  them  in  town. 

What  was  his  name  ?— The  man  is  dead. 

In  what  way  do  yoa  make  your  minutes  in 
your  book  f-«-T  write  so  much  per  day. 

Tell  us  the  little  line  you  made  on  the  Itth 
of  January  P— 1  put  down  the  day  of  the 
month,  BO  much  per  day ;  that  is,  my  wife 
puts  it  down,  as  soon  as  1  come  home  :  1  can 
read,  but  I  cannot  write. 

Were  there  any  other  persona  with  you 
'  when  you  was  examined  at  the  Mansion- 
boose  P— There  #ei«,  may-be,  half  a  doxen. 

By  Mr.  Naret, 

tjpwi  your  oath,  was  it  the  lltb  of  Janoary 
you  worked  for  Drr  Harriufi^lon? — Upou  my 
oath,  it  was  put  down  that  very  night. 

Does  your  wife  always  set  down  yoor  work 
io  the  book  P— 8be  always  does. 

When  you  were  examined  before  my  lord- 
mayor  at  the  Mansion- hooae,  had  you  seen 
year  bo^k  to  refresh  your  memory  r— I  toM 
them  there,  I  could  not  recollect  it  till  I  aaw 
my  book. 

VYere  you  desired  to  recollect,  the  day  yoa 
was  examined  before  my  lord-  mayor  P — No. 
.   Nor  before  the  oommissioo«r«  neither  P— 
No,  Sir. 

By  Mr.  Baion  Legge. 

When  you  ^uld  not  reeolleet  that,  for  want 
t>f  vour  l!o6k,  at  that  time,  bow  came  yoo  not 
to  bring  it  now  P — Upon  my  oath,  I  had  no 
presence  of  mind  to  brmg  it:  I  did  not  know  it 
would  be  looked  joto»  .     . 

Do  vou  remembdr  how  this  woman  was 
ilressed,  when  you  saw  her  ?— I  cannot  say ' 
aa   to  particalani    she   waa  dressed   very 
poorly. 

Gif  e  the  best  account  yoa  can.— 8he  had  a 
hat  on  her  head,  and  a  aort  of  a  darkish  yel- 
lowish gown ;  but  as  to  ber  face,  1  know  it 
from  five  thousand. 

What  aort  of  a  hat  P— A  straw  bat 

Mr.  Just.  Clhe,  Waa  it  a  straw  hat  or  a  boa- 
Bet  f-^Holding,  I  cannot  aay  which. 

By  Mr.  Baron  Legge^ 

Waa  it  a  black  or  white  one  P-^Blackisb  it 
looked  to  be. 

How  near  was  yoa  to  her  P— As  near  aa  I 
am  to  your  honour. 

Had  aha  a  cloak  on  P— She  bad  a  abort  one, 
but  I  cannot  tell  the  colour. 

What  aort  of  health  did  ahe  appear  to  be  io  P 
Did  4h»  appear  to  be  a  strong  or  weak 


woman  P— She  did  ilot  appear  to  be  very 
atrong. 

Did  you  aee  her  in  Newgate  afterwards  P— I 
did,  and  knew  her  again:  she  waa  aitting  oi^ 
the  feet  of  the  bed. 

Were  there  any  other  women  with  her  P— I 
saw  none,  but  us  that  #ent  from  Enfield,  aa  I 
remember.  We  were  admitted  in  by  order  oT 
air  Richard  Glynn. 

SsroAFaifSwonk 

Sarah  Van,  I  am  wife  to  Daniel  Vass :  I 
five  at  Enfield,  In  Turkey -street. 

Mr.  Nare».  How  long  have  you  lived  there  F 
— iS.  Van,  Either  thirteen  or  fourteen  year^ 
come  Michaelmas. 

Do  you  know  MarySquireaf— Ido;  tbatjs 
the  woman  f pointing  to  her).' 

When  did  yoa  see  her  P— I  saw  herontbe 
11th  of  January  was  twelve-month. 

Where  did  you  see  ber  P— At  my  own  hoa8e« 

What  was  her  business  there P— She  came  to 
tell  me  my  fortune  at  the  door. 

Did  ahe  tell  you  yoor  fortune  P — ^No,  I  would 
not  let  her.  ' 

Did  you  see  her  at  any  other  tinaeP— Ycai, 
several  times.  # 

How  came  yoa  to  think  this  was  the  lltb  of 
Janoary  P— 1  can  giveyoli  a  good  reason  for  it : 
1  chare  at  'squire  Pamons's,  in  wasbinip  and 
ironing :  they  took  coach  and  went  to  London 
on  Tuesday  the  9th  of  January,  and  I  returned 
homo  directly  when  they  took  coach,  and  I  aavr 
the  gypsey  two  days  after  that. 

Are  yoa  sure  of  it  P— I  am  certaixriy  aore  \ 
did ;  after  that  I  saw  her  several  times. 

Did  she  ever  ask  you  to  tell  yon  your  for* 
tune  after  Ibis  P— Yes»  ahe  did  tbe  day  befoi« 
she  was  taken  od  :  then  she  came  into  my 
bouse ;  I  waa  drinking  a  dish  Of  tea ;  ahe  cama 
in  and  sat  down  by  me,  and  adred  me  for  » 
pipe  of  tobacco ;  1  went  to  my  husband's  mng 
in  which  he  keeps  his  tobacco ;  sbe  took  hol4 
of  my  hand,  and  asked  mo  to  tell  me  my  for- 
tune, but  1  refused  ber:  then  she  naked  ma 
for  %  disb  of  tea,  and  I  gave  her  two  diabea 
of  tea. 

How  long  did  ahe  atayP — f  believe  she 
might  stay  about  a  quarter  of  an  hoar,  she 
asked  me,  What  gentleman's  boose  that  waa 
over  the  way  P  I  said,  madam  Gibson's.  She 
aidcedme,  whether  they  would  admit  ber  P  I 
told  her,  I  thought  they  woold  not. 

Are  yoa  very  certainthat  is  the  same  woman 
yoa  saw  before,  on  the  lltb  of  January  P — ^I  ana 
aure  she  is  the  same. 

Did  you  aee  ber  when  sbe  waa  laken  apf— 
1  did  not,  but  I  saw  her  in  Newgate. 

Are  you  certain  this  woman  that  sits  here,  ia 
that  woman  P — I  am  certain  that  b  the  aame  ' 
woman,  I  am  positive  of  It. 

Cross  •cnuniiied  by.Mr.J^laey. 

Did  yoo  ever  see  any  gypsey  at  Bofield^ 
Wa&b  like  her  P-^No. 

Do  you  think  it  poMible  for  any  person', 
that  baa  good  eyea  in  bis  bead,  to  jnutoke  ber 
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for  9MAer  womaar— No^  wilctd»  I  tboald 
tbinkoot 

Bow  oAiPB  bsve  70a  weo  berf— Twm  at 
nj  bowe,  and  seTeral  other  times ;  1  saw  her 
twice  sittioff  in  a  ebandler's  shofi. 

Br  wbal  name  was  abe  caMed  ?~^be  #ent 
b/  tbe  name  of  tba  gy^y^woman. 

Wacre  did  tbaj  say  aha  lodjrcd  f— At  motber 

Did  yon  bear  she  lodged  there  on  the  lltb 
9£  Jaaunry  f — Na,  net  iHI  afterwards. 

How  long  afterwards?— As  nigh  as  I  can 
gnesa,  it  waa  three  or  four  days  after. 

Were  y 00  at  bonne  when  they  were  taken 
np  ?  Reutn  that  tiaae  did  you  hear  she  lodged 
at  aMiber.  WeUs's  ?-^Yes,  before  that. 

Who  told  yon  where  she  lodged  P— I  went 
ta  a  abap,  and  enquired  of  the  woman  (tier 
name  ia  Mra.  Dadwell)  who  she  was,  and 
where  sbe  lodged ;  ibey  sai4 ait  mother  Welts's. 

When  did  you  hearthia?— >Aa  nigh  as  I  ean 
gueaa,  it  waa  three  or  four  days,  or  a  week, 
aAer  tbe  first  tiwie  I  eter  saw  her. 

What  18  sauire  Parsons? — ile  is  a  genlle- 
flMn  that  took  a  eountry- bouse,  and  be  was 
here  all  the  snmoer  to  and  fro ;  now  he  li?es 
in  town ;  he  bad  kidgiogs  ia  town,  and  used  lo 
be  backwards  and  forwards  pretty  often  in  the 
anaftflMr ;  in  the  winter  be  was  at  London 
pietty  much. 

How  long  does  be  nsnally  stay  in  the 
esnnlry? — He  very  addom  conies  down  in 
winter ;  aomettmes,  may-be,  he'd  stay  a  monih 
ar  six  weeks. 

Wbofls  does  yonr  budband  work  for  f-^He 
works  for  foraMr  Yarrow,  and  has  a  good 

any  years. 

Dots  be  work  for  him  e?ery  day  of  tbe 

eek? — He  does^  ezoapt  it  bappeaa.to  be  a 
baliday. 

Did  yon  ever  sea  tba  gypser  go  in  or  oat  of 
Wells's  bonse? — ^No,  1  neter  dki. 

Did  yon  ever  see  any  body  with  her  P— No, 
Sr. 

Did  you  ever  see  that  yoong  aiau  or  woman 
(fnraaing  f^ooiga  and  Lucy  Squires)?— I  aaw 
them  once  siocetbis* 

Do  yon  know  Forbma  Natna  ?•— Yesu 

Do  yon  know  Yirtne  Hall  ?— I  do. 

Did  yon  ever  see  tbem  gaiag  into  WeUa'a 
bsase?r-No,  never* 

Nor  coming  out  f— No,  Sir. 

Did  Natna  and  bis  wife  lodge  at  mother 
WeOa^f-rl  bcaid  afterwnrds  tbey  did,  but  not. 


Did  yen  see  Natua  and  bis  wife  in  Janoary  P 
—I  dant^knowthat  I  did* 

Nor  in  tbe  December  before  f-r-No,  Sir, 

Tben,  when  did  yon  aee  them  ?<--WSinoa  tbe 
gpsai  badibmrly. 

Did  yen  not  sMr,  yon  aaw  then  often?-— 
TeB»botinaver  before  that  time. 

Did  yao  avaraae  Yiatue  Hall,  before  aha  waa 
trimi  np  f — No,  1  Aever  did. 

Bid  year  hmsband  wwrkon  old  Cbristmaa-day  ? 
•-^  Sir,  ba  «sa«t  ia  work,  and  bia  maalar  » 
foMd  bioi,  and  wauU  aal  lit  bM  wodu 


By  Mr.  Baron  Ixg^t, 

How  long  have  you  known  Natos  and  hia 
wife? — Now  1  know  them,  but  I  did  not  before 
this  thing  ha|tpened. 

How  was  nary  Squirea  dressed  ? — She  waa 
in  a  Kght-colonred  cloak,  a  beaver  bat,  and  4 
brkk- coloured  gown. 

Anne  Johnttm  awom. 

^.  Joilfison.  I  live  at  Enfield. 

Mr.  "Naru,  How  long  have  you  lived  there  t^ 
— w4.  JoknfQn,  Going  on  to  twenty- seven  vears* 

What  do  you  do  for  your  living? — 1  spin 
for  my  living,  since  my  husband  died. 

What  was  bia  bnsiaess?— He  used  to  saM 

Do  yon  know  Mary  Squires  ?-*I  do ;  I  saw 
her  at  my  door. 

Look  about,  and  see  if  von  sat  l^er.— Tberaf 
she  sils  (pointing  to  her):  1  am  sure  thai 
is  sbe. 

When  did  yon  forst  see  ber  ?— It  was  at  mj 
door,  January  waa  a  twelve-month. 

How  came  you  to  think  it  th4t  lime,  mort 
than  any  other  time  ?•- -1  am  sura  of  it ;  it  waa 
the  18lb  of  January. 

How  do  you  know  it  ?— By  earryiog  howa 
my  Work  t  ■  carried  it  bonia  two  days  bafore, 
which  was  tbe  19tb. 

Who  40  yon  work  for  ?-^Mr.  $mitbar»m; 
I  have  worked  for  him  many  ponnds. 

How  do  you  know  by  carrying  home  that 
work  in  particular  ?-*Thai  was  the  first  1  car- 
ried home  in  tbe  new-year,  which  ia  tba  reason 
I  reniaasber  when  it  waa. 

Wbera  did  you  see  Mary  Squires  on  the  18tb 
of  Jannary?-- She  came  to  my  door,  and 
asked  me,  if  1  had  any  china  to  mend  ?•-!  tol4 
her,  I  bad  not.  Then  she  asked  me,  if  I  had 
any  Mae  and  wbite  ware  to  mend?  I  aaid,  I 
had  none  but  what  I  could  mend  myself.  Tbe» 
sba  asked  me  fbr  some  victuals. 

Was  aba  aloneP-rYes,  I  sawnobody  with  bar* 

Did  you  give  bar  aoy  victnak?— No,  t 
did  not.  ^ 

Did  yon  see  ber  ai^  tuna  after  tbia  ?— I  sav 
her  iwicaafUr ;  aba  waa  four  times  at  vy  door 

in^. 

Did  yon  see  ber  alt  tba  four  timesP-I  pav 
her  Ibnse  af  them ;  tbe  next  tiuM  abe  begged 
ftf  aome  vietuida,  and  ta  ligbt  ber  pipa ;  I  gam 

berna  victosis* 

What,  the  next  time?-She  asked  me  Ibf 
naait  tima  to  let  her  li|^ht  her  pipe. 

Are  you  sure  this  ia  tba  aame  pcrwNi  ?•*! 

am  saw  it  is. 
fl  ow  soon  waa  it  yen  aaw  her  after  ?-Thia  wa« 

all  in  ten  ^r  eleven  days ;  1  think,  the  laat  time 

I  saw  her  was  two  daya  hefoip  abe  waa  taU» 

up  to  be  braogbl  away. 
Did  yon  aaa  bar  wban  iba  ira^  taken  npf*« 

No,  I  did  not 

Oid  yen  s^akfrinbcroMlfimMMiitiB  Naw# 
gate?— I  did. 

Did  yan  knew  ber  tbcttr-IdUlMlil«a 
aura  aba  is  tba  laHMi  ««Mib 
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'  €r098-examtDed  by  Mr.  Willa, 

Hjow  many,  yean  bave  yoa  fpuD  Gmt  Mr. 
Smitberam  ? — ^Two  years  and  a  half. 

How  often  in  a  year  did  you  use  to  carry 
borne  your  work  ?t-1  doo't  know  ;  I  spin  for 
anoiher  maD  ;  sometimes  bim,  and  sometimes 
Ibe  otber. 

Do  you  always  set  it  dowD? — ^No,  but  tbey 
set  us  down. 

Is  Mr.  Smitberam  here? — I  do  not  know. 

Did  you  e?er  see  bis  book  P-— Yes,  I  ha?e  : 
that  day  1  am  sure  to  be  Ibe  16tb  of  January; 
and  be  set  it  down. 

What  dav  of  the  week  do  you  carry  home 
your  workr — I  don't  know  that;  sometimes 
one  day,  and  sometimes  another. 

Can  you  tell  what  day  of  the  week  this  16tb 
ef  January  was? — I  can't  say  whether  it  was 
Tuesday  or  Wednesday,  but  it  was  a  snowy 
flay. 

HaTe  you  ever  heard  there  were  gypnes  at 
mother  Wells's  ? — I  ha?e  se? eral  times. 

What  sort,  of  a  dress  was  she  in  ? — She  had* 
a  light-coloured  cloak  oil,  and  a  red  one  over 
that,  and  an  old  black  iiat,  and  a  thing  pinned 
close  to  her  face,  (it  was  a  clout  or  handker- 
chief) and  an  old  orown  gown.  * 
*  Mr.  Nartt.  Had  vou  heard  of  gypsies  being 
at  Enfield,  before  sne  came  to  your  house?— 
A,  Jphmon,  I  had ;  I  had  been  asked  if  she 
bad  been  at  uiy  boose,  and  told  my  fortune. 

Grace  Kirhy  sworn. 

Grace  Kirhy.  I  live  at  Enfield. 

Mr.  Nare$,  How  long  have  yon  lived  there? 
^-ITtr&y.  I  havelived  a  twelvemonth  last  Christ- 
inas, or  a  little  after,  about  a  week  or  a  fori- 
ni^it. 

I)o  vou  know  Mary  Squires  ?— Yes,  Sir. 

Look  about  the  Court,  and  see  if  von  see 
her.— That  is  she,  Sir  (pointing  to  her.) 

Do  you  remepberseeing  her  there?— Yes, 
she  came  to  my  door  about  a  fortnight  before 
abe  was  taken  up  at  Mrs.  Wells's. 

Are  you  sure  it  is  so  long  as  a  fortnight  ? — 
Thereabouts ;  it  may  be  a  day  over  or  under : 
I  believe  it  was  no  more  than  tnat  either  way. 

What  did  she  come  to  your  door  for  ?— She 
priced  me  if  I  sold  potetoes  ?  I  told  her,  I  had 
none,  nor  did  not  know  where  they  were  sold. 

Did  you  take  much  notice  of  her  ?— I  did ; 
so  much,  that  1  knew  her  again  when  I  saw 
her. 

Where  did  yon  see  her  again  ?— The  next 
time  I  saw  her  was  in  Newgate. 

Did  yuu  know  her  then  ? — ^Then  I  was  cer* 
tain  sure  she  was  the  same  perion. 

And  are  you  certain  snre  this  is  the  same 
person  here?-^I  am,  Sir. 

What  reason  have  you  to  think  it  was  about 
tb«  tinoe  you  have  mentioned  ? — ^Beoauie  I  had 
been  bnt  a  very  little  time  in  my  house  e  I  had 
lived  in  the  same  parish  about  half  a  mile  fur- 
"   r. 

bat  time  did  yoo  come  to  thai  howe  ?-^ll 
s  timt  »m  Christoiia. 
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Was  there  any  body  with  her  ?— No,  there 
was  none.  / 

'  How  was  she  dressed  ? — I  don't  know  that. 

CroM -examined  by  Mr.  Davy.' 

How  soon  after  your  coming  to  that  house 
didyou  see  her  ? — 1  can^t  say  to  any  time.       ^ 

How  soon  after  Christinas  did  you  come  to 
live  there  ? — I  cannot  say ;  it  might  be  a  week{ 
or-  it  might  be  a  fortnight. 

Why  do  you  believ^  ihis?«^Because  f  have 
recollected  my  memory. 

How  soon  after  did  yoa  recollect  your  met 
mory  ? — ^The  next  day. 

Were  you  desired  so  to  do  ? — I  was  conai-' 
dering  with  myself  when  it  was  that  I  saw  that 
woman. 

When  did  yoo  consider  ? — 1  don't  know:  1* 
did  consider  it. 

How  far  do  you  live  from  Hrs«  WeUs'a 
bouse  ? — About  half  a  mile. 

Are  you  sure,  it  was  eight  dajrs  before  they 
were  taken  up,  that  you  saw  her  ?-— i  cannot 
tell. 

By  Mr.  Nora, 

Tell  as  near  as  you  can.— As  nigh  as  I  can 
guess,  it  was  a  fortnight,  within  a  day  over  or 
under. 

How  many  days  is  a  fortnight?— There  are 
fourteen. 

Do  you  believe  what  yoo  have  eaid,  that 
about  a  fortnight  was  the  time?— Yes,  Sir.  ^ 

Wite  Bauet  sworn.  , 

Mr.  Naret,  What  Is  your  husband's  name  F 
— Baemt,  It  is  John  :  we  live  in  Green-street 
at  Enfield,  and  hav%  lived  there  twenty-one 
years. 

Do  yon  know  Maiy  Squires?— I  do ;  I  have 
seen  her  twice. 

Look  about  the  Court,  and  see  if  yon  see 
her. — That  is  she. 

When  did  you  see  her  before  ?— She  came 
to  my  bouse,  and  asked  me  to  let  her  light  e 
pipe,  and  I  gave  her  a  breakfost. 

When  was  this  ?— It  was  either  the  Slst  or 
S8d  of  January  was  twelvemonth.  * 

What  do  you  recollect  the  day  by? — Be- 
cause 1  killed  a  hog  on  the  Thursday  befofto 
New  Christmas,  and  that  day  a  young  wonaaii 
that  lived  with  me  went  tft  service  ;  and  thai 
day  month  I  saw  the  gypaey. 

What  do  you  compute  your  tine  ft«m  ?— I 
take*  the  account  day  by  day  from  the  killinif 
the  hog. 

What  day  of  the  week  do  you  reckon  it  vras  ? 
— It  was  of  a  Monday,  to  be  sure;  that  1  am 
very  certain  of. 

Had  you  any  conversation  with  Mary 
Squires  ?— She  came  and  opened  the  door,  theft 
came  in,  and  asked  me  $o  let  her  light  her^pe : 
1  gave  her  a  penny  for  telling  me  my  foitone.- 

Did  ahe  offer  to  tell  you  your  fortune  ?— >Sbe 
benn  to  tell  me. 

Ueeorder.  Are  yoo  a  married  wemanF—* 
Bauet.  I  am ;  it  was  a  httia  footishness  that 
belongalo  woman- 


569] 


fw  tFUfiJ  and  Corrupt  Perjury. 


A.  D.  nS4f. 


[570 


By  Mr.  Nares, 


Then  ibe  offered  to  tell  yoa ;  yoa  did  not 
•ffisr  it?— I  did  not :  she  said,  if  I  would  cross 
her  haad  with  a  penny,  she  would  tell  me  my 
wrtone. 

Upon  my  word,  that  is  cheaper  than  she  has 
done  to  any  body  else  as  we  have  heard  of: 
did  she  tell  you  your  fortune? — I  had  a  little 
of  her  nonsense. 

Was  it  good  or  bad  ? — I  don't  know ;  I  can- 
Bot  say  lor  that. 

How  long  was  she  about  telling  your  for- 
tune, and  lighting  her  pipe  ? — I  can't  tell  the 
etad  time :  I  gare  her  some  tea,  and  let  her 
iit  down  and  warm  herself. 

Did  yoa  take  so  much  notice  of  her  as  to 
know  her  again  ?— *I  did ;  and  this  is  the  wo- 
man. 

Did  you  aee  her  after  this  ? — I  saw  her  in 
Newgate,  and  told  herthetsame  that  I  do  now  ; 
and  she  said,  What  signifies  that,  did  I  wrong 
you  of  any  thing? 

Did  you  say  to  her,  what  time  you  saw  her 
at  your  boose? — Yes,  I  did;  and  she  said  it 
was  not  the  right  time :  but  I  said  it  was,  and 
I  stood  to  that  time. 

Are  you  sure  it  was  that  day  ? — It  was  that 
day  indeed. 


Croas- 


by  Mr.  WUles. 


Is  that  the  only  reason  you  bare  to  remem- 
ber it,  because  you  killed  a  hog  on  the  day  you 
mentioD  ?•— That  is  the  only  reason. 

In  what  manner  was  you  introduced  into  her 
presence  in  Newgate,  and  how  was  she  sitting? 
—She  was  sitting  smoiking  her  pipe  by  the 
ire-side. 

Recorder,  Wat  it  a  month  before  you  saw 
her  at  yoor  bouse,  that  you  killed  a  hog,  or 
not  ? — Basset,  I  killed  my  hog  on  the  Thurs- 
day before  New  Christmas,  and  that  day  my 
scrrant  went  to  her  place ;  and  I  saw  the  gyp- 
sey,  a  month  after  I  killed  my  hog,  at  my 


Mr.  WilUi.  Was  she  alone,  or  in  company, 
when  you  saw  her  in  Newgate? — Bauet, 
Thcie  were  a  great  many  people  with  her,  her 
two  dnogbters,  and  several  people  that  were 
carried  up  to  see  if  they  knew  her  or  not. 

Recorder,  Are  you  sure  she  told  you  it  was 
not  right,  when  you  mentioned  the  day?— 
Bonei,  I  am. 

Jamet  Pratt  sworn. 

Pratt.  I  lire  at  Cheshunt,  about  two  miles 
IWms  Enfield ;  but  1  did  lire  at  Enfield. 

Mr.  Nares.  What  are  you  T-^Pratt,  1  km 
a  ^j  -labouring  man . 

dare  yon  seen  Mary  Squires  ? — Yes,  Sir. 

Look  about,  and  see  if  you  can  see  her. — 
Yes^that  is  she  (pointing  to  her). 

When  wan  the  first  time  you  saw  her  ? — ^The 
first  time  I  saw  her  waa  in  Wilfiam  Smith's 
taw-booae,  on  a  Thoiwlay.  When  she  came 
there,  she  naked  ne  leare  to  lie  thcfre  (I  work 
lbsioaiadaj«ni«o);'I  takl  her  to  go  tothd 


house,  and  ask  leare  there ;  she  went  up  to 
the  door. 

Did  you  hear  her  ask  lea?e  ?— No,  I  did  not 
hear  her,  but  she  lay  there. 

How  long  did  she  continue  there  ?-«Threo 
days;  she  went  away  on  the  Sunday. 

'  Did  you  see  her  in  the  time?— I  did  sereral 
times. 

What  day  of  the  month  did  she  come  then  f 
—•To  the  best  of  my  remembrance  (I  cannot  be 
positire  no  kmger  than  as  to  the  house  I  lired 
in;  I  went  out  of  it  three  days  before  New' 
Christmas),  it  was  befine  I  went  out  of  the 
house  to  go  to  Cheshunt,  where  I  now  lire; 
but  I  cannot  recollect  any  day  of  the  month. 

Are.  you  sure  it  wss  before  you  went  to  yoor 
new  house? — I  am  sensiUeil  was. 

Had  you  e?er  any  conrersation  with  her  ?— 
I  can't  say  but  I  had. 

Were  there  any  other  persons  with  her  ?-l 
There  were  a  man  and  two  woman- kind,  one  a 
young  giri-likoy  and  the  other  may  be  thirtyi 
and  tetter. 

Recorder,  Were  there  any  cbiMrea?— « 
Pratt,  I  can't  tell. 

By  Mr.  ^orei. 

Can  you  tell  the  time  of  the  day  you  had 
this  conrersation  ? — It  was  on  a  Friday,  some 
time  of  the  day,  but  can't  tell  the  hour:  she 
complained  that  she  lost  a  horse,  a  little  poney, 
and  asked  me,  whether  I  saw  lit  but  1  bad  not 
seen  him. 

Did  she  any  otherwise  describe  the  horse 
bnt  by  a  little  one? — Yes,  she  did ;  bot  I  bare 
foigot :  I  remember  she  said,  he  had  a  clog 
on,  and  that  her  name  was  on  the  clog. 

Did  she  tell  you,  upon  your  oatb,  what  her 
name  was?— Yes,  she  did ;  but  I  did  not  take 
much  notice  of  it 

Should  you  know  it  when  you  hear  it? — t 
beliere  I  should;  Ithjnkshe  said  ber  name 
was  Mary  Squires,  and  that  that  name  waa  on 
the  clog. 

Had  you  any  other  conrersation  with  ber  ?-«^ 
Yes ;  on  the  same  day  she  toM  me  it  was  her 
belief  I  was  the  man  that  bad  the  horse. 

Why  did  she  say  so  ? — Because  I  worked  in 
the  yard,  and  the  horse  was  missing,  and  I 
happened  to  speak  a  word  to  the  man  that  was 
with  her:  I  asked  bim,  what  he  would  giro 
me  to  help  him  to  hia  horse  again  ?  so  he  went 
and  told  her  directly. 

Do  you  think  yon  should  know  that  man  ?— «' 
I  can't  be  poaitire. 

Look  about,  and  see  if  yon  see  any  body 
like  him. 

(He  looks  round ;  and  as  hia  eye  paased  oyer 
George  Squires  bsckwards  and  forwardat 
Geoige  held  down  hia  bead.) 

A  Juryman,  I  see  George  hold  his  fiuse 
down,  as  the  witness  looks  towards  him. 

Mr.  Dat^y.  George,  when  witnesses  aie  Or* 
dered  to  look  fi>r  you,  hold  up  your  head ;'  I 
myself  ss;ir.  yoa  this  tune  j  it  doea  not  Ipok 
w^l. 
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Prmit  Itmkutdmjmg,  I  will  Mtflwaur 
uitbat. 

.  Mr.  Ihr€$.  BU  joH  any  oUmt  telk  with 
ber  ?—Pra^^  Yes,  Sir.  After  she  told  me 
•bout  hanog  the  bene,  the  eaidt  sbe  bed  got 
a  ?ery  food  friend  not  far  off,  aikd  abe  would 
ffo  to  liim,  and  if  abe  wanted  a  guinea  or  two, 
She  could  bare  it ;  and  ifae  would  go  to  the 
CQMiinf  niaa,  and  weald  baf  e  the  horae,  if 
he  was  aboTe  gproand* 

How  eame  abe  to  talk  of  ffoing  to  a  cunning 
nan,  when  abe  would  be  looked  open  to  be 
a  cunning  woman  herself?—!  don't  know  that. 

Did  she  ever  undertake  to  tell  you  your  for- 
tune P— No,  she  did  not« 

Upon  your  oath,  is  this  the  woman  yov  aaw 
mt  that  time?— Upi^n  my  oath,  that  is  the  we« 
man,  that  is  the  woman. 

Did  you  e?er  aee  her  after  that,  before  yoo 
aaw  her  in  Newgate  P— No.  When  I  saw  her 
in  Newgate,  1  waa  tnmed  op  ataira ;  the  door 
was  opened ;  there  were  se?eral  people  at  the 
door ;  they  hade  me  look  in ;  I  knew  her  im« 
mediatelT,  the  fery  same  moment;  1  said, 
That  ia  the  woman  that  I  came  after. 

Croas-enaunad  by  Mr.  Davy. 

Waa  there  any  other  woman  in  Newgate 
but  her  P— Not  that  1  saw :  1  aaid,  That  Is  the 
woman,  and  so  it  was,  certainly. 

Were  there  other  people  at  fenfield  with  her, 
when  you  saw  her  there  P— There  were. 

Were  any  of  them  like  her  in  the  facef— 
Ko,  none  or  them. 

Something  like  her  P— No. 

Were  you  ever  in  a  coiut  of  justice  before  P 
•—No. 

Were  you  ever  upooyoor  oath  before  P— No, 
Sir. 

Will  tou  ?enture  to  say,  aa  ypo  are  upon 
youroatb,  that  this  is  the  woman,  and  no  other, 
and  ^00  are  not  mistaken?— Upon  my  oath, 
this  IS  tbe  woman,  I  am  poaitive  in  my  eon- 
acienee,  and  I  am  sure  that  was  no  other  wo- 
this  is  the  woman  1  saw  at  that  bieaaed 


time. 

Did  TOO  e?er  aee  a  woman  like  her  in  your 
life  P«-No,  ncTer  In  my  days. 

How  came  she  to  tell  yon  her  name  waa 
upon  the  clogp— Becauae  abe  had  lost  the 
horse ;  and  she  deaired  me,  if  I  abould  aee  the 
horse,  or  find  the  clog,  to  let  her  know ;  and 
told  me,  her  name  waa  Maty  Squires,  and  that 
it  waa  upon  the  dog. 

Do  you  know  how  large  theoleg  waa?— Noi 
1  nerer  saw  it. 

Do  you  reooember  abe  told  yoo  tbe  name 
was  Mary  Squirea  P — I  am  certain  of  it. 

Weak  not  SarahP— 1  am  aora  it  waa  Mary 
Squnea. 

Lj^  Fmrrmmy  iwon. 

Mr.  Haru.  Where  do  yen  live  f — X.  Jfafro- 
Mv.  I  life  at  BnfteM-Wasb,  with  Mr.  Howard. 

Hew  le«g  haveyeo  lived  thera^-^I  caane 
there  en  the  let  of  Augual  waa  twelf  e-montb, 

«ad  liead  with  thani  a  year  anA  a  fMrtar,  ami 
vpwarda. 


Were  yon  there  on  Cbnstmu  waa  tweWe*' 
month?— f  was. 

Tell  us,  aa  near  aa  you  can,  when  you  firrt 
aaw  the  gypaey.— I  saw  her  more  than  once  ok 
twice. 

Tell  us  the  first  time.— I  will,  aa  near  aa  I 
can ;  biit  I  noust  begin  with  another  time,  not 
the  first:  aa  I  waa  going  with  my  yooog; 
master  to  school  about  tbe  latter  part  of  Jano*. 
ary  waa  twelVe-roooth,  1  saw  her  at  a  gentle* 
man's  house,  talking  to  tbe  maid ;  to  say  to  tbe 
day  of  the  month,  I  cannot. 

j>o  yoo  know  when  thegypsey-woman  was  , 
taken  up?— That  was  oa  a  Thursday,  to  the 
best  of  my  reaaembranee ;   and  tbe  Tuesdaj 
waa  se'nnigbt  before  I  saw  her. 

Name  the  gentleman's  name  that  belonga  te 
that  house. — ft  was  Mr.  Mackhoose's  a  (kuaker, 
just  on  this  side  the  Bell. 

Did  you  see  her  before  that?— I  saw  her 
once  or  twice  before ;  but  bow  long  before,  I 
can't  aay. 

Are  you  positive  you  aaw  her  once  or  twice 
before? — Upon  my  oath,  I  am  positive  1  aavr 
her  once  or  twice  before. 

Look  about  the  court,  and  tell  roe  if  yoo  aee 
her  any  where  here.— That  ia  the  wonaBf  I 
am  positive  to  her  (pointing  to  her)- 

DmI  you  aee  heraftertbat?— I  did;  1  aair 
her  get  mto  tbe  cart  when  abe  was  carried  away, 
and  I  saw  her  after  that  in  Newgate. 

Did  you  think  that  waa  the  same  womao^ 
when  you  saw  her  get  into  tbe  cart  P— I 
did  ;  she  was  tbe  first  woman  that  got  into  th^ 
cart. 

Are  yoo  sure  tbe  time  you  mention  yoo  aawr 
her  talking  to  a  maid-aervant,  was  in  Jaanary  f 
«-It  waa,  I  am  aore. 

Are  yoo  aore  that  woman  ia  the  aame  whicli 
you  saw  in  thecartP— lamanreof  it. 

Waa  that  the  aame  person  which  yoo  saw  ia 
Newgale? — It  waa;  and  thia  ia  the  womaa 
sitting  here. 

How  came  yoo  to  fif  1ipo9  the  Tuesday  wa^ 
se'nnigbt  before  she  waa  taken  opP— Becauae 
I  hatlbeen  making  aomo  i»yes  against  mjr 


I  nao  neen  makmg  aomo  pyes  agamst  mjr 

Jooog  maater'abirtlMlay ,  which  waa  the  S9ih  eg 
anuary ;  and  we  matfe  them  before  the  time^ 
that  they  might  be  cold,  to  be  heated  again. 

Did  toey  cobm  to  your  uMMter's  pomp  at  all  f 

One  of  the  daogbtera  did;  1  aaw  her  tbeie 
two  or  three  timea. 

About  what  time? — Aboot  the  time  I  aaw 
her  mother. 

Are  yoo  the  person  that  went  and  told  yomr 
Bsiatiess,  that  tbe  gy  paey*girl  waa  in  the  yen!  f 
—I  am,  Sir;  and  my  mistress  went  to  the  par* 
loor  window  lo  see  l!er« 

What  day  of  the  OEiontb  waa  thia  P— I  eahl 
tdl  that,  ner  I  eaa't  tell  the  week. 

ClroM*esamined  by  Mr.  TTs/Im. 

Are  yeeeoreyooryo«ngBMMter*a birth-day 
is  on  the  f9th  of  January  P— I  am  tnre  it  ia. 

What  pica  ware  yen  nukiagf — Mkwe-piea. 

Why  did  yoo  make  them  eo  long  before 
hmrff^l  maia  thaa  i»loag  bafaw  hand,  thai 
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we  OHgbt  warm  tbem  by  the  fire  on  bb  birth- 
dtv. 

jfr.  Ibret.  Had  you  erer  seen  Manr  Squiree 
m  WT  Mt's  ehop  at  way  timef— IL  Farro* 
•ay.  I  eu^say  1  had. 

By  Mr.  WUUi.  ' 


WbcB  was  the  fint  ttma  yoa  sawherf— To 
my  the  first  time,  I  ean't ;  but  the  time  f  can 
be  postiTe  of,  wai  the  S9d  of  January. 

18  the  birth-day  tbe  2dth  by  OM-Stile  or  New  P 
—It  was  on  a  Bfonday,  aotl  oy  the  New-Stile. 

Did  you  see  the  fiTJI'*^  fy^^*  ^^  ber  danghler 
etae  for  urater  first  f  ^To  the  best  of  my  me- 
mory, I  aaw  the  gyptey  first. 

Which  of  ber  daughters  was  it  that  eame 
Id  the  pump  ?•— I  ean't  say  which. 

Mr.  Vara.  Yon  say  yon  saw  the  gypsey 
btfore  yon  saw  the  danghter,  but  can'l  fu  upon 
tbat  time? — J^  Farroway.  No,  1  can^ indeed. 

Margani  Richardum  sworn* 

Mr.  Nares,  Where  do  yon  li?e  f — M,  Rkh" 
•rdtoiu  1  life  in  Green- street  now,  hot  did  Hto 
n  Turkey  street,  Enfield. 

How  long  hsfe  yon  iired  in  Green-street  ? 
-»-Sffer  since  last  Michaelmas ;  I  lived  in  the 
other  thirteen  years. 

Do  you  know  Mair  Squires  P— I  know  this 
womsn  (pointing  to  Mary  Squires). 

Where  did  yon  see  her  P— I  aaw  her  at  Mrs. 
Wsterhouse's  in  Turkey*street,  in  the  new 
Cbristroas  week,  as  near  as  I  cao'goess. 

What  is  her  business  P— She  sells  butter, 
cheese,  flour,  and  all  manner  of  things  for  poor 
firfks. 

What  did  she  go  to  buy  there  P— I  can't  say 
nothing  to  what  she  came  to  buy ;  she  was 
smoking  a  pipe,  when  I  went  in  there. 

Are  yon  sure  this  is  the  same  woman  P— I 
am  senslUe  and  certain  sure  this  is  the  same 
wsnan. 

WereTOn  long  in  that  shop  P— I  sat  down 
there,  1  fieliere,  a  quarter  of  an  hour ;  and  I 
took  particnlar  notice  of  her,  because  i  never 
mw  the  like  before,  and  I  was  surprized. 

Were  you  in  the  same  room  with  her  P— 
The  ahop  and  house  is  all  one  room ;  the 
fire-place  is  there  ;  I  left  her  there  when  I 
went  away. 

INd  you  ever  see  her  at  any  other  timeP— 1 
mw  her  come  by  my  door  in  Turkey- street  on 
Old  Christmas  day  :  my  dog  had  like  to  have 
fell  npon  her ;  but  my  husbaud  was  in  the  yard 
■ad  he  prevented  him. 

Are  you  sure  tbat  was  the  same  woman  you 
aaw  in  the  shop  P— I  am  positive  it  was. 

Are  yon  sure  this  was  on  Old  Christmas  day  P 
—I  am. 

Did  your  husband  Work  on  Old  Christmas 
dijr  P-|po  ;  as  be  flayed  the  New  Christmas 
dtyi  he  was  resolved  to  make  holiday  on  tbat ; 
n  ae  was  at  home. 

Did  you  ever  see  her  after  P — Not  till  she 
Wu  oot  of  Wells's  honse,  and  pot  into  the  cart ; 
Iben  I  shook  hands  with  mother  Wells,  aud 
Mdhtt  she  had  done  for  henelf:  my  husband 
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the  man  that  ^rove  the  cart;  the  gyfsey 
waa  the  first  that  got  into  it,  and  W^Ia  the 
next,  and  Virtue  Hall  the  next  1  saw  thaaa 
all  go  off. 

Did  yoQ  ever  see  her  hi  ensledy  P— Mo,  I 
did  not. 

Cross-examined  by  Mr.  WiUe$. 

So  you  toU  mother  Wells  she  had  done  fiw 
herself;  what  was  her  reply  P— She  said,  ahc 
ahoold  return  again. 

Then  she  and  you  are  very  good  frisnds  P-*NOb 

HoweaoBe  yon  to  inault  her  P— I  never  had  a 
quarrel  with  lier,  upon  my  oath. 

Then  how  came  yon  to  say  ao?— Beoaose, 
she  had  been  in  a  great  BMny  broils  atfd  Iran* 
bles,  and  nobody  thoqght  she  would  have  get 
out  of  them. 

Do  you  know  which  is  Old  Christmss-day, 
and  which  is  New  Christmas  day  P— You  must 
tell  me,  my  memory  cannot  be  as  good. 

Which  eamea  firrt  P— Why,  the  Mew  Christ- 
mas day. 

How  many  dajrs  difliMeneeP-— Some  call  it 
nine,  but  there  may  be  more. 

How  old  ase  you,  good  woman  P-:>I  don*^ 
know  justly. 

What  day  of  the  week  was  Old  Chrntmas 
day  P— It  was  of  a  Teesday  or  Wednesday,  I 
can't  remenrber  which. 

Is  Christmas  day  Holy  Thursday  or  Good 
Friday  P — I  can't  rMolve  no  such  thing ;  I  am 
no  schobir;  I  can't  pretend  to  know  such 
things. 

What  month  is  Christmas  day  in  P— -T  ean't 
say  that  neither,  because  yon  put  me  to  a 
stop. 

Is  it  the  S5th  of  February  P— I  don't  know 


jfastly*  indeed. 
Mr.  1 


Nares,  Yon  put  the  poor  old  woman 
in  a  hurry. 

Recorder,  Don't  be  affrighted  :  can  you  tell 
what  month  Christmas  is  in  Pr—EicWdsoii.  I 
cannot. 

Recorder,  In  what  season  of  the  year  is  itf 
'^Richardson.  To  be  sure  I  can  tell  that ;  it  is 
in  winter. 

Recorder,  Don't  be  terrified  ;  you  are  come 
here  to  tell  the  whole  truth,  and  nothing  but  the 
truth,  and  not  to  tell  a  particular  story,  but  lo 
answer  all  such  questions  tbat  the  Court  shall 
think  proper  to  ask  you. 

Mr.  Wtlles,  Pray,  why  do  yon  k^  Christ- 
mas  holidays  P—-[ru>  answer.] 

George  Ciements  sworn. 

Mr.  Nares,  Where  do  you  live  f^George 
Clements,  I  live  at  Enfield  high  war  with  Mr. 
Hamilton  $  I  entered  yesterday  amr  I  went 
home. 

Did  you  live  with  Mr.  Star  at  any  time  P-« 
Yes,  Sir ;  I  came  away  last  Michaelmas;  he 
lives  down  the  Marsh -lane  by  Mrs.  Wells^s. 

How  long  did  you  live  with  him  P— About  a 
year  and  a  qnaden 

Do  you  know  Mary  SqntresP— I  do;  that  is 
the  woman  tbat  sits  there  in  a  reddoak. 
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<    Are  yoVfe  very  lure  of  it  ? — I  am  lare. 

Do  yon  know  Mrs.  Wells  ?••!  do ;  my 
master  lives  bat  about  a  hundred  yards  from 
her  house. 

Do  vou  remember  the  time  she  was  taken 
up?»f  do. 

'  How  loni;  had  you  seen  Mary  Squires,  be- 
fore Mrs.  Wells  was  taken  up?— 1  had  seen 
her  about  a  fortnigfbt  before  that. 

Where  did  you  see  her?— She  came  into  my 
master's  house,  and  wanted  to  tell  my  mistress 
her  fortune. 

Did  she .  come  in  of  her  6wn  accord  ?— She 
opened  the  door,  and  came  in,  as  I  was  sitting 
at  dinner.  My  mistress  would  not  let  her  tell 
her  fortune;  she  was  afraid  of  her,  and  prave 
her  a  bit  of  black  pudding  to  get  rid  of  her.  She 
asked  my  mistress  to  let  her  have  a  pound  of 
pickled  pors. 

Did  she  want  anv  thing  ehe? — I  don't  re- 
member any  thing  else. 

flow  long -did  she  stay  in  the  kitchen? — I 
can't  tell  how  long. 
I  .  Did  ycW'See  1^  after  this? — I  did,  about 
two  or  three  days  after,  as  she  was  going  up 
into  the  walk  to  Turkey-street ;  it  was  a  ?ery 
cold  day. 

.    Was  any  body  with  her  ? — ^No,  nobody. 
.    What  do  yon  call  that  walk  ?— There  is  no 
name  to  it,  as  I  know  of.     I  said  to  her,  It  is 
a  Tery  cold  day.    1  remembered  that  was  the 
woman  I  had  seen  at  my  mistress's. 

Did  vou  e?er  see  her  afterwards? — No,  only 
when  1  saw  her  in  Newgate,  and  then  she 
knowed  me. 

How  do  you  know  that? — I  asked  her  whe- 
ther she  knew  me  ?  She  said,  she  did. 

Did  vou  ask  her  that  of  your  own  accord  ? 
— I  did;  and  she  said  to  me,  I  asked  your 
mistress  to  let  me  have  a  pound  of  pickled  pork, 
and  what  harm  did  I  do  you  if  I  was  there  ? 

Were  yod  before  the  grand  jury  ? — No,  I 
was  not. 

Cross-examined  by  Mr. .  WiUa. 

Why  do  you  know  it  was  a  fortnight  before 
they  were  taken  up  ?•— She  came  to  our  house 
•n  a  Thursday :  my  master  was  gone  to  Hert- 
ford to  fetch  a  load  of  pease,  and  he  carried 
them  to  London  on  the  Friday. 

What  day  of  the  month  ?— 1  can't  tell  the 
"  day  of  the  month.  This  Thursday  fortnight 
before  she  was  taken  up,  then  I  was  spreading 
dung  in  the  marsh. 

Do  you  ever  slide  on  the  ice  ? — ^No,  1  never 
could  slide  in  my  life. 

Have  you  seen  boys  slide  on  the  ice?— I 
have. 

Do  vou  remember  a  pond  near  Mrs.  Wells's 
house  r— Yes,  I  used  to  water  my  horses  there. 

Morning  and  night  ? — ^Yes. 

Po  you  know  the  window  that  tbev  snppoae 
Canning  made  her  escape  from  ? — I  oo. 

Could  you,  by  kwking  out  of  that  window, 
see  Uiat  pond  ? — 1  could,  very  plainly. 

How  many  yards  might  it  h€  from  the 
windofv  ?-*It  may  be  about  eight  yards. 


Do  you  recollect  whether  there  was  ftostj 
weather  that  January  ? — Yes,  there  was. 

Was  that  pood  froze  over  then  ?  It  was ; 
we  were  forced  to  break  the  ice  for  the  horses 
to  drink. 

Have  you  ever  se^n  the  boys  slide  on  the 
ice  on  that  pond? — I  have. 

How  many  have  you  seen  there  sliding  to- 
gether ?— Two  or  three  at  a  time. 

What  day  of  the  year  is  new  Christmas-day 
of  ?— I  can'^t  say  that 

What  month  is  it  in? — ^December. 

The  beginning  or  latter  end  ?— The  25th. 

What  day  is  old  Christmas-day  of ?-^f t  is 
eleven  days  after. 

Mr.  Nares.  Are  yon  sure  it  was  on  the 
Thursday  fortnight  tiefore  Wells  was  taken  up» 
that  yovL  saw  Mary  Squires  ? — Clements*  I  am 
sure  it  was ;  and  that  same  day  my  master 
went  to  Hertford. 

Mr.  WUU$.  Do  you  know  William  Head- 
land ? — dements.  1  do. 

•  Is  he  a  sober  youth,  or  not  ?•— 1  lokovf  no 
harm  of  the  boy. 

Whether,  amongst  the  boys  of  the  same 
age,  is  his  character  a  good  or  bad  one  f  If  he 
has  a  good  character,  upon  your  oath  say  so  ; 
if  not,  upon  your  oath  say  it. — I  am  sore  I 
never  heard  any  body  give  him  a  bad  cha- 
racter. 

Hannah  Fenshamtwon, 

Mr.  Willifims.  Where  do  you  live  ?— 
JJ.  Fensham,  I  live  at  Enfield. 

Are  you  a  married  woman? — I  am;  my 
husband's  name  is  John  Fensham ;  he  is  a 
gardener. 

How  long  have  you  lived  at  Enfield  ? — Fif- 
teen or  sixteen  years. 

Look  at  that  old  woman,  take  a  fall  view  of 
her. — I  know  her ;  I  have  seen  her  before. 

When  ?— Oo  the  16tb  of  January  1753,  I 
mean  after  new** Christmas- day,  I  saw  her  iti 
Trotts-walk,  on  the  side  of  madam  Crow's 
garden,  in  Enfield,  pretty  near  the  highway. 

What  was  she  doing?— I  met  her  in  the 
walk. 

What  time  of  the  day  ?— In  the  fore  part  of 
the  day. 

What  day  of  the  week  ?— I  can't  recollect 
what  day  of  the  week. 

Have  you  ever  seen  her  since  the  1615  P 
— I  have  several  times  seen  her  paaa  and 
repass. 

What  was  her  business? — I  don't  know  thal^ 
except  it  was  going  to  the  chandler's  shop.  , 

Do  you  know  the  time  she  was  taken  dp  P 
— I  was  not  there  then. 

Did  yon  see  her  often  between  the  16th  of 
January  and  Ist  of  February  ?— I  did  divers 
times. 

Did  you  see  her  after  she  was  taken  up?-«« 
I  did  in  Newgate,  and  I  recollected  her  then. 

Look  at  her  again ;  are  you  certain  this  9m 
the  same  person  ? — Yes,  Sir,  I  am  certain  oF 
that. 

What  may  be  your  ireason  for 
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te  Ittb  vf  JamHury  r-^11iere  was  a  siiofr  on 
the  ISlk  At  aicbt,  and  Uw  latb  it  waa  wet} 
aaA  velkiasr  Mug,  J  h^  Kka  to  have  fell,  as 
in  J  pettena  areie  on :  the  stopped  and  looked  «t 
Dkc,  and  1  at  her :  when  1  came  boatf,  my 
ndglihoun  said,  This  snow  is  comt  iotbe  right 
seesoa,  yarterday  was  the  l&tb ;  then  I  ssid, 
Tbis  moat  be  the  16tb ;  and  not  only  that, 
bat  I  went  to  thealman^b,  aodloekad  that 
Ttrrday. 

ilid  she  speak  to  yott?-*No,  nor  ]  to  ber ; 
but  ber  person  is  so  particular,  that  I  can  aweur 
ritt  M  the  aaaae. 

What  did  she  appear  to  be? — A  Sfypaey, 
vhieb  I  bad  beavd  of  before :  I  was  asked,  if  1 
had  aooD  the  cryp^^t  heeanse  she  went  np  and 
dawn  taUiag  &ftunes. 

Was  yon  asked  before  or  after  tbia  ?-~*It  was 
twa  or  Jbsewdaya  aAer,  and. then  i  knew  ber. 

Crosi-eiamioed. 

Mr.  Willet.  What  is  the  reason,  yon  know  it 
ta  be  the  16tb  ?— Emi Aom.  Becaose  it  was  a 
great  snow  on  the  IStb  at  night. 

Rteorder,  Did  yon  see  any  company  with 
her  at  any  time  ? — Temham,  No^  I  did  not. 

By  Mr.  WUki. 

Did  yoo  look  diractfy  to  the  almanack  ? — 
No,  Sir,  not  till  the  16th  at  nijjrbt. 

Mm  yon  very  well  skilled  in  almanacks?— » 
Why  not?  f  can  read  and  write  a  little. 

Do  you  know  what  day  of  the  week  it  is  by 
the  almanack  ? — I  can,  1  think  so ;  my  head  is 
good  enongh  for  that. 

Look  in  tbis  almanack,  and  teH  me  what  day 
af  the  week  it  is? — (She  takes  it  in  her  band, 
which  was  a  common  sheet  almanack,  folded 
■p  into  a  book.)  I  canH  see  by  this,  it  is  so 
small. 

Look  at  it  again,  and  take  your  time^-I 
cannot  see  without  my  spectacles  (she  puts 
Jhcm  on  ;)  yon  shall  not  fool  me  so. 

Tell  loe  by  tbis  the  day  of  the  week  for  the 
Uth  of  December. — Tbis  is  not  sncb  an  alma- 
nack as  I  look  in;  I  look  in  a  sheet  almanack ; 
I  cannot  tell  by  this. 

Mr.  WiUet.  Gi? e  it  me  again,  if  you  cannot 
tell.  All  the  reason  yoo  hare  to  fix  it  is,  that 
the  snow  fell  on  that  day  upon  which  you  refer 
to  yoor  atmanack ;  and  now  you  ha? e  shewn 
yonr  skill  in  almanacks. 

By  Mr.  WUUam. 

Row  long  was  it  aAer  New  Christmas  ?  Was 
It  a  foitoigbt,  or  three  weeks,  or  a  month  ?— It 
was  not  much  abo?e  a  fortnight  alVer. 

Do  you  know  which  is  Sunday  in  the  alma- 
nack? (She  takes  it  again.) 

Look  in  the  month  of  January.  (She  tells 
do«  n  from  the  1st  to  the  7th  day,  and  said  that 
was  Sunday,  which  happened  to  be  Tuesday.) 

ElUabeth  Sherrard  sworn. 

Mr.  Williams.  Where  do  you  Hto  ^-^Sher- 
tMTd.  At  PondarVend ;  that  is  about  a  mile 
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and  half  fran  Eafiahi.  1  keep  a  room,  and 
pay  my  root  myself. 

Do  you  remember  seeing  the  grpsey  about 
Bnfieki  ?«— I  do ;  I  saw  her  three  days  running 
before  New  Christmas^  Thursday,  Friday,  and 
Saturday. 

Look  aboiitt  and  sea  if  yoo  see  ber  here. 
(She  could  not  see  her ;  she  went  down  and 
looked  about,  aod  vm  again  twice ;  the  last 
tkae  abe  pointed  to  her.)— Why,  this  is  the 
woman. 

What  ThoMay,  Friday,  and  Saturday  do 
you  naean  ?— I  msaa  immediately  before  New 
Chriatmas. 

Wheredid  you  see  her?— In  mother  Wella'a 
houae.  I  went  there,  and  went  into  her  par- 
lour, and  when  I  came  out  asnia,  I  law  the 
ffypsey  stand  at  the  kitchen  door.  I  turned 
back  again,  and  asked  Mrs.  Wells,  who  sba 
had  got  in  her  house  ?  She  said.  Lodgers.  On 
the  Friday  I  weat  into  the  Marsh -lane,  and 
saw  her  standing  at  the  window  ;  and  on  Sa* 
turday  I  went  down  to  Cheakuot,  and  abe  waa 
standing  then  at  the  door. 

Haw  did  you  coma  to  go  to  Mrs.  Wells's  ? 
— She  asked  me  to  oome  in,^that  is,  my  neigh- 
bour WeUa  did ;  she  waated  to  eee  me,  b^* 
cause  I  had  not  been  well. 

Had  yon  any  ae^uaintanea  with  ber  ?— No, 
ner  neeci  want  near  her  boose. 

Ha? e  you  ever  seen  the  gypMy  iinoe  that 
time,  belbre  to-day  ?-«>-No,  Sir,  1  never  saw 
her  but  them  times,  and  this  time. 

Did  yon  see  any  body  there  that  belonged  to 
her  ? — There  were  two  young  wenches  m  the 
parlour,  and  a  young  man  in  the  kitchen ;  but 
whether  they  were  her  son  and  two  daughters, 
1  cannot  tell. 

Had  you  any  cooTersation  with  ber  ? — No, 
I  never  changed  a  word  with  her ;  I  don't  like 
to  have  to  do  with  them,  I  don't  lik\e  them  so 
well. 

Cross-examined  by  Mr.  Davy, 

Look  at  that  man  (meaning  George  Squires :) 
Is  that  the  man  ?— I  did  not  see  his  face. 

Did  von  see  the  two  young  women's  faces  P 
— I  did ;  but  whether  1  know  them  or  not,  I 
don't  know ;  for  they  have  changed  their 
habits,  to  be  sure ;  that  is  one  of  them  (point- 
ing to  Mary  the  daughter.) 

Luey,  shew  your  ftM».— Yes,  this  is  the 
olher ;  I  thiak  1  can  swear  to  them. 

Do  you  swear  they  are  tlie  same?— They 
are  very  much  like  them. 

You  went  down  twice  to  look  at  the  old 
woman';  did  you  see  her  lace  the  first  time ? 
—Yes,  1  did,  bat  did  not  mind  her  till  afier- 
wards. 

I  hope  yon  mind  what  you  say ;  you  know 
the  coaseqoenee  of  perjury :  Tou  are  helbra 
God,  sad  a  court  of  justice ;  toerelbre  -attend 
to  me:  Did  you  see  that  old  woman  upon  your 
going  dawn  the  first  time  from  off  the  place 
you  now  stand  ?— I  dkl  not  know  her,  because 
she  is  clean ;  she  is  not  so  nasty  and  dirty  as 
she.  was  before. 
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Then  the  second  time  you  did  recollect  her : 
you  say  she  is  the  same  woman  ? — Yea,  I  do. 

Did  you  see  her  face  the  first  time  goin^ 
down  f— No,  I  did  not  see  her  face,  because  1 
did  not  take  so  much  notice. 

Did  not  you  see  her  face,  or  did  not  you 
know  her  face  ?•—  I  did  see  her  face ;  but  being 
elean  she  is  quite  altered.  • 

The  man  that  swore  you  said,  vou  were  to 
•wear  to  the  whole  truth,  and  nothing  but  the 
troth :  you  have  one  foot  in  the  grave,  and  the 
other  out,  be  careful  what  yoo  say  :  Was  she 
cleaner  the  first  time  than  she  was  the  aecond  ? 
— She  is  all  the  same,  but  I  did  not  take  so 
much  notice ;  and  being  cleaner,  she  is  altered. 

Do  you  swear  to  her  by  her  complexion,  or 
features?— By  her  complexion  and  features 
both. 

Did  vou  ever  see  such  another  woman  in 
your  life  ? — No,  I  never  did. 

What  day  of  the  month  it  New  Christmas 
^ay  f  *-I  cannot  tell  indeed,  because  I  can  nei- 
ther write  nor  read. 

What  month  is  it  in  P«-I  cannot  tell. 

Was  it  in  June,  dr  July  f — I  cannot  tell. 

Was  it  in  June  P — I  cannot  tell. 

.Was  it  in  April P— No,  no,  it  was  not  in 
April. 

,  What  month  then  ?— It  might  be  in  June, 
fop  whatever  1  know :  I  know  that  is  the  ko- 
man,  to  be  sore. 

Aldermau  Scett,  Was  it  in  winter,  or  in 
summer? — E,  Sherrard,    It  was  in  winter. 

By  Mr.  Davy. 

Is  New  Christmas  before  Old  Christmas,  or 
after?— Nay,  New  Christmas  is  before  Old 
•  Christmas,  I  am  sure. 

Did  yoo  keep  New  Christmas,  where  you 
TiveP  Qo  you  go  to  church?— Yes,  I  know  it 
by  going  to  church,  and  every  thing. 

Did.  yon  go  to  church  on  Old  Christmas 
4»y  ?— Yes. 

Ruorder.  What  day  of  the  week  was  New 
Christmas  day  P— £.  Sherrard.  It  was  on  the 
Tuesday,  was  it  not?  it  wu  Monday  or  Toet- 
d9y  howsoever. 

(By  Mr.  Daiuy,  continued.) 

Do  you  go  to  church  eveij  Sunday  P— 1 
tftrv  seldom  miss,  when  it  is  fair  weather. 

Did  yoo  go  to  church  the  Sunday  before 
New  Christmas  day?- -I  did  on  Christmas 
4|iy,  and  the  Sunday  before. 

How  mapy  days  were  there  between  ?— You 
6|n  make  it  but  two  days,  be  it  how  it  will. 

Are  you  sure?— It  was  about  three  days;  it 
was  no  more,  nor  could  be  any  more. 

How  came  vou  to  know  it  was  before  New 
Christmas  ?— Wby>  I'll  tell  you  how  1  came  to 
know :  Mrs.  Wells  bid  roe  come,  and  said  she 
would  give  me  something  for  a  Christmas-box : 
when  1  came  there,  she  asked  roe  to  come  in ; 
I  did,  but  did  not  stay  but  a  very  little  time : 
when  I  came  to  the  parlour  door,  1  saw  the 
•Id  genilewoman  standing  tt  the  kitchen  door. 
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What  did  she  give  you  for  m  Christmas- 
box  P— She  did  not  gpve  me  no  great  matter. 

There  is  no  harm  in  saying  wnat  it  was.— H 
was  a  small  matter  ;  I  had  but  a  penny.' 

Then  she  gave  you  a  penny  fbr  your  Christ- 
mas-box? — ^Yes,  Sir. 

Had  yon  ever  a  Christmas  box  of  her  be- 
fore?—No. 

Did  she  give  it  yon  before  or  after  Christ- 
mas day  ? — It  was  three  days  before. 
.    Did  any  body  eh»  give  you  a  Christmas- 
box?— Yes,  Sir. 

Had  yon  ever  a  farthing  given  you  before 
Christnias-day  ?.— Yes,  Sir. 

From  whom  ?  tell  me  that— At  Mr.  Picket's 
and  all  the  people  that  are  able ;  they  always 
give  me  sometning  at  Christmas,  and  to  al^- 
their  poor  neighbours. 

What  business  are  you  P— I  work  for  my 
living,  as  other  people  do. 

Is  it.usual  to  give  before  Christmas  or  after  f 
—We  always  go  before  Christmas. 

Do  all  give  before  Christmas?— No,  tom^ 
give  af^  Christmas. 

Who  are  they  ?— The  gentlemen  at  Busbr- 
hill  do. 

Where  do  the  people  live  that  give  befiwii 
Cliristmas  ?— AU  the  people  at  Enfield  do. 

By  Mr.  William. 

Then  you  have  Christmas4>oxes  given  yo« 
before  Christmas  P  Then,  1  believe,  you  knoiw 
pretty  well  when  Chrbtmas  comes. — Yes,  Sir, 

Wiiat,  you  are  a  poor  woman  ?  Those  peo» 
pie  give  It  you  before  Christmas,  in  order  to 
spend  at  CJbristmas? — Yes,  Sir;  only  tb« 
Quakers,  at  Bushy-hill,  give  it  after  Chrbtmas. 

When  Christmas  comes,  you  know  it,  don*t 
you  ? — Yes,  I  do,  Sir. 

By  Mr.  Recorder, 

Do  you  know  New  Yearns  day  ? — I  do. 

When  does  that  happen  ?^-That  is  the  week 
after  Christmas- day. 

How  manv  days  are  there  afler  New  Christ- 
mas day  to  New-year's  day  ?— A  week. 

Were  you  ever  in  the  workshop  at  Mrs« 
Wells's? — No,  never  in  my  life;  1  never 
heard  of  it  before. 

Mr.  Williams.  Did  yon  never  hear  thers 
was  such  a  place  as  the  workshop  at  Mrs. 
Wells's  ?"'£.  Sherrard.  No,  indeed  I  did  not. 

• 

Mr.  Nares.  On  Saturday  night,  Mr.  Mor- 
ton  received  a  letter  in  court,  giving  an- account 
that  there  was  ooe  Mrs.  Edwards,  who  could 

Sive  some  light  into  this  affair :  upon  that  he 
esired  she  might  be  subpcenaed.  She  was  not 
in  our  original  briefs,  and,  I  declare,  1  have 
stuck  to  that  very  strictly,  not  to  adroit  any 
witnesses  that  are  not  in  the  brief.  We  ars 
totally  in  the  judgment  of  the  poort,  whether 
she  shall  be  cali^  or  not.  The  letter  is  ano- 
nymous. 

Mr.  Davy.  The  gentlemen  have  been  m 
candid  as  to  abew  me  this  letter :  I  hf  ve  not, 
to  thia  moment,  attempted  to  oppose  any  thisg t 
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«r  tlie  wAaai^  way  questioos.  What  has  been 
dmie  in  this  case,  I  have  not  done  it.  I  have 
been  hi  the  ,  aearch  of  trath :  but  after  ^onr 
lavMiip  has  tied  as  down  very  strictly,  without 
any  posaibilihr  of  release,  I  hope  the  rule  ex- 
tendi general  without  exceptance.  1  submit  it 
as  an  olgecliony  with  regard  to  the  general 
rule  of  practice ;  hut,  I  imagine,  the  Court 
will  Bol  think  it  proper,  consiaering  what  has 
fteeodnne. 

Mr.  ^arei.  Mr.  Davy  mentions  he  has  not 
ob[ecled  to  any  evidence ;  I  don't  know  any 
evidence  thai  nas  been  called  be  could  object 
to,  on  o|ir  aide.  We  have  not  obieeted,  or 
sloppy  them,  in  any  instance :  but  here  is  a 
poor  girl  on  her  trial :  I  would  submit  it,  how 
nr  the  Court  thinks  this  agreement  binds. 

Mr.  Baron  Legge,  I  will  tell  you  my  opi- 
nion as  to  this  matter :  I  thought  it  a  right 
propQMil,  when  made,  on  both  sides,  that  you 
shoold  ^  on,  according  to  your  briefs,  stated 
•t  that  time,  in  regard  to  the  trial ;  and  as  it  has 
come  to  an  unusual  length,  there  was  an  abso- 
lute necessity  for  such  an  agreement,  and  to 
depart  from  it  is  an  unprcwedeoted  thinj^; 
therefore  we  must  ward  against  all  the  mis- 
cfaiefo  that  can  arise  from  it ;  the  worst  that 
can  arise  is  a  growing  evidence  upon  an  ano- 
ny  mens  letter ;  there  is  no  foundation  on  either 
Side  for  it,  and  we  are  not  to  admit  of  it. 
.  Mr.  Just.  CUwe,  I  am  entitely  of  the  same 
opinion  with  my  brother :  upon  this  evidence 
il  wiU  be  left  vnth  the  jury,  upon  which  side 
the  evidence  is  most  conclusive. 

Mr.  Naret.  It  was  my  duty  to  mention  it,  as 
Mr.  Morton  desired  she  might  be  subpcenaed ; 
therefore  I  hope  the  Court  will  excuse  me. 
We  will  call  Mr.  Salt  to  prove  the  examination 
of  £lizabeth  Canning  before  justice  Fielding. 

Mr.  Davy.  Mr.  Salt  cannot  explain  away  a 
written  evidence  taken  before  a  magistrate:  I 
tkfeei  to  his  evidence. 

Blr.  Nares.  Then  we  will  call  to  the  confos- 
sion  of  mother  Wells. 

Mr.  Davy,  My  lord,  I  object  to  that:  she 
IS  n  very  proper  evidence  herself,  she  has  l>een 
branded  in  the  band ;  if  they  will  produce  h^r, 
she  is  within  a  few  yards  of  the  court. 

Mr.  Nares.  This  girl  is  indicted  for  what  she 
gave  in  evidence  aj^inst  Susannah  Wells  andf 
Mary  Squires ;  she  is  now  called  upon  for  a  per- 
mry  in  swearing  upon  that  particular  trial, 
now  these  two  persons  were  convicted ;  there- 
li»e,  1  take  it  for  granted,  we  are  at  liberty  to 
jpwe  in  a  circumstance  to  prove  what  she  said, 
m  evidence  on  the  indictment.  All  tliat  Wells 
had  said  at  that  time  was  evidence  agai nst  Welts, 
and  all  that  Squires  had  said  was  evidence 
againsl^  herself.  We  are  now  come  to  establish 
her  evidence,  standing  at  the  time  she  was 
examined ;  and,  if  we  can  prove  from  their 
own  declarations  that  Canning  and  Squires 
were  there,  we  have  a  proper  right  to  call  in 
such  evidence,  in  order  to  corroborate  that 
girrs  testimony ;  for  it  is  that  testimony  that 
ibegave  upon  the  trial  that  is  to  be  admitted. 

JKv.  Davy. '  1  will  beg  leave,  in  prder  to  giro 


Kght  to  this  obj^ion,  to  put  the  case  mom 
fiuniliarly :  suppose  a  person  had  sworn  on  a 
particular  day  that  1  was  at  York,  and  that  I 
said  I  Was  at  York ;  now  my  saying  .1  was  at 
York,  is  no  reason  at  all  for  their  swearing  1 
was  there.  I  can  only  give  them  authority  to 
say,  I  said  1  was  at  York  ;  but  I  am  the  proper 
,  person  to  be  examined  to  the  real  fact.  Mrs. 
Wells  is  here  to  swear  whether  she  was  or  was 
not  in  her  house,  and  she  is  a  competent  wit- 
ness to  thatfiK;!. 

Mr.  Just.  Clive.  This  is  an  indictment  for 
P^rjuiT*  for  a  testimony  she  gave  at  a  trial  be- 
twixt the  crown  and  the  two  prisoners  Squireo 
and  Wells ;  and  in  strictness  the  testimony,  to 
wit,  Susannah  Wells's,  would  not  in  the  courso 
of  the  trial  have  affected  Squires,  or  Squires's , 
have  aflected  Susannah  Wells;  but  this  is  an 
indictment  for  perjury,  in  the  testimony  that 
this  girl  Canning  gave  of  them  both  ;  therefore^ 
I  think,  either  are  proper  witnesses  of  what 
she  said. 

Mr.  Baron  Legge.  To  be  sore,  what  thej 
said  is  evidence  against  the  person  that  did  say 
it:  when  you  have  made  use  of  those  which 
were  not  produced  in  evidence  at  the  time,  that 
CQuld  not  have  been  evidence  against  the  ac- 
cessary and  not  the  principal ;  now  will  you 
produce  that  ? 

.  Mr.  JVarei.  In  the  first  place,  their  not  being 
called  as  witnesses  can  be  no  objection  in  not 
calling  thcQi  now,  because  it  has  been  done 
several  times:  I  do  not  call  everjr  witness  in 
my  brief;  if  I  have  fifty  in  my  bnef,  and  fifty 
swear  to  the  fact,  I  would  call  them :  when 
that  person  which  is  a  witness  is  called  upon, 
should  not  she  have  the  benefit  of  every  cir- 
cumstance that  will  confirm  the  testimony  ? 
Or,  will  the  Court  exclude  her,  because  the 
persons  concerned  in  the  prosecution  did  not 
think  proper  to  call  the  other  witnesses  that 
they  might  have  called  P 

Mr.  Baron  Legge,  The  indictment  was  laid 
jointly  against  Mary  'Squirea  and  Susannah 
Wells ;  was  itf  not,  Mr.  Ford  ? 

Mr.  Ford,  (Clerk  of  the  Arraigns.)  They 
were  both  tried  together,  and  the  indictment  on 
the  same  piece  of  parchment. 

Mi*.  Davy.  This  only  seta  forth  the  indict- 
ment of  Mary  Squires,  not  a  word  of  Susannah 
Wells ;  she  is  not  mentioned  in  it. 

Mr.  Baron  Legge.  Would  you  produce  that 
which  originally  had  been  evidence  against 
Squires? 

Mr.  Nares.  The  same  witnesses  were  exa- 
mined on  the  whole  trial  all  through,  and  they 
were  found  both  guilty  at  the  same  time,  and 
the  jury  were  charged  with  both  at  the  same 
time ;  the  assignment  of  the  pe^nry  is,  that 
she  was  in  Susannah  Wells's  house,  and 
robbed  in  her  house. 

Mr.  Baron  Legge.  Then  the  evidence  of 
Susannah  Wells  is  evidence  to  that  account. 

Mr.  Just.  Clive.  This  is  an  indictment 
against  principal  and  accesaary ,  whereby  the^ 
are  comjplicated  in  the  same  indictments  it  w 
against  S|uirfli  ai  principal,  jmd  Wells  as  an-* 
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ry  after  tlw  fi^:  so  i«r  is  ortrenMij 
oleftr»  lb«t  she  iMTer  covld  teve  htna  oonvictedl 
as  aooessary,  miiess  ihera  had  been  araMwry ; 
and  sbe  ktiowinnf  of  that  robbery,  thefefiire  abe 
was  iatereated  at  tbia  trial,  aa  it  waa  aiie  aad 
the  same  iodietmeDt,  aod  their  case  aobmiltad 
to  the  coosideratioo  of  the  sane  jury.  I  think, 
that  if  Soaaonah  Wells  has  givea  in  way  teati- 
■Hwy  that  there  was  a  robbery,  eoosideriog 
the  natore  of  the  trial,  as  it  comes  before  tlie 
jury,  it  is  the  same  as  if  Squirea  had  declared 
It  heraelf, 

John  Ward  sv9wn. 

J.  Ward,  I  hare  known  Snsaooah  Wells,  I 
belie? e,  twenty  years. 

Mr.  William.  When  did  yon  aee  her  lately  ? 
-^J.  Ward.  1  seeing  in  a  news-paaeran  ae* 
oaunt  of  her  being  taken  np,  and  put  inia 
QlerfcenweU  Bridewell,  and  living  in  South* 
wark,  the  first  time  i  came  cross  the  watery  I 
thought  I  would  go  and  see  her.  (I  had  bad 
a  notion  that  she  was  dead,  for  I  had  notveen 
her  for  abore  twelve  Tears.)  I  went  to  saa  her 
in  Bridewell.  The  first  word  she  said  to  me 
was,  Who  thongbt  of  neeing  you  here  f  My 
reply  waa,  By  seeing  your  name  in  the  news- 
papers. 

How  long  was  this  after  ahe  waa  taken  vp  f 
—It  waa  jiiat  after  she  was  taken  op ;  I  cannot 
aay  to  the  day  of  the  month }  it.  was  before  the 
tnal  of  Squirea  and  her.  I  asked  bar,  how  she 
came  to  keep  the  girl  there  a  fortnight  P 

What  did  you  mean  by  '  there?'— I  under- 
atood  by  the  paper,  the  gfai  wai  kept  at  her 
house. 

What  was  her  anawer  ?— -She  aaid,  she  waa 
there  twenty»eight  days.  I  asked  her,  what 
room  she  kept  her  in  ?  She  said,  You  know  the 
mom  Tery  well. 

Aid.  Viekinton,  Had  you  been  aoqnainted 
with  her,  and  did  you  know  the  rooms  in  her 
jhouse?— J.  IFarif.  1  had  been  acquainted  there 
twelve  or  thirteen  years  ago,  (but  not  ainca  f 
have  beeli  in  business  for  myself)  and  have 
been  all  over  the  houae. 

Mr.  WUliami.  Did  yon  naderstaad  what 
room  she  meant  ?•>«>/.  Ward.  No,  Sir. 

Did  you  see  her  after  thisP — I  did,  on  the 
Sunday  following;  then  I  mirt  her  in  the 
BridewelUyard.  We  never  drank  together  the 
first  or  aooaod  time.  I  asked  her,  how  sbe 
thought  to  get  off  this  affair  ?  She  aaid,  ahe 
must  take  her  trial. 

Mr.  Baron  Legge,  How  came  you  to  go  a 
second  time  ?— J.  Ward.  Because  mv  wife  had 
a  mind  to  see  her :  we  both  lived  at  Wahham- 
Abbey  before  I  married.  Mr.  Jones  went 
With  me  the  fini  time. 

Mr.  WilUam9.  Where  do  you  Uve  now  ?«- 
J.  Ward.  Hive  in  Maid-lane,  St.  Mary  Overy 'a 
iparish,  Surrey.    I  am  a  breeches* maker. 

Are  you  a  house- keeper f— Yes,  Sir;  I 
ftave  lived  there  near  the  spot  thirteen  years, 
pnd  have  carried  on  business  fomrteen  vears. 

Mr.  Baron  X<»m.  So  yoo  asked  bcr,  how 
f^  kepi  iho  gujf  •  Mughl  m«^  without 


knowing  in  what  room  P— /.  Ward,  Yea,  wjr 
lord. 

Did  she  form  her  answer  onl  of  the  nefw»- 
paper  P«-Not  aa  I  know  of. 

Cross-examined  by  Mr.  l)avy. 


What  business  carried  yew  there  P---By 
bg  her  name  in  the  pafKV„  1  w«nt  lo  see  (f  it 
waa  the  same  woeaon*  out  of  osriosityy  not 
having  seen  her  above  twelve  years. 

How  far  did  yoo  live  fton  EaMd-Wath  ? 
—I  lived  at  Wallham-AbbMr. 

Had  you  bad  a  great  deahw  to  know  whitthBr 
she  had  been  dead  or  alive,  you  might  bas<« 
gone  to  Enfield- Wash,  and  bive  known  lh«t. 
— *1  wish  I  had  never  gone  to  have  seen  her. 

Had  you  any  other  bueinesB  there  P-*i-llW, 
none  at  sH ;  only  I  had  saaaa  at  Safl^oa^ill, 
with  a  man  that  woilcs  with  ttie ;  and  f  KaNl 
also  some  bosiMss  in  Shoe-lane,  tmi  Mr. 
lones  went  with  me. 

What  business  had  be  tbere?--He  wvcit 
with  me  as  a  friend  and  acfBUhitanoe ;  hO  httd 
never  seen  her  in  his  life  Wore. 

Did  nst  yoo  aak  her,  what  aha  waa  thcra 
for  P— No,  1  did  not. 

Did  not  yoo  ask  her  mwe  ^neitlona  Ihaii 
that  you  just  mentioned  P— N6. 

Do  not  you,  upon  your  oath,  hdieit  ab« 
meant  to  let  you  hnow,  she  waa  eharged  for 
keeping  the  girl  in  her  houae  twenl^-eiglit 
dai^P — No,  I  did  not  underataod  her  ao. 

Did  not  sbe  tell  you  she  waa  hinooettt  of  llm 
charge  P— No,  Sir. 

Did  not  she,  before  the  trial,  say  riie  wia  in- 
neoont  of  itP-^No,  Sir ;  whot  1  toM  yoo  is  All 
truth. 

How  long  did  you  take  the  eonfloenient 
to  be,  when  you  read  thenews*paperP<^l  took 
it  to  be  a  fortnight. 

What  are  the  words  you  made  uaaof  P-.I 
said,  How  came  you  to  heep  the  girl  them  m. 
flwtnigbtP 

Where  did  yoo  mean  P-I  mennt  in  hotosws 
house ;  and  ahe  aaid  twanty-dght  days. 

How  came  you  not  to  give  evidence  of  Mo 
when  ahe  waa  tried  P-  I  did  not  know  I  shouM 
be  wanted :  the  t^aaon  I  came  now  was,  I  wai 
with  my  friend  drinking  a  tankard  of  beer,  and 
he  threw  his  skits,  aod  said,  Mother  WeUs  hud 
been  an  old  procurer  of  mine ;  and  the  peoplu 
in  the  house  heard  this  affkir  talked  over,  and 
they  went  and  brought  soma  people  firom  Al- 
dermanbury,  who  came  to  bbo,  to  whom  I  re^ 
lated  it  again. 

Mr.  Davy.  I  insist  upon  Mm.  WeHa'ahehif 
produced  to  know  if  he  knows  her. 

Mr.  Narts.  That  you  never  intend. 

Mr.  Baron  L^gge.  You  say  yon  saw  fit  in 
the  news  paper,  and  yoo  asked  her,  how  shu 
came  to  keep  the  girl  a  fbrtnightP  She  mad; 
Why,  abe  was  ihere  twenty* eiffht  days.  Slip* 
pose  it  waa  to  be  said,  I  saw  in  the  newa-^pn* 
pers  yon  sat  ive  days  in  the  Old  Bailey :  the 
onawer  would  be,  W%  tat  «mh  if  the  flews'pn* 
pers  were  ten. 

Mr.JVira.   Did  yoa oak  tkil with «Dy  tp« 
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•f  ktocniiif  •  witMH  agdhifll  her  P 
Noy  flol  to  tte  least. 

By  Mr.  Davjf, 

MydB et«r  mtke  wS^wH  &i  thk  before? 
—It  ««i  joBt  wheofbey  were  gebg  to fite  « 
bill  afuiiet  the  Abbotsbury  men. 

Bm  loD^  is  it  egoP— Before  the  trial  of 
the  AhboCibiiry  men,  the  gentleiaen  ashedl 
■elo  OMke  il,  which  I  M  beferesir  Robert 


Were  yoa  examioed  then  before  the  grm4 
jvyP^fwaB. 

SickardJoneg  sworn, 

Mr.  Hhta.  DM  yov  go  with  John  WanI  to 
OkihMmweH  BriAsweU  ?.- Yes,  Sir,  he  askdl 
me  to  go  with  him  to  see  mother  WeHe,  and 
•aid,  be  knew  her  in  the  countrir. 

When  did  you  go  with  bimr— I  think  it  was 
It  the  hegimiDg  of  PMiraary  was  twehre* 


Whnt  eemromation  passed  between  Ward  and 
mother  Wells  there?— He  asked  her,  how  she 
■amp  to  be  so  rile  as  to  shut  op  the  girt  a  fort- 
night? A  fortoight,  said  she,  abe  was  there 
eight-aml-tweDty  days. 

What  did  lie  my  to  lier  npon  that?— I  can» 
nea  BeH. 

Did  he  ask  her  any  thing  more?— No,  no 
more,  as  I  know  of. 

Crom- examined  by  Mr.  Devy. 

Wat  any  thing  mid  about  a  news- paper? — 
No,  he  toM  me,  he  had  read  it  in  a  oews-paper 
ef  mother  Wells's  being  in  Bridewell. 

How  eameyou  to  go  with  him?«— I  went 
with  hiffl  10  keep  him  company. 

Did  he  My  any  thing  to  her  abont  seeiog 
it  before  in  the  news-paper  ?•— Not  as  I  know 
•f. 

Not  a  word  ? — ^No,  not  as  I  know  ef. 

Did  not  she  my  she  was  innocent  P-^No, 
isthinf  atallabontit. 

Did  not  she  say  she  had  never  seen  the  giri 
in  her  life?-^No,  she  did  not  say,  she  had«  or 
had  not* 

By  Mr.  Naret, 

Where  do  yon  lire  ?— I  lire  in  Shoe-lane  ; 
I  am  n  hrase^ibwider ;  I  hare  a  wife  and  ih- 
Hily  there. 

flow  long  hare  you  fired  there  ?-*Ahoat 
ten  years. 

Are  yon  a  bonse-keeper?-— I  keep  a  honse 
•f  M.  per  year. 

Mr.  Nares.  I  hare  in  my  brief  some  wit* 
nesees  of  credit  and  character  that  were  near 
the  gypery  wbeti  she  was  tried,  and  heard  some 
confessions  which  she  made  at  that  time.  How 
ftr  ymir  lordship  thinks  these  witnesses  are 
proper,  I  teare  to  yonr  lordsfaip. 

Mr.  Dofyr*  t  ware  that,  £  hare  no  objection 
to  that. 

Mr.  Baron  Leggt,  Whether  any  thing  mid 
in  Court  is  any  evidence,  nidess  mid  to  the 
Povt«    Thcren  here n  mmfest  diiftiencehe- 


tween  what  is  said  in  Court,  and  In  Ae  Court; 
for  what  is  not  said  to  the  Court,  is  the  mm^ 
asssid  any  where  elae« 

jM^.  IVomv.  It  is  no  pvt  of  Hie  eridenee 
given,  but  ohsarvaiions  she  madto  npon'th^ 
evidence  given  against  her. 

Mr.  Just.  C/tve.  That  is  giving  evidence  of 
that  which  is  no  erideBoe* 

Mr.  Natei,  We  are  now  gomg,  my  knd,  tn 
impeach  the  credit  of  some  of  the  witn^ 


we  begin  with  Jodith  Natus. 

Nathaniel  Crymphorn€  sworn. 

N,  Crumphome,  I  live  at  Wdtham- Crom 
in  Hertfordshire ;  I  hare  been  a  honae-lLeeper 
there  above  seven  years. 

Mr.  Wiiliami.  What  is  ifour  hnsinemT-^ 
Cmmphome.  1  am  a  cordwamer. 

Do  you  know  Judith  Natus  ? — I  do,  she  lb 
wife  to  Fortune  Natas ;  they  live  at  Wahham* 
Crem. 

Didyou  know  them  when  they  lived  at  En* 
field.  Wash  ?— No,  I  did  not. 

When  did  yon  see  Judith  Natns  ? — I  mw  her 
at  my  house  on  the  <lst  of  April  last.  She 
came  to  Imow  if  one  Tlioinos  Pain  wanted  n 
person  to  pick  «p  stones.  I  said  to  her.  Mm. 
Natns,  Iww  can  yon  bare  the  conacieiiee, 
knowinff  this  hmooent  creatnre  Betty  Canning 
was  at  Mrs.  Wells's  houae,  tint  yon  shonid  go 
and  be  an  evidence  against  her  ?  Tlie  answer 
she  made  me  was.  Indeed,  Mr.  Crumphoroe, 
I  cannot  say  but  she  really  was  there,  when  we 
lodged  there. 

Dkl  she  coone  to  ronr  house  accidentally  P— ^ 
She  came  to  ask  if  Mr.  Pain  wanted  a  permn  to 
pick  np  stones. 

Who  was  by  at  the  time  ?— My  neighboar 
and  my  wife  were. 

Crom*ezamined  by  Mr.  Davy, 

Then  they  did  hidgn  at  Wells's,  did  they  P-i 
Sbesaidso.^  •»  J 

When  did  yoo  nndersland  by  her  that  aim 
and  her  husband  M^  there?— She  teM  me 
so  on  the  Slst  of  April ;  hat  i  cannot  tell  whett 
th^  lodged  there. 

Did  she  teU  you  thejr  all  three  lodged  in  one 
room  ?— I  can  my  nothing  at  all  about  that. 

There  is  the  little  word  •  h«t,'arey«Ni  sore 
that  was  mentioned  P  I  will  rmd  it  witbont  that 
ward—*  Mr»  Cmmphome,  I  cannot  my  she 
reaHy  was  there,  wken  we  lodged  there.'— Sho 
said  the  word  '  hot' 

Are  you  sure  she  said  that  word  ?— She  mid 

What  did  Jim  nnderstand  by  it?- What  t 
understood  by  it  was,  thai  she  really  was  therei 
when  she  kH^ed  tliere. 

Mr.  Baron  Legge,  When  was  it  yon  had  thii 
convermtion  P—i^.  Crumphortie^  It  was  on  the 
2l8t  of  April  last. 

Mr.  ifares.  Then  what  yon  charged  her 
with  was,  how  could  she  in  her  conscience 
swear  so,  knowing  the  lonocency  of  Canning  f 
"N.  Cmmphome,  Ym,  and  the  words  she  mid 
were, « Indeed,  Mr.  Cmmphomei  I  cannot  uf 
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bat  she  really  was  there,  when  we  lodged 
there.' 

Mr.  Baron  Legge,  How  many  days  before 
this  trial  began  was  it  that  she  said  so?— i^T. 
'Crumpiome,  It  was  a  fortnight  ago  yesterday. 

Elizabeth  Crumphome  sworn. 

'  £.  Crumphorne,  Nathaniel  Cramphome  is 
toy  husband,  Judith  Natus  came  to  our  house 
on  the  21  St  of  April  last. 

Mr.  Nares.    Did  you  send  for  her  ?— £. 
Crumphome.   No,  I  did  not,  nor  I  did  not  want 
to  see  her.    She  came  to  ask  for  a  person  about 
up  stones.    My  husband  said  to  her, 


picking 
How  coi 


Low  could  you  be  so  cruel^  knowing  Elizabeth 
Canuing  was  confined  when  you  was  there,  to 
ffo  to  swear  as  you  did  P  Her  answer  was,  In- 
deed, Mr.  Crumphorne,  really  she  was  there, 
when  we  lodged  there.        ^ 

Tdl  the  words  a<  near  as  yon  can.»She  said. 
Indeed,  Mr.  Crumphorne,  she  actually  was 
there,  when  we  lodg^  ihere. 

'  Did  she  say  she  was  oon fined  there  P-*No, 
Sir. 

John  Jackton  sworn. 

Jackwn,  I  hare  lived  at  Edmonton  fonrteeo 
•r  fitteen  years.  I  saw  Fortune  Natus  lay  a 
wager  at  the*  Four  Swans  at  Waltham-Cross, 
that  he  was  at  Welb's  honse  all  the  time  of 
January  1753,  and  it  was  proved  be  lay  at 
another  house  one  night. 

Paul  Stevens  sworn. 

Stevens.  1  live  in.New-Prison  walk,Cllerken- 
well :  I  am  a  publican,  and  have  lived  there 
between  twelve  and  thirteen  years. 

Mr.  Nares,  Do  you  know  Susannah  Wells? 
"■-Stevens,  1  do;  I  have  seen  her  in  Bridewell, 
and  at  her  own  houae. 

Do  you  know  Mary  Squires  ? — I  do. 

See  if  you  see  her  here. — ^That  is  the  wo- 
man (pointing  to  her.)  I  saw  her  in  New  Pri- 
son, aliout  three  or  four  days  after  she  was 
taken  up  and  carried  there.  There  was  a  gen-  , 
lleman  or  two  and  1  went  down  to  see  the  peo- 
ple on  the  common  side  in  the  prison.  She 
was  sitting  by  the  fire-side  in  the  kitchen,  in 
the  master's  side.  We  had  a  bottle  of  wine 
there.  She  began  t9  sneak  and  resolve  some 
questions.  She  acknowledged  she  was  at  Mrs. 
Wells*s  house,  but  said,  For  what  I  am  here 
for,  I  am  innocent  of,  that  is,  Cutting  off  her 
stays ;  bat  to  be  sure  the  person  was  there,  I 
believe.  She  said,  she  never  was  guilty  of 
robbing  the  girl. 

How  lonff  did  she  say  she  had  been  there 
herself?— She  said  she  had  been  thereafort- 


ni^t  and  three  days,  I  think. 

What  girl  do  you  mean  ? — I  mean  Elizabeth 
Canning. 

Cross-examined  by  Mr.  Davy, 

Then  she  said,  she  did  not  cut  her  stays  off? 
—She  put  her  hands  up,  and  said,  As  God  u 
my  Saviour,  what  I  am  sent  here  for,  I  ain  in- 
nocent of;  but  she  said,  sht  believed  the  person 
was  there. 


Did  she  say  she  saw  the  person  there?— 
No,  she  did  not.  She  said,  she  herfelf  was 
there  a  fortnight  and  three  days,  and  the  girl 
was  there  in  the  time. 

Answer  my  question.  Did  she  say  she  ever 
saw  Elizabeth  Canning  at  Welb's  in  her  life  T 
»-No,  she  did  not. 

Did  she  make  use  of  the  word  *  believe'  P— 
She  said,  she  was  sure  she  was  there. 

Did  she  acknowledge  she  was  there  ?— Sh« 
did ;  she  came  into  a  me  way  of  speaking  at 
last,  more' than  at  first. 

Did  she  say  she  was  there  not  above  a  fo^- 
night  and  three  days  in  the  whole? — Sbe'ditf 
not  say  she  was  there  more.  ^ 

'  Mr.  Nares.  Did  she  acknowled|fe  she  was 
there  a  fortnight  and  three  days  ^— iS^evens^ 
She  did. 

By  Mr.  Justice  Clive, 

Did  she  say  she  saw  her  there  ?— She  said, 
she  was  in  the  house  sure  enough ;  she  be- 
lieved she  was,  and  positively,  almost,  sur* 
of  it. 

What  did  you  go  to  the  gaol  for  ?  Was  it 
to  get  this  confession  from  her  ?— No. 

Who  were  those  gentlemen  that  you  went 
with  ? — M.r.  Martin  and  Mr.  Dudley. 

Did  you  give  evidence  here  upon  the  trial  P 
— No# 

Joseph  Haines  sworn. 

Mr.  Williams.  Are  yon  a  house-keeper  ?*- 
Haines.  1  live  at  Ware  in  Hertfordslure.  i 
have  been  a  house-keeper  above  forty  yean 
there. 

Do  you  know  Fortuue  Natus? — I  do.  I 
have  known  him  9lx  or  seven  years,  or  mm«. 

Do  yen  know  his  wife  ? — 1  do,  she  was  bred 
and  born  in  the  town. 

What  kind  of  a  character  does  be  bear?  Do 
yon  look  upon  him  to  be  an  honest  man  ?-^No. 

Do  you  believe  hia  oath  is  to  be  taken  ? — I 
bdieve  it  is  not.  1  know  it  is  not  fit  to  b« 
taken.    He  is  a  very  dishonest  roan. 

Cross-examined  by  Mrr  Davy. 

What  is  your  business? — I  aiA  a  barge- 
master.    I  am  an  owner  of  part  of  two  barges. 

Did  you  ever  bear  any  body  speak  well  of 
him  in  your  life  ? — No,  not  lately.  When  he 
came  to  our  town,  he  turned  a  bad  man ;  when 
be  worked  at  Fatham's-Hall,  be  went  on  bet* 
ter ;  but  when  he  came  to  our  town,  he  de« 
ceived  a  great  many  people. 

How  long  is  that  ago  ?— That  is  ten  or  twelve 
years  ago. 

Howlon|f  is  it  since  yon  heard  a  good  cha- 
racter of  him  ? — I  have  not  heard  a  good  one 
of  him  for  almost  three  years. 

Do  you  think,  if  he  waa  to  eome  into  a  coarl 
of  justice,  and  not  to  get  a  farthing  by  it,  that 
he  wooUl  perjure  himself?—^!  think  ne  would 
say  any  thing  to  get  a  shilling. 

Suppose  he  coold  not  get  a  shilling  by  it  ?— 
He  would  try  for  it. 

Do  you  think  be  would  rather  swear  falsa 
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thui  tnifh,  though  he  did  not  get  a  sbilHng 
hy  it  ?— 1  think  he  would,  he  bates  truth. 

YoQ  aay  yon  beKeve  be  hates  troth.  /  I  do 
ImA  know  what  yon  mean.  Is  be  a  sad  rogne? 
—Nobody  will  giro  him  a  good  character 
about  ns. 

Do  yoa  know  bis  wife  t  Is  she  a  sad  wretch 
too?— ^^c  b  a  sad  body. 

A  dmnken  beast  ? — ^Yon  hare  guessed  right 
so  any  man  in  England.  You  give  a  very 
good  guess. 

What,  have  von  not  made  it  up  with  him  f — 
lie  once  brought  me  a  forged  note. 

jkn^  yott  at  law  ? — JHo,  Sir. 

Paul  Chapman  sworn. 

Chapman.  I  five  at  Ware,  and  have  douo 
these  twenty  years. 

Mr.  WilUams.  Wbst  are  you  ? — Chapman, 
1  am  a  bricklayer: 

00  yon  know  Fortune  Natusf— •[  do. 

What  is  his  character  ? — He  has  a  veiy  bad 


Do  you  think  he  is  to  be  credited  apon  oath  ? 
«»I  believe  he  is  not  to  be  believed  upon  oath. 

Cross-examined  by  Mr.  Willes. 

How  long  has  he  left  Ware?— I  believe  be 
bas  left  Ware  three  or  four  years. 

Hare  you  seien  him  since  he  lefl  Ware  ? — 
Moy  I  have  not  till  now  ;  he  behaved  very,  ill 
there* 

Thomas  Green  sworn. 

Green,  I  live  at  Ware  id  Hertfordshire.  1 
am  a  farmer.  I  have  lived  there  thirty  years, 
and  have  been  a  bouse- keeper  almost  as  long. 

Mr.  Narei.  What  do  you  rent  per  year? — 
Green.  I  rent  600/.  per  year. 

Mr.  WiiUams,  Do  you  know  Fortuoe  Natus? 
-^Green.  I  do. 

What  is  bis  general  character  ? — ^Really,  in 
my  conscience,  he  has  a  very  indifferent  one. 

Is  he  to  be  believed  upon  oath  ? — I  make  a 
^aerv  whether  he  is,  I  believe  not. 

mr.  Just.  Olive,  Did  you  ever  hear  him  for- 
swear hinueif  ? — Green.  No,  I  never  did. 

Cross-examined. 

Mr.  Davy.  One  question.  Yes,  or  No:  Do 
yon  believe,  that  in  a  case  where  he  was  not 
interested  a  tfiagle  shilliog,  be  would  perjure 
himself?— ^Oreen.  I  bare  reason  to  think  he 
would  say  atiy  thing  for  hire. 

Recorder.  Give  a  reason  why  be  would  say 
aay  thing  for  hire. — Green.  He  has  never  in- 
jured me,  nor  robbed  me ;  but  he  was  a  pa- 
ririiioner  of  Ware,  and  he  eloped,  and  left  a 
•faUd  to  the  work-house. 

Mr.  Baron  Legee.  Is  his  character  so  bad, 
he  would  wantonly  peijure  himself? — Green, 
That  I  cannot  answer  for. 

Mr.  Karet.  My  lord,  I  will  now  call  justice 
Tssbmaker  to'shew,  that  Virtue  Hall's  con  • 
fenioo  was  takett,  not  in  the  bearing  of  Can- 
ning. Mr.  White  says,  they  wera  taken  in 
Iha  JksanB||[  of  9ne  another. 


Mr.  Davy,  This  is  applying  to  the  jury 
matter  foreign  to  the  case.  Vntb  your  lord- 
ship's leave,  I  will  say,  the  jury  are  not  ta> 
know  that  such  a  person  ever  existed  as  Virtuo 
Hall. 

Mr.  Aforfon.  The  jury  are  not  to  take  no» 
tice  there  is  such  a  person  as  Virtue  Hall  in  * 
being ;  but  we  have  a  right  to  call  what  evi« 
deoce  she  gave  in  the  court  here.  You  bava 
heard  Canning's  evidence,  and  called  the  mi- . 
nuter  here  to  prove  it.  If  your  lordship  thinks 
I  have  no  right  to  call  the  justice  of  the  peaoO 
to  prove  she  gave  her  testimony  when  the  par- 
ties accused  were  not  by,  that  is,  when  Wells 
and  Squires  were  not  by  ;  I  would  call  justice 
Tashmaker  to  prove  what  she  said,  who  was  is 
the  room  when  she  was  examined. 

Mr.  Willes,  I  think  it  would  have  been  ex- 
tremely right,  if  Canning's  evidence  was  not 
taken  down  in  writing. 

Mr.  Baron  Legge.    The  perjury  is  assigned' 
upon  the  evidence  She  gave  at  the  Old-Bailey. 
The  question  is  not,  W  bo  was  bywhen  the  de» 
position  was  made  before  a  justice  of  peace  f 
That  is  no- way  in  issti^e  in  the  case. 

Mr.  Just.  dive.  We  are  of  opinion  it  cai^ 
be  no  evidence  to  call  justice  Tashmaker. 

Mr.  Nares,  My  lord,  Ezra  Whiffin  swears^ 
that  on  the  18th  of  January  he  was  in  the  room 
where  Canning  was  connoed,  to  buy  some 
sign- irons.  We  will  call  the  roan  who  painte4 
the  sign,  to  shew  that  he  was  not  there  at  the 
time. 

William  Metcalftvrom. 

Metcalf.  I  am  a  glazier,  painter,  and  plum- 
ber, and  live  at  Enfield  highway. 

Mr.  Nares,  Do  you  know  Ezra  Whiffin  ?— 
Metcalf.  I  do.  I  remember  I  carried  a  sign 
home  to  his  house,  on  the  8th  of  January  1753, 
Old  Stile,  and  set  it  down  directly  in  my  book.  ■ 

Where  is  that  book?— It  is  at  home.  I 
could  easily  have  brought  it,  bad  I  had  an  order 
so  to  have  done.  But  I  can  satisfy  you  ano- 
ther way.  I  have  a  pocket-book  in  my  pocket, 
and  I  took  it  from  this  pocket-book,  and  put  it 
in  my  day-book.  (He  produces  tlie  pooket« 
book.) 

Tell  me,  by  looking  into  that  book,  the  day 
you  brought  the  sign  home  ? — It  was  on  the 
8th  of  January,  O.  S.  I  wrote  this  myself  in 
bis  own  house,  with  his  pen  and  iuk. 

Upon  your  oath,  is  it  your  own  hand- writ-- 
ing  ? — Upon  m^  oath,  it  is. 

What  day  was  it,  N .  S  ? — It  was  on  the  19tbt 
N.  S.  He  told  me  he  had  spoke  to  one  Mr. 
John  Garret,  a  blacksmith,  to  make  the  irons 
to  hang  it  upon.  I  vent  directly  to  the  black- 
>  smith,  and  asked  him,  whether  be  bad  done 
them  ?  He  told  me,  he  would  not  do  them  ai- 
all,  till  such  time  as  Whiffin  had  paid  what 
was  due  i^ready. 

'  Did  you  go  back  again  then  to  Whiffin  ?• — 
No.  About  ten  or  fourteen  days  after  I  saw 
Whiffin,  and  asked  him,  if  he  had  got  th^ 
irons  ?  He  said,  he  had  got  none.  Then  I  said» 
You  are  very  much  to  blame  you  did  not  go 
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down  to  motlMr  Walls's,  to  we  for  htr  hooks, 
become  they  were  the  oome  Uut  the  oigii  huBf^ 
upon ;  and  I  thought  they  might  be  in  the 
Mine  piece  of  wood,  which  was  liRwed  off  when 
the  sigD  was  taken  down. 

Did  he  sav  he  had  been  for  them  ?— -No,  he 
did  not ;  hot  he  said  be  wouU  go* 

Had  he  the  hooks  when  yoo  spoke  to  him  ? 
-»-That  I  do  not  know.  He  did  not  say  he  had 
been  at  mother  WeUe's,  or  th^ut  he  had  got  them. 

WhoM  was  it  hang  up  ? — I  do  not  know. 

Cross-examined. 

Mr.  WilUs.  The  1753,  which  is  in  black  fi- 
garea,  when  was  it  wrote  in  this  book  ?  I  ob- 
aerve  it  to  be  m  adifferentink. — Metcalfe  That 
'  was  wrote  on  Saturday  was  se^nnight,  I  be- 
lieve ;  that  was  taken  from  the  other  book.  I 
took  that  date  out  of  my  other  book ;  for  I 
set  it  down  in  my  pocket-book  without  the 
date  at  first. 

Mr.  Morton*  I  obserre  in  this,  here  is 
October  17 »  do  you  mean  Old  Stile  or  New- 
Stile  ?^Metcal/,  I  mean  Old  Stile.  All  that 
is  set  down,  is  set  down  by  my  dock. 

Mr.  MoreUm.  When  you  made  that  entry, 
did  you  mean  it  aecordiog  to  Old  Stile  or  New? 
^Metcalf.  To  the  Old. 
'  Reofrder,  Why  did  not  you  bring  yonr 
book  here  ?•— Jtfe/co  jf.  I  did  not  know  it  would 
be  wanted. 

To  her  Character. 

Mr.  Marshall  swan, 

Mr.  MarthalL  I  ha?e  knowii  Elizabeth 
Canemg  the  younger  almost  ever  since  she 
Qould  go  alone;  rsinee  ebe  has  grown  up,  she 
has  come  to  nay  shop  almost  erery  day.  She 
beamaTefyg<i)dcS«cter.  I  nofefkn^ra 
girl  behave  nsore  nsodeslly  in  my  life.  I  am 
one  of  her  bail ;  and  if  I  had  not  believed  her 
to  have  been  entirely  honest,  I  vsonki  not  have 
hesn  bail  Hu  her« 

Cross-examined  by  Mr.  Duty, 

Look  at  this  naper ;  it  has  your  name  to  it ; 
was  it  done  wioi  your  consent  f — It  was  not ; 
but  when  it  was  done,  I  did  not  contradict  it 

Here  is  an  attestation  of  all  the  &cts  she 
haaswom,  why  dkl  you  snlfier  it  to  be  printed? 
''   -mI  did  not  eootradict  it. 

Did  you-  over  declare  that  you  waa  ignorant 
o^  the  things  that  you  here  aUest  ?— As  to  the 
lacts,  they  put  my  name  in  to  attest  her  being 
a'  harwieao  girl ;  the  contents  1  never  saw, 
till  I  saw  them  in  print 

You  bavesaid  here,  «<  The  truth  of  the  above- 
nMntiooed  iacts«  we,  whoae  names  are  under- 
wvitten,  behig  also  ready  to  attest"— Did  you 
•ver  take  any  nains  to  satnfy  the  world  that 
yen  were  not  able  to  attest  these  facU?— I  had 
nothing  to  do  with  the  printing  the  papers. 
My  atlBstatioii  was  only  to  teU  of  the  gu-l'aab- 


at  the  time  of  the  trial  of  Welk  and  S^reaP 
f— 1  have  heard  they  were  delivered  about,  bnt 
I  did  not  do  it  1  said,  it  was  a  bad  thii^  to 
distribute  them  about  then. 

Upon  your  oath,  did  you  consent  to  tiM  pub- 
lication of  it?— Upon  my  oath,  I  did  not 

Was  yoor  name  put  lo  it  witbeui  your  nan* 
sent  ? — It  was. 

Recorder,  Did  yon  see  your  name  to  them, 
befoee  you  distributed  them  about?— JrforiAe/^ 
Yes,  I  did. 

Mr.  Deiy.  Whether  the  intent  of  pnUirfi- 
ing  these  papers  was  not  to  inflame  the  vporld 
against  the  gypsey  ?— JlsrtAe^  No^  1  be- 
lieve not. 

Mr.  ^oref.  Did  you  befieve  the  truth  of  theon 
iiapers  that  you  distributed? — MarekalL  My 
belief  was,  that  the  girl  had  been  so  long  mien* 
ing  from  her  friends* 

Mr.  Davy,  I  am  to  tell  the  jufy  from  tkm 
prosecutor,  I  have  nothing  against  the  giii*n 
oharaeter,  exclusive  of  this  fact. 

Mr.  Nares.  Then  we  need  call  no  moee  fo 
her  character. 

Mr.  Davy.  I  have  only  to  call  witneisea  to 
the  support  of  Natus's  and  Whiffia's  cha- 
racters. 


Did  yon  give  any  of  these  papen  away  ?— I 
believe  1  " 


X>o  yoakanvc  of  their  being  s«atteraiaboot 


TuESDAT,  May  7. 

Mr.  Morton.  We  last  night  fioisiMd  thin 
long  trial  in  behalf  of  the  defendant.  I  asm 
very  sensible,  that  perhaps,  there  never  was  a 
case  came  before  a  court  of  juitioe,  in  which 
it  was  more  proper,  1  hope  I  need  not  say  more 
necessary,  for  some  of  the  counsel  concerned 
to  have  made  observations  from  tbe  material 
part  of  the  evidence  given  on  both  sides. 

That  is  what  is  the  province  of  a  counsel, 
to  observe  how  lar  our  evidence  answered  the 
evidence  nven  on  the.bebalf  of  the  prosecution.. 

It  has  been  amou^  the  many  misfortunes  of 
the  defendant,  that  if  has  been  impossible  for 
any  one  of  her  counsel  to  have  attended  through 
this  whole  trial.  Mr.  Williams,  whose  proper 
province  it  was  to  have  replied,  has  necessariljr 
been  absent  during  great  part  of  the  evidence  ; 
therefore  it  is  impossible  Ike  him  to  dischaign 
his  duty  in  that. 

It  has  likewise  been  my  misfortune  to  be  ab* 
sent,  and  it  has  also  been  Mr.  Nares's  misfortune 
be  absent,  so  that  weconld  not  attend  upon  that 
part  of  the  evidence.  I  mention  this,  that  I 
may  lay  in  my  claim  with  your  lordship,  who 
bos  been  so  very  acute  and  attentive,  that 
whatever  observations  are  proper  to  be  made* 
the  jury  may  carry  the  facts  uoog  with  them, 
as  ivell  as  the  prosecutor's  charge ;  and  that 
vonr  lordship  will  be  so  kind  to  supply  what  we 
nave  been  ooliged  to  omit.  I  make  no  donbi 
but  you  will  do  so,  because  no  greater  accuracy, 
and  no  greater  attention  can  be  shewn,  than 
has  appeared  in  your  lordship  theeogfa  the 
course  of  this  trial ;  themfiNe  ny  clJMt  nil 
not  sufler  through  thie  absence. 

Recorder,  Yen  majF  assuee  yonmelvei  I 
shall,  and  I  hope  yon  will  be  preoenty  edwai 
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«^t»thej«ry;   aid  I  tbaV  nol  4ke  it  in 
ta  be  iaitnwtod,  if  I  malM  aoy 


Mr.  Horetoi*  WImd  onee  the  ease  is  in 
lairfit  I  am  vtry  aara  it  is  in  safe-handa. 

Mr.  l^Btv.  I  daiire  it  auy  be  proved  to  tka 
j»3r,  Ibat  tbe  daya  of  tbe  armai  of  the  letters 
fiw  Basingatoke,  are  Moada ja,  Wednesdays, 

*  Fridays. 


HasMt  'BjmMU  again. 

Mir.  "WUlu,  As  yoQ  are  an  officer  in  tbe 
Poat-offiee,  yoo  can  tell  what  days  of  the 
week  the  post  oomes  into  town  from  Basing- 
siid»  io  Hampabire.— ItoeaAi//.  It  comes 
in  en  Mondaya^  Wednesdays,  and  Fridays, 
and  no  other  days. 

Croaa-enmined  1^  Mr,  Motiuftu 

What  poat-road  does  it  lie  in  f— It  comes  in 
die  Pertsmouth  mail ;     it  is  in  the  western 


Does  tbe  Portsmonth  bag  come  through 
Banagsteke  ? — I  cannot  tell  Siat. 

Mr.  Doty.  Whether  the  Portsmonth  bag 
doea  not  come  through  Basingstoke  f  Or, 
whether  there  is  liot  some  erery  days  post 
eaoMS  throogh  Bisioffstoke  f— KavenAi/?.  Upon 
my  word  I  cannot  telT.  Basingstoke  bag  oomes 
in  three  days  a  week. 

Mr.  Morton,  That  letter  is  not  proved  erer 
lb  have  been  in  Basiogstoke  post-office;  it 
rBSMina  still  to  be  nroved,  that  there  is  an  erery 
dsy^s  post  oomes  tnrouffh  Basingstoke. 

Ifr.  Hoty.  Do  the  Basinntoke  letters  ever 
csme  in  on  any  other  days  besides  Mondays, 
Wedoeadaya,  and  Fridays  P—Haven^'//.  No, 
dw?  oonso  in  only  on  those  three  days. 

Mr.  I>airy.  When  does  the  Salisbury  post 
caese  in  f^^BavenhilL  That  oomes  in  tbe  same 
diya. 

[Mr.  Xhivy  prodneed  tbe  almanaeka  baek  to 
lf49,  whieh  proved  the  19th  of  January  waa 
never  on  n  Monday,  Wednesday,  or  Friday^ 
sbee  Jaaoary  1?49,  till  tbe  year  1753.] 

Mr.  Willes,  There  is  one  Anne  Jobuson, 
who  sweara  she  saw  Mary  Squires  at  Enfield* 
Wash  on  the  18tb  of  Jaauary  ;  and  she  has 
soora,  tbat  she  works  for  Mr.  Sroitberam ;  and 
that  abe  carried  home  her  first  work  for  that 
year  on  tbe  lath  of  January ;  and  thai  her 
master  constantly  put  tbe  woirfc  carried  home 
dawn  in  n  bepk;  and  we  have  that  book  to 
pieeo  it  waa  carried  bonke  on  the  88d  of  Ja- 


T%mui$  Smiheram  sworn. 

Mr.  WiUsi,  What  ia  your  boaioess  f-- 
Bmtkit  eiM.  i  keep  a  boarding-school  at  £n- 
isM  bigbway,  and  f  keen  a  shop  likewise. 

Did  yon  employ  one  Anne  Johnson  to  spw 
yavn  ibr  yon  f— I  did. 

Have  yen  a  beok  in  wblcb  yoo  set  down  tbe 
node  as  n  ia  brought  home  P— I  have ;  but  it 
is  aabhint  under  «y  Baoageownt;  I  leave  it 
la  my  Ibmily, 
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Do  yoo,  or  some  of  your  family,  pnt  down 
tbe  time  when  yon  deliver  out  work  to  be 
done  P — Yes,  Sir. 

Do  you  always  put  down  tbe  time  when  you 
have  It  brought  borne P — ^Yes,  Sir;  oue  co* 
luron  is  to  put  down  the  delivery,  and  the  other 
when  brought  home  spnu. 

Look  in  it  to  the  year  1753,  and  tell  whose 
band-writing  that  first  article  is. — It  is  my 
dauflrbter's  band-writiug ;  her  name  is  Anne 
Hudgel. 

I  see  in  it,  here  is  January  16,  one  pound  S. 
fine,  delivered. — ^That  is  the  work  delivered  out. 

Is  there  a  mark  upon  the  first  columu  that 
signifies  it  was  the  time  of  the  delivery  of  it  to 
be  spun?—* Yes,  here  is  Anne  Johnsou's  name 
on  tne  top. 

Here  is  Jaonary  33,  one  pound  S.  fine,  re- 
turned.— ^That  is  my  band-writiug,  tbe  deliver- 
ingout,  but  the  receiviDg  is  not  mine. 

Was  that  tbe  same  yam  that  is  returned  P— • 
I  take  it  so  to  be.    1  dkl  not  receive  it  myself. 

^    Cross-eiamined  by  Mr.  Morton, 

In  this  last  entry,  is  tbe  word  *  returned ' 
your  writing  P— It  is. 

When  was  that  word  wrote  P — Tbe  very 
same  day.  The  reason  of  it  is  this,  I  bad 
heard  she  bad  sworn  what  she  did,  and  I. 
looked  in  my  book,  and  I  aaid,  You  are  mis* 
taken ;  and  the  old  woman  was  so  angry,  she 
brought  home  my  work,  and  would  spin  no 
more  for  me ;  then  I  clapped  that  mark  upon 
it,  *  returned.'    She  returned  it  unfinished.  % 

Recorder,  When  yen  beard  what  she  swore 
— ^here  did  she  swear  ? — Smitheram.  Before 
the  grand  jury.  She  came  to  our  house,  and 
I  looked  io  the  hook  after  she  had  sworn.  I 
said.  Yon  brouj^ht  your  work  home  on  tbe  83d| 
and  you  are  mistaken,  or  to  that  eflect. 

lUcorder,  Waa  that  yam  you  delivered  to 
her  en  tbe  16tb,  tbe  aame  sbe  retumed  on  tbe 
S3d  P — Smitkeram,  I  cannot  tell  that ;  it  ia 
possible  sometimes  they  may  change  it. 

Aid.  Diekinton,  Dul  she  return  the  same 
weight?— iSffu^A^ram.  She  did,  tor  aught  I 
know  ^  I  did  not  take  it  in. 

Anne^  Hudgel  sworn. 

Mr.  Willet,  What  are  you  ?— Fnii^e/.  I  am 
danffhier  to  Mr.  Smitberam,  I  generally  keep 
tbisDook;  it  is  a  day-book;  1  make. marks 
when  delivered  out  and  when  brought  honie. 

Look  for  Anae  Jolmsdn'a  aceoont.«-Tbe  fiiit 
entrance  ia  my  father's,  and  that  of  beiog 
brought  home  spun  b  mine,  on  the  93d  of  Ja* 
nuary.  After  we  beard  abe  waa  concerned  in 
this  affair,  and  bad  sworn  to  the  18tb  day  of 
tbe  month,  we  told  her  it  waa  tbe  S3d. 

Can  you  recoUect  what  time  it  was  that  you 
told  her  she  was  mistaken  P— I  cannot  tell. 

Did  you  ever  tell  her  abe  waa  wrong  f<^No, 
;  but  I  beani  my  firtber  tell  her  ae,  tbougb 
1  waa  not  in  the  same  room. 

Had  yon  no  conversaiien  witb  her  about  it  f 
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Cron-examiiidd  by  Mr.  M&rtim. 

Did  oot  this  woman  apply  to  you  to  see  the 
tx>ok  ?— When  she  brought  the  work  home 
trndone,  she  would  see  the  book  to  tee  me  cross 
it  out,  thougli  she  could  not  read. 

Did  she  ever  appiv  to  you  to  see  the  time 
when  she  brought  toe  work  home?— I  do  uot 
remember  she  ever  did. 

She  has  sworn  she  did. — Very  likely  she 
iDi^ht,  but  1  do  not  remember  it,  nor  that  she 
did  till  after  the  time  she  swore  before  the 
grand  jury. 

Do  you  think  she  wouM  forswear  herself? 
.  —I  do  not  know  that  she  would. 

Mr.  Willes.  Did  not  your  father  tell  her  the 
wool  was  uot  brought  bone  till  the  9dd  ? — 
Hudgei  Yes,  Sir. 

Mr.  Davjf.   My  lord,  we  now  eall  witnesses 
•  to  the  support  of  the  characters  of  these  two 
Mopie  which  they  hare  impeached ;  that  is, 
Ezra  Whiffin  and  Fortune  Natos. 

I%omas  Sndtheram  again. 

Smitheram.  1  hare  known  Ezra  Whiffin  a 
year  and  a  half. 

Mr.  Willa.  What  is  his  general  character? 
—  Smithergm,  I  ncTer  heard  but  he  was  a  very 
boncil  man. 

Cross-examined. 

Bfr.  Morion,  Have  yoo  not  known  many 
honest  men  mistaken  in  point  of  time,  at  a 
Year's  distance  f-^Smtheram.  I  do  not  know 
out  I  hare. 

JoAn  Bomei  sworn. 

Barnes^  I  am  high  constable  of  Edmonton 
hundred.  1  know  Ei^ra  Whiffin  fery  well| 
and  hare  these  three  years  and  a  half;  ne  was 
two  years  a  neighbour  of  mine.  '  I  believe  him 
a  very  honest  man. 

John  Smart  wwcim. 

Smart,  I  am  an  attorney.  I  knew  Ezra 
Whiffin  all  the  time  I  lived  at  the  coffee-house 
at  Enfield. 

Mr.  Wilht.  How  long  is  that  f-^Smari,  I 
have  known  him  about  uiree  years.  I  never 
heard  any  harm  of  his  character. 

Thomas  Bell  sworn. 

BelL  I  live  at  Wahhain-Cross  at  the  Four 
Swans, 

Mr.  Willa,  How  long  have  you  known 
Fortune  Natiis  ?— Be//.  I  have  known  him 
about  fifteen  meoths ;  he  has  been  a  servant  to 
me  about  thirteen  months. 

Did  you  ever  know  him  before  that?'— No, 
Sir. 

flow  has  he  behaved  unce  be  worked  lor 
MQ?— Very  honestly,  Tery  civilly,  and  very 
indostfioosly. 

Do  you  look apoB  him  to  be  an  honest  man? 
«^Indeed  I  do.  He  aasista  to  brew,  and  gees 
oot  with  a  lo%d  of  hay.  Be  alwaya  behaved 
Very  hoBoitly.  Wheo  I  go  oot,  if  I  bid  him 
4lofittfa  thingfi  S  am  son  to  have  thom  done. 
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Mr.  Damn  Do  yon  think  he  wodd  Ibnwcor 
himself  ?— Be//.  1  do  not  think  bo  would. 
.  Mr.  WUki,  During  the  thirteen  nMnths  be 
has  been  with  you,  has  he  been  faithful  mod 
honest  f^^Bell.  Dnrmg  the  whole  time  I  do 
not  know  he  has  lold  me  a  lie.  I  have  eight 
servants  about  my  boose,  and  I  shonld  be  guid 
to  find  the  fellow  of  him. 

Mr.  Morton.  The  gentlemen  have  called 
some  fresh  evidence  in.  I  do  not  think  to  give 
it  any  answer ;  therefore  it  most  rest  upon 
these  people's  given  testimony. 

Here  the  material  things  are,  to  support  the 
letter  supposed  to  be  wrote  at  Basingstoke,  and 
to  contradict  Aune  Johnson, 

They  endeavour  to  support  the  letter  by  pro- 
ducing the  mau  again  from  the  post-office, 
who  tells  you,  the  post  comes  m  only  on  Moo- 
days,  Wednesdays,  and  Fridays,  from  BlMinff^ 
stoke.  Then  they  have  produced  some  old 
almanacks  to  shew  the  19th  of  January  was 
never  on  a  Monday,  Wednesday,  or  Friday, 
since  January  1749,  to  the  date  ^1769.  But 
thej^  have  not  proved  the  letter  was  put  in  at 
Basingstoke  yet :  that  remains  to  the  jury  ; 
and  the  post-mark,  I  own,  my  eyes  are  not 
fi^ood  enough  to  distinguish,  if  his  might  have 
been  made  clear,  if  the  man  that  received  it 
bad  been  called ;  and  If  be  had  shewed  he  bad 
received  that  letter  at  the  time  mentioned,  that 
ffoold  bare  carried  up  this  evidence,  that  I 
could  have  had  nothing  to  say  against  it ;  but 
whether  it  was  ever  put  into  the  office  at  Ba* 
singstoke  or  not,  that  must  be  left  to  the  jury  ; 
it  is  a  very  easy  thing  to  have  a  letter  dated, 
and  it  might  be  the  9th,  or  the  39thp  still  there 
is  no  conclusion. 

Now,  as  to  contradicting  Anne  Johnson,  a 
poor  old  woman.  What  does  she  swear?  She 
swears  she  did  apply  to  these  people  to  be  set 
right,  and  she  was  mlbrmed  by  their  book; 
therefore  she  woold  have  never  referred  to  that 
piece  of  evidence,  if  she  had  not  been  mistakoa 
m  what  she  swore;  it  is  only  a  mistake. 

Now,  after  we  are  done,  1  do  think  it  b  a 
great  misfortune  for  my  client,  that  the  other 
gentleman,  who  shonld  have  made  a  proper 
reply,  was  obliged  to  attend  elsewhere;  and 
was  I  to  do  it,  f  must  do  it  very  imperfectly ; 
and  so  I  rest  it  in  your  hands. 

Mr.  2>Bvy.  May  it  please  yoor  hudshif, 
and  you  gentlemen  of  the  jury ; 

AiW  so  ooneusi  a  time  taken  Up  in  this  trial, 
I  wish  I  cooM  dispeaso  with  giving  yoa  any 
farther  trouble. 

But,  gentlemen,  it  ia  my  doty  to  recall  yoor 
attention  to  the  evidence,  which  was  prodooed 
to  maintain  thia  indictnieni— to  reply  to  what 
has  been  urged  by  way  of  defenco  and  to 
make  each  oboervationa  upon  the  whole,  ao 
may  oonviaoe  you,  that  tne  evideaoe  for  the 
prosecution  stands  unanswered,  and  is  the  moat 
ladubitablo  proof  of  the  defendant's  guilt. 

Bsibie  I  eoier  upon  thia  undertaking,  which, 
I  am  aft«id,  will  engage  naoro  of  yoor  tima 
than  would  be  found  neoemaryy  if  the  ooodnol 


arn 


Jfm  Witfid  uiul  Corrupt  Perjury. 


A.S.  1754u 


£598 


mi  ihii  proteenlioB  was  in  abler  hands  than 
nine,  1  cannot  avoid  taking  nolios  of  the  grtat 
indolfcaee  with  which  this  cause  has  been  al- 
veady  Ihfoored.  For,  althooffh  fi?e  long  days 
Imve  been  emptoyed  in  this  loqairy,  yet  bath 
net  the  least  hint  of  impatience  dropped,  either 
film  the  Coart,  or  the  jury. 

To  the  honour  of  this  ooontr^  be  it  remem- 
kwed,  its  judges  always  administer  impartial 
JBrtiee  upon  the  most  deliberate  and  carefol 
mmination  ;  and  never  tbink  any  time  mis- 
spent, which  may  conduce  to  the  discovery  of 
troth.  There  was  indeed  a  particular  neces^ 
sity  for  a  very  solemn  examination  in  the  pre- 
sent case,  becanse  this  was  become  an  affair, 
not  only  of  great  importance  and  public  expec- 
tation, hot  also  of  no  less  intricacy  and  oiffi- 
calty, — arifling,  not  so  much  from  the  nature 
of  the  question,  as  from  the  donds  of  darkness 
in  which  it  was  inveloped  by  those,  who, 
merely  in  opposition  to  the  prosecutor,  adopted 
the  crune  of  penury,  and  formed  a  &etion  to 
snpport  it. 

fiut  each  is  the  force  of  truth,  and  ao  strongly 
^oes  it  shine  forth  in  this  prosecution,  that  itt 
•pposera  most  now  hide  their  faces,  and  re- 
ilect  with  shame,  that  they  have  contaminated 
themselves  with  the  guilt  which  they  are  no 
longer  aUe  to  conceal. 

Gentlemo),  as  in  the  outset  of  this  cause  I 
desired  yon  to  divest  yourselves  of  all  preju- 
dices, which  you  might  have  received  m  the 
defeodaot's  favour ;  so  now,  out  of  huinanity, 
I  would  cantion  yon  against  falling  into  the 
like  error  on  the  other  side,  on  account  of  some 
accidents  which  have  happened  during  the 
course  of  this  trial. 

The  insolence  of  mobs  about  this  court,  at- 
tempting to  over- awe  and  intimidate  justice, 
yon  all  have  observed,  and  some  of  you  have  fdt. 
.AUboo^b  the  design  of  these  outrages  was 
easily  discovered,  yet  it  would  be  very  hard 
that  such  misbehaviour,  however  occasioned, 
should  affect  the  unhappy  person  at  the  bar. 
She  has  enough  to  depress  her,  without  the 
additional  load  of  others  ffuilt ;  and  God  forbid 
we  should  attempt  to  cafl  in  tbe  aid  of  preju- 
dice aipiost  her !  We  desire  this  cause  may  be 
tried  singly  upon  its  own  merits,  and  that  there 
may  be  no  ingredient  in  your  consideration, 
bot  what  fairly  results  from  the  evidence  on 
both  sides. 

Yon  will  take  care,  ibr  yonr  own  sakes,  to 
discharge  your  duty  as  jurymen,  considering 
the  obligation  upon  your  conscience,  the  no- 
toriety of  this  cause,  and^  the  freedom  with 
which  men  will  hereafter 'deliver  their. senti- 
ments concerning  it  Yoo  will  consider,  the 
^es  of  the  world  are  now  upon  you ;  and  the 
cncamstaaces  of  ih^  cause  are  so  peculiar, 
and  have  been  so  nanch  the  subjea  of  con- 
troversy, that  the  liistory  of  t)iis  transaction 
hath  travelled  wherever  tbe  English  language 
is  understood.  And,  1  donbt  not,  yonr  serious 
and  solemB  determination,  upon  this  important 
occasion,  will  answer  the  ends  of  iustiee,  will 
grati^  the  univenal  curiosity^  and  will  prove 
a  h«tmg  honour  |o  yourselves, 


GentismsB,  when  yon  reflect  apon  the 
nature  and  circumstances  of  tbe  offence  this 
woman  stands  accused  of, — ^together  with  the 
purposes  it  wss  intended  to  serve, — the  fulness 
of  the  evidence  produced  to  prove  it,— and  the 
weak,  if  not  the  vjricked,  defence  attempted  in 
answer  to  it ;  yon  will  be  fully  satisfied,  how 
much  it  concerns  the  public  to  bring  this  de- 
linouent  to  justice. 

Of  all  the  crimes  the  human  heart  can  con- 
ceive, perjury  u  the  most  impious  and  detes- 
table, fiut  tbe  guilt  of  this  person  is  so  tran- 
scendent, that  it^seems  even  to  defy  aggra* 
vation. 

To  call  upon  the  God  of  troth  in  tbe  most 
solemn  manner,  and  upon  the  most  awful  oc- 
casion, to  attest  a  ialsbood — to  imprecate  the 
vengeance  of  heaven  upon  her  guilty  head- 
to  prostitnte  the  Isw  ot  the  land  to  the  vilest 
purpose— to  trinmph  in  the  ruin  of  an  inno- 
cent  fellow  creature— to  commit  a  murder 
with  the  sword  of  justice ;— and  then,  having 
stripped  her  own  heart  of  humanity,  by  all  tM 
arts  of  hypocrisy  to  insinuate  herself  mto  the 
compassion  of  others,  is  the  peculiar  sin  of  this 
person,  not  yet  twenty  years  of  sge ! 

One  would  wonder,  indeed,  At  the  folly  of  an 
attempt  to  impose  so  gross,  so  absurd  a  fals- 
hood  upon  the  world,  if  we  did  not  live  in  an 
age  wherein  nothing  is  too  incredible  and  fan- 
tastical to  be  well  received.— Let  it'  be  but  a 
novelty,  and  a  subject  of  admiratioo,  and  it 
cannot  fail  to  make  its  way  with  the  bulk,  tbo 
roost  ignorant  part,  of  mankind. 

How  this  strange  story  obtained  credit  so 
far  as  to  prevail  with  a  jury  to  convict  two  in- 
nocent women,  yon  have  seen  in  the  course 
of  this  trial.  For  that  there  was  false  evidence 
given  in  that  cause  by  one  witness  at  least,  ap- 
pears now  confessed  even  by  his  own  testimony. 
Scarrat  («f  whom  I  shall  have  occasion  to 
speak  more  hereafWr)  swore  upon  the  trial  of 
Squires,  that  Canniug's  information  before  al- 
derman Cbitty  thoroughly  corresponded*  with 
her  then  evidence :  but  be  now  owns,  he  does 
not  know  what  account  she  gave  before  the 
alderman ;  and,  upon  his  best  recollection,  ho 
admits,  in  effect,  that  her  information  to  Mr. 
Cbitty  was,  in  many  respects,  different  from 
her  evidence  upon  the  trial.  And  yet  this  was 
one  of  the  most  material  questions  in  the  wholo 
cau9e. 

It  is  no  wonder,  therefore,  that  this  story^ 
with  all  its  absurdities,  so  supported  by  pr^u- 
dice  and  perjury,  obtained  belief.  And,  that 
it  was  not  fatal  to  the  poor  wretch  destined  for 
a  sacrifice,  was  entirely  owing  to  tbe  interpo- 
sition of  a  magistrate,  whose  only  motive  to  it 
was  compassion,  whose  only  reward  the  bit- 
terest invectives. 

Gentlemen,  in  this  indictment  there  are  as 
many  assignments  of  perjury,  as  there  are  cir- 
cumstances in  the  defendant's  evidence,  from 
tbe  time  of  the  pretended  robbery  in  Moor- 
fields  ;  so  that,  if  any  part  of  her  relation  is 
false,  she  is  guilty  of  perjury  within  this  in- 
dicfment  However,  we  do  not  mean  to  cavil, 
and  catch  at  little  circumstances  \  for  the  proofs 
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we  hive  offmd  sre  stfffici^nt  to  uMy  til 
mankind,  tbat  the  wtiole  of  tliif  story  it  « 
fiction  from  the  bet^iooing  to  the  end. 

GentleineD,  as  this  was  a  case  of  ttnirersal 
itM|uiry,  the  nroiectttor  was  deskDus  of  ipving 
all  the  satisfaction  in  his  power:  for  thoogn 
the  indubitable  evidence  of  the  gfypsey's  inno* 
cence,  without  any  farther  proof,  would  have 
been  sufficient  to  joslify  his  owo  conduct,  and 
to  convict  the  defendant,  yet  his  regard  for  the 
public  called  upon  him  to  deteot  the  whole  im- 
jiostUre ;  and,  if  poss^ible,  to  put  an  end  to  all 
the  disputes  and  troubles,  to  which  this  mys- 
terious transaction  hath  given  rise. 

To  answer  these  purposes  effecfually,  there 
hath  been  a  great  variety  of  proof  laid  before 
you,  under  several  heads  of  evidence ;  of  which 
1  will  beg  leave  to  remind  you,  in  the  order 
they  were  given. 

Our  first  head  of  proof  was  to  the  aKbi  of 
Mary  Squires. 

With  regard  to  this,  and  the  answer  at- 
tempted to  be  given  to  it  by  the  defendant's 
witnesses,  you  will  be  pleased^to  recollect  the 
certainty  or  incertainty  of  theoTidenoe  on  botl^ 
sides,  as  to  the  identity  of  the  persons  sworn  to, 
and  the  exactness  of  the  times  in  which  the 
witnesses  swear  to  have  seen  them.  Fpr  a 
mistake  in  either  of  these  matters  will  account 
for  a  Tariance  in  the  testimony,  without  Im- 
peaching the  credit  of  the  witnesses,  which  I 
am  always  willing,  as  far  as  I  can,  to  avoid. 

In  the  first  place,  as  to  the  identity  of  Mary 
Squires. 

She  is  not  only  so  extremely  remarkable,  that 
it  is  almost  impossible  to  mistake  her  for  ano- 
ther, but  several  of  the  witnesses  for  the  pro- 
secution have  known  her  a  considerable  time, 
from  two  to  thirty  years  past,  and  have  often 
seen  her :  it  is  impossible,  therefore,  for  these 
people  to  mistake  with  regard  to  thb  petson ; 
and  if  they  did  not  see  this  very  woman,  they 
are  certainly  guilty  of  fieijury.  Besides,  the 
witnesses  for  the  crown  swear  not  only  to  the 
old  woman,  but  likewise  to  her  son  and 
daughter,  fbr  they  were  seen  all  together 
through  the  whole  journey ;  by  which  mean^ 
they  are  less  liable  to  mistake,  than  the  wit- 
nesses for  the  defendant. 

An  all  the  witnesses  to  this  head  of  proof, 
forty-one  in  number,  wilftilly  and  corruptly 
forsworn  f 

Through  the  whole  of  this  cause,  hath  the 
least  reflection  been  thrown  upon  the  cha- 
racter of  any  one  of  them  ? 

Has  it  been  even  suggested,  that  they  have 
any  interest  to  serve,  or  any  passion  to  gratify, 
which  could  lead  them  to  so  much  wickedness 
and  danger  ? 

Are  they  not  strangers  to  the  defendant,  and 
most  of  them  to  one  another,  living  at  remote 
distances  ? 

They  have  all  been  separately  examined ; 
and  1  refer  to  your  own  observation,  whether 
effecioal  caie  has  not  been  taken  to  prevent 
any  communication  between  them,  so  as  that 
no  one  witness  coold  possibly  know  another's 
testimony. 


And  yet  what  an  amaaing  eongmity  it  iher^ 
in  the  whole  of  their  evideooe ! — Not  a  mate- 
rial circumstance  varied  from !— But  tko  teali-- 
mony  of  each  witness  corresponds  so  ezactlw 
with  what  went  before  it,  that  it  demanw 
credit,  and  anthentioatea  the  eridenee  of  tte 
former. 

Consider  too  the  ?ariety  and  weight  of  ihm 
eireamstances  sworn  to,  and  the  oorrespen- 
dency  of  events  happening  in  consequence  oT 
theto.  The  dancing  at  Abhotsbury  ,--tlie  fidler 
there,— who  and  who  were  partner8,-^tho  wet 
night  at  Poriersham,— the  heavy  rains  tbnt 
fell  the  next  day,  and  the  waters  being  out  sti 
Dorchester,  two  days  after. 

How  notorious  are  these  facts,  and  how  easily 
disproved,  if  false ! 

l¥as  it  ever  known,  that  any  number  nf 
false  witnesses  pre-concerted  eireomstanoeoy 
which  ten  thousand  people  were  capable  ef 
contradicting  P 

Is  it  con^ehrable,  that  there  should  be  a  per- 
fect harmony  in  the  evidence  of  such  a  number 
of  perjured  witnesses,  concurring  in  chrenm* 
stances  of  public  notoriety  P 

Then  the  parting  with  Clarice  at  Ridgway, 
»-the  piece  of  nankeen  pawned  with  the  lumr- 
lord  for  a  reckoning,  and  produced  in  cvidenee 
with  the  man's  name  upon  it,— the  sktnnin|^ 
the  dead  horse,  mentioned  by  several  wimeflBen, 
—the  letter  from  Lncy  Sqoires  at  Basingstoke^ 
alluding  to  the  particulan  of  the  jooraev  with 
Clarke,  and  to  the  weather,  ^  hoping  ne  re- 
ceived no  illness  from  it,"— 

Were  these  drenmstances  all  pre-conoerted, 
or  did  they  really  happen  at  soeie  other  time^ 
than  that  to  which  they  ha? e  been  applied  bj 
the  witnesses  P 

Examine  then  into  the  certainty  of  the  evi- 
dence with  regard  to  time. 

Besides  the  impossibility,  tbat  all  the  wit- 
nesses, speaking  with  such  absolute  certainty^ 
and  referring  to  collateral  matters  incapable  of 
misleading  them,  should  mistake  in  this  re- 
spect ;  there  are  two  factf  before  you,  which 
prove  the  times  of  the  gypsies  being  at  Abbots- 
nury  and  Basingstoke  to  demonstration. 

The  time,  referred  to  by  the  Abbotsbory 
witnesses,  is  ascertained  by  the  books  beloog- 
inpf  to  the  Excise-oflloe.  Every  one  knows 
with  what  preciseness  these  books  are  kept,— 
that  not  only  the  days,  but  the  very  btwrs  of 
each  officer's  visits,  are  regularly  entered  m 
his  accounts  ;-*that  all  his  acts  and  entries  are 
scrutinized  and  chequed  by  a  supervisor,— and 
the  books  transmitted  to  the  General  Bxcise- 
office  in  London. 

Now  the  book  of  January  175S,  belooging 
to  the  Excise  at  Abbotsbury,  has  been  produced 
in  evidence  from  the  General  Excise- office; 
b  V  which  it  appears,  that  Andrew  Wake  was 
placed  at  AbbotslHiry  in  the  room  of  Ward,  the 
officer  stationed  there,  who  was  ill  and  incapa- 
ble of  duty ;  and  tbat  Wake  began  to  officiate 
in  the  Excis&>office  at  Abbotsbury  on  the  1st  of 
'  January,  and  continued  to  the  14th. 

Wakesweara,  and  is  confirmed  in  it- by  all 
the  witnesses  frem  Abbotsbury,  that  ho  came 
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t»  Oifcbm»%  hmce,  to  offiewte  aseioiKiDaii 
lA  ihe  room  of  Ward,  «i  lb*  wtry  day  tbe 
l^yasKt  CMne  tbcTVi 

Hera  tfiea  is  no  ponibility  of  mMake ;  and 
if  tiio  Abbo^aknary  witnenes  ore  pe^ared|  all 
the  Krt  of  the  witneaaca  nraat  be  ao  too ;  for 
tbe  wbole  endence  rekn  to  tb«  tonrn^  from 
amfa-PtaTOt  to  Abbotabor J,  and  from  Abbota- 
borj  to  BQfield  Waah ;  and  all  tbe  facta  awom 
ta  are  I3ce  ao  many  luikB  of  a  ebain,  dependti^ 
me  upon  another. 

It  ia  alao  reaiarkaUe,  that  thn  very  John 
QiUiona,  who  baa  now  gif«n  erideooe  of  tbia 
fet,  waa  pcodooed  aa  a  witoeas  of  oa  the  trial 
af  Mary  Sqoirea  in  February  1753 ;  uid  be 
then  gave  the  aaaao  eirideocehe  baa  f^iven  now ; 
and  with  the  aame  ctrcamstanoe  relating  la  tbe 

what  circomatance  bo  recollected  tbe  day  of 
the  gyfinea  eoming  lo  Abbotabary,  tbb  waa 
faia  anawer  ;  **  Tbero  came  an  exciseman,  one 
Aadiew  Wioka  or  Weeks,  to  officiate  tbere  for 
aae  John  Ward,  who  waa  aick,  and  I  put  tbe 
day  of  the  month  down  when  he  came  there ; 
fir  the  Exmae-office  is  kept  at  my  bouse." 

It  ia  alao  ebaenrable,  tbat  Oibbona  waa  in- 
dialed  for  pevjory  In  tbat  e? idenee.  What 
bat  tbe  coaaeiooaneaB  of  truth  oonld  now  ea- 
aaorage  him  lo  repeat  tbe  aame  evidenee,  and 
laa  the  hazard  of  a  aeoond  proaecution  f 

Another  cirenmatanoe  equally  demonstrates 
the  tioae  of  the  gypaiea  beings  at  Basiogrgtoke. 
The  letter  wrote  tbere  by  tbe  witneaa,  Mrs. 
Varria,  for  Locy  Squirea  to  Clarke,  beara  date 
Ihe  18tfi  of  January,  and  sbe  aweara  tbat  waa 
Ihe  day  on  which  it  waa  written. 

On  the  outside  tbere  appears  tbe  mark  of  tbe 
general  Pqat-Office,  in  London ;  and  if  tbhi 
letter  went  from  Baaingstoke  on  tbe  18tb,  it 
aanat  come  to  London  on  tbe  19tb,  for  there  ia 
■a  peat-mad  from  Basingatoko  to  Abbotsbnry, 
bat  by  way  of  London.  But  tbe  post-mark 
aat  bauff  very  legible,  tbe  clerk  of  tbe  western 
■Mil,  hdongin^  to  tbe  General  Post-office,  k 
IpUed  to  dear  np  this  matter. 

He  telle  yon,  that  tbe  peat  cornea  in  from 
BaamfBloke  on  no  otber  days,  but  'Monday, 
Wednaaday,  and  Friday  ;--tbat  by  tbe  nioeat 
abaiiintion  he  ia  aUe  to  make  (and  lie  produces 
aanae  Mampa  belonging  to  tbe  post-office  to 
vcrilV  hi*  ebaervatiao),  this  letter  came  into 
XioadiMi  on  the  19tb  or  31kb  of  January,  and 
he  given  you  bis  reaaona  for  saying  ao.  Tbe 
only  lemaining  doubt  then  ia,  as  to  tbe  year ; 
fiar  the  iaat  figure  being  torn  off,  tbere  being 
aaly  three  figorea  175-,  tbe  eounael  for  tbe 
ienadant  hare  tboa^t  fit  to  ndy  upon  it  aa  a 
aapilal  abjeefion,  inaraoatingaa  if  it  bad  been 
'Isni  oiPeB  pnrpoae  to  mialead  you ;  but  at  tbe 
taaw  tioae  they  admit,  tbat  if  tbe  whole  date 
had  appeared  perfectly,  the  fad  intended  to  be 
prar ed  by  it  would  bare  coBcloded  irreatatibly 
^aa  mem. 

Now  it  happena  Tery  fortopatdy,  tbat  tbia 

ddbct  eaa  he  auppUed  by  another  eridence, 

wbieb  pivrea  Haelr ;  and  that  ia  the  Almanack. 

I  bare  all  tba  Almanacka  nice  1749  now  in 
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my  bead,  which  I  deaire  yea  will  examiBa 
yourwivea ;  and  by  them  it  appears,  tbat  no 
19tb  of  January,  since  January  1749,  baa  bap* 
pencd  upon  a  Monday,  Wednesday,  or  Friday, 
ascent  in  1753,  when  it  happened  on  a  Friday  ^ 
and  oy  the  three  figures,  wnich  remalo  in  tbia 
letter, 4be  year'a  date  must  be  either  1750^  6Ji 
59,  53,  or  54. 

To  this  ciieomslanee  yon  will  be  pleaaad  la 
add  anotber,-^tbat  all  the  witneaaea  mention 
tbe  daya  of  tbe  week,  aa  well  as  tbe  daya  of 
the  month ;  and  if  you  trace  tbem  in  all  their 
teatimooy,  from  Friday  the  fi9tb  of  Deoember, 
at  Sootb-Parrot,  to  Wedneaday  tbe  34th  of 
Januarys  a^  Enfield- Waah,  you  will  find  tbe 
wbole  erideace  rrfera  to  tbe  gypsiea  being  at 
Basingatoke  on  Tharaday  tbe  Ifitb  of  Januaiy. 

Tbia  observation  will  entirely  vemore  the 
only  doubt  of  tbe  neat-officer,  whether  the 
post-mark  is  tbe  lOtn  or  99tb  of  January.  For 
tbe  daya  of  tbe  week,  awom  to  by  all  the  wit. 
aeaaea,  oorreapond  exactly  to  their  being  at 
Basingstoke  on  a  TburadaT;  and  tbe  Alma* 
nackawill  inform  you,  tbat  tbe  99th  of  January 
baa  not  happened  on  a  Friday  for  aereral  years 
past. 

From  all  wbiob  it  appeara,  that  the  wimeaaaa 
are  aa  little  liable  to  mistake  in  point  of  time,  «| 
in  respect  of  tbe  person  of  Mary  fiqnirea.  And 
thereiore,  upon  tbe  whole  of  ttiia  evidence,  1 
will  Tenture  to  say,  no  man  liring  can  doubt 
tbat  these  gypsiea  were  at  Abbotsbury  on  tbe 
1st  of  January. 

For,  through  the  whole  chain  of  erideneO  to 
proTo  it,  I  appeal  to  your  own  observation, 
whether  all  the  circamstancea  have  not  been 
aapported  by  tbe  best  testimony  and  the  clearest 
proofs,  in  their  nature  they  are  capable  of  re- 
oeiving  ?  And  whether  it  would  not  be  aa  im* 
reaaonable  for  one  to  doubt  the  fiust  they  con- 
duce to  prove,  aa  it  wouki  be  to  believe  the 
atory  they  are  intended  to  contradict  f 

Sorely  there  never  waa  aqcb  a  variety  of 
ctrcumstanoea  so  clearly  and  completely  proved 
in  any  case,— eorely  there  never  waa  a  case 
atanmng  ao  little  in  need  of  it  I 

But,  aufficient  as  it  may  be  thought  for  the 
defendant'a  convictioB,  this  is  for  from  being 
tbe  best  partof  thecaae.  For  though  this  fiilly 
proves  the  defondantwas  not  robbed  by  Mary 
Muires,  yet  it  goea  no  farther.  But  the  real 
of  the  evidence  for  the  crown  entirely  over- 
Ibrowa  tbe  defendant's  whole  story,  and  evinces, 
to  the  utmost  degree  of  certamty,  that  she  ia  an 
impostress. 

To  tbe  evidence  of  Mr.  Alderman  Chitty, 
Mr.  Naab,  Mr.  Aldridge,  and  Mr.  Hu^ue,  yonll 
be  pleased  to  apply  an  obaervation,  1  took  the 
liberty  to  mention  in  the  opening,  and  which  I 
apprehend  to  bo  wery  reasonable,  That,  if  the 
defendant  waa  really  coafioed  m  this  room  at 
Wella*s  twenty-eight  days,  tbere  beingf  light 
enough  to  see  every  part  of  it,  she  could  not 
poBsiUy  fiul  of  giving  an  exact  deacriptiott  of 
It ;  much  leaa  eoubl  ahe  meatiao  things  that 
were  not  tbere. 

Now  theaocomit  ahe  ga?e,  befiNe  ahe  was 
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cinied  dowo  to  Enfield  on  the  Itt  of  FdHroary, 
if  liable  to  olgection  both  in  reipect  to  ill  de- 
fectiTenesal,  and  its  falsity. 

To 'try  the  trath  of  any  relation,  when  its 
nalheniictty  most  depend  npon  the  credit  of 
the  relator,  we  should  inquire,  whether  at  all 
times,  in  all  places,  and  upon  all  occasions,  he 
tells  the  same  story,  with  all  iti  circumstances, 
in  the  same  nniform,  infariable  manner. 

The  gentlemen  of  counsel  fbr  the  defendant, 
aware  of  the  force  of  this  ohser? ation,  have, 
with  sfreat  judgment,  endetTOured  to  apply  it 
in  their  client's  faroar,  in  respect  to  some  rew 
particulars  pretended  (but  far  mm  being  suffi- 
ciently prored)  to  hare  been  described  by  her, 
upon  the  SOth  of  January  at  her  mother's,  and 
Bpon  the  1st  of  February,  with  regard  to  the 
^prospect  from  the  window. 

In  thefirst  place,  her  description  is  extremely 
^defectire. 

When  she  was  asked  by  Mr.  Alderman  Ghitty 
to  enumerate  all  the  particulars  in  the  room, 
by  which  her  veracity  was  to  be  tried,  and 
when  it  eo  much  concerned  her  to  recol- 
lect the  whole,  she  omitted  sevend  matorial 
things,  which  could  not  possibly  escape  her 
obsmation  for  n  whole  month  together.  The 
jack-line  and  pulley,  and  the  broken  casement 
over  the  chimney,  entirely  fbigot.  The  three 
■addles  are  not  one  of  them  mentioned,— nor 
the  chest  of  drawers.  And,  instead  of  mte- 
tioning  half  a  load  of  hay,  she  in  eflect  denied 
there  was  any;  for  part  of  her  complaint, 
which  melted  the  hearts  of  her  friends,  as  they 
themselves  have  sworn,  was  the  want  of  any 
thing,  but  the  cold,  bare  floor  to  lie  upon. 

Can  it  be  pnstended,  that  any  alteration  had 
been  made,  between  the  time  of  her  pretended 
escape,  and  her  going  there  again  in  tnree  days 
afler?  On  the  contrary,  is  it  not  fully  proved, 
that  all  these  things  had  been  there,  unmolest- 
ed, for  a  very  long  tune?  Had  they  not  murks 
of  anti(|uity, — -toarks  which  could  not  be  made, 
but  by  Providence  itself,  or  by  the  creatures  he 
formed  for  the  purpose  P  When  the  chest  of 
drawers  was  removed,  in  order  to  see  if  it  had 
been  newly  put  there,  it  rended  from  the  wall  a 
thousand  cobwebs,  covered  with  dust. 

The  same  observation  occurred,  upon  re- 
moving the  broken  casement  from  off  the 
chimney  ledge;— that  also  appeared  to  have 
•been  fixed  there  by  many  generations  of  spiders. 

And  it  is  remarkable,  that  the  defendant  her- 
self was  so  struck  with  the  force  of  these  ob- 
jedtioos,  and  fhund  herself  so  much  in  danger 
of  immediate  detoetion,  that  she  then  pretended 
to  recollect  some  of  the  things, — particnhiriy 
one  of  the  saddles,  which  you  are  to  suppose 
she  had  forgot. 

This  proves,  at  least,  that  the  things  had  not 
been  put  there  to  deceive  her.  And  to  satisfy 
Tou  that  her  not  having  mentioned  them  in 
her  infnrmation  did  not  proceed  from  hurry  or 
surprize,  Mr.  Alderman  €hitty  swears,  she  was 
.onder  examination  above  an  hour,  with  all  her 
friends,  and  none  elseaboat  her;— nnd  that 
nfUr  rseonnting  all  the  partinkri  the  thoogbt 


fit  to  mention,  she,  apprised  of  the  danger  ef 
omitting  any  thing,  was  again  asked,  **  Whe- 
ther there  was  an  v  thing  else  in  the  room  V* 
To  which  she  coolly  and  deliberately  answeiedy 
**  Nothing  but  the  things  in  the  paper." 

But  what  excuse  soever  may  be  invented 
for  the  defectiTeness  of  her  description,  who 
can  account  fbr  its  falsity  P  How  came  she 
to  swear  to  an  old  stool  or  two,  an  old  taUe,  old 
pictures  over  the  chimney,  and  a  grate  in  the 
chimney  P 

Is  it  not  most  certain,  none  of  these  things 
were,  or  had  been,  in  the  room  P  The  proofs,  that 
some  of  them  had  not,  are  so  strong,  and  of  sunk 
a  nature,  that  one  is  tempted  to  say,  Tlie  finger 
of  God  points  out  the  discovery  of  this  im* 
posture. 

Had  this  woman  been  once  in  this  room, 
even  five  minutes  together,  could  she  possibly 
have  mistaken  it  for  a  little,  square,  dark  room  f 
She  might  as  well  have  called  it  an  amphi- 
theatre, or  a  ship ;  for  no  description  could  bo 
more  unlike.  And  yet,  ^ou  must  either  think 
she  was  actually  there  with  her  eyes  open,  light 
shining  through  two  windows  and  a  thousan4 
holes,  and  a  month's  leisure  for  observatiooi  or 
dse  that  she  is  guilty  of  peijury .  For  no  cha- 
rity can  impote  all  this  to  mistake. 

Gentlemen,  the  pretended  manner  of  her 
escape  is  another  proof  of  her  guilt. 

At  first  she  swore  she  escaped,  *«  by  nMJdng^ 
a  hole,  and  removing  a  pane  of  glass,  and  so 
sliding  down  over  a  pent-  house.''  But  when 
she  Mierwards  went  down  to  make  observa- 
tions, seeing  the  wall  perpendicular  from  botk 
windows,  and  that  there  was  no  pent- house  or 
shed  near  it,  she  cut  the  knot  she  could  not 
untie,  and  boldly  swore,  **  she  jumped  out  of 
the  window." 

Was  there  no  other  evidence  in  the  cause, 
this  alone  wouhl  be  sufficient  to  falsify  Imr 
whole  story. 

But  she  was  so  nulnckv*  as  to  give  still  fur- 
ther proofii  of  her  own  guilt ;  and  not  only  con- 
tradicted herself,  but  aided  the  detection  of  her 
mother's  evidence. 

Her  account  of  being  carried  between  two 
men,  one  at  each  arm,  through  Bish<^isfato- 
street,  is  totally  irreconcilable  with  her  being 
stunned  by  a  blowifi  Moorftekls,  which  *'  threw 
her  into  a  fit,  wherein  she  remained  insenaibia 
for  four  hours  after." 

The  mother  had  advertised  her  beuy  heaid 
to  scream  in  Bishopsgate-street. 

Is  it  not  marvellous  that  Bishopsgato-atrect 
should  be  mentioned  by  both  BMther  and  dangh- 
ter  upon  the  same  occaskm,  when  they  had  not 
seen  each  other,  and  this  too  merenr  by  the 
force  of  imMnatkin  1  For  the  daughter,'  yoa 
see,  had  no  foundation  for  saying  it ;  and  what 
led  the  mother  to  it,  I  shall  sp^  of,  when  I 
come  topbserve  upon  her  evidence. 

The  multiplying  four,  five,  or  six  pieces  of 
bread,  into  fbor*aiM-twenty,  will  not  be  thought 
a  trifling  mislake,  when  we  are  tracing  tho 
several  marks  of  falshoed,  to  detect  so  strango 
a  tale. 
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When  alM  applied  for  a  warrant  againil  tbe 
vanttt  who  had  takeo  her  stays,  did  she  give 
aay  descriptioo  of  Marjf  Squires,  who,  you  see, 
is  marked  so,  as  to  distioguish  her  from  all  tbe 
rest  sf  the  creation  ?  The  defendant  had  told 
bcr  whale  story  in  the  bearing  of  honest  Mr. 
Sesnat,  who  had  been  acquainted  with  Mrs. 
Wdb^  hut  did  not  discover,  by  any  description 
af  the  defendant's,  that  Wells  was  not  the 
woman  wlio  had  robbed  her.  For  Scarrat  was 
present,  when  a  warrant  was  grantol  against 
Weila  for  tbe  felony. 

By  wbaft  name  wUl  yon  call  him,  if  he  knew 
this  te  he  » iniatdKe,  without  attempting  to  rec- 
tify k? 

One  of  her  own  witnesses  proret,  that  when 
she  was  going  up  the  great  slair-oase,  she  said, 
^  Theae  are  tne  stairs  up  which  I  was  carried." 

This  was  after  she  had  been  in  the  kitchen  ; 
Ibr  they  All  agree  she  was  first  carried  into  the 
kitten,  but  took  no  notice  there,  that  it  was 
the  place  wherein  she  had  been  robbed  of  her 
sta^ a,  or  that  it  was  contignous  to  the  room  in 
wbwh  she  bad  been  confined.— They  all  agree 
iifcewiee,  that  she  went  op  the  great  stair-case 
into  all  the  rooms  of  the  bouse  to  which  it  led, 
without  the  least  intimatidn,  that  the  room 
aought  for  was  upon  a  lower  floor,  and  hut  six 
•r  seven  steps  from  the'groond. 

Her  behaviour  open  ma  occasion  staggered 
the  ftith  of  her  friend  Adamsan.  Even  he 
thsoght  it  a  strange  mistake. 

Geatleaien,  the  next  evidence  we  troubled 
yon  wiib,  waa  out  of  her  own  month.  That 
wiCncaa,  though  unfit  to  be  believed  in  any 
Iking  efae,  may  fairly  enough  be  admitted  to 
give  testimony  i^inst  herself;  for  the  best 
kind  of  evidence  IS  confession* 

Before  Mr.  Alderman  Chitty- she  swore,  she 
had  not  drank  up  all  the  water,  even  at  her 
csonng  away,  but  USi  some  of  it  behind  her. 

Before  Mr.  Fielding  she  swore,  she  drank  it 
all  up  on  the  Friday. 

In  this  court  she  swore,  that  aha  drank  np 
the  last  drop  about  half  an  hour  before  her 
escape. 

Let  foetion,  in  the  mask  of  charity,  suggest 
mistake  and  inadvertency,  to -palliate  these  Mlf- 
csotvadictions  as  much  as  the  defendant  can 
wish ;  yet  what  regard  is  due  to  her  oath,  who 
ean  he  drawn  in  to  swear  so  rashly  P 

Sball  one,  detected  of  so  gross  prevarication, 
be  beKeved,  upon  her  single  testimony,  in  the 
most  marvellous  tale  which  was  ever  beard  P 

Shall  that  tale,  patched  up  with  irrelative 
ahcnmatances,  stand  a  moment  in  competition 
with  the  indubitable  proof  of  its  falsity  P 

Our  next  evidence  was  the  positive  testi- 
msny  of  eleven  witnesses,  in  absolute  contra- 
diction to  the  wbde  story  of  the  defendant's 


It  was  proved  by  most  of  those  witni 
saeh  wttaeas  referrmg  to  several  circumstances, 
sad  each  drcuaMtaaoe  supported  by  other  tes^ 
tfteony,  that  Natns  and  his  wife  lay  in  this 
Hrj  room  erery  night  af  the  month  of  Ja- 


Is  it  even  attempted  in  tbe  defenbe  to  deny 
this  P  No  other  answer  is  given  to  it  than  bv 
attacking  tbe  characters  of  Natns  and  Whi^ 
fin,  whidi  I  shall  observe  upon  hereafter, 
though  it  does  not  depend  merely  upon  their 
credit^ 

White,  tbe  officer,  swears  he  saw  Natns'a 
wife  coming  oat  of  this  room,  as  if  just  out  of 
bed,  in  the  morning,  when  he  went  down  with 
Mr.  Alderman  Cbitty's  warrant  to  apprehend 
the  people  of  tbe  house.  The  bed  or  straw, 
with  a  sack  of  wool  for  the  bolster,  was  parti- 
cularlv  described  by  him,  and  many  others. 

Is  there  any  answer  given,  or  even  attempted, 
to  any  part  of  tbe  evidence  whic^reJates  to  the 
cutting  the  trees  P  and  yet  that  evidence  ia 
totally  incompatible  with  the  truth  of  tbe  de- 
fendant's story.  So  is  the  evidence  with  re- 
gard to  the  sign -irons  bought  bv  Whiffin,  and 
taken  oat  of  this  very  room  whiks  Natus's  wife 
lay  in  tbe  hay-bed ;  which  also  stands  clear  of 
cootradictiou. 

Permit  me  now,  gentlemen,  to  make  a  ge« 
neral  observation,  which  goes  to  all  the  wit- 
nesses  for  the  crown ; — that  their  behaviour* 
and  the  manner  of  their  giving  testimony,  from 
first  to  test,  carries  with  it  the  air  of  sincerity 
and  candour. 

Was  there  a  single  witness  produced,  who 
seemed  in  the  least  inclined  to  suppress  the 
truth,  or  who  heritated,  prevarieated,  or  waa 
pinched  at  any  question  ?  Did  they  not,  every 
one  of  them,  speajG^  out  fully,  clearly,  and 
openly,  so  as  even  to  force  your  assent  to  the 
evidence  P  Bat  to  how  few  of  the  defendant's 
witnesses  may  the  like  observation  be  applied  P 
I  apDeal  to  your  senses,  whether  truth  is  not 
visibly  marked  in  this  prosecution. 

This,  gentlemen,  I  think,  is  in  general  the 
substance  of  tbe  evidence  for  tbe  crown. 

I  have  recollected  it  as  well  as  I  coiild,  with- 
out  troubling  yon  with  every  minute  drcum- 
stance,  which  might  possibly  lose  its  force  by 
a^tedioos  repetition.  And  when  I  reflect  that 
all  this  weight  of  evidence  is  to  prove  that  false, 
which  in  itself  is  impossible  to  be  true,  I  have 
more  need  to  apokigise  for  having  already 
taken  up  so  much  of  your  time. 

But,  gentlemen,  how  well  supported  soever 
this  charge  i^Bfainst  the  prisoner  is,  she  had  yel 
a  right  to  give  the  best  answer  to  it  in  her 
power ;  to  which  you  have  attended  with  ,un« 
wearied  patience.  And  this  defence,  if  what 
has  been  attempted  deserves  to  be  so  called,  I 
must  now  beg  leave  to  consider  and  reply  tp. 

In  order  to  bespeak  your  approbation  of  what 
was  to  follow,  the  gentlemen,  who  are  of  coun- 
sel for  the  defendant,-  were  pleased  to  'make 
their  first  address  to  your  passions ;  they  hope, 
that  if  this  case  should  appear  doubtful,  if  you 
can  impute  the  defendant's  evidence  to  a  mis- 
take with  regard  to  tbe  person  of  Mary  S^uires^ 
your  compassion  ^ill  incline  you  to  acquit  her. 

In  this  I  agree  with  them  most  heartily ; 
and  so  for  as  your  humanity,  under  the  regu- 
lation of  reason,  can  afibni  her  any  assistance, 
i  wish  her  the  fuU  ei^yment  of  it.     If  k' 
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•hoQld  lead  too  to  acquit  ber,  I  tbali  for  my 
own  part,  anal  hope  every  one  eUe  will,  cheer- 
foUy  aoqaieaoe  uncler  yoar  Terdict. 

But  you  will  retDemher,  that  when  man 
.fuffer  their  compoasioo  to  silence  the  calb  of 
reason  and  justice,  they  prostitute  the  brightest 
onuiaient  of  human  nature; — tliat  the  most 
deserving  cbject  of  our  tenderest  concern  is  the 
oaoMnoawealtfa ;— and  that  whenever  ws  ex- 
tend compassion  to  any  one,  at  the  expence  of 
the  pid>lic,  we  are  guilt}r  of  the  highest  injus* 
tice,  and  answerable  for  it  to  society. 

1  could  wish  indeed,  for  her  own  sake,  that 
Ae  defendant's  title  to  humanity  from  others, 
bad  received  no  iaterraption  from  the  want  of 
it  in  herself. 

When  a  poor,  friendless  wretch,  the  object  of 
no  one's  pity,  sisod  at  this  bar  upon  tnal  for 
lier  life ;  ithe  least  remains  of  humanity  would 
have  suggested  to  this  defendant  to  relax  a  little 
of  her  severity  towards  her-^If  there  was  a 
possibilitT  of  mistake,  compassion  would  have 
mdined  her  to  doubt  at  least ;  but  if  there  was 
DO  powibility  of  it  at  that  time,  why  should  it 
be  sugsreated  now  f 

8urdy,  the  defendant  can  hare  no  nretenoe 
to  tfaif  plea,  having  disowned  it  hcrsa^^  upon 
the  most  solemn  occasion. — She  swore  posi- 
ti^y  to  take  awav  an  innocent  woman's  life ; 
and  being  now  culed  upon  to  answer  for  it  in 
a  crioainal  proeectttipo,it  is  too  late  to  pretend 
aba  was  mistaken. 

It  iapbjected,  with  an  air  of  great  serioos- 
■ess,  that  the  evidence  for  the  prosecution  ia 
insnflicieot,  because  there  is  no  proof  where  the 
defendant  reall^^  was  daring  the  month  of  Ja- 
ttqary.— An  objection  which  has  been  sounded 
in  the  ears  of  the  moltitude,  who  have  been 
JMed  into  a  conclusion,  that  if  the  prosecutor 
eould  not  prove  this,  she  must  have  been  con- 
fined at  Welto's. 

I  fin  sorry  the  defendant's  coonsel  have  no 
better  opinion  of  this  jury,  than  to  imagine  that 
tbey  are  to  be  captivated  by  such  an  objection. 

It  was  incumbent  on  the  prosecution  to  prove 
ahe  was  not  at  Wells's;,  and  if  ahe  was  not 
tbere>  it  is  of  no  coneeqnonce  where  she  was. 

However,  if  it'coold  be  fully  proved,  though 
It  be  merely  a  question  of  cariosity,  I  should 
be  glad  or  it,  for  the  sake  of  silencing  every 
damour.  But  her  friends,  to  do  them  justice, 
bate  been  so  faithiiil  to  her,  that  this  secret  is 
yet  impenetrable. 

I  am  strongly  inclined  to  tnekide  Mr.  Scar- 
rat  in  this  compliment ;  though  I  cannot  con- 
ceive so  highly  of  him,  as  to  suppose  he  would 
retain  this  secret  at  the  expence  of  his  interest ; 
and  therefore,  when  he  finds  the  divulging  it 
conaislent  with  his  own  safetj^,  he  may,  per- 
bapB,  choose  to  oblige  the  public  with  this  dia- 
covenr,  rather  than  satisfy  justice  in  a  way  that 
may  be  more  inconvenient  to  him. 

This  man's  behaviour,  throughout  the  whole 
of  this  affair,  according  to  hn  own  account  of 
It,  will  save  me  firom  the  imputation  of  a  rash 
auffgestion.  He,  who  thought  fit,  at  first,  to 
bidp  her  to  a  descriptioBi  by  which  her  evidttice 


was  afterwards  to  be  authenticated,  and  to  per* 
jure  himself  ia  order  to  corroborate  that  avi- 
dence,  may  fairly  be  presumed  a  principal 
agent  in  the  whole  contrivance. 

Where  was  shef  is  a  question  we  am  not 
concerned  to  resolve:  but  if  you  desire  to  bo 
further  satisfied  in  it,  aak  l&arrat :  if  he  re- 
fuses to  inform  you*-ask  the  mother:  if  abo 
too  refuses  it^— 1  would  refer  you  to  her  con* 
juror :  and  if  he  would  reveal  so  much  of  his 
art,  as  to  inform  you  what  led  him  to  tell  Mrs. 
Canning,  that  her  daughter  was  in  the  hand* 
of  an  old  woman,  and  would  soon  return,  you' 
would  not  be  far  from  unravelling  this  mystery. 

But  in  all  likelihood,  the  time  is  not  far  off 
for  an  ample  discovery. 

The  defendant  has  been  hitherto  very  wdl 
Supported  by  her  managers  (that  being  the 
name  by  which  her  friends  have  thought  fit  to 
call  themselves  in  ibeir  late  advertisement.) 
But  when  she  shall  be  delivered  up  to  justioe» 
and  find  that  those  people  can  no  longer  protect 
her ;  when  she  shall  sertonslv  reflect  upon  tho 
distress  to  which  her  guilt  nas  reduced  her; 
conscience,  perhaps,  may  prompt  her  to  atooa 
in  some  measure  for  the  mischiefo  she  baa  oe* 
casioned,  and  she  ma^,  at  the  same  time,  bono 
to  obtain  someramiasion  of  punishment,  by  Ibo 
gratification  of  an  univerMd  curiosity. 

But,  say  the  gentlemen,  why  not  call  Loey 
Sqnirea  to  confirm  her  brother's  evidence  f  Sbo 
waa  a  fellow-traveller  with  him  and  her  mo* 
ther  through  the  whole  journey ;  and  Iherefiiro 
they  insist,  tliat  our  not  producing  her,  which 
they  call  a  concealment,  is  the  strongest  proof 
in  the  world  that  the  evidence  of  her  brother 
was  fiilse. 

Was  she  concealed?  You  saw  ber  every 
day  dnring  the  whole  trial ;  she  b  yet  in  court ; 
and  if  you  think  it  would  be  material,  in  o 
caae  of  so  much  consequence,  yoo  have  a  right 
even  now  to  ber  ovideoca. 

But  the  true  and  only  reaaon  of  our  not  cafl* 
ing  her,  is  her  gross  stupidity:  before  ber 
brother  was  examined,  I  confess  it  was  oor  in* 
tention  to  have  called  her  to  the  same  facta  | 
but  finding  that,  in  the  courw  of  his  very  long 
cross-examination,  he  had  fallen  into  noaoy 
blunders,  and  being  told  that  Lucy  was,  if 
psosiMe,  still  more  stupid  than  him,  we  did  not 
think  it  prudent,  to  riak  the  creilit  of  any  part 
of  our  case  upon  the  evideoce  of  such  a  sill  j 
creature. 

The  ob|ection  to  the  brother'a  evidenoe^ 
firom  his  bein^  so  much  more  exact  in  the  par* 
ticnlara  of  his  journey  from  South- Parrot  to* 
wards  London,  than  from  London  downwards, 
will  have  no  weight,  when  yon  consider  that 
his  memory,  aa  to  the  former,  has  been  re- 
freshed by  bis  having  since  travelled  that  road 
with  Mr.  Willis,  and  others,  five  times,  fin  order 
to  ascertain  the  places  particuku'ly ;  nnd  that 
his  not  having  re-travelled  any  part  of  the  road 
through  whi<»i  he  bad  gone  before  he  reached 
South- Parrot,  is  the  probable  and  oatuial 
tepson  of  hie  ineapaci^  10  dfliciribe  tbo  otbor 
partofhis  jonmey. 
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Totf  Bity  ^mly  ooocdTe,  id  what  An  irre- 
gohr  manner  gypsies  dealing  in  smnggled 
goadi  traTerta  the  conntry.  They  aroiil 
aaarkel-towaa  as  moch  as  poMuble ;  far,  beinf 
▼sgahands,  they  are  aware  of  the  danger  of 
laKiif  into  the  bands  of  the  civil  magistrate. 

B«t  why  nai  call  Virtne  Hatl,  in  order  ta 
support  ber  recantation  from  her  effdence 
agamst  Squires  ?  The  learned  grentleman,  who 
Mde  that  objectioo,  supposes  the  omission  lo 
arise  from  our  apprehension  she  would  faa?e 
lehpsed.  If  that  be  really  his  opinion,  I 
should  be  glad  to  know,  why  she  was  not 
eaHed  for  the  defendant?  For,  they  know,  ahe 
has  attended  the  trial  every  day. 

There  are  two  reasons  why  we  did  not  pro- 
duce ber  as  a  witness ;  one  of  which  has  been 
mentioBed  by  tlie  learned  Recorder;  that  by 
law  sbe  was  not  admissible  as  a  witness  to  re- 
tract her  own  eridence  on  the  trial  of  Squires. 

Upon  the  trial  of  Titus  Oates,  in  the  first 
year  of  king  James  the  second,  (1  mean  his 
fill  trial,)  the  conasel  for  the  crown  would 
huTe  produced  one  William  Smith,  in  order  to 
prore,  that  what  he  had  sworn  at  a  former  trial 
waa  lalse^*  and  that  he  was  persuaded  to  it  by 


*  In  Scotland  this  sort  of  examination  is  not 
permitted.  *' Our  practice,"  savs  Mr.  Burnett, 
(Treatise  on  Criminal  Law,  chap.  17,  p.  463) 
**  doea  not  allow  the  credit  of  a  witness  to  be 
impeacbed,  by  any  eridence  of  his  baring 
^ren  a  different  acooont  of  the  matter,  extra- 
judicially from  what  he  has  ^iven  in  his  exa^ 
BBbatian  on  tlie  trial,  thoagfa  m  England  snch 
appears  to  be  competent.    In  the  case  of  Mal- 
lodi,  16  July,  1750,  something  of  this  was  al- 
Jawed  ;    but  his  majesty's  Adrocate  entered  a 
'  »n,  that  it  should  nerer  afterwards  be 
of  as  a  precedent.    This  notwith- 
j,  m  the  trial  of  Neil  for  robbery,  24th 
Februarv  1777,  a  question  was  nut  to  a  wit- 
Bcsa  of  tne  name  of  Macairly ,  and,  so  far  as  ap- 
pears, not  objected  to, — whether  he  had  given 
a  difiSerent  account  of  tbe  matter  in  his  decb- 
lation  when  precognosoed  ?    The  witness  an* 
swered  In  the  negatire,  was  afterwards,  on  the 
4th  August  1777,  brought  to  trial  for  perjury, 
he  having,  it  was  said,  given  a  different  account 
of  the  matter  when  preco^nosced ;  but  after  a 
full  debate,  where  the  chief  point  argued  was 
the  irregulirity  and  incompetency  of  tbe  ques- 
tion to  whioh  the  oath  applied,  the  diet  was 
deserted.    In  the  trial  of  Harkneas,  in  April 
1797,  thia  matter  was  rery  deliberately  consi- 
dered.   The  principal  doubt  was  as  to  the  cor- 
fU$  delicti ;  and  the  surgeons  who  had  seen  the 
body  were  examiaed,  and  save  very  contradic- 
tery  eridence.    To  invaKMte  the  testimony  of 
oneof  tbem,  tbe  priaoner's  connael  Offered  some 
Witnesanto  prove  that  he  had  gifven  a  rery  dif- 
f««nt  aoeonnt  extngodieially,  and  also  in  his 
dedaratiott  when  preoognoseied.  This  evidence 
they  ooBtended  waa  compateot,  especially  in  a 
am  arhere  tbe  fluita  had  hapnened  four  yean 
belbre,  aid  the  statnKUt  had  bean  given  by 
tbevHtnaas  aoouiater.    lhm€omtf  hairarai, 
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Oatiis  tba  defeddant.  [See  vol.  10,  p.  1185.1 
My  lord  chief-justice  Jefferies  (who  would 
bave  been  glad  to  bate  hanged  Titus  Oates, 
and  who  of  all  men  living  could  least  be  sus- 

were  unanimously  of  that  opinion,  snch  evidence 
was  incofnpetent.  They  held  that  the  only 
evidence  that  could  be  regarded  by  tbe  jury 
was,  what  was  given  by  the  witness  in  their 

Sresence;   and  that  to  allow  this  to  be  invali* 
atsd  bv  any  thing  he  might  have  said  extra* 
judicially,  was  not  only  without  precedent,  but 
of  dangerous  tendency .    Hence  every  witness, 
beibre  giving  his  evidence,  is  entitled  to  call 
for,  and  have  hia  decbration  cancelled.    In* 
deed,  the  law  presumes,  that  every  precogni* 
tian  baa  been  cancelled  before  the  witnesses  are 
examined,  to  prevent  any  thing  they  may  bave 
formerly  said  ftt>m  being  afterwards  founded  on 
to  overawe  or  intimidafe  them.    It  was  farther 
observed,  that  frequently  iritnesses  themselves 
are  asked  as  to  what  they  formerly  had  said  { 
but  such  questions  are  uniformly  rejected  br 
the  Court ;   and  for  the  same  reason  the  en* 
deuce  of  third  parties  to  that  fact  ought  to  be 
disallowed :  that  the  best  evidence  of  what  (he 
wimess  had  said  would  be  the  declarations 
themselves;  but  these  confessedly  it  was  in* 
competent  to  produce :  that  the  greatest  confu- 
sion would  enfeue,  if  a  proof  were  allowed  of 
what  witnesses  had  said  when  iH>t  upon  oath : 
that  this,  if  at  all  admitted,  would  be  equally 
competent  to  the  prosecutor  and  prisoner ;  and 
than  there  vrould,  in  many  cases,  be  a  kind  of 
trial  of  dvery  witness,  which  would  render  the 
procedure  inextricable;   and   evidence  upon 
oath,  which  ak»e  courts  regarded,  would  he- 
come  of  little  avail.    On  these  grounds,  tbe 
Court  rejected  the  evidence  which  was  offered.  , 

^*  Even  in  the  prior  case  of  Watt,  for  high* 
treason,  in  Aujcust  17M,  where  the  English 
law  on  the  subfect  was  the  rule,  and  the  Eng- 
Itsb  fbrms  necessarily  observed,  tbe  prosecutor 
declined  to  insist  upon  a  question  ^hich  he  had 
put  to  one  of  the  witneases  relative  to  what  he 
had  said  on  a  former  occasion. — ^The  Court  re- 
commended  to  him  not  to  urge  any  question 
which  was  not  competent  by  uie  law  of  Soot- 
land.'* 

To  English  lawyers  it  may  perhaps  be  mat- 
ter of  astonishment,  that  when  by  attesting 
upon  oath  contradictory  relatione  of  the  saniie 
transaction,  a  witness  nas  shewn  himself  to  ba 
a  liar,  it  should  not  lie  permitted  to  offer  that 
fact  in  evidence  of  his  onworthiness  of  credit. 
To  Scots  lawyer  Mr.  Burnett  (cap.  18,  p.  407, 
note)  informs  us  it  seems  strange  that  in  Eng-  . 
land  depointions  before  a  coroner  or  a  justice  of 
the  peace  mUy  be  used  in  evidence  to  discredit 
oontradiGtory  viva  voce  testimony  afterwards 
given  by  the  same  deponent  on  the  trial. 

**  After  being  questioned  in  iniiialihusy*  and 
beibre  givuig  his  evidence  on  the  case  the  wit- 

*  In  Scotland,  before  a  vritoess  gives  his  evl- 
denceupon  the  case,  he  is  examined  as  to  malice, 
partial  counsel,  titii  instfuationa  what  ^iiy. 
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pect«d  of  partiality  towards  bim)  rejected  tbe 
efidence;  and  Iteing  told  by  air  Robert  Sawyer, 
tbe  tben  attorney- general,  tbat  the  like  e?i- 
deiice  bad  beeu  admitted  in  former  trials,  the 
cbief-justice  (who,  with  all  hiK  faults,  has  beeo 
ever  esteemed  a  great  tawverf,  and,  1  am  sare, 
in  this  instance  did  no  dishonour  to  bis  moral 
cbaraeter)  said,  **  be  bated  such  precedents  in 
all  times  ;>-that  be  could  not  believe  a  villain 
in  one  word  be  said,  ubeu  be  owned  that  be 
forswore  himself;  and  tbat  he  ought  never 
to  be  received  as  a  witness."    And  in  his  opi- 

ness,  if  he  please,  may  call  for  his  declaration, 
or  deposition  if  he  has  been  examined  on  oath, 
and  have  it  cancelled  in  his  presence,  that  be 
may  be  at  absolute  freedom  in  telling  his  story 
od  the  trial.    This  was  done  in  tbe  trial  of  Love 
and  others,  May  4, 1687,  [See  tbe  Case  in  this 
Collection,  vol.  13,  p.  523,]  where  the  privy 
council  had  examined  several  witnesses  upon 
oath.    But  even  if  tbe  declaration  should  not 
be  cancelled,  yet  certainly  it  can  never  be  em- 
ployed in  any  manner  of  way  to  tbe  prejudice 
of  tbe  witness,  nor  can  it  even  be  produced  in 
the  trial  to  discredit  his  evidence,  by  showing 
tbat  on  a  former  occasion  be  had  given  a  diN 
ferent  account  of  tbe  fact.    Still  less  in  tbe  or- 
dinary case,  will  verbal  testimony  to  that  effect 
be  received  to  impeach  tbe  credit  of  bis  oath. 
The  only  proceeding  of  this  character  which  1 
have  met  viitb,  is  the  trial  of  David  Malloch, 
July  16,  1730,  an  exciseman,  for  killing  a 
smuggler  in  tbe  course  of  the  duty  of  bis  office. 
One  Stevenson,  also  a  smuggler,  had  given  a 
testimony  highly  unfavourable  to  Malloch,  in 
^bich  he  differed  from  all  the  other  witnesses 
in  the  trial.    To  invalidate  this,  Macarthur,  an 
exculpatory  witness,  bad  been  allowed  to  relate 
ft  very  different  story  which  Stevenson  had  told 
in  bis  bearing  on  a  former  occasion,  imme- 
diately after  the  slaughter.  Now,  to  support  Ma- 
carthur's  evidence,  and  in  farther  impeachment 
of  Stevenson's  veracity,  the  pannel  proposed  to 
examine  one  Anderson,  who  had  been  present 
at  Stevenson's  conversation  on  this    subject, 
along  with  Macarthur.    The  Lord  Advocate 
objected.    Tbe  pannel  rejoined,  that  Stevenson 
ivas  the  only  person  present  at  the  slaughter ; 
bimself,  a  known  sniuggler,  was  associated  with 
the  deceased  in  the  act  of  smuggling  at  tbe 
Tery  time  when  be  was  killed,  and  was  more 
likely  to  tell  the  truth  recently  on  tbat  disaster 
than  now,  at  a  distance  of  time,  when  he  might 
probably  be  actuated  by  motives  of  a  different 
Icind.    In  respect  of  these  circumstances  the 
Lord  Advocate  desisted  from  his  opposition,  but 
vitbtbedue  precaution  to  hinder  this  conces- 
sion from  serving  as  a  precedent  in  time  to 
come.    <  His  majesty's  Advocate  and  procu- 
'  rator  for  tbe  pursuer  consented  to  the  receiv- 
'  ing  the  witness,  but  under  protestation  that  it 
*  should  never  be  made  use  of  as  a  precedent  in 
« this  court.' "    Home's  Comment.  Trial  for 
Crimej,  chap.  13,  vul.  3,  p.  199* 
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Trial  of  EUxabelh  Canning,  [012^ 

nioD  all  the  judges  of  tbe  King^i-bencb  con- 
curred. 

But  I  bad  another  reason  for  not  calling 
Virtue  Hall.— As  an  honest  man,  I  dared  not  ; 
bor  could  I  reconcile  it  to  the  hopes  of  sup- 
porting my  own  character  an  hour  longer^ 
For  how  immoral  and  treacherous  would  it 
have  been  to '  produce  a  witness,  to  prove  sb« 
bad  been  perjured  in  a  former  trial;  when 'by 
tbat  very  evidence  she  would  have  exposed 
herself  to  punishment ! 

Besides,  what  degree  of  credit  could  be  giveo 
to  a  witness  offering  such  testimony  f 

Gentlemen,  there  is  a  reflection  thrown  upon 
Mr.  Nash,  Mr.  Hague,  and  Mr.  Aldridge,  for 
their,  not  appearing  on  tbe  trial  of  Mary 
Squires ;  as  their  testinvooy  would  have  been 
extremely  material  upon  that, occasion,  and,  in 
all  probability,  would  have  prevented  her  con- 
viction. 

I  must  confess,  tbat  their  conduct,  .in  this 
respect,  is  not  strictly  justifiable ;  nor  are  th« 
reasons  assigned  for  their  absence  sufficient. 
This  seems  to  be  their  own  judgment  after- 
wards, when,  sensible,  of  their  neglect,  they 
made  tlie  best  atonement  in  their  power.  Mr. 
Nash  was  so  affected  when'  be  fbund  the  wo- 
man was  convicted,  contrary  to  his  expectation, 
tbat  he  declares  he  was  very  uneasy,  and 
should  never  have  forgiven  himself,  if  ^  had 
been  executed. 

Finding  she  was  convicted,  what  was  the 
behaviour  of  these  gentlemen  P  Tbey  readily 
assisted  in  an  application  to  tbe  throne  tor 
mercy ;  and,  in  all  likelihood,  the  facts  dis^ 
closed  in  tlieir  affidavits  materially  contribiited 
to  tbe  saving  tbe  convict's  life. 

The  counsel  for  the  defendant  have  thrown 
another  reflection  on  Mr.  Nash,  on  account  of 
tbe  letter  which  he  wrote  on  the  10th  of 
February  to  Mr.  L\'On.  These  are  the  words 
of  that  letter:—*'  Mr.  Lyon,  I  am  informed  by 
Mr.  Aldridge,  who  has  been  at  Enfield,  that  if 
a  person  be  appointed  there  to  receive  contri- 
butions, some  money  may  be  raised  in  tbat 
place  for  the  unhappy  poor  girl.  .1  wish  you 
success,  and  am  yours.'' 

The  gentlemen,  by  inistake,  (fpr  I  dare  say 
tbey  would  not  misrepresent  it  knowingly) 
have  taken  notice  of  this,  as  proposing  contri- 
butions to  carry  on  a  prosecution.  But  yoa 
see  there  is  not  a  word  about  a  prosecution, 
for  it  is  only  to  raise  money  for  the  unhappy 
poor  girl. — What  does  this  prove,  besides  Mr. 
Nash's  compassion  and  friendship  to  the  de- 
fendant, in  distressed  circumstances,  whether 
her  story  were  true  or  false  ?  She  was  poor, 
and  under  affliction ;  and  whether  that  afflic- 
tion was  tbe  consequence  of  guilt  or  inno- 
cence, his  humanity  felt  for  her. 

But  there  is  a  wide  difference  between  assistp 
ing  the  girl,  and  assisting  to  carry  on  a  prose- 
cution. This  letter  shevrs,  at  least,  tbat  Mr. 
Nash  did  not  then  bear  the  least  ill  >  will  either 
to  her,  or  her  mother :  and  seeing  there  is  no 
evidence,  that  be  baa  since  bad  any  reason  to 
alter  bis  awitimenti ;  wliat,  but  bis  duty  to  tbe 
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noUie,  liriii^v  bim  here?  What  should  indoce 
Dim  to  appear  id  a  court  of  justice,  and  perjure 
kinnelf,  to  ruio  a  poor,  tmhappy,  innoceot 
creature,  who  nerer  offended  bim  f 

It  is  not  pretended,  that  he  can  propose  any 
won  of  iuterest  to  himself,  or  the  gratification  of 
My  passioD  whatever,  by  so  foul  a  villainy. 
And  1  defy  malice  itself  to  suggest  any  thing 
lo  the  prejudice  or  his  cliaracter.  He,  as  well 
as  Mr.  Hague,  and  Mr.  Aldridge,  being  citi- 
seos  of  eztensire  acquaintance,  it  is  very  likely 
(heir  characters  are  not  unknown  to  you — and 
if  so,  their  credit  must  remain  unshaken. 

Gcotlemen,  having  now  gone  through  the 
■evermi  olgections  which  were  made  by  die  de- 
Caidaot's  counsel,  I  most  intreat  your  patience 
while  I  oheerve  upon  the  evidence  which  hath 
been  offered  oo  her  behalf. 

TbroDgh  the  whole  defence,  they  have  not 
attempted  to  prove  a  single  fact  in  express  con- 
tradiction to  any  part  of  our  evidence,  except 
Id  the  mlibi  of  the  gy  psey. 

Neither  have  they  attempted  to  impeach  the 
character  of  any  one  of  our  witnesses,  except 
Matus  aod  his  wife,  and  also  Ezra  WbiflSo,  by 
D  little  aide-reflection,  which  is  now  wiped 
away.  All  the  other  witnesses  for  the  crown 
stand  clear  of  imputation. 

It  is  also  observable,  upon  considering  every 
part  of  the  defence,  that  the  defendant  may  be 
gnilty  of  the  perjury  charged  in  this  indict- 
ment, if  all  her  own  witnesses  speak  truth; 
but  that  she  cannot  be  innocent,  unless. fifty  of 
eors  are  peijured. 

For,  is  there  one  circumstance  in  the  whole 
defence,  which  necessarily  infers  a  belief  of  her 
story  t  Or,  is  there  one  iu  the  charge,  which 
does  not  dearly  infer  the  contrary  P  So  that,  if 
yon  convict  this  woman,  you  find  a  perjury 
upon  the  fullest  proof  that  ever  came  before  a 
court  of  justice ;  but  if  you  acquit  her,  you 
must  disbelieve  facts  uncontradicted,  yet  sworn 
to  by  witnesses  of  irreproachable  characters. 

If  these  general  observations  are  not  justified 
by  the  evidence  you  have  heard  on  both  sides, 
1  shall  be  very  ready  to  retract  them ;  for  no* 
thing  is  more  remote  from  my  intention,  than 
to  mislead  you. 

All  the  evidence  for  the  defendant  tends  to 
pro? e,  that  she  was  missing  from  the  1st  to  (he 
S9th  of  January :  that  she  was  in  good  health  on 
the  1st,  aud  very  ill  oo  the  29tb  :  that  she  was 
setn  upon  the  road  between  London  and  En^eld- 
Wash,  oo  the  Ist  of  January  at  night,  between 
two  meu :  that  she  was  seen  in  the  same  road 
upon  her  return  home :  that  on  the  night  of  her 
returu,  and  three  days  afterwards,  when  she 
went  down  to  Enfield  with  h^  friends,  she  told 
ber  story  with  such  clearness  and  consistency, 
as  ought  to  induce  a  belief  of  it :  that  Mary 
Sqoires  was  really  at  Enfield- Wash  on  the  1st 
of  January  :  that  Squires  and  Weils  have  con- 
feSKd  both  the  robbery  and  confinement:  that 
Natus  and  his  wife,  and  Ezra  W biffin,  are  a 
set  of  wretches  not  fit  to  be  believed :  and  last- 
ly, that  the  defendant  herself  bears  an  exceed- 
iPg  good  character,  * 


What  of  all  this  is  material,  namely,  the  de- 
fendant's bein^  met  upon  the  Enfield *road,  the 
cantra-alibi  (if  I  may  be  allowed  thdexpres* 
sion)  of  Mary  Squires,  the  confession  of  Squires 
and  W^lls,  aod  th^  defendant's  account  of  her- 
self, I  shall  take  notice  of,  when  I  apply  myself 
to  the  witnesses  produced  to  prove  these  several 
matters.  And  you  will  find,  upon  considera- 
tion, that  it  was  not  the  defendant,  but  other 
persons,  who  were  met  upon  the  road  the  1st 
and  29th  of  January,  supposing  their  own  wit* 
nesses swear  truly;  that  the  evidence  to  en- 
counter our  proof  of  the  alibi  is  extremely 
weak«  uncertain,  and  improbable;  that  the  pre- 
tended confession  of  Squires  and  Wells  was 
neither  more  nor  less  than  a  declaration  of  their 
innocence ;  and  that  the  defendant's  behaviour 
upon  her  supposed  return,  aod  afterwards  at 
Enfield,  is  a  further  coufirmation  of  the  charge 
against  her. 

As  to  the  rest  of  the  evidence ;. 

Whether  the  defendant  was  missing  from 
the  1st  to  the  29th  of  January,  concludes  no- 
thing to  the  purpose,  unless  it  be  proved  she 
was  at  Wells's.  Nt>r  is  it  material  to  this  cause, 
that  the  defendant  was  in  an  ill  sUte  of  health 
on  the  89th  of  January  and  afterwards,  unless 
it  were  also  shewn,  that  her  disorder  was  the 
effect  of  such  ill  usage,  as  she  pretends  to  have 
endured.  But  you  observe,  by  the  very  wit- 
ness, the  physician,  produced  for  that  purpose, 
that  her  illness  might  proceed  from  other 
causes. 

The  characters  of  Natus  and  W  biffin  I  shall 
take  nptice  of,  when  1  come  to  that  part  of  the 
case. 

The  only  remaining  evidence  for  the  de- 
fendant, was  to  her  own  good  character,  to 
which  several  wituesse»  appeared ;  but,  think- 
ing it  immaterial,  and  for  the  saving  time  and 
trouble,  I  was  ready  to  adroit  it.  And  because 
such  admission  should  be  taken  in  the  strongest 
terms  against  us,  1  am  willing  this  young  wo- 
man at  the  bar  should  be  considered  (exclusive 
of  the  present  charge)  as  a  modest,  virtuous, 
honest,  creditable  girl,  fit  to  be  believed  in  any 
thing,  as  far  as  any  body  should  be  believed 
upon  the  like  occasion. 

But  there  is  a  time,  gentlemen,  wherein  peo- 
ple begin  to  be  wicked;  with  some  it  happ«rna 
early,  with  others  late :  some  are  misled  by  ill 
example  and  bad  education,  and  others  by  va- 
rious accidents. 

What  was  the  cause  of  this  unfortunate 
young  creature's  deviating  from  the  path  of 
virtue  so  far,  as  at  last  to  plunge  herself  into 
all  this  guilt  and  misery,  uoes  not  clearly  ap- 
pear :  sne  was  meanly,  though  not  wickedly 
brought  op,  and  had  lately,  you  see,  been  a 
servant  in  an  ale-house,  where  we  may  sup- 
pose, at  least,  that  she  was  not  much  strength- 
ened in  virtue.  1  do  not  pretend  to.say,  there 
is  any  direct  proof  of  her  want  of  chastity ;  but 
I  think  it  may  fairly  enough  be  conjectured  as 
the  incentive  of  her  present  |[uilt;  but  what- 
ever has  been  the  cause  of  it,  she  has  been 
proved  guilty  of  perjury,  and  as  she  once  bora 
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a  fair  ebaraetcr,  ic  is  proiiaMe  that  the  did  not 
^l  iato  this  sio  at  ooea.  Which,  I  tbiak,  is 
all  that  can  be  inferred  fiom  her  good  cba- 


I  have  no  objection  to  the  eridaoee  of  Mr. 
and  Mrs.  Collar,  the  ancle  and  aunt :  for  the 
defendant  mi^t  bare  parted  with  them  at 
Hoandsditch  in  good  health  on  the  Ist  of  Ja- 
Boary,  and  tbej  not  see  her  •ffftin  tilt  the  29th. 

Bat  Mrs.  Canniop^,  tlie  defendant's  aaotber, 
who  is  called  to  prove  several  circoiBStanees, 
has  said  enoogh  to  create  a  jeatoasy,  at  least, 
that  neither  her  daughter's  peijury,  nor  the 
motives  to  it,  are  unknown  to  her. 

First,  With  regaVd  to  the  papers  that  were 
sent  to  the  office,  in  order  to  be  printed  in  ad- 
vertisements ;  in  one  of  which  it  was  said,  that 
the  defendant  had  in  her  pocket  twelve  shillings 
and  nioe-penoe  half-pOnnv.  She  tells  you, 
that  in  the  morniog  her  daughter  had  half  a 
guinea,  three  shillings,  and  a  farthing : — that 
■he  lent  her  a  box  to  put  the  half-guinea  in,  and 
that  the  girl  took  her  money  out,  and  shewed 
it  her.  Why  then  did  the  mother  propose  to 
advertise,  as  if  her  daughter  had  just  twelve 
abillings  and  nine-pence  half- peony  P  Why  not 
maert  half  a  guinea,  three  shillings,  and  a 
ftrthing?  Because  the  liule  brother  had  told 
her,  she  -had  changed  some  money,  aad  had 
given  to  each  of  the  children  a  penny  $  and 
80  oompnting  what  remained  of  the  thirteen 
abillings  and  six-pence  farthing,  she  reckoned 
that  the  girl  must  have  twelve  shillings  and 
Bine-pence  half- penny  in  her  pocket  when  she 
parted  with  her  uncleat  Hoandsditch.  Mow,  if 
this  be  true,  the  defendant's  account  of  the  mo- 
ney is  false:  she  swore,  that  the  men  rdibed 
lier  of  half  a  guinea  and  three  shillings.  The 
farthing,  you  observe,  was  not  taken  from  her ; 
lor  she  brought  it  home,  and  gave  it,  the  same 
ni^ht,  to  one  of  her  brothers.  The  mother, 
being  pinched  at  this  obviom  objection,  endea- 
Toured  to  remove  it  by  lessenioff  the  fo^ce  of 
the  evidence  she  had  given  b^ore ;  and  hy 
way  of  recollection  says,  she  is  not  positive 
whether  the  thirteen  shillings  and  six-pence 
farthing  were  not  shewn  to  her  after  the  half- 
pence bad  been  given  to  the  children.  And  if  it 
was  after,  then  the  mother  is  in  hopes  she  has 
entirely  removed  the  objection,  and  left  the 
whole  sum  of  thirteen  shillings  and  six*pence  in 
the  daogbtet's  pocket,  which  was  the  sum  she 
■wore  to  have  been  robbed  of.  But  with  all 
the  mother's  cunning  and  sudden  recollection, 
truth  is  too  hard  for  her ;  for  by  forgetting  a 
little  circumstance,  (Mr.  Fielding's  pretty  in- 
ddent  of  the  penny  mince-pye,)  she  is  m  the 
flame  dilemma  as  before.  For,  supposing  the 
half-pence  had  been  given  to  the  cnildren  be- 
fore she  had  shewn  the  half-gninea,  three  shil- 
lings, and  a  farthing,  yet  the  mince-pye  was 
bought  after  she  parted  with  her  uncle,  as  was 
aworn  by  the  defendant :  now,  out  of  what  mo- 
ney was  the  pye  paid  for  ?  And  if  she  had  no 
half-pence,  and  only  half  a  guinea,  three 
abillings,  and  a  farthing,  before  she  bought  the 
pye,  than  how  ooold  the  ba  robbed  of  half  • 


gainea  and  three  shilfinga  in  HoarfieUs  after* 
wards?  Thus  that  pre£y  iocidettt,  '« wbich'^ 
her  learned  advocate,  in  his  pamphlet,  sayi^ 
<(  Dossibly  saved  this  poor  girl's  liw,"  leada  tm 
a  detaotion  of  her  guilt  npon  the  evidanoe  of 
her  own  mother. 

The  mother  noentions  another  atrange  etr- 
cumstanoe.  **  She  thought  ^  girl  had  baeii 
mtirdered  by  the  Jews,  and  thrown  into  Hound** 
ditch."  Why  then  did  she  advertiae  her  loal, 
strayed,  or  missing  by  her  friends  ?  Why  no 
searching  for  the  tedy  P  Was  there  a  hOmaa 
creature  aent  lo  eB<|oire  about  it  f  Bcsidea  ioa^ 
the  very  next  witness,  the  appreatioe,  awaarf » 
what  stands  in  flat  contradictioh  to  the  mia* 
tress,  "  That  Mrs.  C!aaning  told  him,  Am 
thought  her  daughter  had  been  snapped  up  hy 
some  rakish  young  geatlemaa." 

The  screaming  out  of  a  eaach,  in  Bisbapa- 
gale-atreet,  seema  to  be  one  of  the  wandenn|f 
moughts  she  speaks  of ;  for,  though  it  is  pre« 
tended  she  received  information  of  that  matter 
by  the  woman  of  theoil-sfaop,  yet  they  havenot 
thought  fit  to  produce  this  person ;  which,  in  a 
case  when  every  circumstance  is  material,  is 
an  omission  anecaanotaeoouat  for  totheoredil 
of  the  defence. 

But  it  seems,  as  if  the  thoughts  of  hath 
BBOther  and  daughter  wandered  towards  thw 
same  objects ;  for  the  daughter  dreamt  of 
Bbbopigate-atreet,  while  she  was  in  a  oonvid* 
sivefit. 

Then  aa  to  the  conjurer ;  to  whom,  by  tb* 
bye,  there  was  not  a  word  mentiooed  about 
being  murdered  bv  the  Jews. 

8ne  was  introduced  to  this  illustrioos  pa^• 
sonage  with  great  solemnity :  the  lights,  tha 
skem>n,  the  magic  instruments,  the  wand,  tha 
circle,  and  all' the  apparatus  proper  to  iaspira  a 
poor  ignorant  woman  with  awe,  aad  engage 
her  to  a  discovery  of  what  she  wanted  to  know, 
were  all  before  her. 

She  was  so  terrified,  that  you  find,  sha 
hardly  remembera  one  word  slie  said  to  him ; 
and  yet  she  must  have  said  aomethiog  very 
material,  instructing  him  to  give  her  oo^nmI  an 
account  of  her  daughter. 

At  last  she  recollects,  that  she  did  tell  him 
something  about  Bishop«gate-street^  though 
she  doeo  not  remember  the  panicubirs.  Bat 
she  must  have  gone  much  further,  before  the 
doctor  could  have  fbuqd  out,  that  her  daughter 
was  in  the  hands  <>f  an  oM  woman ;  thst  sha 
should  advertise  her  once  more,  and  she  weuhl 
come  again.  Whether  she  really  bad  this 
intelligence  from  the  conjurer,  or,  w  order  la 
carry  on  the  plot,  thought  fit  to  invent  it  fbr 
the  amusement  of  her  creduloos  friends,  who 
had  lent  her  money  for  his  fee,  is  not  easy  la 
say :  but  either  way  the  inference  is,  that  aba 
knew  more  of  her  daughter  than  is  consislSBt 
with  the  defendant's  innocence. 

For^  if  what  the  daughter  swore  had  been 
true,  how  could  the  mother,  at  one  time  be- 
lieving her  murdered  by  the  Jews  at  Hoands- 
ditch, aqd  at  another  tuat  she  waa  snapped  im 
by  soma  rakish  young  gentlemaD,  be  so  aoa. 
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iealjr  m^coHved*  and  ditcoTer  aIm  iras  k  the 
littii»«f  an  old  wMoaaa,  and  waald  relani  ? 

WbcB  ooe  oonmden  the  whole  of  lliia  wooDao'a 
crideaee  tofpeUier,  theacferoi  advartiaeascnta, — 
Ifccamfcwnce  witb  thia  pprtaodad  oonjarar,— 
her  wandariDg  tfaottglMs,— 4he  MttMg  «p  bilb 
ia  tlw  drareii,  aad  tiM  BMaliag-Ainiiaaa  of  Proa- 
fcyiwiaiia  and  Ifethadiats,  to  pray  for  har  daugh- 
Ifli'aaide  Mtnm,  (^y  wliieb  tlM  fiona  oonrnga- 
tiMM  were  pradiapooed  to  diarily)— -tho  nigUly 
fipMted  prayan  to  tlM  aame  pvrpoae  wHb  tbo 
ai^preolioe  atboaiey — jwirticttiarly  the  praying 
Win  hioft  on  the  S9th  or  January  rar  the  daogb- 
tes'a  aponrhiony  (nerer  nantioned  till  that  very 
cffcning) — that  prayer  anawered  in  the  Mme 
ttaoMut  by  the  danghter'a  auddanly  ruahing 
into  the  nMiin» — her  nother'a  pretended  Bur- 
prize  at  aeeing  her,  «'  Feel  her,  feel  her,  it  is 
an  apparition  r'  and  then  laintiog  away ;  all 
thaaa  tbinga  pnt  together,  together  too  with 
the  aeoount'tfae  daughter  gave  before  Mr. 
Aidfjiman  Chitty  about  Biahopagate-atreet, 
theofgfa  they  do  not  direetly  prore,  yet  surely 
.they  orunle  sonetbing  more  than  aSQspicion 
tM  the  whole  was  a  eootrivanoe. 

To  aopport  the  defendant*a  eridence,  as  la 
the  Bsaoner  of  her  escape  oat  of  window,  Mrs. 
Oanning  the  nkother,  Jamca  Lord  the  appren- 
tice, and  Mrs.vM^ers,  have  sworn,  that  her 
ear  rwhicfa  the  defendant  aaid  was  scratehed  in 
bccakittg  out  of  the  window)  was  bloody  when 
she  retamed  borne.  The  mother  says,  the 
•«  car  waa  then  bleeding.''  James  Lord  says, 
«•  it  waa  all  over  bloody,  and  the  handkerchief 
Uoedy.^'j  Aad  Mrs.  Myers  says, '«  the  blood 
then  dropt  from  her  ear  upon  her  shoulder." 

This  was  six  hours  after  the  time  of  her 
kavinc  Bnield- Wash  ;  and,  aecordiog  to  the 
dcfcDUot'a  own  evidence,  she  wrapped  a  white 
Keen  hnndkerohief  round  her  bead,  which  she 
fmnd  in  Wells's  room,  aad  wore  it,  instead.of  a 
ctp,  all  the  way  to  her  motber'a :  now,  if  ber 
aw  bM  at  the  rate  those  witoessea  would  have 
yon  believe,  the  handkerchief  must  have  been 
ertreasely  bloody  in  one  particular  place.  That 
handkerchief  baa  been  nrodneed  to  shew  to 
tbewKncaaes  under  another  head  of  evidence, 
and  ia  now  before  you.  Does  it  not  give  the 
ie  lo  these  three  witnesses  P  It  baa  indeed  the 
marks  of  little  spots  of  btood  upon  it,  but  in 
diffiarant  idaoas,  all  over  the  handkerchief,  and 
net  at  all  eoircaponding  with  their  testimony, 
btttntlMr  Mke  dots  made  by  a  finger  on  pur- 


B«t  it  being  a  good  while  siace  Mrs.  Oan- 
ninr  had  the  poasession  of  this  handkerchief, 
I  do  not  wonder  at  ber  forgetting  in  what 
manner  aha  had  dreased  it  up,  seetog  ber  waat 
of  memory  baa  betrayed  her  into  a  flat  contra* 
dktioB  to  the  evidence  she  herself  gave  upon 
the  trial  of  Squirea.  For  she  now  swears  her 
dangbter  came  home  with  two  handkerchiefs 
on  her  head,  and  that  **  she  bad  no  cap  on ;" 
but  upon  ttett  trial,  she  said  nothing  of  the 
hsodlDerehief,  hot  swore,  that,  npon  ber  ratom, 
^  she  bad  a  cap  on." 

Qentlemtap  It  is  an  elgectioa  to  the  CKdit  of 


the  appnstiee,  that  he  baa  been  hid,  till  he  ia 
brought  here  as  a  witness,  lest  he  should  make 
disooveries ;  for  when  Mr.  Biddwipb  went  to 
the  bonae  in  order  to  ask  him  a  few  qoestiona, 
another  person  waa  impoaed  upon  him  in  bis 
stead.  / 

It  will  be  material  to  another  part  of  iba 
evidence  afterwards,  to  recollect  Lara's  dmierip- 
tion  of  the  defeadant  upon  the  99ib  of  J  ami* 
ary,  that  **  she  was  black  and  blue  as  if  beaten,^ 
and  that  *'  ber  arms  and  fooe  were  as  black  ap 
hia  hat."  He  alao  teMs  you,  what  is  eoatra- 
dictory  to  all  the  rest  of  the  evidence,  that  on 
her  first  eomiog  home,  befi>re  Mr.  Scarrat  or 
any  body  came  in,  aho  said  She  had  been 
confined  at  Eofield-Wasb.  If  you  consider 
the  whole  tenor  of  the  evidence  for  the  de- 
fondant,  yon  mnat  be  oonvinoed  that  this  lad 
has  swore  foMy,  and  that  he  was  bid  for  n 
ferv  iniquitous  purpose. 

The  name  or  Mr.ficarrat,  the  next  wknesi, 
I  have  had  occasion  to  mention  onoe  or  twice 
already,  in  terms  not  much  to  his  advantage. 

Be  name  to  the  defendant,  before  aho  wap 
asked  any  questions ;— -one  of  the  witncascp 
says,  it  was  before  she  anawered  any  questions. 

What  braugbt  him  there,  a  total  stranger 
both  to  the  mother  and  daoghttr  P  for,  if  you 
can  bSelieve  him,  be  had  never  spoke  to  eittier 
of  them  in  bis  lifo. 

He  mys,  he  was  prompted  merely  by  cnrio- 
sity,  upon  hearing,  in  the  neighbourhood,  that 
Betty  Canning  was  returned  home :  and  the 
moment  became  in  be  aaked  her,  '*  where  she 
bad  been  confined  f*' 

Ready  to  satiefv  this  stranger  at  once^  she 
Udd  bim  aho  had  been  confined  aomewhere  on 
the  Hertfordabire  road,  for  she  remembered 
thd  coacbman'a  going  by. 

The  next  qneation  was,  *<  How  far  from 
London  P"  She  anawered,  «  Near  nine  or  ten 
milea." 

Without  further  enquiry,  Scarrat  instantly 
vepUed,  *«  111  lay  a  guinea  to  a  farthing,  she 
has  been  at  mother  Wells's :"  She  immediately 
said,  '« I  tfiink  1  did  hear  the  name  of  Wills 
or  Wells :"  and  he  then  helped  her'to  a  perfect 
description  of  Wells's  house,  and  the  placea 
about  it. 

Mr.  Scarrat  proceeds  to  aA  ber  varions 
questions,  in  order  (as  he  says)  to  be  satbfied, 
whether  she  really  had  been  there.  He  asked 
her  about  the  prospect  from  the  window, — the 
ploughed  land,— the  brook,— the  tanner's-^ 
and  every  remarkable  thing  be  could  recollect  \. 
and  to  every  question  she  answered  in  the  af- 
firmative. 

If  Scarrat  realty  meant  to  be  satisfied  whe- 
ther she  had  been  at  Wells's,  seeing  she  an- 
awered affirmatively  to  every  question,  whir 
did  he  not  put  one  question  at  least,  to  whicn 
her  answering  Yes  would  have  convinced  him, 
she  bad  not  been  there  P  The  reaaon  of  that 
omission  ma^  be  easily  collected  ftom  the  rert 
of  his  behaviour. 

Being  asked,  whether  he  knew  Mrs.  WelU^^ 
he  would  have  yon  think  he  only  knew 
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her  bouse  by  passioff  and  repaaaiiigf*  -  Was 

20U'  never  tbere?  Why,  V  be  believes'' — 
e  is  not  sore— '*  he  bas  been  tbere  once 
or  twice."  No  oftencr? — Upon  year  oatb, 
have  not  you  been  tbere  more  than  twice  P— 
*''  I  believe  I  bave  been  tbere  two  or  tbree 
limes/' — Four  times,  Sir  ?  **  He  might  have 
been  tbere  tbree  or  four  times."  At  last  it 
came  up  to  ten.  '*  He  could  not  say  but  he 
had  been  there  ten  times  V*  But,  says  be,  1 
had  never  been  in  tbe  bay-loft.  In  tbis  1  be- 
lieve bim,  because  tbe  defendant  appears  to 
have  b^en  belped  to  no  description  of  it. — If  be 
had  been  tbere,  be  migbt  bave  asked  some 
questions  about  tbat  too,  wbich  sbe  would  also 
.have  answered  in  the  affirmative :  but  tbough 
he  might  bave  never  been  in  this  hay-loft,  yet 
he  bad  been  all  round  tbe  house,  and  must  have 
known  by  the  outside,  tbat  there  was  such  a 
room,  and  where  the  windows  were* 

He  swears  further,  tb^t  as  soon  as  the  de- 
fendant went  into  the  kitchen  at  Wells's,  she 
pointed  to  the  door  leading  to  the  workshop, 
thoujgh  it  was  shut,  and  said,  *<  This  is  tbe  door 
leading  to  the  room  in  which  I  was  confined." 
But  Scarral^  not  knowing  what  the  other  wit- 
nesses had  sworn,  after  having  out-run  them  all, 
ivas  reduced  to  tbe  necessity  of  giving  evidence 
ajgainst  the  defendant  by  answering  tbis  ques- 
tion, viz.  If  she  had  ever  been  l^fore  in  the 
kitchen  with  the  door  of  the  workshop  open, 
«nd  yet  had  taken  no  notice  of  it,  and  bad 
never  pretended  to  recollect  tbe  place  till  after 
she  was  in  the  workshop,  and  this  too  after  sbe 
had  been  in  every  other  room  of  the  house, 
supposing  all  this,  what  be  would  have  thought 
of  her  ?  Little  dreaming  of  what  had  been 
proved,  he  answered,  it  would  bave  led  him  to 
disbelieve  her  whole  story. 

Tbis  is  the  roan  who  was  present  at  Mr. 
Alderman  Chitty's  granting  a  warrant  against 
Mrs.  Wells  for  a  capital  felony ;  who  knew  by 
tbe  description  she  could  not  be  tbe  person 
meant,  and  yet  be  never  dropt  tbe  least  bint  to 
prevent  it:  and  now  be  denies  bearing  any  ill- 
will  to  Mrs.  Wells,  bis  old  acquaintance,  or  that 
he  ever  vowed  revenge  against  ber. 

This  is  tbe  man,  who,  though  an  entire 
stranger  to  Canninpf,  first  helped  her  to  a  per- 
fect description  oi  the  places  about  Wells^s 
house,  which  gave  credit  to  her  story ;  and 
afterwards,  in  order  to  give  her  credit  with  a 
jury  to  convict  two  innocent  women,  by  way 
of  corroboration,  as  he  terms  it,  committed  per* 
jarv. 

Mary  Myers  and  Mrs.  Woodward  sav,  tbe 
defendant's  shift  was  neither  draggled,  nor 
dirty.  Yet  this  was  the  shift,  yon  are  to  sup- 
pose sbe  bad  on,  when  two  men  had  dragged 
ner  twelve  miles,  for  six  hours  together, 
through  dirty  roads,  in  Jannary — which  shift 
•he  wore  for  a  month  in  a  fiuby  room,  and 
upon  her  return  through  tbe  same  dirty  road. 

Had  this  been  true,  not  only  the  shift  would 
have  been  draggled  and  dirty,  but  her  petticoat, 
shoes,  and  stockings  must  have  been  extremely 
so*  Why  were  they  never  produced  ? 
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Mr.  Lyon,  Mr.  Wintlebory,  and  Mr.  Adam- 
son  are  next  called  to  prove  what  passed  at 
Eofield-Wasb. 

The  first  of  these  witnesses,  being  an  ex« 
ceediog  honest  man^  and  cautious  of  what  he 
swears,  bas  done  the  defendant  so  little  service 
by  his  evidence,  tbat  he  might  very  well  hare 
been  spared.  He  tells  yuu,  that  he  himself 
has  no  other  reason  for  Mieving  what  the  de- 
fendant said,  than  because  sbe  said  it ;  for  tbat 
he  never  made  the  least  inquiry  about  it,  but 
swallowed  the  whole  stor^  at  once  upon  the 
credit  of  tbis  servant  of  his,  without  supposiujg 
it  possible  she  should  tell  him  a  lie.  Had  bis 
head  been  as  good  as  bis  heart,  he  would  oer« 
tainly  bave  required  some  reason  for  assenting 
to  the  most  wonderful  story  he  ever  heard  in 
bis  life. 

But  as  much  as  I  admire  bis  goodness,  I  can* 
not  help  being  sorry  for  his  credulity ;  because 
I  am  apprehensive,  his  being  so  easily  ito  be 
imposed  on,  migbt  have  encouraged  the  de- 
fendant at  first  to  invent  this  ridiculous  excos« 
for  absenting  so  long  from  hia  service. 

Mr.  Wintlebury  endeavours  to  account  for 
tbe  defendant's  saying  tbere  was  more  bay  in 
the  room  than  when  she  had  been  confined 
there,  by  swearing  that  it  appeared  to  bave 
been  tossed  up,  and  hollow  towards  the  north 
window.  But  this  stands  contradicted  by  al- 
most every  witness. 

He  says  also,  that  George  Squires  endea- 
voured to  go  away  in  a  hurry,  and  that  he 
would  have  avoided  an  examination.  Though 
tbis  is  not  much  to  the  purpose,  yet  it  is  a  very 
suspicious  evidence;  for  Squires  was  so  well 
guarded,  it  was  hardly  possible  for  him  to  es- 
cape ;  and  there  being  no  charge  against  bim; 
nor  the  defendant  9o  much  as  pretending  to 
have  ever  seen  him  before,  what  bad  he  to  ap« 
prebend,  which  should  make  him  attempt  itf 
Besides,  you  find,  he  voluntarily  and  readily 
gave  a  full, account  of  himself  and  hia  mother^ 
the  moment  bis  mother  was  charged  with  tbe 
robl>ery,  by  declaring  that  they  were  at  Ab- 
botsburr  on  the  1st  of  January,  and  lor  several 
days  after. 

Mr.  Adamson  owns  the  defendant,  made  no 
observation  in  the  kitchen  :  and  vet  you  find, 
even  by  her  own  witnesses,  tbat  ahe  eould  have 
seen  near  two-thirds  of  it  from  the  room  in 
which  she  is  supposed  to  bave  been  coufiaed. 
None  of  them  deny  tbis ;  and  some  admit,  tbat 
the  hole  between  the  hay -loft  and  tbe  kitchen 
was  so  large,  that  she  might  bave  k>oked 
through  the  kitchen  into  the  road.  Now,  if 
she  had  been  in  this  hay- loft  for  a  whole  month 
together,  was  it  possible,  when  she  was  brooght 
to  tbe  kitchen  again,  she  should  forget,  that  it 
was  contiguous  to  tbe  bay-loft,  and  leading  to 
it  by  only  five  or  six  steps  f  Whereas  you  find 
by  this  witness,  that  when^be  was  first  brought 
into  tbe  house,  seeing  the  staircase  which  facea 
the  street-door,  she  immediately  said,  she  be- 
lieved, '<  That  was  the  stair-case  she  was  car- 
ried up." 

It  appears  incontestablyi  that  this  stair-case 
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k  at »  oowider«ble  diBtaoce  frpm  the  hay-loft, 
and  hif  do  sort  of  oommaDicatioD  with  it.  And 
Adamson  bima«ir  allows,  it  is  not  at  all  like  this 
little  fli|^t  of  steps  leading  from  the  kitchen ; 
•^tfaat  it  struck  hiiD,  for  he  thought  it  strange 
•be  should  make  such  a  mistake.  How  oon- 
tndietory  to  each  other  are  the  testimonies  pf 
this  man  and  Scarrat !  Observe  here  the  good 
cflectsof  a  separate  examination. 

When  she  was  carried  into  tbe  hay-loft,  did 
she  immediately  say,  (what  she  must  have 
known  before  she  got  up  three  of  the  steps,  if 
she  had  ever  been  there  before)  This  is  tbe 
pfaMxf  No. — But  when  she  was  in  tbe  room, 
and  after  a  pause,  she  recollected,  (having^  seen 
every  other  room  of  tbe  boose)  "  This  is  tbe 
fooro,  iMit  there  is  more  bay  in  it."  Adamson 
tells  you,  it  occurred  to  him  lo  search  about 
the  house,  whether  there  bad  been  any  hay 
lately  carried  there ;  but  that  there  was  no  ap- 
pearance of  any, — not  a  single  blade  could  be 
feuiifl. 

Not  recovered  from  .the  amazement  into 
which  her  owning  the  stair-case  bad  thrown 
him,  and  baviog  yet  received  no  proof  of  her 
sincerity,  he  devised  a  most  ingenious  trial,  to 
satisfy  himself  that  tbe  defendant  bad  been 
really  confined  in  the  hay-loft.  And  this  was 
by  asking  her  concerning  the  prospect  from 
the  window.  But  this  sagacious  gentleman 
had  not  thought  of  the  experiment,  until  she 
had  been  in  tbe  room  for  tbe  space  of  five  or  six 
minutes,  to  furnish  herself  with  observations. 

And,  afier  all,  what  was  her  answer?  **  Hills 
and  trees  at  a  distance."  The  chances  were 
so  Boany  in  ber  favour,  that  hills  and  trees 
might  lie  seen  from  any  country  window,  that 
she  might  have  ventured  this,  before  she  was 
carried  there.  But  if  Mr.  Adamson  ,had  not 
been  overfond  of  removing  doubts,  he  would 
certainly  have  required  a  more  ample  descrip- 
tieo  of  a  prospect  she  pretended  to  have  had 
Ibr  a  month  together.  Tbe  trees  were  almost 
peeping  in  at  the  window,  and  must  have  been 
seen  by  her,  as  well  as  tbe  hills,  as  soon  as  she 
entered  the  room.— But  besides  these,  there 
were  many  other  things  (as  you  find  by  tbe 
witiiesscs)observable  firom.tbe  room.  A  hedge, 
and  a  ditch  broad  enough  for  a  foot-way,  just 
Qoder  the  same  window^-^several  fields,  both 
plowed  and  in  grass,  and  a  variety  of  other 
things  proper  to  be  mentioned^  in  answer  to 
aoch  a  question,  of  such  a  tendency.  And  yet, 
yoo  observe,  the  answer  of. "  hills  and  trees  at 
a  distance,"  was  sufficient  vrith  Mr.  Adamson 
to  destroy  the  giarin|f  proof  she  had  just  before 
given  him  of  herinsracerity. 

He  also  swears,  be  helped  to  poll  down  tbe 
boards  from  the  window,  and  that  Mr.  CoUey 
aisistfd  io  it.  This  was  a  fact  so  very  mate- 
rial, lending  to  destroy  one  of  the  capital  ob- 
jedioos  to  the  defendant's  credit,  that  one 
shook!  have  expected  tbe  fullest  evidence  to 
prove  it.  Coliey  bad  been  before  called  to 
lacts  infinitely  less  material,  hot  he  has  not 
mentioned  a  word  of  this.  From  whence  one 
might  fairly  oondude,  that  CoUey's  account 
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of  this  matter  would  have  done  the  defendant 
or  Mr.  Adamson  no  service. 

Tbe  willingness  of  Adamson  to  reconcile  all 
difficulties,  and  regain  for  the  defendant  a  for- 
feited criMlit,  appears  by  his  riding  back  to  ask 
ber  about  the  hay.  To  obviate  ttiis  objection 
to  himself,  he  has  ventured  to  deny  even  bin 
eajing  to  her,  <<  What!  hay,  Bet !"  But  ha 
dares  not  disown  his  riding  back  to  infimn  him- 
self about  it;  and  another  of  the  defendant's 
wituesses,  who  was  then  with  her,  swears  to 
the  very  words.  That  other  witness  was  ma- 
terial to  several  facts,  as  well  a^  Mr.  Adamson; 
and  as  one  of  them  most  be  forsworn  (onless^ 
tbe  doctrine  of  mistake  is  to  prevail  universally) 
it  will  be  of  equal  advantage  to  the  prosecu- 
tion, give  up  which  you  plme. 

Beats,  the  turnpike- man,  was  tbe  next  wit- 
ness to  prove  bis  seeing  tbe  defendant  on  the 
1st  of  January  carried  by  two  men  in  tbe  road 
towards  vEnfield.  But  what  does  be  prove  T 
Most  dearly,  that  he  never  saw  her  there ; 
ivhicb  appears  past  all  doubt,  even  by  the  de- 
fendant's own  testimony.  She  swore,  she  was 
stripped  of  her  gown  and  apron  in  Moorfields, 
and  bad  neither  of  them  on  when  she  arrived 
at  Wells's;  but  Beals  swears,  tbe  woman  he 
saw  had  a  light- coloured  gown  and  an  apron 
on :  so  that,  of  all  tbe  women  in  the  world, 
whoever  it  was,  certably  it  was  not  Elizabeth 
Canning. 

There  is  another  reason,  why  she  conld  not 
be  tbe  person.  Canning  was  insensible,  in  a 
convulsive  fit,  and  therefbre  unable  to  walk  a 
Yard ;  but  the  woman  Beals  saw,  so  fiir  from 
being  home  by  two  men,  was  walking  very 
fast,  nimbly  going  along  the  road,  sobbing 
and  crying;  whilst  one  of  the  men  waspulliog 
her  on,  saying,  *'  Come  along,  you  are  drunk ;" 
the  other  following,  <*  Lord,  bow  drunk  she 
is!"  Could  this  be  Elizabeth  Canning?  Were 
the  cries  he  heard^  like  the  screams  of  a  woman 
in  a  convulsive  fitf  Could  Elizabeth  Canning, 
in  ber  then  condition,  withont  either  gown  or 
apron,  be  tbe  person  this  witness  describes  f 
How  many  impossibilities  most  be  swallowed 
to  suppose  this  woman  guiltless  P 

But  even  these  are  not  the  only  proofs  it  wss 
not  tbe  defendsnt,  whom  Beals  is  supposed  to 
have  seen  on  tbe  road.  For,  if  you  consider 
the  place  and  time  of  tbe  night,  you'll  find  ano- 
ther impossibility  to  contend  with. 

What  Beals  has  given  an  account  of,  wss 
at  Stamford-hill  turnpike,  about  four  miles  from 
Moorfields.  According  to  the  defendant's  evi-k 
denee,  she  was  robb^  in  Moorfields  between 
nine  and  ten,  and  she  arrived  at  Wells's  about 
four  in  the  morning:  so  that  this  journey  of 
eleven  miles  (the  distance  between  Moorfields 
and  Wells's)  must  have  taken  up  above  six 
hours ;  at  which  rate  of  travelling,  she  could 
not  have  reached  this  turnpike  till  idmost  twelva 
o'clock.  But  what  Beals  saw  was  betwixt  tea 
and  eleven,  which  was  but  an  hour  after  the 
defendant  was  first  attacked  in  Moorfields  la 
it  possible  that  two  |nen  could  have  carried  bar, 
in  sttch  a  conditioDy  fyur  mii^t  in  wt  jiour  P 
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JhmA^i  die  witoew  it  dacerlaift  «  lo  tbe 
day  of  tbe  month.  He  ewean  only  to  the 
«•  fore-^oH  of  J&nwiry/'  but  is  not  able,  by  any 
oircuinstaooe  whalerev,  to  fix  ife  fo  the  first  day 
ef  the  niostli.  Wliereas  Neir-ycar's  day  be* 
ing  a  f  ery  remarkable  time,  it  ie  probable  be 
vould  bare  been  able  to  recslleet  it  paitieti- 
kriy,  bad  that  beeo  the  day. 

oocb  was  tbe  erideiice  ef  tbe  defbndavt's 
beiaf  seen  upoa  therettd,  betweea  Loadon  antf 
EDfielfl-Wash,  oo  the  1st  of  Janvary.  Let  us 
DOW  examme  tbe  pfoof  ef  her  beaig  sseu  io  her 
returu  home  upon  tbe* 99th. 

Tboaaas  Benaet,  the  first  witness  called  to 
this  fiKt,  says,  that  about  a  quarter  of  a  mile 
from  Mrs.  WeHi's,  and  twenty  poles  below  the 
ten- mile  stone,  be  met  a  woman,  **  miserably 
poor,  without  either  ipewn,  slays,  or  bal,  tet 
with  something  about  her,  net  a  flpown :"  that 
she  appeared  to  be  a  stranger  to  the  road,  fbr 
she  enquiied  tbe  way  lo  London,  and  toM  him, 
<<  She  hsd  been  frrgbtened  b^  a  tanner's  dog." 

Had  he  omitted  this  last  circumstance,  there 
had  been  uetbiog  to  detect  him  of  falsehood 
bj;  and  the  fact  would  then  bare  depended 
ttcrety  upon  his  credit,  which,  probably  by 
appearance,  could  not  have  weigh«l  much,  un« 
sappmisd  ly  other  preols.  But  tbe  uiddent 
of  the  tander's  dog  has  miite  defeated  bis  eri- 
deaer,  for  it  was  impoMiale  she  could  tell  him 
of  this,  in  her  way  from  Enfield- Wash  to  Loa- 
dea,  bsfere  she  was  come  so  fiw  as  the  tanner's. 
She  might,  indeed,  have  met  a  dog,  and  beea 
ffiglktensd  by  bim ;  bat  how  eould  she,  a  per- 
feet  otraager,  k«ew  he  belonged  to  a  tanner  P 
This  witness  teMs  you,  tbe  tanner's  is  an  hun- 
dred yards  on  thii  side  of  the  ten-mile  stone, 
but  Ite  met  tbe- woman  twenty  poles  below  tbe 
ten-  mile  slone  ^  and  it  was  not  the  witness,  but 
the  defeoddnt,  who  called  it  a  tanner's  dog. 

This  will  not  be  thought  too  nics  an  objectiofr 
to  tbe  credit  of  one  deposing  a  fttct  not  f  ery 
credible  in  ilMlf,  sod'  wtiioh  yott  will  And  to  be 
fake,  when  coupled  w<Kb  the  evidence  of  the 
subteqnenl  witnesses.  Afid  in  a  case  of  this 
eoitrassdiaary  nature,  where  tbe  defendant's 
attorney  foot  tbe  present  attomey,  to  giro  bim 
bis  doe)  had  adtertised  for  evidence,  it  becaane 
necessary  narrowly  to  watch  every  circum- 
stance coming  fnum  iie  mouth  of  a  witaeis  in 
so  low  a  slatiou  of  life. 

Tbe  next  trttncai  was  Darid  Dyer.  He  says, 
bo  saw  a  *«  poor  distressed  creature"  pass  very 
slowly  by  hrai  Otf  the  S9th  of  January ;  that  he 
aaid  to  her,  **  AweethMrt,  do  you  want  a  bus* 
baadP"  Being  asked  to  give  an  account  of 
her  tftotbing,  m  s^,  She  had  a  while  hand- 
berobief  on  her  bead.  In  this  be  goes  too  far ; 
for^  aecordiag  to  her  mother's  account,  the 
white  baodkercbief  was  covered  by  a  coloured 
Qlie,  which  she  bad  taken  out  of  her  pocket, 
and  which^  fVom  the  smidlness  of  the  white 
one^  most  bafve  tolsHy  concealed  it. 

Witting  to  fix  every  dreumstanea,  he  swears 
to  something  thai  may  aaawer  to  tbe  bed^wn^ 
<«  AsbortMi  thiuff  aboai  her,  that  did  not  cane 
very  lour 3"  and  SaM^  h#  mw  tfi^wooMi  emi 


afterwards,  and  took  her  to  bo  the  saoia  person, 
with  the  prieoaer  at  the  bar.  But  being  called: 
open  to  describe  her,  as  she  appeared  to  him 
upon  tbe  read,  this  Witness,  unacquainted  with 
what  the  rest  had  sworn  (another  good  effect 
of  a  separate  eaaminatioo)  proves  most  dearl  jf 
dipt  th«  person  he  saw,  if  aar  one  he  saw,  wan 
not  Eliaabetb  Ganafaig.  Her  face,  says  be, 
was  very  pale,  not  Mack,  but  wbitisb^  He 
looked  earnestly  at  her,  and  partienlaffly  ob* 
served  her,  and  did  not  only  admire  her  fae#^ 
bnt  her  bands  loo-^they  were  delicately  white. 

Refer  yoursslves  to  the  description  given  of 
her  at  her  return  boase,  paiticttlarlT  by  tbe 
appseatiee :  **  she  was  Uaek  and  blue,  as  if 
beat,  her  arms  and  face  as  black  as  bis  bat.'* 
Coald  Ibis  be  a  pale  woman  with  a  whits  hand« 
whom  Dyer  met  open  the  road  P 

Mm  Cobb,  tbe  oaly  rcBMinhig  witness  to 
the  defendant's  bMug  on  the  Enfield  road  osl 
the  39th  of  January,  swears  she  me^  her 
creeping  alonff,  in  the  middle  of  the  thren 
Dncks-fieMs,  listween  the  five  and  six-mile 
stones.  This  is  said  to  be  a  mietake,  and  that 
it  is  between  tbe  six  and  seven^mUe 
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Take  it  either  way :  if  she  met  her  betweea  tlie 
fke  and  six^mile  stones,  it  was  near  five  milen 
feom  Wells*s; — ^if  between  the  six  and  seven** 
■sile  stones,  it  was  near  four  miles  frcmi  thence  ; 
fbr  Welbi's  bouse  is  about  the  midway  between 
the  ten  and  eleveo-mile  stones. 

Now,  by^comparing  this  womaa's  evidence 
with  what  tbe  Menuaat  has  sworn,  you  will 
find  it  impossible  to  be  true. 

Tbe  defendant  swore  she  set  out  from  mo» 
Iher  Weik's  at  four  o'dsek,  and  that  the  dock 
aimck  ten  as  she  wss  going  over  MooHMds: 
so  she  was  six  hours  traveHing  eleven  miles« 
(the  disfance  between  Weill's  and  MoorfieMs) 
which  Is  less  than  at  the  rate  of  two  miies  an 
boor. 

Reckoning  from  the  tine  tbe  defendant  her* 
self  has  fixed  fer  her  setting  out,  it  must  bate 
been  past  six  befere  she  had  crept  to  tbe  middle 
of  the  three  Ducks-flekisi  supposing  it  to  be 
but  four  miles  from  W elb's,  and  if  five  milea, 
then  it  ment  have  been  half  an  hour  biler. 
Now,  at  what  time  did  this  witness  see  herf 
She  says  it  was  duskish.  The  S9th  of  Ja« 
near y  was  the  day  alter  a  new  moon,  io  there 
could  be  no  moon-light ;  and  if  it  was  dnskisb, 
it  couM  not  be  so  total  as  five  o'clock.  A  great 
deal  of  pains  was  taken,  in  the  croas>eamina« 
tioB  of  this  witness,  to  fix  the  time  of  her  being 
at  the  place,  where  she  is  supposed  to  have 
met  the  defendaat.  At  tbree'oxlock  she  left 
her  own  house,''— ehe  had  a  mile  to  go  to  one 
Mn.  Oarler'*-4he  had  been  there,  bnt  I  tbiok 
stayed  not  a  minute,— she  called  no  where  on 
the  road,--sbe  might  indeed  be  detained  a  little 
by  aoquaintances,  who  met  her,  but  made  ne 
considerable  slop  any  where,— end  met  Gan* 
mug  within  a  quarter  of  a  mile  of  her  ewe 
house,  on  her  return  home ;— ao  then  ihe  nnsl 
hnve  walked  a  mile  aad  thrse  quarters,  and  ne 
moral  fvoov  three  o'clock,  and  make  wy  liitle 
itay*    Bew  bite  Md4  k  jewihly  ht  tbabf 
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Ijel  IbH  voDMi  eraep  as  slow  ss  she  plesses, 
let  bcr  be  as  slow  in  wslkio|f  as  she  appears 
m  iBTSBtioo,  she  could  not  eke  out  the  ttme  so 
as  to  neeC  the  defeodant.  Even  fi?e  o'clock 
isilt'  flol  flo— dnskisb  will  not  answer^tt  must 
liavs  besD  past  six  before  CaoniBg  could  pos- 
^f  coflse  to  that  place,  by  her  own  calcnla- 
tHNi.  But  this  Mis.  Cobb  has  ef  en  ventured  to 
swear  to  a  perfect,  an  absolute  remembrance  of 
tke  defendant's  fiice,  by  the  tip  of  her  nose ! 
By  what  light  could  she  make  so  nice  an  ob« 
serrmtion,  after  six  in  the  cTening,  on  the  29th 
sf  Jaonarv  ? 

Upon  the  testimony  of  these  three  last  wit- 
asBsea  I  shall  only  make  this  further  obser- 
HtioBt  that,  if  it  were  possible  to  admit  they 
saw  any .  person  in  the  manner  they  have 
seoTDy  it  appears,  by  every  oircnmstance,  they 
all  saw  one  and  the  same  person,  and  tbe'en- 
dsBce  of  Dyer  fully  proves,  that  woman  was 
net  the  defendant 

These,  gentlemen,  are  the  objections  which 
have  oecnrred  to  me  on  that  part  of  the  case, 
tsbtio^  to  the  defendant's  havine  been  seen  on 
Ike  Enfield  road  on  the  Ist  and  S9ifa  of  Ja- 
aoary :  by  which  it  appears,  that  her  friends 
have  reaped  no  great  benefit  from  their  ad- 
vertistiig  for  evidence. 

The  next  attempt  was  to  answer  the  proofs 
we  gave  of  the  gypsies  being  at  Abbotsbury  on 
the  1st  of  January ;  in  my  observations  upon 
wUeb,  1  shall  not  ^ake  up  muph  of  your  time. 
Indeed  I  cannot  take  upon  myself  to  enter  roi- 
Botely  into  the  evidence,  because  I  was  un- 
aveidaUy  absent  yesterda^^  when  most  of  the 
wilnesaes  to  it  were  examined.  But  from  the 
Be4es  ef  my  learned  frieud,  the  geotleman 
wbom  I  have  the  honour  to  assist,  I  am  au- 
thertzed  to  say,  the  defendant  has  had  no 
better  success  in  this  part  of  her  case,  than  in 
the  rent. 

Aie  the  witnesses  to  prove  thr  gypsey's 
bciBg  at  Enfield  before  the  94th  of  January  so 
very  certain,  both  as  to  the  person  of  Mary 
S^^iies,  and  the  exact  times  of  seeing  her 
there,  as  to  leave  no  possibility  of  mistake?  If 
wby  this  will  rest  merely  upon  the  credit  of  the 
witarsmrs  ;  otherwise  it  will  not  admit  of  dis- 
pute. For  it  is  most  certain,  that  the  witnes- 
ses lor  th^  crown  cannot  possibly  be  mistaken 
in  either  of  these  respects. 

It  is  observable,  that  none  of  the  defendant's 
witnesses  pretend  to  have  ever  seen  Mary 
Souires  with  either  of  her  two  children; 
vheteas  every  one  of  our  witnesses  swears 
directly  to  all  their  persons. 

With  what  uncertainty,  do  the  defendant's 
witni«ses  speak-  also  to  point  of  time !  Some 
of  them  do  not  know  one  dav,  and  some  not 
one  DBoath  from  another,  and  some  are  igno- 
rant whether  Christmas  is  in  June  or  January. 
.  — One  keepa  the  day  of  the  month  by  his 
dock, — another  refers  herself  to  the  almanack, 
without  being  able  to  distinguish  by  it  what 
day  of  the  week,  such  a  particular  day  of  the 
lasntb  was.  The  experiment  was  made  upon 
her  crssB-examinatioD^  and  aa  almmack  was 
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put  into  her  band,^ — she  tmderstood  notbmg  by 
It.  But,  says  she,  I  swear  from  the  assistance 
of  a  sheet  almanack ;  yet  what  had  been  shewn 
her,  was  the  same  cut  into  leaves,  and  bound  ttp« 

Gentlemen,  those  who  pretend  to  be  positive 
as  to  time,  either  refer  to  circumstances  incon- 
clusive, or  to  papers  and  books,  not  one  of 
which  has  been  prodnced.  It  was  material  for 
them  to  be  exact,  and  they  saw  the  necessity 
of  being  so.  Why  then  did  they  produce  no 
written  evidence  to  ascertain  facts  of  such  con- 
sequence, since  by  their  own  account  this  wa^ 
to  be  had  ?— Is  it  not  apparent,  no  diligence  has 
been  wanting  in  this  defence  to  lay  before  you 
every  circuipstance  that  could  be  construed  in 
their  favour  ?  To  what  cause  can  such  omission 
be  ascribed  f  Persons  speaking  merely  upon 
memory  are  very  liable  to  mistake ;  and  in  a 
cause  of  so  much  spirit,  the  zeal  of  witnesses 
may  nwe  them  to  strain  the  truth  at  least,  even 
where  they  would  not  venture  at  direct  perjury. 
Falshood  is  glossed  with  doubtfulness,  and 
doubts  are  raised  to  certainty. 

An  instance  of  this  was  exemplified  in  the 
evidence  of  Anne  Johnson,  who  swears  she 
saw  Mary  Squires  at>  Enfield  on  the  18th  of 
January.  IV as  it  possible  for  any  witness  to* 
be  more  positive  than  this  woman  P  She  re- 
members the  time  perfectly ;  it  was  just  two 
days  after  she  carried  her  work  home  to  Mr. 
Smitheram  her  master,  who  entered  in  bis  book 
the  time  of  its  being  both  delivered  out  and  ro* 
turned. 

Here  was  a  reference  to  a  written  memoran- 
dum, and  the  producing  it  would  have  fixed 
the  time  past  doubt.  Yet  this,  like  all  the  rest,' 
was  thought  proper,  by  those  concerned  for  the 
defendant,  to  be  left  merely  upon  the  credit  of 
memory.  But,  by  accident,  we  got  access  to 
Mr.  Smitberam's  book  of  accounts;  and  he 
and  his  daugtiier,  in  whose  hand- writing  the 
entries  were,  have  been  so  kind  this  morning, 
as  to  produce  the  very  book  which  Anne  John- 
son referred  to  \  by  which  it  appears,  that  tbsj 
work  was  carried  home  on  the  23U  of  January.' 
So  that  the. time  of  her  having  seen  Mary 
Squires,  two  days  aAer,  tnu«t  have  been  on  the 
25th,  which  was  the'day  after  Squires's  coming  ^ 
to  Enfield,  according  to  the  account  of  all  our 
witnesses. 

I  do  not  mean  by  this  to  Impute  any  thing 
more  than  mistake  to  this  Anne  Johnson.  •  But 
it  shews  how  uncertain  memory  is,  how  posi- 
tively witnesses,  warmeil  into  a  contention  tor 
victory,  will  depose  facts,  which  they  should 
relate  with  some  degree  of  doubtfulness,  and 
shews  indeed  the  reason,  why  no  books  or 
papers  are  product. 

Sarah  Star  swears  to  the  18th  or  19th  or  Ja- 
nuary, and  refers  to  a  note  of  hand  of  the- 
same  date,  which  she  delivered  to  Mr.  Miles, 
the  defendant's  then  attorney.  But  neither 
the  note  itself,  nor  Mr.  Miles,  nor  the  person, 
who,  Star  soys,  brought  the  note  to  her,  is* 
produced. 

In  short,  for  it  is  time  to  make  an  end,  no- 
thing conduiire  fippeais. 
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draee  Kirby,  uollrar  witaiMr^  rvftdy  M  tbf 
reef  to  fix  an  eariy  time  of  Semf  SqQirti,  upon 
barcroM-eximiMAtioa  k  not  oertaiD  of  bavinff 
aeeo  her,  till  witbin  eig^l  ibyt  bafbre  Squiraa'a 
baia^  apprahe»iad,  wbiah  was  en  tba  lal  of 
February. 

Wise  Basset  is  sure  of  the  time,  because  abe 
killed  a  boff  on  the  Tburaday  belbre  New 
Cbristmas  day ;  and  sba  bas  ao  otbar  reaaon 
for  fiziofr  the  time,  but  beeause  it  waa  the 
Mooday  was  a  BAooth  after  s  wbiob  brings  it 
lo  the  8td  of  January. 

How  vague  and  uoeerkin  isallibisavidenoa, 
tonpared  with  the  clear,  detersBinatt,  paeitifc, 
absolute  taatimony,  that  Mary  Saoifea  was  at 
Abbetsbury  on  tbo  1st  of  January !  I  sboold  bo 
asbamed  to  take  up  ■sere  of  your  titaM  in  absct 
sations  upon  this  part  of  the  deibnoa. 

Tbey  nart  call  Ward  pnd  Jonea  to  prove, 
that  Soaannab  Walb  confeasstl  the  detedant's 
coofioement. 

Ward,  baring  just  read  the  nowa-paper  ra« 
lating  the  particulars  of  the  detadanf  a  sisry, 
went  to  see  mother  Welbi  in  Clerfcsnwell 
Bridewell,  and  Jonea  went  with  bim  aa  bis 
IKeod.  One  of  them  (Ward,  aa  I  reoallect) 
asked  Wells,  *«  How  caneyou  to  keep  tbo  girl 
a  fortnight  V*  To  wkieb  Wells  answersd,  **  H 
was  twenty«eigbt  daya."  The  next  ^usslisn 
was,  "  In  what  room  was  abe?"  Tbo  answer 
was,  <«  You  know  the  room  very  wdL"  This 
was  the  whole  conversation  tending  lo  a  ooa* 
fessioD  :  but  such  a  confession,  I  may  vantmw 
to  say,  was  never  belbre  given  in  proof. 

Wells^  at  every  other  time,  both  beibve  and 
nf^  thia  pretended  confession,  stoutly  donibd 
•very  article  of  the  cha^.  It  la  tberslbro 
most  likely  the  did  not  asean,  at  tbia  tiase,  to 
admit  it.  Anfl  if  you  consider  the  occasioB  of 
Ward  and  Jones  going  there,  and  tbo  vciy 
worda  of  the  conversation,  you  WBI  fiad  tknl 
Wells  really  confessed  nothing,  but  only  cor- 
rected Ward's  mistake  by  the  charge  against 
her.  The  oewe>ptner  had  mentioned,  that 
Wella  had  oontlned  the  girl  twenty-eight  daya ; 
Ward  had  mii^en  it  for  a  fortnight,  and  >V>Ha 
net  him  right.  The  whole  of  wbtcb,  tsben  to* 
^Sfstber,  amounta  to  jost  aa  naocb  u  if  Wtlla 
Iiad  mora  f6lly  answered,  vis.  You  are  mi»- 
taken  as  to  time,  for  I  sm  charged  witk  having 
canfined  her  twenty  •eight  days. 
•  Her  anawer  to  tiie  other  question  natnmily 
bears  tbo  same  construdmn,  «*  Yon  know  the 
room  very  welt."  What  room  did  bo  knowP 
That  which  he  had  read  an  aocount  of,  and  in 
which  the  girl  bad  sskl  she  waa  confiaed. 

Thia  is  the  natural  and  the  only  aenaible  e>^ 
poaitbn  of  the  words.  If  Wella  intended  to 
confem  the  citee  she  waaacauaed  of,  aonso- 
thing  mora  would  have  been  aaid,  aiplaining 
tbo  motives  and  design  of  sncb  an  cxtrsordi- 
nary  transacftkm.  The  same  cunoaity,  which 
earruNi  these  two  wftnessea  to  Bridewell,  wmiM 
oeruinly  havo  urged  them  to  further  questiona, 
and  the  same  candour,  which  this  pratondsd 
oanfossien  suppoaca  aS  this  lime  in  Wdls,  wodd 
18  certainly  havo  led  har  SSfgfliait 


If,  6a  thn  contrary,  Woibi  did  Ml 
canfoesion,  how  infamoua  waa  it  in  those 
by  a  protended  mistake  of  a  fortnight  ii 
or  twonty*eis4it  daya,  to  ensnsre  her 
an  answer,  vrnich  by  an  equivocal  mterpr«te» 
tion  should  amount  to  a  oonfessMn,  and  lonvm 
it  unezphunedf  in  order  to  be  funisbed  wills 
evidence  f 

If  this  waa  the  onl^  acandaloua  part  of  thm 
defonce,  it  would  require  mora  obarmlion  thorn 
I  aball  trouble  yon  to  make. 

To  as  little  purpose  waa  the  attempt  by  Paul 
Stevens,  a  publican,  to  prove  the.conwasiom 
of  Msry  Squires  in  Clerlnnwell  priaon.  This 
witttom  wunt  there  with  twoor  three  gentlswms 
to  see  her,  abont  three  or  four  daya  after  bar 
aommitoMnt  But  who  tlMSO  fentteasett  niw^ 
or  why  they  do  not  appear  to  ftinporl  thto 
man's  evidence,  we  know  not.  Too  whol« 
ooofeasisn  amounts  to  no  more  than  thin» 
namely,  **  What  I  am  here  for,  I  am  innocoai 
of:"  and  aftorwarda  apeaking  of  being  at 
Welb'a  house, «« I  believe,  whilst  1  was  tSsra^ 
Eliaabatb  Canning  waa  there.*'  This,  and  thin 
alone,  thny  call  ncoafessisn ;  to  procure  whicis 
they  traaisd  her  with  a  bottle  of  wine.  Sevori- 
tiaa  bad  bostt  'triad  bafara  to  no  manner  nf 

Korpose :  she  had  been  oompbining,  that  th^ 
ad  bufieted  harabont,  banauaa  she  waa  not 
willingr  to  anawer  questiana.  Bnt  good'  wards 
and  a  botllo  of  wine  opened  tbo  old  woosaw^ 
heart,  and  she  frankly  confeased  to  these  civil 
gentltmsn,«^Whst  P>*~that  ahe  waa  innoowt 
of  the  charge  against  her*  But  ahe  beliofvody 
whilst  she  waa  there,  Elitabeth  Ganninv  was 
tharo.  Sba  never  said  abe  knew,  bat  aha  bw 
lieved.  It  is  plain  she  never  aaw  her  $  for  if 
ehe  bad  ever  aaen  her,  it  ooaM  not  rest  uporn 
her  belief.  And  the  witness  himself  ia  a^ 
doubtful  of  the  worda  apofaan,  that  nothmCTt 
besides  the  innocence  of  Sonires,  and>  the  pciw 
jury  of  Gannhigi  can  ba  soliacud  irons  it.  At 
flrsti  Stavans  was  positivtt,  thai  the  worda  wara^ 
*<  I  believev  while  I  was  there.  Canning  was 
there."  Then  the  witness  believes  these  wasft 
the  wssds"  and  then  the  warda  wore,  •*  Ts  bs 
sure  Canning  was  there,  aa  I  *believa."  And 
several  tiroea  aflerwarda  the  witnaas  varied  tiw 
eanression,  simI  could  navcr  fix  it. 

Whata  confession  is  hops  proved!  AstedfosS 
declaration  of  her  own  innooenca,  couplod 
a  belief^  touching  a  transaction,  widoh,  if  f 
cent,  she  must  be  ignorant  of. 

Thia  poor  woman  was  a  atrangar  to  WaHi^ 
having  never  seen  her  tiU  the  94th  of  JammriF, 
when  she  came  to  lodge  in  her  houae.  Bigiit 
daya  after,  ahe  (with  all  the  people  of  the  hosae) 
was  apprehended  on  the  accnsatian  afCanniny, 
that  she  had  been  robbed  and  confhied  theted  ■ 
Wells  bora  an  infamous  charadsr  univanaily  | 
Canning's  complaint  Waa  fovoursd  by  sevesal 
persons  of  credit  and  reputatioa ;  and  theraibre 
Sqoirea  waa  ineliued  to  bdieve  the  girl  had 
been  roldMd  by  aomebady,  and  that  her  stevy 
might  bo  partfy  true.    But  her  own  ini 
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«tll  wJiiMiM  to  iiipMeh  the 
MnudlMwtlb. 
NiAmM  CraaMlMffM  ftyt,  tiiaft  td  lultrjr 
«lMifri4B3riMi9lit,tlMilM«r  April,  l4 
nWMilh  liiitaii  «<  Hm  cmm  ytu  to  kwt 
tot  til— .iiumi,  teMriBK  thw  poor»  ioBOMSt 
•mton  wM  al  Mtbcr  f¥«ll«>i,  to  g«  atd  Im 
mH  ftMrf^'  Ami  tbit  Jaditli  Natot  amwww 
i^  •<  ln^Md,  Mr.  CromphorM,  I  oamitl  wy 
in  too  ictAly  wtm  tbm,  when  w«  Meed 

OTV* 

OitoMwiuf  thoM  wopds  m  tn  eseuM,  to 
mum.  to  Craniphonia'i  Mprtoeb  Imp  giFinf 
■rHwto  agmioil  Cilll^l^',  yoa  will  KtTO  m 
iflituiiy  ia  Mitfftof  too  vory  Mforto  of  irhoi 
ItotwhiMio  intonto ;  and  ooMdoring  tAo  tioto 
«r  tfab  ooBTevMitloii,  H  look*  it  if  tbb  OiMip- 
tomporiag  with  too  wkwM  to  twoor 


vtol  to  tratk  oltooovid  not.  CrntoOlMirM 
oirttoi  to  oforjr  word  tpokiOy  ood  indeed  k 
M  very  BBOtoriol  bo  tlionld  bo  oo;  for  by 
toikhiff  ool  tlio  ihiglo  word  *  but,*  ibo  tonob 
vmU  bo  entirely  aherodi  and  toon  toe  answer 
wmM  be  pvoper  to  tbe^^nootion.  And  toat 
Cniaipbome  ^foeo  too  tor  in  iwearinf  to  the 
toryetprenioo,  appean  by  tbe  nest  witneto, 
hb  wife,  who  gives  evidence  of  tbese  wotds 
mfy,  •*  Indeed,  Mr.  Craoipbomo,  she  leally 
mM  tbeie,  ssbon  wo  lod^  fbors."  Tbe 
fcaer  pan  of  the  words,  •*  I  cannotsi^  bot," 
SMlirsly  teft<  ant  So  toat  it  remains  donbt- 
ftl,  vbat  worn  all,  and  the  partienlar,  tbongb 
fnrv  words  mndo  nso  of  npon  tbbi  oooasioff. 
Yw  wiH  thorelhre  apply  your  altontlon  to  tbe 
lihrtMoeof  tbtn  oonfersilioo,  tbat  Jodito  Na- 
towisrepronelied  witb  giringf  false  ofidonoe, 
Old  tbat  sbe  won  jwiifyine  herself. 
Tbal  Natna  smd  bis  wife  lay  at  Wells's  dnr- 

Sdw  month  of  Jannary,  is  snpnossd  even  by 
my  witoesB.  Now,  I  sbonld  be  glad  to 
kanr  in  what  part  of  the  bouse  they  lay.  It 
ippeira,  that  every  other  room  in  the  nonse^ 
mpt  the  bay -toft,  was  wholly  oocopiod  by 
iWffst  of  tbe  itonily.  And  if  thrjr  lay  in  tbe 
^Msft,  it  oouM  not  bo  while  too  defendant 
tot  there,  boennss  she  swors,  *<  she  dM  not  see 
•koBiin  orentaro  daring  all  the  time  of  her 
toilacment,  but  onoo  throogh  a  draek  of  the 

Farther,  to  diserodit  Fortune  Natasha  en- 
^■se,  one  Jnekson  hi  ontled  to  prove  tbe  pro- 
ff*M  of  a  wager  by  Natns,  at  tbe  Ponr  Swans, 
vWthcr  be  hod  not  lain  out  of  Wells^s  house  a 
|Nls  ni|jbt  during  toe  monto  of  January. 
^  vss  wtcnded  to  eootradict  Natue,  as  ha?  • 
■If  ia  bis  eridene^  denied  proposing  any  suefa' 
*'|gg»  Bot  i»  reality  Natns  was  so  far  from 
•"qm  it,  that  be  bhuself  gar e  an  aecount  of 
bubeiMg  Imu  out  of  toe  house  one  night,  and 
**  BMre.  And  bis  wife,  yon  ma^  renwrnber, 
gate  the  same  account.  This  eireuoMtonoe, 
>^irmsd  by  tbe  defeDdaoC's  witness,  would 
Mjlnsdit  to  INlus,  if  he  stood  to  need  of  it. 

«be  aeit  eritotnoe  Is  to  the  impeaflbment  of 
gyschoraeisr,  by  three  persons  swcering 
f^  tmk  HRtoSur  sad  toaRee,  09  is  iuffioient 
^»«v«rtitowai  psetenMofofcdH 


One  of  tlma^  in  oflbot,  toys «  ho  baKeres 
Fsrtuao  Matna  is  an  infamow  n  fellow,  tout 
wjtoout  too  temptotion  of  totamst*  or  any  pas- 
sion to  indnlfs^  hot  OMraiv  fsr  too  sake  of  gir- 
ing  falsn  tostMBony^  and  trom  hie  propensity  to 
lyinp^,  ho  would  parjnse  himself  in  n  oonii  df 
justioo.  • 

fiot  let  not  hwDOB  nninra  bear  tbe  repronnh 
of  snoh  a  obaraoter.**<*ThsfS  oonnot  bo  a  man  on 
tois  side  -hell  so  abandoned  by  bis  Maker,  an 
that  Msb  wknem  woadd  hare  you  to  think. 
Thnoattb  has  aofor  bom  auob  a  moiisier,  as  to 
lall  in  loTo  witb  baked  tolshood.  What  dovU 
inonranto  «ms  erer  hsnrd  of,  who  did  not  in- 
oltoo  to  trdth,  tiH  ho  was  warpsd  by^omo  pnsp 
tinubU'  temptation  to  hsivn  her  f  For  has  not 
the  Author  of  Kntons  srcatod  bar  lovely  in  ton 
nyoa  of  aN  manktod  P  Lst  any  man  breatb- 
ing  nik  Ms  own  heart,  wbotbct  he  was  ever 
persuaded  to  ombraoe  a  falsbood,  till  she  wns 
robed  in  too gnrb  of  truto  to  deceive  himP  It 
would  bo  a  oontindiotioo  to  terms  to  toy  other- 
wist.  Tbe  witndsa,  who  is  eapsMe  of  ropm- 
aeniing  Nttos  to  snob  eohrato,  must  bo  eon- 
asious  of  toe  truth  of  this  obssrvntton,  and  feel 
bhbsolf  impoHed  to  sneh  a  horrid  mkraptoic*- 
taiien,  ekhor  by  svniiee  or  revenge,  or  ao«n 
passion  wfaieb  bo  dares  not  avow. 

fiot  see  the  real  ebaracter  cf  this  Nalos,  l)r 
who  knows  him  better.-^lf r.  Belli  his 


m  Umwr.-^nr. 
nmstor,  toys,  bo  has  known  him  vevy  well  for 
fifteen  asonths  past,  and  tbat  he  is  bis  servant ; 
•^tbat  ho  is  a  very  honest,  eiril,  aad  iodus- 
trious  man  t— that  he  never  once  caogbt  him 
in  a  lie  in  his  life ;— that  be  has  now  right  sai^ 
vants,  and  wouW  be  glad  to  have  his  fellow. 

The  same  man  may  faideod  have  several  oba- 
racters,  as  differeDt  people  are  diArreatly  a^ 
tooted  to  bim.  And  poriiapo  it  would  bo  a  good 
general  role,  to  toke  too  medium  betwixt  tbn 
two  oKtremes  of  any  ebaracter  whatever.  Bot 
surely  there  never  were  two  such  eoctfemeo  an 
these  ooocetihing  the  same  chanuxer  before ; 
and  coasidorittg  the  nature  of  the  evidenooi  and 
who  am  the  witnesses,  I  mny  very  satoly  roat 
upon  the  credit  of  Natus's  testimony,  espo- 
eially  as  it  has  been  io  well  supported  by  many 
other  witnesses,  attestm^  snob  a  number  of 
eireumstanoes  to  confirm  it. 

Another  witnem,  Mr.  Metoalf,  was  calkid  to 
ooDtfodtot  Mr.  Whi£ln,  as  to  the  time  of  Mn 
reeeiviog  tbe  sign-iron.  But  Metcalf 's  evi- 
deneo  ia  so  very  unosrtain  and  tndeternrinato, 
tbat  it  pravee  notoing.  Ho  swears  to  a  tfan»- 
action  upon  the  8th  of  January ;  bm  when  be 
ia  onIM  upon  to  assign  bis  rensoo  tor  being 
pnrtfcolar  to  tbe  day  of  the  monto,  aH  ho  can 
say  is,  tbat  be  kf*eps  hie  reokooing  by  bin 
ckioh,  and  is  ignomnt  whether  his  aooouut  Is 
acooftttoe  to  to#  Old  StUe,  or  New. 

But  Mr.  Wbilfia's  evideotio  is  suflkienlty 
supportod  by  several  cifreoiuetanoto,  toe  time 
is  fixed  beyond  all  doubt,  and  there  now  r»> 
matos  no  stain  ifpoo  bm  ohovaeter. 

dentlomen,  1  think  t  have  tahen  notice  of  aH 
toe  amierial  eireutostonceo  on  both  sides,  two 
onfy  MMftodp  wMihldidMKlaoAorreOoUoaC. 


6S1] 


2T  GEORGE  0. 


Trial  qfEUsiaidh  CamAigf 


[63S 


Ofee  is,  the  dtffendaDt'g  claiminflr  tbe  bed- 
gown, before  ewoni  by  ber  to  bate  beeo  found 
at  Wells's,  in  tbe  grate  in  tbe  chimney.  This 
tben  lay,  together  with  tbe  pitcher,  on  a  table 
at  tbe  Mansion- house ;  and  she  would  have 
taken  them  both  away ;  bat  that  was  objected 
to,  because  they  did  not  belong  to  her,  and  that 
they  might  be  deposited  in  some  public  place, 
for  the  sake  of  further  discoveries :  upon  this 
^relinquishing  the  pitcher)  she  insisted  on  tak- 
ing away  the  bed-gown,  for  '*  That  was  her 
motlier's." — It  has  oeen  proved,  that  there  was 
no  grate  in  the  chimuey  at  Wells's. 

And  I  should  have  added  to  the  observations 
upon  the  evidence  of  the  mother,  who  proved 
the  tlefendant's  hand- writing  to  some  papers 
now  before  you,  that  the  innocence  of  the  de- 
fendant having  been  most  cogently  inferred 
from  4ier  suppMed  simplicity,  and  she  having 
been  represented  as  a  poor,  silly,  illiterate  crea- 
ture, incapable  of  inventing  socli  a  story,  to 
furnish  her  advocates  with  so  excellent  an  ar- 
gument,  she  set  her  mark  to  her  information 
■uefore  Mr.  Fielding,  as  if  unable  to  write  her 
name ;  which  information  is  also  before  you. 
1  da^  say,  it  was  not  then  imagined  that  this 
-marks- woman  bad  received  so  good  an  educa- 
tion. Who  would  have  thought,  upon  reading 
the  pamphlet,  which  that  gocM  magistrate  was 
pleased  to  oblige  the  world  with,  containing 
the  information  at  larjg^e,  with  such  ingenious 
remarks  upon  her  stupiditjr ; — who  would  have 
dreamt,  that  this  **  child  in  years,  more  so  in 
understanding,"  was  able  to  write  a  fair,  legiUe 
bpid?  s 

iind  this  may  serve  as  a  specimen  to  shew 
what  mean  artifices  have  been  made  use  of  to 
deceive  mankind. 

Gentlemen,  you  have  now  before  you  tbe 
whole  merits  or  this  cause ;  the  subject  of  uni- 
versal controversy,  which  it  is  hoped  your  ver- 
dict will  put  an  end  to. 

Permit  me,  therefore,  to  remind  you  briefly 
of  what  you  must  necessarily  believe,  in  order 
to  acquit  the  defendant  of  the  charge  against 
her. 

In  the  first  place,  yon  must  believe  a  most 
astonishing  story  of  several  incidents,  every 
one  of  which  is  to  tbe  highest  degree  impro- 
bable. You  must  also  believe,  that  above  forty 
witnesses  to  the  alibi  of  the  gypsey  are  all 
guihjjr  of  perjury,  although  there  is  a  greater 
combiuation  of  circiimstences  to  add  emit  to 
their  evidence,  than  was  ever  before  required 
to  satisfy  a  humau  inquiry.  To  this  end,  you 
must  also  believe,  that  all  these  witnesses  con- 
spired to  this  penury,  and  pre-concerted  erery 
circumstance  with  so  much  art  aud  contrivance, 
stf  to  defeat  tbe  possibility  of  detectioi^  upon  a 
separate  examination  ;  and  all  this  you  are  to 
suppose,  altliough  the  evidence  to  contradict 
them  is  infinitely  less  dear,  less  cerUin,  and 
less  conclusive. 

But  it;  notwithstanding,  yon  can  prevail 
tpon  yourselves  to  suppose  Mary  Souires  to 
iiave  been  at  £q  field,  when  we  proved  her  else- 
where,  or  (which  it  u  bard  to  soppoae)  that 


the  defendant  mistook  her  tor  aaotber,  yoa 
have  yet  more  difficulties  to  reoooeile.  For 
you  must  further  suppose,  either  that  Mr. 
Alderman  Chitty,  Mr.  Nash,  Ha^e,  Aldridgw, 
together  with  many  of  the  defendiuit's  own 
W[itnes8es  to  several  oircumstaiiees,  are  abso- 
lutely perjured ;  or  else  you  must  yield  your 
assent  to  a  new  train  of  events,  as  many  and  as 
wonderful  as  those  in  the  defendant's  story; 

You  must,  moreover,  believe  all  the  ten  wit- 
nesses, confirming  Natus's  evidence,  Itkawte 
guilty  of  perjury ;  althouji^b  no  attempt  b«« 
been  made  to  disprove  their  testimony,  except 
only  ^what  1  hope  is  sufficiently  aq^wered) 
with  respect^ to  Natus  himself,  and  also  as  to 
tbe  time  of  Wbiffia's  buying  the  sign-iron. 

And  upon  what  foundation  are  you  to  sttp« 
pose  all  this  f— Upon  the  credit  of  Elizabeth 
Canning,  proved  to  be  self-contradicted  in  ne 
less  than  three  instances,  relative  to  a  tingis 
fact ;  or,  upon  the  evidence  of  ber  witoesses, 
who  have  given  no  answer  to  the  charge.  For 
it  is  observable,  that  not  one  of  tbe  witnesses  lor 
the  crown,  except  to  the  alibi  of  Squirea,  is 
contradicted  by  those  for  the  defendant ;  and 
yet,  if  their  evidence  be  true,  she  must  be 
guilty. 

Tbeie,  gentlemen,  are  the  remarks  occurring 
to  me  upon  the  various  circumstances  in  this 
very  long  trial.  Many  of  them  may,  perhaps, 
have  been  unnecessary  or  improper,  whilst 
some,  which  I  may  have  omitted,  snould  have 
been  enforced  ;  but  whatever  errors  are  impa* 
table  to  lAe  in  the  course  of  this  prosecution,  I 
solemnly  protest,  that  the  mis-statiag  or  mis- 
applying any  facts  has  been  entirely  foreign  to 
my  intention  throughout  the  cause ;  iu  the 
merits  of  which  I  have  at  no  time  been  en- 
gaged, otherwise  than,  as  I  conceived,  the  duty 
of  my  profession  directed  me :  and  this  duty 
1  have  discharged  to  the  bM  of  my  abilities. 

Mr.  Nares,  I  only  beg  leave  to  mention  one 
thing.  There  has  been  one  reason^ttempted 
to  be  given,  why  a  very  material  wiipess  is  not 
produced,  the  want  of  which  witness  is  st- 
tended  with  the  utmost  inconveniency  to  tbe 
prisoner  at  the  bar ;  that  is.  Virtue  Hall :  by 
her  not  being  called  we  can  give  no  evidence 
relative  to  her;  that  is  as  to  what  she  has 
said,  and  the  means  used  in  her  recants* 
tion.  Mr.  Davy  has  given  this  as  s  rea- 
son,  because  she  is  not  in  law  a  witness;  bet 
I  beg  leave  to  say«  that  according  to  all  the 
cases,  and  common  practice  every  day,  ahe  iss 
•  witness ;  it  only  goes  to  her  credit,  and  that 
goes  to  the  Jury.  You  know  the  case  of  Cart* 
Wright  at  Hertford  ;  he  confessed  he  had  per- 
jur^  himself  in  four  or  five  different  courts. 
I  should  be  glad  if  the  Courtwould  deliver  their 
opinions  on  it. 

Mr.  Baron  Legge,  I  believe  witnesses  hevt 
very  often  been  cidled,  thst  have  dedared  they 
have  been  perjured  in  other  instances;  Imtl 
will  never  admit  or  sufiTer  a  person,  that  will 
say  they  have  been  pequred  in  another  aftui^ 
and  I  koew  it  before  they  were  sent  for,  Whsa 


935} 


Jm  WSfid  and  Com^  Penjury, 


A.  D.  17M. 


[634 


siie.iwcan  troe  I  osnoot  tdl ;  bat  that  she  has 
•wore  fahe  once,  1  most  know. 
.  Mr.'JVores.  lo  the  cage  of  sobomatton  of 
petjury  they  are  admitted  e?ery  day. 

•  mt.  Baron  Legge,  They  are  admitted ;   bat 
it  gota  ao  much  to  their  credit. 

Ilr.  Recorder,  I  reotiember,  that  id  the  trial 
ef  Titna  Oatea,  lord  chief-justice  Jefferyi 
wooU  have  been  glad  to  hare  hanged  him,  but 
woald  not  suffer  a  perjured  person  to  be  eza- 
■ioed  against  him.  What  must  such  set  of 
witncaBee  swear  ?  Why,  they  most  aet  out  in 
aavio^  they  have  been  peijured  before.  Then 
what  is  the  oonseqoence,  but  that  they  most 
destroy  their  own  credit 

Ur.  Baron  Legge.  When  a  witness  stands 
vp,  and  tells  ua  she  has  once  swore  lalse,  what 
credit  can  be  gifen  to  her  testimony  P* 

Mr.  Doxy.  I  bafe  known  such  witnesses 
examined  more  than  once :  the  jury  hare  a 
tight  to  call  and  examine  her,  but  I  hare  no 
right  lo  call  her,  neither  hu  ttie  defendant. 

Mr.  Rgeorder,  Gentlemen  of  the  jury,  Eli* 
Babetfa  Canning,  the  prisoner  at  the  bar,  stands 
indicted  for  perjory,  in  swearing  that  Mary 
Squires — [See  the.  indictment,  the  peirjnry  as- 
signed, and  the  avennent  mentioned  before  in 
this  Trial]. — But  as  this  is  a  trial  of  unusual 
Jsogth,  and  of  great  expectation,  i  shall  state 
Ike  eriidence  in  .the  clearest  manner  I  havje  been 
able  to  colleGt  it ;  and  if,  in  the  staling  the  se^ 
veral  facts  which  bafe  been  laid  before  you, 
damg  the  course  of  this  long  proceeding,  1 
sboold  accidentally  disclose  my  own  opinion, 
I  most  desire  that  it  may  have  no  weight,  or 
make  the  least  impression  on  you,  in  deter- 
mining  your  verdict,  otherwise  than  as  the 
weight  of  the  eridence  justifies  it  As  this  in- 
dtctOMot  is  founded  upon  the  evidence  giren 
by  Elizabeth  Canning  against  Mary  Squires, 
on  whose  testimony  she  was  capitally  conricted, 
Thomas  Gurney ,  the  short-hand  writer,  is  call- 
ed, who  says,  that  upon  the  32d  day  of  t'ebru- 
ary,  Mary  Squires  was  tried  in  this  court ;  and 
npon  .that  trial,  Elizabeth  Canning  swore, 
^  That  on  the  Ist  day  of  January,  in  the  year 
1753,  ahe  bad  been  at  Saltpetre-bank  to  see  her 
imde  and  aunt,  and  atayed  there  till  about 

•  nine  at  nigbt ;— that  her  uncle  and  aunt  came 
with  her  t(>  Aldgate,  when  they  parted ; — that 
she  was  then  alone,  and  so  came  down  Hounds- 
dkdiy  and  over  Moorfields  by  Bedlam-wall, 
where  two  iosty  men,  both  in  great  coats,  laid 
hoM  of  her,  and  took  half  a  goinea  in  a  little 
box  out  of  her  pocket,  mid  three  shilliugs  that 
were  ioose;*  that  thq^^  «atlerwards  tied  her 
hands  behind  her,  andrtlragged  her  to  Wells's 
hoiise  at  Enfield-Waak,  where  they  arrived 
about  four  o'clock  ip  i|he  morning ;  that  she 
saw  there  the  said  gy  wev  woman.  Squires  sit- 
ing in  a  chair,  who  tMW  her.  by  the  hand,  and 
awed  her  if  ahe  chose  to  go  tfaieir  way,  saying, 


*  Bnt  msm  the  Note  to  that  decision  of  Jef- 
leries  in  Oates's  Case,  vol.  Wf  p.  1185,  as  cited 


that  if  she  did,  she  shonld  have  fine  dothes; 
hot  she  refusing,  Mary  Squires  then  took  a 
knife  out  of  a  dresser-drawer,  and  cut  the 
lace  of  h«fr 'Stays,  and  took  them  from  her; 
— that  Mary  Squires  gave  her  a  slap  on  the 
fiice,  and  pushed  her  up  stairs  out  of  thekitcbiSB 
into  a  room  called  the  hay  loft^  and  shut  the 
door  and  threatened  her,  if  she  stirred  or  moved, 
to  cut  her  throat ;— that  when  day -light  ap* 
peered,  she  could  see  in  the  room  a  black 
pitcher,  not  quite  full  of  water,  about  twenty- 
four  pieces  of  bread,  a  fire-pbce,  and  a  grate  ; 
that  she  cootinued  there  a  month  by  the  weeks, 
all  bnt  a  few  hours ; — ^that  she  broke  down  a 
board  that  waa  nailed  up  at  the  inside  of  the 
window,  and  got  out  on  Monday  the  S9th  of 
January,  about  four  o'clock  in  the  afternoon  $ 
that  she  took  out  of  the  grate  in  the  chimney 
an  old  sort  of  a  bed-gown  and  handkerchief 
which  she  tied  over  her  head  instead  of  a  jsap, 
and  got  to  her  mother's  house  in  Aldermanbury^ 
about  a  quarter  after  ten  o'clock  at  night." 

In  brder,  therefore,  to  prove  thst  the  evi<* 
dence  she  then  gave  waa  false,  a  great  numhe* 
of  witnesses  have  been  called  to  prove  Mary 
Squires  at  a  different  place,  at  the  time  oo 
which  Elizabeth  Canmog  has  sworn  to  her 
robbing  her  at  Wells's  at  Enfield- Wash.  . 

The  first  of  ^hese  witnesses  is  Esther.  Hop* 
kins,  who  says,  that  she  keeps  a  fMiblic  house 
at  Sooth* Parrot,  which  is  some  pwes  beyond 
Abbotsbur^  in  Dorsetshire;  is  posiiire  she  savT' 
Mary  Squires,  her  son  and  dangbter,  at  her 
house,  on  the  &9th  of  December  175S;  that 
they  lodged  at  her  bouse  thSt  night ;  the  reason 
of  her  remembering  it  is,  that  two  ^entleme^/ 
that  day  had  been  there,  who  left  their  reckoo- 
iog  unpaid ;  that  Mary  Squinea,  her  son  and 
daughter,  went  awi^  next  morning;  is  parti- 
cularly positive  to  Alary  Squires,  having  never 
seen  such  another  remarkabie  woman;  that 
she  is  more  positive  to  the  son  than  to  th* 
daughter,  for  be  had  a  bag  which  he  carried 
under  his  arm>v   They  all  travelled  on  foot 

The  next. witness  was  Alice  Farnham,  who 
lires  at  Winyard's  Gap,  ten  miles  beyond  Ab« 
botsbury.  She  says,  that  she  saw  Mary 
Squires  at  Winyard's  Gap,  about  eight  or  nine 
o'clock,  on  the  Saturday  morning  next  after 
new  Christmas,  with  her  son  and  daughter; 
the  reason  of  her  being  so  potitive  to  Mary 
Squires  is,  that  having  seen  the  picture  of  mo« 
ther  Sbipton,  she  thought  sh0  resembled  that 
picture.  They  all  stayed  about  an  hour  at  her 
Jiouse,  and  had  a  quart  of  beer,  and  some  bread 
and  cheeae,  and  when  they  parted  yrtth  her 
said,  that  they  would  come  and  see  her  again 
at  old  Christmas;  that  they  all  went  towards 
Abboisbury,  which  is  ten  or  eleven  miles  from 
Winyard's  Gap ;  that  she  had  seen  them  come 
into  South- Parrot  the  day  before^  and  seeing 
they  were  gypsies,  her  mother  asked,  if  she 
was  not  frightened.  This  she  remembers  was 
on  a  Saturday,  because  she  had  a  mind  to 
ba^e  gone  thai  day  to  Crookhorne  market  to 
buy  some  things  against  old  Christmas,  but  her 
mother  woold  not  let  her  go.   She  saw  4  bag 
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lhesM'»inD,  aod  the  dtogiilar  draitid 
very  neat  in  •  wbhe  bolland  fown.  H^ 
■ever  see&  tfaem  niiee ;  bat  is  t eiy  prntiTe  to 
IhMB.  That  they  had  •  mug  of  baer,  and  paid 
ibritt 

Tbe  next  witilefe,wbo  uadertalEBs  to  prove 
Ae  irhole  jouNiey  to  Eofield- Wasb,  ie  O«ofg« 
Sqoiree,  who  is  aoii  to  Sftary  Smircey  who  says, 
be  was  at  South»Parrot  on  Friday  next  atler 
BOW  Cbriatmas^day,  and  they  put  np  at  tbe 
Aed  Lion  there,  and  stayed  one  nig  nt  only : 
that  (tbey  set  out  from  Newingtoo  near  Sonth- 
wark  about  seren  or  eight  weelcs  before 
Micbaelinas  preceding*)  from  Sootb-Farrot 
they  all  went  to  Winyard's  Gap,  and  then  to 
li^on  i  that  they  lay  there  upon  Saturday,  and 
he  leit  bis  motMr  and  sister  there,  and  went  to 
Abbotsbury  on  Banday,  to  see  some  friends  be 
had  there,^  and  partienlarly  to  see  William 
Clarke  9  that  he  and  Clarke  went  to  Litton  for 
Jus  mottier  and  sister  the  Monday  following, 
and  at  Litton  the  sister,  Clarke,  and  he,  dined 
iSfetber ;  his  saother  being  gone  towards  Ab- 
hMsbury  to  see  for  Clarke  at^  him  ;  hot  upon 
her  return  dined  with  them.  Afler  dinner 
they  alt  set  out  for  Abbotsbury,  and  aniTed 
there  upon  the  Monday  night,  Ming  the  1st  of 
January,  and  lay  there,  attne  sign  of  the  Ship, 
at  one  €Kbbons*s;  they  danced  till  twelve 
•'dock  at  Bight,  and  semal  neople  were  with 
them.  His  partner  was  Gibbons's  sister,  and  | 
having  been  at  Abbotsbvry  before,  he  knew  se- 
veral there.  Clarke  danced  with  his  si^r ; 
dsid  that  his  mother,  hts  sister,  and  himself, 
atayed  at  Abbotsbury  from  tbe  1st  to  the  9th  of 
January.  That  tfale  1st  of  Janoary  bong  a 
wet  day,  one  Andrew  Wake,  who  was  then  an 
aicisemaa  at  Abbeirtiory,  borrowed  lMsgreat« 
coat  of  bim,  in  order  to  make  his  survey. 
That  OB  TuMday  the  9th  ef  Janaary,  fafs  ma- 
ther  wd  sister  and  himself  left  Abhetsbary: 
Cnarhe  went  with  them  to  a  pisee  called  Psr- 
tersham,  about  a  mile  and  a  half  frsm  Abhete- 
bury.  The  next  day  they  went  to  Ridgway, 
about  ive  or  six  miles  from  Abbolsbory. 
Criarke  and  he  lajr  together,  and  ley  there  at 
the  sign  ef  the  Ship,  at  eoa  Bewtev'e,  where 
there  hapaened  to  be  a  horse  whieh  had  tasi 
died ;  and  hb  monev  being  short,  he  left  a 
piece  ef  nankeen  for  bis  reckoBing,  his  mothef 
and  sister  being  then  with  him.  Frsm  thence, 
OB  Thoffsdav  tbe  ilth,  they  all  went  to  Dor- 
chmter,  and>  there  they  had  an  accoont  of  his 
^Ukfr  Mwpy^  iRnem,  and  then  they  detotmiued 
to  hasten  to  her ;  and  the  waters  being  very 
mnch  out,  he  carried  his  mother  noon  his  back, 
and  a  millertoek  his  sister  en  a  norse  behiad 
him  throBgh  the  water.  They  travelled'  on 
Ibot  almost  tbe  whole  night,  and  arrived  at  a 
village  called  Chettle,  which  is  fovr  mites  be^ 
jond  Blandfoid,  and  on  the  Saturday  foHowiog 
they  all  lay  at  Martin  in  a  bam  belonging  to 
ilHrmer  Thane.  Ob  the  Sudday  after  they  all 
irent  to  Cbombe,  and  lay  there  at  one  Grevifle^s, 
the  siffB  of  the  Lamb,  who  0  since  dead:  On 
the  MoB#irr  foHewvag  he  does  not  recoHect 
Wfia  tBoy  liyi  Bswtov  cbb  BerecsHcd  wvcfa 


thayall  lay  tiU  hk  arrival  at  Bashigrtoka,  aai 

when  they  got  there,  they  pnt  upat  the  tSpreadf 
Bagle,  wbm  the  woman  of  the  house,  at  hia 
sister's  request,  wroto  a  letter  to  Clarke  at  Ah* 
botsbury.  They  lay  that  night  at  a  phu» 
called  Old  Baysing  (their  usimI  way  er  tra^ 
veUiag  being  about  tea  mites  a  day).  Frooa 
thence  tbey  went  to  Bagshot,  and  lay  at  tbe 
sign  of  tbe  Greyhound  there ;  and  from  theaaB 
to  Bfentford,  where  they  all  arrived  and  lay 
there  upon  the  Saturday ;  and  on  the  Sunday 
he  went  to  London  to  see  his  sister  Mary,  and 
OB  the  Monday  he  brought  her  to  BrennoQl  ta 
one  Mrs.  Edwards's,  where  they  all  stoycd  till 
Tuesday,  and  on  Tuesday  they  all  went  to  tkB 
sign  of  the  Seven  Sistiars  at  a  green  near  Tot- 
tenham, and  on  Wednesday  tbey  all  arrived  aife 
Mrs.  Wells's  at  Enfield,  whom  he  never  eaw 
before,  but  was  leeommended  there.  That  be- 
fore they  went  to  Mrs.  Wells's,  they  ealled  Bfe 
another  house,  where  they  were  reoommendad 
toahouseatCbeshont;  hot  that  being  too  foi^ 
tbey  went  to  Wells's,  where  he  left  bis  mother 
and  sisters.  That  in  two  or  three  days  after  hB 
want  to  LondoB  to  receive  some  money,  aad 
returned  next  day,  and  fboiid  his  motMr  and 
sisters  at  Wells's.  Hia  mother  aad  sistors  hj 
in  the  room  over  the  parloor,  and  he  lay  ia  m 
little  room  fronting  the  stairs,  and  Welk,  4Mr 
daughter,  and  Virtue  Hall,  hiy  ia  a  room  em 
the  left  handy  and  ane  Foftuae  Natus  aad  hsa 
wife  lay  ia  a  room  some  few  stepaeat  ef  thB 
hitohen.  That,  duriog  the  tane  they  were  oA 
Wells's,  they  bought  their  chaadlery  waiw  ef 
000  Laraey,  and  it  bemg  herring  ume,  they 
lived  very  mndi  upon  berringa,  whioh  thejr 
beoght  ef  aa  old  maa  who  caniad  them  aboBt 
ta  sell.  Thaty  darmg  the  whole  time  he  wbb 
at  Wells's,  be  never  saw  the  prissaer  Caaalag, 
aeilber  had  he  ever  setB  her  before  bis  ssethar 
vras  arrested,  which  waa  oa  Thursday  the  tst 
of  Fcbraary.  Upon  his  cross-eaamiaatioa  bia 
says,  that  be  eaanst  leesWeel  where  ho 
the  ChrfaKmas  befbre  be  set  eat  towards  ~ 
selfthire,  neither  can  he  reeeHect  the 
particular  ptoses  through  wbteh  be  tiv«M«d^ 
escept  Lewes  and  SaNshary,  aad  some  oiher 
princtpal  towas  la  the  west  ef  Baghmd;  Bb 
inves  aa  aeeeant  of  the  whefts  joomey  ftaim 
Seath-Parrst  to  BnMd,  eacopt  tbur  days^ 
which  is  from  their  arrival  at  Coembe  tiM  Hiey 
get  to  Basiagstsh^ 

Thea,  to  conform  the  aeeouat  which  Qeoi|pa 
SqoMcs  hoe  given,  they  call  a  great  flMuy  wia*- 
aessei.  The  first  is  Joba  Pry,  who  ia  a  tilar 
and  plaisterer,  and  Uvea  at  Littsfi  in  Doiaet^ 
shire.  He  says,  that  Msaw a  gvpsty  the aotli 
of  December  at  eaa  JMaa  Hawnas's,  amibliB 
house ;  thai  it  was  ak%  Satarday.  He  fBi> 
laembem  It,  hecawe  'ittwas  New  Chlistmsa 
time,  aad  the  Moadayi'lWIewmg  was  Ncbm- 
>ear'«  day.  Ir  veiy  posllhre  both  to  Maiy 
lires,  her  sna,  and  hef  daughter.    'ITie^art 

the  house  he  saw  them  in  was  the  kilubeuy 


and  has  known  Hffsry  6<|uires  Anr  Sy years. 

PrandsQiMlimmm  called  next.    jHeitfsDrft 
that  he  saw  Mary  SfQures,  her  sob  aad 
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■I  littoo,  ia  the  morakif  nf  tte  lat 
oCJaBOvy,  ftr  be  shared  Geofgelqinree  ilM 
flMttday  iMifiMre.  He  ffemenbeie  tWda^T  per^ 
tieolsrij,  beeaiiet  be  was  ooe  ef  the  riitten 
rttog^in  the  Ne«*>yeer.  That  Mary 
waa  asked  wbelber  she  cevkl  tell,  for* 
aod  she  siid,  Ne»  Then  he  asked^m*, 
whether  she  oould  apeak  Spaaish  or  Franeh  f 
vha  anaweicd,  she  coold  not.  The  next  wit- 
mamu 

Jamea  Ange!,  who  says,  that  he  saw  Mary 

flf  uiraa  aad  her  daughter  at  Hawkins's  at  Lit- 

tM  w  the  5lst  day  of  December:  bat  he  did 

■et  see  CSeorge  Squires,  beeaoee  be  wee  gooe 

ta  Ahhiabury.    He  rsmessbers  it,  heeausethe 

Mattday  follewiag  he  wu  eatted  te  rm^o  tha 

|ic>sr<^year.    He  did  net  see  Mary  Sqairse  ia 

efeninig,  beoaase  slie  was  gaoe  to  Abbots* 

\  whieh  waa  three  nilesffan  Litlofe.  The 

next  witness  is 

JaaMa  Hawkina,  who  remenibers  that  Mar^ 

her  SOB  and  daogfater,  eana  to  bis 

at  litton  OB  Sttarday  the  90th  of  Dm- 

HT,  and  tbsT  stayed  there  all  Saoday,  ez- 

Gtooiga,  WBO  went  to  Abbotsbnry  on  the 

jftnsday  ;  and  that  Geom  Squirea  aad  WiMiam 

Clarke  vetomed  froaa  Abbotsbevy  aboot  ten  or 

ciavca  a'ekwk  on  Moaday  morning;  aad  after 

th^  had  dined,  they  ail  set  out  for  Abbetsbnry 

sboiBl  two  o'oloek  the  same  day. 

Wittiam  Chirke  ie  eailed  neart,  who  Uvea  at 
Abbotebary,  and  ie  very  well  acqnaiated  with 
Mary  Squires,  her  sen  and  daoffbtcr.  He  says, 
ihal  George  Sqaires  oame  to  him  at  Abbcis- 
baiy  eo  Soaday  the  91st  of  December;  he 
Stayed  with  him  there  till  Monday  momiDg^. 
That  he  asked  Cteef|fe  after  his  sister  Lucy, 
who  told  him,  that  ha  mother  and  she  were  at 
iittak  That  thev  both  together  went  te  litton 
asBt  meming,  where  they  arrived  about  three 
e^cleck.  Mary  Squirm  was  not  there  upon 
Ihcir  fifil  arrivid,  beeaaee  she  went  towards 
Abbetsbury  ta  meet  her  eon  George.  That 
upon  her  coming  back  to  Uttoo,  they  all 
daed  together  npea  a  boiled  fowl,  and  •fter 
diener  m  went  with  them  to  Abbetsbury,  aad 
itbeinnf  the  ist  of  Janoary,  they  had  a  danoa 
atQMeBe's,thasi^oftheShtj^there»  That 
Laey  Squirea  was  his  partner,  and  one  AmoM 
ahwed  on  the  music,  lis  very  sure,  that 
■elh  Marv  Sqntrm,  her  eon  aod  danghler, 
weraat  Abboisbnry  upon  that  day,  and  is  as 
save  that  thev  all  oontinued  there  till  Tuesday 
the  9th  of  January,  for  he  saw  them  there 
emry  day ;  and  npen  that  Tuesdav  he  set  out 
with  them  on  their  journey,  and  went  with 
Am  to  Portersham,  aad  then  to  Ridgway, 
vbese  ha  left  them  at  oae  Bewley'a  boose 
thsre.  That  they  had  beefateaka  for  thehr 
sapper,  and  when  he  parted  with  them,  Geoiga 
berrowad  six  shillings  of  him.  That  he,  the 
wilasm,  dciircd  Lncv  to  write  ta  him,  and  toM 
her  bcwto  dirnet te  him.  That  he  has  kaown 
Mary  Squirea,  her  son  and  daughter,  four 
yesrst 

The  ncBt  ia  Mm  Gibbons,  who  beeps  the 
ifn  ef  the  «d  8h^  ct  Alli*ibugy .    Hesnye, 


he  knowa  Mary  Squires,  her  BOB  and  danghler 
Has  known  Mary  Squires  for  three  yaafs.  Ia 
very  positive  they  were  all  at  his  house  the  Isl 
of  Janoary,  1768,  in  the  evening,  daneioff* 
That  George  danced  with  his  sister,  Lucy  wiw 
Clarke.  Thatthey  all  stoyed  at  his  house  IhHii 
that  time  till  Toesdajr  the  9lh  of  January ;  and 
remembers,  that  while  they  were  there,  the 
ezeisemaa  borrowed  George'a  great  coat  to  g# 
bis  rooads.  That  they  sm  Clarke  weal  away 
together  on  Tuesday  the  9th  of  Janoary.  Ha 
WW  a  witncm  at  the  trial  of  Mairy  Squires,  but 
doth  not  remember  ha  was  aned  abont  the 
dancing  on  the  1st  of  Januarr. 

George  demento  is  called  nait,  who  cen^ 
ftrma  what  the  other  witncasea  have  awcni| 
about  the  dancing  at  Gibbone's,  in  every  drw 
cnoMtaacc^  That  ha  saw  Mary  Squires,  he» 
SOB  and  dtugbter,'  at  Abbotsbory,  the  id  and 
9d  of  January.  The  Sopday  foUowiag  he  dined 
witbthein  alGlbbona^s.  That  Chvke  and  they 
set  out  together  th^ Tuesday  following.  That 
he  kaows  them  all  very  well,  remembers  Mary 
Squires  many  years.    The  next  ia 

MelchiseMch  Arnold,  who  is  a  bhieksmith, 
and  lives  at  Abbotobury.  He  saw  Mary  Squires, 
her  sen  and  daughter,  at  Abbotsbary  the  1st  of 
January,  at  the  Old  Ship  there.  Remembera 
the  dancing  that  night,  aad  played  en  the  fid* 
die.  That  Clarke  was  Lacy^s  partner,  and 
George  wea  Mary  Oibboas's  partner.  That  ha 
saw  them  all  several  times  daring  the  week 
they  were  there,  and  remembera  all  the  several 
etrcomstancea  mentioned  by  the  other  wil' 


John  Ford  is  called  nast,  who  is  a  carpenteri 
aod  lives  at  Abbotsbary ;  is  ancle  to  Gibbons* 
who  keeps  the  Old  Ship,  whieh  is  the  Eicisa** 
office ;  saw  Mary  Squires,  her  son  and  dai^* 
Icr,  there  every  day  during  their  stoy  there, 
which  was  finm  the  1st  of  January  to  the  9ths 
knows  Maiy  Squirea  as  wdl  as  his  awn  ma* 
ther;  that  be  sells  bread,  and  they  bengbl 
their  bread  of  him  deling  the  whole  time  t&y 
stoyed.    Thancxtis 

Daniel  Wallace,  who  ba  mercer  at  Abboto- 
bary.  He  ia  very  positive  that  be  saw  Mary 
Sqairea^  her  s^e  and  ds«^[|iter,  at  AbboftAery 
OB  Sunday  the  7th  of  Janany,  and  that  George 
Squiraa  beoght  augar  of  bim  $  that  aaeing  Mary 
Sqeirea  on  m  day  of  hia  havivbaaglit  a  new 
jack,  she  asked  bno  to  dine  witS  her  that  dhy. 
Then  they  call 

HttghBcnd^wbok  a  sahoolmastor  at  Ah* 
botsbury^  who  says,  that  on  the  81st  of  De* 
comber,  being  holiday-time,  he  went  to  see  bin 
wifo,  who  was  ill  in  Devonshiie,  and  ha  iv« 
turned  to  Abbotebary  en  Monday  the  eih  of 
Jaeuary.  ThatheMgedattheOhl  Ship,  la 
very  posMva  that  ha  saw  Maijr  Sqidres,  her 
SOB  and  daughter,  there  that  mght,  and  sair 
them  there  next  meming,  the  9th  of  January. 
That  be  had  some  convenation  with  Gem^ 

a  aires,  aloag  with  one  Wake  an  exeisemaB^ 
la  offioiafted  for  one  Ward  an 


who  'Was  then  sick  $  and  Wake  lay  at  the  Ship 
ie  the  meto  bed  where  Ward  am  to  llci  eai 


639] 


27  GEOEGE  II. 


Trial  o/ESxabeth  Cammtg,. 


[04© 


that  George  Saoires  lay  in  aaotber  bed  in  the 
•anne  room.    Then 

John  Bailey  is  called,  who  ii  a  carpenter  at 
Abbotsbury.  He  stys,  he  has  known  Mary 
Squires  ten  or  fifteen  years,  and  has  Icoown 
Georffe  and  Lucv  three  yean.  Is  Tery  pb«- 
life  l»at  he  sair  them  all  at  the  Old  Ship  there 
CO  Monday  the  1st  of  January ;  that  they  con- 
tinued there  from  that  time  liil  Tuesday  the 
9tb ;  and  that^e  8ha?ed  George  twice  within 
that  time,  and  remembers  it  particularly  by  his 
brother's  setting  out  on  the  1st  of  January  for 
Bristol,  in  order  to  go  to  sea.    The  next  is 

Thomas  Ansou,  who  lives  at  Abbolsbury. 
He  has  known  Mary  Squires,  her  son  and 
daughter,  about  four  years,  and  is  reiy  sure  he 
■aw  them  at  the  Old  obip  there  on  Friday  the 
5th  of  January,  and  is  sure  they  are  the  same 
persons,  be  had  seen  four  years  before;  that 
Clarke  was  with  them,  and  it  iras  reported 
that  Cbirke  and  Lucy  were  sweethearts.  Then 
thev  call 

John  Hawkins,  who  is. a  weaver  at  Abbots- 
bury,  who  remembers  seeing  Mary  Squires,  I 
her  son  and  daughter,  at  AbbOtsbnry  the  1st  of 
January  at  Gibbons's ;  is  certain  that  they  all 
continued  there  from  the  1st  to  the  9th  or  Ja- 
nuary, b&ving  seen  them  every  day ;  and  ha 
particularly  remembers  the  dancing,  and  Ar- 
nold's playing  on  the  fiddle.    Then 

Andrew  Wake  the  exciseman  is  called  (who 
is  mentioned  by  some  of  the  former  witnesses.) 
He  says,  that  be  was  ordered  to  officiate  as  ex- 
ciseman at  Abbotsbury  during  the  illness  of  ooe 
Ward,  who  was  taken  sick  there.  That  he 
went  to  Abbotsbury  on  Sunday  the  3 1st  of 
December,  to  Gibbons's,  the  sign  of  the  Ship, 
which  is  the  excise  office;  was  in  company 
with  George  and  Lucy  Squires,  and  Clarke,  at 
that  house,  and  on  that  day  ;  and  that  George 
and  he  lay  in  the  same  room ;  and  that  he  saw 
Mary  Squires,  was  in  company  with  her  and 
Lucy,  and  in  the  same  house,  on  the  Wednes- 
day following.  He  also  remembers  the  danc- 
ing at  Gibbons's  on  the  1st  of  January,  and  that 
George  and  Lucy  and  Clarke  danced  there  on 
that  evening,  and  particularly  remembers  .that 
Arnold  played  on  the  fiddle ;  and  be  being  a 
dealer  in  cyder,  he  surveyed  him ;  and  this 
witness  being  at  that  time  out  of  order,  be  bor- 
rowed a  great  coat  of  George ;  and  that  Mary 
Squires,  ordered  something  for  him  to  take ; 
and  sayi,  that  he  left  the  excise-books  with 
Ward,  when  he  went  away  from  Abbotsbury, 
Which  was.on  the  14th  of  January.  He  then 
refers  to  those  books,  and  swears  to  the  entries 
and  the  iournal.  Says,  that  when  he  went  to 
bed  at  Abbotsbury,  he  sJways  went  to  his  own 
room  through  that  where  Mary  Squires  and 
Lucy  lay,  and  that  he  generally  saw  them 
every  night  during  his  stay  there.  He  after- 
warda  went  to  Dorchester,  where  he  saw  in  the 
News  an  acocount  of  Elizabeth  Canning's 
being  robbed  by  Mary  Squires  oo  the  1st  of 
January,  and  tliat  she  was  found  guilty ;  and 
that  he  then  immediately  said,  she  could  not 
be  the  womani  because  be  sptw  ber  on  that  day 


at  Abbotsbury.  He  then  went  Co  Lewes,  and 
there  he  received' the  commissioners  of  exciso 
orders  to  attend  the  then  lord  mayor  in  Lon- 
don ;  and  upon  his  arrival  there  he  went  to 
Mary  Squires  then  in  Newgate,  who  imme- 
diately knew  him,  and  aeeuMd  rejoiced  to  aed 
him,  and  put  him  in  mind  of  all  the  several 
circumstances  before  mentioned  ;  and  ooo-  *" 
cludei^with  saying,  that  she  is  the  same  person 
that  he  saw  at  Abbotsbury  at  the  time  be  ba» 
sworn  to.    The  next  is 

Francis  Aldborough,  (who  is  produced  to' 
confirm  the  evidence  of  the  last  witness,  with 
respect  to  the  entries  in  the  books  returned  t» 
the  excise-office  by  the  excise-officers  out  of  the 
country)  and  be  produces  the  books,  by  which 
it  appears  that  the  last  witness  Andrew  Yiakm 
officiated  for  John  Ward  (who  waa  ill)  during 
that  time  of  which  Wake  has  given  you  aa 
account.    The  next  witnesses  are 

William  Haines,  and  John  Haines  his  son, 
who  both  prove,  that  Mary  Squirea,  her  son* 
and  daughter,  were  all  at  Portersbam  (which 
is  a  few  miles  off  Abbotsbury)  on  the  9th  of 
January,  and  that  William  Clarke  was  with 
them,  and  that  they  lodged  at  the  sign  of  the 
Chequer  there:  that  he  invited  them  to  his  * 
house,  which  thejr  refusing,  be  and  one  Cliiu* 
man,  who  was  with  him,  went  to  them  at  the 
Chequer:  that  the  reason  of  the  father's  being  so 
certain  of  the  day  of  the  month  is,  because  he 
went  to  Abbotsbury  the  day  before,  which  was 
tbe  8th.  He  is  very  poaiuve  to  Mary  Squires, 
and  has  known  her  for  thirty  years. — ^Tbe  son 
confirms  the  testimony  of  his  father,  in  remem- 
bering them  at  Portersbam,  aud  remembers 
also  bis  seeing  Mary  Squirea  at  Abbotsbury  oa 
the  6th  of  January,  and  that  it  was  wet  wea-. 
ther.  From  Portersbam  they  went  to  Ridg- 
way,  wttch  is  four  or  five  miles  from  Porter* 
sham.    To  prove  their  arrival  at  Ridgway, 

Francis  Bewley  is  called,  who  keeps  a  poblio 
house  there,  who  swears,  that  he  saw  this  fa- 
mily at  Ridgway  on  Wednesday  the  10th  of . 
January,  about  ten  or  eleven  o'clock  in  the 
morning;  that  they  had  beef -steaks  there; 
that  be  remembers  a  woman  whose  horse  died 
there ;  that  he  supplied  her  with  another  in  its 
place,  and  remembers  this  particular  circum- 
stance of  the  horse  being  drawn  out  of  the 
stable  to  be  skinned,  and  that  at  that  time 
Mary  Squires  came  into  the  yard,  and  it  was  a 
remarkable  wet  day ;  that  Clarke  bargained 
with  a  turnip-man  for  a  horse  to  carry  him  back 
to  Abbotsbury.  Remembers  that  Mary  Squires 
and  her  family  being  short  Of  money,  desired 
he  would  take  a  waistcoat  they  had  for  the 
reckoning,  which  he  did,  and  which  wiiaeas 
produced  it,  and  has  kept  it  ever  since;  and 
that  he  remembers  them  both  by  thuae  ciroum* 
stances,  as  well  aa  by  ihe  dead  horse,  the  wit- 
ness of  the  weather,  and  by  its  being  Blaodford 
sessions,  which  is  always  held  on  the  10th  of 
January.    Th^  they  call 

Thomas  Mockeridge,  who  is  the  man  that 
sold  turnips,  and  whose  horse  Clarke  hired  to' 
return  to  AbbbotrtNuryi  and  be  remeudMii  all 
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•r  most  of  the  above  mentioDed  erideooe,  •«  to 
llory  Squires,  ber  sod  and  daughter,  beiofl^  al 
Ridgway  on  the  lOtb  of  JaDuarjr ;  that  they 
were  at  ooe  Bewley's,  the  sign  of  the  Ship 
there ;  that  he  remembcts  Mary  Squires  above 
'febcee  yeafi  before  that  time,  and  is  very  posi- 
tive as  to  the  chreumstaoce  about  skinning  the 
horse.    The  next  is 

John  Taylor,  who  lives  at  Fordington  near 
Dorchester,  who  swears,  that  be  saw  Mary 
Squires,  her  son  and  daughter,  there  on  Thurs- 
day the  11th  of  January.  Remembers  that  the 
mas  bad  been  so-great  on  the  10th,  that  they 
eould  not  go  along  the  high  road,  but  were 
obliged  to  fg}i  throng^  his  yard ;  that  a  miller's 
bey  carried  the  daughter  through  the  water 
en  bis  horse,  and  that  Mary  Squires  walked 
through  great  part  of  the  water,  and  there  were 
three  little  rivers  to  cross.  They  all  told  him 
they  lajr  at  Ridgway  the  night  before,  aod 
•stad  him  their  way  to  Chettle.  The  next 
witness  is 

Thomas  Hunt,  who  was  threshing  in  a  bam 
at  Chettle,  on  the  19th  of  January,  and  says, 
that  he  knows,  and  saw  Mary  Squires,  her  sou 
and  daughter,  there  on  that  day;  that  there 
being  no  public  bouse  there,  he,  at  their  re- 
Meet,  got  them  lodgings  in  an  out- bouse  be- 
loQging  to  Mr.  Watts^,  where  they  lay  on  straw, 
and  stayed  there  till  between  nine  and  ten 
•'dock  next  morning :  it  was  very  wet  wea- 
ther, and  it  was  on  or  about  Old  New-Dear's 
day.  Prom  Chettle  they  went  to  Martin ;  to 
prove  which 

John  Eiderton  is  called,  who  says,  that  he  is 
nervant  to  one  farmer  Thane,  who  lives  at  Mar- 
tin, and  is  positive  that  Mary  Squire^,  her  son 
and  daughter,  bv  conseot  of  his  master,  lay  in 
as  eat- house  belonging  to  his  master ;  that  he 
naw  them  all  there  at  four  io  the  afternoon  on 
the  Saturday  se'nnight  after  Old  Christmas 
day,  and  he  saw  them  about  eight  o'cldck  next 
■eming ;  and  that  his  master  saw  them  at  the 
same  time,  of  which  he  would  have  ^iven  evi- 
dence, but  was  prevented  by  his  being  taken 
in  at  Salisbury.  This  Ust  witness-  is  con- 
firmed by 

William  Hort  in  the  circumstances  and  facts 
befere-mentioned,  with  this  further,  that  Lucy 
was  next  nM>ming  mending  some  china.  The 
Btxtia 

John  Blandford,  who  is  a  blacksmith,  works 
lor  6irmer  Thane,  and  is  positive  that  he  saw 
Mary  Bquires  at  farmer  Thane's  barn  at  the 
time  the  other  witnesses  swear  to.    Then 

Joseph  Bayter  is  called,  who  is  a  malster  at 
Coomoe,  who  says,  that  he  met  them  all  upon 
the  road  between  Martin  and  Coombe  on  the 
14th  of  January,  being  the  Sunday  next  afUr 
Old  Christmas ;  is  positive  to  Mary  and 
George  Squires,  having  seen  them  before ;  he 
met  them  about  eleveu  o'clock  in  the  forenoon, 
and  open  his  return  to  Coombe  the  same  day, 
heeaw  them  all  at  one  Mrs.  Greville's  the  sign 
of  the  Lamb  there.  This  last  witoess  is  con- 
firmed by 
Mary  Greville,  who  was  sifter  to  Thomas 
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GrevUle,  who  was  proseeuied  for  perjury,  for 
what  be  swore  at  the  trial  of  Mary  Squires,  but 
is  now  dead ;  and  she  swears,  that  she  saw 
them  all  at  Coombe  on  the  14th  of  January  at 
her  motber^s,  Mrs.  Greville's,  the  si^n  of  the 
Lamb  there,  and  that  they  lay  there  that  night, 
and  went  away  the  next  v^roing.  They 
are  also  proved  to  be  at  Coombe  on  the  14th  of 
January  by  four  other  witnesses,  the  first  of 
whom  IS 

George  TowD,  who  saw  them  there  on  the 
14th  of  January  at  Mrs.  Greville's,  the  sign  of 
the  Lamb : 

Richard  Aimer,  who  saw  them  at  Mrs.  Gre- 
ville's the  momiog  they  went  away,  which  was 
the  15th  of  January :  and  by 

Robert  Merchant,  who  saw  them  there  the 
14th  of  January :  and  by 

Martha  Waters,  who  saw  them  there  the  same 
day,  and  that  she  asked  them  to  tell  her  for- 
tune. From  thence  they  went  to  Basingstoke, 
which  was  about  forty  miles,  and  thev  were 
four  days  in  travelling  thither ;  but  there  is 
no  evidence  laid  before  you  of  the  several 
places  through  which  they  went  in  getting 
there :  but  this  diasm  will  not  be  very  material, 
if  you  give  credit  to  the  several  witnesses  whose 
evidence  I  have  already  laid  before  you  ;  for  if 
you  believe  that  Mary  Squires  was  at  Abbots- 
bury  on  the  1st  of  January,  which  is  the  day  on 
which  the  perjury  is  assigned,  it  is  impossible 
that  she  could  have  been  at  Enfield  on  the 
same  1st  of  January,  which  the  defendant 
swore  she  was. 

Mary  Morris  is  called  next,  who  says,  that 
she  lives  at  Basingstoke,  and  is  positive  that 
she  saw  Mary  Squires,  her  son  and  daughter, 
at  her  own  house  there,  the  sign  of  the  Spread- 
£agle,  on  the  18th  of  January,  and  has  this 
particular  reason  for  remembering  it,  which  is, 
that  Lucy  Squires  desired  she  would  write  a 
lotter  for  her  to  one  Clarke  at  Abbotsbary. 
The  letter  was  produced,  and  she  swears  it  was 
the  same  she  wrote,  and  which  she  tient  by  her 
little  boy  to  the  post-office.  Slie  says,  (hat 
they  stoyed  at  her  house  about  four  or  ^^e 
hours,  and  from  thence  they  set  out  for  Old 
Baysing,  which  is  about  two  miles  from  Ba- 
singstoke. She  is  very  certain  as  to  their  per- 
sons, and  says,  that  Mary  Squires  had  lain 
once  at  her  house.  From  thence  they  went  to 
Breutford ;  aod  to  prove  them  there, 

Blizabetb  Edwards  is  called,  who  says,  that 
she  lives  at  Brentford ;  that  Mary  Squires,  her 
son  and  daughter,  came  to  her  house  there  on 
Saturday  the  SOth  of-  January  ;  is  sure  they 
came  on  that  day ;  recollects  the  lime,  because 
one  of  ber  neighbour's  children  was  christened 
on  that  day  ;  and  on  the  neitt  day,  being 
Sunday,  George  Squires  went  to  London  to 
feteh  his  other  sister,  and  brought  her  on  Mon- 
day, and  on  Tuesday  they  all  went  away  ;  is 
positive  to  Mary  Squires,  because  some  time 
after  she  saw  her  in  Newgate.    The  next  is 

Susannah  Burwill,  who  is  daughter  to  the 
last  witness,  and  confirms  her  mother's  evi- 
dence in  every  particolar*    From  theqce  they 
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that  George  Saoires  lay  in  another  bed  in  the 
•anne  room.    Then 

John  Bailey  ii  called,  who  is  a  carpenter  at 
Abbotsbury.  He  atys,  he  has  icoown  Mary 
Squires  ten  or  fifteen  years,  and  has  known 
Geori^e  and  Lacv  three  yean.  Is  ?ery  posi- 
tive that  he  saw  tbein  all  at  the  Old  Ship  there 
CO  Monday  the  Ist  of  January ;  that  they  con- 
tinued there  from  that  time  (ill  Tuesday  the 
9Ui ;  and  that^e  shafed  George  twice  within 
that  time,  and  remembers  it  particularly  by  his 
brother's  setting  out  on  the  1st  of  January  for 
Bristol,  in  order  to  go  to  sea.    The  next  is 

.Thomas  Anson «  who  lives  at  Abbolsbury. 
He  has  known  Mary  Squires,  her  son  and 
daughter,  about  four  years,  and  is  tery  sure  he 
nw  them  at  the  Old  Ship  there  on  Friday  the 
5th  of  January,  and  is  sure  they  are  the  same 
persons. he  had  seen  four  years  before;  that 
Clarke  was  with  them,  and  it  iras  reported 
that  Clarke  and  Lucy  were  sweethearts.  Then 
tfaev  call 

John  Hawkins,  who  is  a  wearer  at  Abbots- 
bury,  who  remembers  seeing  Mary  Squires, 
lier  son  and  daughter,  at  AbbOtsbury  the  1st  of 
January  at  Gibbons's ;  is  certain  that  they  all 
continued  there  from  the  1st  to  the  9th  or  Ja- 
nuary, b&ving  seen  them  every  day ;  and  he 
particularly  remembers  the  dancing,  and  Ar- 
nold's playing  on  the  fiddle.    Then 

Andrew  Wake  the  exciseman  is  called  (who 
is  mentioned  by  some  of  the  former  witnesses.) 
He  says,  that  be  was  ordered  to  oflSciate  as  ex- 
ciseman at  Abbotsbury  during  the  illness  of  one 
Ward,  who  was  taken  sick  there.  That  he 
went  to  Abbotsbnry  on  Sunday  the  3 1st  of 
December,  to  Gibbons's,  the  sign  of  the  Ship, 
which  is  the  excise  office;  was  in  company 
with  George  and  Lucy  Squires,  and  Clarke,  at 
that  house,  and  on  that  day  ;  and  that  Geoi^ 
and  he  lay  in  the  same  room ;  and  that  he  saw 
Mary  Squires,  was  in  company  with  her  and 
Lucy,  and  in  the  same  house,  on  the  Wednes- 
day following.  He  also  remembers  the  danc- 
ing at  Gibbons's  on  the  1st  of  January,  and  that 
George  and  Lucy  and  Clarke  danced  there  on 
that  evening,  and  particularly  remembers  .that 
Arnold  played  on  the  fiddle ;  and  be  being  a 
dealer  in  cyder,  he  surveyed  him ;  and  this 
witness  being  at  that  time  out  of  order,  he  bor- 
rowed a  great  coat  of  George ;  and  that  Mary 
Squires^  ordered  something  for  him  to  take ; 
and  sayl,  that  he  left  the  excise-books  with 
Ward,  when  he  went  away  from  Abbotsbury, 
Which  was.on  the  14th  of  January.  He  then 
refers  to  those  books,  and  swears  to  the  entries 
and  the  iournal.  Says,  that  when  he  went  to 
bed  at.  Abbotsbury,  he  always  went  to  his  own 
room  through  that  where  Mary  Squires  and 
Lucy  lay,  and  that  he  generally  saw  them 
every  night  during  his  stay  there.  He  after- 
warda  went  to  Dorchester,  where  he  saw  in  the 
News  an  acocount  of  Elizabeth  Canning's 
being  robbed  by  Mary  Squires  on  the  1st  of 
January,  and  that  she  was  found  guilty  ;  and 
that  he  then  immediatisly  said,  she  could  not 
be  the  wonan,  beoao^e  be  saw  ber  oo  that  day 


at  Abbotsbury.  He  then  went  Co  Lewes,  and 
there  he  received 'the  commissioners  of  excisB 
orders  to  attend  the  then  lord  mayor  in  Loo- 
don  ;  and  upon  his  arrival  there  be  went  im 
Mary  Squires  then  in  Newgate,- who  imme- 
diately knew  him,  and  seemed  rejoiced  to  aeo^ 
him,  and  put  him  in  mind  of  all  the  several 
circumstances  before  mentioned ;  and  coo-  ^ 
cludei^with  saying,  that  she  is  the  saaie  peraoa 
that  he  saw  at  Abbotsbury  at  the  time  be  ha* 
sworn  to.    The  next  is 

Francis  Aldborougb,  (who  is  produced  to* 
confirm  the  evidence  of  the  last  witness,  witlr 
respect  to  the  entries  in  the  books  returned  t» 
the  excise-office  by  the  excise-officers  out  of  ihm 
country)  and  he  produces  the  books,  by  which 
it  appears  that  the  last  witness  Andrew  Wak« 
officiated  for  John  Ward  (who  was  ill)  during 
that  time  of  which  Wake  faas  given  you  aa 
account.    The  next  witnesses  are 

William  Haines,  and  John  Haines  his  son, 
who  both  prove,  that  Mary  Squires,  her  son' 
and  daughter,  were  all  at  Portersbam  (wbidi 
is  a  few  miles  off  Abbotsbury)  on  the  9th  of. 
January,  and  that  William  Clarke  was  with 
them,  and  that  they  lodged  at  the  sign  of  tho 
Chequer  there:  that  be  invited  them  to  his  ^ 
house,  which  thejr  refusing,  be  and  one  Chio- 
man,  who  was  with  him,  went  to  them  at  the 
Chequer:  tbatthe  reason  of  the  father's  being  so 
certain  of  the  day  of  the  month  is,  because  he 
went  to  Abbotsbury  the  day  before,  which  was 
the  8th.  He  is  very  positive  to  Mary  SquireSp 
and  has  known  her  for  thirty  years. — ^The  son 
confirms  the  testimony  of  his  lather,  in  remem- 
bering them  at  Portersbam,  and  remembera 
also  ms  seeing  Mary  Squires  at  Abbotsbury  on 
the  6th  of  Januaryi  and  that  it  was  wet  wea- 
ther. From  Portersbam  they  went  to  Ridg- 
way,  wttcb  is  four  or  five  miles  from  Porter- 
sham.    To  prove  their  arrival  at  Ridgway, 

Francis  Bewley  is  called,  who  keeps  a  poblia 
house  there,  who  swears,  that  he  saw  this  &- 
mily  at  Ridgway  on  Wednesday  the  Ipth  of 
January,  about  ten  or  eleven  o'ok>ck  in  the 
morning ;  that  they  had  beef -steaks  there  ; 
that  he  remembers  a  woman  whose  horse  died 
there ;  that  he  supplied  her  with  another  in  its 
place,  and  remembers  this  particuhr  circum- 
stance of  the  horse  being  drawn  out  of  the 
stable  to  be  skinned,  ana  that  at  that  time 
Mary  Squires  came  into  the  yard,  and  it  was  a 
remarkable  wet  day ;  that  Clarke  baigaiued 
with  a  turnip-man  for  a  horse  to  carry  him  back 
to  Abbotsbury.  Remembers  that  Mary  Squires 
and  her  family  being  short  of  money,  desired 
he  would  take  a  waistcoat  they  had  for  the 
reckoning,  which  he  did,  and  which  wiUieaa 
produced  it,  and  has  kept  it  ever  since;  and 
that  he  remembers  them  both  by  those  circnm^ 
stances,  as  well  as  by  the  dead  horse,  the  wit- 
ness of  the  weather,  and  by  its  being  Biandford 
sessions,  which  is  always  held  on  the  10th  of 
January.    Thfui  they  call 

Thomas  Mockeridge,  who  is  the  man  thai 
sold  turnips,  and  whose  bone  Clarke  hired  to' 
return  to  AbbbotAiuryi  and  he  remembeia  aU 
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er  moil^of  the  above  mentioDed  evideDce,  as  to 
Mcry  Squires,  her  tOD  and  daughter,  beioff  at 
Rfdgway  oo  ibe  lOtfa  of  Janoary ;  that  they 
were  at  ooe  Bewiey't,  the  sign  of  the  8bip 
Ibete ;  that  he  remefub^n  Mary  Squires  above 
iknt  yeafi  before  that  time,  aod  is  very  post- 
lire  as  to  the  chrcumstance  about  skiniUDg  the 
horse.    The  aext  is 

John  Taylor,  who  lives  at  Fordington  near 
DarcbeBter,  who  swears,  that  he  saw  Mary 
SfoireB,  her  son  and  daughter,  there  on  Thurs- 
day the  11th  of  January.  Remembers  that  the 
laifls  had  been  so  great  on  the  10th,  that  they 
eeuM  not  go  along  the  high  road,  but  were 
eUiged  to  go  through  his  yard ;  that  a  miller's 
bsy  earned  the  daughter  through  the  water 
eo  his  horse,  and  that  Mary  Squires  walked 
through  great  part  of  the  water,  and  there  were 
three  Utile  rivers  to  cross.  They  all  told  him 
they  la^  at  Ridgway  the  night  before,  and 
asked  him  their  way  to  Chettle.  The  next 
wiloeas  is 

Thomas  Hunt,  who  was  threshing  in  a  bam 
at  Ciiettle,  on  the  19th  of  January,  and  says, 
that  he  knows,  and  saw  Mary  Squires,  her  sou 
and  daughter,  there  on  that  day;  that  there 
heiag  no  public  bouse  there,  he,  at  their  re« 
yeat,  got  them  lodgings  in  an  out-honse  be- 
longing to  Mr.  Watts,  where  they  lay  on  straw, 
and  stayed  there  till  between  nine  and  ten 
•^elock  next  morning :  it  was  very  wet  wea- 
ther, and  it  was  on  or  about  Old  New-year's 
day.  From  Chettle  they  went  to  Martin ;  to 
prove  which 

John  Eiderton  is  called,  who  says,  that  he  is 
aerrant  to  one  farmer  Thane,  who  lires  at  Mar- 
tin, and  is  positive  thai  Mary  Squires,  her  son 
and  daoghler,  bv  consent  of  his  master,  lay  in 
as  p«t-hoQ8e  belooging  to  his  master ;  that  he 
aaw  them  all  there  at  four  in  the  afternoon  on 
the  Saturday  se'nnight  alter  Old  Christmas 
day,  and  he  saw  them  about  eight  o'cldck  next 
■Mwntng ;  and  that  his  master  saw  them  at  the 
nme  time,  of  which  he  would  have  given  evi* 
denee,  but  was  prevented  by  his  being  taken 
ilt  at  Salisbury.  This  last  witness-  is  con- 
firmed hy 

William  Hort  in  the  circumstaDces  and  facts 
before-mentioned,  with  this  further,  that  Lucy 
was  next  0M>ming  mending  some  china.  The 
next  is 

John  Blandford,  who  is  a  blacksmith,  works 
lor  farmer  Thane,  and  is  positive  that  he  saw 
Mary  Squim  at  farmer  Thane's  barn  at  the 
tine  tke  other  witnesses  swear  to.    Then 

Joseph  Hayter  is  called,  who  is  a  malster  at 
Coombe,  who  says,  that  he  met  them  all  upon 
the  road  between  Martin  and  Coombe  on  the 
lith  of  January,  being  the  Sunday  next  after 
Old  Christmas ;  is  positive  to  Mary  and 
Oeoige  Squires,  having  seen  them  before ;  he 
net  them  about  eleveu  o'clock  in  the  forenoon, 
and  open  his  return  to  Coombe  the  same  day, 
heaaw  them  all  at  one  Mrs.  Oreville's  the  sign 
of  the  Lamb  there.  This  last  witness  is  con- 
Armed  by 

Nary  GraviUe,  who  waa  aiater  to  Thomas 
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Greville,  who  was  proseeuted  for  perjury,  for 
what  he  swore  at  the  trial  of  Mary  Squires,  but 
is  now  dead ;  and  she  swears,  that  she  saw 
them  all  at  Coombe  on  the  14tb  of  January  at 
her  mother*8,  Mrs.  Greville's,  the  sign  of  the 
Lamb  there,  and  that  they  lay  there  that  night, 
and  went  away  the  next  ^ominff.  Tfiey 
are  also  proved  to  be  at  Coombe  on  toe  14th  of 
January  by  four  other  witnesses,  the  first  of 
whom  IS 

George  Towil,  who  saw  tbem  there  on  the 
14th  of  January  at  Mrs.  Greville's,  the  sign  of 
the  Lamb : 

Richard  Aimer,  who  saw  tbem  at  Mrs.  Gre- 
ville's the  momiog  they  went  away,  which  was 
the  15th  of  January :  and  by 

Robert  Merchant,  who  saw  them  there  the 
14th  of  January :  and  by 

Martha  Waters,  who  saw  them  there  the  same 
day,  and  that  she  asked  tbem  to  tell  her  for- 
tune. From  thence  they  went  to  Basingstoke, 
which  was  about  forty  miles,  and  they  were 
four  days  in  travelliog  thither ;  but  there  is 
no  evidence  laid  before  you  of  the  several 
places  through  which  they  went  in  getting 
there :  but  this  diasm  will  not  be  very  material, 
if  you  give  credit  to  the  several  witnesses  whose 
evidence  I  have  already  laid  before  you  ;  for  if 
you  believe  that  Mary  Squires  was  at  Abbots- 
bury  on  the  1st  of  January,  which  is  the  day  on 
which  the  perjury  is  assigned,  it  is  impossible 
that  she  could  have  been  at  Enfteld  on  the 
same  1st  of  January,  which  the  defendant 
swore  she  was. 

Mary  Morris  is  called  next,  who  says,  that 
she  lives  at  Basingstoke,  and  is  positive  that 
she  saw  Mary  Squires,  her  son  and  daughter, 
at  her  own  house  there,  the  sign  of  (he  Spread- 
Eagle,  on  the  18th  of  January,  and  has  this 
particular  reason  for  remembering  it,  which  is, 
that  Lucy  Squirea  desired  she  would  write  a 
letter  for  her  to  one  Clarke  at  Abbotsbary. 
The  letter  was  produced,  and  she  swears  it  was 
the  same  she  wrote,  and  which  she  sent  by  her 
little  boy  to  the  poet* office.  She  says,  that 
they  stayed  at  her  house  about  four  or  five 
hours,  and  from  thence  they  set  out  for  Old 
Bay  sing,  which  is  about  two  miles  from  Ba- 
singstoke. She  is  very  certaio  as  to  their  per* 
sons,  and  says,  that  Mary  Squires  had  lain 
once  at  her  house.  From  thence  they  went  to 
Brentford ;  and  to  prove  them  there, 

Elizabeth  Edwards  is  called,  who  says,  that 
she  lives  at  Brentford ;  that  Mary  Squires,  her 
son  and  daughter,  came  to  her  house  there  on 
Saturday  the  SOth  of>  January  ;  is  sure  they 
came  on  that  day ;  recollects  the  time,  because 
one  of  her  neighbour's  children  was  christened 
on  that  day  ;  and  on  the  neit  day,  being 
Sunday,  George  Squires  went  to  London  to 
fetch  his  other  sister,  and  brought  her  on  Mon- 
day, and  on  Tuesday  they  all  went  away  ;  is 
positive  to  Mary  Squires,  because  some  time 
after  she  saw  her  in  Newgate.    The  next  is     '< 

Susannah  Burwill,  who  is  daughter  to  the 
last  witness,  and  confirms  her  mother's  evi- 
dence in  every  particQlar«    From  theqce  they 
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that  George  Souircs  lay  in  another  bed  in  the 
name  room.    Then 

John  Bailey  is  called,  who  is  a  carpenter  at 
Abbotsbury.  He  says,  he  has  known  Mary 
Sqoires  ten  or  fifteen  years,  and  has  known 
Georfl^e  and  Lucy  three  years.  Is  very  posi- 
life  that  he  saw  them  all  at  the  Old  Ship  there 
on  Monday  the  Ist  of  January ;  that  they  con- 
tinued there  from  that  time  till  Tuesday  the 
9th ;  and  that^he  shaved  Georfce  twice  within 
that  time,  and  remembers  it  particularly  by  his 
brother's  setting  out  on  the  Ist  of  January  for 
Bristol,  in  order  to  go  to  sea.    The  next  is 

Thomas  Anson >  who  lives  at  Abbotsbury. 
He  has  known  Mary  Squires,  her  son  and 
daughter,  about  four  years,  and  is  very  ^(ifc  he 
law  them  at  the  Old  Ship  there  on  Friday  the 
5tb  of  Jannary,  and  is  sure  they  are  the  same 
persons. he  had  seen  four  years  before;  that 
Clarke  was  with  them,  and  it  |v&8  reported 
that  Clarke  and  Lucy  were  sweethearts.  Then 
thev  call 

John  Hawkins,  who  is. a  weaver  at  Abbots- 
bury, who  remembers  seeing  Mary  Squires, 
her  son  and  daughter,  at  Abbotsbury  the  1st  of 
Jannary  at  Gibbons's ;  is  certain  that  tliev  all 
continued  there  from  the  1st  to  the  9th  of  Ja- 
nuary, bftving  seen  them  every  day ;  and  he 
particularly  remembers  the  dancing,  and  Ar- 
nold's playing  on  the  fiddle.    Then 

Andrew  Wake  the  exciseman  is  called  (who 
is  mentioned  by  some  of  the  former  witnesses.) 
He  says,  that  be  was  ordered  to  officiate  as  ex- 
ciseman at  Abbotsbury  during  the  illness  of  one 
Ward,  who  was  taken  sick  there.  That  he 
went  to  Abbotsbury  on  Sunday  the  31st  of 
December,  to  Gibbons*s,  the  sign  of  the  Ship, 
which  is  the  excise  office ;  was  in  company 
with  George  and  Lucy  Squires,  and  Clarke,  at 
that  house,  and  on  that  day  ;  and  that  Georgie 
and  he  lay  in  the  same  room  ;  and  that  he  saw 
Mary  Squires,  was  in  company  with  her  and 
Lucy,  and  in  the  same  house,  on  the  Wednes- 
day following.  He  also  remembers  the  danc- 
ing at  Gibbons's  on  the  1st  of  January,  and  that 
George  and  Lucy  and  Clarke  danced  there  on 
that  evening,  and  particularly  remembers. that 
Arnold  played  on  the  fiddle ;  and  he  being  a 
dealer  in  cyder,  he  surveyed  him ;  and  this 
witness  being  at  that  time  out  of  order,  he  bor- 
rowed a  great  coat  of  George ;  and  that  Mary 
Squires,  ordered  something  for  him  to  take ; 
and  say^s,  that  he  left  the  excise-books  with 
Ward,  when  he  went  away  from  Abbotsbury,. 
Whush  was.on  the  14th  of  January.  He  then 
refers  to  those  books,  and  swears  to  the  entries 
and  the  iournal.  Says,  that  when  he  went  to 
bed  at.  Abbotsbury,  he  sJways  went  to  his  own 
room  through  that  where  Mary  Squires  and 
Lucy  lay,  and  that  he  generally  saw  them 
every  night  during  his  stay  there.  He  afler- 
warda  went  to  Dorchester,  where  he  saw  in  the 
News  an  acccount  of  Elizabeth  Canning's 
being  robbed  by  Mary  Sqoires  on  the  Ist  of 
January,  and  that  she  waa  found  guilty ;  and 
that  he  then  immediately  said,  she  could  not 
b»  the  woman,  beaunehe  snw  ber  oq  that  day 


at  Abbotsbury.  He  then  went  fo  Lewes,  ami 
there  he  received' the  commissioners  of  excise 
orders  to  attend  the  then  lord  mayor  in  Loo-> 
don ;  and  upon  his  arrival  there  he  went  ta 
Mary  Squires  then  i;i  Newgate,  who  imme- 
diately knew  him,  aud  seeoMd  rejoiced  to  seat 
him,  and  put  him  in  mind  of  all  the  aeveral 
circumstances  before  mentioned  ;  and  coo-  ^ 
cludes^with  saying,  that  she  is  the  same  pcraon 
that  he  saw  at  Abbotsbury  at  the  time  he  luuk 
sworn  to.    The  next  is 

Francis  Aldborough,  (who  is  produced  to' 
confirm  the  evidence  of  the  last  witness,  with 
respect  to  the  entries  in  the  books  returned  t» 
the  excise-office  by  the  excise-officers  out  of  th* 
country)  and  he  produces  the  books,  by  which 
it  appears  that  tne  last  witness  Andrew  Wake 
officiated  for  John  Ward  (who  was  ill)  during 
that  time  of  which  Wake  baa  given  you  an 
account.    The  next  witnesses  are 

William  Hainca,  and  John  Hainea  his  son, 
who  both  prove,  that  Mary  Squires,  ber  son' 
and  daughter,  were  all  at  Porterabam  (which 
is  a  few  miles  off  Abbotsbury)  on  the  9tb  of 
January,  and  that  William  Clarke  was  with 
them,  and  that  they  lodged  at  the  sign  of  the 
Chequer  there:  tnat  he  invited  them  to  bie 
house,  which  thejr  refusing,  he  and  one  Chip- 
man,  who  was  with  him,  went  to  them  at  the 
Che<^uer :  that  the  reason  of  the  father's  being  so 
certain  of  the  day  of  the  month  is,  because  he 
went  to  Abbotsbury  the  day  before,  which  was 
the  8th.  He  is  very  positive  to  Mary  Squires, 
and  has  known  her  for  thirty  years. — ^Tbe  son 
confirms  the  testimony  of  his  father,  in  remem- 
bering them  at  Portersham,  and  remembers 
also  ms  seeing  Mary  Squires  at  Abbotsbury  on 
the  6th  of  January,  and  that  it  was  wet  wea- 
ther. From  Porterabam  they  went  to  Ridg- 
way,  w|tch  ia  four  or  five  miles  from  Porter- 
abam.   To  prove  their  arrival  at  Ridgwayt 

Francis  Bewley  is  called,  who  keeps  a  public 
bouse  there,  who  swears,  that  be  saw  this  fa- 
mily at  Ridgway  on  Wedneaday  the  IQth  of 
January,  about  ten  or  eleven  o'clock  in  the 
morning;  that  they  had  beef-ateaks  there; 
that  be  remembers  a  woman  whose  horse  died 
there ;  that  he  aopptied  her  with  another  in  ita 
place,  and  remembers  this  particular  ctrcum- 
stance  of  the  horse  beinff  drawn  out  of  the 
stable  to  be  skinned,  and  that  at  that  time 
Mary  Squires  came  into  the  yard,  and  it  was  m 
remarkaole  wet  day ;  that  Cbirke  bargained 
with  a  turoip-man  for  a  horse  to  carry  him  back 
to  Abbotsbury.  Remembers  that  Mary  Sqoirea 
and  ber  family  being  abort  of  money,  deaired 
he  would  take  a  waistcoat  they  had  for  the 
reckoning,  which  he  did,  and  which  witAeae 
produced  it,  and  has  kept  it  ever  since;  and 
that  he  remembers  them  both  by  thuae  ciroum* 
stances,  as  well  as  by  the  dead  horse,  the  wit- 
ness of  the  weather,  and  by  its  being  Blandford 
sessions,  which  is  alwaya  held  on  the  lOth  of 
Jaouu-y.    Than  they  call 

Thomas  Mockeridge,  who  is  the  man  that 
sold  turnips,  and  whose  horse  Clarke  hired  to' 
reuim  to  Abbbotvbiiryi  and  he  rameiBbeni  all 
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«r  moff  of  the  above  montioDod  oridenoe,  as  to 
Mvj  Squires,  her  ton  and  daughter,  beioff  at 
Ridgway  on  the  lOtb  of  Jaooary ;  that  they 
^rere  at  ooe  Bevriey's,  the  sign  of  the  Ship 
tbeie ;  that  he  remembehv  Mary  Squires  above 
abiee  yeafi  before  that  time,  and  is  very  posi- 
tive as  to  the  chrcumstance  about  skinning  the 
bone.    The  next  is 

John  Taylor,  who  lives  at  Fordington  near 
Dsvcbesler,  who  swears,  that  he  saw  Mary 
Sqoires,  her  son  and  daughter,  there  on  Thurs- 
day the  11th  of  January.  Remembers  that  the 
nun  had  been  so-great  on  the  10th,  that  they 
could  not  go  along  the  high  road,  but  were 
obliged  to  go  through  his  yard ;  that  a  miller's 
bey  carried  the  daughter  through  the  water 
en  his  horse,  and  that  Mary  Squiies  walk^ 
through  great  part  of  the  water,  and  there  were 
three  little  rivers  to  cross.  They  all  told  him 
Chey  laj^  at  Ridgway  the  night  before,  and 
asked  him  their  way  to  Chettle.  The  next 
wilnessis 

Thomas  Hunt,  who  was  threshing  in  a  barn 
at  Chettle,  on  the  19th  of  January,  and  says, 
that  he  knows,  and  saw  Mary  Squires,  her  sou 
and  daughter,  there  on  that  day ;  that  there 
being  no  puUtc  house  there,  he,  at  their  re- 
quest, got  them  lodgings  in  an  out- house  be- 
Mogittg  to  Mr.  WatiB,  where  they  lay  on  straw, 
and  stayed  there  till  between  nine  and  ten 
o'doek  next  morning :  it  was  very  wet  wea- 
ther, and  it  was  on  or  about  Old  New -gear's 
day.  From  Chettle  they  went  to  Martin ;  to 
prove  which 

John  Elderton  is  called,  who  says,  that  he  is 
servant  to  ooe  farmer  Thane,  who  lives  at  Mar- 
tin, and  is  positive  that  Mary  Squires,  her  son 
and  daughter,  by  consent  of  his  master,  lay  iii 
an  put- house  befooging  to  his  master ;  that  he 
jaw  them  all  there  at  tour  in  the  afternoon  on 
the  Saturday  se'nttight  alter  Old  Christmas 
day,  and  he  saw  them  about  eight  o'cldck  next 
mming ;  and  that  his  master  saw  them  at  the 
nme  time,  of  which  he  would  have  given  evi- 
dence, but  was  prevented  by  his  beiog  taken 
lit  at  Salisbury.  This  hwt  witness-  is  con- 
firmed by 

William  Hort  in  the  oircumstauces  and  facts 
before' mentiooed,  with  this  further,  that  Lucy 
was  next  morning  mending  some  china.  The 
next  is 

John  Blandford,  who  is  a  blacksmith,  works 
lor  ^rmer  Thane,  and  is  positive  that  he  saw 
Mary  Squim  at  farmer  Thane's  barn  at  the 
time  the  other  witnesses  swear  to.    Then 

Joseph  Hayter  is  called,  who  is  a  malster  at 
Coombe,  who  says,  that  he  met  them  all  upon 
the  road  between  Martin  and  Coombe  on  the 
lith  of  January,  being  the  Sunday  next  after 
Old  Christmas ;  is  positive  to  Mary  and 
George  Squires,  having  seen  them  before ;  he 
met  them  about  eleveu  o'clock  in  the  forenoon, 
and  upon  his  return  to  Coombe  the  same  day, 
heeaw  them  all  at  one  Mrs.  Oreville's  the  sign 
of  the  Lamb  there.  This  last  witness  is  con- 
firmed by 

Mary  Greville,  who  waf  sister  to  Thomas 
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Greville,  who  was  proaeeuted  for  peijury,  for 
what  he  swore  at  the  trial  of  Mary  Squires,  but 
is  now  dead ;  and  she  swears,  that  she  saw 
them  all  at  Coombe  on  the  14th  of  January  at 
her  mother''s,  Mrs.  Greville's,  the  sign  of  the 
Lamb  there,  and  that  they  lay  there  tbat  night, 
and  went  away  the  next  ^rning.  T|iey 
are  also  proved  to  be  at  Coombe  on  tue  14th  of 
January  by  four  other  witnesses,  the  first  of 
whom  IS 

George  TowQ,  who  saw  them  there  on  the 
14th  of  January  at  Mrs.  Greville's,  the  sign  of 
the  Lamb ; 

Richard  Aimer,  who  saw  them  at  Mrs.  Gre- 
ville's the  momiog  they  went  away,  which  was 
the  1.5th  of  January :  and  by 

Robert  Merchant,  who  saw  them  there  the 
14th  of  January :  and  by 

Martha  Waters,  who  saw  them  there  the  same 
day,  and  that  she  asked  them  to  tell  her  for- 
tune. From  thence  they  went  to  Basingstoke, 
which  was  about  forty  miles,  and  they  were 
four  days  in  travelling  thither ;  but  there  is 
no  evidence  laid  before  you  of  the  several 
places  through  which  they  went  in  getting 
there :  but  this  chasm  will  not  be  very  material, 
if  you  give  credit  to  the  several  witnesses  whose 
evidence  1  have  already  laid  before  you  ;  for  if 
you  believe  that  Mary  Squires  was  at  Abbots- 
bur^  on  the  1st  of  January,  which  is  the  day  on 
which  the  perjury  is  assigned,  it  is  impossible 
that  she  could  have  been  at  Enfield  on  the 
same  Ist  of  January,  which  the  defendant 
swore  she  was. 

Mary  Morris  is  called  next,  who  says,  that 
she  lives  at  Basingstoke,  and  is  positive  that 
she  saw  Mary  Squires,  her  son  and  daughter, 
at  her  own  house  there,  the  sign  of  (he  Spread- 
Eagle,  on  the  18th  of  January,  and  has  this 
particular  reason  for  remembering  it,  which  is, 
that  Lucy  Squires  desired  she  would  write  a 
letter  for  her  to  one  Clarke  at  Abbotsbary. 
The  letter  was  produced,  and  she  swears  it  was 
the  same  she  wrote,  and  which  she  sent  by  her 
little  boy  to  the  post-office.  She  says,  that 
they  stayed  at  her  house  about  four  or  five 
hours,  and  from  thence  they  set  out  for  Old 
Baysing,  which  is  about  two  miles  from  Ba- 
singstoke. She  is  very  certain  as  to  their  per* 
sons,  and  says,  that  Mary  Squires  had  lain 
once  at  her  house.  From  thence  they  went  to 
Breutford ;  and  to  prove  them  there, 

Elizabeth  Edwards  is  called,  who  ssys,  that 
she  lives  at  Brentford  ;  that  Mary  Squires,  her 
son  and  daughter,  came  to  her  house  there  on 
Saturday  the  30th  of  January  ;  is  sure  they 
came  on  that  dav ;  recollects  the  time,  because 
one  of  her  neighbour's  children  was  christened 
on  that  day  ;  and  on  the  nejtt  day,  being 
Sunday,  George  Squires  went  to  London  to 
fetch  his  other  sister,  and  brought  her  ou  Mon- 
day, and  on  Tuesday  they  all  went  away  ;  is 
positive  to  Mary  Sauires,  because  some  time 
after  she  saw  her  in  Newgate.    The  next  is     ' 

Susannah  Burwill,  who  is  daughter  to  the 
last  witness,  and  confirms  her  mother's  evi- 
dence in  every  particQlar«    From  theqce  they 
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w«nt  to  a  place  called  Page-Oreeo  ;  is  prove 
Vhich,  they  call 

Wiiliain  Tredgct,  who  keeps  the  Sevea  Sia- 
lers,  a  public  houie  at  Tottenham,  four  miles 
from  Londoo ;  is  very  sure  that  he  saw  Mary 
Inquires,  her  son  aad  daughter,  at  Page-Green 
on  the  23d  of  J^onary,  who  told  hi6i  they 
wanted  lodgings ;  that  his  wife  and  he  were 
together ;  she  recommended  them  to  ledge  at 
•  farm -house  in  that  neighbetfrhood ;  and  says, 
that  he  is  certain  as  to  the  person  of  Mary 
Hquires,  having  seen  her  three  years  before, 
and  had  taken  notice  of  her  as  the  most  un- 
common face  be  bad  ever  seeo,  and  went  to 
see  her  when  in  Newgale.    They  then  call 

Mary  Tredget  bis  wife,  whe  agrees  with 
her  husband  in  every  ciroumstaace  of  his 
evidence.  And  the  next  day,  as  appears  by  the 
evidence  of  George  Sqoures,  they  all  arrived  at 
EnAeld. 

The  next  piece  of  evidenoe  is  to  prove  the 
letter  sent  by  the  post,  which  Mary  Morris 
says  in  her  evidence  she  wrote  te  Clarke  at 
the  request  of  Lucy  Squires;  and  to  prove  this 
they  call 

Thomas  Ravenhill,  who  is  derk  ef  the  wes- 
tern road,  and  he  proves  the  letter  to  be  sent 
from  Basingsloke  to  London  by  the  mark  of  the 
postro6ice  in  London  ;  it  was  sent  to  Devches- 
ter,  which  is  the  post-town  to  which  Abbots* 
bory  is  nearest ;  and  that  the  whole  postage 
through  London  from  Bssingstoke  to  Abbots* 
buiy  amounted  to  seven*  pence. 

The  evidence  next  proper  to  be  laid  belbra 
yon  is  that  of  Mr.  Alderman  Chitty,  who  was 
the  sitting  alderman  at  GuildbaU  open  the  Slst 
ef  January  1758,  which  was  the  day  on  which 
Elizabeth  Canning  laid  her  inlermatien  befose 
him  of  tlie  treatment  she  had  met  with  at 
lVells*s.  The  account  she  then  gave,  appears 
hy  the  notes  he  took,  which  be  produced,  aad 
which  have  been  already  read  in  evidence;  so 
that  by  comparing  the  information  she  laid 
before  bira,  and  the  evidence  she  ffave  at  the 
trial  of  Mary  Squires,  you  will  fino  thev  diA^ 
in  many  remarkable  circumstances,  botti  as  to 
the  size  of  the  room  she  was  cobfined  in,  the 
furniture  of  it,  as  well  as  the  bread  and  the 
water  she  swears  she  foorid  sod  left  there.  As 
to  the  size  of  the  room,  she  swore  before  him, 
thai  it  was  a  square,  dark,  or  darkish  room, 
fumiihed  in  the  manner  you  have  heard ;  that 
tliere  was  some  water  left  in  Che  pitcher  when 
•he  made  her  eicape ;  and  that  she  found  in 
the  room  no  more  than  four  or  five  pieces  of 
bread,  amounting  to  the  quantity  or  about  a 

S|nartem  loaf:  ao  that,  by  comparing  the  in- 
ormation  she  then  gave,  with  the  evidenoe  she 
Site  at  the  trial  of  Mary  Squii^,  ^on  will  find 
at  there  is  a  manifest  contrariety  in  those  two 
accounts  in  many  particulars.  The  next  wit- 
ness is 

Mr.  Gawen  Naah,  who  says,  that  open  see- 
ing a  very  extraordinary  paragraph  in  the  news- 
paper relating  to  Elizabeth  Canning,  aad  be- 
ing, an  eoquaintance  of  Mr.  Lyon,  (who  was 
her  masterj  ha  want  la  Mr.  J^ytMiaa  the  91st 


I 


ef  Jaoaary  1758,  and  beartagthat  BUsabetla 
Canninff  was  to  be  examined  before  Alderman 
Chitty  that  day,  he  went  with  Mr.  Lyoo  to  hear 
the  account  she  gave;  and  remembers  that  ba» 
ing  asked  by  the  aldermaa,  what  sort  of  a  roans 
she  was  confined  in,  her  answer  was,  That  it 
was  a  little,  square,  dark,  or  darkish  room,  aaA 
that  there  were  some  boards  aailed  before  tba 
windows,  through  which  she  saw  the  HertfiMrd 
stage-coachman,  who  used  to  carry  her  nsia* 
trem ;  that  there  was  in  the  room  a  bnilMa 
stqol,  and  aa  iron  gvate  in  the  chimney,  and  a 
few  old  pictures  over  it.  Shessid,  thatalM 
lay  on  bare  boards,  and  that  there  were  soveial 
pieces  of  bread  which  were  Uoe  and  moakSjr^anJ 
auMranted  to  about  the  quantity  of  a  quartans 
loaf.  The  account  she  gave  of  her  escajpe  was 
by  puUiag  down  a  board  nailed  on  the  wiadowr^ 
and  that  she  hurt  her  ear  by  a  nail  in  getting 
out.  She  said,  she  iieafd  the  name  of  rootb^ 
Wdls  during  her  confinement,  and  therefbiw 
concluded  she  had  been  at  her  house ;  but  sha 
never  raentiaBed  the  name  of  Virtue  Hall  lie* 
fore  AMerman  Chitty.  Upon  this,  the  alderaaa 

6 anted  hia  warrant,  which  being  backed  by  a 
iddlesex  justice,  AUridge,  Lyon,  Hague,  and 
himself,  went  to  Enfield  to  see  it  executed. 
That,  when  they  went  to  Wells's,  they  sav 
several  people  in  the  parlour  there,  aad  having 
taken  a  view  of  several  rooms  in  the  house,  the^ 
saw  a  bbouring  man  there,  and  aduag  him  if 
tiiere  were  not  some  other  rooms  in  the  honaea 
he  pulled  a  button  off  a  door,  and  opened  it, 
which  led  up  seven  or  ei^ht  steps  into  the  hay^ 
left  or  workshop.  Ue  is  very  cenfideat  that 
there  was  ao  lock  on  the  door,  or  even  tfaa 
nsarks  of  one,  when  he  went  into  the  room :  it 
appeared  a  very  long  one';  and  not  rmembling 
the  description  which  Cannmg  had  given  nif 
it,  ha  wondered  where  the  room  was  m  whiob 
she  was  confined ;  and  upon  acqudntiag  hia 
aompanions  with  the  varietv  of  thiaes  he  had 
observed  there,  (and  of  whidb  she  had  not  madn 
the  least  mention)  particalariy  of  the  quantttw 
of  hay,  the  nest  of  drawers,  the  tub  of  poltaro, 
the  three  old  saddles,  the  bed  made  of  hay^ 
where  aome  poor  people  seemed  to  have  iain^ 
together  witn  the  jack- line  and  pullies,  tha 
little  chimney,  wtiece  there  did  not  appear  ta 
have  been  either  hearth  or  grate,  nor  any  pie* 
tares  over  the  chimney,  nor  the  appearance  «f 
any ;  though  he  says  there  was  a  windew 
which  commanded  the  great  Hetiibrd  Aiad^ 
through  which  might  be  seen  a  great  wateringw- 
pood,  which  was  within  nine  or  ten  feet  of  tfia 
window ;  and  that  this  window  was  in  the  east 
part  of  the  room,  but  had  not,  as  he  coahi  ah* 
serve,  the  least  appsaraace  of  ever  having  bean 
boarded  up,  and  was  large  eaougb  for  mm  ta 
get  out  of,  and  was  so  near  the  ground,  that  lia 
shook  hands  with  his  wife  out  of  it  when  sIm 
stood  on  the  ground,  tlie  casement  ef  whieli 
opened  and  shut  vei^  essy,  and  the  room  waa 
ligtrt ;  and  if  he  had  hung  his  body  out  of  tlnl 
window,  his  Ibet  could  have  been  at  most  nat 
above  three  feet  from  the  ground.  The  east 
window  ioakf  Of  or  a  huie^  aid  treee  grav  wilhf 
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6r  Hi  ami  thc«  ^kutn'n^  thatlbort 
mC^NMl  deal  of  bay,  #bicb  Elizabeth  Can* 
waaa  kMii  oat  nfteationeily  be  told  tbeeampaoy 
with  billy  that  he  waa  nvre  that  could  net  be 
the  men.  Afierwarda  ibejr  bad  an  aocoum 
tes^gbt  them*  that  Wella,  and  Manr  Squiret^ 
and  Ifae  reat,  were  seenred ;  upon  wbiob^  Ibey 
vcnl  to  Wella'a,  and  being  impatient  for  the 
mmal  of  Elizabeth  €2annin^,  who  was  then  on 
the  roady  AdaaMon  went  to  meet  her,  and  eebed 
her  upon  the  road,  whether  there  was  any  hay 
^  the  roam?  wbeanawered,  there  wea  a  liitte 
h^  thara;  at  whicb  ho  eeeroed  rery  mueh 
fieincd.  And  a  Tory  little  tiaM  after  the,  fill- 
caheih  Canning  waa  bioi^ffat  to  Wdle'e)  and 
baifl|p  bfoogbt  into  Ifa^  par&or^  where  the  piv 
aoacra.then  were,  the  waa  derired  to  fix  en  the 
penan  who  robbed  her,  and  abe  inetaotly  find 
eo  Mary  Sqoirta  (hot  at  thh  tine  Mary  Sqairet 
waa  in  aoch  aaituatien  in  the  room,  that  aeither 
Canning  nor  be  conid  aee  her  ibee).  Upon 
vhiob,  Lncy  Sqoiree  eaid  to  her  mother.  The 
yaiiiy  woBMrn  (meaning  Blizibelb  Canning), 
rhnrgn  yon  with  robbing  her.  Mary  Sqairea, 
n|^  that,  came  across  the  room  to  her,  and 
aaid,  Mai^nm,  do  yon  say  I  robbed  you  f  Pray, 
leek  at  thia  Ace }  for  ifVou  had  ieen  it  before, 
yon  mnat  have  remembbred  it ;  for  Gad  Al- 
mighly  never  made  inch  another.  And  upon 
Canning'a  aaying  that  the  robbed  her  oo  New- 
year's  day,  Mary  Sqntres  aud.  Lord !  madam, 
I  waa  on  that  day  an  hnndred  and  twenty  miles 
off.  Upon  which  the  witnem  admd,  Where  P 
Her  anewer  was,  That  she  was  at  Abbotsbory 
in  Donelsbire,  and  that  she  oonld  bring  an 
kandrad  people  to  pnwe  it,  who  had  known 
kcr  lor  SO,  SO,  and  40  years.  There  was  one 
Jmlith  Natns  then  in  the  room,  who  said,  that 
ike,  JndithNatos,  had  been  in  the  house  ten  or 
eleven  weeks,  and  that  Marr  S^res  had  been 
in  the  boose  bnt  a  very  little  time;  and  that 
jndith  Natoe  then  said,  that  she  had  never  seen 
Canning  before.  When  she  was  taken  into  the 
teem  oaJled  the  hay-loft,  she  said,  she  remem- 
bemd  n  little  hay  there,  the  piiober,  and  a  Co- 
bacco  mil;  bntbemg  asked  about  the  chest  of 
diawttra,  the  tab  wherein  the  polhird  was,  and 
sereial  other  thin^  in  the  room,  she  made  no 
answer.  And  being  asked,  why  she  did  not 
endenvoor  to  esoape  o|U  of  the  eest  window, 
she.  flnid,  she  thoiight  it  was  fastened.  And 
npon  the  whole,  this  witnem  tells  yon,  that 
nnan  eQm|NnJng  what  he  bad  obeerfed  at 
WeUa'a,  with  the  aooannt  which  Canning  gave 
bdere  AUJerman  Chitty,  he  was  of  opinion, 
that  her  evidenoe  was  doMgnedly  false,  or  at 
leset  thai  she  was  groesly  mntakea.  On  his 
being  asked,  why  be  did  not  give  this  evidenoe 
attlw  trial  of  Mary  8i|oires  T  his  answer  waa, 
Thit  he  was  that  dav  obliged  to  leave  the  Old- 
Bailey,  to  attend  the  G&ldsmtthe'  company 
(baviiiff  an  employment  nnder  them) ;  and  b&- 
big  Amy  satJsoed  of  the  inoooenoe  of  Mary 
tfaarea,  cenchided  that  she  coold  not  be  found 
gnilljr ;  and  that  h*  dechwed  the  aufaatance  of 
what  Iw  baa  now  s#em  to  several  people  before 
inl  tmli  wmi  Mng  eitin^sly  wtaij  aftw 


bet  eeovictisB  at  hb  not  giving  evidence  nnon 
her  trial,  be  went  to  sir  Criap  Oascoyne,  then 
knrd-mayer,  to  whom  be  diaelosed  the  whole  or 
the  snbstaace  of  tbeevideiaDe  be  has  now  givea» 
The  next  witnem  ia 

John  Hagne,  #ho  went  with  the  hist  witnesi 
to  Enfield,  and  having  told  bkn  what  patetd 
before  Alderman  Cbitiv,  agreed  to  go  witn  hm% 
Akhidge,  and  Ljron,  to  Bnfield.  He  confimm 
the  neoonilt  which  Nash  has  given  in  every 
pnrtienfaur ;  but  with  thia  aiMition,  that  dming 
the  tiam  that  Bllmibeth  Canning  was  in  thn 
house,  till  she  waa  carried  into  the  parlour, 
(■vbere  Mary  S^bca,  Welle,  aad  the  mat  were) 
she  tiever  nientianed  her  being  robbed.    Ha 

as,;  indeed,  that  Bliaabeth  Canning,  on  beiiMr 
ed  whether  she  saw  the  pnaon  who  robbed 
her,  pointed  to  Mary  Squires;  but  he  was  sur« 
priaed  at  her  doing  so,  because,  in  the  sitnetion 
Mary  SlqniNu  then  was,  he  thoiught  it  imposai- 
Ue  one  abootd  eee  her  face.  I^va,  be  ncard 
Mary  Squkes  esprem  herself  (when  she  waa 
cbai^M  ^kb  the  robbery)  in  the  manner  Nask 
has  mentioned.  He  describes  the  room  in  thn 
same  maaner  Nash  has  done;  that  there  waa 
aot  the  least  appearance  of  a  grata  ever  having 
been  there,  or  pictures  over  the  chimney, 
Agreee  with  Naab  as  to  the  wiadows,  treea^ 
hay,  and  bed  there,  and  likewbe  the  cheat  of 
drawers,  &e.  which  appeared  to  liave  been 
above  a  year  there,  and  that  there  was  only  a 
button  on  the  door,  and  no  lock,  no  pent-honsa 
under  either  of  the  windows;  and  then  finding 
that  what  he  saw  did  not  eorrespood  with  the 
accooot  which  Canning  had  given,  mid  to  her 
with  some  warmth.  Zounds,  child,  1  canaot 
think  you  have  been  here  at  all.    Upon  which 

Sash,  AMridge,  and  he  told  Lyon,  that  they 
ought  her  whole  story  was  felse,  which  ha 
thinks  to  be  the  reason  they  were  not  sub* 
pesnaed  to  gpve  evidence  at  the  trial  of  Mary 
Squires,  though  he  owns  he  was  in  court  during 
the  whole  trid.  He  says,  that  Elisabeth  Can* 
ning  charged  Virtue  H«l  aad  Lucy  Squirea,  an 
being  present. when  her  stays  were  cut  ofi"! 
but  they  both  very  solemnlv  affirmed  at  that 
time,  that  they  never  saw  her  in  their  lives, 
before  she  so  cbarged  them.  He  says,  he  wad 
so  givatly  sfiected  by  the  evidence  which  Eli- 
zabeth Canning  had  given,  that  he  had  not 
spirito  to  desire  to  be  called  to  contradict  her. 
And  mys  fsrther,  that  upon  Mary  Squires  be- 
mg  convicted,  be  could  not  rest  till  be  applied 
to  the  late  lord-mayor,  to  acquaint  him  with 
the  account  he  has  now  given ;  and  that  bin 
only  motive  in  so  doing,  was  that  of  reacoing 
the  innocent  from  oppremion. 

The  next  ia  Edward  Aldridge,  who  is  n 
silversmith  in  Foster-lane,  who  went  with  Nath, 
Lyon,  and  Hague,  the  1st  of  February  175S, 
and  who  agrees  with  the  two  former  witneiiMea 
in  every  particular  as  to  the  de&cription  of  thn  ' 
room,  and  is  of  opinion,  thst  when  filizalietb 
Canning  was  first  csrried  there  on  that  «iay, 
thaTshe  did  not  seem  to  know  where  she  was  ; 
and  that  when  abe  was  first  taken  into  the 
pmiovy  Walla  aakad  her,  if  she  knew  kerr 
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Her  answer  wu,  tbat  she  did  not  And  tbtt 
Creorge  Squires  asked  her  the  same  question  as 
to  b^  knovring  him;  to  which  she  ga?ethe 
•ame  answer:  but  says,  that  she  charged  the 
old  woman  in  the  comer  of  the  chimney 
(meaning  Mary  S^nires)  as  the  person  who  cut 
off  her  stays ;  out  is  of  opinion,  that  Elizabeth 
Canning  eoul3  not  at  that  time  see  Her  iaoe ; 
and  is  positi?e  in  remembering  what  Miry 
Squires  said  as  to  her  being  very  remarkable 
in  her  person,  and  of  her  being  at  Abbotsbury 
«t  the  time  when  Elizabeth  Canning  swore  she 
was  robbed.  He  then  made  his  observations 
on  the  room  called  the  hay-lofi,  and  recollects 
seeing  all  the  particulars  there  which  Nash  and 
Hague  have  mentionedf  in  their  evidence ;  and 
■ays,  that  from  all  the  observations  he  could 
make,  he  b  convinced  tbtt  it  was  not  a  place 
of  conlinement  He  says,  that  he  went  to 
Wells's  as  a  friend  of  Canning's  at  his  own  ex* 
pence ;  and  after  laying  aH  the  circumstances 
alleoding  this  extraordinary  case  together,  he 
saw  one  Mr.  Hall,  of  Theobalds,  andtold  htm, 
that  he  thought  Elizabeth  Canning  was  mis- 
taken ;  for  he  was  sore  she  never  had  becto  at 
)Vells'8.  He  sayf,  he^as  at  the  Old  Bailey 
part  of  the  time  of  the  trial  of  Mary  Sqnires, 
out  went  away  to  dine  with  the  Goldsmiths' 
company,  concluding  that  she  must  have  been 
acquitted,  as  being  quite  innocput  of  the  rob- 
bery with  which  she  was  charged.  The  next 
witness  is 

'  Williani  White,  one  of  the  marshal's  men, 
who  is  one  of  those  who  went  to  Wells's,  in 
order  to  execute  the  warrant,  and  took  Wells, 
-Mary  Squires,  and  the  rest  into  custody. 
When  they  were  secured,  they  desired  they 
might  look  over  their  goods,  which  they  did  in 
his  presence:  but  he  saw  no  stkys  amongst 
them.  He  then  went  into  the  hay-loft,  where 
he  observed' about  twelve  or  fifteen  trusses  of 
hay,  which  seemed  to  have  been  there  a  con- 
siderable time;  and  h^  also  observed  all  the 
other  things  in  the  room,  which  the  other  wit- 
nessea  have  mentioned,  and  concluded  nn  they 
did,  (for  the  reasons  you  have  heard  from 
theui)  that  Elizabeth  Canning  was  mistaken. 
He  went  trader  the  north  window,  out  of  which 
she  says  she  escaped  ;  but  there  were  not  the 
least  marks  or  footDteps  to  be  seen  of  any  body's 
getting  out  of  that  window,  neither  was  there 
the  appearance  of  any  shed  or  pent- bouse. 
Was  present  when  Elizabeth  Canning  fixed  on 
Mary  Squires,  and  heard  both  Mary  S(|uires, 
her  son,  and  her  daughter  say,  that  they  were 
at  that  time  in  Dorsetshire;  and  the  otiier 
daughter  said,  that  she  was  at  that  time  at  her 
unofe's  in  the  Borough.    The  next  witness  is 

Fortune  Natu««,  who  is  a  poor  labouring  man, 
(and  is  mention^  ity  some  of  the  other  wit- 
nesses). He  says,  that  he  came  to  lodge  at 
'Mrs.  Wells's  about  a  fortnight  after  sir  Crisp 
Gaseoyne  was  sworn  lord- mayor,  and  that  he 
and  his  wife  lay  in  the  room  called  the  work- 
shop or  hay- loft  ;  that  his  bed  was  made  of  hay 
and  straw,  and  his  bolster  a  sack  of  wool ;  and 
deaeribcs  the  aituatioii  of  botb  windows  in  the 


room,  and  that  one  of  them  looked  into  the 
great  road.  He  aays,  that  he  and  his  wife 
continued  in  that  room  ft-om  the  S7tb  of  No* 
rember  to  the  3d  of  February  following,  es- 
cept  one  night,  during  which  time  lie  bad  a 
very  good  opportunity  of  observing  every  tbiii^ 
in  it ;  and  says,  tbat  there  was  no  grate  in  tbc 
ohimney,  hot  remembera  the  nest  of  drawen, 
the  aide-aaddles,  the  tab  with  poHard,  and 
many  other  things,  which  he  specifies  partica- 
lariy  in  his  evidence.  He  mentions  the  sigii 
of  the  Crown,  which  was  at  the  feet  of  his  bed, 
which  he  saya  was  bought  by  W biffin;  hot  is 
positive  tbatithere  were  no  pictures  over  tke 
chimney ;  and  says,  that  he  is  sure  that  hm 
knlged  there  the  whole  month  of  January^ 
and  continued  there  till  the  warrant  waaexn* 
euted  on  the  8d  of  February,  and  after ;  and 
that  he  never  saw  Elizabeth  Canning  there,  ^Or 
any  where  else,  before  that  day.  He  says, 
tbat  during  that  month  of  J«naary,  Wells's  son 
and  daughters  used  frequently  to  go  into  tiiin 
hay -loft,  where  he  and  his  wife  lay,  for  hay 
and  pollard,  as  they  wanted ;  and  says,  that 
during  his  stay  there,  Virtue  UaU  was  a  lodger 
in  the  house  ;  and  says,  that  Mary  Squires,  her 
son,  and  daughters,  had  been  there  no  longer 
than  a  week  and  a  day  before  they  were  taken 
up;  and  when  he  is  asked  why  he  is  so  par* 
ticular,  his  answer  is,  that  Mary  Squires's  per- 
son was  so  remarkable,  that  it  struck  a  sort  of 
terror  in  him.  He  remembers  the  pitcher,  and 
says,  that  his  wife,  and  all  Wells's  family, 
used  to  bring  water  in  it  from  Mrs.  Howard's, 
which  was  opposite  to  Wells's ;  but  save,  that 
he  never  saw  a  bed-gowu  at  Wells's.  He  was 
sobpienaed  to  give  evidence  at  the  trial  of 
Marv  Squires  and  Wells,  and  attended  in  ths 
yard  at  the  Old-Bailey;  but  was  assaulted 
there,  and  was  (with  some  other  witaenety 
who  attended  there  on  the  aame  occasion) 
turned  out  of  the  yard  three  or  lour  different 
times.    Then 

Judith  Natua  (who  is  wife  to  the  last  witness) 
is  called  in,  who  agreea  with  the  evidenoe  her 
huaband  baa  given  in  every  particular;  that 
they  lodged  at  Wells's  ten  weeks  all  but  three 
days,  and  continoed  there  till  ihry  were  nil 
taken  up,  which  was  on  the  8d  of  February. 
She  is  rather  more  exact  than  he  is  as  to  the 
signs ;  for  she  says  there  were  two  signs,  one 
the  sign  of  the  Fountain,  and  the  ottier  was  the 
sign  of  the  Crown  ;  and  that  W  biffin  bought 
tbe  sign  of  the  Crown  some  time  (as  she  be* 
lieves)  before  Old  Christoaaa,  and  afterwards 
bought  the  irons  of  both  the  signs,  which  were 
not  taken  away  tiir  about  a  week  before  Msiy 
Squires  and  the  rest  were  taken  up.  When 
she  is  shewn  the  bed-gown  and  handkerchief, 
ahe  swears  that  she  never  (to  her  knowledge) 
saw  them  before.  She  remembera  all  the  se- 
veral things  in  the  room,  of  which  her  husband 
has  already  given  a  very  exact  accoimt ;  s^ 
says,  that  ahe  gave  the  aame  aeeooat  ahe  doss 
now  before  Mr.  Fielding ;  but  was  so  insulted 
by  the  noob  st  the  time,  when  she  sitended  at 
the  OM-BuJsy  u|mni  ths  trial  of  H»y  Qipagm 
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and  Welli,  tbat  she  was  mt  able  to  give  evi- 
dence.   The  next  is 

Manr  Larnej,  who  Iceeps  a  chandler's  shop 
at  Eoneld-Wasbv  who  sajs,  that  she  remem- 
bcnthc  two  last  witnesses  lociging  at  Wells's 
ahont  the  time  they  have  toM  you.  She  says, 
chat  the  first  time  she  saw  Mary  Squires  was 
«■  Wedoeeday  the  S4|h  of  January,  and. she 
-did  not  see  her  after  till  the  Tharaday  se'nnight 
IbUowiBg^;  and  that  daring  the  time  that  Mary 
fiqnirea  was  at  Wells's,  lAicy  Squires  used  to 
imy  chandlery  ware  of  her. 
'  Sarah  Howit  is  the  next,  who  is  Wells's 
dnugbter,  and  swears,  that  she  lived  with  her 
■Mother  that  same  month  of  January  which 
JUizabeth  Canning  has  fixed  on  to  be  the  time 
of  her  confinement  ;•  and  says,  that  Mary 
49qi]ireB  and  her  family  came  to  her  mother's 
no  Wednesda]^  the  lS4th  of  January,  and  re- 
nmined  there  till  they  were  taken  up.  She  is 
positive  that  Fortune  Natus  and  his  wife  lodffed 
at  b«r  mother's,  in  the  hay-loft,  both  before 
and  after  they  were  all  taken  up ;  and  that 
they  had  been  there  consideraUy  above  two 
months  in  the  whole;  mentions  the  hay  and 
pollard  there,  and  the  use  they  were  pot  there 
ior.  She  is  very  certain  that  she  lay  at  her 
meiher's  the  whole  months  of  December  aod 
Jnnnary,  during  which  time  Virtue  Hall  and 
she  went  very  frequently  into  the  hay -loft. 
Remembers  a  particular  circumstance  of  trees 
growing  against  the  east  window  of  that  room, 
and  thSt  upon  the  8ih  of  January,  Edward 
Allen,  Gil^  Knight,  and  John  Larney  lopped 
them,  and  at  that  time  Virtue,  Hall  and  she 
both  looked  out  of  the  window,  the  casement  of 
vliicfa,  she,  the  witness,  opened,  and  that  the 
trees  belooged  to  one  Richard  Allen.  She  was 
present  wh«i  Elizabeth  Canning  fixed  on  Mary 
oqoires  as  the  person  who  robbnl  her;  but 
says,  that  at  that  time  Mary  Squires  was  iii 
such  a  sitoatioQy  that  it  was  impossible  for  her 
to  see  her  fiice.    The  next  witness  is 

John  Larney^  (who  is  produced  to  give  an 
aeeeont  of  the  lopping  the  trees  mentioned  bv 
Ifae  bat  witness)  who  says,  that  he  very  wdl 
remembers  that  he,  Alfen  and  Knight,  went 
logetber  on  the  8th  of  January  175S,  for  that 
pnrpoae ;  and  that  Knight  lopped  them,  and 
told, him,  that  he  shouki  have  the  lops;  aod 
that  at  the  same  time  Sarah  Howit  and  Virtue 
Hall  wese  looking  out  of  the  window  of  the 
workshop,  aod  that  Alien  flung  dirt  at  them, 
which  they  desired  he  wo^ld  not  do.  He  says, 
he  had  the  arms  of  the  trees  and  Wells  ^ad  the 
spray.  He  says,  that  he  plaistered  up  two  of 
the  foor  windows  in  the  workshop,  aod  there  \ 
reanined  only  two,  viz.  one  on  the  east,  and 
the  other  on  the  north ;  that  the  window  on 
the  east  was  not  above  seven  or  eight  feet  from 
the  groond,  and  that  the  wall  was  so  very  thin, 
being  only  lath  and  plaister,  that  any  one 
nigbt  have  pushed  it  oown.  He  is  very  posi- 
tive to  the  8th  of  January  being  the  day  on 
wbieh  the  trees  were  lopped,  because  his  child 
wss  christened,  and  he  set  hie  chimney  on  fire 
iritbtha  tope  which  ht  bvaitontbaloocaaoD* 
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He  lives  opposite  to  Wells's,  and  gave  this  ac- 
count before  the  trial  of  Mary  Squires. 

Giles  Knight  is  called  next,  who  says,  that 
he  lopped  the  trees  mentioned  by  the  former 
witness,  aod  is  very  positive  that  be  k»pped 
them  on  the  8th  of  January.  Remembers  that 
circumstance  of  Virtue  Hall  and  Sarah  .Howjt 
looking  out  of  the  window  of  the  workshop  at 
the  same  time,  and  of  dirt  being  flung  at  tbem^ 
and  that  Larney  had  the  lops,  and  Wells  tha 
soray,  for  which  she  gave  them  some  beer. 
Uemembers  an  accident  of  one  Mrs.  Picket's 
cart  breaking  down  that  day ;  and  says,  that 
the  window  out  of  which  the  women  looked  at 
that  time  was  large  enough  for  him  to  get  out 
of.    The  next  witness  is 

Edward  Allen,  who  (as  the  two  former  wit- 
nesses swear)  was  with  them  at  the  time  of  tbo 
lopping  the  trees  which  were  near  the  work« 
shop,  and  is  very  positive  to  the  dth  of  Jann- 
ary,  as  the  other  witnesses  have  sworn ;  and 
particularly  remembers  that  Virtue  Hall  and 
Sarah  Howit  looked  out  of  the  window  of  tha 
workshop  or  hay- loft  at  the  same  time ;  and 
confirms  what  toey  have  said  in  every  circum« 
stance. 

John  Cantril  is  called  next,  who  keeps  a 
public*  house  a  little  distance  from  Wells's,  and 
says,  that  upon  this  8th  of  January,  Knight 
and  Allen  came  to  hia  house,  and  said  tbew 
had  been  at  play,  throwing  clods  at  Sarah 
Howit  and  Virtue  Hall,  who  were  looking  out 
of  a  casement  that  day  at  Wells's :  he  is  very 
particular  to  that  day,  because  it  happened  on 
a  Monday,  and  the  Tuesdsy  following  he  had 
a  piece  of  beef^  which  he  intended  to  roast  for 
his  customers,  being  Christmas. time;  and  says^ 
that  he  remembers  that  Fortune  Natus  and  bin 
wife  lodged  at  Wells's  bf  tween  two  and  tbrea 
months.  The  end  of  producing  this  renmrk- 
able  piece  of  evidence,  as  to  that  circumstanoa 
of  lopping  the  trees  oirthe  8th  of  January,  1% 
that  (if  these  witnesses  swear  true)  it  is  impos- 
sible that  Canning  could  have  been  alone,  or 
even  at  all  in  the  workshop  or  hsy-loft  at 
Wells's,  upon  the  8th  of  January  1753,  which 
she. swore  she  was,  upon  the  trial  of  Mary 
Squires  and  Wells.    The  next  witness  ia 

Ezra  W biffin,  who  is  referred  to  by  some  of 
the  former  witnesses,  as  being  the  person  who 
bought  Wells's  sign- irons.  He  hves  at  En- 
field-Wash,  and  having  occasion  for  some  sign* 
irons,  aod  hearing  that  Wells  had  some  to  &« 
pose  of,  he  went  to  her  on  the  18lli  of  January 
1753,  who  told  him  they  were  in  the  room 
called  the  hay- loft;  he  went  with  her  there, 
and  looking  about  for  the  irons,  Wells  said. 
Now  I  recollect,  the  irons  are  under  the  feet  of 
this  poor  creature's  bed'  ^pointing  to  the  bed 
where  Natus's  wile  then  lay.)  She  then  took 
op  from  under  the  bed  a  piece  of  wood,  to 
which  the  irons  were  *then  fixed.  He  agreed 
to  buy  the  irons,  which  his  son  took  out  of  the 
wood,  and  brought  the  wood  back  to  her.    Ha 

fives  you  a  reason  for  his  remembering  tha 
ay  so  particukirljf,  because  he  was  on  that 
181b  of  January  going  tp  a  place  called  WoroK 


esi] 


n  oEoiioE  II. 


I,  to  borrow  !!?•  gaineit  of  t  man  wbo 
kept  a  pttblio-»hoiisrthere,  in  order  to  make  ap 
m  atini  m  then  owed  hit  brewer^  (for  which  be 
had  ffiren  a  note,  io  which  one  livingatone 
joined  with  hi«i)  wbo  bad  anrested  him  for  it. 
Then  liring^tone  is  called,  who  ooDfirBBS 
W biffin  IB  that  circaantanoe  of  the  note. 

John  Whiffio,  the  aon  of  Bzm  IfV  biffin,  ia 
called  next,  wbo  aweara  that  be  went  with  his 
Ibther  to  Wells's  on  the  18th  of  January ;  and 
ii  positife  to  bis  taking  the  sign -irons  oat  of 
•be  wood  by  his  father's  orders,  and  retttrned 
the  wood  to  Wells  in  about  three  or  fonr  daya 
aHer.    The  next  witness  ia 

Elizabeth  Longf,  wbo  is  one  of  Wells'adaagfb- 
ters,  and  Ures  ooly  three  doors  frona  her  mo- 
ther, and  used  to  Hfo  there  every  day.  She  is 
tery  certain  that  her  sister,  and  Virtue  Hall, 
and  Fortone  Natus  and  his  wife,  lived  at  her 
WMther's  the  whole  month  of  Janoary  jl75S. 
She  says,  she  has  known  the  room  called  the 
Workshop  above  twenty -two  years,  and  believes 
•he  went  into  it  almost  every  da^  4imng  that 
Whole  month.  She  is  very  positive  to  the  hay- 
bed,  the  chimney,  (in  which  there  waa  no 
grate)  the  noUard,  and  the  rest  of  the  things 
mentioned  by  the  other  witnesses.  Swears  to 
the  piteher  being  her  motber'a ;  bat  as  to  the 
bed-gown  and  handkerchief,  abe  never  saw 
them  till  she  saw  them  at  the  knrd-mayor'a. 
She  waa  ia  the  parlour  at  her  mother's  when 
Canning  waa  brought  in«  in  order  to  fix  on  the 
person  who  robbed  her,  and  gives  the  same 
AcoOQOt  of  her  behavioor  there  which  you  have 
heard  from  the  other  witnesses.  She  says,  she 
was  in  the  Old  Bailey  yard,  together  with 
Lamey  and  Knight,  when  Iter  nMWher  and 
Mary  Squirea  were  tried ;  bat  they  were  not 
•aliered  to  contlnne  there,  or  give  their  evi- 
dence.   The  next  ia 

John  Hi^arit,  who  married  Wells's  daoghter, 
md  is  very  positive  that  he  waa  in  the  work- 
•hop  on  the  19th,  fOth,  and  tlst  of  January 
1753,  having  some  tools  there  which  be  bad 
eccasion  to  make  use  of;  remembers  Fortune 
Natus  and  hia  wife  lodging  there  at  that  time, 
hot  never  saw  Canning  tiU  the  trial  of  Nary 
Squires.  He  was  at  tbe  Old  Bailey  at  the 
time  of  that  trial,  but  waa  very  near  being 
killed  there  by  the  mob. 

Robert  White  is  called,  who  Terr  well  !«• 
Btembers  Fortune  Natua  and  his  wife  lodgii^ 
at  Wells's  about  tbe  time  you  bare  heard. 

Tbe  next  piece  of  evidence  laid  before  you, 
la  the  model  of  this  bay  -loft,  or  werkahop  (to 
ahew  you  that  it  is'  not  a  little,  aquare  room, 
aa  Canning  described  it  before  aMeraMui  Cblt- 
ty)»  which  ia  produced  by  John  Douoval,  who 
is  a  anrvejror ;  add  it  appears  to  be  thirty-five 
fat  thrse  inches  kmg,  ana  nine  feet  eight  uches 
•ver. 
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Mayle,  a  midwife,  ia  called  next, 
who  aaya,  that  in  the  beginning  of  Pebmary 
(being  a  few  days  after  filiaiKeth  jCanning 
dame  home)  she  went  to  make  her  mother  a 
fiait,  and  aeeing  EHsabeth  Canning  lying  on 
hm  bed  thete^  and  to  4tt  afpaarMwe  fery 


ill,  and  enquiriug  into  the  cause  of  her  iHnena, 
her  mother  told  her  the  condition  her  daughter 
came  home  in.  Ehaabeth  Canning  then  told 
her  the  whole  which  had  happened  to  her  | 
and  on  tbe  witaem's  aabiag  her,  whether  she 
had  been  debauched  P  ahe  answered.  That  abe 
had  loat  her  senses,  or  waa  ia  fits,  and  could  not 
tell.  Upon  which  abe  enquired  for  the  abift 
abe  came  honse  in ;  and  upon  ite  being  pro- 
duced, ahe  asked,  if  that  was  tbe  shift  ahe  went 
away  io  P  and  upon  being  told  it  was,  she  im- 
mediately said,  tnatabe  suppsaed  it  had  been 
washed  since  itcaaae  home;  but  the  mother 
saying  it  had  not,shesaid,  she  thought  it  appauiw 
ed  a  good  deal  too  dean  to  have  been  worn  au 
long ;  for  it  was  uncommonly  dean  for  so  hm§i 
wearing :  that  upon  looking  eo  the  sbifti  she, 
asaured  the  mother,  that  her  daughter  had  not 
been  debauched,  if  sho  had  warn  no  other  shifts 
but  she  says,  that  ia  her  opinion,  the  ahift 
could  not  have  been  worn  three  weeka  ;  oay, 
tbiaks  that  a  week'a  wear  weuld  have  oaade  it 
aa  dirty  as  it  then  appeared ;  for  it  waa  not  tkm 
least  draggled.  That  there  were  only  three 
little  spoto  upon  it,  which  appeared  to  be  ex- 
crement She  aaid,  alie  asa<w  her  a  few  viaita 
after,  and  ordered  her  a  glyster;  and  on  the 
last  visit  sAm  made  her,  she  mentioned  the  three 
spots  on  her  shift,  aa  having  the  appearaoee  of 
excrement;  at  which  her  mother  waa  very 
angry,  and  told  her,  that  ahe  caase  to  act  h«r 
frifuda  againat  herw  On  being  naked  the  che* 
racier  of  Blisabeth  Canning,  she  gave  her  a 
rery  good  one.    The  next  witness  is 

Geeige  Brogden,  clerk  to  Mr.  Fielding,  and 
he  ia  produced  only  to  Drove  the  informatioe* 
which  ahe  awdra  to  heme  Mr.  Fielding,  and 
to  which  ahe  act  her  mark :  and  by  that  infer* 
■Mtion  it  appears,  that  the  water  m  tbe  pitcher 
waa  consumed  on  the  Friday ;  but  in  bar  evi« 
dence  she  sweara  it  waa  coaaumed  the  aanae 
day  she  escaped. 

beputy  Mdineux  is  called  next,  who  aweans 
that  being  with  sir  Crisp  Gatooyne,  then  lord 
mayor,  at  the  Maaaion-bouse,  some  time  aftar 
Mary  Squires  was  convicted,  that  filtBObetli 
Conning  and  Virtue  Hall  were  there  together  } 
and  amr  sir  Crisp  Gasooyne  had  exaasiaad 
Vhtue  Hall,  he  asked  Elixabetb  Canning,  if 
ahe  bad  any  thing  to  aay  ?  wbo  anaw«ed» 
No.  And  the  bed-gown  and  pitcher,  kaag 
then  upon  the  table,  Bliaabeth  Cannmg  vrat 
rolling  up  the  bed-gown  in  order  to  teke  it 
away.  My  lord  mayor  then  said,  she  must 
not  toke  it:  upon  which  Elizabeth  Caauin|f 
aaid,  It  ia  my  mother's.  This  soiprised  the 
witnem  rery  much,  because  he  bad  beard,  that* 
upon  the  trial  of  Mary  Saulrea,  ahe  swore* 
that^e  had  found  it  in  the  cbiauiey  at  Wetta^i* 
The  next  and  hat  witneas  ia 

Mr.  Read,  who  aweara,  that  he  waa  pimet 
at  the  Mansion-honae  at  tbe  same  tiase  whidi 
the  last  witneai  meetiona,  and  remembera  the 
seversl  cffcumstancea  mentioned  by  fauB,  at 
aforesaid. 

Here  cenclndea  tbe  ovideeae  girae  in 
portefthli 


OS] 


JSpt  tnifldand  Comtpi  Petfury. 


A.  IK  ITM. 


[fiS4 


Hie  WBnwl  for  tke  defewUnt  lM?e  nadt 
y  ohMrratMot  upon  the  et idence  jro«  bftv« 
lMS^,wliich  it  if  uaBeoMMuy  lor  me  to  repeat ; 
Vat  epoo  tW  whefey  iMiet  apes  it,  tbat  at  this 
«aatter  luM  andergaoe  a  very  etrict  examiaatioa 
hf  a  eoIeiDD  insk^  that  tbcfefare  any  fotsre 
wqaky  is  oDpreeedenled,  and  oonaeqaeiktiy 
iaipcoper ;  however,  in  order  to  oppeaa  or 
•oatedict  a  good  deal  of  the  eridence  yon  bare 
alraady  hea^,  tfaey  have  eaUed  sewal  wit- 
waaca ;  the  6rBt  of  whom  ia 

Bdward  Lvon,  who  saya,  that  EliflBheth 
Caaniaflf  was  bis  servant,  aM  cootinaed  in  hla 
parriee  till  the  Ist  of  Jammry  nS8  ;  that  he 
has  known  £Kzabeth  Canmaf  above  siKteen 
years,  and  that  she  ahrays  behaved  well ;  thet 
theftrattaaK  he  missed  her  vraa  en  the  let  ef 
Jsaoary  1758,  and  that  she  never  had  been 
nbaent  before;  upon  whieb  he  went  te  her 
flMCher's,  bet  eeshl  hear  nothing  of  her.  The 
firrt  time  he  saw  her  after  Ibat  was  upon  the 
Slat  of  the  same  month,  when  she  was  oader 
cmaMnation  before  aldermaa  ChKty ;  bnt  b»- 
Ing-  thick  of  bearing,  did  not  know  what  had 
passed,  tie  says,  that  a  warrant  being  granted, 
he  went  to  EnficU-Wash,  with  Hague,  Nash, 
and  Ahkidge.  When  they  arrived  there, 
he  wna  told,  that  several  persons  were  seonred 
at  Weils'f ;  and  when  he  eame  to  Wells's  he 
aaw  aeveral  wom^n  in  the  parlour  there.  That 
name  time  afterward  Elisabeth  Canning  ar- 
rived there,  and  wm  set  upon  the  dresser  in  the 
kitehen.  He  says,  he  eantioned  her  very 
particolarly  not  to  charge  aay  but  those  she 
was  very  sore  of.  She  promised  him  she 
wenldnot.  8he  was  soon  afterwards  carried 
into  the  TOrlear,  where  they  all  were.  fiHie 
aaw  Mrs.  Wells  first,  and  said,  she  had  nothing 
to  charge  her  with :  but  noon  seeing  Mary 
Sqairea,  she  said,  she  was  the  woman  who  cut 
her  ataye  off.  He  behevea  aba  aaw  her  face 
before  aha  chanred  her  (because  otherwise  he 
thinka  she  hardly  woold  have  charged  her). 
Upon  this,  Mary  Sqnires  came  up  to  her,  and 
aaid  ahe  hoped  ahe  woold  not  awear  her  Kfo 
away,  for  she  never  saw  her  belbre:  hot  says, 
that  Elizabeth  Cannmg  did  not  at  that  time 
mention  the  day  upon  which  she  waa  robbed. 
She  aaid  that  Lucy  Squires  and  Virtue  Hall 
were  in  the  room  at  the  same  time  she  was 
lebbed;  and  that  when  she  saw  George  Squires, 
ahe  aaid,  he  looked  very  like  the  man  who 
fobbed  her  in  Moorfieldis;  bnt  she  would  not 
swear  to  him.  At  this  time  he  had  no  great 
eoat  on ;  bnt  when  he  was  with  his  great-ooat 
en  at  Mr.  Tashmaker^,  ahe  was  more  positive 
te  bim,  saying,  tbat  waa  the  great-coat,  nnder 
which  he  put  her  gowa  when  be  robbed  her 
in  Moorfields.  He  said,  for  hie  part,  he  never 
had  any  doubt  of  the  truth  of  what  Canning 
had  sworn  at  the  trial  of  Blary  Squires ;  and 
aays,  tbat  ;be  several  times,  and  with  the  ut- 
most serioueness,  desired  Elizabeth  banning 
would  tell  the  truth,  and  not  decdve  him ;  and 
•wns  tbat  tbia  affair  has  been  the  means  of  his 
breaking  off  his  acquaintance  with  Nash, 
Hagne^  and  Aldridge.    He  denica  his  eentri- 


buting  any  thinff  towards  tbn  prosaantiea  af 
Marv  Squirea.    The  next  witneaa  is 

Tboniaa  CeBej,  who  married  Elizabeth  Can*. 
niag'a  annt ;  and  he  saya,  that  upon  ^  Ist  ef 
January  1758,  Elizabeth  Canning  dined  at  fain 
hoiiae  npoa  mutton,  and  drahk  tea  in  the  afler-^ 
noon,  eat  teast  and  butter,  and  supped  upon 
eaU  raaat  beef.  She  lived  at  that  time  with  Mr. 
Lyon,  and  that  he  and  his  wife  went  with  hsv 
at  nine  e'elnck  that  night,  and  left  her  at  tbn 
end  of  Henndsditoh ;  and  about  twelve  a'eloek 
at  night  her  motber'a  apmrentice  caaM  to  bis/ 
hoaae,  to  enquire  for  Elizabeth  Cannings 
which  nsade  him  oondoda  ahe  did  not  get 

Hia  wife,  Mas.  Colley,  is  caHed  next,  whe 
givea  the  same  account  that  her  huaband  haa^ 
with  this  additien,  that  ahe  did  net  aee  her 
from  the  let  of  January  till  the  90th,  when 
Elaaabeth  Canning  was  at  her  mether'a,  and 
eomplained  ahe  waa  very  ilL    The  neort  wi^ 


Elizabeth  Canning,  tiie  mother  of  the  defon- 
dant,  who  says,  that  her  daughter  had  been 
eome  time  in  Mr.  Icon's  service,  and  that,  upon 
the  1st  of  January,  1758,  she  caUcd  upon  her 
in  her  way  to  her  micia  Collej's ;  and  that 
pretty  late  that  evening  Mr.  Lyon  called  upon 
ner,  to  enquire  for  her  daughter.  This  sur- 
prized her  a  good  deal ;  upon  wbjeh  she  sent 
to  Colley'a,  who  aent  her  word,  that  they  had 
parted  with  her  at  Houndaditeh  at  nine  that 
night :  and  mya,  tbat  she  never  heard  of,  or 
saw  her  from  that  time  till  the  night  before  the 
80th  of  Jannary,  when  she  caase  to  her  bonaa 
about  a  quarter  after  ten  tbat  night  (though 
she  advertised  her  three  aeveral  times).  She 
says,  that  when  she  came  into  her  house  aha 
was  in  a  most  deplomble  condition,  ber  bands 
black  and  blue,  and  her  face  bleated,  bad  eo 
the  bed-ffown  now  produced,  and  two  ragged 
handkerchiefo  on  her  head,  neither  of  whieh 
she  had  ever  seen  belhre  ;  her  ear  was  bloody  ( 
tbat  ahe  aent  for  Mrs.  Woodward  and  soma 
other  neighbours,  wbo  came  to  her ;  and  on  her 
daugbtor'a  being  aaked,  where  she  had  been  t 
ahe  anawered,  me  ceuld  not  teH,  bnt  had  aeon 
the  Hertford  coach  from  the  place  where  she 
waa.  She  said,  that  ahe  reasembered  an  old 
woman  and  two  yonnr  women.  She  gave  an 
acoouat  of  ber  being  roobed,  and  carried  away, 
and  her  confinement;  and  aMd,  she  had  no^ 
thing  at  all  to  aupport  her  from  the  Friday  bcf 
fore  ahe  made  l^er  eacape.  She  givea  an  ae- 
eoont  of  her  daaphter'a  illneaa,  and  that  aha 
aent  for  a  physician  and  an  apothecary.  Sha 
remembers  that  her  daughter,  on  the  Diffht  aha 
came  home,  mentioned  the  name  of  Wells  or 
Wins.  She  roentione  the  money  her  daughter 
had  in  her  pocket  at  the  time  of  her  going  tn 
Colley,  which  I  think  was  between  twelva 
and  thirteen  shillings.  She  says  larther,  that 
during  her  daugbter'a  absence,  she  was  advised 
to  go  to  a  conjurer,  who  bid  her  be  easy,  for 
she  would  ceruinly  come  home  again,  and  be* 
lieves  he  told  her  she  was  in  the  bands  of  an 
oM  wnmaa ;  but  saya^  that  her  own  apprehaa^ 
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Itktii,  to  Iporroir  !!?•  gfuiiite*  of  t  man  wbo 
kept  a  uitbliO'boiiirtliere,  in  order  to  make  np 
m  tiim  lie  then  owed  hit  brewer^  (for  which  be 
bed  gi^en  a  note,  in  Which  one  livingetone 
joined  with  him)  wbo  bad  aireoted  him  for  it. 
Then  Lifingstone  is  called,  who  oonfimw 
W  biffin  in  thiEit  circnmBtmce  of  the  note. 

John  Wbiffia,  the  aon  of  Ezra  Whiffin,  ia 
called  ne3Ct,  wbo  swearB  that  be  went  with  bis 
foither  to  Wellt'ft  on  the  18th  of  Jaouary  ;  and 
it  poaitite  to  his  taking  the  sign -irons  oot  of 
•be  wood  by  his  father^s  orders,  and  retnrned 
the  wood  to  Wells  in  about  three  or  four  days 
aHer.    The  next  witness  ia 

Elizabeth  Long,  wbo  is  one  of  Wells's  daugh- 
ters, and  lives  only  three  doors  from  her  mo- 
tker,  and  used  to  go  there  every  day.  She  is 
tery  certain  that  her  sister,  and  Virtne  Hall, 
and  Fortune  Natus  and  his  wife,  lived  at  her 
«iocher*s  the  whole  month  of  January  jl75S. 
She  says,  she  has  known  the  room  called  the 
Workshop  above  twenty-two  years,  and  believes 
■he  went  into  it  almoet  every  day  during  that 
Whole  month.  She  is  very  positive  to  the  hay- 
bed,  the  chimney,  (in  which  there  was  no 
grate)  the  nollard,  and  the  rest  of  the  things 
mentioned  by  the  other  witnesses.  Swears  to 
the  piteher  being  her  mother'a ;  but  as  to  the 
bed-gown  and  hamlkercfaief,  abe  never  saw 
tbem  till  she  saw  them  at  the  lord-mayor's. 
She  was  in  the  parlonr  at  her  mother's  when 
Canning  was  brought  in«  in  order  to  fix  on  the 
person  who  robbed  her,  and  gives  the  same 
acconnt  of  her  behaviour  there  which  you  have 
keard  from  the  other  witnesses.  She  says,  she 
was  in  the  Old  Bailey  yard,  together  with 
Lamey  and  Knight,  when  hor  mother  and 
Mary  Squn«s  were  tried ;  hot  they  were  not 
•nifered  to  continue  there,  or  gbe  their  evi- 
dence.   The  next  ia 

John  H^pwit,  wbo  married  Wells's  daughter, 
Md  ia  very  positive  that  he  was  in  the  work- 
•hop  on  the  19th,  fOth,  and  tlst  of  January 
1753,  having  some  tools  there  which  he  had 
occasion  to  make  use  of;  remembers  Fortune 
Natus  and  bia  wifo  lodging  there  at  that  time, 
kot  never  saw  Canning  till  the  trial  of  Nary 
Squires.  He  was  at  the  Old  Bailey  at  the 
time  of  that  trial,  but  was  vary  near  being 
killed  there  by  the  mob. 

Robert  Wluto  is  called,  who  very  well  re- 
members Fortune  Natus  and  his  wife  lodging 
at  Wells's  abont  the  time  you  have  heard. 

The  next  piece  of  evidence  laid  brfora  yo«» 
Is  the  model  of  this  bay  -loft,  or  workshop  (to 
ibew  yon  that  it  is'  not  a  little,  aquare  room, 
aa  Canning  described  it  before  alderman  Chit- 
ty)»  which  ia  produced  by  John  Donoval,  who 
is  a  surveyor ;  and  it' appears  to  be  thirty^ve 
fat  three  mches  long,  ana  nme  feet  eight  mches 
over. 

Elizabeth  Mayle,  a  midwife,  is  called  next, 
Who  says,  that  in  the  beginning  of  Pebroary 
(being  a  few  days  after  filaM^eth  jCanning 
dame  home)  she  went  to  make  her  mother  a 
fisit,  and  seeing  EKsabeth  Canning  lying  on 
hm  bad  theroy  and  to  4tt  nfpairMwe  fary 


ill,  and  enquiring  into  the  canae  of  her  ilineaa, 
her  mother  told  her  the  condition  her  danghlsr 
came  home  in.  EKzabetk  Canning  then  told 
her  the  whole  which  had  happened  to  her  $ 
and  on  the  witaess's  aakiag  her,  whether  wkm 
bad  been  debauched  P  abe  answered.  That  abe 
bad  loat  her  senses,  or  was  in  fits,  and  coold  not 
tell.  Upon  whkh  she  enquired  for  the  shift 
abe  came  home  in ;  and  upon  its  being  pro- 
duced, she  asked,  if  that  was  the  shift  abe  went 
away  in  ?  and  upon  being  told  it  was,  she  ina- 
mediately  said,  toatshe  suppased  it  had  been 
washed  since  it  came  home ;  but  the  mother 
saying  it  had  not,shesaid,  she  thought  it  appaniw 
ed  a  good  deal  too  dean  to  have  been  worn  an 
long ;  for  It  was  uncommonly  clean  for  so  loii§f 
wearing :  that  upon  looking  en  the  shifty  she, 
aasnred  the  mother,  that  her  daughter  had  not 
been  debauched,  if  she  bad  warn  no  other  shift : 
but  she  says,  that  in  her  opinion,  the  ahift 
could  not  have  been  worn  three  weeks ;  najr^ 
thinks  Ibat  a  week'a  wear  would  have  oaade  it 
as  dirty  as  it  then  appeared ;  for  it  waa  not  lbs 
least  draggled.  That  there  were  only  three 
tittle  spots  upon  it,  which  appeared  to  be  ex* 
crement  She  aaid,  abe  asa<w  her  a  few  visits 
after,  and  ordered  her  a  glyster;  and  on  the 
hut  visit  she  made  her,  she  mentioned  the  three 
spots  on  her  shift,  as  having  the  appearaoee  of 
excrement;  at  which  her  mother  waa  very 
angry,  and  told  her,  that  she  came  to  set  her 
fiicnds  against  ben  On  being  asked  the  ehn* 
ranter  of  Blismbeth  Cannin|^,  she  gave  her  a 
very  good  one.    The  next  wttaeas  is 

Geoige  Broaden,  derk  to  Mr.  Fielding,  ani 
he  is  produced  only  to  nrove  the  information^ 
which  she  swora  to  berare  Mr.  Fielding,  and 
to  which  abe  act  her  mark :  and  by  that  infer* 
mation  it  appears,  that  the  water  m  the  piteher 
waa  consumed  on  the  Friday ;  but  in  her  evi* 
dence  she  sweara  it  was  consumed  the  ssma 
day  she  escaped. 

Deputy  Mdinenx  is  called  next,  who  sweans 
that  being  with  sir  Crisp  Oasooyne,  then  ford 
mayor,  at  the  Manaion-liouse,  some  time  aftar 
Mary  Squires  was  convicted,  that  ElisslbeUi 
Conning  and  Virtne  Hall  were  there  together  % 
and  amr  sir  Crisp  Gascoyne  had  examiaad 
Vhtue  Hall,  be  asked  Elixabetb  Caoaing,  if 
abe  bad  any  thing  to  aay  f  wbo  anaw«ed» 
No.  And  the  bed-gown  and  pitcher,  bein|f 
then  open  the  table,  Eliaabetb  Canning  waa 
rolling  up  the  bed-gown  in  order  to  toke  it 
away.  My  lord  mayor  then  aaid,  she  most 
not  take  it:  upon  which  Elizabeth  Canning 
aaid.  It  is  my  mother's.  This  surprised  the 
witness  very  much,  because  he  bad  heard,  tbat« 
upon  the  trial  of  Mary  Squirea,  abe  sworoi 
that|ihe  had  found  it  in  the  obinney  nt  WeHa>. 
The  next  and  laat  witneas  ia 

Mr.  Read,  who  aweara,  that  hn  waa  piaaent 
at  the  Mansion- booae  at  the  same  tiase  wbidi 
the  last  witnesi  meotiona,  and  rememberatbe 
several  dreomstances  mentioned  by  Urn,  an 
albreaaid. 

Here  cenclodea  the  ofidcMe  givia  in 
port  of  thin  iudietnwtt 
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The  ceoDflel  for  tke  ddewUnt  bare  nadt 
W»Mj  ohwrratioot  upon  the  evidciioe  yvm  bav« 
bca^,  which  it  is  imneoeMAry  lor  me  lo  ve^ttt ; 
k«l  tpoo  the  whole,  iMisft  opos  it,  that  at  thia 
■Mtter  has  aadergOBe  a  Tery  atrict  exanuoatioB 
hf  a  aoleoaD  triy,  that  tborafara  any  folBre 
inqiurj  is  iio|NreoBdeii(c4,  aad  oooaaqoeDdy 
inpropor:  bowovcr,  io  order  to  oppeae  or 
•oainidict  a  good  deal  of  the  ef  idcooe  joq  bare 
alraady  hem,  tbey  have  eaUed  aewal  wit* 
uemes ;  the  first  of  whom  n 

Bdward   L?oo,  who  aaya,  that   Bliaaheth 
CaMm^  waa  bis  aervaat,  aad  cootinaed  iu  hia 
MTfice  tin  the  Ist  of  Jaawy  If  58  ;  that  be 
haa  known  £Kzabeth  Gaannf  ahore  aigteaii 
jpeara,  aad  thatabe  ahreye  behaved  well ;  that 
the  firat  taaK  be  naiaaad  her  waa  es  the  lat  of 
January  175S,  and  that  abe  nerer  had  been 
nbaent  before;   npon  which  he  went  to  her 
flMCber'a,  bet  eanhl  hear  aotbiag  of  her.    The 
firrt  tiaae  he  eaw  bar  after  that  waa  npon  the 
Slat  of  the  same  month,  when  she  waa  oader 
examination  before  alderman  Chitty  ;   but  be- 
ing- tbiek  of  beering,  did  not  know  what  had 
aMBed.  lie  says,  that  a  warrant  being  granted, 
he  went  to  En&eld-Waah,  wiih  Hague,  Nash, 
and  Aldridge.       When   they  arrired   there, 
he  was  told,  that  sereral  persons  were  seonred 
at  Wetb's ;  and  when  be  eame  to  Wells's  he 
saw  aereral  women  in  the  parlour  there.    That 
some  time  afWrward  Elizabeth  Canning  ar- 
med there,  aad  waa  set  upon  the  dresser  in  the 
fcitehen.      He  says,  he  eantioned  her  very 
particolarly  not  to  charge  aay  but  thoae  she 
waa  very  anre  of.      Sm  promised  him  she 
wonld  not.     8he  was  soon  afterwards  carried 
into  the  parlour,  where  thev  all  were.     GHie 
saw  Mrs.  Wells  first,  and  aaid,  she  bad  nothing 
to  charge  her  with :   but  npon  seeing  Mary 
Sqnires,  she  said,  she  was  tne  woman  who  cut 
her  ataye  off.     He  beherea  abe  saw  her  fiice 
before  she  cbanred  her  Hiecanse  otherwise  he 
diinka  she  hardly  wonlcl  hare  charged  her). 
Upon  this,  Mary  Sqniies  came  up  to  her,  and 
said  abe  hoped  ahe  would  not  swear  her  Kih 
away,  for  she  nerer  saw  her  belbre:  hot  says, 
that  Elisabeth  Canning  did  not  at  that  time 
mention  the  day  upon  which  she  waa  robbed. 
She  said  that  Lucy  Squires  and  Virtue  Hall 
were  in  the  room  at  the  same  time  she  was 
lebbed;  and  that  when  she  saw  George  Squires, 
ahe  said,  he  looked  very  like  the  man  who 
lobbed  her  in  Moorfieldis;  but  she  would  not 
awcar  to  him.    At  this  time  he  had  no  great 
eoat  on ;  but  when  he  was  with  his  great-coat 
OB  at  Mr.  Tashmaker^,  she  was  more  positive 
to  him,  saying,  that  waa  the  great-coat,  under 
which  he  put  her  gown  when  be  robbed  ber 
ia  Moorfields.    He  said,  (or  hia  part,  he  never 
had  any  doubt  of  the  truth  of  wbat  Canning 
had  sworn  at  the  trial  of  Mary  Squires ;   and 
says,  that  ^he  several  times,  and  with  the  ut- 
most serioasness,  desired  Elizabeth  banning 
would  tell  the  truth,  and  not  deceive  him ;  atid 
owns  that  this  affair  has  been  the  means  of  bis 
kreakJog   off  his   acquaintance   with    Nash, 
fligoe^  mid  AMrtdge.    He  denies  hia  eontri- 


buting  anjr  thing  towards  thn  proaaantien  af 
Mary  Squirea.    The  next  witness  is 

Thomas  Cdey,  who  married  Elizabeth  Can*. 
niag'a  annt ;  aad  he  says,  that  npon  ^  Ist  ef 
January  1758,  Elisabeth  Canning  dined  at  his 
houae  npon  motton,  and  drahk  tea  in  the  after-^ 
noon,  eat  taaat  and  better,  and  aupped  upon 
eald  raaat  beef.  She  lived  at  that  time  with  Mr. 
Lyon,  and  that  he  and  hia  wife  went  with  hsv 
at  sine  o'eipck  that  night,  and  left  her  at  the 
end  of  Honndsditoh ;  and  about  twelve  e'eloek 
al  night  her  mother'a  apwentice  came  to  bis/ 
heuae,  to  enquire  for  Elizabeth  Canning^ 
which  nsade  him  conclode  ahe  did  not  get 
heme. 

Hia  wile,  Mas.  Colley,  is  called  next,  whe 
givea  the  aame  acoount  that  her  huaband  haa^ 
with  this  addition,  that  abe  did  net  aeo  her 
from  the  lat  of  January  till  the  SOth,  when 
EUaabeth  Canning  waa  at  her  mother'a,  and 
eomplamed  she  waa  very  ill.    The  nest  wi^ 


Elizabeth  CannUig,  the  mother  of  the  delea- 
dant,  who  says,  that  her  daughter  had  been 
aome  time  in  Mr.  Lyon's  service,  and  that,  upon 
the  1st  of  January,  1758,  ahe  called  upon  bet' 
In  her  way  to  her  anda  Colley 'a ;  and  that 
nretty  late  that  evening  Mr.  Lyon  called  upon 
ner,  to  enquire  for  her  daughter.  This  sur- 
prized her  a  good  deal ;  npon  wi^ieh  she  aent 
to  Colley's,  who  sent  her  word,  that  they  had 
parted  with  ber  at  Houndaditeh  at  nine  that 
night :  and  mva,  that  she  never  heard  of,  or 
aaw  her  from  that  time  tiU  the  night  before  the 
80th  of  January,  when  ahe  caoM  to  her  house 
about  a  quarter  after  ten  that  nipfbt  (thoogh 
she  advertised  her  three  several  times).  She 
says,  that  when  she  came  into  ber  house  she 
was  in  a  most  deplorable  eouditioo,  ber  beads 
black  aiid  blue,  and  ber  face  Uaated,  bad  en 
the  bed-gown  now  produced,  and  two  ragged 
bawUMrchiefs  on  her  head,  neither  of  whioh 
she  had  ever  seen  belhre  ;  ber  ear  was  bloody  ( 
that  she  sent  for  Mrs.  Woodward  and  some 
other  neighbours,  who  came  to  her ;  and  on  her 
daughter's  being  naked,  where  ahe  had  been  t 
ahe  anawered,  ahe  could  not  teH,  but  had  aeon 
the  Hertfoitl  coadi  from  the  place  where  she 
waa.  She  aaid,  that  abe  remembered  an  old 
woman  and  two  Yonag  women.  She  gave  an 
acoount  of  her  beiog  robbed,  and  carried  awi^, 
and  her  confinement;  and  said,  she  had  no^ 
thing  at  all  to  support  her  from  the  Priday  bcf 
fore  ^e  made  her  escape.  She  givea  an  ae- 
eount  of  her  dauphter'a  illhem,  and  that  ahe 
aent  for  a  physician  and  an  apothecary.  She 
remembers  that  her  daughter,  on  the  Dieht  ahe 
came  home,  mentioned  the  name  of  Wells  or 
Wilk.  She  mentions  the  money  her  daughtef 
had  in  her  pocket  at  the  time  of  her  going  tn 
Collev,  which  I  think  was  between  twelve 
and  thirteen  ahiltings.  She  aays  larther,  that 
during  her  daughter's  absence,  she  was  advised 
to  go  to  a  oonjurer,  who  bid  her  be  easy,  ler 
abe  would  certainly  come  home  again,  and  be- 
lieves he  told  her  she  was  in  the  hands  of  an 
ohl  woman ;  but  says^  that  her  own  apprebaa^ 
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nom  were^  that  the  was  murdered  by  the 
Jews,  and  thrown  into  Houndaditcb.  She 
•ays,  that  she  told  her  she  lay  in  hay  during 
her  confinement ;  that  she  has  only  a  very  mo- 
derate stomach,  and  has  known  her  freqaentiv 
to  be  fourteen  days  without  going  to  stool. 
Upon  this  witness's  being  asked  whether  she 
did  not  swear,  at  the  trial  of  Mary  Squires,  that 
her  daughter  had  a  cap  on  her  head  when 
•he  came  home  ?  she  answered,  she  did  not ; 
but  upon  the  short- band  writer's  being  asked 
that  question,  his  answer  was,  that  she  did,  at 
that  trial,  swear,  that  her  daughter  had  a  cap  on 
her  head  at  that  time.  At  this  time  some  no- 
tices were  produced,  and  pro? ed  to  be  signed 
by  the  defendant,  signifying  her  intention  to 
take  her  trial  at  some  of  the  times  mentioned  in 
•ome  or  one  of  thoee  notices,  and  her  name 
wrote  in  a  Tery  legible  hand ;  though  in  the 
information  before  Mr.  Fielding,  nothing 
more  appears  but  her  mark.  Aifler  this,  a 
witness  is  called,  who  speaks  only  to  the  several 
adTertiaements  in  the  news-papers.  The  next 
witness  is 

James  Lord,  (who  is  apprentice  to  Elizabeth 
Canning's  mother^  who  agrees  as  to  the  time 
of  her  being  missmg,  and  was  sent  to  several 

Elaoea  to  enquire  for  her ;  but  he  did  not  see 
er  from  the  1st  to  the  S9th  of  January  1753 ; 
and  on  that  very  night  his  mistress  went  upon 
her  knees,  to  pray  that  she  might  see  even  the 
apparition  of  her  daughter;  and  very  soon  af- 
terwards the  latch  of  the  door  was  lifted  up, 
and  Elisabeth  Canning  came  in.  When  he 
first  saw  her,  be  did  not  know  her,  she  was  in 
•uch  a  miserable  condition,  much  the  same  as 
her  mother  has  mentioned,  and  particularly 
ber  ear  bleeding  fresh,  (though  she  had  then 
walked  ten  miles)  and  was  aUnost  spent.  He 
went  for  Mrs.  Woodward,  and  others  of  the 
neighbours ;  and  she  then  told  them,  that  she 
bad  been  at  Mrs.  Wells's  at  Enfield- Wash, 
and  said,  that  she  had  heard'  people  go"  to  and 
Iro  in  the  house,  and  odention  the  name  of 
Wells  or  Wills.    Then 

Robert  Searrat  is  called,  who  says,  that 
hearing,  on  the  d9th  of  January,  1753,  that 
Elizabeth  Canning  was  come  home  late  that 
night,  he  went  to  her  naotber's,  late  as  it  was, 
to  see  her.  8be  had  a  bed-goWn  on  her ;  and 
having  heard  her  asked  where  she  had  been, 
and  heariug  her  answer,  that  she  had  been  at  a 
place  from  whence  she  had  seen  the  Hertford 
ooachman,  and  about  nine  or  ten  miles  from 
London,  be  immediately  said,  he  would  lay  a 
guinea  to  a  farthing  that  he  guessed  where 
•he  bad  been ;  and  then  said,  he  was  sure  she 
bad  been  at  mother  Wells's ;  upon  which  she 
■aid,  she  was  sure  she  had  heard  that  name 
mentioned  in  the  house  where  she  was  con- 
fined. She  then  described  the  room  to  be  a 
louffish  and  darkish  room  (which  does  notagree 
with  her  description  of  it  before  the  alderman). 
She  then  described  the  fields  through  which 
she  passed  in  her  return  home,  a  little  brook, 
and  a  tanner's  yard  ;  said  that  she  met  a  man 
irbo  directed  fair  in  hat  road  to  liODdoo  ;  and 


described  the  woman  who  cut  her  stays  to  be  • 
tall,  swarthy,  black  woman,  and  two  yonn^^ 
women  in  the  room  at  the  same  time.  Ho 
sajrs,  that  he  went  to  Enfield- Wash  the  1st  of 
February,  and  was  present  when  Elizabetla 
Canning  was,brought  into  the  partour,  and  sair 
her  point  to  Mary  Squires,  saying.  That  is  the 
woman  who  cut  my  stays  off;  upon  whicia 
Mary  Squires  said,  Dear  Madam « takecare  how 
yon  swear  my  precious  life  away ;  to  which 
Elizabeth  Canning  said,  1  know  you  too' well, 
to  my  sorrow.  And  on  being  asked  whether 
she  knew  any  other  in  the  parlour,  she  said, 
that  ahe  did  not  know  George  Squires;  but 
that  Lucy  Squires  and  Virtue  Hall  were  in  the 
room  when  her  stays  were  cut  off.  He  saya, 
that  she  mentioneo  some  of  the  things  whick 
were  in  the  room  she  was  confined  in,  aod 
pointed  to  the  window  out  of  which  she 
escaped.  Upon  hiscross-examination,  he  saya, 
he  never  was  in  the  workshop  at  Wei  la's,  till 
this  Ist  of  February ;  but  owns  (with  some 
difficulty)  that  he  might  have  been  in  the  honae 
near  ten  times,  and  that  he  has  known  Weila 
for  about  three  ,or  four  years.  He  says,  that 
he  heard  Canning  give  her  information  before 
alderman  Chitty,  and  heard  her  rive  evkienoe 
at  the  trial  of  Mary  Sauires,  and  thinks  that 
her  evidence  on  the  trial  did  not  vary  Itoim  her 
information  before  the  alderman  ;  but  will  not 
take  upon  him  to  give  an  account  of  the  parti- 
culars of  her  evidence  belbre  the  alderman.  He 
owns,  that  when  he  was  in  service,  at  Edmonton, 
that  he  rode  his  master's  horses  to  Wells's  ; 
but  disotrns  bis  having  any  quarrel  with  her, 
or  saying  that  he  would  be  reveoged  on  her. 
And  says,  that  lie  believes  there  was  no  luck 
on  the  door  of  the  room  called  the  workshop. 
The  next  is 

Mary  Myers,  who  says,  that  she  has  known 
Mrs.  Canning  and  her  daughter  some  time,  and 
that  the  daughter  is  a  very  sober  girl.    She 

gives  an  account  of  the  time  when  Elizabeth 
anning  was  missing,  and  of  her  return  to  her 
mother's  between  ten  and  eleven  o'clock  at 
night  on  the  29th  of  January.  She  tells  jroa 
the  company  she  saw  there,  and  the  condition 
she  was  in,  which  was  very  bad.  She  says, 
that  she  gave  the  same  account  of  her  bem^ 
robbed  in  MoorfieMs,  and  her  being  carried  to 
Wells's,  and  of  ber  treatment  there,  which  yon 
have  already  heard,  and  is  much  the  same  ac-r 
count  which  she  gave  at  the  trial  oF  Mary 
Squires:  that  she  then  gave  a  particular  ac- 
count of  ber  escape,  which  you  have  also 
heard;  and  that  she  l»re  her  ear,  and  the 
blood  dropped  upon  her  shoulder  after  she  re« 
turned  to  her  mother's.  This  witness  saya, 
that  she  went  with  Canning  to  Wells's  on  the 
1ft  of  February,  and  gives  you  an  account  of 
her  fixing  on  Mary  Smiires  as  the  person  who 
robbed  her,  and  what  ittary  Squires  then  said, 
as  is  before  mentioned  by  the  other  witnesses 
then  present ;  that  slie  nxed  on  the  workshop 
as  the  place  of  Iter  confinement;  but  said, 
there  was  at  that  time  more  hay  in  it ;  and 
that  Adamson  put  his  back  against  one  of  tht 
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windows  there,  to  try  if  she  conM  give  an  ao- 
cooBt  of  the  prospect ;  which  she  did,  by  de- 
aerihiDg  hille  at  a  diataaee.  She  sa^s,  that  the 
looked  at  Caoniog's  shift,  and  that  it  was  dirty. 
Cannot  tdl  the  reason  of  Scarrat's  being  at 
Mrs.  Canning's  the  night  her  daughter  came 
borne  ;  hot  says,  he  lived  in  that  neighbour* 
iMod.    The  next  witness  is 

Mrs.  Woodward,  who  says,  that  she  was  at 
Mis.  Canning's  the  night  that  Eiizabeth  Can- 
ning enme  home,  and  was  the  first  person  that 
came  there.  She  came  home  about  haif  an 
houc  past  ten,  the  29th  of  January,  on  Mon- 
day at  night,  and  saw  Scarrat  and  Wintlebury 
thare  ;  and  at  Elitebetb  Canning's  request,  she 
sent  for  her  master  and  roisiress  Lyon,  and 
that  Bliaabeth  Canning  said  to  the  witness. 
Oh!  Mrs.  Woodward,  1  hare  been  almost 
starred;  I  hare  had  only  bread  and  water, 
and  have  not  had  even  water  since  last  Friday. 
She  was  asked  where  she  bad  been,  and  said 
she  bad  been  confined  in  a  room  on  tbe  Hert- 
ford road.  She  then  gave  a  very  particular  ac- 
count of  her  being  ro&ed,  and  of  tbe  treatment 
the  met  with  from  Mary  Squires  at  WeJls's, 
and  of  her  being  confined  there.  She  agrees 
with  the  other  witnesses  in  the  account  they 
gave  of  the  deplorable  condition  she  was  iu, 
and  believes  her  to  be  as  ill  as  she  then  appear- 
ed to  he.  That  she  went  with  Elizabeth  Can- 
ning to  Enfiekl-Wasb  on  Thursday  tbe  1st  of 
February  ;  and  upon  Tuesday  after  that,  she 
was  so  ill,  they  were  forced  to  put  her  in  a 
chair,  to  carry  her  to  Mr.  Fielding's.  Tbe 
next  witness  is 

John  Wintlebury,  who  was  known  to  Eliza- 
beth Canning's  mother  about  fourteen  or  fif- 
teen years.  He  says,  she  is  a  ^very  honest 
woman,  and  that  her  daughter  Elizabeth  lived 
with  him  as  a  servant  about  eighteen  moatlis ; 
that  he  saw  her  the  nigbt  she  came  home, 
when  she  was  in  a  very  bad  condition,  and 
had  nothing  on  but  a  bed  gown,  and  a  piece 
of  a  handtorchief  upon  her  head  ;  that  her 
car  was  bloody;  that  upon  taking  her  by  the 
band,  she  said,  Lord !  Sir,  you  do  not  know 
what  I  have  undergone ;  that  then  she  gave 
an  aoooont  where  she  had  been,  by  seeing  tbe 
Hertford  staffe  coachman :  that  he  was  wiib 
her  wfaieo  she  gave  her  information  before 
alderman  Chitty,  but  cannot  be  particular  as 
to  what  passed  there : .  that  he  went  on  the.  1st 
of  February  to  Wells's  at  Enfield- Wash,  and 
went  into  the  room  called  the  workshop,  and 
observed  a  good  deal  of  hay  there,  which  ap- 
peared to  be  fresh  tossed  up ;  and  says,  he 
arrived  there  at  least  an  hour  before  Aldridge, 
Hague,  or  Nash :  that  upoa  Elizabeth  Can- 
singes  being  carried  into  tiie  parlour,  she  fixed 
upon,  and  charged  Mary  Squires,  as  the  per- 
son who  cut  her  stays  off;  to  which  Mary 
Squires  made  no  answer^;  but^  on  the  contrary, 
deuies  that  ^ary  Squires  even  desired  her  not 
to  swear  her  life  away  (which  is  a  circumstance 
tbe  other  witnesses  have  very  particubiriy 
sworn  to):  that  when  Elizabeth  Canning  saw 
the  door  of  the  workshop  opeoedi  she  said. 
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This  is  the  room  I  was  confined  in.  He  was 
present  when  Adamson  set  his  back  to  one  of 
the  windows  of  the  room,  and  examined  her 
about  tbe  prospect;  and  says,  that  the  north 
window  seemed  to  be  fresh  boarded  up.  That 
when  he  observed  George  Squires  in  the  par- 
lour, Elizabeth  Canninc  thongbt  he  was  very 
like  one  of  the  men  who  robmsd  her  in  Moor- 
fields ;  and  among  eight  or  nine  women  then 
in  the  parlour,  she  fixed  upon  Virtoe  Hall  and 
Lucy  Sqnires,  as  being  present  when  her  stays 
were  cot  off.  He  says,  he  cannot  be  so  par- 
ticular  aa  to  the  account  she  gave  before  alder* 
man  Chitty,  as  to  that  which  she  gave  before 
Mr.  Tashmaker ;  and  thinks  that  the  account 
she  gave  before  Mr.  Tashmaker  correspondeil 
exactly  with  the  evidence  she  gave  at  the  trial 
of  Mary  Squires.  Upon  his  cross-examination^ 
he  owns,  he  did  not  give  so  particular  an  ac- 
count at  the  trial  of  Mary  Squires  as  he  doesi 
now ;  and  says,  he  took  little  observation  of 
tbe  evidence  given  by  her  before  akiermaa 
Chitty.    The  witness  called  next  is 

Joseph  Adamson,  who  has  known  Elizabeth 
Canning  for  eleven  years;  but  had  notseea 
her  tor  three  months  till  he  went  to  meet  her 
going  to  Enfield-Wash.  He  denies  bis  giving 
her  any  information  of  there  being  any  hay  ia 
the  room ;  but  that  she  of  her  own  accord  said 
there  was.  That  when  she  was  taken  into  the 
parlour,  she  fixed  upon  Mary  Squires |as  the 
person  who  cut  off  her  stays ;  and  when  she 
was  carried  into  the  workshop,  she  said  the 
east  window  was  fastened  up,  and  she  could 
not  open  it ;  and  that  he  made  the  experiment 
by  setting  his  back  to  the  window,  to  know 
whether  she  could  give  any  account  of  the 
prospect ;  and  he  observed  that  the  wood 
which  covered  the  north  window  seemed  to  be 
fresh  cracked.    The  next  witness  is 

Sutherton  Bakler,  apothecary,  who  says, 
that  he  saw  Elisabeth  Canning  on  the  30th  ol' 
January ;  that  she  was  in  bed,  and  iu  a  very 
low  condition  ;  that  he  administered  some  me^ 
dicines  to  her,  being  glystecs ;  and  then  Dr. 
Eaton,  a  physician,  was  sent  for  ;  but  bd'ore 
the  medicines  which  the  doctor  prescribed  had 
any  effect,  she  went  to  Enfield-Wash,  which 
was  on  the  1st  of  February.  He  says,  she 
appeared  to  be  half-starved,  and  >he  did  not 
make  water  till  after  the  6th  of  February. 
And  then  they  call 

Dr.  Eaton,  who  says,  that  be  attended  Eli* 
zabetb  Canning  on  tbe  6th  of  February,  that 
he  found  her  very  weak,  and  that  she  com- 
plained of  a  colic  in  her  stomach  and  bowels; 
that  he  thought  her  in  danger  seven  or  eight 
days,  but  upon  the  4th  of  March  she  was 
quUe  recovered ;  and  thought  the  symptoms 
of  her  illness  proceeded  from  hunger,  thirst, 
cold,  and  great  hardships ;  though  he  ikys,  that 
her  disorder  miffht  have  proceeded  from  other 
causes,  and  thinks  she  had  a  bad  habit  of  body* 
The  next  witness  is 

Robert  Beats,  who,  upon  the  1st  of  January 
1753,  kept  the  turnpike  on  Stamford  bill,  which 
leads  from  Moorfieids  to  Enfield ;    who  says^ 
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Ibat  lie  was  Tenr  ill  the  ChrlttiiMft  bcfora ; 
and  that  the  I^broary  following',  hia  two 
obildreo,  which  are  very  young,  (not  abofe 
eight  or  nine  jeara  old)  told  him,  tbat  a  wo- 
man  had  been  forced  away  from  Moorfields  to 
EofteMWash,  and  bad  been  confined  there 
abore  a  month  ;  upon  which  he  said.  Lord !  1 
was  at  the  ffate  when  she  was  carried  tbrongh ; 
and  says,  that  aboot  ten  or  eleven  o'clock  at 
jiiffbt,  the  beginning  <^  January,  be  beard  a 
aobliing  sort  of  a  cry  about  three  hundred 
yards  distant  from  him;  that  there  appeared 
to  him  to  be  two  men  and  a  woman ;  that  tbej 
did  not  come  through  the  gate,  bat  as  they 
were  going  over  the  atile,  heard*  one  of  the 
men  say.  Came,  along,  you  bitchy  you  are' 
drunk ;  and  the  woman  aeeming  very  unwill- 
JUff  to  go  over  the  stile,  one  of  the  mrn  attempt- 
11^  to  lift  her  over,  she  fell  down,  and  cried 
bitterly,  but  never  spoke ;  one  of  them  held 
her,  and  the  other  pushed  her  along.  She  ap- 
peared to  be  a  woman  in  great  distress^  and 
nobbed  and  cried  bitterly ;  but,  notwithstanding 
tbis  distress,  he  never  mentioned  it  for  above 
lix  weeks ;  and  \A  says,  be  durst  not  venture 
to  stop  the  two  men,  because  be  was  alone. 
He  cannot  take  upon  him  particularly  to  aa^r, 
that  this  was  upon  New-year'a  day ;  nut  says, 
the  gown  the  woman  then  wore  was  while, 
though  be  says  there  was  no  moon  that  night. 
The  next  witness  is 

-  Thomas  Bennet,  who  lives  at  Enfield,  opno* 
aite  to  the  ten  mile  stone ;  and  be  says,  mat 
upon  the  S9th  of  January,  coming  towards 
LiDudon  between  four  and  five  o'clock  in  the 
afternoon,  be  met  a  woman,  who  appeared 
miserably  poor,  at  a  gate-way  between  Wright's 
and  Jenge's,  about  a  quarter  of  a  mile  on  this 
aide  Mrs.  Wells's;  that  she  had  neither  gown, 
stays,  cap,  or  hat  on ;  tbat  she  enqoirra  the 
way  to  London,  which  be  directed  her:  he 
Mmembera  it  by  a  ciroumstance  of  binding  an 
apprentice  tbat  day ;  but  says,  tbat  he  never 
mentioned  this  till  the  March  following. 

David  Dyer  is  called  next,  who  says,  that 
about  the  same  time  he  met  a  poor  diatressed 
ereature,  and  asked  her,  if  she  wanted  a  hns* 
band?  and  looking  upon  the  defendant,  be- 
Kevea  ber  to  be  the  same  person ;  that  he  aaw 
ber  about  four  of  the  clock  in  the  afternoon. 
She  did  not  appear  bbick  in  the  face,  or  at  all 
bruised  ;  but,  on  the  contrary,  very  pale  and 
Ibio.    Then  they  call 

Mary  Cobb,  who  says,  that  about  three 
miles  on  this  side  Wells's,  in  a  field  called 
Ducks* field,  just  at  the  shutting  in  of  day* 
light  on  the  89lb  of  January,  she  met  a  wo- 
man in  a  miserable  eondition,  dressed  in  a  poor 
dirty  bed  gown,  a  black  petticoat,  and  a  bit  of 
a  handkerchief  on  her  head,  who  was  near 
lalling  as  she  was  getting  over  a  stile;  that 
some  time  afterwards,  hearing  of  this  aflair, 
and  recollecting  the  person  she  had  so  met, 
she  concluded  that  she  must  be  Elisabeth 
Canning ;  and  now  upon  looking  at  her  more 
minutely,  believes  it  was  her ;  for  she  then  ob- 
served something  particular  about  the  tip  of 


ber  nose,  by  which  she  is  nliope  certain  of  bev 
now  ;  that  justice  Taabmaker  asked  ber  abowl 
this  affair,  to  whom  she  gave  the  same  ao* 
count  she  bow  does.    The  next  witness  is 

Willian>  Howard,  who  is  produced  in  order 
to  shew,  that  the  witness  Aldridge  bad  once  a 
different  opinion  of  Elizabeth  Canniiig  to  tbat 
which  he  has  now  disclosed  in  his  evidence. 
He  says,  that  Aldridge  and  bis  brother,  a  little 
time  after  Mary  Squires  was  taken  up,  brought 
him  the  Case  of  Elisabeth  Canning,  and  re- 
commended her  as  an  object  of  compaasMn, 
and  proposed  a  subscription  to  support  ber; 
and  that  he  came  to  him  a  aecood  time  on  the 
same  subject;  but  when  he'caroe  theaaosMl 
time,  he  siid,  tbat  the  girl  ^meaning  Elisabeth 
Canning)  was  not  so  clear  in  ber  deacription  of 
the  room  where  she  said  she  waa  coiifiasd. 
Then 

Mrs.  Howard,  hia  wife,  ia  called,  and  can* 
finns  what  her  husband  has  said  as  to  Ai* 
dridge's  desiring  him  to  subscribe.    She  lives 

Spoaite  to  Wells's,  and  believes  that  abe  saw 
ary  Squires  pass  and  repass  several  times  m 
the  month  of  January ;  and  thinka  that  abe 
aaw  Mary  Squirea  and  her  family  at  Wells's 
door  the  Sunday  se'nnight  before  they  wsrs 
taken  up,  and  believes  ber  to  be  the  saase  wo- 
man DOW  in  court.  She  owna  tbat  she  is  short- 
sighted,  and  that  Mary  Squirte  and  ber  fa- 
mily might  be  fifty  yarda  diatanoe  from  ber, 
whenvbe  first  saw  tnem  ;  but  abe  thinks  thai 
abe  has  seen  them  pass  by  ber  boose  witbia 
the  distance  of  thirty  yarda.  The  next  wit- 
ness is  ^ 

William  Headland,  who  aaya,  tbat  to  lbs 
beat  of  bis  memory,  be  was  with  bis  father 

Swho  lives  at  Enfield- Wash)  some  timebefors 
anuary  was  twelve- asontfa,  and  waa  ibcra 
when  Wells  and  the  rest  were  takes  up;  and 
saya,  tbat  be  took  a  piece  of  lead  up,  whicb 
lay  under  the  window  from  whence  BlizabsUi 
Canning  escape<l :  it  wss  bloody,  and  be  beard 
tbat  it  was  the  lead  which  tore  her  ear  wbear 
abe  escaped.  He  cannot  tell  the  exact  day  be 
took  it  up,  but  be  gave  it  to  his  mother.  Be 
says,  tbat  he  saw  Mary  Sqoirea  the  9th  of  Ja*^ 
Duary  at  Enfield- Wasti,  telling  fortunes;  and 
alao  saw  ber  there  on  the  13tb,  doing  of  tbov 
same ;  and  ber  two  daughtera  were  with  her 
at  Wells's ;  remembers  it  by  its  being  market- 
day.  He  saw  ber  get  into  the  cart  when  she 
waa  taken  away,  and  saw  ber  in  court,  and  be- 
lieves her  to  be  the  same  wonoan  be  saw  there. 
He  aays,  tliat  he  is  twenty-one  years  old ;  but 
though  he  is  so  particular  in  nis  account  of 
Mary  Squires,  &c.  he  gives  but  a  very  no- 
certain  account  of  himself:  for  he  can  searoe 
(if  at  all)  give  an  account  with  whom  he  has 
lived  for  several  months  past  before  be  returaefl 
to  bis  father ;  neither  can  he  tell  us  in  what 
month  Christmas  is ;  be  says  indeed,  tbat  be 
lived  witli  one  Allen,  as  an  hired  servant,  ten 
or  eleven  weeks.~ 

Elizabeth  Headland,  the  last  witness's  mo- 
ther, is  called,  who  only  proves,  tbat  her  ssii 
gave  her  the  piece  of  lead  at  or  a  lUtie  aW 
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tlMt  MwT  Sqniret  and  the  Mil  were 
tekee  iip»  and  the  blood  on  it  wee  dry ;  bot  ibe 
his  now  lost  or  miehid  it.  The  next  witness  is 
8uiari  Story,  who  (apon  looidag  st  Mary 
Sqwre^  Mys,  that  he  knows  her  very  well,  and 
MB  eees  her  several  tiroes,  and  partieulariy  at 
•  boose  ID  White-Webbs-lane,  near  EnfieM- 
Chaee;  and  that  he  saw  her  on  the  3Sd  of 
Deeemher  IfSS,  at  WeHs's  door ;  and  says, 
that  hb  cnrisaity  led  hini  to  see  if  she  was  the 
he  had  seen  before,  and  therefore 
within  ten  vards  of  her,  and  thinks 
;  and  afterwards  went  to  see  her 
m  Newgate,  and  is  stiH  of  the  same  opinion ; 
■ad  SBye,  that  he  has  occasionally  seen  her  for 
these  years  together,  bnt  nererspote  to  her. 
HesBvs,  that  he  has  seen  two  young  women 
Willi  her,  and  that  they  all  used  to  wear 
hiankels,  and  travel  with  two  asses  and  a  little 
hofse*    Then 

WiHiaoA  flaitfa  is  eaHed,  who  lives  at  En- 
Md,  and  is  a  considerable  farmer  there.  He 
miys,  that  he  saw  Mary  Squires  in  his  cow- 
hoase  on  the  15lh  of  Oeoeniber  175$,-  and  has 
•een  ber  tod  her  family  about  the  country  se- 
veral times.  They  came  at  that  time  to  en- 
^■ire  far  a  lodging.  He  saw  Mary  Squires 
acart  ttonung,  and  there  were  two  yomig  toen 
two  young  women  with  her,  whom  he 
reraemMT.  They  lay  in  bis  bam,  and 
there  tbraenigbts  and  two  days,  and  bad  a 
liltle  Meek  horse  wiihthem,  which  they  lest 
He  afterwards  saw  her  in  Newttate,  and  is  po- 
sithre  to  her.  He  is  positiTe  that  he  saw  heir 
the  15th  of  December,  because  he  sold  some 
com  OB  the  16th.    The  witoess  called  next  is 

Looasworth  Dane,  who  keeps  tbe  Bell  at 
fi^ieid-Wash,  and  says,  that  he  never  saw 
Ibry  Sqnires  ttll  winter  vras  tvrelve- month ; 
and  tiiBt  upon  Old  Christmas  day,  which  was 
tte  5th  of  January,  as  he  was  stantfing  on  a 

&of  gravel,  he  is  sure  he  saw  her  at  En- 
Wam ;  for  his  servant  having  a  holiday 
that  tiay,  he  kept  shop;  and  one  Norton  bought 
a  eeiiar  of  him  for  his  horse,  which  he  entered 
in  hia  book,  (wbieh  book  is  not  produced)  and 
tfiat  is  tbe  reason  which  he  gives  of  his  remem- 
bering die  time.  He  saw  her  when  taken  up 
•ad  p«t  mto  the  cart,  and  also  In  Newgate,  and 
is  aiire  she  is  the  same  woman.  He  is  asked 
about  Mrs.  Headland's  character,  (whose  evi- 
^deaee  yon  have  beard)  which,  he  says,  is  not  a 
J9rj  good  one.    Tbe  next  witness  is 

Shniael  Amot,  who  is  a  labourer,  and  lives 
en  SttfMd  Cbaee,  and  aays,  that  upon  a  Fri- 
day,  about  nine  or  ten  days  before  New  Cbrist- 
UM,  Mary  Squires'  asked  him  (telKng  bim  her 
asi^)  fbr  a  fittle  brown  horse  which  she  had 
Istt;  and  says,  that  he  saw  her  the  Sunday 
idfter,* and' that  a  man,  two  women,  and  two 
ebildren  were  whh  her,  which  children  were 
net  abore  four  or  Ave  years  old,  aad  he  believes 
Ibey  all  lay  at  WiiUam  Smith's ;  that  he  after 
waMls  saw*  Mary  Squires  in  Newgate,  and  is 
«f  ^oplttimi  that  ibe  is  the  same  he  th^  saw. 
Than  they  call 

BttMbeii  AnMt,  iHfe  to  tbe  hiM  WitnesH, 


who  says,  that  she  Ba#  Mai^  Squires  in  farmer 
Smith's  cow*house  at  Enfield,  about  a  week 
before  New  Christmas,  and  tliat  she  then  in- 
quired aboiit  her  horse,  which  she  had  lost,  and 
that  she  saw  her  afterwards  in  Newgate.  The 
next  is 

Sarah  Star,  who  lives  next  door  to  Wells's, 
and  says,  that  she  saw  Mary  Squires  at  ber 
own  house  on  the  18th  of  Januarv  was  twelve- 
month, bot  had  never  seen  her  beiore:  that  she 
then  offered  to  mead  chilli,  and  staved  at  her 
honae  three  quarters  of  an  hour,  and  wanted  to 
toH  her  and  her  servants  their  fortunes,  and 
terrified  her  very  much.  She  afterwards  saw 
her  in  the  cart  when  taken  up,  and  in  Newgate^ 
and  believes  her  the  same  person.  She  be* 
lieves  she  saw  her  on  the  18Ui  of  January,  be^ 
cause  she  thinks  her  husband  sold  a  load  of 
pease  that  day,  and  that  there  was  a  note  givaa 
on  that  account ;  bot  that  note  has  not  been 
produced.    Then 

Daniel  Vaaa  is  called,  who  says,  that  he  saw 
Mary  Squires  go  by  his  house  near  EnMd 
on  Old  Christmas  day ;  .she  went  the  foot- 
way, and  he  was  then  in  his  own  yard ;  he 
looked  prettT  much  at  her,  and  she  seemed 
surprised  at  his  doing  so.  He  did  not  look  at 
her  above  a  minute,  and  never  saw  her  before  *; 
but  be  went  to  her  when  in  Newgate,  though 
in  a  different  dress  i  yet  is  sure  she  is  the  same 
person  he  saw  go  by  his  yard.    The  next  ia 

Jane  Dadw^  wno  keeps  a  shop  at  Enfield, 
who  aays,  that  she  asw  Msry  Squires  at  her  , 
houM  on  Thuraday  the  S8tb  of^  December; 
knew  her  vers^  w«l,  for  she  had  been  there 
several  times  before ;  is  particular  to  that  day, 
becanseahe  dressed  meat  on  Christmas  day  for 
her  customers^  and  she  was  then  in  her  i»ck- 
house  washing  her  dishes.  She  went  to  see 
her  in  Newgate,  when  she  owned  that  ahe  had 
been  at  ber  shop.    The  next  called  ia 

Tobias  Kellog,  who  lives  at  Enfield,  and 
aays,  that  he  saw  Maiv  Si||^ires  at  Enfield  some 
time  before  Old  Christmas  (though  he  is  ao 
ignorant,  that  he  cannot  tell  on  what  day  of  the 
month  Old  Christmaa  day  was ;)  but  says,  he 
believes  he  saw  her  there  a  month  befhre  she 
was  taken  up ;  be  thinks  that  he  saw  her  three 
or  four  times ;  that  ahe  faked  hiid  Ibr  tobacco, 
and  would  have  told  bim  bis  fortune ;  and  that 
she  told  one  John  Rowley  his  fortune.  Then 
one 

John  Frame  is  called,  who,  in  January  wail 
twelvemonth,  lived  as  a  servant  with  Mr.  Par^ 
sons  in  James's-street,  Grosvenor- square,  who 
had  a  country-house  at  Enfield ;  and  being  at 
work  in  tbe  gardens  there  on  the  11th  or  ISth 
of  January  was  twelvemonth,  Marv  Squires 
spoke  to  bim  through  the  palisadoea,  and 
wanted  to  tell  him  bis  fortune,  which  she  told 
him :  he  is  positive  to  the  time,  because  his 
master  and  mistrem  went  to  Lt)odon>on  the  0th 
of  that  month  ;  and  says,  that  he  saw  her 
about  a  twelvemonth  before  at  Enfield,  and 
saw  ber  in  Newgate,  and  thinks  her  the  same 
person.  The  next  is 
Joaqph  Gouldi  who  lirea  at  EnfieM,  and 
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•n  vs,  that  he  saw  Mary  Squirea  on  the  8th  or 
^b  of  January  1753,  alwut  a  quarter  of  a  mile 
from  Wells'a ;  and  bearing  from  Virfue  Hall 
that  there  were  grypsies  at  Wells's,  he  took 
particular  notice  of  her ;  and  he  saw  her  after- 
'  wards  in  Newgate.    Then 

Mary  Gould,  his  wife,  is  called,  who  says, 
that  she  saw  Mary  Squires  the  11th  or  18th  of 
January  was  twelvemonth,  who  asked  her,  if 
•be  had  any  chiua  to  mend,  and  told  her  she 
<would  not  live  lon^.  She  says,  she  saw  her 
about  a  week  before  she  was  taken  up,  and  saw 
her  when  she  (the  witness)  was  at  work  at  Mr. 
ParsoDs's ;  and  also  saw  her  in  Newgpate,  and 
believes  her  the  same.    The  next  witness  is 

Humphrey  Holding:,  who  says,  that  the  first 
time  he  saw  Mary  Squires  was  on  the  8th  of 
January  1753 ;  tllat  lie  is  a  gfardener,  and  was 
at  work  at  Mr.  Parsons's,  and  that  the  family 
went  to  London  on  the  0th  of  January ;  and 
that  he  saw  Mary  Squires  the  day  before,  who 
asking  him  if  the  family  were  at  home,  he  an- 
swered, that  they  were  ;  and  says,  that  he  saw 
her  afterwards  on  the  lltb,  when  he  was  prun- 
injr  Dr.  Harrin^on*s  vines,  and  he  set  down  his 
day's  work  in  a  book,  because  be  was  not  paid 
ibr  it.    She  also  inquired  if  the  fomily  had  any 
china  to  mend.     He  is  desired  to  produce  his 
book,  ^hich  he  had  not  about  him ;   and  says, 
•tbat  be  was  examined  two  or  three  times,  but 
coitkl  not  possibl  V  recollect  the  time  of  seeing 
her,  because  be  had  not  his  book  wherein  he 
arts  down  bu  work.    He  says,  that  he  saw  her 
At  Mr.  Tashmaker's,  and  in  Newgate.    Then 

Sarah  Vass,  wife  of  Daniel  Vass,  a  former 
witoass,  is  called,  who  was  a  charwoman  At 
Mr.  Parson«*s,  and  saw  Mary  Squires  on  Thars- 
day  the  lltb  of  January  1753:  she  fixes  on 
that  day,  because  Mr.  Parsons  went  to  London 
on  the  9th,  which  was  on  Tuesday ;  and  that 
she  would  have  told  her  her  fortune.  She  also 
jisaw  her  passin(^  by  the  day  before  she  was 
taken  up ;  she  then  asked  her  for  a  pipe  of 
tobacco,  and  had  then  some  conversation  with 
her ;  and  afterwards  saw  her  in  New^^te,  and 
IB  certain  she  is  the  same  person.  The  next 
witness  (whose  evidence  is  sometbiniF  parti- 
cular) is  *^ 

Anne  Johnson,  wbo  has  lived  at  Enfield 
•ome  years,  and  gets  her  living  principally  by 
•pinning.  She  says,  that  she  saw  Mary  Squu-^ 
on  the  18lh  of  January  1753,  at  her  door. 
/The  reason  of  her  fixing  upon  that  day  is,  be- 
cause she  spins  for  one  Mr.  Smttheram,  and 
•wears  that  abe  carried  her  work  to  him  two 
days  before  she  saw  her  (which  was  the  16th.) 
«be  aays,  that  she  saw  Mary  Squires  three 
several  times  before  that,  and  in  the  compass 
cf  ten  or  eleven  days ;  and  afterwards  saw  her 
in  Newgate,  This  witness  has  also  told  you, 
that  when  her  work  was  given  her  to  do  by  Mr. 
€»ffiitheraro,  and  also  when  she  carried  it  to  him 
after  it  was  done,  that  it  was  entered  into  a 
hook  kept  by  Mr.  Smitberam,  or  by  some  of  his 
lamily,  for  that  purpose.  It  was  therefore 
Iboupbt  proper  to  call  Mr.  Smitberam,  and  to 
^ifwe  vbatkor  a  hook  was  kept  ibr  that  pui^ 
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pose ;  and  be  tells  you,  that  be  did  employ  the 
witness  Anne  Johnson  in  the  business  she  has 
mentioned ;  and  he  produces  a  bo<di,  in  which 
are  two  columns,  in  one  of  which  is  entered  the 
yarn  which  he  delivers  out,  and  ia  the  other, 
that  which  he  receivea  after  it  is  spun;  and 
upon  producing  that  book,  it  is  observable,  that 
it  is  entered,  ,that  on  January  the  16th  one 
pound  of  yam  is  delivered  to  Anne  Johnson  to 
be  spun ;  and  in  the  second  column  in  tbe 
same  book,  one  pound  of  yam  is  entenNi  to  be 
returned  on  January  the  Sdd,  by  the  8ame|ier« 
son,  Anne  Johnson,  wbo  sptln  it ;  so  that  it  is 
impossible  (if  credit  is  to  be  given  to  this  book, 
to  which  she  herself  refers)  that  she  could  have 
seen  Marv  Squires  on  the  18th  of  January; 
because  she  did  not  carry  home  her  work  (u 
appears  by  the  book)  till  the  3Sd  of  that  month ; 
which  is  an  observation  ^ou  will  think  worthy 
your  notice,  end  especially  aa  this  is  the  only 
written  evidence  referred  to  by  tbe  defendant^ 
witnesses  which  baa  been  produced.  Tbey 
tfaen  call 

Wise,  the  wife  of  John  Basset,  wbo  says, 
that  she  saw  Mary  Squires  at  Eafield-Wash 
on  the  Slst  or  23d  of  January  1758,  and  re* 
members  it  by  a  circumstance  of  killing  a  bog, 
and  of  a  servant's  leavinjg  ber  service  at  that 
.time ;  that  she  saw  her  in  her  own  house,  and 
gave  her  a  penny  to  tell  her  ibrtnne.  She  saw 
her  afterwards  in  New§[ate;  and  upon  a  con- 
versation with  Mary  Squires  there,  about  see* 
ing  her,  Mary  Squires  told  her,  she  wronged 
her.    The  next  is 

James  Pratt,  who  says,  that  be  saw  Mair 
Squires,  a  mao,  two  women,  and  some  chil- 
dren, in  larmer  Smith's  cow*1iouse,  shoot  three 
days  before  New  Christmas,  as  near  as  be  caa 
remember,  where  they '  continued  about  thrse 
days ;  and  that  Mary  Squirea  then  complained 
of  the  loss  of  her  horse.    Then  they  call 

Lydia  Farrowav,  wbo  wasn  servant  to  Mr. 
Howard  at  £nfiel(f -Wash,  and  she  says,  that 
she  saw  Marv  Squires  there  Upon  tbe  Tuesday 
se'nnight  befere  she  was  taken  up,  and  re- 
members it  by  thb  circmnstanoe,  that  she  wss 
on  that  day  naaking  pyes  for  her  young  msster's 
birth -day;  and  saw  her  afterwards  in  New* 
gate,  and  thinks  she  dm  be  cerUin  to  her.  The 
next  is 

Margaret  Richardson,  who  ssys,  that  she 
saw  Mary  Squires  at  Enfield  last  January  wtm 
twelvemonth,  in  a  chandler's  ahop  there,  and 
stayed  with  her  a  quarter  of  an  hour,  ^  j^ 
ber  in  the  shop;  and  she  also  saw  her  oa  OM 
Christmas  day ;  remembers  it,  becauae  her  dog 
was  going  to  lay  hold  on  her,  which  her  hns« 
band  prevented.  She  appears  to  be  very  igpO' 
rant ;  for,  being  asked  in  what  month  Cbnst* 
mas  is,  she  says,  she  does  not  know.  Then  . 
Geonre  Cleinents  is  called,  who  is  scrvaat 
to  Mr.  Star  at  BnfieM,  and  says,  that  he  saw 
Msry  Squirea  there  a  fortnight  before  she  was 
taken  up,  and  that  she  wanted  to  tell  his  iM| ' 
tress  her  fortune,  which  frighted  her;  aaa 
says,  that  he  saw  her  two  or  Uiree  days  ara^ 
but  nobody  was  with  fa^  eiihor  of  tli«  <Mf^ 
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fie  afterwards  saw  her  and  kiiew>  her  in  New* 
Ijate,  aod  abe  asked,  what  harm  bad  she  dooe 
him  ?  The  next  is 

Hssaab  Feosbaoo,  who  says,  that  she  saw 
Mary  Squires  alone  at  a  place  near  Enfield  so 
the  16th  of  January  1763,  and  saw  her  ssYsral 
lines  afterwards  passin||f  and  repassing;  and 
■iw  her  afterwards  in  Newgate. 

EKzahetb  Sberrard  is  the  next,  and  she  ssys, 
that  she  saw  Mary  Sqoiies  at  Wells's  on  Wed  - 
jiesday,  Thursday,  Friday,  and  Saturday  next 
before  New  Christmas ;  and  says,  that  she  saw 
a  yoosg  man  and  two  women  with  her,  which 
•be  believes  to  be  her  son  and  daughters.  8be 
appears  Tory  ignorant,  and  can  scarce  giro  an 
nceoont  at  what  season  of  the  year  Christmas 
is.    The  next  witness  is 

John  Wsrd,  (who  is  prodoeed  in  order  to 
prove  s  confession  made  by  Susannah  Wells, 
mfc  the  time  of  her  confineroeDt  in  Bridewell, 
before  she  and  Mary  Squires  were  tried)  who 
•sys,  that  he  went  to  see  her  in  Bridewell; 
upon  her  shewing  some  surprize  at  seeing  him, 
be  told  her,  that  be  saw  her  name  in  the  news, 
and  then  asked  her,  how  she  came  to  keep  the 
gh4  a  fortnight  P  She,  upon  that,  said,  she  was 
there  twenty- eight  days.  He  then  asked  her, 
what  room  she  was  in  r  Ber  answer  was,  that 
be  knew  the  room  rery  well  (though  he  says, 
that  be  had  not  seen  it  for  twelve  years  before.) 
Yon  will  consider  in  what  light  this  evidence 
appears ;  for«  as  it  is  bkid  before  jrou  by  the  de- 
ftndant  to  prove  Wells's  confession  of  the  fact 
charged  upon  ber,  the  question  is,  whether  it 
can  bare  that  effect?  And  in  order  to  deter- 
mine thaty  yon  wiU  observe,  he  tells  her»  that 
the  reason  of  his  visit  was,  becsuse  he  saw  ber 
name  in  the  news-papers,  and  then  asked  her, 
bow  she  came  to  keep  the  girl  a  fortnight  ? 
•Upon  which  she  said,  it  was  twenty-eight  days. 
Now  it  is  very  notorious,  that  the  account 
wbiob  the  defendant  herself  gave  of  her  oon^ 
inement,  as  well  as  the  account  given  of  it  in 
lbs  newv-papersy  was  twenty-eight  days ;  so 
that  yo«  will  take  it  into  your  consideration, 
whether  you  will  believe  this  to  be  a  confession, 
or  jvhetber  she  spoke  from  the  news-papers,  in 
order  to  rectify  the  witness's  mistake  in  cbarg- 
ine  ber  with  confining  the  girl  (as  he  then 
ci^ed  the  defendant)  a  fortnight,  when  it  ap- 
peared by  ibe  news-papers  to  be  twenty-eignt 
days.    Then 

•  Bachard  Jones  is  called,  who  was  with  the 
itness  to  see  Wells  in  Bridewell,  and 
with  him  as  to  the  conversation  which 
relating  to  the  defendant's  confinement 
in  the  terms  you  have  heard.  The  next  wit- 
■esiCB  they  call,  are 

Nathaniel  Crumpborney  and  Elizabeth  his 
wife ;  and  tliey  are  produced  to  prove  a  con- 
versation between  those  witnesses  and  Jodhh 
the  wife  of  Fortune  Natus,  relating  to  the  pre- 
sent defendant,  which  seems  very  extraordi- 
-nuy ;  for  ttoey  tell  you,  that  upon  the  Slst  of 
April  bMt,  Jaditb  Natus  was  at  tbeir  bouse, 
,JUM  that  Natbamel  Crompborne  said  to  ber, 
llw$p*«ke)uiewtbatfiiixMietb  Canfiiog  was 


st  Wells's,  how  could  she  go  sgainst  her?.  Aod 
thst  the  answer  she  made  was,  Indeed,  Mr. 
Crumphome,  I  cannot  say  but  she  really  was 
there  when  we  lodged  there. .  1  mention  this 
as  a  vm  extraordinary  piece  of  evidence;  be- 
cause, if  what  is  sworn  by  this  evidence  is  true, 
the  consequence  must  necessarily  be,  that  not 
only  this  J  udith  Natus  and  her  husband,  hot 
many  witnesses,  whose  evidence  1  have  alread  j 
stated  to  you  relating  to  that  fact  of  her  being 
there,  must  be  absolutely  and  wilfully  peijured. 
The  next  is 

Paul  Stevens,  who  is  called  to  prove  a  con- 
fession which  he  says  Mary  Squires  made 
in  New  PrisoUi  and  there  ho  says,  that  Marjr 
Squires  owned  she  bad  been  at  Wells's;  (but 
at  the  same  time  said,  that  she  neither  cut 
the  defendant's  slays  off,  or  robbed  her ;  but 
said,  that  Bettv  Canning  was  at  WeUs!s  about 
a  fortnight  ana  three  days,  and  that  she  wss 
there  at  the  same  time.  Now  this,  as  well  as 
all  other  confessions,  must  be  taken  intire;  and 
if  so,  it  is  certain  that  Mary  Squires  disowns 
the  rubbery,  though  she  owns  (it  she  made  this 
confession)  that  iSstty  Canning  was  at  Wells's 
at  the  time  she  was  there.  This  confession 
also  (if  she  made  it)  must  appear  somethiDjg^ 
wonderful,  when  yon  consider  the  former  evi- 
dence. 

Then,  in  order  to  discredit  Fortune  Natus, 
they  call  three  witnesses,  viz.  Joseph  Haines, 
Paul  Chapman,  and  Thomas  Green.  The  first 
of  them  says,  that  he  has  in  general  a  bad  chi- 
racter :  the  second  says,  that  both  be  and  his 
wife  have  but  very  indifferent  characters,  and 
ought  not  to  be  believed  upon  oath ;  but  it 
seems  that  there  has  been  some  difference  be- 
tween Cbspman  and  him  about  a  note :  and 
the  last  witness  says,  that  he  believes  Fortune 
Natus  would  swesr  any  thing  for  hire.  Then^ 
to  discredit  Ezra  W  biffin,  they  have  called 

William  Metcalf,  who  isaguzier  and  painter, 
and  he  says,  that  upon  the  8tb  of  January,  Old 
Stile,  wbich  is  the  19th  New  Stile,  Wbiffin 
having  employed  him  to  paint  his  siffn,  it  was 
brought  home  that  day,  and  then  the  witness 
told  Whifiin,  tbat  Mrs.  Wells  had  got  her  sign- 
irons  to  sell;  and  therefore  concludes,  that  if 
Whifiin  had  bought  her  sign-irons  on  t)ie  18th, 
which  he  swore  he  did  ^vrblcb  was  the  day  be- 
fore) he  would  naturally  have  told  him  so. 
Upon  his  cross-examination,  he  tells  you,  thai 
he  remembers  this  circumstance  bv  an  entry 
in  a  book,  a  copy  of  which  he  produced ;  but 
he  owns,  that  the  figures  1753  in  that  copy 
were  wrote  so  l^te  as  last  Saturday.  Now  to  es- 
tablish the  characters  of  Wbiffin  and  Fortuno 
Natus,  the  counsel  for  the  king  have  called 
some  witnesses.    The  first  is 

Mr.  Smitheram  (who  has  been  called  before), 
who  says,  tbat  he  has  known  Wbiffin  a  year 
and  a  half,  and  tbat  his  general  character  is  n 
very  good  one,  and  that  ne  does  not  believe  he 
would  forswear  himself.    Then 

Mr.  Barnes  and  Mr.  Smart  are  called,  who 
both  have  known  him  between  three  and  four 
y eaiS|  and  sgree  in  giving  him  the  charactsr  4»f 
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ft  itKj  hoMtt  wtm.  As  to  Fortaoe  Natns's 
dMrftClery 

Tlwiiitt  Bell «  called,  who  vays,  that  he  has 
worbeA  for  hini  aboat  fifteen  months,  and  that 
he  has  akravs  heharcd  bmicetty  and  well,  and 
doca  not  hcliere  he  wooM  be  gnilty  of  per- 
jary ;  and  says  fancier,  that  be  has  eight  ser- 
fwita,  and  does  not  think  he  has  so  good  a  ser- 
VMHf  or  one  be  Taiuea  ao  mnch  as  he  does 
Fortune  Natua. 

i  bave  DO«r  laid  before  yon  the  ertdenoe 

S*?en  both^on  one  side  and  the  other,  with  aU 
a  exaotneaal  have  been  able;  and  as  the 
verdict  ^ou  are  to  (five  is  attended  with  great 
expeetalioo,  you  will,  weigh  and  consider  the 
a^ideoee  you  have  heard  with  the  utmoet  care 
and  Impartialit^r,  and  not  snfibr  yonraelTea  to 
he  influenced  either  by  popular  cUroour,  or  by 
any  apprebeosieiia  of  the  conse<)aence  of  doing 
the  public  and  youraelres  that  justice  which  is 
expected  from  you.  It-is  certain  that  this  trial 
has  been  carried  on  by  dillbrent  sets  of  people^ 
who  have  interested  tbemaelves  in  it  with  un- 
common seal,  and  whose  passions  have  M 
them  into  the  greatest  extremities,  as  well  as 
the  highest  eztravagsncies,  according  to  the 
part  they  have  supported,  which  has  drawn  it 
mte  an  unusual  length,  and  has  given  it  the 
appearance  of  greater  intricacy  and  difficulty 
than  otherwise  it  could  have  met  with.  As 
yon  have  heard  all  the  witnesses  examined 
with  the  utmost  accuracy,  and  carefuMy  at- 
tended to  their  evidence ;  your  verdict  wiU,  at 
least  it  ought,  to  give  a  general  satisfaction,  in 
clearing  up  those  doubts  which  this  extraor- 
dinarv  affair  has  occasioned. 

I  believe  ilttre  never  happened  a  greater 
contrarietj^  of  evidence  (not  to  give  it  a  worse 
name)  during  the  course  of  any  trial,  than  there 
has  in  this :  however,  it  is  generally  so  ordered 
by  Providence,  that  truth  is  attended  with  So 
strong  a  connection,  and  such  an  invincible 
tiniformify,  that  it  seldom,  if  ever,  fbtis  in 
having  its  due  weight. 

It  may  not  be  amiss  just  shortly  to  recapitu*- 
late,  snd  take  a  view  of  the  evidence  as  it  has 
been  given,  and  bow  it  has  been  applied. 

The  first  fact,  they,  who  are  concerned  for 
the  pnyecotion,  undertake  to  prove,  is,  that 
Mary  Squires,-  her  Son  and  daughter,  were, 
Upon  the  29th  of  December,  at  a  place  called 
Booth- Parrot  in  Dorsetshire ;  and  '  that  she 
land  they  travelled  from  thence  through  Ab- 
hotsbory  (where  thev  stayed  from  Monday  the 
1st  of  January  to  tne  Tuesday  se'n night  fol- 
lowing), then  arrived  at  Wells'son  Wednesday 
the  94th  of  that  month;  and  their  whole 
journey  through  the  several  cOnnties  they 
passed,  proved  by  thirty- eiaht  different  wit- 
nesses, ponfimiedby  many  circumstances,  who 
don^t  appear  to  have  the  least  correspondence 
together,  or  to  act'  in  concert  on  this  occasion ; 
hut,  on  the  contrary,  most  of  them  utter 
strangers  to  each  other. 

Vau  will  then  compare  Elizabeth  Canning's 
information  before  alderman  Chiity,  with  the 
evidence  she  gave  at  the  trial  of  Nary  Squires^ 
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as  to  her  description  of  the  room,  as  welt  as 
the  account  she  gave  of  what  waa  in  it,  and 
consider  bow,  and  in  what  particulars,  she 
differed.  Thcti  the  principles  upon  which 
Nash,  Aldridge,  and  Hague  went  upoA  ;  first 
in  giving  her  credit,  and  tbf«  io  dishefieving 
her  whole  slary  after  they  had  taken  a  view  of 
the  room,  and  considered  the  diAerent  aecoaola 
she  gave,  aa  weH  as  their  opinicn  bow  easily 
she  Boi^bt  have  escaped,  if  she  had  been  there. 
There  is  anether  veryremarkable  eireomstaace^ 
which  you  most  remember  is  proved  by  four 
witnesses^  I  mean  that  of  lopping  the  trees 
which  grew  at  the  wmdow  cv  the  room  she 
swears  herself  confined  in,  whieh  was  doneoa 
Monday  the  6th  oi^*  January,  at  which  tfime  sha 
swore  herself  in  that  room.  There  is  sJsa 
something  verjr  narticular  aa  to  the  shift  abe 
had  on,  tn  whicn  she  swore  she  waa,  at  thai 
season  of  the  year,  dragged  to  Wells's,  sad 
worn  twtoty-nine  days.  Besides  this,  her 
setting  her  mark  only  to  the  information  she 
gave  before  Mr.  Fielding,  and  writing  her 
aanM  in  a  foir  legible  hand  to  the  notices  she 

gave  of  takmg  her  triak  And  added  to  all  this^ 
er  attempting  to  take  away  the  bed-gawn  at 
the  tiflM  of  her  bein^jr  at  the  then  lord-maTer'% 
insisting  upon  its  being  her  mother^i.  When 
you  have  laid  this  evidence  together,  and 
weighed  it  witii  proper  attention,  you  will  then 
take  her  defence  into  your  conaideratloB,  and 
determine  whether  she  has  answered  the  crime 
with  whieh  she  is  charged  to  your  satisfoctioa. 
In  the  first  place,  yoa  will  consider,  whether 
the  evidence  she  gave  against  Mary  Squires 
can  poBsiMy  be  true ;  and  in  the  next  places 
whether  you  think  it  probable.  As  to  the  firsl^ 
there  is  no  sort  of  evidence  even  m  assist  yet 
in  detemiinhig  whether  it  is  possible  for  human 
nature  to  subnst  for  twenty-nine  dsys  together 
upon  no  more  than  a  quartern- loaf,  and  a 
pitcher  of  water  of  the  size  you  have  seen.  K 
you  should  think  this  possible,  yon  will  then 
take  the  prsbability  of  ner  defence  into  coB8l<> 
deration.  Her  master  Lyon  tells  yon,  that  hb 
difiiered  fiom  the  rest  of  his  companions  who 
went  with  him  to  Enfield,  and  that,  for  Ms 
part,  he  had  no  doubt  of  tlit  tt^oth  of  what  she 
nad  sworn ;  and  many  other  witnesses  she  has 
called  are  of  the  same  opinion,  for  the  reasons 
you  have  heard  them  give.  Then  her  mother, 
and  the  neighbours  whom  she  sent  for  upon 
her  daughter's  return^  have  described  her  dress, 
and  have  given  you  an  account  of  the  miserable 
wretched  condition  she  wns  then  in,  ss  weM  ss 
the  account  she  then  gave  of  her  confinement, 
and  the  place  where  she  was.  Tbe  evidenea 
of  Beals,  who  kept  the  turnpike  at  Stamford- 
hill,  is  very  observable,  who  says,  that  he  be- 
lieves Bliaabeth  Canning  was  dragged  throng 
the  turnpike  on  the  1st  of  January ;  yet  sayt, 
that  he  never  spoke  of  it  till  six  weeks  afteii 
and  then  closes  this  part  of  her  defence  Wim 
the  evidence  of  three  witnesses,  who  sWefir 
that  Ihey  met  her  on  the  road  (as  thfev  M\^ 
on  Her  return  from  Bnfi^ld-Wash.-  And  th«l, 
to  induce  you  to  bdieve  that  aba*  was  nal^i^ 
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taken  in  the  perwMi  ef  Marv'SqoirM,  from 
wben  tbe  swofe  eke  met  witb  this  ftvere  and 
ernel  traataMat,  tbe  has  called  tweniy-aef en 
nhnaf  fj  whe  all  swear,  that  thej  saw  Mary 
Sooirct  in  and  nheut  Bnfieldin  the  mootM 
•f  Deeember  and  January  ;  which,  if  true, 
thirtT-cight  wilncsaes,  who  pasitively  swear  to 
iMr  being  in  other  pJaees,  atost  lie  wilfully 
nerjored ;  but  you  matt  remeoiber,  that  some 
lew  ef  those  twenty>seven  witnesses  hsTS  ap- 

Cled  to  writteo  evidence,  such  as  entries  lo 
ka,  none  of  which  (as  1  recollect)  hare  been 
fredaeedy  except  that  of  Smiiheram,  which 
wns  refesnd  to  by  Anne  JMason,  by  which  it 
nanifestlv  appears  hew  greatly  ahe  was  mis- 
taken in  ber  eridence ;  and  it  is  very  remarka- 
ble, that  there  are  not  two  of  these  ttventy- 
sesH  withessss  who  cen  swear  they  saw  her 
at  the  same  time.  And  last  of  all,  you  will 
esnsideg  the  confessions  of  Welb  and  Mary 
Sfnires  after  thev  were  in  custody ;  and  what 
Jndith  Natos  said  a  few  days  ago  relating  to 
this  aflhir,  on  which  I  made  such  observations 
aa  have  occurred  to  me. 

And  now,  gentlemen,  the  whole  rests  ibr  your 
delsrnHoatieii ;  and  as  It  is  very  observable 
that  yon  have  attended  to  the  evidence  with 
the  greatest  applioatioo,  and  your  characters 
being  such  aa  wilf  not  suflbr  ^ou  to  deviate 
fireas  the  oaths  of  truth  and  justice,  I  can  make 
no  doubt  but  that  you  will  acquit  yourselves  as 
honest  men.  If  therefore  you  are  of  opinion 
that  the  defendant  ii  guilty  of  this  perjurj^,  you 
will  find  ber  so ;  if  iooucent,  you  will  aeffoit  her. 

The  Jury  withdrew  at  twenty  minutes  aAer 
Iwelve  o'clock  in  the  ttoming  to  consider  of 
their  verdict,  and  returned  at  fifteen  minutes 
after  two,  and  brought  in  their  verdict.  Guilty 
of  peijury,  but  not  wilful  and  corrupt.* 

Upon  which  the  Recorder  told  them,  **  That 
be  ceald  not  receive  their  verdict,  because  it 
WIS  partial;  and  they  must  either  find  her 
milty  of  the  whole  Indictment,  or  else  acquit 

Upon  whieh  they  were  sent-  out  again  at 
tnenty-'five  minntss  after  two,  and  returned  at 
ftrty^one  mtnutea  after  two;  and  brought  In 
tbctf  Tcrdtet  Guilty  of  WiHiil  and  Gorrupt 
F^nry. 

Upon  which  she  was  committed  by  the  Court 
Is  the  ouetody  of  the  keeper  of  Newgate. 


On  the  Monday  fbUowb^,  tiie  IStb  of  May, 
she  was  called  to  the  bar,  w  order  to  receive 
scolenoe;  when  her  counsel  delivered  into 
esurt  affidaTlti  of  two  of  the  jurymen,  Mr. 
FrsoM  and  Mr.  Russell,  setting  forth  that  the 
verdict'was  pvcn  not  according  to  fheir  con- 
sciences, whuA  were  read. 

Upon  which  Mr.  Manning,  the  foreman  of 
the  jury,  was  sent  Ibr  by  the  Court,  and  asked 

*  See  fai  the  Duchess  of  Kingston's  Case, 
a.  n.  1776,  the  answer  of  the  duke  of  New* 
OMle  when  called  upon  for  his  verdiet. 


hew  this  matter  was  P  who  gave  the  ftHenioff 
account  how  they  were  diviM. 

The  FerenMn  then  aequainlad  the  Conrt^ 
« That  all  of  them,  but  these  two,  were  of 
opinion  she  was  guilty  of  the  whole  indictment, 
but  the  said  two  did  net  think  she  was  wilfuUy 
gniky,  yet  nevertheless  thought  she  waagnif* 
if  ;  but  believing  aomebedy  bad  seduced  the 
girl,  and  forged  the  story,  for  her  to  teH  and 
stand  by  (in  short,  they  all  believed  eo):  and 
upon  such  belief  they  fiiund,  and  gave  their 
verdict,  Guilty,  but  not  wilful:  but  were  in* 
formed  by  the  Recorder,  that  he  could  net 
take  that  verdict,  for  thev  must  either  acquit 
her,  or  else  find  her  guilty  of  the  whole  in« 
dictment.  % 

«« Thst  when  thev  withdrew  to  caneidef 
again  of  the  charge,  tne  said  two  OMn  declared 
Ihey  could  not  ooose  in  to  find  her  guilty  ei 
the  whole  indictment ;  but  upon  aiguing  thn 
case  with  them,  and  telling  them  they  migh^ 
aa  well  find  ber  guilty  of  the  whole  indict* 
meet,  they  said,  they  could  not  agree  to  it| 
unless  the  rest  of  the  jury  would  consent  to 
reoomntoDd  her  to  the  Court  for  mercy.  That 
then  they  all  agreed  to  find  her  guilty  of  thsr 
whole  indictment;  which  they  att  agreed  shef 
was  guilty  of  before,  except  the  said  two ;  and 
acconliogly  gave  in  their  verdict,  Guilty  of 
Wilful  and  Corrupt  Peijury.*' 

Upon  which  the  prisoner's  coonssi  insisted 
upon  a  new  trial,  which  the  Court  would  not 
agree  to.— The  Court  were  divided,  and  Ihn 
Recorder  read  the  act  of  parliament  concern- 
ing  the  crime  of  perjury,  wherein  it  empowew 
the  Court  to  sentence  the  parties  found  guilty 
of  the  said  crime.— Her  counsel  still  insisted 
it  wias  law,  and  that  they  had  a  right  to  a  new'- 
trial,  and  quoted  the  Case  of  Ashley  and  Simons 
the  Jew,*  where  the  jurymen  made  affidavits, 
that  the  verdict  recorded  was  by  mistake,  and 
was  not  what  they  meant  or  intended  to  bring 
in,  and  thereupon  a  new  trial  was  granted ;  and 
farther,  that  they  had  som^ing  to  ofier  in  ar- 
rest of  judgment. 

Then  the  Recorder  said,— •<«  As  this  case  ir 
so  much  becooM  a  party  afian*,  (which  I  am 
sorry  to  see)  I  had  rather  put  it  ctf  tiH  next- 
sessions,  that  it  may  be  argued  before  the  same 
judges  that  tried  ber,  who  may  came  down 
next  sesiions  on  purpose."  Tnen  the  Court 
agreed  to  nut  it  off  till  the  first  day  of  neat 
sestsions,  which  began  May  30,  1754.  f 

^  See  it  at  the  end  of  this  article. 

f  After  the  Court  had  deferred  gfiving  sen* 
tence  till  the  following  sessions,  the  friends  of 
Elizabeth  Canning  drew  up  the  foHowing  Qu»-  * 
riesy  and  had  them  before  oonnsel, 

QoBRiES  proposed  to  Solloh  Emltn,  esq.couo- 
sellor  at  law,  (Editor  of  Hale's  Pleas  of 
the  Crown,  foho,  and  o^  a  former  Edition 
of  this  Work,  to  which  see  his  admvabls 
Preface,  vol.  ^,  p.  xxii.) 

Quirt  I.  « Is  not  Elisabeth  Canning  snr* 
*  rendering  herself  voluatarily,  whan  she  had 
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At  tlie  session  of  Oyer  and  Terminer  holdeo 
tor  the  city  of  London  at  Justice-  HaJl  aforct- 
said,  on  Thursday  the  SOtb  day  of  May,  1754, 
before  the  right  non.  Thomas  Rawlinson,  esq. 
lord  mayor  of  the  same  city ;  sir  John  Willes, 
knt.  chief  justice  of  his  majesty's  court  of 
Common  Pleas ;  sir  Thomas  O^nnison,  knt. 
one  of  his  majesty's  justices  of  the  court  of 
•  Kingr's-bench ;  Edward  Clire,  esq.  one  of  the 
justices  ef  bis  majesty's  court  of  Common 
Pleas;  Heory  Leg]g^e,  esq.  one  of  the  barons 
of  his  muesty's  court  of  Exchequer;  sir 
Sidney  Stafford  Smy  the,  knt.  one  other  of  the 
barons  of  bis  majesty's  court  of  Exchequer  i 
fir  John  Barnard,  knt  William  Benn,  esq.  sir 


*  nothing  to  lose  by  goings  sway,  an  argument 
'  of  her  unocence  ?*^~-' Answer.  As  a  person's 
flying  from  justice  is  a  presumption  of  guilt, 
so  a  foluntary  surrender  is,  by  parity  of  rea* 
ton,  a  presumption  of  innocence ;  but  then  it 
is  but  a  presumption,  which  may  beorerthrown 
by  direct  positive  evidence. 

II.  *  Is  it  agreeable  to  law,  that  a  jury,  once 

*  charged  with  the  evidence,  may  be  permitted 

*  to  ^  at  birge,  before  they  have  delivered  in 

'  their  verdict?' A.   I  am  of  opinion,  that 

though  a  jury  once  cbai^ged,  may,  by  consent 
of  parties,  be  discharged  wholly  from  trying 
the  cause ;  yet  I  do  not  apprehend  that  the 
law  will  allow  them  to  go  at  large,  in  a  crimi- 
nal case,  while  the  trial  is  depending:  for 
though  in  a  long  trial  such  a  confinement  may 
be  inconvenient,  yet  I  cannot  find  that  the  law 
has  provided  any  remedy  for  it ;  it  being  in 
the  eye  of  the  law  a  less  inconvenience,  than 
exposing  the  jury  to  be  tampered  with  before 
they  have  brought  in  their  verdict ;  yet  I  see 
not  but  that  they  may  take  refreshment,  and 
retire  to  rest  in  a  place  provided  for  them,  pro* 
vided  tliat  they  be  guaraed  by  a  sworn  ofiidkr, 
that  nobody  be  admitted  to  speak  to  tbem. 

Hi.  *  Is  it  not  necessary  upon  an  indictment 

*  for  peijury,  not  only  to  prove  that  the  fact 

*  sworn  to  is  false,  but  also  that  the  defendant 

*  knew  it  to  be  so  at  the  time  of  sweariog  ?'»— 
A,   I  think  it  to  be  ^ery  clear,  that  a  mere 
mistaken  false  oath,  without  wilful  and  corrupt 
.design,  is  not  perjury  within  the  meaning  of 
the  wdictment ;  for  tnc  indictment  charges  it 
to   be  done  falsely,  wilfully  and  corruptly. 
Nor  did  I  ever  know,  hear  or  read  of  any  oue 
convicted  of  peijury,  without  evidence  to  prove 
n  corrupt  design,  plot  or  confederacy,  or  else 
that  the  party  must  needs  know  it  be  false ;  as 
in  this  case,  if  it  were  proved  that  Elizabeth 
Canning  was  elsewhere  at  the  time  she  pre- 
tended to  be  at  Enfield ;   for  in  this  she  could 
not  swear  false  through  mistake,  as  she  might 
with  respect  to  the  person  of  the  gypsey. 
Nor  is  it  sufficient  that  even  this  evidence  be 
but  of  equal  weight  with  the  defendant's  oath ; 
for  that  would  be  but  oath  against  oath,  which 
determines  nothing,  unless  it  be  of  superior 
weight  and  credit ;    for  else,  by  turning  the 
tables,  the  witness  might  equally  be  convicted 
«n  the  defendant's  oath. 


Robert  Ladbroke,  knt  Francis  Cokayne,  esq. 
Robert  Alaop,  esq.  aldermen  of  the  said  city 
of  London ;  WilUam  Moreton,  esq.  recorder  if 
the  same  city ;  Stephen  Theodore  Janssen, 
esq.  Marshe  Dickinaon,  esq.  Robert  Soott, 
esq.  sir  Richard  Glyn,  knt.  and  William  Alex* 
ander,  esq.  other  the  aldermen  of  the  same 
city ;  the  def^dant  was  brought  lo  the  bar,  t» 
receive  judgment 

Her  connsel  argned  for  a  new  trial,  and  ta 
support  their  arguments,  again  quoted  the  Case 
of  Ashley  and  Simons  the  Jew,  and  insisted^ 
.  That  was  a  precedent  in  their  favour.—- Lord 
Chief  Justice  Willes  acquainted  the  Court, 
**  A  new  trial  could  not  be  granted,  for  in  the 

IV.  *Does  the  law  require  that  a  jufy 

*  charged  upon  such  indictment,  most  neoeV' 
'  sarily  bring  in  their  verdict  Guilty  or  Not 

*  Guilty  generally  V>^^^A.  Certainly  the  law 
requires  no  such  thing;  for  the  jury  may, 
if  they  please,  bring  in  their  verdict  special,  or 
guilty  as  to  part,  and  not  guilty  as  to  other 
part.  Indeed,  if  it  be  only  verfaiosely  worded^  . 
and  amounts  in  substance  to  a  general  verdict, 
it  may  be  right  in  the  Court  to  tell  them,  it 
would  be  more  proper  to  find  it  general ;  but 
then  care  should  be  taken  so  to  explain  it  ta 
them,  that  they  may  not  by  a  general  verdict 
fiod  the  defiendant  guilty  of  more  than  they 
believe  or  intended  to  fiod  him. 

V.  *  Does  not  a  finding  the  defendant  not 

*  guilty  of  wilful  perjury,  amount  to  an  ac- 
*quittal,  although  they  should  also  ^nd  the 

*  party  guilty  of  sweariog  falsely,  not  wilfully  f ' 
— — il.  If  tne  jury  really  believed  the  party  in- 
nocent of  wilful  forswearing,  this  is  in  effect  a 
general  verdict  of  an  acquittal,  for  this  is  the 
only  criminal  nart  of  the  indictment ;  and  the 
swearing  falsely,  if  not  with  design  and  know- 
ingly, is,  as  I  conceive,  not  criminal  in  law  : 
and  afWr  this,  to  fiod  a  general  verdict  of  guilty, 
is  quite  the  contrary  to  their  first  finding. 

VI.  *  Suppose  the  jury,  through  surprize^ 

*  inadvertency,  or  mistake,  find  such  a  verdict, 

*  is  there  any  remedy  to  prevent  judgment  ia 
^suchcase?'— il.  This  is  extremely  diffi-> 
cult,  unless  some  error  can  be  shewn  upon  the 
face  of  the  record,  which  may  be  cause  for 
arresting  judgment.  Perhaps  the  sufferings 
the  jury  to  go  at  large  in  the  midst  of  the 
trial  may  be  such  a  cause,  as  being  a  mis-triaL 

In  the  Case  of  Simons,  the  'Polish  Jew, 
upon  affidavita  of  the  jury,  that  they  did  not 
mean  to  give  such  Terdict  as  was  entered  (as 
here,  that  they  did  not  mean  to  find  the  de- 
fendant guilty  of  that  part  of  the  indictment, 
which  charges  her  with  wilful  and  corrupt 
perjury,  but  only  that  she  had  in  some  p«rt 
sworn  falsely,  though  not  wilfully)  the  Court 
did  set  avide  the  trial. — If  this  be  really  tbtt 
case,  the  jury  ought  however,  for  disburtben* 
ing  their  own  consciences,  to  make  such  re* 
presentations  to  the  Court,  and  lea? e  the  effiKt 
to  them.  S.  Emlyn* 

May  9,  1754. 
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CMe  of  AaUey  and  Sicnooi  the  yoA^  there 
took  a  wron^  Terdict,  which  was  DOt  the  mean- 
ing of  the  jary ; — but  id  this  Case  the  verdict 
tree  geeenly  and  they  all  abide  by 'it,  but  two, 
who  are  hut  weak  men,  first  to  consent  and 
^Te  in  their  verdict  according  to  their  oath, 
and  thca  to  recant.'' — On  which  the  motion 
waa  over- ruled. — ^Then  the  Court  were  pro- 
eeedingto  sentence,  when  sir  John  Barnard 
cased  opw  and  recommended  her  for  mercy, 
and  that  her  sentence  miffhtonly  be  six  months 
iBprieennsent,  for  he  beliered  she  was  not 
Ifoilty  akme ;  in  which  seven  other  aldermen 
joined. 

Then  l^  C.  J.  Willes.toM  them,  he  had 
observed  that  eolledions  bad  been  made  for 
her  anaoQDtiog  to  considerable  sums  of  money ; 
an4  if  her  aenlence  was  only  to  remain  in  New- 
gale, there  wenld  be  such  sums  collected,  and 
aaek  aasemhycs  of  an  evening,  as  would  ren- 
>dar  her  sentence  rather  a  diversion  than  a  po- 
abhinettt. — Nor  the  pillory  he  no  ways  iudged 
aaloi  fearing  SHich  mischief  might  Iks  Jone.— 
And,  concluding,  that  he  thought  her  noto- 
liansly  guilty.  In  which  opinion  all  the  other 
jndses  joined,  with  my  loiil  mayor,  the  re- 
oaroer,  and  two  aldermen,  viz. 

For  Tran$portation. — The  right  hon.  Tho- 
mas Rawliesen,  esq.  lord  mayor  of  the  city  of 
London.  Sir  John  Willes,  knt.  chief  justkse  of 
Us  BMJesty's  court  of  Common  Pleas.  I^r 
Thooias  DennisoD,  knt.  one  of  his  ma|e8ty's 
josdcea  of  the  eourt  of  Kiojgr'e.benoh .  Edward 
Clive,  esq.  one  of  the  justices  of  his  m^esty 's 
caort  of  Common  Pleas.  Henry  Legge,  esq. 
one  of  the  barons  of  his  majesty's  court  of 
Gxcbequer.  8ir  Sidney  Staflford  Smythe,  knt. 
ooo  <Mber  of  the  barons  of  his  mi^iesty's  court 
-of  Exchequer.  William  Moreton,  esq.  re- 
oaider  of  London.  Stephen  Theodore  JansseO) 
ei^  Mamhe  Dickinson,  esq.  aldermen. 

Jhr  Sis  MtnUki  Lmruonment  only. — Shr 
John  Barnard,  knt.  William  Been,  esq.  Sir  Ro- 
bert Lsdbroke,  knt.  Francis  Cokayne,esq.  Ro- 
hett  Alsop»  esq.  Robert  Scott,  esq.  Sir  Richard 
Glyn,  kot  WUliam  Alexander,  esq.  aldermen. 

Then  Elisabeth  Canning  addressed  the  court 
with  the  following  speech,  with  a  low  voice.— 
**  That  she  hopeatbey  would  be  favourable  to 
her ;  that  she  had  no  intent  of  swearing  the 
gypeey'a  life  away ;  and  that  what  had  oeen 
done,  was  only  defending  herself;  and  desired 
to  be  ooDsidered  as  unfortunate."  Then  the 
Reeoider  spoke  thus: 

Mr.  Reoorilsr.  Elizabeth  Canning,  you  now 
•liod  convicted  (upon  the  clearest  proof)  of 
wilful  aad  comipt  peijary ;  a  crime  attended 
-  viih  the  most  fotal  and  dangerous  consequences 
Is  the  community,  thou^  (as  yet)  it  is  not 
ponished  with  death.  Your  trial  has  taken  up 
a  greet  deal  of  time,  and  the  several  witnesses 
hue  ondeegone  the  strictest  examination ;  and 
I  tbink  1  may  venture  to  affirm^  that  there  is 
not  one  nnprejudioed  person,  of  the  great  nnm- 
beis  who  have  attended  it,  hot  must  be  con- 
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vioced  of  the  justice  and  impartiality  of  the 
jury  in  the  verdict  they  have  given. 

It  is  wilh  horror  I  look  tack,  aod  thiok  of 
the  evidence  you  gave  at  the  trial  of  Mary 
Squires,  whom  you  knew  to  be  destitute  and 
friendless,  and  therefore  fixed  upon  her  as  a 
proper  object  to  make  a  sacrifice  of,  at  the 
dreadful  expence  of  a  false  oath ;  this  you 
preferred  to  the  making  a  plain  discovery,  to 
those  who  had  a  right  to  know  where  you 
really  were  those  twenty  eight  days  of  your 
pretended  confinement  at  Wells's ;  and  in  this 
you  were  Encouraged  to  persist,  as  well  by  that 
misapplied  charity,  which  was  bountifully 
given  you  in  compassion  to  your  supposed 
sufiferings,  as  by  the  advice  of  your  mistaken 
friends,  whom  you  had  deluded  and  deceived 
into  a  belief  of  the  truth  of  what  you  had 
falsely  sworn. 

This  audacious  attempt,  and  that  calm  and 
deliberate  assurance  with  which  you  formed  a 
scheme  to  take  away  the  life  of  one  {though 
the  most  abject)  of  the  human  species,  to- 
gether with  your  youtb»  aod  the  character 
you  then  had,  as  welt  as  }oar  seeming  inex- 
perience, imposed  upon  many,  and  trained  you 
a  credit  which  must  have  exceeded  your  high- 
est expectations  ;  and  being  thus  abandoned  ,aod 
thus  encouraged,  you  not  only  wickedly  per-« 
severed,  but  even  triumphed  over  those  who 
would  not  suffer  their  judgments  to  be  misled 
by  so  gross  an  imposition. 

But  when  at  last  people  had  a  little  recovered 
their  surprize,  and  this  almost  miraculour;  tale 
of  yours  came  to  be  temperately  canvassed  and 
tried,  by  comparing  your  own  original  infor- 
mation with  the  evidence  you  had  given  at  the 
trial,  and  was  found  to  vary  in  so  many  mate- 
rial and  significant  circumstances;  then  that 
resentment  yon  had  raised  began  to  subside,  and 
give  way  to  that  most  necessary  enquiry  (which 
the  worthy  magistrate  who  then  presided  in 
this  court  so  charitably  undertook,  and)  which 
in  its  consequence  not  only  saved  that  life, 
which  by  your  false  testimony  was  intended  to 
be  taken  away,  but  gave  rise  to  this  prosecution, 
which  must  both  expose  the  guilty,  and  con- 
vince the  doubt&il.  And  as  evil  actions  have 
sometimes  been  productive  of  unforeseen,  nay, 
even  good  effects ;  so  this  iniquity  of  yours 
will,  I  hope,  instruct  mankind  not  to  suffer 
their  credulity  to  get  the  better  of  their  reason, 
by  giving  way  to  those  very  early  impressions, 
which  the  artifice  of  fabihood  too  often  makes. 

I  shall  add  but  very  little  more ;  for  I  would 
avoid  aggravating  your  guilt,  which  is  suffi- 
ciently manifest  by  your  trial,  or  saying  any 
thing  which  may  increase  the  afiiiction  of  one 
whom  I  must  call  unfortunate :  bnt  as  I  attend- 
ed both  your  trial,  as  well  as  that  of  Mary 
Squires,  it  may  be  expected  that  I  should  de- 
clare my  tlioughts  as  well  of  one  as  the  other ; 
1  therefore,  in  the  most  solemn  manner,  affirm, 
that  I  always  thought  your  evi<lenoe  false,  and 
that  the  witnesses  produced  in  your  defence 
were  most  grossly  mistaken. 

The  policy  of  fdreign  countries  pttnishea  «f- 
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lion  or  the  said  E.Ctoniii^  of  deliberate,  wilful, 
and  intended  perjury,  in  sireariD^  facts  which 
she  knew  to  be  false.       Joseph  Russell. 

'*  Richard  Fboms." 

''  Joseph  Russell,  one  of  the  jurors  sworn  to 
try  the  issue  between  our  sovereign  lord  th* 
king  and  £.  Canning,  spinster,  upon  an  indict- 


fences  of  this  magnitnde  with  deatli,  and  upon 
this  most  rational  principle,  that  when  a  life 
'is  attacked  by  false  oath,  maliciously  and  deli- 
berately taken,  the  punishment  to  which  suqh 
a  supposed  criminal  is  thereby  exposed,  falls 
upon  the  |>ersoo  guilty  of  so  horrid  an  attempt : 
but  it  is  your  particular  happiness  that  you  are 

in  a  country,  where  severe  and  sanguinary  laws         ^    _  ^,  ,  .    , 

are  not  so  familiar ;  and  though  many  may  ex-    ment  far  perjury,  at  the  sessions  of  Oyer  and 


pect,  and  the  Court  surely  could  in  this  case,  jus- 
tify the  most  severe  and  exemplary  punishment 
'which  the  law  can  inflict  f  yet  you  will  soon 
be  convinced,  that  your  sentence  is  in  no  de- 
gree adequate  to  the  greatness  of  your  of- 
fence. The  judgment  therefore  of  this  Court  is, 
That  you  shall  be  imprisoned  in  the  gaol  of 
Newgate  for  one  month ;  and  after  the  expira- 
tion of  your  imprisonment,  you  shall  be  trans- 
ported to  some  of  bis  majesty's  colonies  or  plan- 
tations in  America  for  the  term  of  seven  years ; 
and  if  within  that  term  you  return,  and  are 
found  at  large  in  any  of  his  majesty's  do- 
minions of  Great  Britain  or  Ireland,  you 
shall  suffer  death  as  a  felon  without  benefit  of 
clergy. 


The  following  Affidavits  were   soon  after 
made  and  published  -by  two  of  the  jurymen.* 

<*  Joseph  Russell  and  Richard  Frome,  two  of 
the  jury  for  trying  the  issue  between  our  sove- 
reign lord  the  king,  and  Elizabeth  Canning, 
spinster,  upon  an  indictment  for  perjury,  at, 
&c.  each  speaking  for  himself,  and  not  one  for 
the  other,  jointly  and  severally  make  oath  and 
say.  That  these  deponents,  and  the  rest  of  the 
jurors  sworn  to  try  the  said  issue,  agreed  in  their 
verdict  first  delivered  to  the  Court,  and  which 
said  verdict  was  unanimously  agreed  to  be 
reduced  into,  and  was  accordingly  reduced  into 
writing ;  and  was,  that  the  said  Elizabeth 
Canning  was  guilty  of  perjury,  bat  not  wil- 
ful and  corrupt ;  as  these  deponents,  or  either 
of  them,  did  not  apprehend  or  believe,  that 
she  the  said  Elizabeth  Canning  knew  or  believed 
the  facts  by  her  sworn  in  her  evidence  against 
Mar^  Squires,  upon  the  trial  of  the  said  Mary 
Squires,  were  not  true  when  she  so  swore  the 
same.  But  these  deponents  say,  thev  were 
induced  to  join  in  and  agree  to  the  verdict  that 
is  recorded,  believing  that  the  words '  wilful  and 
corrupt'  were  mere  matter  of  form,  and  under- 
standing; it  to  be  the  opinion  of  the  Court  that 
the  said  jury  could  not  bring  in  their  verdict 
in  the  ynanner  they  did  at  first,  and  not  from 
an  opinion  or  belief  that  the  said  E.  Canning 
had  any  intent  to  charge  the  sai«tMary  Squires 
falsely,  or  maliciouslv  and  deliberately  to  cause 
or  procure  the  said  Mai^ y  Squires  to  be  untruly 
convicted.  And  these  deponents  further  say, 
that  tbe^  are  ver^  uneasy  in  their  minds,  and 
dissatisbed  in  their  consaences,  by  flndingthat 
the  verdict  delivered  by  them,  and  recorded  as 
aforesaid,  is  understood  and  imports  a  convic- 

*  Froralhe Refutation ofsirCrispQascoyoe's 
Address  to  the  livery,  p.  44,  45. 


Terminer  holden  for  the  city  of  London,  the 
24th  daj  of  April  last,  and  the  following  days^ 
at  Justice  Hall  in  the  Old  Bailey,  in  the  su- 
burbs of  the  said  city,  maketh  oath,  and  saitb. 
That  when  the  said  jurors  went  out  of  court  to 
consider  of  their  verdict,  they  began  to  exa- 
mine, from  the  notes  taken  by  them  in  court, 
the  evidence  on  behalf  of  the  prosecution  ;  and 
that  when  they  had  proceeded  therein  so  far  as 
the  testimony  of  about  twelve  or  fourteen  wit- 
nesses, (to  the  best  of  this  deponent's  remem^ 
brance  as  to  the  number  of  such  witnesses) 
making  their  observations  on  those  whose  tes- 
timony either  appeared  to  deserve  credit,  or  to 
be  exceptionable,  an  officer  (whose  name  this 
deponent  doth  not  know)  came  (as  he  said) 
from  the  Court,  to  know  whether  tbe>  jury- 
were   agreed  in  their  verdict?    WbereupoA 
William  Parsons,  one  of  the  jury,  said.  How 
can  they  think  we  can  af^ree  on  a  verdict  in  so 
short  a  time?   Others  of  the  jury  said,  Yoa. 
find  the  Court  is  impatient,  there  is  a  peijury 
in  the  two  informations  that  lie  on  the  table  : 
others  declared,  that  was  not  the  thing  they 
were  come  to  yet :   and  one  (the  foreman,  to 
the  best  of  this  deponent's  remembrance  and 
belief)  said.  If  vou  can  make  those  two  exa* 
minations  one  thing,  there  is  no  perjury ;  but 
as  one  mentions  alftne  water  to  be  drank  up  on 
one  day,  and  the  other  mentions  its  being  made 
an  end  of  on  a  different  day,  there  is  a  perjury-: 
whereupon  it  was  urged  by  several  of  tbe  jury, 
that  that  was  not  a  wilful  and  corrupt  perjury  :. 
and  it  was  then  (without  further  examination  of 
the  evidence  in  behalf  of  the  prosecution,  or 
any  examinattoa  of  the  evidence  in ,  behalf  of 
the  defendant,  Or  once  reading  of  the  iDdict- 
ment,  or  any  mention  being  made  of  the  cri- 
minal import  thereof)  unanimously  agreed  to 
bring  in  the  defendant  guilty  of  perjury,  hot 
not  wilful  and  corrupt.    And  he  this  deponent 
then  speaking  to  the  foreman  said,  Mr.  Fore- 
man, as  we  have  agreed  of  a  perjury,  but  not 
wilful  and  corrupt,  write  it  down,  for  fear  yoa 
should  make  a  mistake  in .  giving  of  it  in  ; 
which  the  foreman  did  accordingly.     And  be 
this  deponent  took  the  same  out  oi  his  hand  to 
read  it,  and  finding  it  to  be  as  aforesaid,  re- 
turned it  again.     And  this  deponent  further 
saith,  that  such  verdict  as  aforesaid  was  deli- 
▼ered  by  the  foreman  to  the  Court ;  who  beings 
dissatisfied  therewith,  directed  the  jury  to  go 
out  a  second  time.    And  this  deponent  farther 
saith,  that  be  cannot  remember  particularly  what 
passed  or  was  said  in  court  between  the  jury's 
delivering  in  their  first  verdict,  and  going  out  a 
second  time  to  re-consider  it:  but  saith,  that  be 
thb  de|M>neBt  did  not  lee^  nor  does  be  believes 
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that  there  was  aoy  copj  of  the  iDdictmeiit 
against  the  defendant  £.  Canning  before  the 
jniy,  DOT  did  he  hear  the  meaning  or  purport 
fti  sneh  indictment  onoe  mentionwi  by  a  single 
pencm  on  the  jury  whiist  they  were  consider- 
ing of  their  Terdict,  or  either  of  them  :  nor  did 
he  this  deponent  at  that  time,  nor  doth  he  now 
Mierey  that  the  defendant   £.    Canning  is 
goilty  of  wilful  and  corrupt  perjury,  in  swear- 
ing lalsely  against  Mary  Squires ;  but  saith, 
that  on  comparing  and  considering  the  evi- 
dence, as  well  on  the  part  of  the  prosecution, 
as  in  behalf  of  the  said  defendant  £.  Canning, 
be  then  did,  and  doth  now  belie?e,  that  Mary 
Sqaires  was  at  the  hoose  nf  mother  Wells's,  at 
Bnfield-Wash,  and  that  sue  the  said  defendant 
E.  Canning  was  wronged  at  Enfield- Wash. 
And  this  deponent  further  saith,  that  whilst  tbe 
Said  jury  were  out  a  second  time  considering 
of  their  verdict,  sereral  of  them  were  for  bring- 
ing in  the  defendant  E.  Canning  not  guilty, 
alled^ing  that  they  did  not  believe  her  guilty 
•f  wilfnl  and  corrupt  perjury,  or  of  any  other 
pegury  or  crime,  than  that  of  her  variations  in 
her  several  examinations  in  regard  to  tbe  time 
of  her  having  drank  op  her  water  as  aforesaid : 
hut  the  foreman  of  the  jury  declaring  they 
could  not  bring  in  the  said  £.  Canning  not 
guilty,  hecanse  they  had  already  found  her 
guilty  of  perjury  ;  it  was  upon  Uiat  account, 
and  for  that  reason,  and  no  otner,  as  this  depo- 
nent believes,  agreed  by  the  said  jury,  by  their 
said  second  verdict,  to  bring  in  the  defendant 
£.  Canning  guilty  of  a  perjury^  (no  other  rea- 
son, argument  or  motive  whatsoever  being 
mentioned,  \o  the  beat -of  this  deponent's  know- 
ledge, remembrance  or  belief,  by  any  one  of  tbe 
said  jury.)    And  this  deponent  further  saitb, 
that  be  should  not  have  been  induced  to  join  in 
and  agree  to  such  verdict,  had  be  known  or 
considered  that  it  is  tbe  act  of  tbe  mind,  and 
not  an  undesigned  mistake  (to  which  every  one 
from   the  imperfection  of  human   nature  is 
liable^  that  constitutes  tbe  offence  whereof  tbe 
said  K.  Canning  was  indicted  ;   or  if  he  had 
then  considered  (as  be  ought,)  that  whether 
the  last  or  remainder  of  tbe  water  was  drank 
on  the  Friday  preceding  tbe  day  tbe  said  £. 
Canning  escaped  from  Enfield- Wash,  or  but  a 
few  hours  before  she  made  her  escape,  it  could 
have  no  tendency  to  prove  the  said  M.  Squires 
gaiky ;  or  if  she  was  guilty,  could  not  aggra- 
vate or  lessen  her  guilt.     And  this  deponent 
farther  saith,  that  when*  the  jury  agreed  to 
soeh  second  verdict,  tbey  agreed  earnestly  to 
reoiHDroend  £•  Canning  to,  the  mercy  of  the 
Court  (which    recommendation    was    unani- 
moiuly  agreed  to  by  all  the  jury,  and  not  ob- 
jected to  by  any  one,  to  this  deponent's  know- 
ledge or  belief.)     And  this  deponent  further 
saith,  that  wbilat  the  jury  were  considering  of 
tbeir  said  verdicts,  he  doth  not  remember  to 
bare  heard,  nor  doth  he  believe,  any  one  of  the 
i»d  jury  declared  his  belief,  that  the  said  de- 
feodant  £.  Canning  was  guilty  of  wilful  and 
earropt  perjury,  the  crime  whereof  she  stood 
iodicted :  and  that  he  this  deponent  would  not, 


nor  halh  he  any  reason  to  apprehend  or  be- 
lieve, that  any  oneof  tbesud  jury  would  have 
agreed  to  tbeir  said   first   verdict ;    or   upon 
bringing  in  of  tbe  second,  would  (in  pursuance 
of  what  was  previously  and  unanimously  agreed 
to  as  aforesaid)  have  recommended  the  said  £.' 
Canning  to  the  mercy  of  the  Court,  had  they 
believed  her  guilty  of  a  crime  so  heinous  in  itif 
nature,  and  so  dangerous  in  its  consequences,- 
as  wilful  and  corrupt  perjury,  with  an  intent  tc 
take  away  the  lifb  of  an  innocent  person,  which, 
in  the  opinion  of  this  deponent,  deserves  a  moref 
severe  sentence  than  that  passed  on  tbe  said  £•' 
Csnning,  rather  than  a  mitigation   thereof.^ 
And  this'deponent  further  saith,  that  after  the 
said  jury  had  delivered  in  tbeir  said  second  or 
last  verdict,  and  before  they  came  out  of  court,- 
Thomas  Ford,  clerk  of  the  arraigns,  asked 
him,  this  deponent;  what  he  thoOght  of  it  now  ?' 
To  whom  this  deponent  immediately  declared,* 
that  be  this  deponent  believed  tbe  girl  (the  said 
£.  Canning)  was  wronged  at  Enfield-Wasli 
more  than  ever  he  did  before :   which  circum-^ 
stance  he  this  deponent  repeated  in  court  on. 
tbe  ]3th  day  of  May  last,  when  he  made  his. 
first  aflidavit  relating  to  the  verdict  of  the  said 
jury,  in  tbe  hearing  of  the  s^d  Thomas  Ford,, 
who  in  no  wise  contradicted  the  same.    And, 
this  deponent  further  saith,* that  the  sai()  Wil-^ 
liam  Parsons,  on  the  12th  day  of  May,  de-. 
clared,  in  tlie  hearing  of  Richard  Frome,  one. 
of  the  said  jury,  Thomas  Hunt,  and  him  this 
depouent,  that  the  sentiments  of  him  the  said 
William  Parsons,  respecting  tbe  said  E.  Can* 
ning  and  the  said  verdicts,  were  tbe  same  as. 
those  of  this  deponent  as  above  stated ;  but  that, 
the  said  William  Parsons  had  consulted  a  friend, 
who  had  advised  him  not  to  make  any  affidavit, 
for  which  reason  he  declined  it,  or  to  that  ef- 
fect.   And  this  deponent  further  saith,  that  he. 
this  deponent  is  an  utter  stranger  to  all  tbe. 
persons  who  have  bad,  or  now  have,  the  direc- 
tion and   management  of  the  defence  of  E.. 
Canning  (the  said  Thomas  Hunt  only  excepted,, 
whom  this  deponent  knew  during  his  clerkship, 
being  then  his  neighbour,  but  had  not  spoken 
to  the  said  Tbomaa  Hunt  during  E.  Canning's 
trial,  or  for  twelve  months  before  •*)  but  he  had 
been  with  the  mother  of  the  said  £.  Canning, 
and  had  dedyed  to  her,  and  in  public,  his  dis-' 
satisfaction  fend  concern  at  the  said  verdict  of 
the  said  jury,  and  his  utter  ignorance  of  the 
import  and  consequence  thereof  at  the  time  he 
joined  in  the  same :  after  which  tbe  said  Tho« 
mas  Hunt  came  to  him  this  deponent,  in  order 
to  draw  up  and  settle  tbe  affidavit  made  by  this 
deponent  and  Richard  Frome,  another  of  the* 
jury,  on  the  said  ISth  day  of  May  last :  and^ 
saith,  his  making  the  present  affidavit  proceeds 
from  his  own  motion  and  free-will ;  and  that  it 
is  made  with  a  strict  regard  to  truth,  as  well  as 
a  sincere  desire  to  prevent,  as  far  as  in  him  lies, 
the  said  £.  Canning's  suffering  that  infamy 
and  punishment  which  he  is  fully  satisfieil  she' 
has  in  no  wise  merited.  Jo.  Ross  ell." 

**  Sworn  the-lOtb  day  of  June,  1754, 
before  me,  at  my  hpu%e,  Robert  Scott.'^^ 
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'  There  were  eeveral  pampbleU  published  at 
that  time  pro,  and  can^  aad  several  advertise- 
neDts  and  paramphs  published  ia  the  public 
news-papers,  rerating^to  this  mysterious  affair ; 
the  substaoce  of  which  in  g:eneral  were,-*Some 
asserting  not  only  the  improbability,  but  the 
impossibility  of  her  story. — Others,  that  she 
was  with  child,  and  concealed  herself  whilst 
she  lay  in :  seme,  that  she  was  an  enthusiast, 
and  inflamed  with  wine,  whilst  in  Newgate  t 
—others,  that  she  would  have  discovered  the 
whole  secret,  if  she  had  not  been  tutored  and 
buoyed  up  by  the  Methodists,  &c. — ^And  eoine, 
that  it  was  a  scheme  laid  and  contrived  by  some 
artful  person,  to  raise  money.— -However,  no* 
one  put  their  names  tp  these  publications 
against  her,  yet  it  drew  the  two  following  ad- 
verttsements ;  one  from  the  clergyman  tMt  at- 
tended her  in  'Newgate,  and  the  other  from 
herself.* 

«  June  r,  1754. 
''The  many  falsities  daily  propagated  in 
relation  to  the  story  of  Elizabeth  Canning, 
oblige  me  to  acquaint  the  public,  that  soon 
afVer  the  commitment  of  that  unhappy  girl  to 
New^te,  1  was  requested  by  one  of  ner  friends 
to  visit  her  as  a  cK*rgyman.  I  have  visited  her 
often,  without  giving  notice  of  m  v  coming ; 
and  alivays  found  the  appearance  or  order,  de- 
cency, and  sobriety,  both  in  the  prisoner  and 
her  few  attendants.  1  have  conversed  with 
her  alone,  and  in  the  presence .  of  her  friends, 
on  the  crime  for  which  she  was  indfcted :  I 
have  read  to,  and  prayed  with  her  and  them; 
and  as  she  professed  herself  a  member  of  the 
church  of  England,  she  always  joined  cordially 
and  earnestly  in  the  devotional  offices  of  the 
liturgy ;  nor  have  I  been  able  to  discover  any 
thing  that  could  give  occasion  to  a  charge  of 
enth  usiasro .  On  the  contrary,  the  appearance, 
the  conversation,  and  the  behaviour  of  Eliza- 
beth Canning  have,  to  the  best  of  my  observa- 
tion, been  always  such,  as  indicated  a  mind  not 
unsettled  in  the  principles  of  religion,  or  con- 
scious of  flagrant  guilt. — Wiluam  Reyner, 
rector  of  St.  Mary  Magdalen,  Old-Fish-streei." 

«*  June  27, 17S4. 
*<  AiWr  being  forced,  by  the  most  confident 
assertions,  to  suBMuen  a  pnvsictao.  and  a  mid- 
wife upon  my  trial,  to  clear  n^^  character 
from  the  foulest  asperaionB,  whose  examination 
was  made  unnecessary  by  the  testimony  of  a 
midwife  called  on  the  part  of  the  prosecution; 
after  being  prevented  examining  the  far  greater 
Bomber  of  the  cloud  of  witnesses  ready  to  ap- 
j^ear  to  my  character,  by  the  express  dedanip 
tiops  of  counsel  retained  against  me,  that  they 
had  nothing  to  aliedge  to  my  prujudioe  but  the 
single  crime  for -which  1  was  indicted;  afler 
the  public  has  been  assured  that  Elizabeth 
Knott,  who  was  convicted  of  single  felony, 
was  a  principal  witness  to  prove  my  return 
from  Enfield,  when  she  was  not  aobpmned  or 

*  Vide  the  Refutation  of  sir  Crisp  Gtaooyne's 
Address  to  tba  Livery  i  page  47,  i». 


Trud  tfEUzabeih  Canning  :^ 

examined,  or  intnded  to  be  subpesned  or 
mined,  to  that  or  an  v  other  fact ;  afler  bavia^ 
been  represented  by  tne  Inspector,*  as  a  peraoa 
ioflamea  with  wine,  and  made  drunk  with  en<» 
thusiasm,  and  as  rising  from  my  seat,  and 
coming  towards  a  justice  of  the  peace,  with  ail 
the  appearance  of  beginning  an  instant  and 
full  'Confession  ;f  assertions  that  have  beesa 
publicly  proved  to  be  false :  after  these  tbiDgs, 
there  seemed  soma  room  to  hope,  that  the  tor-* 
rent  of  ^ae  agaiaat  na  would  have  stepped 
of  itself.  But  being  Informed  that  a  report  htm 
been  diligently  propagated  and  prevailed,  that 
I  had  sqoealceo,  and  declared  I  would  eoofeas 
or  reveal  the  whole,  upon  condition  I  was  par- 
doned, and  permitted  to  conceal  names ;  and 
that  I  had  lor  answer,  if  I  expected  any  mercyt 
I  most  name  naoMs;  1  am  compelled  tode* 
dare,  and  do  in  the  mast  serious  manner,  and 
with  the  strioleat  regard  to  truth,  hereby  do- 
ekre,  that  I  remun  at  this  instant  of  time  folly 
persuaded,  and  well  asaored,  that  Mary  Squires 
was  the  pevaon  who  robbed  me ;  that  the  booae 
of  Susannah  Wells  was  the  place  in  wfaicb  X 
was  confined  twenty -eight  days ;  and  that  I 
did  not  in  my  set  era!  iofbrmailons  or  exaaoi- 
nations  before  the  difihrent  magntrates,  or  is 
my  evidence  ob  the  trial  of  the  said  Mary 
Squires  aad  Sosaonah  Welb,  knowingly,  ia 
any  material,  or  even  in  the  naost  nuMite  cir- 
cumstance, deviate  from  the  truth.  As  wife* 
ness  my  hand  thia  94th  day  of  June,  1754. 

«  Witness,  Bbni.  DaArroN." 

However,  the  JQcy's  recommending  her  to 
mercy  had  no  effect;  for  Elizabeth  Canning 
was  transported  in  August  1754  (at  the  request 
of  her  friends)  to  New-England. 


The  Casb  of  Ashlbt  ano  Simons^  thk 
Jew,  quoted  in  the  fohbgoing  Trial. 

Heney  SofONS,  a  native  ef  Qstasg  ia  Vol* 
hinia,  near  the  Ukraine,  in  Poland,  landed  at 
Harwich  in  Essex,  August  8, 1751,  from  HoU 
land,  with  one  Hyam  Lavi  and  another  Jew  ; 

.  *  A  newspaper  published  at  that  time. 

t  Two  justices  went  to  Newgate,  after  the 
Tordict,  to  examine  her,  via.  Mr.  Tboosaa 
Smith  and  BIr.  Lediard  (two  Westminster  jua* 
tioes).  But  she  said,  she  did  notchuse  to  aa^ 
swer  them  any  yiestions.  See  the  Befotatiott 
of  sir  Crisp  uaicoyne's  Addrsss  to  the  Livery, 
page  46. 

X  The  Case  of  Ashley  and  Simons,  bein^  m 
very,  extraordinary  one,  quoted  in  the  last  tnal, 
and  probably  may  again,  on  some  futore  ee> 
casion,  we  shall  give  the  iodiotment^  and  tii* 
affidavits  of  the  jurymen^  to  shew  how  a  new 
Uitl  came  to  be  granted  in  a  criminal  ease ;  but 
previous  thereto,  we  afaall  insert  the  caae  of 
Simonaand  Goddard,  aa  an  introdoctioo  to  lt» 
to  render  tbo  whole  affair  complele*    Jbi'wsr 
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bot  bdore  they  were  permitted  to  gfo  on  shore, 
were  examinea  by  the  proper  effieef  ,  and  on  e 
belt  romid  Stmeoe's  body,  with  a  pmrae  fastened 
te  k,  were  found  a  large  quantity  of  dtieats, 
witJi  which  he  was  permitted  to  pass  to  Lon- 
doo  ;  and  after  staying  some  days  in  that  dty, 
IB  onder  to  boy  goods,  he  set  out  in  his  Polish 
dresBy  OD  the  88th  for  Bristol,  to  traSc  there. 
The  first  night  be  reaehed  Cranfbrd  bridge, 
(bevMid  Hounslow^  In  Middlesex,  and  put  up 
al  the  White- Hart  inn,  kept  by  one  Goddard  ; 
SUnens  oidered  some  bread,  hotter,  and 
for  supper,  and  then  told  the  people  of  the 
le  in  the  hot  manner  he  oould  (far  he  spoke 
very  bad,  if  any,  English)  that  ne  wanted  a 
lod^ng,  and  would  pay  for  it;  and  shewed 
theoi  his  arms  and  bosom,  that  be  was  clean, 
and  polled  out  money>  to  shew  they  need  not 
fear  their  reckoning ;  whereupon  a  lied  was  or* 
dered  for  him ;  and,  being  fatigued,  he  went 
early  to  bed,  and  the  maid  locked  his  chamber 
deoTj  hot  very  early  in  the  noreing  he  was 
robbed  of  five  hundred  and  fifty- four  ducato, 
by  two  men,  who  hdd  a  knife  to  his  throat, 
and  threatened  to  kill  him  if  he  made  a  noise. 
Od  coming  down  stairs  that  morning  he  com- 

e lined  heavily  of  his  being  robbed  and  ruined, 
t  was  only  laughed  at  and  ridiculed  by  the 
aerrants  of-  the  house ;  on  which  he  returned 
penny  less  to  London ;  and  acquaioting  some 
firiends  of  it,  they  got  a  warrant  to  apprehend 
Goddard  for  robbing  him  ;  but  on  gomg  down 
to  take  Goddard,  found  he  was  gone  out  of  the 
way  to  avoid  being  apprehended ;  but  he  sur- 
rendered against  the  sessions ;  and  at  the 
Old-Bailey  in  1751,  in  alderman  Cokayile's 
mayoralty,  Goddard  was  indicted,  for  *<  that 
be,  in  bis  own  dwelling- honke,  on  Henry 
Simons  did  make  an  assaolt,  pnttkighim  In 
corporal  fear,  &e.  and  stealing  from  htm  oae 
leader  girdle,  value  one  penny,  and  five  hon- 
drod  and  fifty-four  pieces  of  foreign  oein, 
called  ducats,  value  250/."  Siaseos  swore, 
that  Goddard  was  one  of  the  two  men  that 
came  into  his  chamber,  took  bold  of  him  in 
bed,  and  assisted  in  the  robbing  of  him ;  but 
en  liie  evidence  of  Geddard's  niece,  his  servants 
in  the  bouse,  one  Thomas  Ashley,  a  gardener,* 
and  several  neighbouring  gentlemen  and  inn* 
fceepere  appearing,  and  giving  him  a  g«ed 
cfaaracter,  he  was  acquitted. 

Upon  Goddard *s  acquittal,  be  (that  Sep- 
tember sessions)  preferred  a  Ml  of  indictment 
al  Hicka'shall  against  Simons  for  perjory,  in 
sweariagf  an  information  before  justice  €ham- 
berlayne,  for  a  robbery  against  the  said  God- 
dard; which  bill  was  found  by  the  grand  jury 

—        I  — 1  -I'll -] 

*  This  Thomas  Ashley,  the  gardener,  a  wit- 
sen  for  Goddard  on  his  trial,  was  himself  tried 
in  April  1759,  in  alderman  WinterbotCom's 
Bsyorahy,  for  perjoir,  for  the  evidence  he 
gave  at  that  trial,  and  was  found  guilty,  and 
lentsBced  to  stand  onoe  in  the  pillory  at  the 
Senont-boose  rate  for  one  hour,  to  be  im- 
piMooed  for  twelve  months,  afeei^  which  to  be 
feaoipQrted  for  seven  ywn*    Ilornier  EdiUm, 


of  Middlesex.  Whereupon  a  warrant  was  ob- 
tained ftxmi  sir  Crisp  Gasooyne,  alderman  ^ 
London,  for  apprehending  him  in  London^ 
which  wanrant  lay  dormant  till  Oolobec?  fol^ 
lowing;  though  be  was  poUicly  seen  abont 
London,  asking  alms  in  his  Polish  dress,  and 
had  charity  collected  for  htm.  On  October  G; 
Simons  set  out  for  Harwich,  in  order  to  get 
over  to  Holland,  with  a  mere  trifle  in  his  pocket 
^poor  Jews  paying  nothing  for  their  passage) 
in  his  way  home  to  Poland  ;  how  he  was  ap^ 
preheoded  and  brought  to  trial  by  Mr.  James 
Ashley  for  a  misdemeanour,  will  appear  after^ 
wards. — In  the  mean  time,  it  may  be  tnfficient 
to  mention,  that  some  friends  of  Simons  re-^ 
moved  the  indictment  against  him  for  perjury; 
by  Certioreri,  into  the  court  of  King's-bench; 
at  Westminster ;  where  on  the  10th  of  Decern^ 
her,  1751,  be  was  tried  for  porjory  by  a  special 
jury  of  gentlemen  of  the  county  of  MiddleseKy 
and  acquitted. 

The  warrant  for  apprehending  Simons  oil 
this  charge  of  perinry  lay  dormant  (as  before<i 
mention^)  in  Goddard's  solicitor's  bands, 
till  October  7,  when  it  was  caHed  for  ht 
Mr.  James  Ashley,  an  acquaintance  of  Godl^ 
dard's,  who  saw  Simons  on  the  road  nrar  Ilford 
in  Essex,  on  the  6th. — ^Tbis  warrant,  on  thd 
perwal  of  it,  being  found  for  London  only,  the 
words  *  Essex  and'  were  added  to  it,  to  make  it 
of  force  both  in  Essex  an#  London }  and  with 
this  warrant  Mr.  Ashley  set  out,  with  Mr. 
Newman,  aad  apprehended  Simons  near 
Witham  in  Essex,  and  brought  him  to  Cbelms- 
ford,  where  it  was  discovered,  that  sir  Grisp 
Oascoyne  was  no  jastice  of  the  peace  for 
Essex;  and  therefore  the  apprehending  Sirnoni 
en  that  warrant  in  Eeaex  illegal :  however,  thd 
warrant  (after  erasing  *  Essex  and')  was  backed 
by  the  Rev.  Mr.  Tindalli  a  jastice  of  the  pesed 
for  the  eoimty  of  Essex  (on  alderman  QtM" 
Coyne's  bssd  being  proved),  though  Mr.  Tin- 
dall  declined  comimtting  him,  but  advised 
Ashley  to  earry  him  to  the  original  jurisdic- 
tion: whereapsa  Simons  was  earned  to  London, 
and  committed  to  New  Prtsen  on  the  cbaive 
aganst  him  of  porjnry ;  and  whilst  there^  Mn 
Ashley  lodged  a  detainev  against  him,  for 
putting  into  his  peoket,  at  the  Saracen's  head 
inn  in  ChelaMferd,  three  pieees  of  foreign  gohh 
esMed  ducats,  with  an  intent  to  charge  the  said 
Ashley  with  a  robbery.  However, '  aAer 
Simoas^  acquittal  of  the  peijnry ,  he  was  baUod 
oat  OB  Ashtey 's  detainer ;  and  at  the  Lent  as- 
siaes  at  ChebMford  in-  Essex,  March  19, 1759, 
the  trial  of  Siaions  came  on  before  Mr.  Jfuiieo 
Foster,  aa  the  following  indictment. 
EiKX.  The  Indictment  sets  forth,  <  That 
Henry  Simons,  on  tho  Mb  of  September,  in 
the  95th  year  of  his  majei^y's  reign,  did,  la 
form  of  law,  before 'Richard  Chamberlayne, 
esq.  one  of  his  mMCSty 's  justices  of  the  peace 
for  the  eeanly  of  Middlesex,  make  his  mfor- 
mation  in  writing,  by  which  he  did,  amongst 
other  things,  charge  and  accuse  one  J^jsepli 
Goddard,  And  one  other  person-,  by  the  <k- 
•eription  tf  another  partoa  ankaoim,  of  Ad 


683] 


47  GEORGE  II. 


Trial  ofEHxabeth  Canning  :— 


[684 


*  crime  of  felony  and  robbery,  to  wit,  That  the 

<  said  Joseph  Goddard,  and  tbe  same  person 

*  unknown,  had  lately  tiefore  felooioosly  stolen 
^and^  carried  away  from  tlie    said    Henry 

<  Simons,  in  the  dwelling- bouse  of  the  said 

*  Joseph    Go^dard,    fire  hundred   fifty-four 

*  ducats. 

« Count  I.   That  the  said  Henry  Simons, 

*  wickedly  derising  to  vex  and  aggricTe"  one 

*  James  Ashley,  of  London,  merchant,  on  the 

*  8th  of  October,  in  the  same  year,  with  force 

*  and  arms,  st  Chelmsford,  in  the  county  of 

*  Bssex  aforesaid,  did,  secretly  and  subtilly, 

*  put  and  convey  into  the  right- hand  pocket  of 

*  the  coat  which  the  said  James  Ashley  had  on 

*  and  wore,  three  pieces  of  foreign  coin  of  gold 

<  called  ducats ;   and  the  said  Henry  Simons 

*  did  afterwards,  in  the  presence  of  dkers  of 

*  his  majesty's  subjects,  falsely  charge  and  ac- 

*  cuse  the  said  James  Ashley,  that  he  was  the 
*same  person,  who,  with  the   above*  named 

*  Joseph  Goddard,  was  so,  as  aforesaid,  sup- 

*  nosed  to  ba?e  committed  tbe  felony  and  rob- 

*  oery  abore  specified,  and  to  bave  stolen  and 

*  carried  away  the  said  five  hundred  and  fifty- 
<four  ducats  from  the  said  Henry  Simons, 
*with  mtention  unjustly  to  cause  the  said 
'  James  Ashley  to  be  apprehended,  and  to  have 

*  it  believed,  that  he  was  the  same  person,  who, 

*  with  the  said  Joseph  Goddard,  was  so,  as 

*  aforesaid,  supposed  to  have  committed  the 

*  felony  and  robbery  aforesaid. 

*  J  I.  That  tbe  said  Henry  Simons,  on  the  said 

<  8th  of  October,  at  Chelmsford  aforesaid,  fur- 

<  ther  wickedly  intending  to  aggrieve  the  said 

*  James  Ashley,  did  privily  and  subtilly,  put 

*  and  convey  into  the  right-hand  pocket  of  tbe 

<  coat  which  he  then  wore,  three  other  pieces 
<of  foreign  gold  coin,  called  ducats;  and  tbe 

*  said  Henry  Simons  did  afterwards  falsely 

*  charge  and  accuse  the  said  James  Ashley, 

*  that  he  bad  feloniously  taken  from  him  the 

*  said  Henry  Simons,  the  same  three  ducats 

*  last  mentioned,  and  divers  other  ducats,  with 

*  intention  to  cause  it  to  be  believed  and  sus- 

<  pected,   that  the  said   Jaaies  Ashley  bad 

*  been  guilty  of  felony  ;  and  to  cause  him  to 

*  be  apprehended  and  arrested  for  the  same. 

•  III.  That  tbe  said  Henry  Simons,  on  the 
*same  day  and  year  last  aforesaid,  at  Chelms- 
« ford  aforesaid,  with  force  and  arms,  did  make 

*  an  assault  upon  the  said  Jiames  Ashley,  and 

*  into  tbe  right-hand  pocket  of  the  coat  which 

*  he  then  bad  on  and  wore,  three  other  pieces 

*  of  foreign  gold  coin,  called  ducats,  he  the  said 

*  Henry  Simons  did  then  and  there  privily,  and 

*  without  the  knowledge  of  him  the  said  James 
'  Ashley,  unlawfully  put  and  convey,  and  cause 

<  to  be  put  and  conveyed,  with  a  most  mali- 

*  cioos,  wicked,  and  cruel  intention,  then  and 

*  there  falsely  to  charge  and  accuse,  and  to 

*  cause  it  to  be  thought  and  believed,  that  the 

*  said.  James  Ashley  had  robbed  him  tbe  said 

<  Henry  Simons  of  the  same. 

« IV.  That  the  said  Henry  Simons,  on  tbe 
'  same  day  and  year  last  above-mentioned,  with 
;  Ibree  tad  arms,  at  Chdmsfbrd  aforesaid, 
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upon  tbe  said  James  Ashley  did  make  an  as* 
sault,  and  into  the  right-band  pocket  of  the 
coat  which  the  sfid  James  Ashley  then  and 
there  bad  on  and  wore,  three  other  pieces  of 
foreign  gold  coin,  called  ducats,  -did  privily^ 
and  without  the  knowledge  of  him  tne  said 
James  Ashley  unlawfully  put  and  convey,  and 
cause  to  be  put  and  conveyed ;  and  that  he 
tbe  said  Henry  Simons  did  afterwards,  then 
and  there,  most  falsely  and  maliciously 
chaige  and  accuse  the  said  James  Ashley 
with  having  robbed  him  the  said  Henry 
Simons  of  the  said  three  ducats,  with  intent 
unjustly  and  wrongfully  to  subject  the  said 
James  Ashley  to  the  pains  and  penalties  in- 
flicted by  the  laws  of  this  kingdom  for  sucb 
like  oflfences.' 

To  this  indictment  Henry  Simons  pleaded. 
Not  Guilty. 

Simons  bad    before   moved  tbe  Court  of 
King's-bencb  for  a  special  jury,  which  were  wi 
follows : 

The  Special  Jurt. 

John  Morley,  of  Halstead,  esq. 
John  Godsalve,  of  Great  Baddow,  esq. 
Robert  Clarke,  of  Little  Baddow,  esq. 
Daniel  Stratton,  of  Bromfield,  esq. 
John  Olraius,  of  Bor«A,a^m,  jsq. 
George  Dodson,  of  Shenfield,  esq. 
Thomas  Brograve,  of  Great  Baddow,  es^. 
John  Hornby,  of  In^testone,  esq. 
Samuel  Ruggles,  of  Booking,  esq. 
Peter  Godfrey,  of  Wo6dford,  esq. 
Poulton  Allen,  of  Barking,  esq. 
Henry  Hall,  of  Hutton-ball,  esq. 

And  on  the  evidence  of  Mr.  Ashley,  Mr. 
Newman,  Isaac  Hubbard  the  constable,  Hicb« 
ard  Taylor,  and  others,  he  was  convicted  after 
a  trial  of  twelve  hours ;  the  jury  goine  out 
about  nine  at  night,  and  not  returning  tul  two 
in  the  morning. 

Henry  Simons  tbns  found  guilty,  and  betn^. 
upon  bail,  bis  friends,  instead  of  bringing  him 
into  court  within  the  four  first  days  of  tlie  next 
Easter  term,  which  began  tbe  15th  of  April, 
according  to  the  condition  of  the  recognizance, 
moved  the  Court  of  King's-beoch,  that  judg- 
ment might  be  respited ;  and  prayed  for  a  rule, 
that  tlie  prosecutor  might  shew  cause,  why  a 
new  trial  should  not  be  granted :  which  the 
Court  did  not  then  come  into,  there  not  beings 
then  sufficient  reason  shewn.  Whereupon  the 
following  affidavits  were  made  soon  after  : 

The  Jurymen's  AvnoAVirs  at  large. 

1.  John  Morley^  of  Halsted,  iu  the  county 
of  Essex,  esq.  saitb,  be  served  on  the  jury  at 
the  trial  of  this  cause,  at  the  last  assizes,  held, 
&c.  as  foreman  of  the  said  jury ;  and  this  de* 
ponent  on  the  evidence  ^Iven  on  the  said  trial« 
was  of  opinion,  that  the  defendant  did  put  thrcet 
ducats  into  tbe  prosecutor's  pocket ;  but  did  not 
find  tbe  same  was  done  witn  any  intent  what- 
soever.-— Tbe  deponent  saitb,  the  jury  did 
agree  to  give  their  verdict^  that  the  deponent 
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^ailty  of  potting  the  said  three  dacats  into 
the  pfosecotor's  pocket,  by  reason  it  was  sworn 
to  that^effecH ;  and  socb  was  the  verdict  in- 
tended Ut  be  given :  but  the  deponent  hath 
lately  been  inrormed,  that  the  verdict  of  the 
jnry  recorded  finds  the  defendant  guilty  upon 
the  third  ooant  in  the  indictment,  which,  the 
deponept  is  .also  informed,  is  finding  the  defen- 
dant guilty  of  putting  the  said  three  dncats  into 
the  prosecutor's  pocCet  with  a  most  malicious, 
wicked,  and  cruel  intention,  falsely  to  charge, 
and  cause  it  to  be  believed,  that  the  prosecutor 
had  robbed  the  defendant  of  the  said  three  du- 
cats :  whereas  this  deponent  and  the  rest  of  the 
jury,  did  not  find  the  same  was  done  with  any 
such  intent,  or  any  intent  whatsoever.— The 
deponent  saith,  that  the  «aid  verdict,  as  it  now 
stands,  is  contrarv  to  the  intent  of  the  deponent ; 
and  therefore  the  deponent  hath  made  this 
affidavit. 

2.  John  GodsahCf  of  Great  Baddow,  in  the 
county  of  Essex,  esq.  saith,  he  served  on  the 
jury  at  the  trial  of  this  cause,  &c.  That  the 
deponent,  on  the  evidence  gj^eo  to  him  on  the 
said  trial,  was  of  opinion,  That  the  defendant 
did  put  three  ducats  into  the  prosecutor's 
pocket ;  but  the  same  was  not  done  with  intent 
to  charge  the  prosecutor  with  felony,  or  rob- 
bery, or  other  offence,  with  any  evil  intent.— 
The  deponent  saith,  That  the  iury  did  agree 
to  give  a  verdict,  that  the  defendant  was  guilty 
of  pnttiog  the  said  three  ducats  into  the  prose- 
cutor's pocket,  by  reason  it  was  sworn  to  that 
^ffect;  and  such  verdict  was  intended  to  be 
given :  the  deponent  apprehended,  that  he  and 
Sie  rest  of  the  jury  had  given  such  verdict : 
but  the  deponent  bath  since  been  informed,  that 
the  verdict  recorded  finds  the  defendant  guilty 
on  the  third  count  in  the  indictment,  which, 
the  deponent  is  also  informed,  is  finding  the 
defendant  guilty  of  putting  the.  said  three  du- 
cats into  the  prosecutor's  pocket,  with  a  most 
malicioas,  wicked,  and  cruel  intention,  falsely 
to  charge,  and  cause  it  to  be  believed,  that  the 
prosecutor  had  robbed  the  said  defendant  of  the 
said  three  ducats:  whereas  the  deponent. and 
the  rest  of  the  jury  did  not  find,  that  the  same 
was  done  with  such  intent,  or  any  intent  what- 
soever.— ^The  deponent  saith,  That  the  said 
verdict,  as  it  now  stands,  is  contrary  to  the 
verdict  then  given  in  court— *Saith,  be  could 
not  rest  satisfied  with  such  verdict,  and  there- 
fore the  deponent  made  this  affidavit 

8.  Robert  Clarke^  of  Little  Baddow,  in  the 
coonty  of  JBssex,  esq.  saith,  That  he  served  on 
the  jury  at  the  trial  of  this  cause  last  assizes, 
held  at  Chelmsford,  in  ■  the  county  of  Essex ; 
and  that  be  was  of  opinion,  that  toe  defendant 
put  three  doca^ts  into  the  pocket  of  the  prose- 
cutor; but  that  the  same  was  not  done  with 
intent  to  charge  the  prosecutor  with  robbery, 
or  tfelony,  or  any  other  ofience,  or  with  any 
eril  intent  The  deponent  saith,  That  the  jury 
did  agree  to  give  their  verdict,  that  the  de- 
'   iant  was  guilty  of  putting  the  said  three 


dacats  into  the  proseeutor^s  pocket,  byreasoir 
it  was  sworn  to  that  effect ;  and  such  was  the 
verdict  intended  to  be  given :  that  the  deponent 
apprehended  he  and  thereat  of  the  jury  had 
given  such  verdict  t  but  the  deponent  haft  beea 
informed,  that  the  verdict,  as  taken  down  and 
recorded,  finds  the  defendant  guilty  upon  the 
third  count  in  the  indiotmient,  which,  the  de- 
ponent is  infonped,  is  finding  the  defendant 
guilty  of  putting  the  said  three  ducats  into  the 
prosecutor's  p(^et,  with  a  most  malicious^ 
wicked,  and  cruel  intention,  falsely  to  charge^ 
and  accuse,  and  cause  it  to  be  thought  and  be- 
lieved, that  the  prosecutor  had  robbed  the  said 
defendant  of  the  said  three  ducats :  whereas  the 
deponent  and  the  rest  of  the  jury  did  not  find, 
that  the  same  was  done  with  such  intent,  or 
any  intent  whatsoever.— The  deponent  saith^ 
That  the  verdict,  as  it  stands,  ia  contrary  to  the 
intent  of  the  deponent. — The  deponent  saith^ 
he  could  not  in  his  conscience  rest  satisfied 
trith  such  verdict  t  therefore  the  deponent  made 
this  affidavit  to  explain  what  verdict  he  did  in* 
tend  to  find. 

4.  Daniel  Stratton^  of  Bromfield,  in  the 
county  of  Essex,  esq.  saith,  he  served  on  the 
jury  at  the  trial  of  tnis  cause,  at  the  last  as- 
sizes, held,  &c.  That  this  deponent,  on  the 
evidence  given  to  him  on  the  said  trial,  was  of 
opinion,  that  the  defendant  pot  three  dooata 
into  the  prosecutor's  pocket ;  nut  that  the  aamt 
was  not  done  with  intent  to  charge  the  prose- 
cutor with  robbery,  or  felony,  or  any  other 
offence,  with  any  evil  intent— The  deponent 
saith,  That  the  jury  did  a^^,  that  tne  do- 
fendant  was  guilty  of  potting  the  baid  three 
ducats  into  the  prosecutor's  pocket,  by  reason 
it  was  sworn  to  that  effect ;  and  such  was  the 
verdict  intended  to  be  given.  The  deponent 
apprehended  he  and  the  rest  of  the  jorv  had 
given  such  verdict :  but  the  deponent  bath  late- 
ly been  informed,  that  the  verdict  recorded 
finds  the  defendant  guilty  on  the  third  count  vk 
the  indictment,  which,  tne  deponent  is  also  in- 
formed, is  finding  the  defendant  guilty  of  put- 
ting the  said  three  ducats  into  the  prosecutor's 
pocket,  with  a  most  malicious,  wicked,  and 
cruel  intention,  falsely  to  charge,  and  cause  to 
be  believed,  that  the  prosecutor  bad  robbed  the 
defendant  of  the  said  three  ducats:  whereas 
the  deponent,  and  the  rest  of  the  jury,  did  not 
find  the  same  was  done  with-  siich  intent,  oc 
any  intent  whatsoever.  The  deponent  saith, 
the  verdict,  as  it  now  stands,  .is  contrary  to  the 
intent  of  the  deponent.  Saith,  he  could  not 
rest  satisfied  with  such  verdict ;  and  therefore 
the  deponent  made  this  affidavit 

5.  John  ObmiMy  of  Boreham,  in  thfe  coonty 
of  Essex,  esq.  saith,  he  served  ou  the  jury  at 
the  trial  of  this  cause,  &c.'  That  this  depo- 
nent, on  the  evidence  given  on  the  said  trial, 
was  of  opinion.  That  the  defendant  did  put 
three  ducats  into  the  prosecutor's  pocket;  hut 
the  same  was  not  done  with  intent  to  charge 
the  proeecntor  with  robbery,  or  felony,  or  any 
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•tbtf  offmoe.  SaiUi»  Timt  the  jury  did  agree, 
IbMthe  defendaot  WM  guilty  of  putting  the 
«ud  Ibree  ducate  id  the  proieeiitor's  piicket,  by 
feesoB  iiwaa  •worn  to  thai  effect;  and  sucb 
only  waa  tlie  vardict  inleaded  to  be  giTeo.  The 
depoieol  apprelKads  sucb  Terdict  waa  given : 
but  tbe  deponent  bath  been  informed,  tbat 
tba  verdict  aa  reoorded,  finds  tbe  defondant 
gQiky  of  putting  tbe  said  three  ducats  into 
Ibe  proaeoiilar*a  pockety  with  a  most  mali- 
fiious  and  cruei  intention,  falaely  to  charge, 
and  cause  it  to  be  ibougbt  and  t»elieved,  that 
tbe  proaecniav  bad  whM  tbe  said  defendant 
nf  tbe  said  three  dueats :  whereas  tbe  depo> 
jBcnt  and  tbe  reat  of  tbe  jarjr  did  not  find  tbe 
aaane-was  done  with  aay  ill  intent  whataoever. 
The  deponent  saith,  when  tbe  jury  came  into 
oonit,  there  tvaa  aueha  crowd  and  noiae  witbia 
mtd  witbeolthncenrt,  that  the  deponent  conU 
not  bear  dtatnctly  what  tbe  jodge,  who  tried 
tbe  eanse,  said  or  explained  to  them.  Saitb, 
that  he  did  not  imderataad  the  nature  of  the 
third  count  of  tbe  aaid  indictment  Haith,  that 
the  verdict,  as  it  stands,  is  contrary  to  the  in- 
tent of  this  deponent.  Tbe  deponent  saith,  he 
tfoohl  not  in  bis  conscience  reat  satisfied  with 
cnch  verdict;  and  therefore  did,  together  with 
Patar  Godfrey  and  Poulton  Allen,  esqrs.  two 
otheEaof  the  jury,  lately  wait  on  the  judge, 
who  tried  the  cause,  and  explained  to  liim  what 
▼ardiot  they  iotendeil  to  find:  and  ahm  ac- 
^nainlsd  him,  that,  by  reason  of  tbe  noise  in 
eonrti  the  deponent  could  not  understand  tbe 
judge's  explanalion  of  the  aaid  third  count  of 
tbe  aaid  indictasena,  or  the  nature  thereof. 

d.  Gsorge  Dodum^  of  Sbenfield,  in  tbe 
caonly  of  Kaaex,  eaq*  aaitfa,  be  aerved  on  tbe 
jury  at  the  Irial  of  this  eaoae,  at  the  last  aa- 
sinas,  held,  &c.  That  thia  deponent,  on  the 
evideiMie  gisen  him  on  the  aaid  trial,  waa  of 
opinion,  that  the  defendant  nut  three  ducats 
into  tbe  prosecutor's  pocket ;  nut  tlie  same  waa 
not  dene  with  intent  to  charge  the  proaecotor 
with  robbery,  or  feloBy,  or  any  other  ofienee, 
with  any  evd  intent^The  deponent  saith,  tbe 
jury  did  agree  to  five  their  verdict,  Tbat  the 
deiendant  was  guuty  of  pntting  three  dueaife 
into  tbe  proaeautor'a  pocket,  by  reaaon  it  was 
sworn  to  tbat  effeet ;  and  such  wa%  the  ver- 
dict intended  to  be  given :  the  deponent  appre- 
hended he,  and  the  rest  of  the  jury,  bad  given 
%ioh  verdict:  but  ^be deponent  bad  lately  bean 
infonned,  that  the  verdict  reoorded  finda  the  de- 
iradant  guilty  on  the  third  count  in  the  indict- 
ment, which,  tiie  deponent  ia  also  inlbrmed,  is 
finding  the  defiendant  guil^  of  putting  the  aaid 
three  ducats  into  the  proaecntor's  pndket,  with 
n  most  malicious,  wicked,  and  cruel  intention, 
falsely  to  charge,  and  cause  it  to  he  believed, 
•  that  the  prosecutor  bad  robbed  the  aaid  de- 
fendant of  the  said  three  ducata :  whereaa  the 
deponent,  and  the  reat  of  the  jury,  did  not 
find  the  aaroe  waa  done  with  aoch  intent,  or 
anj  intent  whatsoever.  And  the  de|ienent 
aaath,  that  when  the  judge,  who  tried  the  canae, 
did  expteio  to  the  dsponent,  and  the  raat  of  the 


jury,  tbe  nature  of  tbe  indictment,  the  depo* 
nent  did  reply,  We  find  guilty  of  no  intent  | 
but  cannot  aay  whether  the  judge  heard  him. 
.The  deponent  aaith,  that  tbe  verdict,  aa  It  now 
atanda,  ia  contrary  to  tbe  intent  of  this  dope- 
nent.  Saitb,  he  could  not  rest  aatiafied  with 
such  verdict;  and  therefore  made  thia  affi* 
davit. 

7.  Thomas  Brograve^  of  Great  Baddow,  in 
the  county  of  £smx,  esq.  saicb.  That  be  serr- 
ed  on  the  jory  at  the  trial  of  this  cause,  at  the 
last  assizes,  held  at  Chelmsford,  for  the  county 
of  Essex ;  and  this  deponent,  on  the  evidence 
given  to  him  and  them  on  tbe  said  trial,  was  of 
opinion,  that  the  defendant  did  put  three 
ducats  into  tbe  pocket  of  tbe  prosecutor ;  but 
tbat  the  same  was  not  done  with  an  intent  to 
prosecute  the  said  James  Ashley]  for  felony 
or  robbery :  the  deponent  apprehended  he  and 
the  rest  of  the  jury  had  given  such  verdict : 
but  the  deponent  hath  lately  been  iofi>ra\ed, 
that  the  verdict  of  the  jury,  as  taken  down  and 
recorded,  finds  the  deiendant  guilty  upon  the 
third  count  in  tbe  iodictroent,  which,  this  de- 
ponent is  also  informed,  is  finding  the  defend- 
ant guilty  of  putting  the  said  three  ducats  into 
the  prosecutor's  pocxet,  with  a  most  malicious, 
wicked,  and  cruel  intention,  falsely  to  charge 
and  accuse,  and  cause  it  to  be  thought  and  be 
believed,  that  tbe  pn>secutor  had  robbed  the 
aaid  Henry  Simons  the  defendant  of  tbe  said 
three  ducats :  whereas  tbe  deponent  and  tbe 
rest  of  tbe  jury  did  not  find,  that  the  same  was 
done  with  intent  as  aforesaid.  Tbe  deponent, 
saith,  that  the  aaid  verdict  as  it  now  stands,  ia 
contrary  to  the  true  intent  of  this  deponent : 
therefore  the  deponent  maketh  this  affidavit  to 
explain  what  verdict  they  did  intend  to  find. 

8.  Joseph  Hornby f  of  Ingatestone,in  tbe 
county  of  Essex,  eso.  saith,  he  aerved  on  tbe 
jury  at  tbe  trial  of  this  cauae,  &e.  And  that 
it  appeared  to  tbe  deponent,  on  the  evidence 
given  on  the  aaid  trial,  tbat  the  defendant  did 

Kt  three  ducata  into  the  praaecutor's  pocket; 
t  on  tbe  evideaoe  given  to  tbe  deponent  bv 
Crisp  €lasooyne,  esq.  alderman  of  London,  it 
appeared  te  the  deponent,  that  tho  seme  wns 
not  done  with  a  malicious,  wicked,  and  cruel 
intention,  folsely  te  charge,  and  cauae  it  to  be 
believed,  that  the  proaecutor  bad  robbed  the 
defendant  of  tbe  aaid  three  ducata,  or  with 
any  evil  intent.  The  deponent  saith,  that 
the  jury  agreed  to  give  their  verdict,  Tlwt  the 
defendant  waa  guilty  of  putting  the  said  three 
ducata  into  tbe  prosecutor's  pocket,  by  reasoa 
it  was  swom  to  ttbat  effect ;  and  auch  waa  tbe 
verdiot  intended  ta  be  given:  and  the  deponent 
apprehended,  that  auch  verdict  was  given. 
The  dcfoneot  aaith,  tbat  when  the  jury  canae 
into  the  court  to  bring  in  their  verdict,  there 
waa  anch  a  crowd  and  noiae  in  tbe  oouit,  tbat 
tbe  deponent  could  not  bear  what  tbe  judge, 
who  tned  tbe  cauae,  aaid  or  explained  to  them, 
Saith,  he  did  not  understand  the  nature  of  tbe 
third  oonnt  of  the  indiclmeat,  for  the 
nfonsaidft 
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9^  10.  Peifr  Oodfrey^  of  Woodford,  and  ^ 
S^mmei  Ruggiet^  of  Bockiogr,  Id  tbe  oouDtv  of 
£vex«  esquireOt  levoimUy  wakfe  oath,  tbat  tlie^ 
flereraUy  aerved  on  tbe  jury  at  the  trial  of  this 
caMMe,  iLe  laal  aaaiseB,  &o.  aod  8ay,4hat  tlieae 
deponeots,  on  tbo  evidence  given  them  on  the 
Bald  irialy  were  of  opinion,  that  the  defendant 
did  |Nil  three  ducats  into  the  prosecutor's 
pocket,  hot  the  same  was  not  done  with  intent 
to  charge  the  prosecutor  with  robberj,  or  fe- 
Isay,  or  any  odier  offence,  or  any  evil  intent 
The  deponents  say,  tbe  jury  did  agree  to  give 
Ibeir  ▼erdict,  that  tbe  defendant  was  guilty  of 
pottm^  the  said  three  dacata  into  the  prose- 
«alor*a  pocket,  by  reason  it  was  sworn  to  that 
cflfect. — The  deponents  apprehended,  that  they, 
and  the  rest  of  the  jary,  had  given  such  ver- 
dict: but  the  deponents  have  been  informed, 
that  the  Tcrdict  of  the  jury,  as  is  recorded, 
finds  the  defendant  suilty  on  the  third  count 
in  the  indictment,  which,  the  deponents  are 
also  iiilbrmed,  is  finding  tbe  defendant  guilty 
Of  pottiiqi^  the  aaid  three  ducats  into  the  pro- 
secoloPs  pocket,  with  a  most  malicious,  wicked, 
and  cmel  intenti<Hi)  falsely  to  charge,  and  cause 
it  to  be  believed,  that  the  prosecutor  had  robbed 
the  defendant  of  the  said  three  dnCats :  where- 
ai,  wh€»  these  deponents,  and  the  rest  of  the 
jurv  came  into  court,  there  was  such  a  crowd 
and  noise,  that  the  deponents  could  not  bear 
distinctly 'what  the  judge,  who  tried  tbe  cause, 
said  or  explained  to  them.  Say,  that  they  did 
not  understand  the  nature  of  tbe  third  count 
of  the  said  indictment,  for  the  reasons  afore- 
said ;  tbe  deponents  say,  that  the  verdict,  as  it 
BOW  stands,  is  contrary  to  the  intent  and  mean- 
ing of  these  deponents. .  This  deponent,  Peter 
Godfrey,  for  himself,  saith,  he<M}uld  not  rest 
satisfied  with  such  verdict ;  therefore  this  de- 
Meat  did^  together  with  John  Olmius  and 
Fonhoft  AMeu,  escj^aires,  two  others  of  the 
jonm,  wait  on  the  judge  who  tried  tbe  cause, 
and  explained  to  him  wnat  verdict  they  intend- 
ed to  find ;  and  also  acquaint  him,  that,  by  rea- 
•SB  ^  the  noise  in  tbe  court,  this  deponent 
eaald  not  understand  the  judge's  explanation  of 
the  aaid  third  count  of  tbe  said  indictment,  or 
the  Bature  thereof. 

11.  P&ultim  AlUut  of  Barking,  in  tbe  county 
Sf  Eeaex,  eaq.  saith,  that  the  deponent  served 
on  the  jury  at  tbe  tria)  of  this  cause,  &c.  That 
llie  dcmxient,  on*  the  evidence  given  to  him  on 
Ihe  said  trial,  was  of  opinion,  tbat  tbe  defen- 
dant did  pot  three  ducats  into  the  prosecutor's 
pocket ;  but  the  same  was  not  done  with  intent 
la  charge  with  robbery,  or  felony,  or  fhiy  other 
ofibnoe.  Tbe  deponent  saith,  tbat  the  jury  did 
agree  to  give  a  verdict,  tbat  tbe  defendant  was 
gmlty  of  potiiog  the  said  three  ducats  into  the 
pmseculor's  potket,  by  reason  it  was  sworn  to 
fiiat  eflSrct. — Tbe  deponent  apprehended,  he 
ami  tbe  rest  of  the  jury  had  given  such  a  ver- 
Act :  but  tbe  de|ioneut  hath  lately  been  inform- 
ed, that  the  verdict,  as  is  recorded,  finds  tbe 
defendant  guilty  on  tbe  third  count  in  the  in- 
dictineot,  which,  the  deponent  is  also  iofbrmed, 
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is  finding  tlie  defendant  guilty  of  patting  the 
said  tliree  ducats  into  tbe  prosecutor^s  poeket» 
with  a  most  malicious,  wicked,  and  cruel  in- 
tentioo,  falsely  to  charge  and  accuse,  and  cause 
to  be  believed,  that  the  prosecutor  had  robbed 
the  said  defendant  of  the  said  three  ducatsc 
whereas  the  deponent,  and  the  rest  of  the  jury, 
did  Bot  find  the  sanae  was  done  with  such  ik* 
tent,  or  any  ill  intent  whatsoever. — Tbe  depo- 
nent saith,  when  the  jury  came  into  court  to 
give  thttr  verdict,  there  was  such  a  crowd  and 
noise,  that  the  deponent  could  not  hear  dis- 
tinctly what  the  judge,  who  tried  the  causOy 
said  to  them. — ^Tbe  deponent  saith,  be  did  not 
understand  the  nature  of  the  third  count  of  the 
said  indictment,  which  the  deponent  could  uot^ 
for  the  reason  aforesaid,  hear  the  judge  explain, 
— ^The  deponent  saith,  that  the  said  viardict,  as 
it  atanda,  ia  contrary  to  the  meaning  of  this 
deponent — ^Tbe  deponent  saith,  that  he  coukl 
not  be  satisfied  with  such  verdict:  therefore 
the  deponent  did,  together  with  Peter  Qodfi^jr 
and  John  Olmius,  esquires,  two  other  of  th6 
jurors,  watt  on  the  judge,  who  tried  the  cause, 
and  explain  to  him  wh&t  verdict  they  intended 
to  find ;  and  also  acquaint  him,  that,  by  reasoa 
of  tbe  noise  in  the  coiirt,  the  deponent  could 
not  understand  the  judge's  explanation  of  the 
said  third  count  of  the  said  indictment,  > 

13.  Henty  Hall,  of  Hutton  Hall,  in  th« 
county  of  Essex,  esq.  saith,  he  served  on  the 
jury  at  tbe  trial  of  mis  cause,  the  last  assizes, 
&c.  That  the  deponent,  on  the  evidence  to  him 
giren  on  the  said  trial,  was  of  opinion,  that  the 
defendant  did  put  three  ducats  into  the  prose- 
cutor's pocket,  but  the  same  was  not  done  with 
intent  to  charge  the  prosecutor  with  robbery, 
or  felony,  or  any  other  offence,  with  any  evil 
intent.— The  deponent  saith,  tbat  tbe  jury  did 
agree,  that  the  defendant  was  guilty  of  putting 
the  said  three  ducats  into  tbe  prosecutor's  pocket, 
as  sworn  to  that  effect ;  which  was  the  verdict 
intended  to  be  given.  The  deponent  appre- 
hended, he  and  the  rest  of  the  jury  had  givea 
such  verdict ;  but  the  depouent  bath  been  in- 
formed, that  the  verdict  recorded  finds  tbe  de- 
fendant guilty  on  the  third  count  in  the  indict- 
ment) which,  the  deponent  is  also  informed,  is 
finding  the  defendant  guilty  of  putting  the  said 
three  ducats  into  the  prosecutor's  pocket,  witk 
a  most  malicious,  wicked,  and  cruel  inkentiojo^ 
falsely  to  charge,  accuse,  and  cause  it  to  be 
believed,  that  the  prosecutor  had  robbed  tbe 
defendant  of  the  said  three  ducats :  vih^reaa 
the  deponent,  and  the  rest  of  the  jury,  did  not 
find  the  same  was  done  with  any  Nuch  iuient, 
or  with  any  intent  whatsoever.— The  de|>onent 
Haith,  that  the  said  verdict  is  i-ontrary  to  the 
intent  of  this  deponent. — ^The  deponent  saith, 
he  could  not  rest  satisfied  with  such  verdict ; 
aod  therefbre  he  made  this  afiidavit. 

John  Morley,  of  Halsted,  Robert  Clarke,  of 
Little  Baddow,  Thomas  Broiriave,  of  Great 
Biuhlow,  and  Jphn  Oodsalve,  of  Great  Bad- 
dow, esqrs«*^Swoni  23d  of  April,  1753,  bj 
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Richard  Raymeot,  commissioner,  at  their  owo 
houses. 

John  Olmius,  of  Borebam,  and  Daoiel  Strat- 
ton,  oF  Brom field,  esqrs.-— Sworn  the  same  day, 
by  Uie  said  commissioner,  at  the  Saracen's 
Head  inn,  Chelrasford. 

Geori^e  Dodson,  of  Shenfield,  and  Henry 
Bail,  of  Button  Hall,  esqrs. — Sworn  23d  of 
April,  by  Brown  Chambers,  commissioner,  at 
their  own  houses. 

Poulion  Allen,  of  Barkin$|f,  Peter  Godfrey, 
of  Woodford,  and  Samuel  Rugfirles,  of  Bock* 
inffy  esqrs. — Sworn  22d  of  April,  before  judge 
Wright. 

John  Hornby,  of  Ingatestone^  esq.— Sworn 
d7tb  of  April,  in  court 

An  AFFiDAvrr  tending  to  prove  the  Jury's  due 
recording  Henry  Simons's  ConylctioD  in 
public  Ck^urt. 

Comeliu*  Norton,  of  Red-Lion-atreet,  Clerk* 
enwell,  in  the  county  of  Middlesex,  solicitor  for 
the  prosecutor  in  this  cause,  maketh  oath,  and 
8aith,he  was  present  in  court  when  the  jury, who 
tried  this  cause,  publicly  delivered  their  verdict : 
the  deponent  saith,  the  account  thereof,  and  the 
whole  transaction  relating  thereto,  is  hereafter 
impartially  set  forth,  according  to  the  best  of 
the  deponent's  knowledge  and  belief. — First, 
the  deponent  saith,  that  about  one  of  the  ck)ck 
of  the  next  day,  after  this  cause  was  tried,  the 
jury,  who  tried  the  same,  having  assembled 
together,  came  into  open  court,  and,  having 
been  called  over,  respectively  answered  to  their 
names  :  they  were  asked  by  the  associate, 
whether  they  did  abide  by  the  verdict  they 
gave  his  lordship  in  private?  To  which  the 
foreman  of  the  jury,  or  one  of  them,  answered, 
they  did.  Upon  which  the  associate  replied, 
then  this  is*  the  verdict,  you  find  the  defendant 
guilty.  By  which  this  deponent  understood, 
the}^  found  the  defendant  guilty  generally  on 
the  indictment.  For  immediately  thereon,  the 
honourable  Mr.  Justice  Foster,  who  tried  the 
cause,  got  up,  and  told  the  jury,  that  he  appre- 
hended they  could  not  find  the  defendant  guilty 
of  the  whole  indictment ;  for  that  the  prosecu- 
tor had  not  given  evidence  to  support  th^  first 
and  second  count  laid  in  the  indictment:  but 
be  thought  there  was  evidence  to  support  the 
third  count:  and  then  the  said  Mr.  Justice 
Foster  took  great  care  and  pains  to  explain  the 
difference  between  the  several  counts,  and  de- 
clared it  as  his  opinion,  that,  if  they  found  the 
defendant  guiltv  of  the  said  third  count,  they 
should  acquit  him  of  the  rest. — Whereupon 
George  Dodson,  esq.  who  was  one  of  the  jury, 
declared  himself  to  the  Court,  that  they  found 
the  defendant  guilty  of  no  intent,  or  to  that 
effect — ^To  which  the  honourable ^udge  replied, 
then  ^ou  must  acquit  him  ;  for  it  is  the  intent 
consUtutes  the  oncnce,  or  to  that  purpose: 
and  recommended  it  to  the  jury  to  go  out,  and 
re-coAS»der  of  their  ver«{ict. — In  answer  wbere^ 
|o  one  of  the  jury  repliedi  My  lord,  we  have 
considered  U  u  much  as  we  conld  consider  it. 


— ^The  deponent  ssith,  he  believes  that  there- 
U|)bn  the  judge  read,  or  ordered  to  be  read,  the 
said  third  count;  and  asked  the  jury,  if  they 
believed  the  witnesses  ?  and  some  one  or  more 
of  them  answering,  they  did ;  the  judge  said, 
gentlemen,  you  roust  connect  the  whole  evi-i 
dence  together.  Whereupon  the  jury  ap- 
peared to  the  deponent  to  consider  of  what  the 
judge  said  to  them ;  and  in  a  abort  time,  as  the 
deponent  apprehends,  brought  the  defendant  in 
guilty  of  the  third  count  in  the  iudictmeut,  and 
acquitted  him  as  to  the  rest :  and  the  verdict 
recorded  in  that  manner. — The  deponent  saith, 
that,  after  the  verdict  so  recorded,  they  were 
desired  to  hearken  to  it:  the  associate  said, 
Gentlemen  of  the  jury,  you  find  the  defendant^ 
guilty  of  the  third  count  in  the  indictment,  and* 
acquit  him  of  all  the  rest. — In  answer  to  which, 
they  some  one  or  more  of  them  answered, 
Yes ;  and  withdrew  from  the  bar  seemingly 
well  satisfied. — Saith,  he  stood  very  near  to  the 
jury,  when  they  delivered  their  verdict,  and 
heard  distinctly  the  whole  that  passed  on  that 
occasion  :  and  the  deponent  doea  not  renaem- 
ber,  in  his  conscience,  that  there  was  a  great 
crowd  or  noise  in  the  court  at  that  time.-^ 
Saith,  that  the  whole  transactiou  aboye  related 
is  impartially  set  forth,  as  the  deponent  be- 
lieves :  and  that,  if  the  deponent  bath  made 
any  mistake  therein,  nositively  saith,  it  is  not 
by  design:  .and  humbly  submits  the  truth 
thereof  to  the  honourable  judge  who  tried  the 
said  cause.  C.  Nobton. 

Sworn  before       Judge  Foster. 

These  aflidavits  of  the  jurybeing  obtained, 
another  application  was  made  to  the  Court  of 
King's -bench ;  whereupon  the  Court  wss 
pleased  to  make  a  rule  for  Mr.  Ashley  to  shew 
cause,  why  a  new  trial  should  not  be  granted  P 
Which  being  spoke  to  by  -nine  several  counsel, 
who  took  up  the  Court  several  days  in  the 
hearing,  the  Court  was  pleased  to  adjudge  a 
new  trial:* 

Accordingly  a  second  trial  came  on  for  the 
same  fact,  at  Chelmsford  assises,  Jaly  ifi 
1759,  before  Mr.  Justice  0euniaon,  by  a  Spe- 
cial Jury,  on  the  same  indictment. 

*  "  Which  (says  J.  Ashley)  is  the  first  pre- 
cedent of  the  kind  to  any  person  whp  bad  been 
convicted  of  a  criminal  offence."  See  Ashley's 
Case  and  Appeal,  page  S3.  In  the  same  pHPB 
he  adds,  <*  In  the  mean  time,  actions  having 
been  brought  (by  Simons)  aninst  me  (J*  ^0  ** 
the  prosecutor,  Isaac  Hubbard  the  constable, 
Richard  Ta)  lor  and  John  Newman,  on  acoouot 
of  altering  the  warrant,  and  thereby  ignorsotly 
detaining  the  said  Henry  Simons  in  custo<ly, 
till  the  warrant  was  properly  backed  (by  a  jus- 
tice of  peace  for  the  county  of  Enex,)  tms 
cause  was  tried  before  tlie  lord  chief  justice 
Lee,  at  Guildhall,  London,  July  9,  1763; 
when  the  jury  gave  a  verdict  for  900L  agaioflt 
me,  (J.  A.)  Richard  Taylor,  and  John  New- 
man ;  and  the  costs  were  taxed  nt  70/.''  Formff 
^ition,  f 
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533.  The  Trial  of  Timothy  Murphy,*  for  Felony  and  Forgery,  on 
Saturday  the  13th  Day  of  January,  before  the  Right  Hon. 
Sir  Crisp  Gascoyne,  knt,  Lord-Mayor  of  the  City  of  London, 
the  Right  Hon,  the  Lord  Chief-Baron  Parker,  and  others  of 
his  Majesty's  Justices,  &c.  at  Justice-Hall,  in  the  Old-Bailey, 
for  the  City  of  London  :  2(>  George  IL  a.  d.  1753. 


CL  of  Arr,  CRYER,  make  proclamati^D. 

Cryer,  Oyez !  Oyez!  Oyez\  You  good 
nen  of  Cbe  city  of  liondoD^  tammoned  to  ap- 
pear here  this  day,  to  try  between  our  sove- 
reign lord  the  king,  and  the  prisoners  that  shall 
be  at  the  bar,  answer  to  your  names  as  you 
shall  be  called. 

Then  the  Jury  were  called  oyer. 

CL  of  Arr.  Set  Timothy  Murphy  to  the  bar. 
(Which  was  done). 

CL  cf  Arr,  flow  ^yest  thon,  Timothy 
Murphy,  art  thon  guilty  of  the  felony  whereof 
thou  standest  indicted,  or  not  guilty  ? 

Fraoner.  Not  Guilty. 

CL  of  Arr,   Culprit,  hew  wilt  thou  be  tried  ? 

Friumer.  By  Ood  and  my  country. 

CL  of  Arr,  Ood  send  thee  a  good  deliver" 
ance ! 

.    You,  Timothy  Bf urphy,  the  prisoner  at  the 
bar,  hearken  to  what  is  said  to  you. 

These  good  men,  who  are  now  called,  and  do 
here  appear,  are  those  that  are  to  pass  between 
our  soTereign  lord  the  king  and  you,^upon 
Tonr  life  and  death ;  if  therefore  you  will  chal- 
lenge them,  or  any  of  them,  you  must  chal- 
lenge them  as  they  come  to  the  book  to  be 
sworn,  before  they  are  sworn  ;  and  you  shall 
be  heard. 

CL  of  Arr.  Call  Thomas  Batten.  (Who  ap- 
pealed.) 

CL  of  Arr,  Crier,  give  the  book  to  Mr. 
Batten. 

Yon  shall  well  and  truly  try,  and  true  deli- 
▼erance  make,  between  our  sovereign  lord  the 
king,  and  the  prisoner  at  the  bar,  whom  you 
shall  have  in  charge,  and  true  verdict  give,  ac- 
cording to  your  erideoce:  So  help  you  God ! 

Ib  iDte  manner  the  other  eleven  were  sworn. 

• 

Jury. 

Thomas  Batten^  Edward  Pope, 

Robert  Holaday.  William  Bitherny^ 

Thomas  Godeooogh,  Gilpin  Russel, 

Peter  Bredal,  Richard  Pargiter^ 

John  Goldsmith,  Robert  Nash, 

James  Callings,  James  Elliot. 

^  

CL  of  Arr.    Cdunt    these.    (They  were 
ceooted.) 
Crier.  Are  yon  all  sworn,  gentlemen  P 

^■'■1  II  ■  ■  III! 

r  *  Taken,  with  leave  of  the  Court,  by  T. 
Gnmey,  short- hand  writer,  at  the  Sessions- 
bouse  ID  the  Old- Bailey. 


Jury.  Yes. 

CLofArr,  Make  proclannation. 

Crier,  Oyez !  Oyez !  Oyez!  If  an^ of  yoU 
can  inform  my  lords  the  king's  justices,  the 
king*s  Serjeant,  (he  king's  attorney-general,  or 
this  inquest  now  to  be  taken,  of  the  felony  and 
forgery  of  which  the  prisoner  at  the  bar  stands 
indicted,  let  them  come  forth;  and  they  shall  be 
heard,  for  now  the  prisoner  stands  at  the  bar 
upon  his  deliverance. 

CLofArr.  Timothy  Murphy,  hold  up  thy 
hand.    (Which  he  did.) 

Gentlemen  of  the  jury,  look  upon  the  pri- 
soner, and  hearken  to  his  cause:  he  stands  in- 
dicted by  the  name  of  Timothy  Murphy,  late 
of  London,  yeoman,  for  that  he,  after  the  29lh 
of  June,  1739,  to  wit,  on  the  9th  of  February, 
in  the  24th  year  of  his  present  majesty's  reign, 
with  force  and  arms,  at  London,  viz.  in  the 
parish  of  St  Benedict,  near  St.  Paul's  wharf, 
in  the  ward  of  Castle-Baynard,  in  London 
aforesaid,  feloniously  did  falsely  make,  forge, 
and  counterfeit,  and  .cause  and  procure  to  be 
falsely  made,  forged,  and  counterfeited,  and 
willingly  act  and  assist  in  the  false  making, 
forging,  and  counterfeiting,  a  certain  Wi\|  and 
Testament,  purporting  to  be  the  last  Will  and 
Testament  of  John  Wilkinson :  the  tenor  of 
which  said  Will  and  TesUment  is  as  follows, 
that  is  to  say, . 

*  In  the  name  of  God,  Amen.  John  Wil- 
(  kinson,  late  of  the  Princess  Amelia,  being  of 

<  sound  and  disposing  rannd  and  memory,  maka 

*  this  my  last  will  and  testament ;  nrst  and 
'  principally  commend  mv  soul  into  the  hands 
'  of  the  Almighty  God,  hoping  for  remission 
^  of  all  my  sins,  through  the  merits  of  Jesus 

*  Christ,  my  blessed  Saviour  and  Redeemer, 

*  and  my  body  to  the  earth  or  sea,  as  it  shall 

*  please  God;  and  as  for  such  worldly' estate 

*  and  effects  which  I  shall  be  possessed  of,  or 

*  tilted  (meaning  entitled)  unto  at  the  time  of 

*  my  decease,  i  give  and  bequeath  the  same 

<  followeth,  that  is  to  say,  unto  my  loving 

*  friend  John  Daunt,  of  Lisbon,  in  the  king- 

<  dom  of  Portugal,  victualler,  all  such  salary  or 
«  salaries,  prize-money,  bounty-money,  wages, 

*  tickets,  sbort-allowance-money,  smart-money, 
( and  all  other  sum  or  sums  of  money  that 

*  shall  be  dne  to  me  at  my  decease :  and  I  do 

<  hereby  grant  the  said  John  Daunt,  whole 

*  and  sole  executor  of  my  last  will  and  testa- 

*  ment,  and  I  do  hereby  revoke  and  disannul 

<  other  wUU)  at  any  time  by  mc  before  made : . 
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'  and  I  do  horeby  nomioate,  conttitute,  and 

*  appoint  the  saitrjobn  Daunt,  excta<*  faieao- 
'  inif  executor)  of  this  my  lait  will  and  testa- 
'  nient ;  and  I  do  give  and  bequeath  unto  my 

*  said  executor,  all  the  rest  and  of  my  estate 

*  whatsoever,  both  real  and  personal,  hereby 

*  rebuking  and  making   void  all  others   and 

*  former  wilb  by  me  heretofore  iftade  as  afore- 
*^  said,  declare  this  to  be  ny  last  wiH  and  testa- 

*  meat.    I9  witness  whereef,  1  kaye  hereunto 

*  set  my  hand  and  seal,  this  5th  day  of  May, 

*  in  the  year  of  onr  l^ord,  1747. 

^•Jo"'  WlLKIMSON.' 

'  Signed,  sealed,  published,  and  declared,  by 

'  the  said  John  Wilkimott,  (meaoin^  by 

L.  I^,  *  the  said  iobtt  Wilkinson)  as  and  ibr  his 

<  last  will  and  teatameat,  in  the  prrsenta 

*  (meaning  presence)  of  us  who  kuave 

*  hereunto  subscribed  our  uames,  as  wit- 

*  Bess,  m  Ihe  presents  (meaning  presence) 

*  of  the  testator.         *  TaoMAS  Cartt. 

*  DiNISH  COIXINS.' 

With  ao  intent  to  defi«ud  Thomas  Noads, 
against  the  form  of  the  statute  in  such  case 
made  and  proTided.  There  are  seTeral  other 
cotAits  in  the  iodictment  for  publishing  the  said 
forged  Will,  with  the  like  iuten^oo  to  defraud 
ibe  said  Noads,  ^c. 

Upon  this  indictment  he  hath  been  ar- 
raigned, and  thereunto  bath  pleaded  Not 
Guilty,  and  for  his  trial  hath  pnt  himself  upon 
God  and  his  country,  which  country  you  are ; 
J^our  cbaige  is  to  inquire  whether  he  be  guilty 
of  the  felony  and  forgery  whereof  be  stands  in- 
dicted, in  manner  and  form  as  be  stands  in- 
dicted^ or  not  guilty. 

Mr.  Bomber  Gateoyne  having  opened  the  in- 
dictment. 

The  HonouraUa  Mr.  Hume  Campbell  (bro- 
ther to  tbe  earl  of  Marohmont)  spoke  as  fol- 
lows: 

May  i(  please  your  lordship,  and  you, 
^ntlemen  of  the  jury,  J  am  counsel  on  the 
aide  of  this  prosecution.  Yeu  have  heard  from 
the  indictment,  that  the  person  who  now  stands 
a  prisoner  before  yon,  is  charged  with  the  foi^ 
gery  of  a  pretended  will  of  one  John  Wilkin- 
son, in  order  to  defraud  Thomas  Noads  of  a 
consiile^rable  sura  of  money.  And,  gentlemen, 
was  there  nothing  more  requisite  in  this  case, 
than  to  open  the  evidence  which  shews  the 
prisoner's  guilt;  had  no  artifice  been  used,  no 
extraordinary  attempts  been  made,  to  prevent 
or  to  prejudice  this  trial,  I  should  scarce  have 
appeared  here  to  give  you  any  trouble  at  all. 
And  now  1  am  here,  1  should  have  been  glad,  if 
the  conduct  of  a  person  acting  for  the  prisoner, 
and  who  now  hears  me,  had  permitted  me  to 
state  ouly  such  facts,  as  prove  tbejusticeof  the 
prosecution.  But  from  what  happeoe<l  this  ses- 
sion as  well  as  the  last,  in  relation  to  this  trial ; 
from  au  iniimation  thst  the  baffled  attempt  to 
try  the  pniserutor  on  the  evidence  of  the  pri- 
soner, \MHild  be  turned  into  an  endeavour  to 
avoid  or  discredit  tht  testiiuopy  of  that  pnae- 


eutor  ;  it  becomes  necessary  for  me  to  rebtte 
facts  of  an  earlier  date  than  1  should  otherwise 
have  done,  and  circumstances  I  should  have 
wished  not  to  mention :  these  will  prepare  you 
for,  what  may  arise  io  the  coarse  of  the  trial, 
and  enable  ypu  to  understand  what,  1  guess, 
the  learned  p^entlemen  I  see  here  on  the  other 
side  will  insist  on. 

You  all,  doubtless,  have  heard,  that  some 
years  ago,  in  the  time  of  war,  several  priva- 
teers, four  in  number,  were  fitted  out  by  the 
merchants  of  Bristol  and  London,  by  the  name 
of  the  Royal  Family :  00  board  one  of  these 
ships  (the  Princess  Amelia)  one  John  Wilkin- 
son entered  as  a  midshipman :  the  ships  pot 
to  sea,  and  having  taken  prizes  of  great  value, 
Mr.  Henry  Casamaijor  of  Bristol  was  appointed 
agent  for  the  payment  of  the  sailors,  for  whom 
it  was  thought  most  convenient  they  shouM 
he  paid  at  Bristol ;  but  as  some  persons  might 
have  occasion  to  call  for  their  money  in  Lob< 
doe,  Mr.  Casamaijor  employed  a  penwn  in 
towDy  who  was  to  write  to  him,  that  money 
might  be  remitted  to  pay  them ;  that  penoa 
was  Thomas  Noads,  a  gentleman  who  has  ud- 
fortnnately,  by  that  situation,  brought  his  naine 
into  ouestion  in  this  place,  and  is  ^come  (God 
only  knows  why)  the  object  of  the  reseBtment 
of  a  man  whose  name  I  must  presently  men- 
tion to  you,  though  much  to  his  discredit  and 
dishonour. 

Mr.  Noads  being  thus  employed,  and  in  Au- 
gust 1750,  notice  having  been  given  that  all 
the  sailors  might  receive  their  prize- monejr  of 
the  proper  agent ;  in  the  February  following 
the  prisoner  at  tbe  bar  oonceired  lie  might  get 
money  by  setting  tip  the  foiged  will  and  power 
of  a  person  he  prooably  thought  would  never 
appear  to  call  it  in  question,  or  at  least  that  be 
had  so  much  art  as  to  avoid  a  discovery,  or 
evade  the  justice  and.  laws  oi*  bis  conntiy. 

The  prisoner  happened  to  be  at  a  house  near 
Charing-Cross,  a  house  of  had  fame,  with  a 
man  wliose  true  name  now  comes  out  to  bs 
Thomas  Williams :  to  him  the  prisoner  applied, 
and  desired  he  would  co-operate  with  bim, 
telling  him  he  would  get  him  money  enough  i 
that  he  ahould  wear  a  aword,  and  live  like  agsn* 
tleman :  tbe  man  did  not  very  welt  understand  m 
what  manner  this  was  to  be  contrived ;  but  Murw 
phy,  who  it  seems  is  pretty  ready  at  ioventioa, 
disclosed  his  method  of  executing  bis  ^^^^ 
in  this  manner:  if  you  will,  says  he  to  Wil- 
liams, appear  as  the  executor,  1  will  forge  the 
will  of  John  Wilkinson :  we  shall  go  together, 
you  as  recently  arrived  from  Portugal,  and  I  as 
your  acquaintance :  we  shall  get  the  money 
without  suspicion.  Williams  was  a  oovi^ 
and  terrified  at  that  which  might  reach  his  lite, 
be  did  nbt  caro  to  join  in  what  the  prisoner 
proposed.  You  ion't  know,  says  the  P"*^ 
how  many  there  are  in  London  that  hve  0y 
forging  wills  and  powers :  wliyi  yott  may  dfs«j 
like  a  gentleman,  appear  in  good  coropaoy,Mi 
wear  a  sword.  Go  down  stairs,  conunues  we 
prisoner,  and  Til  make  a  will  aud  power  wr 
this  John  Wiikimoo,  that  sbaJi  inti^  y^  ^ 
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Ipifl  piixt-moiieT:  your  oane  tball  be  J^ho 
Pftoat  JobQ  muni!  Who  if  John  Daantf 
replied  Will  tans.  Be  ii  a  mao,  aaswen  tbe 
^laooar,^  wboiD  I  knew  when  at  I^boo  with 
Uie  piifalecra  ;  be  kept  a  public-house  there, 
vbera  Wilkioeoa,  mvself,  and  others,  used  to 
ifHirl ;  tbit  wiU  make  tbe  tlory  tell ;  for  we 
will  say,  that  you,  John  Daunt,  of  LisboD,  a 
bOTtc^keepcr,  are  come  oyer  with  this  wiH  and 
pawer  of  Wilkinion,  in  order  to  ^et  tbe  money, 
WmI  thftt  he  noade  bis  will  to  you  on  the  ac- 
oomt  of  a  debt  of  about  seventeen  moidores ; 
ind  I'll  go  along  with  you  as  a  friend,  and 
riiall  get  the  money.  By  this  artiOce,  and 
some  threats,  Williams  was  preyailed  on  to  as- 
seat,  ao«l  left  Murphy  to  do  as  be  pleased. 
SooB  after.  Murphy  called  him  up,  and  read 
•ver  to  him  the  will  be  bad  made.  The  will, 
gpniiemeo,  is  here  to  be  shewo  to  you,  with 
two  witnoases  names  to  it.  Then  Murphy  said 
to  Williams,  Now,  you  are  John  Daunt,  the 
txecator.  After  he  bad  read  over  both  tbe 
will  and  power,  fresh  forged,  he  conducted  him 
to  the  lodgingsof  Mr.  Noads,  where  the  mohey 
was  to  be  received.  The  letter  of  attorney  was 
irst  produced.  Mr.  Noads  asked  a  very  natural 
aoeatioD,  tiz.  Where  is  this  Wilkinson  ?  Here 
Murphy  made  a  mistake^  by  prodocinff  the 
power  erst ;  but,  I  suppose,  they  thought  to 
get  it  upon  the  letter  of  attorney  ;  but  finding 
ihat  would  not  do,  Murphy  answered,  Wilkin- 
aPQ  w«at  from  Lisbon  to  tbe  coast  of  Ouiney, 
audi  there  he  died.  Then,  says  Noads,  I  can't 
pay  the  money  on  a  letter  of  attorney,  fint 
we  bare  his  will  as  well  as  power,  replies 
Murphy;  and  then  tbe  will  in  question  was 
produced,  and  Williams  passed  at  this  time  for 
Daootthe  executor.  Mr.  Noads  told  them,  the 
will  was  nothing  until  proved.  Daunt  was  to 
pass  for  a  stranger,  and  as  unacquainted  with 
what  was  to  be  done  in  this  country;  and 
therefore  the  prisoner  took  upon  himself  tbe 
esndnct  of  the  whole,  and  asked  Noads  where 
they  were  to  go  to  prove  tbe  will,  who  recom- 
mended ihem  to  Mr.  Crespigny,  (a  gentleman 
of  very  great  character  In  his  profession,  and 
sasphiyed  by  tbe  managers  as  their  proctor) ; 
therefore  tbey  desh«d  Mr.  Noads  to  write  tbe 
name  OB  the  back  of  tbe  will,  and  be  wrote  Cres- 
pigny accordingly  ;  then  Murphy,  and  Wil- 
fauns,  bjr  the  name  of  Daunt,  (for  at  this  time 
Mither  Mr.  Crespigny  nor  Mr.  Noads  had  the 
least  -suspicion  that  be  bore  any  other  name) 
irent  to  Mr.  Crespigny,  where  they  produced 
Hub  will  again  as  tbe  will  of  John  Wilkinson, 
who,  tbey  said,  was  dead  on  the  coast  of 
Goioey.  Mr.  Crespigny 's  clerk  wrote  it  down, 
and  went  with  them  before  la  leuned  doctor, 
where  Williams  (as  Daunt)  took  tbe  oath  usual 
SB  such  oocasiont,  and  the  probate  was^ranted ; 
bat  not  being  able  to  pay  for  th&  probate,  they 
told  Mr.  Crespigny 's  clerk  that  tbey  were  poor 
sailors,  and  had  nothing  but  what  they  were  to 
get  by  the  will,  and  therefore  they  could  not 
pay  him  then  ;  but  if  be  would  be  so  good  to 
send  the  probate  to  Mr.  Noads,  the  money 
iheoU  hB  paid  out  of  the  prise- money.    After , 


this  they  cane  again  to  Mr.  Neada  to  receive 
the  money.  The  neeess^y  form  was  to  give 
Mr.  Noads  a  letter  of  attorney,  to  receive  it  iu 
the  name  of  Daunt,  and  then  be  was  to  pay  it 
to  them  :  Mr.  Noads  wrote  to  Mr.  Casamaijor 
at  Bristol,  to  let  bim  know  of  the  application 
made  to  bim  ;  and  as  Mr^,  Casamaijor  was  al* 
ways  desirous  to  avoid  clamour,  on  account  of 
detaining  any  prize-money,  be  immediately 
remitted  to  Mr.  Noads  what  was  due  for  w£ 
kinson's  share  ;  but  tbe  letter  of  attorney  mads 
to  Noads  not  being  executed  before  a  magis- 
trate,  Murphy,  with  Williams,  by  tbe  name  of 
John  Daunt,  went  before  tbe  then  lord-mayor 
of  this  city,  and  Williams  (aa  Daunt)  there  re> 
executed  the  letter  of  attorney,  to  which  Mur# 
pby  was  a  witaess:  they  then  returned  to 
mads,,  and  received  tbe  whole  money  due  to 
Wilkinson,  amounting  to  tbirty-seren  pounds  ; 
and  having  given  Noads  a  guinea  for  his  trouble^ 
and  paid  Mr.  Crespigny's  ^lerk  his  bill  lor  Uie 
probate  of  tbe  will,  a  receipt  was  given,  and 
signed  John  Daunt,  executor,  in  tbe  presence 
of  Murpby.^  Dated  the  SOth  of  Februarys 
ITSO*  1.    it  IS  in  these  words : 

Received  of  Thomas  Noads  S7/.  12r.  6d. 
being  so  much  he  received  from  Mr.  Casamai- 
jor, per  probate  of  the  will  of  John  Wilkin- 
son, in  full  balance  of  his  account. 

(Signed)     John  Daunt,  Executor. 

You  will  observe  tbe  date,  it  is  tbe  20th  of  Fe* 
bruary,  1750-1.  Thus  the  matter  rested  with- 
out suspicion.  Mr.  Noads  had  psid  the  moneyi 
little  imagining  what  be  had  been  thus  transact- 
ing ara  servant,  was  paying  37/.  out  of  bis  own 
pocket,  in  his  own  wrong,  or  that  be  should^ 
by  the  artifice  of  any  man,  be  called  in  ques- 
tion, not  only  for  his  character,  but  even  for  bit 
life ;  yet  such  a  man  there  b  in  this  country  : 
but  I  trust  in  God  it  will  not  be  long  before 
vengeance  overtakes  bim. 

There  was  not  a  suspicion  of  the  transaction 
till  January  1759,  or  thereabouts,  when  John 
Wilkinson,  whose  will  was  proved  as  dead,  and 
his  prise- money  paid,  arrived  in  England. 
Then  Mr.  Noads  found  he  had  been  cheated, 
and  therefore  he  determined  to  do,  what  ever/ 
body  will  commend  him  for,  to  discover  and 
bring  to  justice  the  contrivers  and  uerpe* 
trators  of  this  iniquity,  little  imagining,  that  he 
should  by  that  means  incite  a  capitel  prosecu- 
tion against  himself.  Murphy,  at  the  timo 
of  the  transaction,  in  order  to  impose  upod 
Noads,  pretended  that  he  acted  only  as  a  friend 
to  assist  a  stranger  from  Lisbon,  and  therefore, 
in  the  presence  of  Noads,  demanded  half  a 
guinea  of  Daunt  for  his  trouble.  You  perceive, 
gentlemen,  tbe  artifice  of  the  prisoner :  from 
this  small  demand  it  was  natural  for  Mr.  Noads 
to  think  that  Mr.  Murphy  acted  as  a  friend  and 
assistant  only ;  but  as  soon  as  be  got  out  of 
Noads's  house,  he  made  a  very  different  de- 
mahd;  he  insisted  upon  half  tbe  money  re- 
ceived, beskles  two  guineas  for  making  tbe  will, 
and  he  threatened  Daunt  with  hangingi  if  he 
nfuMd  to  pay  it. 
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Mr.  Noads  was  dow  eodeafouriiifif  to  find  out 
the  men ,  aod  hrmg  them  to  jastice.  H  e  enquired 
of  all  the  sailon  whom  he  knew.    Murphy  had 
gone  by  his  own  name,  but  John  Daunt  had 
imported  his  from  Lisbon  ;  therefore  it  is  plain, 
Murphy  might  be  disoovered,  thouffh  Daunt 
might  long  lie  hid :   accordingly,  Bl r.  Noads 
ha? iog  got  information  that  Murphy  was  in 
London,  Tthis  was  about  two  years  after  tli^ 
forgery)  be  instantW  applied  to  one  of  the 
worthy  aldermen  of  this  city  for  a  warrant  to 
take  him  up ;  but  the  bird  was  flown,  not  to  be 
found  in  that  jurisdiction,    fie  got  at  last  in- 
teUigeoe^  that  he  was  in  Surry,  and  immedi* 
fttety  had  the  warrant  backed  hy  a  justice  of 
/the  peace  of  that  county,  put  it  into  the  hands 
of  a  constable,  who  with  other  assistants  se- 
cured him.     Murphy  knew  not  at  first  for 
what  he  was  taken ;  perhaps  he  flattered  hira- 
•eif  that  this  iniquity,  committed  so  long  ago, 
was  not  discovered ;  but  as  soon  as  Noads  ap- 
peared, which  was  after  he  was  in  hold,  his 
oottsdence  struck  him ;  he  then  knew  what  the 
natter  was,  .that  it  was  a  capital  offence,  and 
therefore  broke  from  the  officer  and  ran  away ; 
but  he  was  soon  taken  again,  and  brought  be- 
Ibre  the  sitting  alderman  at  Guildhall;   and 
upon  the  oath  of  Mr.  Noads,  upon  his  charge, 
and  at  his  prosecution,  he  was  committed  7br 
the  forgery  now  to  be  tried.    The  defence  he 
then  made,  was  not  that  he  was  jiersnaded  by 
his  prosecutor  to  commit  this  forgery,  but  that 
he  was  innocent,  and  went  only  as  a  friend  of 
'fohvk  Daunt's,  whom  he  knew  at  Lisbon,  to 
receive  of  Noads  what  Daunt  pretended  to  be 
due  to  him  as  executor  of  Wilkinson  ;  that  he 
J^new  nothing  at  all  of  any  forgery,  and  there- 
fore it  was  a  very  cruel  case,  and  hard  upon 
faim.     However,  he  was  committed   to  the 
Compter,    fie  had  not  long  been  there,  before 
a  person  got  access  to  him,  whose  profession  I 
know  not,  but  his  business  was  to  persuade 
Murphy,  that  it  was  in  his  power  to  pervert  the 
laws,  to  screen  the  guilty,  and  spill  innocent 
blood.    This  person's  name  is  Goddard.  What 
was  the  artifice  made  use  of?  It  makes  me 
tremble  to  think  of  it ;    it  was  an  attempt  to 
make  the  prisoner  a  witness  against  his  prose- 
cutor, and  punish  him  for  the  other's  guilt.    If 
this  should  be  sufiered  to  prevail,  farewell  all 
prosecutions  for  iniquity.    If  such  a  person  can 
have  the  ear  of  a  magistrate,  and  get  a  pri- 
soner admitted  an  evidence  against  his  pro6e> 
color ;  if  a  felon  may  be  allowed  to  charge  his 
prosecutor  with   the  very  felony   be  stands 
committed  for,  the  law  is  made  m  vain,  and 
magistracy  will  only  be  a  terror  to  the  injured. 
This  attempt  Goddard  conceived  and  perpe- 
trated.    He  procured  the  prisoner  to  be  carried 
from  the  gaol  to  turn  evidence  against  Mr. 
Noads.    One  would  scarce  believe  any  justices 
could  be  found  to  join  in  such  a  scheme ;  yet 
he  imposed  on  two  justices  so  far,  that  thoy 
not  only  admitted  the  information  of  the  felon, 
hot  went  Jn  person  to  the  grand  jury  to  procure 
a  bill  to  be  touud  to  hang  that  man  who  had 
injuredy  who  had  seijEed  and  prosecuted 


that  evidence.  Shocking  as  this  is,  yet  such 
was  the  attempt,  and  it  is  this  atrmoge  ioiquity 
which  calls  me  to  this  place. 

Thus  far  iniquity  prospered  :  but  thei^  vk  %, 
superintendent  power,  and  we  may  thank  the 
Almighty  for  it,  who  here  atopped  its  progress. 

Mr.  Noads  continued  his  inquiry  after  Daunt, 
for  Murphy  never  would  inform  bim  who  he 
was:  at  last  be  providentially  discoTered,  that 
John  Daunt's  true  name  was  Thomas  Wil- 
liams, and  that  he  was  confined  in  the  gaol  of 
Corke  in  Ireland:  from  thence  be  has  been 
brought,  and  is  now  here  to  be  produced  as  a 
witness  before  you. 

After  Goddard  and  his  associates  had  got  in- 
formation that  WilKams  was  discovered,  and 
might  be  produced ;  that  Mr.  Noads  was  a 
person  whose  character  could  be  eetabKsbed 
oeyond  the  power  of  any  stain  from  Goddard, 
(though  I  am  informed  be  has  attacked  many 
higher  characters^  the  next  contrivance  was  to 
d^eat  all  the  evidence ;  and  for  this  purpose  a 
bill  of  indictment^  was  procured  against  Mr. 
Nokds,  the  original  prosecutor ;  against  Wil- 
liams, a  witness  they  knew  for  the  king ;  and 
X'nst  another  man,- who  knew  nothingr  of  the 
loe ;  but  conscience  told  them  he  might  be 
a  witness,  as  he  was  acquainted  with  Murphy's 
hand  ;  he  was  therefore  clapped  into  the  indict* 
ment.  Having  effected  this  stratagem,  of  p6t- 
ting  the  king's  three  witnesses,  into  one  iodist- 
ment,  for  the  identical  offence  with  which  the 
prisoner  is  charged,  they  endeavoured  to  im- 
pose upon  this  Court,  and  straggled  hard'  to 
get  these  three  men  tried  first  upon  the  evi- 
dence of  Murphy. 

It  came  before  the  Court  the  last  sessions, 
and  the  Court  did  that  which  was  just  The 
present  indictment  was  ordered  to  come  on 
first,  that  you,  gentlemen,  might  have  the 
whole  of  this  case  laid  before  yc^u  by  those  who 
were  the  original  prosecutors,  and  who  brought 
this  transaction  to  light.  And  it  will  be  proved 
to  you,  with  this  additional  circumstance,  that 
when  the  other  indictment  was  found  against 
Noads,  Williams,  and  Carter ;  the  will  heiog 
produced  from  Doctors- Commons ;  and  Mur- 
phy having  declared  before  Goddard,  and  other 
persons  then  present,  that  it  was  all  of  his  own 
hand- writing ;  Goddard  soon  after  had  the  as- 
surance to  apply  to  Peter  Edwards,  (who 
brought  .the  will  from  the  Prerogative-Office, 
and  heard  Murphy's  declaration)  and  impor- 
tuned him  to  conceal  that  part  of  bis  evidence. 

This,  gentlemen,  is  the  nature  of  the  case: 
Yqu  are  only  to  try  whether  the  prisoner  forged 
the  will  of  John  Wilkinson,  with  intent  tode* 
fraud  Mr.  Noads,  whom  he  has  defrauded,  of 
37/.  We  shall  produce  the  will,  and  prove  the 
actual  doing  of  it  by  the  prisoner,  his  coofessioa 
of  its  being  his  own  hand-writingi  and  that 
Wilkinson  is  now  alive. 

When  that  u  done,  I  make  no  doubt  but  yon 

will  be  satisfied  th^t  you  ought,  according  to 

your  oaths»  to  find  the  prisoner  guilty.       ^^ 

I  have  said  nothmg,  I  hope,  to  bear  harder. 

upon  him  than  the  facta  wiU  wanant. 
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As  to  that  man  Goddard,  whom  I  ba?e  so 
often  namod  to  yoa,  I  could  not  do  less  than 
place  him  in  the  liglit  1  have  done.  If  I  gaew 
ri|^ht,  the  4|ueatioQ  will  out  be,  whether  th^  pri- 
sooer  is  guilty  or  not,  but  whether  the  artinces 
which  Goddard  has  used  shall  be  sufficient  to 
stifle  the  evidence,  and  prevent  its  being  offered 
for  joar  consideration.  For  that  reaaon  1  have 
stated  the  case  at  large. 

My  lord  will  give  os  an  opportunity,  I  dpabt 
not,  to  Bupoort  the  character  of  Mr.  Noads,  if 
Ibey  attacK  it,  i  haye  not  the  least  doubt  but 
tbev  wi)i  repent  it,  if  they  do,  as  i  hope  they 
will  every  part  they  have  acted  in  this  affair. 
We  ahaUDOw  proceed  to  call  our  witnesses. 

Peter  Edwardt  sworn. 

.  JEdwards.  I  aro  an  officer  in  the  Commons 
IB  the  Prerogative-Office.  [He  prodncet  a 
will  of  John  Wilkinson.] 

Counsel.    Where  bad  you  tbatf 

Edwards.  I  had  it  out  of  the  Prerogative- 
Office,  it  was  filed  there. 

Cottusel.   Who  delivered  it  to  you  ? 

Edwards.  It  was  delivered  to  me  b^  the 
Record-keeper's  clerk ;  he  has  them  wills  in 
his  custody  always. 

Counsel  for  the  Pris.-  Did  you  see  the  Re- 
cord-keeper's clerk  take  it  off  the  file  f 

Edwards.  Yes,  I  did.  [It  is  read  in  court 
to  this  purport.] 

*  In  the  name  of  God,  Amen.  John  Wilkin- 
'  son,  late  of  the  Princess  Amelia,  being  of 

*  sound  and  disposins  mind,  &c.  [as  set  out  in 
<  the  indictment]    In  witness  whereof  J  have 

*  hereunto  set  my  hand  and  seal,  this  5th  day 

*  of  May,  in  the  year  of  our  Lord  1747. 

«  John  Wilkinson.' 

*  Signed  sealed,  published,  and  declared,  by 

*  the  said  John  Wilkinson,  as  and  for  his  last 
'  will  and  testament,  in  the  presents  of  us  who 

*  have  hereunto  subscribed  our  names,  as  wit' 

*  neases,  io  the  presents  of  the  said  testator.  ' 

*  Tbomas  Cabty,  DiNisH  Collins.' 

CosmseL  Baa  the  prisoner  seen  this  will  f — 
Edaoards.  He  saw  it  the  last  sessions,  1  was 
present,  it  was  at  the  coffee-house  in  the  Old- 
Bailev. 

Who  delivered  it  to  him  ? — I  gave  it  to  Mr. 
Goddard,  and  Mr.  Goddard  handed  it  to  him. 

IHd  be  read  it  over? — He  looked  it  over,  and 
owned  he  wrote  the  body  of  the  will. 

What  were  his  words?— -Be  said  he  wrote 
tho  body  of  the  will,  but  that  Noails  either 
si^lMed  the  name  John  Wilkinson,  or  one  of  the 
Witnesses  names. 

Pid  bo  say  Thomas  Noads  ? — B  e  said  Noads, 
I  cannot  be  positivo  whether  ho  mentioned 
Thomas. 

Did  Mr.  Goddard  come  to  vou  afterwards, 
and. what  was  the  conversation  r-— Be  came  to 
tba  office  some  lime  afterwards,  I  believe  the 
next  wedc  aAer,  and  told  me  not  to  take  itny 
aotice  of  what  passed :  that  I  only  attended 
»ith  the  will,  as  an  officer  of  the  court ;  and  ho 
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desired  me  not  to  take  in  the  eon? eraatiou  at 
any  time. 
Did  he  give  you  any  reason  ? 

[Here  bis  lordship  interposed,  because  what 
Goddard  said,  was  not  eridence  to  affect  th« 
prisoner.] 

CroH-examinatiOD. 

Countelfor  the  Pris,  Did  you  attend  as  am 
officer  of  the  court  last  sessions  P — Edwards^ 
1  did,  I  attended  with  the  will  before  the  grand 
jmyi  when  the  prisoner  at  the  bar  was  there  aa 
a  witness. 

What  did  you  attend  for  ?^To  produce  the 
will  as  I  have  done  now. 

Was  it  before  or  after  you  want  to  the  grand 
jury,  you  heard  the  prisoner  own  he  wrote  tho. 
body  of  the  will  P— Eefore  J  went  to  the  grand 
jury,  the  prisoner  spoke  to  Goddard,  and  ibaii 
be  confessed  writing  the  body  of  the  will. 

Which  name  did  he  confess  he  wrote  P — I 
cannot  be  certain ;  in  could,  I  would  tell  it. 

Bow  do  von  know  that  a  probate  has  been 
granted  f — Bere  is  a  memorandam  of  a  probata 
being  granted  on  the  back  of  it* 

What  is  the  other  mark  on  the  back  for?«- 
It  is  that  the  testator  was  lata  belonging  to  bin 
majesty's  ship  the  Amelia. 

Bare  you  seen  the  probate? — ^No,  I  bare 
not. 

Whose  hand- writing  is  that  memorandnm? 
—It  was  Mr.  Crespigny's  clerk.  Thai  is  filled 
up  by  the  proctor's  clerk,  in  order  to  fix  tbn 
seal.  Before  it  is  sealed,  there  is  an  entry 
made  by  some  officer,  to  shew  that  this  it  n 
person  that  died  beyond  sea. 

Coun.for  the  Crown.  What  is  that  entrj 
made  on  the  back  of  it  for? — Edwards.  Thai 
is  the  foundation  of  granting  out  the  adnii* 
nistration. 

Thomas  Noads  called. 

Prisoner's  Counsel,  Mr.  (afterwards  Serjeant) 
Nares, — My  lord,  though  I  am  of  counsel  ia 
this  case  with  the  prisoner  at  the  bar,  I  shall 
think  myself  no  farther  bound  to  defend  bini, 
than  he  shall  actually  appear  to  be,  or  at  leaik 
may  be  presumed  to  be,  innocent  of  this  accu- 
sation. On  which  side  soever  the  villainy  is,  I 
fcinoerely  wish  it  may  be  detected ;  and  if  I 
knew,  or  was  at  liberty  to  presume,  that  the 
facta  now  stated  by  Mr.  Bume  are  as  be  repie- 
sents  them,  I  would  throw  up  my  briei  di« 
recily. 

But  every  man,  my  lord,  ia  by  lawpresomed 
to  be  innocent,  till  he  is  provod  to  be  guilty  ; 
therefore  it  would  ill  become  me,  who  am  of 
counsel  with  the  prisoner,  to  presume  him  other* 
wise ;  and  therefore  your  lordship  will  exouie 
mey  if  I  take  such  objections  in  point  of  law,  in 
the  course  of  this  trial«  aa  either  are,  or  at  leaal 
my  weak  judgment  induces  ne  to  balievei  maj 
be  of  service  to  the  prisoner. 

In  the  first  place,  my  lord*  Noadsi  who  in 
now  offered  aa  an  evidence  on  behalf  of  thn 
prosecution,  stands  indicted  for  the  samecriam 
tor  which  the  prisoner  atthobtr  ia  now  on  hm 
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trial.  The  indictment  is  found,  and  principally, 
if  BOl  aolely,  upon  the  prisoner's  evidence; 
therefore  1  must  first  desire  the  indictment 
nifty  be  read.    [It  is  produced.] 

1  must  submit  it  to  your  lordsbip,  that  Noads 
in  tills  case  is  not  a  witness*  1  ^ill  not  uke 
upon  me  to  say,  that  no  accomplice  can  be  a 
witness;  to  be  sure  it  is  laid  down  in  many 
Oises  that  he  may,  and  it  is  often  absolutely 
necessary  he  should  be  so ;  therefore  I  shall 
not  take  up  your  k>rdship's  time  in  insisting*  on 
a  point  which  seems  now  tp  be  settled :  but  it 
seems  to  me  by  no  means  settled,  that  an  ac* 
complice,  affainst  whom  an  indictment  is  found, 
is  admtssibTe  as  a  witness ;  therefore  I  beg- 
lasfv  to  state  what  are  my  reasons  why  the 
law  appears  to  be  doubtful  in  this  particular. 

1  shall  very  candidly  own,  that  in  Hawkins's 
Pleas  of  the  Crown,*  it  is  aaid,  that  although 
an  aocoBipiioe  be  indicted,  he  may  be  a  witness ; 
but  then  it  is  likewise  said,  in  the  same  psra- 
l^aph,  that  he  may  be  a  witness,  if  ha  is  not 
indicted ;  and  that  Mr.  Serjeant  Hawkins 
seems  to  lay  down  in  the  first  place  as  law, 
and  cites  authorities  for  it ;  and  from  the  ex- 
prsssion,  if  he  be  not  indicted,  this  conclusion 
aeems  plainly  to  be  deduced,  that  if  he  is  in- 
dicted he  cannot  be  a  witness. 

Sopposing  then  the  authorities  are  both  ways, 
I  shall  think  myself  justified  in  saying,  there 
is  h  doubt  in  the  case ;  and  if  it  should  remain 
a  doubt  with  your  lordship,  I  dare  say  your 
loffdship  will  determine  on  tlie  merciful  side,  in 
fiivoarof  life. 

My  k>rd  Hale,  in  bis  first  Tohtme  of  his  His- 
tory of  the  Pleas  of  the  Crown,  305,  takes  no* 
tice  of  the  same  doctrine  that  is  laid  down  by 
Mr.  8eijeant  Hawkins,  and  after  stating  the 
seferal  instances  in  which  an  accomplice  may 
be  admitted,  be  goes  on  and  says,  *'  But  that 
person  must  never  be  indicted  ;**  and  speaks  of 
Lis  capacity  of  being  a  witness,  iii  case  be  is 
indicted,  with  so  much  difiidence,  that  he  seems 
Is  liafe  a  great  doubt  whether  he  is  to  be  ad- 
initled  or  not ;  and  I  cannot  help  saying,  that 
there  is,  in  |>oint  of  reason,  great  weight  in 
snob   an   objection  ;    Ibr  it  seems  exceeding 
strange  to  me,  if  not  absurd,  to  say,  that  in 
point  of  law,  the  most  minute  pecuniary  inte- 
rest in  the  worid,  though  erer  so  remote,  shall 
take  off  a  man's  testimony,  and  render  him  in- 
capable of  being  a  witness,  as  not  bein^  un- 
kiassed  and  impartial,  and  at  the  same  time  to 
say,  a  person  can  be  an  unbiassed  and  impartial 
witness,  who  is  indicted  for  the  ^me  crime, 
and  is  swearing  to  save  bis  own  life  (which 
most  necessarily  be  the  consequence  in  the 
present  instance,)  for  if  the  prisoner  is  con- 
Ticted,  there  can  be  no  e?idence  against  the 
witness. 

As  to  the  minuteness  of  a  pecuniary  interest 
to  take  away  a  person's  capacity  of  being  a 
witoess,  I  shall  only  mention  one  instance,  I 
which  I  have  known  in  practice ;   which  is, 

*  Leach's  Hawkins's  Pleai  of  the  Crown, 
beck  U,  0. 46,  s.  95. 


Trial  ofTimMy  Murphy , 


[704 


that  on  an  indictment  for  stopping  tdp  or  ob- 
structing an  highway,  which  is  laid  to  be  used 
for  carts  and  carriages,  no  one  of  the  inbabi« 
tants,  who  are  bound  to  repair,  can  be  admitted 
as  a  witness  to  prove  it  is  not  a  way  for  catts 
and  carriages,  out  only  for  horses ;  becsose  it 
is  to  diminish  an  exp^nce  to  which  he  is  liable. 
And  this  rule  holds,  though  the  number  of  in- 
habitants who  contribute  to  the  repairs  amount 
to  ten  thousand. 

But  supposing  your  lordship  should  think 
that  the  view  of  saving  life,  or  securing  per- 
sonal safety,  though  immediate,  is  not  consi- 
dered, in  point  of  law,  as  having  the  same  in* 
fluence  on  a  witness,  as  so  small  and  so  remote 
a  pecuniary  interest  as  I  have  mentioned,  there 
is  an  objection  to  Noads's  being  an  evidence 
arising  from  such  an  interest 

It  has  been  opened  by  Mr.  Hume,  and  Nosdi 
is  now  called  to  prove,'  that  he  hath  been  de- 
frauded of  37  L  which  sum  he  paid  out  of  bis 
own  pocket,  by  an  imposition  put  upon  him  1^ 
the  forgery  of  this  wUl,  it  being  produced  to 
him  as  the  will  of  John  Wilkinson,  who  was 
on  board  the  Amelia  privateer,  by  his  pretend- 
ed personal  representative ;  and  it  is  likewise 
laid  in  the  indictment  to  be  to  Noads's  damage. 
And  I  must  submit  it  to  your  lordsbip,  that 
it  is  a  rule  of  evidence,  that  no  person  can  pos^ 
aibly  be  admitted  as  a  witness  to  overtom  a 
fact,  the  overtcirning  of  which  may  be  anyways 
beneficial  to  himself. 

In  order  to'state  this  objection  as  fully  u  1 
can,  I  beg  leave  to  mention  the  words  of  Haw- 
kins's Pleas  of  the  Crown,  4S3,  and  apply  what 
is  there  said  to  the  present  objection. 

It  is  there  laid  down  as  a  good  exception 
against  a  witness,  that  his  interest  is  concerned ; 
'*  That  he  is  either  to  be  a  gainer  or  a  loser  by 
the  event  of  the  cause,  whether  such  advantage 
be  direct  and  immediate,  or  consequential  onl^ ; 
and  this  seems  to  be  the  reason,  why  be  who 
is  bail  for  the  defendant  cannot  be  a  witness  for 
bira  without  consent*     Also  upon  the  same 
ground  it  is  agreed,  that  he   who  borrows 
money  upon  au  usurious  contract,  cannot  be  a 
witness  upon  an  information  for  the  usury,  un- 
,less  be  bath  paid  the  money,  whether  siioh  in- 
formation be  brought  by  himself,  or  any  other ; 
for,  if  in  such  case  a  man  might  be  a  witoess, 
he  would  in  effect  swear  for  himself,  by  prov- 
ing a  matter  which  may  avoid  his  own  contract. 
And  upon  the  like  reason  it  hath  been  ruled, 
that  he  who  has  been  imposed  upon-by  a  sleight,* 
to  set  his  hand  to  a  note  for  more  money  toaa 
he  intended,  is  no  witness  on  an  infbrmktion 
for  the  cheat,  because  a  conviction  may  be  a 
means  to  avoid  the  note,  by  being  made  use  of 
as  a  motive  to  influence  the  jury :  and  for  the 
like  reason  it^  is  generally  ai^reed,  that'*  he 
whose  property  may  be  prejudiced  by  *  for- 
gery, is  no  evidence  to  prove  it  s    and  it  hath 
been  adjudged,  that  he,  against  whom  a  ver* 
diet  is  given,  cannot  be  a  witness  to  prove  per- 
jury in  the  evidence ;  so  that,  if  there  be  but 
the  remotest  possibility  ^ven  ol'its  berni^'  f brown 
out  to  a  jury,  that  the  witness  can  avail  iu'fli* 
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T1iciB«re  tlie  words  of  the  book :  let  m  then 
Mff^j  tke  dootrineo  here  laid  doira  to  the  pre<' 
It 


It  ii  Teiy  pistil,  Noodf,  u  it  has  been  opoMd, 
paid  37/.  opOD  this  will  beings  pnMliioed  to 
bn  as  •  real  will.  This  eertaioly  was  aa  im- 
Mitieii  00  him.  Now  the  qoestioii  is,  bow 
mr  aay  advaDtage  can  arise  to  If  oads  one  way 
or  the  other,  from  the  eonsMaenee  of  this  ood- 
vieHiB :  the  mooey  was  paid  to  WiNiams,  who 
penoBSted  one  Dainit,  the  pveteade^l  exeeotor 
of  Wilkioson's  will:  Moads  roiffht  bring  atf 
aelioo  for  the  money  against  Williams,  as 
money  had  and  received  to  his  nse,  being  pro-' 
cored  by  a  deceit :  in  order  to  proYe  the  deceit, 
it  may  be  necessary  to  shew  the  will,  of  which 
Wilmaw  pretended  to  be  ezecator,  and  by  oo- 
loor  of  which  he  received  the  anoney,  was 
fciged ;  and  though  I  wiH  not  contend  thac^ 
vcrdicta  in  crimmai  prosecutions  are  in  general' 
to  be  grren  in  of idence  in  actions,  yet  I  cannot 
ftee  why  the  copy  of  the  indictment,  in  which 
the  wul  is  set  forth,  and  of  the  conviction  in 
canaeqneace  of  it,  might  not  be  a  proper,  if  not 
neeeasary  evidence  to  prove  the  deceit ;  if  not, 
the  mentiocitng  it  to  the  jury  would  have  a 
great  inltoenee  on  them ;  and  if  that  is  law 
wbieh  is  Isid  down  m  Hawkins,  an  advantage, 
even  of  that  sort  only,  would  be  sufficient,  in 
point  of  la#,  to  take  away  a  man's  testimony. 

For  these  reasons,  my  lord,  I  beg  leave  to 
hisMt  that  Noads  is  not  a  proper  witness,  as 
being  an  aceompfiee  intficted ;  and  if  he  is  as 
such,  yet  if  he  bath  that  interest  or  advantage 
arising  to  him  from  the  consequence  of  this 
trial,  in  respect  of  the  money  he  has  paid,  as  I 
have  fainted  at,  that  will  be  sufficient  to  destroy 
his  tcstiUBony. 

Second  Counadfor  the  PrrnneTf  Mr.  (after- 
ward Seijeant)  ifavy.  I  do  assure  your  lord* 
ship,  the  matter  hinted  at  by  Mr.  Hume  is  en- 
tirely new  to  us,  and  if  we  had  any  reason  to 
hefiere  it  to  be  truth,  your  lordship  would  not 
have  been  troubled  with  the  appearance  of 
cither  of  us  here ;  and  without  doubt,  we  can- 
nst  he  justified  in  deserting  the  prisoner,  as  ho 
is  to  lie  tried  for  his  life,  so  he  may  be  sure  of 
all  the  assistance  we  can  give  him  under  your 
lordship's  directions. 

Where  a  man  u  at  all  influenced  in  the  evi- 
dence he  is  to  offer  to  yoor  lordship,  by  any 
hiterest  he  may  receiTe,  either  pecuniary,  or 
any  advantage  he  may  have  in  escaping  pu- 
Bishment,  or  what  not,  it  will  be  such  a  bias, 
that  will  take  off  that  credit  to  his  testimony, 
and  therefore  be  the  cause  of  his  rejection. 
'  The  fiTSt  objection  is,  that  be  himself  stands 
Indicted.  I  take  this  to  be  a  rule,  that  if  he 
had  been  mdicted  in  the  same  indictment,  be 
might  come  in  as  a  witness,  supposing  he 
would  conA*S8  himself  guilty,  as  in  sir  Peter 
Crosby's  Case,  1  Hale's  P.  C.  SOS.  It  was 
held  in  the  Star  Chamber,  That  if  two  de^ 
fendanta  be  chaiged  for  a  crimci  ope  shall  not  i 


be  examined  against  the  other  to  convict  hint 
of  an  oflence,  unless  the  party  examined  con- 
fesB  himself  guilty,  and  then  he  shall  be  ad- 
flBtled. 

This  iriil  account  for  the  diMnction  mad# 
^  my  lord  chief-justice  Hale,  mentioned  bf 
Mr.  Nares ;  for  my  lord  Hale's  idea  of  it  is, 
that  no  man  can  tnm  evidence  for  himself;  if 
that  is  so,  your  lordship  will  see  whether  there 
is  any  distinetion  in  the  case,  when  there  are 
two  indietmettts  in  the  same  case. 

This  will  come  still  stronger,  when  it  is  coo* 
sidered  that  the  prisoner  stands  as  an  accuser 
on  the  back  of  that  indictment  which  is  foirad 
against  Nonds,  and  t^at  which  Noada  is  by 
and  bye  to  be  tried  for.  If  he  can  giro  evi* 
denee  against  Murphy,  and  convict  him,  he 
will  prevent  that :  no  interest  can  be  more  im« 
mediate,  than  that  he  should  give  evidence  to 
take  off  the  testimony  of  another  man  frooa 
convicting  him  of  a  capital  crime  immediately* 

The  Older  was,  Murphy  being  first  indicted^ 
shootd  be  first  tried :  yonr  lordship  will  obserre 
who  sqneaked  first  This  indietment  agamst 
.  Murphy  was  never  found  till  such  time  that 
there  was  a  chaige  against  Noads  for  this  very 
forgery  :  and,  my  lora,  this  olgection  comes  im 
some  measure  stronger  by  the  evidence  of  Mr. 
Edwards :  he  has  been  called  in  to  prove  a  kind 
of  oonfesslon  of  the  prisoner  of  this  forgery* 
Now  ail  confessions  most  not  be  token  in  par^ 
but  together :  the  same  evidence  proves  Noade 
also  to  have  a  hand  in  it,  because  MurphT 
confessed  he  wrote  the  body  of  it,  and  Noada 
either  the  attestation  or  another  name.  Ail 
objection  will  oome  here  in  point  of  interest : 
Mr.  Noads  is  the  person  charged  in  the  indict-^ 
ment  to  haye  been  defrauded  by  this  Murphy  ; 
fbr  so  it  has  been  opened  by  the  gentlemen  on 
the  part  of  the  nroaacution :  can't  he  ayall 
himself  of  this  afterwards  F  and  as  he  is  im- 
mediately concerned  in  this  to  save  his  own 
life,  he  will  disable  Murphy  by  his  conviction, 
who  is  prosecutor  against  him  in  the  other  in- 
dictment ;  and  under  such  a  Uaa  he  ought  nol 
to  be  received  as  a  witness. 

The  case  in  Hawkins,  about  a  woman  wh^ 
had  indicted  her  son  fbr  fraudulently  obtaining 
from  her  a  note  of  100/.  intending  to  fftve  her 
60L  Lord  Hardwicke  in  the  case  of  the  king 
and  Bray  mentions  that  case ;  my  lord  Hard* 
wicke's  words  are.  That  nothing  but  that  great 
authority  could  siipport  it ;  but  he  ssys  thia 
too  inthait  caseiOf  the  king  and  Bray,  That 
nothing  is  more  unsettled  than  the  rule  of  evi* 
denoe:  the  determinations  oflen  tarn  upoil 
some  right  or  wrong  application  of  that  rule  I 
have  mentioned,  and  that  is,  the  bias  wttoessea 
are  under  when  they  oome  to  give  evidence. 

Whether  Noads  is  not  under  such  a  bias,  is 
not  the  question;  bnt  whether  that  bias  is  not 
so  strong,  that  it  is  a  material  objection  to  hia 
being  received  as  a  witoess,  I  leave  to  your 
lordship. 

Mr.  ITusie  CmpbelPt  Reply. 

My  lord,  I  should  scarce  think  it  justifial^d 
itZ 
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to  tak«  up  any  of  your  lordshipV  time  to  an- 
swer the  objections,  which  the  gentlemen,  by 
stating;  with  so  much  candour,  hfiTe  really  an* 
swered  themselves,  was  it  not  that  the  present 
question  is  of  the  utmost  importance  to  futurity, 
in  the  attainment  of  the  great  ends  of  pro- 
tection and  justice.  We  are  now  to  consider 
it  as  a  matter  of  doubt,  whether  every  criminal 
by  tu ruing  the  charge  against  bis  prosecutor, 
may  not  evade  justice,  and  prevent  the  Court 
from  having  any  evidence  produced  on  the 
part  of  the  crown. 

There  are  always  two  ways  in  which  ob- 
jections to  evidence  are  made :  one  is  to  the 
competency  of  a  witness,  which  is  a  total  re- 
jection of  his  testimony ;  and  the  other  is  to 
bis  credit,  which  is  proper  only  tor  the  consi- 
deration of  the  jury. 

.  in  the  present  case,  the  gentlemen  don't 
chnse  their  ol^ection  should  be  directed  at  Mr. 
Noads's  credit ;    that  would  not  answer  their 

Eurpose,  because  we  can  establish  his  credit 
eyond  a  doubt.  Their  attempt  therefore,  is 
totally  to  reject  his  testimony;  nothing  less 
can  anord  a  possibility  of  supporting  the  scneme 
of  turning  the  prisoner's  evidence  against  his 
prosecutor,  or  of  making  the  extraordinary 
behaviour  of  the  two  justices,  to  bring  this 
matter  about,  of  any  effect* 

I  have  watched  to  hear  if  they  could  pro  • 
duce  an  instance,  wherein  it  was  ever  held, 
that  a  prosecutor's  testimony  should  be  reject- 
ed, to  receive  thst  of  a  prisoner  charged  and 
committed  originally  upon  such  prosecutor's 
oath  ;  and  my  learned  friends  have  not  offered 
to  stat^  to  your  lordship  a  single  authority  for 
it :  the  authority  quoted  out  of  Hawkins  is 
strongly  against  them  :  my  lord  chief-justice 
Hale  puts  it  ri*^ht1y ;  it  may  go  to  his  credit, 
and  may  lie  weighed  by  the  jurv»  but  it  never 
can  go  to  tlie  total  rejection  of  his  evidence. 
There  is  no  colour  therefore,  why  your  lord- 
ship should  not  hear  the  witness. 

The  next  objection  is  very  singular  ;  it  is, 
Abat  because,  by  a  forged  will  of  a  living  man, 
ITilliams  has  defrauded  Noads  of  37/.  and 
I^oads  may  brin^  an  action  against  him  for 
imposing  upon  him,  therefore  Noads  cannot  be 
a  witness  to  prove  Murphy  guilty  of  forging 
that  will,  which,  whether  counterfeit  or  genuine, 
leaves  Mr.  Noads  equally  defrauded. 

I  submit  it  to  your  lordship,  that  there  is 
not  a  sufficient  foundation  to  support  either  of 
the  objections,  which,  your  lordship  observes, 
may  oe  attended  with  those  perilous  conse* 
quences  which  I  pointed  out,  and  endeavoured 
to  prepare  the  Court  for,  in  the*  opening  of  tlie 
Case. 

Mr.  (afterwards  L.  C.  J.)  FraiVt  Reply. 

Tn  a  common  case,  I  think,  I  should  hardly 
have  thought  it  worth  while  to  give  your  lord- 
ship any  trouble ;  but  the  present  objection  is 
of  the  last  consequence  to  the  justice  of  this 
kingdom  ;  for,  if  it  prevails,  it  will  teach  every 
criminal  a  method  bow  lo  skreen  himself  from 
the  lawi  and  no  prosecntor  will  ere r  be  abla  to 


apprehend  a  felon,  without  ronniDg  the  risk  oC 
putting  his  own  life  in  danger. 

This  therefore  is  a  point  which  dewrves  a 
very  serious  consideration.  Murpby,  who,ap-: 
pears  now  the  prisoner  on  this  present  indict- 
ment, was,  upon  hearing  counsel  on  both  sides, 
ordered  to  be  tried  first  in  favour  of  Mr.  Noads. 
Now,  if  the  objection  prevails,  it  will  not  only 
go  to  Noads,  but  likewise  to  Williams  and 
Carter,  who  are  both  indicted  with  Mr.  Noads 
by  the  prisoner,  and  these  are  all  the  witnesses 
who  are  capable  of  proving  the  forgery  upon 
him ;  the  consequence  then  will  be  that  not 
only  the  present  prisoner  must  be  acquitted 
for  want  of  the  king's  evidence  being  heard, 
but  Mr.  Noads  must  be  tried  immediately  afteri 
and  this  very  prisoner's  evidence  must  be  ad- 
mitted against  him.  Your  lordship  will  ob- 
serve, what  strange  perverted  proceeJings  there 
would  be  upon  these  occasions,  if,  where  two 
cross  indictments  are  d#'pending,  one  brought 
'by  the  prosecutor,  aud  the  other  by  the  crimi- 
nal himself,  it  should  be  held  just  to  render  the 
prosecutor's  testimony  incompetent  upon  the 
first  indictment  that  comes  to  be  tried.  U  this 
be  the  case,  Mr.  Noads  would  have  done  right 
to  have  come  to  the  court,  and  desired  to  have 
been  first  tried ;  because  then,  the  prisoner  be* 
ing  set  aside  as  having  been  indicted  for  the 
same  offence,  Mr.  Noads  would  have  beeo 
clearly  acquitted,  and  upon  the  second  indict- 
ment, being  clear  of  objection  by  the  acquittal, 
must  have  convicted  the  prisoner. 

But  to  consider  the  principle  of  law  upon 
which  this  kind  of  testimony  stauils.  This 
then  1  take  to  be  a  clear  maxim  and  ground  of 
law,  and  is  universal,  that  every  man  in  this 
kingdom  is  a  competent  witness  on  an  indict- 
ment in  behalf  of  the  crown,  unless  he  is  ooo- 
victed  or  attainted  of  some  scandalous  offencCf 
There  must  be  a  conviction  before  the  witness 
can  be  disqualified ;  which  proves  that  a  mere 
accusation  or  indictment  cannot  render  him  in- 
competent,  however  it  may  affect  his  credit; 
for,  m  point  of  law,  every  man  is  presumed  in- 
nocent till  he  is  proved  guilty :  nor  is  this  de- 
nied, but  admitt^  by  my  lord  chief  justice 
Hale,  though  what  has  been  cited  upon  the 
present  occasion,  is  confined  to  cases  of  con- 
fessed accomplices  and  joint  indicimeots;  as 
to  which  his  words  are,  that  such  persons, 
though  indicted,  may  be  admitted  as  witnesses 
if  they  confess  themselves  guilty,  but  their  tes- 
timony is  not  conclusive  to  the  jury ;  Ant  tbey 
may  as  well  consider  the  credibility  or  not  cre- 
dibility of  the  witness,  as  the  matter  he  swears. 
Aud  this  is  all  the  distinction  he  makes  even  m 
this  case,  that  though  one  be  indicted,  it  is  otft 
an  objection  to  his  competency,  but  may  be  lo 
bis  credit.  Nay,  in  cases  of  treason,  be  is 
clear,  that  such  a  person  is  not  barely  a  compe- 
tent witness,  but  may  be  one  of  the  two  wit- 
nesses required  by  the  statute  to  an  overt-act  ol 
treason.  The  only  qualiticataon  to  the  rule  is 
this,  that  such  a  witness,  so  indicted,  sbouM 
confess  himself  guilty  of  the  crime  (w  ww^" 
he  stands  indicted,  which  undoubtedly  i«  rif  bW  , 
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fe,  if  the  Conrt  was  to  admit  him  a  wiftnesa  to 
pro? e  his  ovm  innocence,  that  wonid  be  a  dear 
objection  to  bino;  bnt,  if  be  conteasea,  he 
ootDes  only  to  charge  another,  and  not  to  clear 
himself.  But  these  are  not  like  the  present 
CMse,    What  is  the  case  here  ? 

tfr.  Noada  is  the  original  prosecotor,  and 
prelerred  the  first  indictment  The  prisoner 
aAcrwards  indicts  the  same  Mr.  Noads,  by  a 
separate  indictment,  for  the  same  offence. 
Mr.  Noads  does  not  come  here  toyive  evidence 
that  be  in  conjunction  with  the  prisoner  forcfed 
this  will ;  he  does  not  come  under  the  light  of 
an  aoeooiplice,-  but  insists  upon  bis  innocence, 
and  nmst  at  this  time  be  deemed  in  law  as  in- 
Bocent,  with  regard  to  this  fact,  as  any  man 
in  coort.  This  then  is  a  material  difference 
betwetB  joint  and  separate  indictments;  to 
which  purpose  my  lord  Hale  in  that  rery  book 
pats  this  case,  that  if  A,  B,  and  C,  are  sepa- 
raldy  indicted,  A,  one  of  the  persons  indicted, 
may  be  evidence  for  B  and  C,  and  they  may 
both  be  acquitted  on  bis  testimony.  Mr. 
Meads  is  indicted  in  one  separate  indictment, 
ami  the  prisoner  in  another.    Can  there  be  any 

Siand  to  say,  that  Mr.  Noads,  tbe  person 
randed,  and  the  first  indictor,  shall  be  no 
witness  against  the  prisoner,  for  this  rdwon 
ealy,  because  he  has  been  afterwards  indicted 
by  him?  Was  ever  a  case  like  this  before? 
"niat  six  weeks  after  the  prisoner  had  been 
committed  he  should  be  permitted  to  turn  evi- 
dence against  Mr.  Noads,  who  was  tbe  only 
persoD  defrauded,  in  tbe  first  instance,  by  tbe 
nrgery ;  who  took  him  op,  and  confronted 
him  before  'the  alderman ;  who  charged  him 
upon  his  own  oath  witb  tbis  offence  uncontra- 
dieted;  who  caused  bim  to  be  committed,  who 
■Mfided  him?  Shall  tbis  prisoner  now,  to  save 
his  own  life,  give  evidence  against  his  prosecn- 
tor  (for  the  second  indictment  is  the  evidence  of 
tbe  prisoner),  to  set  aside  that  indictment  upon 
which  ^he  himself  is  to  be  tried  ?  If  this  be  the 
case,  the  Lord  have  mercy  upon  every  man 
that  attempts  to  pi'osecnte  a  felon  for  tbe  sake 
of  justice  1  for,  if^tbis  should  be  allowed,  no 
I,  except  the  prosecutor,  will  ever  be  con- 


[Mr.  MoretOD  was  going  to  enforce  what 
bad  been  aaid,  when  hia  lordship  declared  it 
was  unnecessary,  and  that  the  Coort  was' 
eleariy  of  opinion,  Mr.  Noads  ought  to  be  ad- 
■Mtted  a  witoess,  and  therefore  OTer*ruled  the 
slfesliMis  to  his  competency.] 

Thomas  Noadt  sworn. 

Noadi,  The  prisoner  at  the  bar  was  one  of 
tfaesailorv  on  board  one  of  the  Royals  Family 
privateers ;  he  came  to  me  in  the  Iwginning  of 
February  1750-1,  about  the  5d  or  4th,  with  a 
pcvsoD  by  the  name  of  John  Daunt 

Where  did  you  live  then  ? — 1  lived  then  m 
tbe  New-Buildiiigs,  Ckileman-street 

What  is  your  business  P^I  act  as  a  book- 
keeper or  clerk  to  the  managers  of  the  Royal 
Fsraily  privateers. 
'  Bai  yoa  «ee&  the  prisoner  before  Febroaiy 


1750- 1  ? — He  has  been  frequently  at  our  office : 
I  was  by  when  he  received  his  own  part:  the 
first  of  bis  coming  was  to  solicit  for  20/.  be- 
fore the  aecouhts  were  settled. 

Had  you  ever  seen  that  person  before,  that 
came  in  tbe  name  of.  John  Daunt  P-*No,  I 
never  bad. 

What  did  they  come  about  P-^The  prisoner 
brought  Daunt,  and  a  will  and  power,  and  told 
me  it  was  tbe  will  and  power  of  John  Willcin* 
son.     I  knew  by  our  book  there  was  such  a 

K^rson  on  board.  The  prisoner  told  roe  that 
aunt  kept  a  public- house  in  Lisbon,  and  that 
he  had  frequently  drank  at  his  house  at  Lisbon 
with  Wilkinson  ;  and  said  it  was  a  house  that 
be  and  several  other  sailors  used  while  the 
ships  lay  there;  and  that  be  knew  Daunt  to 
be  a  very  honest  and  worthy  man  :  he  desired 
I  would  write  to  Mr.  Casamaijor  of  Bristol, 

iwho  was  the  agent  appointed  to  pay  tbe  people 
or  their  services  on  board)  for  tbe  money  due  to 
John  Wilkinson  for  bis  service  on  board  the 
Royal-Family  privateers.  I  asked  biro  some 
few  questions  with  regard  to  the  ships:  both 
of  them  told  me,  that  J«hn  Wilkinson  lodged 
with  John  Daunt  at  Lisbon,  at  the  time  the 
ships  were  fitting  out  for  a  second  cruize.  -  I 
asked  them,  what  was  become  of  Wilkinson, 
that  I  had  heard  nothing  of  bim  for  upwards 
of  two  years ;  Murphy  replied,  he  died  on  the 
coast  of  Guiney :  I  should  otherwise  have  paid 
them  the  money  on  the  power  of  attorney, 
which  they  had  first  produced ;  but  as  I  un- 
derstood the  man  was  dead,  1  could  not  then 
pay  tbe  money  upon  tbe  power.  Murphy 
then  immediately  proposed  to  go  to  the  Com- 
mons to  prove  the  will,  saying,  at  the  same 
time,  he  knew  very  well  how  tq  go  about  it ; 
for  that  he  had  proved  the  will  of  one  Miles 
Masterson,  I  think  the  name  was;  he  then 
mentioned  some  proctor^s  name,  1  think  it  was 
Hilghes ;  1  then  told  him  he  might  as  well  go 
to  Mr.  Crespigny. 

Do  you  know  the  day  of  the  month  you  bad 
this  conversation  P — 1  believe  tbis  was'the  9lh 
of  February.  They  were  several  times  with 
me  from  the  beginning  of  February  to  the  9tli. 
In  tbe  afternoon  tbe  same  day  they  returned  to 
me,  and  told  me  that  the  will  was  proved,  and 
desired  me  to  make  out  i^  power  of  attorney 
for  me  to  receive  the  money  of  Mr.  Casamaijor, 
he  living  at  Bristol.  I  made  one  out  accord- 
ingly. Murphy  waa  a  witness  to  it  (He  pro- 
duces it.)  They  went  away  from  me,  and 
came  in  two  days  after.  I  believe  this  waa 
on  Saturday,  and  they  returned  on  the  Mon- 
day, and  brought  it  re-executed  before  the  then 
lord  mayor.  I  then  wrote  to  Mr.  Casamaijor, 
and  he  remitted  me  the  money  on  the  18th  or 
19th  of  February ;  they  both  called  again  on 
the  30tb,  and  on  that  day  1  paid  tbe  money  to 
Thomas  Williams,  the  man  who  calls  himself 
John  Daunt:  I  took  a  receipt  for  it;  [Ha 
shewed  a  receipt]jthis  is  it.  Thomas  Williams 
signed  it  by  tbe  name  of  John  Daunt,  and 
Murphy  was  presentat  the  time.  I  paid  down 
the  whole  money  ou  the  table,  37/.  13s.  6i. 
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Thejr  i>aid  ht^k  the  deductioDS  wbtch  was 
about  401.  for  proring  the  will ;  they  bad  oot 
iDODej|r  to  pay  for  the  proTiDg  the  wul,  ao  Mr, 
Crespigny's  clerk  aeDt  tba  wUl  to  mei  to  take 
the  niooey  for  him. 

What  did  they  gi? e  yoa  for  your  troable?— • 
1  believe  they  gave  me  about  a  guinea;  it  waa 
not  more  than  25  shillinga,  for  t^  trouble  1  bad 
in  writing  letters,  paying  postage,  and  drawing 
the  letter  of  attorney. 

Who  received  the  money  of  you  P — It  waa 
leceired  by  the  person  who  went  by  the  name 
of  Daunt,  m  the  presence  of  Murphy.  Murphy 
at  that  time  desired  that  Daunt  would  give  him 
•omething  for  bis  troable  in  shewing  Dim  the 
way  to  Doctors  Commons,  so  Daunt  gave  bim 
half  a  guinea ;  Murphy  muttered  and  grum- 
bled, and  said  it  was  too  little ;  then  they  went 
out  of  the  house. 

Had  you  ever  seen  the  will  of  Wilkinson,  or 
power  of  attorney,  before  that  timetbey  brought 
It  in  February? — No,  I  had  not. 

Who  wrote  Crespi|^y  at  the  bank  of  tKe 
will  ?-^I  might  write  it  very  likely,  but  it  is  so 
much  erased  that  I  can't  say.  I  should  have 
in  course  sent  them  to  Mr.  Crespigny ;  I  sent 
every  body  that  came  to  have  any  thing  done 
in  bfs  way  to  him ;  he  is  the  person  employed 
by  the  gentlemen  as  their  proctor. 

Have  you  seen  Wilkinson  since  thattioBe?— 
I  have :  I  believe  him  to  be  the.same  that  was 
on  the  books. 

Has  there  been  any  demand  by  bim  for  this 
noney  since?— No,  there  hu  not,  neither  by 
bim,  or  any^body  else. 

When  did  you  first  hear  that  Wilkinson  was 
living? — I  beard  it  when  the  cause  caone 
on  in  chancery  about  a  year  ago,  then  be  ap- 
peared. 

Have  you  seen  bim?— I  saw  bim  in  thu 
court  in  the  parlour  with  Mr.  Goddard,  the  sea* 
aions  before  last. 

Did  you  ever  see  bim  before?— I  have  seen 
him  at  Lbbon  among  the  ships  crews,  and  I 
talked  with  him  since  about  bis  being  there, 
and  about  two  or  three  of  the  ships,  and  believe 
him  to  be  the  man. 

How  long  was  it  after  yoa  paid  the  money, 
when  you  saw  bim  fint?— It  was  a  year 
and  a  half  after,  and  that  was  at  this  court,  as  I 
mentioned  before. 

To  which  ship  did  be  belong?— He  was  one 
of  the  crew  of  toe  Princess  AoMlia. 

Upon  your  hearing  be  waa  alive,  and  yoa 
haTiiig  paid  the  money,  what  waa  the  first 
thing  you  did?— 1  made  inquiry  after  this 
Daunt,  but  could  not  find  bim.  I  then  bq^an  to 
inquire  for  Murphy ;  and  one  Garter,  who  bad 
been  intimate  with  Murphy,  and  was  on  Board 
the  privateers  commanded  by  commodore  Tal* 
hot,  was  the  first  person  that  gave  me  any  in- 
ffMrmation  of  him  :  be  at  first  thought  I  wanted 
to  arrest  bim,  till  1  told  him  the  whole  affiur. 
Carter  went  to  several  places  to  make  enquiry 
after  him.  When  we  got  an  account  ofbim, 
which  was  ui  about  a  fortnight,  I  got  a  warrant 
AanaHr.  AhleniMui  Iranade,  and  then  I  heard 


he  was  at  Tooting;  I  got  the  warrant  backed 
by  justice  Clarke,  and  went  there,  and  found  bo 
had  been  there,  but  was  gone:  then  I  heard  he 
was  at  Dulwich ;  there  I  got  the  warrant 
backed  by  another  Justice,  and  found  be  bad 
been  at  the  Green  Man  there,  but  was  gone  &, 
few  days :  I  applied  to  the  master  of  tlie  col- 
lege, and,  by  the  assistance  of  a  servant  to  that 
pntleman,  he  was  taken  at  Newiogton  on  that 
side  the  water.  After  he  was  taken,  I  ap« 
peered.  As  they  were  bringing  him  round  the 
comer,  the  prisoner  made  his  escape  from  the 
constable,  and  ran,  but  was  taken  again  in  e 
few  minutes  after.  We  took  bim  into  a  public 
bouse  there :  beasked  what  he  was  taken  up  for : 
I  told  bim  he  might  well  imagine  for  what ;  I 
aaid  it  was  for  forging  such  a  will,  and  that  I 
was  very  confident  it  was  his  hand-writing,  I 
bad  compared  it  with  some  of  his.  He  took  me 
to  one  comer  of  the  room,  and  said,  Dear  Sir» 
(lifting  up  bis  hands)  do  you  think  I  had  any 
thing  to  do  with  it  ?  But  upon  my  telling  hiin 
I  was  confident  it  was  bis  band- writing,  and 
that  several  people  knew  it,  be  said  be  threir 
himaelf  atmy  feet,  and  hoped  I  would  not  take 
away  bis  life,  or  to  that  purpose. 

\^bat  were  his  words  aa  near  as  yoo  can  re- 
collect ?— He  said,  I  bef  my  life.  I  told  him  I 
did  not  want  to  take  his  bfe  away,  1  only  wanted 
to  have  common  justice  done. 

Did  you  understand  bim  to  mean  be  wrote 
the  will  and  letter  of  attorney?-—!  did  under* 
stand  bim  so ;  be  allowed  he  wrote  it,  but  did 
not  immediately  say  he  did. 

During  all  this  conversation  which  you  had 
with  him,  did  you  eoquire  after  John  Daunt? 
— I  asked  bim,  if  it  wss  not  one  Thomas  Wil- 
liams that  personated  John  Daunt,  because  1 
understood  from  Carter  that  it  must  be  bias  $ 
and  be  said  but  very  Ihtle  afterwards,  and  called 
<br  some  water,  and  was  ready  to  faint ;  he  never 
made  roe  any  answer  lo  that,  whether  it  was 
he  or  not.  We  then  took  Isim  before  jnatice 
Clarke,  and  be  sent  bim  to  Guildhall;  there  he 
was  committed  to  the  Poultry  Compter  by  Mr. 
Alderman  Chitty,  the  sitting  alderman. 

Waa  yon  by  at  hia  eiamination  before  the 
alderman?—!  waa. 

Who  made  the  charge  against  bim  ?— I  did. 

Did  yoa  nnake  it  upon  oath  ? — !  did. 

What  was  the  charge?— !t  waa  whb  the 
forgery  for  which  he  now  stands  indicted.  I 
had  seveiml  oppofiunities  of  comparing  band** 
writings  of  bis  that  I  bad  got  during  the  tioie 
of  my  hnoiring  it  was  a  forgery^  and  the  time  I 
took  him  up ;  and  by  several  comparisons,  I 
believe  the  whole .  to  be  bis  haad-wrilmg. 
When  we  had  bim  before  the  alderraan,  he  was 
asked  after  Daunt ;  be  aaid  he  coeld  pieve  he 
lived  at  Lisbon,  but  said  he  could  not  teU  where 
he  then  was  ;  afterwards  he 


aey,  and  said  he  knew  nothing  of  tlie 
matter ;  ne  did  own  he  aset  Daimtin  the  street, 
and  aaid  he  bad  seen  bim  at  Lisbon,  and  that 
Daunt  tdd  bim  he  had  a  right  of  recettiogthat 
money  from  that  will. 
WhcD  did  youinfer  a  UB  of  indiehMot 
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^raioft  bim  f-*-!  did  tlie  very  neit  nrntkoB, 
wblcb  was  io  September. 

Wcfe  Mr.  Wiikiosoo  and  Mr.  Jamee  God- 
dttid  tbcre  at  tbat  time  ?— Tbey  were :  1  be* 
liere  ibat  to  be  WUkinaon. 

Wbe  ebewere  tbereP*— Tbera  were  Peter 
Edwafds  aod  Aotboay  Detojrer.  Tbat  bill 
was  not  foQDd. 

How  bmg  bare  you  been  informed  tbat  tbe 
peieon  wbo  called  bis  name  Joho^  Daunt  was 
Tbomas  Williams  ?— Carter  would  bare  it  to  be 
biiD ;  but  I  was  not  confidefit  till  1  weftt  o?er 
to  Ireland,  after  tbat  bill  was  tbrown  oat,  to  aeo 
wbelher  a  rnao*  wbo  I  was  iilbRiied  was  ia 
Cork  gaol,  was  tbe  man  tbat  I  paid  tho  mo- 
ney to  ;  I  foiiod  him  tobe  tbe  same  persout  I 
remembered  bim  immediately,  aad  am  sure  be 
is  tbe  saaM  man  tbat  1  paid  tbe  moaey  to  by 
tbe  name  of  John  Daunt,  who  was  recom- 
sMttded  to  me  by  tbe  prisoner  as  an  bonest 
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Cokn^forthePris.  Wbo  was  yon  agent 
ff-^Noads.  I  wasageot  under  w.  Henry 
Casamaijur,  I  transacted  business  for  bim. 

Did  you  know  Hurpby  beiure^ — I  bad  seen 
biiB  fr«4ioentlv  before  be  eawe  witb  tbat  per- 
son  wbo  called  bis  name  Daunt ;  be  was  one 
of  the  seamen  on  board  tbe  Royal  Family  pri- 
vateers ;  be  at  last  got  to  assMt  the  captain's 
steward  as  a  kind  of  cabbiu-boy . 

Yon  say  be  came  to  receive  his  own  money, 
what  was  it  ? — The  balance  of  tbe  account 
eame  to  about  7  or  8^  a  share  was  86/.  8f.  Id. 
each,  and  1  believe  he  had  a  share  aad  a  half. 

Did  be  produce  tbe  will  and  power  of  at- 
tscncy  both  together  ? — He  did  ;  1  believe  be 
toek  tbem  out  of  tbe  other  man's  band,  and 
gave  them  to  me. 

Did  you  direct  them  to  make  use  of  yoor 
name  to  Mr.  Crespigny  f—No,  I  did  not. 

Pray  recolkict  yourself,  did  yon  write  that 
name  on  the  back  of  the  will  or  not  P-^I  might, 
bat  1  don't  know ;  that  which  is  net  erased 
looks  like  my  writing. 

Do  you  know  how  it  came  to  be  scratched 
out  ?— No,  I  do  not,  nor  when  it  was  scratched 


Did  yoo  read  over  the  probate  F— No,  I  did 
not,  1  only  looked  to  see  whether  tbe  name 
iebn  Wilkmson  was  tbene. 

Is  it  not  usual  to  read  tbe  probate  over  P— >I 
dsn't  know  tbat  ever  I  read  over  one  in  my  life, 
1  don't  know  tbat  it  is  customary. 

la  this  the  probate  produced  here?— This  is 
tbe  very  pvobate. 

Had  yon  ever  seen  WiUiana  bfibre  tbat  time 
be  came  with  the  prisoner,  as  you  say,  in  tbe 
naase  of  Daunt  ?— I  never  did,  as  1  know  of : 
the  first  tmsn  I  saw  bim  was  in  tbe  beginning  of 
Fehrnaiy,  1750-1. 

Have  yon  seen  bim  since?— -I  have  several 
times ;  1  ^as  with  bim  eight  or  ten  times  in 
lieiand. 

What  was  yonr  businem  when  yoa  went  to 
faaluid  S--"*!  wuaten  purpnsn  tn  fiMi  him  oat 


How  came' yoo  tomistrast  him  being  tba 
person  ? — I  shewed  tbe  receipt  to  Carter,  aad 
he  said  ha  was  very  confident  tbe  name  Joba 
Daunt  was  bis  hand-writing. 

Have  yon  no  other  witnem  to  prove  that 
than  Carter  ?-^NOb  1  have  not. 

Did  you  make  ase  of  any  tbreals  ?— No,  I 
did  not* 

Did  yon  mean  tbe  will  ahd  power  wae  tba 
hand-writioji^  of  Murphy  ?^Tbe  will  and 
power,  signing  and  all ;  1  mean  all  in  general. 

Did  you  think  tbe  name  Dinish  Colkna  is  of 
a  different  writing  to  tbe  other  names  ?-*l  thinlc 
it  is  all  tbe  writing  of  ooe  band. 

What  is  Carter  ?**Ue  was  on  beaid  tba 
privatenra,  not  tbe  same  cruize,  but  tba  cmizw 
before. 

Did  you  shew  bim  tba  will?—!  did,  and  ha 
said  tbe  name  John  Wilkinson  in  particular 
was  Murphy's  hand*writing. 

Thomas  Williami  sworn. 

Mr.  Hmme  Campbell  to  Nfad§.  Do  yoa  kaoaf 
this  witness  ? 

N<Md$.  This  Thomas  WiUiams  is  tba  snma 
man  that  came  to  me,  and  received  the  nooaey 
in  tbe  name  of  John  Dannt. 

Mr.  Hume  CampheU  to  Williame.  Da  yoa 
know  Timothy  Murpby  ? 

WilUmiu.  I  do,  it  is  tbe  prisoner  at  tbe  bar. 

How  long  baveofeu  been  acquainted  with 
him  ?— IFi/liaiM.  I  was  acquainted  witb  him 
about  a  mooth  or  five  weeks  before  tbe  begin- 
ning of  February,  1750-1.  1  met  him  near 
Cbaring«Cros8  in  tbe  street ;  we  went  to  a 
house  M  ill  lame  there ;  I  believe  tbe  man  of 
tbe  bousil  bis  name  is  Mullings,  he  is  a  ScotclH 
man :  this  was  tbe  month  of  January ;  be  took 
me  a^  walking  round  the  park,  and  to  aoveral 
places,  and  told  me  be  bad  something  to  rtlato 
to  me,  and  if  I  would  be  ruled  by  bim,  be  would 
do  for  me,  and  in  tbe  park  he  swore  me  to  oo- 
erecy  (not  by  book  but  by  word).  Ho  first 
swore,  then  1  swore ;  I  told  bim,  if  it  be  any 
tbin|f  except  robbery  or  murder,  Pd  stand  trna 
to  bim ;  the  next  day  in  the  morning  we  onma 
to  tbw  Mollings's  house  again. 

Can  yoa  recollect  what  time  ia  Janaarjf 
trSO'l  this  was  ?— It  was  about  the  latter  ead 
of  January.  Then  be  said,  Come,  Williamo^ 
Qod,  Pll  do  for  you  now.  He  took  mo  up 
stairs,  into  a  large  room,  and  called  for  a  bowl 
of  punidi,  aaying.  This  is  cold  weather,  wo 
must  drink  sometking  that  will  make  us  warm  ) 
be  made  me  drink  pretty  heartily.  At  last  bO 
pulled  out  a  whole  parcel  of  papers,  some  of 
tbem  were  prints,  some  with  stamps,  aad  nemo 
without;  he  bsffan  to  kiugb  and  smile;  bo 
said,  I  told  you,  I  bad  someuing  to  do  for  yoo, 
now  Pll  do  for  you,  sa^  be  ;  there's  one  Wil* 
kinson  tbat  belongs  to  the  Princess  Amelia 
private  ship  of  war,  tbat  is  dead  on  the  coast 
of  Guiney,  and  bis  money  can  be  taken  bv  any 
body ;  aad  said,  1  will  go  for  it;  aaid  I,  I 
deal  understand  tbat  way  of  getting  of  mo* 
ney;  said  he.  Damn  it,  what  a  Ibolyou  aiw, 
not  to  ooaeeal  togftmooeyatiOMfeanlol 
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there  are  sef^rel  of  my  acaoaintance  (If  you 
were  to  know  as  welt' as  I)  that  get  money 
enough  in  forging  seamen's  wills  and  powers, 
and  receiving  wages  and  prize-money  due  to 
tbero ;  and  it  you'll  be  ruled  by  me,  you  shall 
not  want  money,  for  you  shall  dress  like  a 

gentleman,  and  wear  a  sword  ;  then  he  rubbed 
Is  hands,  and  said,  Drink  t'other  glass,  and 
go  down  and  warm  yourself  by  the  iSre :  1 
went  down,  and  left  him  with  pen,  ink,  and 
paper ;  and  in  a  short  time  after  he  called  me 
up  stairs  again,  and  told  me  he  had  writings 
drawn  up,  purporting  to  be  the  will  and  power 
of  John  Wilkinson ;  he  made  them  to  me  in 
the  name  of  John  Daunt,  and  be  called  for 
a  candle,  which  was  brought  lighted ;  he 
took  a  piece  of  sealing-wax,  and  clapped  the 
•eal  on  Jl,  before  the  name  John  Daunt 
was  wrote ;  then  he  wrote  John  Wilkinson, 
Thomas  Carty,  and  Dinish  Collins ;  then  he 
put  a  seal  on  them. 

How  many  seals  were  there?-*-!  believe 
there  were  more  than  one ;  there  was  obe  to 
each  paper,  that  is,  the  will  and  the  power. 
After  be  had  sealed  them,  be  asked  for  a  pen- 
knife; I  lent  him  one  ;  he  made  two  or  three 
different  pens,  and  said,  that  this  will  not 
do  well,  to  have  these  witnesses  all  of  one 
hand- writing.  The  names  Thomas  Carty 
ami  Dinish  Collins  were  for  two  subscribing 
witnesses. 

.  What  were  these  pens  made  for  ? — ^To  write 
the  names  with  different  pens,  that  they  should 
not  look  alike. 

Did  he  write  all,  both  on  the  will  and  power? 
—He  wrote  it  all  over,  every  word,  both  the 
will  and  power,  and  then  took  and  sealed  them 
up,  and  put  them  into  his  pocket 

Did  he  say  any  thine  about  Wilkinson  owing 
Daunt  any  money  P— He  said  John  Wilkinson 
owed  John  Daunt  seventeen  moidores ;  these 
were  the  reasons  which  he  gave  to  me  for  my 
going  by  the  name  of  John  Daunt,  saying,  if  a 
reason  should  be  required  why  it  was  left  to  me, 
it  should  be  represented,  that  this  Wilkinson 
was  indebted  to  me  these  moidores.  After  this 
we  went  to  some  other  house  of  his  acquaint- 
ance, where  we  drank  that  afternoon,  and  I 
went  to  bed  pretty  merry ;  the  next  morning 
early  he  came  and  called  me  out  of  bed,  and 
desired  roe  to  come  along  with  him  to  the  boose 
of  Thomas  Noads  in  Cousman-street.  I  said,  I 
had  not  got  my  breakfast.  He  said,  Come 
elong;  what  a  blockhead  you  are!  we  will 
get  a  pint  of  purl,  and  go  about  our  business : 
ueo  he  hurried  me  out.  After  we  had  liad  a 
draught  of  purl  at  the  Castle  and  Horseshoe, 
Channg-Cross,  we  took  boat  at  Whitehall* 
atairs,  we  landed  at  the  Old  Swan,  and  wen^  to 
the  house  of  Mr.  Noads;  there  the  prisoner 
introdnoed  me  by  the  name  of  John  Daunt, 
and  said  I  waa  a  very  honest  man,  and  that  he 
had  known  me  a  great  while  to  keep  a  house  at 
Lisbon,  and  that  he  had  drank  at  my  house 
■everal  times  in  eomiiany  with  John  Wilkin* 
son ;  then  he  produced  this  forged  will  and 
power^  and  deaired  he'd  pay  the  mooey  due 
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to  John  Wilkinson,  for  his  services  on  hoard 
the  Princess  Amelia,  a  private  ship  of  war,  to 
me,  in  the  name  of  John  Daunt .  Mr.  Noads 
and  be  talked  a  little  while  tog^ethcr  ;  he  told 
the  prisoner,  I  believe  I  can't  pay  it  upou  this 
power ;  then  the  prisoner  said,  This  Wilkinson 
is  dead.  How  long  has  be  been  dead  f  said 
the  other:  said  Murphy,  I  believe  he  has 
been  d^ad  two  years,  he  died  upon  the  coast  of 
Guiney :  then  Murphy  proposed  to  go  to  the 
Commons  (t  think  he  said  to  a  proctor)  to 
prove  the  will ;  but  Mr.  Noads  told  him  to  go 
to  Mr.  Crespigny  to  do  it ;  we  went,  and  on 
our  way  thither  I  stopped,  and  said.  Murphy, 
I  don't  understand  what  yon  are  about,  I  be- 
lieve you  are  going  to  play  the  rogue  with  me, 
I'll  not  go  a  step  farther ;  Til  return  back  back, 
and  tell  Mr.  Noads  my  name  is  not  Daunt; 
I'll  divulge  the  whole  affair  to  him.  With 
that  he  swore  Tehemently,  and  took  up  a  great 
stick,  and  said,  he'd  dash  my  brains  out,  or 
have  me  hanged,  if  I  did  not  go  that  minute, 
and  prove  the  will  in  the  Commons. 

Where  wens  you  when  you  bad  this  conver- 
sation f — It  was  in  a  lUtle  alley  not  far  from 
Coleman-street. 

Did  you  go? — By  the  fright  I  went  along 
with  him,  and  by  his  desire  and  directk>ns» 
and  diere  in  bis  presence  I  proved  the  will. 

To  what  proctor  did  you  go  P— To  Mr. 
Crespjgny  ;  there  the  will  was  produced  and 
proved. 

Look  at  this  paper,  do  you  know  itP — ^That 
is  the  very  will;  the  hand-writing  is  Mur-' 
phy's ;  if  I  was  toflie  this  minute,  I  am  sure 
no  man  wrote  it  but  he ;  here  are  the  names,  I 
saw  them  wrote;  be  wrote  this  name  Joba 
Wilkinson,  with  a  fine  pen,  which  he  made 
with  my  knife ;  he  wrote  also  the  other  nameSy 
Thomas  Carty  and  Dinish  Collins,  and  I  am 
sure  I  saw  him  have  such  a  seal  in  his  pocket 
as  is  here  put  on  the  wax. 

What  did  yon  do  after  the.  will  was  prov- 
ed?— ^Thett  he  came  back  to  Mr.  Noads's 
house,  and  told  him,  the  will  was  proved  at  the 
Commons. 

WbotoldhimsoP-^Murpbydid;  then  there 
was  a  letter  of  attorney  made  by  Murphy's 
desire,  for  Mr.  Noads  to  have  power  to  receive' 
the  money  of  Mr.  Casamagor,  who  he  told  us 
was  in  Bristol  at  tliat  time. 

Who  signed  that  power  P^I  did,  and  Mnr^ 
phy  was  the  only  subscribing  witness  to  it ; 
then  we  took  it  along  with  usj  (this  was  I  be-* 
lieve  on  Saturday  afternoon)  and  on  the  Mon- 
day be.  called  me  very  early,  and  by  hisdcsirsy 
I  went  along  with  him  to  my  lord- mayor's  of-' 
fice,  and  there  I  think  this  letter  of  attorney  was 
re-executed ;  then  we  went  again  to  Mr.  Noads's 
house,  and  gave  him  the  power  of  attomeyf 
to  receive  the  money  of  Mr.  Casaroaijor ;  tlm 
we  went  away,  and  went  again  two  or  three 
times  between  that  and  the  19th  or  'SOth  of 
February :  on  one  of  them  days  we  received 
the  money,  he  said,  he  had  from  Mr.  Casa- 
maijor,  and  then  he  paid  me  37/.  I9f.  or  there- 
abouts, in  the  name  of  John  Daunt,  in  the 
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fnsKOce  of  Morpby^  and  took  a  raceipt  for  the 
moDey,  sigroed  by  mc ;  I  wrote  Joho  Daunt ; 
if  yooMI  please  to  look,  you'll  tee  a  tort  of  a 
boggle,  there  in  a  letter  not  made  right ;  in- 
Btead  of  the  letter  a,  I  waa  goioff  to  write  o, 
and  waa  forced  to  make  it  an  a  anerwards ;  I 
did  not  know  how  to  write  Daunt  dererly. 
[His  lordship,  jury,  and  counsel,  looked  at  it, 
and  it  appear^  as  he  said.]  Murphy  said  to 
mr.  Noads,  I  haTe  taken  a  damn'd  deal  of 
trouble,  he  ought  to  gite  me  something  for  my 
trouble  (we  had  made  that  bargain  before  we 
came  there,  that  1  was  to  give  him  half  a  gui- 
nea in  the  presence  of  Mr.  Noads,  to  induce 
BIr.  Noads  to  believe  he  was  only  to  have  that 
for  his  trouble).  I  gave  him  half  a  guinea  in 
Mr.  Noads's  honse,  then  we  went  away,  and 
at  a  little  distance  he  said  to  mef  Don't  you  re- 
member you  are  to  gi?e  me  two  guineas  for 
my  trouble  in  making  the  writings,  over  and 
alive  the  half  of  the  money  ?  f  was  very 
much  disheartened,  and  said,  Murphy,  Til  go 
hack,  uimI  give  him  the  money  back,  saying. 
It  is  a  very  umust  thing,  I  will  not  cany  it 
any  farther ;  be  swore  damnation  to  his  soul, 
if  I  should  go  a  step  farther,  he'd  give  a  iudge 
or  jury  do  trouble,  but  he'd  dash  my  brains 
ont  if  I  did  not  go  ferward,  and  had  a  great 
stick  in  his  hand  at  the  time,  he  pushed  me 
along  before  him ;  I  waa  afraid  of  my  life, 
for  he  threatened  me  both  one  way  and  t'other, 
cither  to  kill  me  or  get  me  hanged :  then  I 
said.  Take  all  the  money,  and  gave  it  him  all 
in  bis  hand,  I'll  have  nothing  to  do  with  it : 
he  answered  to  that,  No,  no,  I  have  revealed 
all  my  secrets  to  you,  and  now  you  are  going 
to  have  me  hanged ;  he  said,  I'll  take  two 
guineas,  and  half  the  whole  money ;  which 
be  did,  and  gave  me  the  remainder  of  it. 

When  was  the  first  time  you  saw  Mr. 
Noads? — I  never  saw  him  till  1  went  with  the 
prisoner  to  his  house,  nor  never  saw  Wilkin^ 
son,  or  knew  that  there  was  such  a  man  living. 

When  did  you  hear  Wilkinson  was  alive  ?— 
I  never  hearS  it  'till  Mr.  Noads  came  to  me 
■I  Cork  in  Ireland,  where  1  was  a  prisoner  for 

4KM. 

Had  you  seen  Mr.  Noads  between  the  time 
you  took  the  money  and  the  time  yon  saw  him 
u  Cork  ? — No,  1  never  did. 

Cross-examination. 

Coun.for  thePris,  How  much  punch  might 
you  drink  at  the  house  near  Charing  Cross, 
when  you  say  this  will  was  made  ? — Williams, 
I  believe  we  drank  about  three  shillings-worth. 

Did  you  call  for  a  second  bowl  ? — No,  we 
dklnot. 

What  had  you  been  drinking  before? — ^We 
bad  been  drinking  a  dram  each,  and  a  pint  of 
psrl. 

Then  you  waa  a  Utile  in  liquor,  was  you  not  ? 
—I  was  tolerably  warm. 

Waa  there  a  fire  above  stairs?— No,  there 
was  not. 

What  tinoe  of  the  day  was  it  that  yoa  was 
thare  f — It  was  in  the  momiog, 
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Did  either  of  you  saioke  tobacco?— No,  we 
neither  of  ua  did. 

What  did  you  do  with  your  candle  then  ? — 
That  was  brought  up  by  tne  prisoner's  desire, 
after  he  had  drawn  the  writinga  up. 

How  long  had  you  been  in  the  house  before 
the  candle  was  brought  you  ? — We  might  have 
been  in  the  house  two  hours  before  the  maid 
brought  it  up. 

How  long  had  you  been  in  the  honse  in  all  ? 
— ^I  believe  we  might  have  been  in  the  house 
two  hours  and  a  half  in  all. 

'flow  long  was  you  in  the  house  before  you 
went  above  stairs  ? — It  might  be  above  half  an 
hour  before  I  went  up,  which  was  when  he 
called  me. 

When  did  yon  hear  the  name  of  John  Daunt 
first  ? — I  never  heard  it  before  that  day. 

Where  did  he  get  the  wax? — He  had  wax 
in  his  |K>cket,and  I  believe  a  seal  too. 

Did  you  see  him  put  the  seal  to  the  wax  ? — 
I  did,  he  put  it  to  one  of  them  before  he  wrote 
the  name. 

Did  he  to  the  other,  do  you  remember  i|r- 
I  can't  say,  whether  he  wrote  the  other  first  or 
not. 

Which  did  he  seal  before  be  wrote  the  name  f 
— It  was  the  will. 

What  sort  of  a  table  were  they  wrote  upon  ? 
— h  was  a  table  big  enough  for  half  a  dozea 
men  to  dine  at. 

Did  you  see  hiro  write  all  the  will  ? — I  saw 
him  write  part  of  it,  that  is  the  latter  end,  that 
is  part  of  one  side,  where  the  witnesses  are; 
he  had  not  finished  it  when  he  called,  me  up. 

Had  he  ink  of  his  own,  or  was  there  any 
other  that  he  made  use  of?*^There  was  a 
pewter  ink-stand  in  the  room. 

Are  you  sure  you  saw  him  write  the  name 
to  the  will  ? — I  saw  him  write  then^  three  same 
names  on  it. 

Was  there  but  one  ink 'Stand? — No,  there 
was  but  one  dish  with  ink.  ^ 

Were  these  three  names  wrote  with  the  same 
ink  ? — ^They  were,  but  with  difierent  pens. 

How  long  do  you  think  yon  might  be  above 
stairs  ? — We  might^be  these  about  an  hour. 

Where  did  you  bestow  your  time  tb^  other 
part  of  the  day  ? — ^We  went  and  walked,  and 
smoked,  and  drank  moetly,  for  it  warvery  ootd 
weather. 

Then  you  must  go  near  being  fuddled,  waa 
you  not? — I  went  to  bed  brave  and  heavy,  I 
know. 

Whei-eidid  you  live  then?— I  lodged  near 
Mr.  Manning's  at  Charing-cross,  at  the  Thistle 
and  Crown:  Bob  Carter  lodged  over-agaiost 
me. 

You  say  you  never  saw  Mr.  Noads  till  that 
time  the  prisoner  and  you  went  to  his  houssi 
the  beginning  of  February  1750-1 ;  recollect 
yourself  whether  you  had  not  seen  him  before? 
—I  had  not.  '    •. 

Did  not  he  once  lend  you  half  *a-crown  on 

J^our  Chatham-chest  ticket?— No,  he  never 
ent  me  any  thing. 
Do  you  know  one  jhlargaret Williams?—! 
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lodgfed  at  hier  home  seTeral  niffhto ;  but  my 
proper  pimce  of  lodgirig  was  at  Mr.  Fox,  on  the 
bacle  of  the  Hay  market. 
•  Did  jott  ever  pavrn  your  Chatham  ticket  ?-*- 
No,  I  noTer  4xA ;  I  might,  but  I  don't  remem- 
ber I  did ;  1  am  almost  sore  \  never  did ;  it  ia 
a  4J.  ticket,  that  is,  4i.  a  year  for  my  life.  . 
-  Upon  yonr  oath,  did  you,  or  did  yon  not 
borrow  money  on  your  ticket  of  Mr.  Noads  f — 
Upon  my  oath,  I  never  did,  nor  never  let  it  go 
out  of  my  possession  to  any  body. 

In  your  way  going  along,  yon  say  your  con- 
science seized  yon,  and  vou  told  the  prisoner 
you  would  not  go  a  step  nrther;  was  that  the 
first  remorse  yon  feltP~-No,  I  had  a  remorse 
of  conscience  that  morning,  when  be  desired 
me  to  go. 

Did  you  beffeve  he  would  be  as  good  as  bis 
word,  when  be  said  he'd  knock  your  brains 
out,  and  threatened  your— I  did  by  bis  coun- 
tenance. 

Was  he  with  yon  all  the  time  you  was  prov- 
ingthe  will  ? — He  was. 

T>id  not  jTOQ  go  into  a  particnhnr  office  to 
prove  it  by  yourself? — No. 

Were  there  aoy  threats  made  nse  of  in 
Doctors'  Commons  Y — No,  there  were  not. 

Was  you  under  any  surprize  when  you  was 
there? — I  was  under  much  foar. 

How  many  people  were  there  in  the  room  T 
— There  was  but  one  gentleman  there. 

Why  did  yon  not  tell  the  gentleman  the 
aflhtr,  that  he  might  assist  yon? — I  waa 
shocked  so,  that  I  aid  not  know  what  I  bad 
best  to  do. 

Did  you  swear  there  that  yonr  name  was 
John  Daunt  ? — I  did,  by  the  prisoner's  direc- 
tions and  desire.^ 

Was  any  bodywith  you  and  Murphy,  when 
you  were  with  Mr.  Noads  ?— There  was  not  a 
soul  with  us. 

Why  did  not  you  tell  Mr.  Noads  that  it  was 
a  forgery  ?— I  (fid  not  indeed;  I  did  not  know 
what  to  do,  I  was  so  confounded. 

Who  wrote  the  word  *  Eztor,^  after  the  name 
John  Daunts  on  tberecetpt  ?» I  wrote  the  name 
John  Daunt,  but  T  don't  know  who  wrote  the 
word « £xtor,'  either  Murphy  or  Noads. 

Conn. /br  the  Cfxmiu  Which  do  you  believe 
wrote  itr— ^IFii/ioOTf;   f  believe  Murphy  did. 

dnm^for  the  Fm,  Whether  your  remorse 
lind  threatening  to  go  back  again  waa  not  be- 
cause he  demanded  two  guineas  of  you? 
William**  No,,  it  was  not. 
Did  he  demand  two  guineas  of  yon  before, 
or  aiVer  you  said  you*d  go  back  ?— 1  tdd  him 
I'd  go  back,  and  return  the  money,  before  be 
Remanded  the  two  guineas,  and  after  too. 

How  long  did  you  stay  in  England  after  this 

transaction  ^— But  a  very  little  time,  about  a 

^  fortnight ;  I  was  obliged  to  go  down  to  Chat-j 

'  bam  to  receive  my  pension- money  that  waa 

due  to  me  there. 

*  See  the  admission  of  thisevidence cited 
^giundo  by  Nares  in  the  Case  of  Elizabeth 
9«nniogi  p.  4d4,  of  tbe  present  T^lume, 


In  this  great  remorse  of  coMeience  that  yea 
lad  before  and  after  you  bad  received  the  mo- 
ney, how  came  you  to  remma  a  fortnight  out 
of  the  pewer  of  Murphy,  and  did  not  make  a 
diseevery  of  It  ? — 1  waa  idraid  to  go  about  it 
myself,  and  I  had  no  of^portunity  to  do  it  till 
Mr.  Noads  oame  to  me  in  gaol  in  Ireland  y  1 
tboogbt  the  very  stones  wcnild  fly  in  my  foce 
about  it,  and  he  hunted  me  out  of  the  way  as 
fast  as  he  oonld. 

Q.  fomn  hi$  Lortlthip,  Why  did  not  you 
open  the  affair  before  my  lord- mayor  ? 

Willittim,  I  had  not  the  seme  to  do  it ;  1 
was  directed  and  led  Mke  a  child  by  him^  as  be 
pleased. 

,  [The  Receipt  read  to  tbia  purport.] 

<<  Received  the  30th  of  Febroary  1750-1,  of 
Thomas  Noads,  37/.  ISi.  6d.  being  so  much  he 
received  of  Mr.  Casamaijor,  per  ptobate  of  the 
wiH  of  John  Wilkinson,  in  fall  balaDee  of  bis 
aocount. 

■  JoHW  Daumt,  Ei^or." 

£.S7    18    6 


Coun.  fw  the  Pris,  to  Noadk,  Who  added 
the  word  *  Extor'  to  the  receipt,  after  the  name 
Job*  Daunt?  * 

Noadt.   I  did. 

Prif .  I  desire  BIEr.  Noads  may  be  put  out, 
while  I  asir  Williams  a  question  or  two.  [it 
was  granted,  and  he  went  out.] 

Prig.  How  came  Williams  to  be  so  perfect 
as  to  the  day  of  the  month  that  be  mentions  of 
the  money  being  paid  ?  Whether  the  papers 
were  not  shewn  to  him  by  Noads  since? — WH' 
Hums,  No,  they  never  were  since  i  came  .to 
England ;  I  have  not  seen  one  of  them  tHI  I 
saw  them'  now,  nor  Mr.  Noads  never  told  me 
what  dav  of  the  month  the  money  was  paid. 

Whether  that  witness  ever  went  to  Mr.  Noads 
with  Mrs.  WiHiams? — No,  I  never  did. 

Whether  be  ever  heard  Margaret  Williams 
say  her  dependance  was  upon  Mr.  Noads  ?— I 
beard  her  say  there  was  som^  prize- mooey 
due  to  her. 

Did  you  ever  hear  her  mention  one  Jones  ?— 
I  don't  know  that  ever  I  beard  her  mention  the 
name  of  Jones. 

Did  not  he  borrow  money  oo  yonr  ticket? 
Where  did  you  get  the  mooey  you  paid  her?— 
I  pawned  my  watch  in  St  Martin's-lane. 

Where  did  he  and  f  agree  upon  this  f— At 
Mac  Mnllins's,  a  bawdy-house. 

Did  I  pay  for  the  punch  there  ?^No,  the 
prisoner  took  care  of  that,  be  madb  me  pay. 

Where  did  he  get  the  money  ?— The 
prisoner  found  rogueish  money  for  me. 

.Mofuii  called  in* 

Coun,  for  the  Frit,  to  Noads.  Whether  or  no 
you  shewed'  either  the  power  of  attorney  or 
will  of  Wilkinson  to  Williams  since  he  cametS 
England? — Nbadi.  No,  1  have  not. 

Whether  or  no  you  told  him  the  month  ^ 
which  you-  paid  the  money  to  biok  ?*-*(  shewed  • 
it  him  m  Iretandk 


7fl] 


^  Fdonjf  and  Forgerj/. 


A.  t).  1758. 


[728 


Wiietliflr  voa  hafe  nil  sioce  bo  came  to 
Bac^aiid  ?— No,  I  have  not. 

JM  «ftr  Thonnui  WiUiami  come  to  yoar 
heuae  atag  wilh  me  If  ra.  Willaama  P— No, 


Fpitmtr.  Do  jou  know  Mrs.  WilUama  ?— 
Jf— rfr>  Sbe  eaaie  to  me  two  or  three  liinei^ 
aod  told  me  the  priaoner  bad  robbed  ber  of  ber 
price-OMitteY. 

When  did  you  ae^ber  last  ? — I  believe  I  aair 
ber  ID  ibe  court-yard  this  morning. 

Canik/or  the  Ph«.  Do  you  know  wbere  abe 
Is  BOW  f'^Jkadt.    No,  I  deo't  know  tbat 

Frh,  Wae  not  tb»  Mra.  WUIiama  at  yonr 
lioaae  in  Bell  Alley  f'-'Noadt.  Sbe  never  waa, 
la  Biy  knowledge. 

Mr.  Alderman  Cockayne  awom.        .^ 

rHe  18  abewed  a  letter  of  attorney  made  to 
Mr.  Moada.] 

Mr.  Alderman  Cockayp^.  Tbia  waa  re-exe- 
ented  before  me ;  bere  is  tbe  name  Timotby 
Iffrpby,  a  witneaa;  I  believe  tbe.  priaoner  ia 
she  nan  tbaA  wrote  it.  [It  ia  read  to  tbia  pur- 
port:] 

**  Know  all  men,  by  tbeae  preaenta,  tbat  I 
Jabn  Dannt,  execator  of  Jobn  Wilkinaon,  de- 
ceaaedy  late  of  tbe  Princeaa  Amelia  privateer, 
lor  ceitain  good  causes  and  con^derationa  me 
liereonto  moving,  bave,  and  do  hereby  name, 
■sake,  and  in  my  stead  and  place,  pot  and  con- 
atitote  Tbomaa  mads  of  London,  gentleman, 
wy  trae  and  lawful  attorney,  revocable,  for  me, 
in  mv  name,  and  to  my  use,  to  ask,  claim,  de- 
maDd,  recover,  take,  and  receive  of  and  from 
tbe  agent  for  the  Royal  Family  privateers,  or 
vbofli  ebe  it  may  concern,  all  and  singular 
aiicb  salary,  wages,  tickets,  boonty-money, 
prize- roofiey,  abort-allowance-mooey,  smart- 
money,  pensions,  and  all  other  aom  and  sums 
of  money  whataoever,  as  now  is,  or  at  any  time 
ortimea  bereaiter  shall  bo'due,  payable,  and 
bekinging  onto  me,  for  mj^  own,  or  any  other 
peraon's  aervice,  or  otherwise,  in  any  ofnis  ma- 
jesty'a  ahipa,  frigates,  or  vessels,  or  any  mer- 
4sbant-8bip,  or  abips;  and  also  of  all  other 
person  or  persons  whatsoev^,  all  and  singular 
aoch  other  sum  and  sums  of  money,  salary, 
wi^ea,  goods,  warea  and  n»erchandize,  freight, 
profits,  rents,  and  arrears  of  rent,  debts,  dues, 
duties,  daima,  and  demands  whatsoever,  wbicb 
IK»w  is,  or  at  any  time  or  times  hereafter  shall 
be  doe,  owing,  iwyable,  and  belonging  onto  roe 
by  any  waya  or  means,  right  or  title  whatso- 
e? er  or  howaoever ;  giving,  and  hereby  grant- 
mg  onto  my  said  attorney,  his  substitutes  and 
ass^;na,  all  my  autbolrity  and  lawful'  power  in 
tbe  premisea,  ior  receiving,  recovering,  obtain- 
ing, oompoumding  and  discharging  the  aame, 
aa  folly  and  effeMally  aa  I  myself  might  or 
oanid  do,  being  personally  present,  and  ac- 
quittanoea,  releases,  or  any  otner  discharges  in 
inf  naase,  to  make,  aeal  and  deliver ;  and  one 
attorney,  or  more,  to  make,  aobstitute,  and  a. 
pfoasore  to  yevoke ;  ratifying,  and  hereby 
eaafirmistf  aU  And  whataoever  my  said  at- 
toroey,  bta  aobatitutts  and  assigns,  or  any  of 
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them,  ahall  lawfully  do,  or  caoae  to  be  done  ia 
and  about  the  preoiisaes  by  virtue  of.  these 
presents.  In  witoeaa  whereof  I  have  hereunto 
set  my  hand  and  seal,  the  9Lb  di^  of  February^ 
in  tbe  03d  year  of  tbe  reign  of  our  sovereign 
lord  t^leorge  tbe  aeoood,  by  the  grace  of  God^ 
of  Great  Britain,  France,  and  Ireland,  king, 
defender  of  the  faith^  and  in  tlie  year  of  our 
*^rd  ir61." 

John  Daunt.  + 
"  Sealed  and  delivered  (being 
first  duly  stamped)  in  tbe 
preaenoe  of       Timothv  Mubpht." 
'*  London,  re*execuied  tbe  11th  day  of  F«» 
brnary,  1760,  before  me,  ' 

**  F.  CocKATNB,  Mayor." 

Anthony  Devoyer  sworn. 

Anthony  Detqyer,  I  am  clerk  to  Mr.  Crea« 
pigny  the  proctor;  in  February  1750-1,  I 
don't  reniember  the  peraons,  but  there  were 
two  men  applied  to  me  in  the  absence  of  Mr« 
Cresoigny,  to  prove  a  will  of  J.  Wilkinson, 

What  waa  the*  executor's  name  P — It  waa 
John  Daunt;  the  person  pretending  to  be  so 
was  one  of  the  two  tbat  desired  me  to  giet  a 
probate  of  the  will.  We  always  do  enquire 
where  tbe  testator  died,  and  when,  and  we 
write  that  under  the  iurat,  tbat  it  should  bo 
passed  to  tbe  seal.  The  description  of  tbe  tes- 
tator was,  tbat  he  was  a  batehelor^  and  be- 
longed to  some  ship,  1  don't  remember  the 
name  ;  tbat  he  died  on  the  coast  of  Guiney, 
within  the  time  there  limited.  [He  is  shewn 
tbe  will.]  This  is  mv  band -writing  on  it,  and 
this  is  tbe  very  will  brought  to  <  me  at  that 
time ;  I  attended  the  persop  who  called  bin 
name  John  Daunt  before  the  aurrogate,  who 
subscribed  bis  name. 

Was  he  sworn?— He  was,  I  think,  in  my 
presence,  as  executor  to  the  will,  as  is  usual  on 
such  occasions,  and  upon  tbat  the  probate  waa 
put  under  seal^  afterwards,    which  ia  now 
upon  it. 

Cross-examination. 

Coun,for'the  Ptii.  Yon  aay,  you  can't 
swear  to  tbe  peraona  of  tbe  two  men  that  came  f 
— Devoyer.  No,  Sir,  I  cannot 

Coun,  for  M  Crown,  Can  yon  recollect 
what  passed  at  tbe  Compter,  when  you  aaiT 
tbe  prisoner  tbe^e  f-^Devoyir.  1  waa  at  the 
Compter ;  the  priaoner  there  told  me  he  remem- 
bered me ;  he  there  told  me,  while  I  was  gone 
to  g€  t  the  executor  sworn,  be  waa  in  conversation 
with  Mr.  Crespigny. 

Did  he  mention  any 'thing  of  bia  being  the 
person  that  came  along  with  the  pretended  exe- 
cutor ?r-.^Yes,  Sv,  he  did. 

Couh.for  ike  Frit.  When  was  this  conver- 
sation  P— D«i7oysr.  This  waa  the  day  that  the 
first  bill  waa  thrown  ont. 

When  you  carried. Daunt  in  to  be  awom,  did 
that  other  peraon  ffo  with  you  into  tbe  roomP— 
1  believe  we  left  bim  in  t^e  office, 

T^omot  Dyer  sworn. 

Dyer,  I  was  eonataUe.    Mr.  Noada  npplit< 
3  A 
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to  me  to  take  the  prisoner  at  NewinfiftoQ  on  the 
other  aide  the  water ;  I  was  at  ro  v  bouse  over- 
ri(fht  the  Black  Prince,  and  Mr.  rioacla  was  at 
the  Black  Prince,  and  one  Frith  bronght  me  the 
warrant.  On  the  Saturday  rooming  Murphy 
had  been  with  roe  to  justice  Hammond  to  as- 
m^  me  with  a  prisoner;  I  promised  to  pa^ 
him ;  became  on  the  Monday  morning  (or  bis 
money  ;  I  said,  1*11  pay  you  presently,  bnt  I 
bare  got  a  warrant  agamst  you :  he  said.  For 
what.^  and  wanted  to  see  the  warrant ;,  I  told 
bim,  I  would  not  shew  it  him.  Thie  other  man 
(Frith)  said,  it  was  for  forgery,  and  asked  him 
if  he  knew  Mr.  Noads ;  be  said.  Yes.  This 
was  as  we  were  going  along :  he  desired  to 
walk  by  my  side.  Frith,'  at  the  same  time, 
went  out  to  fetch  Mr.  Noada  from  the  Black 
Prince ;  the  prisoner  turned  on  his  heel  and 
ran  away,  and  kept  calling  out,  A  poor  debtor ! 
•A  i>oor  debtor !  I  ran  atler  him,  and  called, 
Stoptiiief!  knock  him  down. 
* .  Was  Mr.  Noads  in  sight  when  he  turned  to 
r«n  away  ? — I  cannot  say  jwhether  he  was  or 
not ;  but  if  he  was  at  the  Black  Prince  door, 
the  prisoner  miffht  see  bim  very  well. 

How  far  did  Ire  run  P— He  ran  into  a  brick- 
field ;  tliere  we  look  bim  again,  and  we  ci^r* 
I'ied  him  to  the  Black  Prince ;  then  I  went  to 
get  my  breakfast  till  ^hey  were  ready  to  go ; 
then  we  took  him  before'  'squire  Clarke,  and 
Irom  thence  to  alderman  C bitty.  I  delivered 
him  up  to  Mr.  Ward  on  London-bridge  as  we 
were  going,  and  went  with  him  before  the  al- 
derman as  an  assistant;  then  the  prisoner 
•was  charged  by  Mr.  Noads  for  forging  a  sea- 
inan's  wilt;  the  prisoner  said,  he  knew  no- 
thing of  it. 

t  Do  you  recollect  he  said  anr  thing  about 
half  a  guinea  ? — Ye^  ;  he  said  ne  had  half  a 
guinea  for  signing  a  letter  of  attorney. 

.Cross -ezaminatMn. 

*  Cottnul/or  the  Pritoner,  Had  he  been  to^d 
what  he  was  taken  for,  before  he  r^  away  P— 
Dyer.   He  had.. 

He  voon  stop|)ed,  I  suppose,  did  he  not? — 
He  stopped  when  he  could  mnno  farther ; 
there  was  one  Fielder  went  to  stop  him,  and  he 
ran  agvinst  him  to  knock  him  down,  and  turned 
him  round. 

'  Omiuel  for  the  Cromn,  When  he  stopped, 
did  he  surrender ;  or  what  did  he  do  f^^thfer. 
No,  he  then  took  up  a  brickbat,  and  swore  he*d 
kill  the  first  man  that  opposed  bim. 

John  Frith  sworn. 

Frith.  I  am  serfant  to  the  master  of  Dnl- 
wich  college ;  I  was  applied  to  by  Mr.  Noads 
to  endeavour  to  disi^over  and  take  up  Timothy 
Murphy,  the  prisoner  at  the  bar;  and  was  by 
when  the  constable,  Mr.  Dyer,  took  him  at 
Newing^on. 

Was  Mr.  Noads  by  at  the  time? — ^No,  he 
was  not;  the  prisoner  asked,  what  he  was 
taken  up  for?  Mr.  Dyer  would  not  tell  bim: 
he  said.  Pray  gentlemen,  what  am  I  taken  up 
for?   I  desire  to  know:  theo  said  1,  If  you 


must  know,  it  is  for  forgery;  aaid  be,' Upon 
what  account?  T  said,  1  can't  tell,  hut  IMIgn 
to  a  gentleman  hard  by,  nod  beMI  tell  you. 
Then- 1  went  for  Mr.  N(MUla ;  and  when  i  was 
at  a  little  distance,  ^I  heard  the  oonatablo  call 
out.  Stop  thief!  then  I  turned  again,  bat  i  was 
too  far  behind ;  he  was  taken  and  secared  be- 
fore I  came  up. 

How  far  was  yon  from  the  place  where  Mr. 
Noads  was,  when  he  ran  Way  ? — I  was  about 
^OOyards  from  him. 

Wnere  was  Mr.  Noads  when  yon  heard  the 
cry,  Stop  thief? — He  was  at  the  Black  Prince. 

Was  be  within  or  out  of  the  house? — I  can't 
tell  which. 

Did  he  attempt  to  break  away  till  you  had 
informed  bim  it  was  for  a  for|^ery  ?— -No,  he 
did  not 

Mr.  Woodman  sworn. 

•  Woodman,  I  am  keeper  of  the  Poultry 
Compter.  [He  is  shewed  a  commitment.]  I 
remember  this  being  brought  to  me  with  the 

Erisoner  on  the  37tb  of  July  last,  the  day  it 
ears  date,  to  the  Poultry  Compter. 

What  is  be  charged  with  m  that  commit* 
ment? — He  is  charged  before  alderman  Cbitty, 
by  the  oath  of  Thomas  Noads,  upon  a  violoit 
suspicion  of  being  concerned  with  one  John 
Daunt,  not  yet  taken,  in  publishing  and  utter* 
ing  a  fklse,  forged,  and  counterfeit  will.  It  is 
signed,  Thomas  Cbitty. 

Mr,  Hume  Campbell,  My  lord,  in  the 
general  course  of  business,  witnesses  ait 
not  produced  to  support  the  character  of 
a  prosecutor,  unless  his  character  is  impeach- 
ed either  *by  evidence  or  the  nature  of  the 
transaction  itself;  in  the  present  instance, 
the  gentlemen  have  taKen  an  objection  to  Mr. 
Noad's  competency  as  a  witness ;  it  has  been, 
with  great  justice,  over-ruled  in  that  respect, 
but  left  to  operate  on  his  character  with  tbt 
jury  :  the  indictment^  againSl  bim  has  been 
read  in  evidence :  it  is  an  indictment  against 
him,  together  with' the  other  witoess  to  tha 
fact,  and  upon  the  back  of  it  stand  Mr.  God« 
dard  and  two  or  three  more.  This  being  ad* 
mitted  evidence  against  hjs  pharacter,  we  art 
proper  to.  produce  etidence  in  support  of  Mr. 
Noads's  character,  and  I  hope  your  loHship 
will  be  of  opinion  we  are  regular  m  so  doing.^ 
Lord  Chief  Baron.  '  You^have  a  right  to  it 
under  the  circumstences  of  this  case. 

# 

Zb  the  Character  of  Thamat  Noads. 
NiehoUu  Magent,  esq.  sworn. 

Mr.  Magent,  I  have  known  Thomas  Nosds 
ever  since  he  came  to  London,  which  is  aboat 
seven  or  eight  years :  it  was  about  the  begio* 
ning  of  the  breaking- out  of  the  Spanish  war. 

What  is  hu  general  character  ?-^l  bare  al* 
ways  known  him  for  a  very  diligent,  sflfcer> 
promising  young  man ;  I  have  all  the  reason 
in  the  world  to  believe  bim  so,  and  don't  doaH 
his  integrity  in  the  least. 
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Cmnxl  far  the  Prisoner.    Do  too  think  be    wrol*  ilewsiiption  doei  iiot  aUer  the  case ;  sap- 
woino  Dot  say  what  is  nuse  to  safe  bis  own 
life?— Mo^tffu.  1  can't  answer  to  that. 

Jamet  Laroche^  esq.  sworn. 

Mr.  Laroche.  This  is  the  second  time  I  have 
CMM  fiiHD  Bristol  to  London  to  speak  to  Jl|r. 
Nnds*s  character :  I  hafe  kno.wn  him  eight 
jesis.  I  knew  him  at  Bristol,  where  he  was 
oodsr  the  direction  of  a  gentleman  there  (that 
nsdefflan  is  so  infirm  be  can't  come  op.)  Mr. 
Kbads  behaved  so  well  theit,  that  the  gentle* 
nan  recommended  him  to  my  brother  inlaw, 
Mr.  Henry  Casamaijor,  to  transact  bis  great 
iftirs,  being  agent  for  very  rich  prisEes ;  be 
kbsf  ed  diligently  through  the  whole  transac- 
tion. 1  bare  heard  ooanv  sppak  well  of  him  in 
Briilo),  and  never  heani  any  thing  reflecting 
so  his  cbJiracter  in  my  life.  I  don't  think  he'd 
1m  guilty  of  a  forgery. 

John  Ettis^  esq.  sworn. 

Mti  Elli$.  I  havie  known  Mr.  Noads  tl^ese 
MI  years ;  I  believe  him  to  be  as  honest  a  roan 
Many  man  whatsoever;  I  don't  think  he'd 
h  a  scandalous  tbinj^ ;  1  don't  think  he  .is 
lapaUe,  for  aov  lucrative  views  whatsoever,  to 
be  guilty  of  a  rargery . . 

Mr.  Alderman  Ironside  sworn. 

-  Mr.  Alderman  Ironside,  I  have  known  Mr. 
Needs  about  seven  or  eight  years ;  he  has  been 
eoocemei)  in  an  aflair  where  I  am  interested, 
ia  wbieb  he  ban  always  acied  with  great  dili- 
erase  and  prudence ;  I  have  trusted  him  with 
wfe  soma  of  monev  ;  it  has  b^en  in  his  poorer 
to  hare  injured  us,  out  I  never  had  any  oeca- 
■OD  or  room  to  doubt  his  honesty  ;  I  doo't 
Miere  he'd  be  guilty  of  a  forgery  on  any  con* 


Henry  CasMOM^cr^  esq.  sworn. 

'  Mr.  Casamaijor.  1  have  known  Mr.  I^oads,  1 
kiiere,  ten  years. 

What  is  his  general  character  ? — ^Aa  good  as 
aoyamo's  in  being,  both  for  honesty  and  in- 
miy ;  I  have  hsA  great  experience  of  him ; 
be  was  with  me  frdm  a  child :  I,  from  my  good 
•pinion  of  hioi»  recommended  bim  to  my  bro- 
taer;  be  naigbt  hare  wronged  me  of  large 
nnu  of  money ;  I  never  found  a  djspoaition  iu 
bim  either  to  wrong  me  or  any  body  else. 

Mr*  Nares.  I  desire  the  first  part  of  the  will 
BMy  be  read.    [It  is  read.] 

/'  Id  the  name  of  God,  Amen.  I  John  l^il- 
iueoD,  late  of  the  Princess  Amelia  privateer." 

Onmsek/or  the  Frisonetu  Now  read  in  the 
FNkite.    [Itiaread.1 

*'Tbe  laat  will  and  testament  of  John  Wil- 
kiiiNQ,  of  his  majesty's  ship  the  Princess 
Amefia." 


CoimselfortieFritoner,   There  is  a  di 
«Mt  betwcaa  his  majesty's  ship  and  a 


ntecr. 


difier- 
pri- 


pose  there  had  been  no  |»robate  at  all,  the  pri- 
soner is  indicted  tor  forging  the  will. 

The  Prisoner  being  called  upon  to  make  his 
Defence,  said  only,  that  th^y  had  swore  as 
they  thought  proper. 

Whereupon  the  Lord  Chief  Baron  smnroed 
up  the  evidence  to  the  jury,  who,  ici  less  than 
a  minute,  gave  in  their  verdict.  Guilty,  Death. 

Immediately  after  Ibis  IVial,  Mr  Thomas 
Noads  and  Mr.  Robert  Carier  wer«  tried  tor 
this  forger jf ;  but  were  honourably  acquitted, 
and  copies  of  their  indictments  granted  than 
by  the  Court. 

The  Confession  of  Tucotht  Murphy. 

**  I  was  taken  up  in  the  month  of  July  by  the 
orders  of  Thomas  Noads,  clerk  to  the  roaaa^ 
gers  of  the  Royal  Family  privateers,  for 
forging  the  will  of  John  Wilkmson,  lato  be- 
longing to  the  Princess  Amelia  privateer,  beinif 
one  of  the  ships  that  composed  the  said  Roy  ^ 
family,  and  was  committed  to  the  Poultry«> 
Compter  for  the  said  offence ;  and  on  that  day, 
and  the  day  afte,  one  Patrick  Flanigan  came 
to  me,  and  asked  what  motive  indo<^  me  to 
siipi  a  general  release  for  my  share  of  mr 
pnze-nioney,  to  the  said  managers  f  I  made 
answer^  that  Mr.  Belchier,  and  the  rest  of  the 
gentlemen,  had  long  before  that  time  advanced 
me  twenty  pounds,  when  1  was  in  want  of 
money,  and  that  they  behaved  to  me  with  the 
greatest  honour,  liie  said  Flanigan  'further 
asked  me,  hpw  came  I  to  give  a  receipt  fbr 
54/.  and  upwards,  and  insinuated  so  moon  was 
not  due  to  mo*  and  desired  me  not  to  conceal  it 
from  bim,  for  that  he  was  acquainted  with  the 
whole  afiair :  and  nid,  if  1  had  a  million  of 
lives,  unless  I  would  do  one  thing,  I  was  a  lost 
man.  I  then  went  on  my  fcneea,  and  begged 
for  Heaven's  sake  he  would  let  me  know  what 
that  was.  He  made  answer,  Not  yet ;  and  said, 
I  know  you  have  been  a  tool  to  Mr.  Noads  a 
long  time,  and  asked  me,  who  came  to  me  from 
him  or  any  of  the.  said  managers  P  I  told  him, 
I  had  not  se«n  or  heard  from  any  of  them.  He 
then  said,  Keep  your  own  mind  from  them  :  1 
commiserate  your  present  situation,  I  will  call 
at  another  time.  And  gave  me  18d.  In  a  few 
days  af\er,  he  came  again,  and  asked  me, 
whether  the  said  Noads,  or  any  of  the  said  gen- 
tlemen, bad  been  with  me.  I  answered,  They 
had  not.  He  then  gave  me  half-a^crown,  and 
said  some  of  th^m  would  send  to  me  with  direc- 
tions to  write  to  Mr.  Bekhier,  and  advised  me 
not  to  answer  that  I  would,  and  said.  Do  not 
write  at  your  peril :  and  promis^  to  come  next 
night,  which  he  accordingly  dkl,  and  advised 
me  to  get  some  person  in  prison  to  write  a  letter 
to  Mr.  Belchier,  but  not  to  have  any  thing 
mentioned  in  relation  to  the  said  will  (I  so 
unfortunately  forged  of  the  said  John  Wil- 
kinson). He  went  away  and  promisad  to 
come  jftgain.  He  cams  agidn  the  same  night, 
When  J  shewed  him  tha  letter  I  caosedi  to 
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the  Compter.  Goddard  came  there  to  me,  and 
asked  na^  what  passed :  f  told  him  I  bad  de- 
livered the  paper  as  he  directed.  That  God- 
dard  and  Mr.  Woodmao  had  a  pint  of  wine  to- . 
gether,  and  had  some  coDversation  in  respect 
of  having  me  detained  in  the  Compter,  and  it 
was  agr^  a  friendly  action  to  be  laid,  which 
Goddard  assured  me  was  in  order  to  oreserve 
m  J  life,  assuring  me,  if  I  went  abroad,  1  should 
certainly  be  knocked  on  the  head,  poisoned,  or 
a  robbery  sworn  against  me,  by  the  contrivance 
of  the  said  managers,  to  prevent  my  evidence. 
Goddard  out  me  on  the  master-side,  for  which 
be  paid  Woodman.  1  grew  very  uneasy  at 
not  being  at  my  liberty.  As  the  bill  was 
thrown  out,  and  I  admitted,  as  Goddard  told 
me,  a  kind's  evidence,  being  in  a  bad  state  of 
he^Jtb,  of  the  gaol -sickness,  of  which  many 
died,  I  requested  Goddard,  when  he  came 
again,  to  have  me  bailed  out,  and  sent  into  the 
country,  to  the  same  place  where  he  kept  the 
laid  Mr.  Wilkinson ;  at  which  Goddard  seemed 
uneasy,  and  declared  he  knew  Of  no-  place  in 
England  so  safe  to  preserve  my  life  as  the 
place  where  I  was,  and  repeated  as  aforesaid, 
that  if  i  went  abroad  before  I  was  examined  as 
a  witness,  I  should  certainly  lose  my  life ;  and 
promised  to  get  me  on  the  debtor's  side,  with 
the  assistance  of  Mr.  Woodman,  provided  I 
could  get  a  friend  that  could  be  confided  in  to 
keep  things  secret,  who  would  bring  a  friendl? 
action  against  me,  and  promised  he  would  al- 
low me  a  shilling  a  day,  and  pay  for  my  lodg- 
ing, till  discharged ;  at  which  I  was  more  re- 
conciled to  stay  than  I  was  before,  apprehend- 
ing what  Goddard  bad  so  represented  was  in- 
tended in  order  to  preserve  my  life.  I  then 
told  him,  that  I  believed  Tin^othy  Mahony, 
who  was  my  relation,  and  whom  Goddard 
knew,  and  was  in  the  secret,  would  be  the 
only  proper  person  to  bring  such  action.  Then 
Goddard  took  a  direction  where  the  said  Ma- 
hony lived,  and  told  roe,  he  would  go  to  him. 
The  said  Mahony  came  to  me  in  a  day  or  two 
aAer,  and  told  me^  Mr.  Goddard  had  been 
with  him,  and  addressed  himself  to  him,  by 
telling  him,  he  had  someChing  to  say  to  him  to 
save  my  life,  and  wanted  him  to  go  and  swear 
a  debt  against  roe,  in  order  to  keep  me  on  an 
action  in  the  Compter:  and  that  he  assured 
him,  that  though  the  bill  was  thrown  out 
against  me,  yet  if  1  went  abroad,  I  should  be 
knocked  on  the  head,  poisoned,  or  a  robbery 
sworn  against  roe,  and  that  my  life  would  cer- 
tainly be  taken  away,  by  the  party  who  were 
a^inst  me.  The  said  Mahony  told  me  he 
said  to  the  said  Goddard,  he  would  not  take 
such  an  eath  on  any  account:  and  that  God- 
dard asked  him.  Would  he  not  do  such  a  thing 
as  to  take  an  oath  to  save  my  life*  belief  mv 
relation  ?  and  said,  he  iokl  the  said  Gowrd, 
he  woukl  not  take  a  ftlse  oath  for  the  world. 
And  that  Goddard,  at  length,  by  many  lair 
•peecbeSy  importAqed  him  to  go  to  takeout  such 
action,  and  bad  directed  him  to  his  brother's 
house  in  St  Christopher's  church-yard,  for 
15i.  on  thai  M«ouiil|  and  promised  to  lea?e 
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directions  with  his  brother  to  give  the  mooc^, 
and  desired  Mahony,  when  he  got  the  luoney, 
to  come  to  me,  in  onler  to  take  out  such  action. 
The  said  Mahony  also  told  m^,  be  had  recdved 
the  15«.  which  he  oflSsred  to  give  me,  and  said 
he  would  not  take  out  any  soch  ac^on,  as  1 
was  not  indebted  to  him  in    any  sum  that 
amounted  to  an  arrest:   then  I  presoed  and  in- 
treated  the  said  Mahony  to  bring  siieb  action, 
as  it  was  intended  to  save  my  life,  and  told 
him  I  would  give  him  a  promissory  note  for 
as  much  as  he  was  to  take  the  action  for,  and 
he  would  be  safe  in  so  doing,  which  be  then 
complied  with  ;  and  I  drew  a  note  for  5  or  6/. 
which  I  antedated,  payable  to  bim  or  order; 
and  it  being  then  too  late  to  take  out  any  aef 
tion,  in  a  night  or  two  after  Mahony  came 
again  to  me,  and  1  directed  bim  to  go  to  tbe 
office  and  lodge  such  action,  which  be  did ; 
and  he  afler wards  ffave  him  15«. — ^That  the 
said  Mr.  Friend,  at  different  times,  came  to  roe, 
and  assured  roe  he  would  attend  at  the  trial, 
and  swear  that  Noads  wrote  tbe  said  name 
Dinish  Collins ;   and  he  also  assured  roe,  that 
if  I  went  abroad  before  the  trial  was  over,  1 
should  be  rourdered  or  poisoned,  or  have  a  rob- 
bery sworn  against  me,  by  the  contrivance  of 
the  said  managers.    That  Goddard  frequently 
came  to  roe,  and  kept  me  full  of  spirits,  aasur* 
ing  me  I  should  be  an  evidence  against  Noads 
and  Carter;    and  if  Thomas  Williams,  who 
'  was  the  supposed  executor  of  the  said  Wilkin* 
son,  and  went  by  the  name  of  John  Daunt, 
should  not  be  produced  on  my  trial,  the  said 
Mr.  Friend  was  to  swear  falsely  against  the 
said  Noads.    1  do  declare,  that  the  said  Mr. 
Noads  and  Robert  Carter  were  innocent  of 
what  I  swore  against  them,  relating  to  any 
knowledge  they  had  in  any  forgery  ;    and  that 
I,   and  the  said   John  Williams,  otherwise 
Daunt,  were  tbe  only  persons  conoeined  in 
forging  and  publishing  the  said  will  of  the- 
said  John  Wilkinson.    And  1  do  also  declare^ 
that  I  never  had  any  intention  whatsoever  to 
charge  the  said  Mr.  Noads,  or  the  said  Carter,' 
with  the  said  forgery,  until  I  was  spirited  and 
prompted  up  in  the  manner  aforesaid,  by  the 
art,  management,  and  contrivance  of  the  said 
Goddard  and  Flanigan.      And  T  do  also  so-- 
lemiily  declare,  that  the  said  James  Goddard 
has  often,  since  my  conviction,  sent  several 
messages  to  me,  to  desire  I  would  not  reveal 
any  of  the  secret  transactions  that  passed  be-^ 
tween  us  as  aforesaid,  and  sent,  in  his  own 
hand-writing,  a  false  paper  to  be  pubUshed* 
which  he  requested  I  would  sign,  but  ^^^^"^ 
80  to  do.    1  had  several  letters  and  papers  of 
consequence,  which,  being  advised  and  re- 
quested, I  burnt,  lest  I  should  be  searched, 
which  would  have  given  a  ver^  full  and  satis- 
factory discovery  in  this,  affair.    That  word 
was  sent  to  me  ttst  night  by  Goddard,  ^*^ 'f 
I  kept  it  secret,  in  case  my  life  could  p<^°f ' 
saved,  I  should  be  dedently  buried,  provided  i 
would  send  back  to  him  signed  the  false  omi- 
fession,  which  he  sent  me  in  his  own  hand- 
writiogy  tt  also  another  writing  that  would  m 
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•ent  me.  Mr.  Vicora,  chaplain  to  the  Spanish 
ambassador,  being  my  father,  this  day  told 
me»  that  he  dined  with  the  same  James  God- 
dard  yesterday,  and  that  he  had  desired  him  to 
bring  back  to  him  from  me  the  said  confession, 
and  proposed  to  s^nd  by  him  another  writing 
to  be  signed  by  me,  whieb  the  said  Mr.  Vicors 
told  me  he  informed'  the  said  Mr.  Gpddard  he 
woald  not  be  any  wise  concerned  therein ;  but 
be  said  he  would  charge  me  to  make  an  open 
confession  of  the  truth  before  life  parted. 
And  I  decbre  the  said  Mr.  Vicors  adrised  me 


so  to  do  ;  and,  as  a  dying  man,  being  desirous 
to  discharge  my  conscience,  hare  made  this 
declaration,  which  is  nothing  but  the  tnUh. 
Given  ander  my  hand,  from  my  ceH  in  New« 
gate,  the  37th  of  January,  1753. 

"  Tim.  Mvrpht.'' 
Present, 
"  William  Hawkins, 
"  Isaac  Dolston. 

« 

He  was  executed  at  Tyburn,  Monday,  Feb. 
1«,  1753. 


S 


34.  Proceedings  against  Dr.  Archibald  Cameron,  at  the  King's 
Bench,  May  17th,  on  the  Bill  of  Attainder  passed  against 
bim  19  Geo.  IL  for  heing  in  the  Rebellion  1745 :  g6  Gboro£' 
IL  a.  d.  1753. 


**  1  HIS  Dr.  Cameron*  was  younger  brother  to 
Donald  Cameron  of  Lochiel,  and  son  of  E? an 
Cameron,  who  was  in  the  rebellion  in  1715, 
and  was  one  of  the  seren  that  came  from 
France  with  the  young  Pretender,  and  who, 
on  their  landing  in  Joly  1745,  went  to  the 
boose  of  Donald  Atacdooald  of  Kenloch  Moi- 
dart,«nd  from  thence  orders  were  issned  for 
the  clans  to  join  the  young  Pretender:  on 
which  Donald  Cameron,  aiUr  much  intreaty, 
wailed  on  him,  and  expressed  his  surprize  to 
see  bim  so  weakly  attended,  and  refused  to 
raise  his  dan^till  the  yonng  Pretender  could 
prodoce  in  writing  the  Frencti  king's  resolu- 
tion to  assist  him  with  a  proper  number  of 
fbroea,  &c.  and  being  assured  that  he  would, 
be  sommoned  his  clan,  and  set  up  bis  standard 
with  this  motto.  Tandem  Triumphans,  At 
length  Trinmpbant ;  though,  at  the  same  time, 
be  told  the  young  Pretender,  that  his  scheme 
was  so  ill  oolraerted,  that  he  feared  no  success 
would  happen  from  it,  and  that  the  issue  of  it 
would  be  the  ruin  4>f  bis  friends ;  as  in  the  end 
it  prored. 

**  Dr.  Cameron  was  in  himself  of  a  quiet  and 
peaceable  temper ;  and,  had  he  not  Iteen  brother 
to  liochiel,  it  is  very  probable  he  would  never 
have  gone  into  the  rebellion. 

*<  His  father  gave  him  the  best  education 
Scotland  could  afibrd,  designing  him  for  the 
bar ;  which  profession  he  did  not  like,  and  ap- 
plied himself  to  the  study  of  physic  and  ana- 
tomy, and  put  himself  nnder  the  direction  of 
Dr.  Alexander  Monro,  of  the  university  of 
Edipburgh,  a  gentleman  of  established  reputa- 
tion ;  and  when  he  had  acquired  a  competent 
^11  in  anatomy,  he  applied  himself  to  physic, 
and  was  instructed  therein  bv  Dr.  Sinclair,  a 
gentleman  very  eminent  in  the  faculty ;  after 
which  he  travelled  abroad,  and  studied  in  those 

*'From  the  Historical  Account  of  his  Life, 
published  mt  the  tine  of  his  death.    Fprmer 

Zditwi. 
1 


branches  at  Paris;  and  aAer  staying  soma 
time  there,  returjied  to  Loch^ber,  and  married 
a  young  lady  of  the  name  of  Campbell,  by 
whom  he  left  seien  children. 

"  This  Dr.  Cameron  might  have  made  a 
considerable  figure  in  his  profession,  had  he 
settled  at  London  or  Edinburgh ;  but  chose  hta 
residence  near  his  brother's,  annong  the  High- 
lands, where  he  took  great  pains  to  cultivate 
the  minds  and  manners  of  the  Highlanders, 
who  by  his  means  were  greatly  improved. 
He  was  a  man  of  no  ambition,  but  of  an  easy, 
quiet  temper.  His  chief  business  in  the  rebel 
army  was  to  attend  bis  brother,  and  to  assist 
him  with  his  skill,  if  any  accident  should  befal 
him  in  battle ;  asd  be  did  attend  not  only  se- 
veral of  the  wounded  rebels,  but  likewise  se- 
veral of  the  kinff's  troops  that  fell  wounded  into 
the  hands  of  the  rebels.  But  the  battle  of 
CuIIoden  put  a  final  end  to  the  rebellion,  and 
all  the  Pretender's  hopes,  and  Ttiined  vast  num- 
bers of  families,  that  put  their  trust  in  French 
faith :  Lochiel  was  wounded  in  the  ancle  in  the 
battle,  and  carried  off  by  his  clan,  and  attended 
daily  by  the  doctor  his  brother,  wandering 
about  for  some  time  after  the  battlef  till  at  last 
the  young  Pretender,  Lochiel,  his  brother  the 
doctor,  and  some  other  of  his  foUowers,  em- 
barked on  board  aressel  in  the  harbour  of  Flota 
in  the  isle  of  Siinth-Uist,  and  landed  at  Bou- 
logne in  France  about  the  middle  of  September 
1746,  to  their  gr6at  joy,  having  suffered  innu- 
merable hardships. 

"  liOchiel  had  immediately  a  regiment ^iven 
him  by  the  king  in  the  French  army,  and  the 
doctor  was  made  physician  to  it ;  but  on  the 
death  of  his  brother,  in  September  1748,  he 
was  appointed  physician  to  lord  (H^lvie's  regi- 
ment, then  quartered  at  Lisle  in  Fianders. 

<<  About  the  year  1749,  a  collection  was 
made  among  the  Jacobites  for  their  friends 
abroad ;  and,  it  was  said,  Dr.  Cameron  came 
over,  and  receiTed  a  part  of  it :  after  this  ano- 
ther eoUeation  was  made  for  these  unhappy^ 
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people  3  ADid  the  doctor  repreoentedy  tkat  hit 
paj  would  4iot  keep  him  aod  bis  femil  j  :  '  but, 
<itf  ter  many  9oJicitatioiM,recei?iDgf  do  satit&ctory 
mswer,  he  came  o? er  bkoself  to  Scotlaod,  and 
was  there  discovered,  aod  waa  seized  by  a  party 
of  lord  Geori^re  Beauclerk's  regimenti  who 
were  sent  from  the  fort  of  Inversnaid  in  aearcfa 
of  him,  and  brought  priaooer  to  Ediobuivh, 
March  the  S6tb,  1753;  aod  being  brought  be- 
fore the  lord  justice  clerk,  he  told  him,  Yon 
are  the  only  man  in  your  circumstanoea,  that 
ever  1  had  occasion  to  apeak  to  since  I  have 
been  engaged  io  business,  whose  answers  to 
me  could  be  of  no  prejudice  to  him  ;  because 
you  are  to  be. carried  to  London,  and  there  are 
witnesses  ready  to  appear  against  you  at  the 
Court  of  King's-bencb,  to  prove  that  tou  are 
the  Meotical  Dr.  Cameron,  mentioned  in  the 
bill  of  attainder:  this  will  condemn  you,  and 
vou  are  to  have  no  other  tfial.«-This  struck 
nim ;  and,  after  some  pause,  he  replied,  That 
he  did  not  come  over  with  any  political  de- 
aign,  but  only  to  transact  some  afiaira  relating 
to  Lochiel's  estate. 

**  Upon  Ills  arriral  at  London,  he  was  eza- 
tnined  b^  the  council  at  the  Cockpit,  and  com- 
'Aiitted  prisoner  to  the  Tower/' 


might  have  some  weight  in  another  pbce,  for 
he  was  determined  to  throw  himself  entirely 
on  bis  mi^ty's  mercy. 

Whereupon  nroclamation  being  made  for 
silence,  the  chter  justice  after  a  short  exhorta- 
tion to  the  prisoner, pronounced, the  usual  jadg- 
meot  in  case  of  high  treason,  tt^  an  award  </ 
execution  grounded  on  the  act  of  attainder, 
And  a  rule  was  m4de  for  his  execution  on  the 
7tb  of  June,  and  writs  for  that  purpose  to  the 
lieutenant  of  the  Tower  and  the  sheriff  of  Mid- 
dlesex were  orderi'd,  as  in  the  case  of  Mr.  Bat- 
cliffe,  vol,  18,  p.  430. 

The  Court,  m  pronoundng  judgment  in  this 
case,  followed  the  precedents  io  the  cases  of 
Humphrey  Stafford,  (1  H.  7,  S3.  85)  aod  of 
Barkstead,  Okey,  and  Corbet,  (1  Sid.  79. 1  Lev. 
ai,)  vol.  5,  p.  1301.  The  cases  of  Bollowar 
andsir  Thomas  Armstrong,  in  Charles  the  SndY 
time,  vol.  10,  p.  105  ;  and  of  lord  Griffin,*  io 
the  lato  queen's  time,  were  mentioned  at  a  con-' 
ferenoe  among  the  judges  of  the  King's-bench 
on  til  is  occasion  ;  but  little  regard  was  paid  to 
them. 

For  in  Hollewav'Sf  wluch  was  the  leading 
case,  the  opinion  of  the  Court  seemetb  to  have 
been  given  hastily,  and  against  the  sense  of  the 
bar.  And  in  lord  Griffin's  caae',  chief  justice 
Holt,  who  was  at  that  tinne  ftboent,  was  of  a 
contrary  opinion,  aod,  as  I  have  beard,  con- 
atantly  -persisted  ii^  it ;  and  I  do  not  see  how  aa 
attainder  by  outlawry  at  common  lanpr,  is,ia 
this  rwpect,  distiogoisbable  fro  m  the  ease  of  an 
attainder  by  act  5[  pariiament,  which,  in  the 
present  case,  is  but  in  nature  of  a  pariiamebtary 
outlawry. 

*  The  Case  of  iioao  GairFiN,  from  a  VS. 
Report  of  the  late  Lord  Chief  Baron  Dod. 
Pasch.  7  Annse  1708. 

Lonl  Griffin,  who  had  been  outlawed  ifor 
hi^h- treason,  was  this  term  brought  to  the 
Kmg's-benoh ;  and  the  whole  record  of  Ibe 
indictment  and  outlawry  was  read  to  him,  and 
he  was  demanded,  if  be  had  aught  to  sav  why 
exeoutkw  abould  not  be  done;  and  be  net 
making  any  material  objection,  the  Court  or* 
dered  execution  to  be  done,  fiat  note,  sir 
Jaaaes  Montagu,  solicitor  general,  (there  beiag 
then^  no  attorney- genemi)  prayed .  that  judg- 
^  f    I  ^^^^  *'  '"  ^^^^^  of.high-treaaon  miffbt  he  pro- 

then  prayed  that  execution  might  be  I  nounced  ;  or  that  at  least  it  might  he  entered 
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XFo$tei^i  Crown  Latp^  109.] 

'  Plbas  before  onr  lord  the  king  at  Westmin* 
•ier  of  Easter  Term,  in  the  t6th  year  of  ibe 
reign,  dec. 

^  Amongst  the  Pleas  of  the  King.    Roll. 

*<  England,  Our  present  aovereign  lord  the 
king  baSi  tranamitted  to  his  beloved  and  faitb- 
ful  sir  William  Lee,  and  others  his  felkiws  jus- 
tices, &c."  [as  in  the  case  of  Mr^  Murray,  of 
Broughton,  muiatU  mutandit.  See  it  in  the 
Trial  of  lord  Lovat,  vol.  18,  p.  637.] 

Dr.  Archibald  Cameron,  who  was  one  of  the 
Dersooa  attainted  by  the  act  of  the  19th  of  the 
Ming,  was,  on  the  17th  of  May  1753,  brought 
to  3m  bar  by  Habeas  Corpus  directed  to  the 
lienteoaot  of  the  Tower ;  and  being  arrai^ed 
bv  the  secondary  on  the  erowo  side,  the  wnt  of 
Hittiasus,  with  the  Certiorari,  and  return,  were 
Mad  to  h\m  by  the  secondary.    The  attorney- 


awarded  ;  and  the  secondary  demanded  of  the 
prisoner,  what  he  had  to  aay  why  eiecution 
aboukl  not  be  done  upon  him  r 

The  prisoner,  who,  during  the  whole  time 
he  stood  at  the  bar,  behaved  with  great  pro- 
priety, not  insensible  of  his  conditioo,  nor 
greatly  disconcerted,  aaid,  That  he  was  led  to 
lake  a  part  in  the  rebetlkm  againat  his  own 
judgment  and  inclination,  by  some  upon  whom 
his  aU  depended  s  that  be  still  flattered  himself 
be  eboaki  appear  not  unworthy  of  bis'aut|esty 's 
mercy ;  and  mentioned  some  facta  which  he 
hoped  might  intitle  him  to  it  He  said,  he  did 
Bot  offer  these  things  as  a  defence  be  relied  on 
n  poini  oflmlTf  but  m  fitote  which  ha  hopad 


on  the  roll  in  the  award  of  execution :  and  said 
thb  was  the  opinion  pf  Holt,  chief  jostioe,  thca 
at  Bath  propter  JRgritudimem.  But  Powell 
and  the  Court  held,  that  the  award  of  execotion 
should  be  general ;  for  the  judgment  in  the 
outlawry  implietb  all  the  particulafa,  and  no 
second  judgment  ou^ht  to  be  given.  And^o 
tbev  said  it  was  held  m^he  cases  of  Holloway 
and  air  Thomas  Armstrong.  Met  per  lynferv 
dubiiatur^  quia  U  Livre  del  1  H.  7,  fi>.  M» 
e$t  contra ;  and  it  was  said  -tlMt  in  the  ease 
of  Barkstead,  Okey,  and  Corbet,,  the  Convt 
followed  the •preoedent of  that  hook.  .As  to 
knrd  Griffin,  aae  «  Note  to  lord  Lovat\i«M*| 
vol.  18,  p.  854« 


r 
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Indeed,  io  caies  wHhiD  the  ftd  of  the  19ih 
of  the  kinir»  c  34,  wherc^  tlie  proceeding  it 
iipoa  a  suggestion  on  the  roll^  that  the  prisoner 
did  not  surremler  to  justice  pursuant  to  ithat 
ad,  the  cooatant  course  bath  been  to  award 
cieention,  without  nronooncing  sentence  of 
destb,  as  io  cases  or  felony  :  but  that  prac- 
tice is  groonded  on  the  words  of  the  act ; 
« And  it  sball  be  lawful  for  the  Court  to 
award  esecotion  against  such  offender,  in  such 
manner  as  if  be  had  beencon?icted  and  attaint- 
ed in  the  said  court." 

The  record  in  the  case  of  Barkstead,  5cc. 
was  searched,  and  the  judges  bad  copies  of  it. 
It  is  of  Easter  tens,  in  the  14th  of  king  Charles 
the  second*;  it  i^;reeth,  mutatis  tmitandi$t  with 
the  record  in  Mr.  Murray's  cas*,  [vol.  18, 
p.  697,]  and  after  setting  forth  the  act  of  parlia- 
ment by  which  fbe  prisoners  stood  atiainteil,  it 
prvoeedetb,  '  £t  modo  scilicet  die  Mercurii 

*  prox'  post  Qoioden'  Pascb'  isto  eodem  Ter- 
<  mioa  coram  Domino  Rege  apud  West'  veniunt 
'  predict'  Johannes  Barkstead,  Johannes  Okey, 
'  et  Milo  Corbet,  per  Johanneoi  Robii^n  Mil. 

*  et  Bar.  Locum  tenent'  Turns  London',  Yir- 

*  tute  Brevts  Domini  Regis  de  Habeas  Corpus 
'  ei  inde  direct'  ad  Barram  hie  iluct'  in  propriis 
'personis  aois  (in  cujusCustod'  pneantea  ex 

*  Caosis  pnedict'  cooimissi  fueruot)  qui  com- 

*  mittontur  eidem  Locum  tenent'  super  quo 
'  qumsit'  est  per  Cur'  de  etsdem  Jobanne  Bark- 
*itead,  Jobanne  Obey,  et  Milone  Corbet  si 
'  miid  pro  se  habeant,  vel  dicere  sciant,  quare 
'  Cor'  bic  ad  Executionem  de  eis  et  eorum 
'  qoolibet  procedi  non  debeat,  Separatim  dicunt 
'  qood  ipsi  non  sunteaedem  Personse,  nee  eorum 

*  aliqois  est  eadem  Persona,  que  de  alta  Prodi- 
'  tione  prasdict'  ra  Actu  Parliament!  pnedict' 
*ipecificat'  Convict'  et  Aitioct'  existunt;  et 
'  boo  parat*  sunt  rerificare  prout  Cur',  &c. 

*  oade  petunt  judicium  &c.  et  Galfridus  Pal- 
*mer  Mil/  et  Bar.  Attornat'  Domini  Regis 
*Generalis  qui  pro  eodem  Domino  Rege  in  bac 
'  Farteseqaitur,praesens  hie  in  Cur'  pro  eodem 

*  Domino  Rege  dicit,  quod  praedict'  JoUanaea 
'  Barkstead,  Johannes  Obey,  et  Milo  Corbet, 
*Diodo  comparent'  sunt  eaedem  Personie,  et 
'qoilibet  eorum  est  eadem  Persona  in  prsedict' 

*  Acta  Pariiamenti  nominat'  qui  de  alta  Prodi* 
'  tiooe  presJict'  Convict'  et  Aitinct'  existunt, 

*  et  hoc  pro  Domino  Rege  petit  quod  inquiratur 

*  per  Patriam,  et  praedict'  Johannes  Barkstead, 

*  Johannes  Okey,  et  Milo  Corbet,  similiter, 

*  &C.    Id€0   immediate   reniat '  inde    Jiirata 

*  coram 'Domino  Rege  ibidem,  &c.    Et  Jura- 


qoi  ad  Yentatem  depi 
*lriat'  et  jurat'  dicunt  super   iacramentum 
'toom,  quod   predicC  Johannes  Barkstead, 

*  Jobanniai  Obey,  ei  Milo  Corbet,  sunt  esdein 
^Persoom,  et  quilibet  eorum  est  eadem  Per- 
'  ama  in  prmdict'  Actu  Pariiamenti  nominat' 

*  ((oi  de  alia.  Proditione  prw<lict'  in  Acta  Par- 
*liaoienti  prfsdict'  Convict'  et  Attinct'  ex- 
'  tttont,  prout  predict'  Galfridus  Palmer  Mil. 
1st  Bar.  Attornat'  Dooiiiii  P^gis  nanc  Oe» 
'  VOL.  XIX. 


neral*  pro  diet'  Domino  Reffo  sQpcriiu  a(« 
legavit,  5co.  et  ulterius  quaBsif*  est  de  pne- 
fat'  Johanna  Barkstead,  Jobanne  Okey, 
et  Milone  Corbet,  separatim,  si  quid  ulte* 
rius  pro  se  babeant  vel  dicere  velint  necne, 
qni  Nihil  dicunt  &c.  Jdeo  considerat'  est 
quod  prsedict'  Johannes  Barkstead,  Johannes 
Okey,  et  Milo  Corbet,  ducantur,  et  quilibet 
eorum  ducatur  usque  Tnrrim  London,  et 
delude  per  medium  Cititat'  London  directs 
us^ne  ad  Fnrcas  de  Tyburn  trahantur,  et 
quilibet  eorum  trabatur,  et  super  Furcas  illsa 
ibidem  suspendantnr  et  quiUbet  eorum  sua* 
pendatur,  et  ViTentes  ad  Terram  prosteman* 
tur,  et  quilibet  eorum  proetematur,  et  In* 
teriora  sua  extra  Ventres  suos  et  eorum  cnjus* 
libetcapiantur.ipsisque  Viveutibus  comburan* 
tur,  et  Capita  eorum  et  eorum  cujuslib<4  am« 

Kutenter^  et  Corpora  eorum  et  eorum  cmusli- 
et  in  quatuor  Partes  diridantur,  et  quod  Ca- 
pita etQuarteria  itla  ponantur  ubi'DomiAiu 
Rex  ea  assignare  rdaerit,  to.' 


**  On  Dr.  Cameron's  receiving  tantence,  ha 
made  a  genteel  bow,  and  only  desired  be  might 
hsTeleare  to  send  for  bis  wife,  who,  with  seyen 
children,  entirely  dependent  on  him  for  support, 
were  at  Lisle  in  Flanders ;  which  was  granted. 
He  said,  that  in  1746  he  came  from  France  to 
surrender  himself,  agreeable  to  the  proclama- 
tion, but  was  prevented  by  an  accident  happen- 
ing in  his  fomily.  He  behaved  with  great  re- 
solution and  decency  before  the  Court.* 

'*  -During  the  interval  between  the  sentence 
and, bis  execution,  his  wife  used  aV  possible 
mesins  to  obtain  a  pardon,  by  delivering  a'^ieti- 
tion  to  his  majesty,  another  to  her  royal  high- 
ness the  princess  of  Wales,  and  to  several  of 
the  nobility,  but  without  effect :  for,  on  Thurs- 
day, June  7tb,  about  ten  o'clock  in  the  fore- 
noon, be  was  brought  out  of  the  Tower,  guard- 
ed by  a  party  of  the  horse-guards,  and  delii* 
vered  to  the  sheriffs  of  London  and  Middlesex. 
As  soon  as  he  was  ontbtthe  Tower-gate,  be 
was  nut  into  the  hurdle,  to  which  be  was  fas- 
tened by  the  executioner.  In  this  manner  he 
was  drawn  through  the  city,  attended  by  sir 
Richard  Glynn,  one  of  the  sheriffs,  and  under 
the  eare  of  the  sheriff's  officers  and  constables, 
to  the  place  of  executiott.  8ir  Charles  AsgtII, 
the  other  sheriff,  left  the  prisoner  at  the  Tower. 

*«  T^e  doctor  being  arrived  at  the  place  of 
execution,  and  helped  into  the  cart,  desired  te 
speak  to  the  sheriff,  who  came  to  bim  t  the 
doctor  intreated  the  favour  of  biro,  tbst  be 
would  give  orders  to  let  his  body  hang  till  he 
was  quite  dead,  before  the  executioner  bepa 
hb  further  operation,  and  the  sheriff  promised 
to  oblige  bim  in  his  request ;  and  accordingly 
the  body  bung  three  quarters  of  an  hour  before 
cat  down,  when  no  remains  of  life  were  in  bim. 

«<  While  in  the  cart,  a  gentleman  in  a  lay 
habit  came  and  prayed  with  bim,  and  then  left 
bim  to  his  own  private  devotions ;  by  which  it 
was  imagined  the  doctor  was  a  Remap  Catho- 

*  FromHiiiiceoimtofhiilifbi  p.  ST. 
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lio,  »Dd  the  geotleiaaa  who  prayed  with  bini  a 

f»riest.  He  died  with  great  decency  aod  reso- 
Qtiou,  without  9ny  visible  alleratioD  in 'his 
GOUDtenanoe  or  behaviour,  but  perfectly  resign- 
ed to  the  will  of  Heaven.  He  left  no  paper  be- 
1m nd  him.  Afler  his  body  was  taken  from  the 
*gallow8»  the  exeeutioner«at  off  bis  bead,  and 
took  out  his  bowels,  but  did  not  quarter  the 
bo4^.  His  body  and  head  were  put  into  a 
coffin,  with  this  iuscription  on  the  lid  of  it, 
*  Dr.  Archibald  Cameron  auffered  the  7ih  of 
«  June,  1753,  aged  46.'  " 


The  following  Article  was  published  at  the 
4ime: 

Xopir  of  what  Dr.  Caubron  intended  to  have 
delivered  to  the  Sheriff  of  Middlesex  at 
the  place  of  Execution,  but  which  he  left 
in  the'  Hands  of  his  Wife  for  that  End. 
With  a  LsTT^  from  Dr.  Cameron^  when 
under  Sentence  of  Death,  to  his  Son*  in 
France.  To  which  is  added,  an  authentic 
Account  of  his  Behaviour  at  the  place  of 
Execution.  London :  Printed  in  the  year 
1753. 

'On  the  Jint  Slip  tf  Paper^  dated  Totcer,  6lh 

June,  1753. 

<*  Being  denied  the  use  of  pen,  ink,  and  pa- 
per (except  in  the  presence  of  one  or  more  offi- 
cers, who  always  took  away  the  paper  from 
4De,  whenever  i  began  to  write  ow  complaints) 
4ind  not  even  allowed  the  use  of  a  knif^  wiih 
which  I  might  cut  a  poor  hlunted  pencil  (hat 
Jiad  escaped  the  diligence  of  my  searchers,  I 
liave,  notwithstanding,  as  I  could  6nd  oppor- 
tunity,  attempted  to  set  down  on  some  slips  of 
paper,  in  as  legible  characters  as  J  was  able, 
/what  1  would  have  my  country  satisfied  of  in 
regard  to  myself,  and  the  cause  in  which  1  am 
BOW  going  to  lay  down  my  lif'^. 

**  As  to  my  religion,  I  thank  God  I  die  a 
member  (though  unworthy)  of  that  church,  in 
whose  communion  I  have  always  lived,  the 
Episcopal  Church  of  Scotland  as  by  law  esta- 
iilislied  before  the  most  unnatural  Rel]«llion 
begun  in  1688,  which,  for  the  sins  of  these 
nations,  hath  continued  to  this  day:  and  I 
firmly  trust  to  find,  at  the  most  awful  and  im- 
partial tribunal  of  the  Almighty  King  of  Kings, 
through  the  merits  of  my  blessed  Lord  and  Sa- 
^rioor  Jesus  Christ,  that  mercy  (though  unde- 
served) to  my  immortal  part,  which  is  here  de^ 
•led  to -my  earthly,  by  an  Usorper  and  his* 
yaction,  though  it  be  well  known  1  have  been 
the  instroment  of  preventing  the  ruin  and  de» 
■trUctioa  of  many  of  my  poor  deluded  coimtry- 
nen  who  were  in  their  service,  as  I  shall  male 
appear  before  I  have  done,  if  opportunities  of 
writing  fail  me. not." 

On  the  second  Slip  (f  Paper. 

**  In  order  to  oonvioo^  the  world  of  the  up* 
ri^htness  of  my  intentions  while  in  the  prince 
M'  Wales's  army,  as  well  aa  lo  ihaw  tha  craeHy , 


icyostioe  and  in^titude  of  my  murderers,  I 
thifik  it  proper,  in  the  first  place,  to  take  no- 
tice, how  much  better  usage  I  might  have  ex- 
.pected  of  my  country,  ifbomanity  and  good 
nature  were  now  looked  upon  with  the  same 
eyes  as  in  the  times  of  our  brave  and  generous 
ancestors :  but  1  am  sorry  to  observe,  that  our 
present  men  in  power  are  so  far  sunk  below 
tfie  noble  spirit  of  the  ancient  Britons,  as  hardly 
at  this  day  to  be  distinguished  from  the  very 
basest  of  mankind.  Nor  could  the  present 
possessor  of  the  throne  ofour  injured  sovereigOr 
if  he  looked  .on  himself  as  father  and  natural 
prince  of  this  country,  suffer  the  life  of  one  to 
be  taken  away,  who  had  saved  the  lives  and 
effects  of  more  than  300  persons  in  Scotland, 
who  were  firmly  attached  to  him  and  his  party : 
but,  it  seems,  it  is  now  made  a  crime  to  save 
the  lives  of  Scotsmen. 

*<  As  neither  the  time,  nor  the  poor  mate- 
rials L  have  for  writing,  will  allow  me  to  de- 
scend to  a  particular  enumeration  of  all  ibe 
services  I  have  done  to  the  friends  of  the 
Usurper,  I  shall  therefore  only  mention  a  few 
of  the  most  known,  and  such  as  can  be  well  at- 
tested. 

**  In  July  174.S,  soon  after  the  setting  up  of 
the  royal  standard,  and  before  our  siuail  army 
had  reached  Corry arjog,  it  was  moved  by  some 
of  the  chiefs  to  apply  to  the  Prince  fur  a  stron  j 
detachment  of  clans  todisbesa  Campbell  of  lu« 
vera's  house  and  tettwats  in  that  aeignbourhood, 
which  my  brother  I^hiel  and  1  so  successfully 
opposed,  by  repreSroUng  to  our  generoul 
leader  (who  was  always'ao  enemy  to  oppres- 
sion) that  such  proceedings  could  be  noway 
useful  to  his  undertaking,  that  the  motion  was 
entirely  laid  asid^  to  the  no  small  mortificattoa 
of  the  proposers. . 

"  My  brother  and  T  likewiiys  prevented  sucli 
another  design  against  Breadaibine,  to  the 
great  satisfaction  of  our  dear  prince ;  and,  oo 
our  return  from  England  to  Glas8:ow — 

**  Arcbibau)  Cameron."* 

Git  a  third  Slip  (f  Paper, 

'<  My  brother  and  I  did  service  to  the  town 
of  Glasgow,  of  which  the  principal  gentry  ia 
the  neighbourhood  were  then,  and  axe  to  this 
day,  very  sensible,  if  they  durst  own  the 
truth:  but  that  might  be  construed  as  disa(^ 
fection  tu  a  government  founded  on,  and  sup^ 
ported  by,  lies  and  falsbood. 

«'  On  our  march  to  S:irling,  I  myself  (though 
I  am  like  to  meet  with  a  Hanoverian  reward 
for  it)  hindered  the  whole  town  of  Kirkintulloch 
from  being  destroyed,  ami  its  inliabitants  put 
to  the  sword,  by  my  brother's  men,  who  were 
justly  incensed*  against  it  for  the  inhomaa 
murder  of  two  of  lady  Lochiel's  servants,  but 
two  mouths  before.    Here  was  a  sufficient  pre^ 

"  •  Mr.  Cameron  (as  was  his  custom  whea 
interrupted)  subscribed  his  name  (as  he  told  hii 
wife)  to  make  what  he  had  wriuen  ibe  more 
authentic,  iu  case  he  should  not  hate  an  opp<^' 
tunity  of  writing  any  more." 
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teBc»  lor  vengMuioe,  bad  I  been  loclined  to 
cmeity :  bat,  I  thank  God,  nothiD§[  wa«  t^kx 
Imrlber  from  my  natare,  tfaonirh  I  may  have 
been  otherwaya  represeoted.  Mr.  Camppebell 
ef  Shawfield  likeways  owea  me  aonie  small 
fiifours  done  to  himself  and  family,  which  at 
least  deserved  some  return  in  mv  behalf. 

"  And  lady  Dnncan  Campbell  of  Lochnell, 
BOW  in  Lomfon,  can,  if  ahe  pleases,  Toucb  for 
Ibe  tratb  of  some  of  the  above  fiicfts. 

**  Arcbibald  Cambron«" 

On.  a  fourth  Slip  ^Pgper, — June  6,  1753. 

**  1  thank  kind  Providence  I  had  the  happi- 
ness to  be  early  educated  in  the  principles  of 
Christian  loyalty,  which,  as  I  grew  in  years, 
inspired  me  with  an  ntter  abhorrence  of  rebel- 
lion and  usurpation,  thongh  ever  so  successful, 
and  when  I  arrived  at  man's  estate,  1  had  the 
testimony  both  of  religion  and  reason  to  con- 
firm me  in  the  truth  of.  my  first  principles. 
Thns  my  attachment  to  the  royal  fiimily  is 
more  the  result  of  examination  and  conviction, 
than  of  prepossession  and  prejudice ;  and  as  I 
am-now,  so,  was  I  then,  ready  to  seal  my  loy« 
ahy  with  my  blood.  As  soon  therefore  as  the 
royal  youth  had  set  up  the  king  his  father's 
standard,  I  immediately,  aain  doty  bound,  re- 
paired to  it ;  an^  as  1  had  the  honour,  from  that 
time,  to  be  almost  oDDStaotly  about  his  person 
till  November  1746^  (excepting  the  short  time 
afier  the  affair  of  UuKeden,  that  his  royal 
Jiighneas  was  in  the  Wetfiem  Isles)  I  became 
more  and  more  captiisted'with  his  amiable  and 
pincely  virtues,  which  are  indeed  in  every 
instance  so  eminently  great,  as  I  want  wortu 
to  describe. 

"I  can  farther  affirm,  (and  my  present  si- 
tuation) and  that  of  my  dear  prince  too,  can 
leave  no  room  to  suspect  nie  of  flattery)  that, 
as  1  have  been  his  companion  in  the  lowest  de- 
gne  of  adversity  that  ever  prince  was  reduced 
to,  so  I  have  beheld  him  too,  as  it  were,  on  the 
highest  pinnacle  of  glory,  amidst  the  continual 
applauses,  and  1  had  almost  said,  adorations  of 
the  moot  brilliant  court  in  Europe ;  yet  he  was 
nlways  the  same,  ever  affable  and  courteous, 
giving  constant  proofs  of  his  great  humanity, 
and  of  his  k>ve  for  his  friends  and  his  country. 
M9hai  great  good  to  these  nations  might  not  be 
expected  from  such  a  prince,  were  he  in  pos- 
session of  the  throne  of  his  ancestors !  And  as 
to  his  ooorage,  none  that  have  ever  heard  of 
bis  ghirious  attempt  in  1745,  can,  I  should 
think,  call  it  in  question. 

*^  I  cannot  pass  by  in  silence  that  most  on* 
just  and  horrid  calumny,  (viz.  of  giviog  no 
quarter  to  our  enemy)  raised  by  the  rebels 
nader  the  command  of  the  nihuroan  son  of 
the  elector  of  Hanover,  which  served  as  an 
excuse  for  the  unparalleled  butchery  com- 
nilted  by  his  orders  in  cold  Uood,  af\er  the  un- 
happy affair  of  Culloden  ;  which,  if  true,  roust 
have  come  to  my  knowledge,  who  bad  the 
hoDoar  to  serve  my  ever  dear  master  in  ouality 
•fftwof  bitnides  de  camp:  and  1  hereby  de* 
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dare  I  never 
above  is  truth. 


beard  of  such  orden»     This 
Argboi^  Camxhok.?' 

'*  I  likeways  declare,  on  the  word  of  a  dying 
man,  that  the  last  time  I  had  the  honour  to  ses 
his  coyal  highneM*  Charles  prince  of  Wales,  ho 
toM  me  from  his  own  mouth,  and  bid  me  as- 
sure  his  friends  from  him,  that  he  was  a  mem* 
ber  of  the  church  of  England. 

**  Archibald  CAMiRoif.'* 

OnafifthSUpqf  Taper. 

^  To  cover  the  ernelty  of  murdering  me  at 
this  distanse  of  time  from  passing  the  unjust 
attainder,  1  am  accused  of  bein^  deeply  con- 
cerned in  a  new  plot  against  this  govemmeot 
(which,  iff  was,  neither  the  fear  ^  the  worst 
death  their  malice  could  invent,  nor  the  Mus- 
tering and  noisy  threatnine  of  the  tumultooua 
council,  nor  much  less  Uieir  flattering  pr<K 
mises,  could  have  extorted  any  discoter^  of  it 
from  me)  but  not  so  much  as  one  evidenos 
was  ever  produced  to  make  good  tbe charge: 
but  it  is  my  business  to  submit,  since  Ciod, 
in  bis  all-wise  Providence,  thinks  fit  to  saffer  it 
to  be  so ;  and  1  the  more  cheerfully  resign  my 
life,  as  it  is  taken  away  for  doing  my  dotv  to 
God,  my  king  and  my  country  ;  nor  is  toera 
anj  thing  in  this  world  i  could  so  much  wisli 
to  have  it  prolonged  for,  as  U>  hsve  another  op* 
portunity  of  employing  the  remainder  of  it 
in  the  aame  glorious  cause. 

**  AftCBOALD  CAHSlioif.'' 


<(  I  thank  God  I  was  not  in  the  least  daqpted 
at  hearing  the  bloody  sentence,  which  my  un« 
righteous  judge  pronounced  with  a  seeming  in* 
sensibility,  till  he  came  to  these  words  >  But 
'  not  till  you  are  dead ;'  before  which  he  nwds 
a  pause,  and,  utteriog  them  with  a  particular 
emphasis,  stared  ma  full  in  the  face,  to  see,  [ 
suppose,  if  I  was  as  much  frightenetl  at  them, 
as  he,  perhaps,  would  have  been,  had  he  been 
in  my  place.  As  to  the  guilt  he  said  I  had  to 
answer  for,  as  having  been  instrumental  in  tha 
loss  of  so  many  lives,  let  him  aod  his  consti- 
tuents see  to  that :  at  their  hands,  not  at  mine, 
will  all  the  blood  that  bas  been  shed  on  that 
account  be  required. 

**  God,  of  iiis  infinite  mercy,  grant  they 
may  prevent  the  punishment  which  bangs 
over  their  heads,  by  a  siucere  and  timely  re- 
pentance, and  speedy  return  to  their  dOt^. 

"  I  pray  God  to  hasten  the  restoration  of 
the  royal  family  (without  which  this  miserably 
divided  nation  can  never  enjoy  peace  and  hap-» 
'  pine88>)  and  that  it  may  please  liim  to  prenervs 
and  defend  the  king,  the  prince  of  Wales,  and 
the  duke  of  York,  from  the  power  and  malics 
of  their  enenii^  \  to  prosper  and  reward  all 
my  fnends  and'behefacton,  and  to  forgive  all 
my  enemies,  murderers  and  false  accusers, 
from  the  elector  of  Hanover  and  his  bloody 
son,  down  to  Samuel  Cameron,  the  basest  of 
their  spies,  as  I  freely  do  from  the  bpttom  of 
my  heart.  Sic  Suhscribitur^ 

•*  AX€BJfiAJ.D  CaMEROX.** 
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**1  $sm  now  ready  to  be  offinvd ;  I  have 
fought  a  good  fight    All  glory  to  God." 

*    ««Hio  above  isaAitbful  transoripl  of  my 
late  d^r  hiis^d's  dying  Hn^ments. 

8k  Subteribitury       **  Jeam  Cambron.'' 

Copt  of  a  Letter  from  Dr.  Archibald  Ca- 
meron, under  Seutence  of  Deatb,^  to  bis 
Son  in  France. 

"  Tower  ofLondon^  JuneC^  1753. 
*'  My  dear  child ; 

**  It  is  with  the  highest  satisfactioa,  that  I 
have,  for  some  time  past,  observed  in  yon  a 
sense  of  honour  and  luvalty,  much  beyond 
irhat  coaid  have  been  expected  from  a  boy  of 
jronr  years ;  and  though  death  will  soon  de» 
prive  meof  tlie  power  of  being  of  larther  ser- 
▼ice  to  my  king,  prince,  and  country,  yet, 
what  greatly  adds  to  my  satisfaction,  is  the 
principle  you  shew  in  your  letter  to  your  mo- 
ther, on  the  news  of  my  being  in  custody,  and 
the  coufldence  voo  have  of  my  inviolable  fide- 
lity to  the  royal  cause :  I  give  yon  the  joy  to 
assure  you,  that  your  coufidenee  is  well 
grounded ;  for  I  have  been  unalterable,  even  in 
the  smallest  matters;  and  my  approaching 
death,  <jind  the  most  severe  usage,  will  rather 
■erve  to  confirm,  than  shake,  my  fixed  resolu- 
tion of  remaining  so  for  ever. 

"  I  am  far  less  oonoemed  about  myself,  than 
about  my  friends  and  ruined  country :  they, 
not  I,  clains  pity,  though  I  fall  a  victim  to  truth, 
honour,  and  uprightness,  by  the  Irage  of  Ha- 
noverian councils,  the  declared  eneibies  of  every 
▼irtue.  1  thank  (jod,  I  am  hearty,  and  in  much 
better  health  than  I  have  been  for  aome  years 
past ;  more  especially  since  I  saw  that  letter, 
which  gives  me  such  hopes  of  your  future 
conduct,  from  the  desire  you  eipress  in  it,  that 
I  should  rather  sacrifice  my  life  than  save'it  on 
dislionoarable  terms#  I  thank  my  God,  I  was 
always  easier  ashamed  than  frightened. 

**  1  have  no  money  tb  leave  you  as  a  legacy, 
but  take  what  is  of  infinite  more  value,  vis. 
mbove  all  things,  first  serve  Go<l,  next  your 
king,  prince,  and  country ;  then  be  always  in 
your  duty  to  yoyir  mother,  brothers,  and  sister; 
met  honourably  and  honestly  by  youtneighbour; 
meddle  in  no  party  quarrels ;  but,  when  you 
are  personally  wronged,  demand  justice  with 
coolness^  regularity  and  resolution,  without 
personal  refiections ;  beware  of  ever  speaking 
to  the  disadvantage  of  the  absent,  even  though 
they  siiould  deserve  it. 

**  1  recommend  to  you,  in  a  particular  man- 
ner, the  care  of  your  health ;  observe  great  mo* 
deration  in  eatmg,  at  any  rate  abatain  from 
beavy  and  late  suppers,  and,  id)0ve  all,  avoid 
drinking  and  whoring.  Be  a  good  SBConomist 
of  your  little  money  and  clothes.  Let  the 
company  you  frequent  be  rather  of  your  betters 
than  your  inferiori. 

**  My  time  and  writing  imptcmenti  allow  me 
only  to  recommend  my  most  hearty  thanks  to 
ny  noble  and  worthy  colonel  [lord  OgilvyJ ; 
^on't  neglect  your  dufy  to  him. 
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My  love  and  dying  benedictioa  to  my  ebtl- 
dren,  aflTection  to  my  brother's  children,  best 
wishes  to  all  my  friends,,  and  hearty  oompli- 

ments  to  all    my  good  Acquaintance.     And 

*  «••«••• 

[Here  this  great  cood  man  was  obliged  lo 
leave  off,  probably  ior  want  of  a  knife  to  cut 
his  bit  of  a  pencil ;  and  be  never  had  an* 
other  opportunity  to  add  what  he  had  to  say 
farther  to  his  son,  except  what  he  had 
told  a  friend  by  word  of  mouth,  the  morn- 
ing of  his  execution,  in  delivering  the 
last  present  he  sent  his  son,  which  was  a 
pair  of  steel  shoe-buckles,  with  this  charge^ 
(which,  that  it  might  not  be  forgotten,  be 
repeated  several  times),  viz.  *  These  J  send 

*  by  ^ou  to  my  wife  as  my  last  present  to  my 
^  son,  and  bid  her  tell  him  from  me.  That  1  send 
'  him  these,  and  not  my  ailver  ones ;  and  that, 
'  if  I  had  gold  ones,  1  would  not  send  him  the 
*gold,  but  these  steel  ones,  which  I  were 

*  when  skulking ;  for,  as  steel  is  hard  and  of 

*  small  value,  it  is  therefore  an  emblem  of  eoo- 

<  stancy  and  disinterestedness :  so  I  would  have 

<  him  constant  and  disinterested  in  the  servioe 

*  and  defence  of  his  king,  prince,  and  ooonlry  ; 
'  and  neither  be  bribed  nor  frightened  from  nit 

*  duty.'] 

An  Authentic  Account  of  tb<   Behavionr  of 
Dr.  Archuald  Caiosron. 

**  When  this  gentleman  came  to  the  place  of 
execution,  he  looke<l  on  the  ofllcers  aaid  spec- 
tatora  with  an  undaunted  and  composed  conots- 
nanoe ;  and,  as  soon  as  he  was  unloosed  ftom 
the  sledge,  he  started  up,  and  with  an  beroio 
deportment,  stept  up  into  the  cart,  by  the  help  of 
one  of  his  executioners ;  wheoce  looking  round, 
with  unconcern,  on  all  the  awfiil  apparatus  sf 
death,  he  smiled :  and  seeing  the  clergyman  that 
attended  him  coming  up  the  steps,  he  eame  for- 
ward to  meet  him,  and  endeavoured,  with  his 
fettered  bands,  to  help  him  up.'ssying.  So— are 
you  come  P  This  is  a  gtorious  day  to  me !  Tis 
my  new  birth-day ;  there  are  more  witoessss 
at  this  birth,  than  there  were  at  my  first.  The 
clergyman  asked  him  how  he  didi  he  said^ 
Thank  God,  I  am  very  well,  hot  a  little  fih 
tigued  with  my  journey  ;  but,  blessed  be  God| 
I  am  now  come  to  the  end  of  it. 

**  On  hearing  one  of  the  gentlemen,  who 
presided  at  the  execution,  ask  the  clergyman 
whether  he  would  be  long  about  his  office.  Dr. 
Cameron  immediately  took  the  word,  and  said^ 
He  required  but  very  little  time,  for  it  was  but 
disagreeable  being  there,  and  he  was  ss  impa- 
tient to  he  gone  as  they  were.  Tbe  cleigy  man 
then  asked  the  gentleman  who  had  spoke, 
whether  he  was  the  sheriff?  and,  on  his  heiDg 
answered  in  the  affirmative,  he  told  him  Dr. 
Cameron's  buainess  there  would  be  chieSjf 
with  bun;  that  he  bad  something  to  oommuni* 
cate  to  him,  if  be  would  take  the  trouble  to 
come  near ;  which  he  very  readily  compliod 
with,  and  endeavoured  to  bring  his  norse  ctosa 
to  the  cart;  bat  finding  the  hone  a  Ultladtt- 
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nily ,  and  Ibat  b^  eimld  not  betr  what  tlie  doctor 
flsid,  liy  reumi  of  the  noise  of  the  mnltiiade, 
be  beaoned  with  bis  band  for  silence,  but  to 
BO  fMnriioaey  whereupon  be  very  obfi^ngflv 
alighted,  and  came  up  the  steps,  and,  with 
great  ctvitity  and  attention,  listened  to  the  Doc- 
tor, who  spoke  to  this  purpose : 

*<  *  Sir,  you  seen  feNow  sn^ect  jost  going  to 
'  Mv  his  last  debt  to  bis  lung  and  coontrv. 

*  I  the  more  cheerfnlly  resign  my  lif<^,  as  it  Is 
'  taken  from  me  for  doing  my  (hity  according 
'  10  my  conscience.    1  freely  forgire  all  my 

*  enemies,  and  those  who  are  instrumental  in 
« taking  away  my  Hfe.    I  thank  God  1  die  in 

*  charity  with  all  maokiad. 

«* '  As  to  my  religion,    I  die   a  stedfast 

*  (thou^  unworthy)  memb^  of  that  church, 

*  in  which  I  have  always  liTed,  the  church  of 

*  England,   In   whose '  communion,    I   hope 

*  ftbrough  the  merits  of  my  Messed  Sa? iour)rtor 

*  forgiveness  of  my  sins,  for  which  I  am  bear- 

*  tHy  sorry. 

^*  The  custom  of  delivering  aomethtng  in 

*  writing,  on  such  occasions  as  this,  1  should 

*  winingty  have  complied  with,  had  not  my  un- 

<  common  bard  usage,  even  after  sentence,  put 

*  it  out  of  my  power,  being  denied  the  use  of 

<  pen,  ink,  and  paper,  except  in  tbe  presence  of 
'  ooose  of  my  keepers.    But  What  i  intend  my 

<  country  should  be  infonned  of,  with  regard  to 
«  my  dying  sentiments,  I  bare,  by  the  means 
<of  a  biuiit  peocU,  endeavoured  to  set  down  on 


<  soine  sfips  of  paper,  as  I  could  coiiieby  them, 

*  in  as  legible  characters  as  I  was  able ;  and 

*  these  I  have  left  in  the  Bands  of  my  wife, 

*  charging  her,  on  her  duty  to  lier. dying  hos- 
'  band,  to  transmit,  with  all  convenient  speed,  a 

*  laiihful  transcript  of  them  to  you,  and  I  am 

*  confident  she  will  honourably  discbarge  tha 

*  trost.'^ 

*'  He  then  told  the  sheriff  be  would  presume 
no  longer  upon  his  patience ;  but  tbe  shenflT, 
with  looks  that  bespoke  a  great  deal  of  concern^ 
ami  with  much  good  nature,  begged  he  would 
take  as  much  time  as  he  pleased,  for  they 
would  wait  till  he  was'  ready.  The  doctor 
thanked  him.-*-Tben  tuminfrto  the  clertrymaD, 
he  said,  1  have  now  done  with  this  worfu,  an4 
I  anf  ready  to  leave  it 

**  He  joined  heartily  in  the  commendatory 
prayers,  &e,  then  repeated  some  ejaculations 
out  of  libe  Psalms :  aftor  which  he  embraced 
the  clergyman,  and  took  leave  ol  him. 

**  P.  S.  As  the  deigyman  was  going  down 
from  the  cirt,  he  had  fike  to  have  mis^  the 
steps,  which  tbe  doctor  observing,  called  out  to 
him,  with  a  cheerful  tone  of  voice,  saying,  Takb 
care  bow  you  go.  J  think  you  don't  know 
this  way  so  well  as  1  do." 

*  <«  Which  Mrs.  Cameron  most  faithfully 
perfbrmed,  sending  along  with  it  a  letter  from 
herself.'* 


535*  The  Trial  of  St£Ph£K  M'Dani££»  John  Berry,  James  Egan, 
(otherwise  Gahagan)  and  James  Salmon,  at  Justice-Hall  m 
the  Old-Baileyi  on  Saturday  the  1st  of  March^  1755,  before 
the  Right  Hon.  Stephen  Theodore  Janssen,  esq.  Lord  Mayor 
of  the  City  of  London;  the  Hon.  Sir  Richard  Adams,  knt. 
the  Hon.  Mr.  Justice  Wilraoti  William  Moreton,  esq.  Re* 
cbrder,  and  others  of  his  Majesty's  Justices  of  Oyer  and  Ter- 
miner, for  the  said  City  and  Coimty,  for  being  Accessaries 
before  a  Felony  committed  by  Peter  Kelly  and  John  Ellis,  in 
the  County  of  Kent ;  for  which  they  were  tried  and  con- 
victed at  the  Assizes  held  at  Maidstone^  August  13,  1754  :* 
27  George  IL  a.  d.  1156. 


Jury. 


Riehard  Heavtsidea, 
Gamaliel  Gardner, 
Nathaniel  Norton, 
Samuel  Neabit, 
Ebenexer  Gardner, 
John  Papertmi, 


Randolph  Baileya, 
John  Keen, 
Henry  Knight, 
William  BaMwa, 
John  Brewin, 
John  Pricklovr. 


•  See  Foat.  121. 364^  906, 


Stephen  M<Daniel,  John  Berry,  Jamet 
Egan  (otherwise  GaOagan)  and  Jam^  Salmon, 
were  indicted,  for  that,  at  the  gaol-delirery  for 
our  ao?ereign  lord  the  king  at  the  county 
gaol  at  AJaidatone  for  tlie  county  of  E^nt,  oa 
Tueaday  the  13th  of  Aiiguet,  in  the  twenty- 
eighth  year  of  ouraaid  sovereign  lord  the  king, 
Peter  ikelly. and  John  Ellis  were,  in  doe  form 
of  laW|  indicted  for  a  robbery  on  the  king's 


; 
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hi^b-wflj  OD  Jamcft  Salmon,  by  pnttiag^  liim 
in  corporal  fear  and  dan^^er  of  his  life,  iu  the 

fariah  of  Si.  Paul, ,  DepUord,  io  the  county  of 
kent,  and  taking  from  him  one  linen  hand- 
Jcerchief,  value  4  J.  two  pairof  leathiir  breeches, 
one  clasp-knife,  one  iron  tobacco-box,  one 
ailver  pocket- piece,  one  guinea,  and  one  half- 
crown;  and  that  the  said  Peter  Kelly  and 
Joha  Ellis  were  tried  and  convicted  for  that 
robbery ;  and  that  the  said  M*Dasiel,  Berry, 
£gan,  and  Salmon,  on  the  2Sd  of  July,  1755, 
in  tiie  city  of  London,  were  accessaries  before 
this  felony  was  committed;  and  feloniously 
«nd  maliciously  did  aid,  abet,  assist,  counsel, 
hire  and  command  the  said  Ellis  and  Kelly  to 
commit  this  robbery,  against  the  peace  of  his 
majesty,  his  crown  and  dignity. 

There  was  a  second  coont  in  the  indictment, 
as  an  offence  at  common  law. 

At  the  desire  of  Berry,  the  witnesses  were 
•zamined  apart. 

Joseph  Cox  sworn. 

.    (He  produced  the  copy  of  the  record  of  the 
.conviction  of  Peter  Kelly  and  John  Ellis.) 

Q.  Where  had  you  this  ? — Cox.  I  had  it  of 
Mr.  Knap's  clerk. 

Is  it  a  true  copvP — It  is;  the  clerk  and . I 
examined  it  with  the  record ;  I  looked  over 
the  record  on  the  file,  while  the  clerk  read 
this;  after  that  the  clerk  read  the  record, 
While  I  looked  over  thii.  (It  is  read  in  court, 
the  purport  of  which  is  **  That  Peter  Kelly 
and  John  Ellis  were  tried  on  the  13th  of  August, 
'  1754,  at  Maidstone  assizes,  before  sir  Dudley 
Ryder,  knt.  and  sir  Michael  Foster,  knt.  for 
the  said  robbery  on  the  defendant  Salmon,  and 
foiind  guilty.") 

Tkonuu  Bke  sworn. 

T,  BUe.  I  have  knovm  the  prisoner  Berry 
eight  or  nine  years,  and  M<Daniel  twelve 
months  last  November.  I  never  bad  any  great 
acquaintance  with  Salmon,  till  through  Berry, 
In  the  month  of  June  last.  I  have  known 
£gan  lour  or  five  years,  by  his  coming  back* 
wards  and  forwards  to  Berry's. 

a  Did  you  know  Peter  Kelly  and  John 
Ellis?— B/ee.  I  didj^  I  believe  they  are  now 
in  Maidstone  gaol ;  theywere  when  I  came 
away  last  Monday. 

(SBfuri,  Tell  the  Court  the  first  time  you  had 
any  cooversatun  with  them.— B/ee.  I  lodged 
at  Berry's  house,  and  worked  for  him ;  Berry 
said  to  me,  in  the  beginning  of  July,  Go  to 
Mr.  M«Daniel,  (he  lived  then  in  ScruVs-court, 
Holborn)  and  tell  him  I  want  to  speak  with 
him.  I  went,  and  he  and  I  came  back  logO' 
ther  to  Borry'a  house.  They  ^th  aakl,  Tom, 
money  grows  acaroe,  you  must  give  a  sharp 
look-out  tor  a  couple  to  go  upon  the  scamp 
noir,  and  if  yoo  cannot  get  two,  you  must  get 
one. 

Q.  What  did  they  mean  by  going  vpon  the 
scamp?— Bi^.     That  is,   to  go  upon   the} 


an  aiSair,  I  did  not  chnse  to  be  conoeinied  more. 
He  was  convicted  last  January  was  twelve- 
month, and  executed  at  Tyburn.  M'Daniel 
said,  Damn  your  eyes,  if  you  don't  it  shall  be 
the  worse  for  vou.  Then  Berry  said,  I  might 
go  about  my  ousiness ;  so  1  went  away.  The 
next  morning  Berry  called  me  into  his  room. 

Where  did  he  live? — At  a  place  called  the 
Georgo-yard,  at  the  upper  en4  of  Hatton- 
Garden.  He  then  said.  Go  up  to  Mr.  M*Daniel's 
house,  and  desire  hiin  to  meet  me  in  the  fields 
about  11  o'clock.  I  did,  and  we  went  into  tlia 
Spa-fields,  and  Berrv  came  to  us.  Thev  both 
said  to  me,  Go  and  look  about  the  fields,  and 
we  will  lie  down  on  the  grass,  and  see  if  yon 
can  pick  up  a  couple  of  idle  fellows,  that  will 
do  for  the  purpose,  and  introduce  yourself  into 
their  company. 

What  did  they  mean  by  that  purpose?— To 
go  upon  the  scamp  were  the  words  they  said : 
accordingly  we  three  went  into  the  fields  se- 
veral days,  but  could  not  meet  with  any  body 
fit  for  the  purpose.    I  remember  one  day  in 
particular,  it  was  Monday  the  15th  of  July, 
that  day  they  ordered  me  to  go  into  the  fichis, 
and  ssid  they  would  come,  and  I  sat  there  two 
hours   before   they   came    ni^h    me:     tbea 
M*Daniel  came  to  the  top  of  tlie  hill,  and  bid 
me  come  to  the  sign  of  sir  John  Oldcastle,  a 
public  house,  and  said,  my  master  was  there; 
he  and  I  went  there,  and  <lown  to  the  bottom  of 
the  yard ;  and,  in  the  fiirthest  arbour  hot  one, 
On  the  left-hand  side,  there  sat  Berry  and  Sal- 
mon the  breeches-maker.    Berry  bid  me  sit 
down,  which  I  did ;'  there  we  airdlsooorsed  to- 
gether about  doing  this  robbery:    M'Dsoiel 
said.  We'll  do  the  thing  somewliere  towards 
Blackheath ;  then  he  and  Berry  bad  a  sort  of 
a  wrangle  whether  they  should  not  have  it 
done  between  New-cross  turnpike  and  Dept- 
ford,  jnst  facing  the  four  mile-  stone. 

Waa  there  any  particular  reason  to  hsve  it 
done  in  that  place?— Yes,  they  said,  there  is  a 
reward  of  twenty- pounds,  that  is  given  by  the 
inhabitanUof  East -Greenwich  for  apprehend- 
ing highwaymen  and  tbot-pads :  Berry  ssid, 
Suppose  we  have  Egan  concerned  with  us ; 
then  thev  talked  about  bis  being,  the  fence,  as 
they  call  it  .  .«,.  ^ 

What  did  they  mean  by  that  word  ?— That 
is,  to  boy  the  goods  after  Salmon  hsd  been 
robbed  of  them:  M*Daniel  made  an  obiection 
to  Egan's  being  in,  because  he  thought  five 
would  be  too  many  to  be  concerned  ip  the  re- 
ward :  Berry  said,  We  cannot  cleverly  do  with- 
out him,  and  if  there  are  five  of  us  concerned, 
it  will  be  pretty  nigh  twenty  pounds  each,  if  a 
constable  should  come  in :  and  they  all  three, 
that  is,  Berry,  M'Daniel,  and  Salmon,  eon- 
oluded  that  Egan  should  be  concerned  U  i 
fence  in  the  robbery :  and  Berry  said,  he  wooW 
go  and  let  Egan  know  of  it  that  night;  and 
said  to  me.  Now,  Tom,  yon  may  go  home 
about  your  business,  we  will  not  be  seen  t» 
walk  ah>ng  the  atreeto  together ;  so  1  w«n 
away  and  left  them.    The  next  morning  I_  wens 


highway.    I  told  them,  as  Kidden'a  was  lo  bad  I  out  agaioi  to  see  if  I  could  find  way  body  w 
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the  purpose,  but  1  ooold  not  that  day ;  the 
next  afier,  which  was  ou  a  Wiednefldayi  Mr. 
Berry  called  me  into  his  room,  aod  ordered  me 
•to  iro  and  tell  M^Daniel  to  come  to  him  to  the 
Beli-ifln  in  Hotbora ;  I  went,  and  M^Daniel 
•nd  I  went  to  the  Bell  together ;  there  were 
James  Eeao,  James  Salmon,  and  Berry ;  we 
were  alJ  five  together  ;  they  bid  me  come  and 
tit  down,  which  I  did,  and  drank  part  of  a  pot 
of  beer ;  then  we  all  concluded  that  the  thiog 
•boald  be  done. 

Where  is  the  Bel) -inn  f — It  is  in  the  city  of 
London,  just  beyond  Bartlet's-buildiogs,nn  the 
figfal-hand  side. 

What  thing  was  to  be  done  ?— That  if  I  could 
gtt  a  couple  to  g04)n  the  highway,  that  Salmon 
sboudd.  be  the  person  to  be  robbed ;  and  Berry 
and  Salmon  talked  about  making  two  pair  of 
breeches  that  Salmon  was  to  be  robbed  of,  and 
to  mark  them  under  the  pocket  or  waistband 
with  some  particular  mark  ;  to  the  best  of 
my  knowledge  it  was  to  be  J.  S.  Then  Berry 
and  M 'Daniel  said,  ihey  must  ha?e  a  particular 
handkerchief  too :  then  M*DaDiel  put  bis  hand 
into  bis  pocket,  and  pulled  out  this  handker- 
chief that  I  have  now  in  my  hand :  James 
Hilmon  said,  he  had  got  a  haodkerchief  at 
home,  that  he  would  mark  so  as  to  swear  to  it ; 
which  he  was  to  mark  with  four  oilet-hotes, 
one  at  each  corner.  Berry  said,  they  should 
want  a  tobacco-box;  ]ll*j>aniel  said,  he  had 
got  a  very  remarkable  one,  that  any  body 
might  swear  to ;  which  I  ha?e  fetched  forty 
halfpenny -worths  of  tobacco  in  for  M'Daniel, 
and  I  know  it  to  be  the  same  now  ;  (taking  it 
in  bis  band)  M*Daniel  said,  he  would  give  it  to 
Salmon  to  be  robbed  of:  then  they  said,  they 
wanted  a  haifpennj,  and  would  have  it  mark- 
ed ;  M*Daniel  said,  be  had  got  a  pocket-piece ; 
which  piece  I  saw  his  wife  buy  for  three-pence 
tad  a  halfpenny-worth  of  gin  some  time  be^ 
fore :  be  said,  that  would  do ;  and  it  shouki  be 
marked  with  a  shoemaker's  tool,  and  he  gave 
it  to  £gan  to  mark  it :  Egan  said,  he  had  got 
a  tool  that  he  used  to  stamp  the  shoes  with, 
that  he  would  mark  the  piece  with :  then  they 
bid  me  go  home  about  my  business,  which  I  did. 
The  next  momiog  Berry  called  me  up  into 
bis  room  again,  he  gave  me  three-peuce,  and 
ordered  me  to  go  down  to  the  Fleet-market,  to 
|ee  if  I  could  pick  np  two  men  or  lads  there. 

Did  be  say  any  thing  more  at  that  timeP-^ 
0e  said,  to  do  the  thing.  I  knew  what  be 
meant ;  accordingly  I  went  down  to  the  mar- 
ket, and  met  with  Peter  Kelly  and  John  Ellis. 

Did  yon  know  them  before  ?— I  did ;  1  knew 
them  to  be  rery  bad  lads,  that  is,  pick-pockets. 
1  gave  tbem  some  gin,  bot  had  no  discourse 
vith  them  that  day  about  the  thing :  the  next 
morning  Berry  called  me  into  his  room  again, 
«nd  gave  me  three- pence  more,  and  bid  me  go 
4owo  to  the  Fleet-market  to  them,  and  be  sure 
tfi  have  a  little  talk  with  them,  and  told  me 
irhat  to  say ;  and  that  was,  to  tell  them,  I 
knew  where  to  get  a  brave  parcel  of  lullies.' 

What  is  the  meaning  of  that  ? — He  meant, 
tpge^aporcel  of  lineb;  if  they  would^  with 


me  to  Deptford.  I  went  and  met  them  there, 
and  told  them  as  Berry  ordered  me ;  that  is, 
I  told  them  I  knew  where  to  get  a  brava 
parcel  of  lulliet,  if  they  would  go  to  Deptford 
with  me. 

Did  you  tell  them  Berry  told  you  so  f— -No, 
I  did  not ;  if  I  bad,  they  would  not  have  agreed 
to  go ;  they  both  agreed  to  go  with  me  any 
time  I  thought  m^per ;  then  I  left  them  for 
that  day,  and  bid  tb^m  a  gomi  night. 

You  say  yon  knew  Kdly  and  Ellis  before  ; 
What  are  they  F— Ellis  is  a  ehimney- sweeper, 
about  twenty  years  of  aj^e;  and  the  other 
about  twenty-one,  bv  their  looks.  The  nexY 
morning  Berry  called  me  into  his  room^again  ; 
I  came  home  pretty  late  over  night,  sol  had 
not  seen  him  then :  he  ordered  me  to  go  and 
tell  M 'Daniel  to  come  to  him  to  the  sign 'of  the 
Plamb-Tree,  in  Plumb-Tree  court.  Shoe-lane, 
at  the  bottom  of  Holborn-hill ;  accordingly 
M 'Daniel  and  I  went  there ;  there  were  Berry 
and  Salmon.  Berry  told  Salmon,  I  had  got 
two  men,  Ellis  and  Kelly,  and  tbey  bad  agreed 
to  go  along  with  me  any  where,  where  f 
thought  proper,  as  I  had  told  him  before^, 
that  morning ;  Berry  bid  me  drink  once,  and 
go  about  my  business. 

Did  Salmon  say  any  tbing  to  it  then  f — No,' 
he  did  not ;  the  reason  they  ohose  I  should  go 
by  myself  was,  because  people  should  not  take 
notice  of  me.  1  went  away,  and  left  then 
three  all  together. 

Did  they  sav  so  ? — ^They  did. 

When  (lid  tbey  say  that  F— When  Berry  and 
he  gave  me  this  great-coat  1  have  now  on,  to 
disguise  myself. 

When  was  this? — It  was  on  a  Friday;  I 
remember  it  was  market-day  at  Smitbfield,  and 
T  had  been  there  to  Kelly  and  Ellis.  I  saw 
them  in  the  Fleet«4narket  on  n  pea-cart,  be« 
twixt  five  and  six  o'clock  :  I  asked  them,  if 
they  would  have  a  glass  of  gin ;  and  gave 
them  each  a  glass,  and  bid  tbem  good-bye; 
about  two  hours  after  I  met  them  again  in  the 
market,  and  asked  them,  if  they  wooid  go  to 
Deptford  or  not?  They  said,  Yes.  Kellr 
asked  me,  if  I  had  got  ever  a  bag  to  put  the  linea 
in  P  I  said,  we  did  not  want  a  rag,  I  wquM  tell 
them  more  of  that  another  time ;  and  left  tbem 
then.  At  night,  it  being  Saturday,  Beirry  call « 
ed  me  into  his  room,  and  asked  me,  if  I  bod 
seen  them  and  talked  with  them  ?  I  said,  1 
had:  he  said,  that  was  very  well.  He  said, 
when  you  get  up  in  the  morning,  come  into 
my  room  More  you  go  out,  which  was  the 
Sunday  morning :  1  got  up,  and  went  in ;  be 
then  gaye  me  sixpence  to  treat  them  with.  I 
went  out  into  the  brick-fields,  and  found  tbem, 
and  treated  them  with  some  gin  aad  beer ;  and 
we.  agreed  to  go  to  Deptf<^  to  steal  soma 
Iroen,  and  I  bid  them  a  good-bye  for  that  time; 
and  said  to  them,  I  would  meet  them  on  th« 
morrow  morning.  I  left  them  in  the  Spaw% 
fields,  and  went  to  M*Daniera  house  aod  dined 
there.  I  told  M<Daniel  I  had  got  two  lads 
that  I  believed  wouki  suit  for  the  thing,  and 
toU  hini  who  thfy  were;  and  saidi  l.woald 
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let  him  know  more  of  it  oo  the  morrow,  for  I 
shoulfl  fiee  them  a^io  to-night  or  to-morrow ; 
be  said,  that  was  Tery  well.  At  n\%\\\  I  saw 
Berry,  and  told  him  what  had  passed  between 
the  fads  and  I ;  he  said,  it  was  rery  well,  he 
should  see  Eg^an  to-morrow  morning ;  then  I 
went  to  bed.  The  next  morning,  which  was 
Monday  the  S8d  of  July,  about  five  o'clock. 
Berry  called  me  into  his  room  again,  and  bid 
me  go  and  tell  M*Daoiel  not  to  be  out  of  the 
way,  and  he  atoo  gave  me  three-pence  to  go 
^owfl  to  the  Fleet- market  to  treat  Ellis  and 
Kelly  with  some  gin.  I  went  down,  and  there 
1  met  with  them,  and  gave  them  each  a  half- 
penny-worth ;  and  told  them  I  would  fix  a  day 
when  we  should  go  down  to  Deptford :  then  I 
left  tbem,  and  went  to  M'Daniel's  bouse. 
About  nine  that  rooming  there  came  Berry 
and  Egan  up  into  bis  room ;  Berry  said,  God 
damn  you,  Mack,  you  and  my  lord  mind  no- 
thing but  that  God  damn'd  tea-kettle ;  you 
don*t  mind  to  look  after  business. 

IV  bat  did  be  mean  by  my  lordf — He  meant 
me;  it  was  a  nick^name  they  gave  me. 
M*Daniel  answered,  He  is  just  come  from  tbe 
two  lads,  as  he  tells  me.  I  said,  If  Egan  has 
a  mind  to  go,  be  shall  go  and  see  them ;  be 
and  I  went  down  into  the  Fleet-market,  there 
were  tbe  two  lads  sitting  on  a  pea-cart ;  I  pal 
my  band  into  my  po<»et,  and  gave  them  a 
balfpenny  each  to  go  and  j^et  some  gin.  Egan 
stood  not  above  three  or  four  yards  from  tlwm 
at  tbe  same  time,  leaning  against  a  post ;  then 
be  went  one  way,  ano  I  another ;  I  went 
throttgb  Plumb-Tree  court,  and  met  Egan  in 
Shoe -lane ;  then  he  went  to  M*Daoiel's  house 
again.  Egan  said  there  to  M'Daniel  and  Berry, 
By  God  they'll  do  very  well,  they  are  two 
pretty  lads. 

Berry,  Where  was  this? — B/ee.  You  know 
^eli  enough,  it  was  at  M 'Daniel's  house  :  then 
Berry,  Egan,  and  I  came  down  stairs  |  we 
parted  with  Egan  at  tbe  end  of  tbe  court. 
Berry  and  1  went  over  to  tbe  Plumb-Tree; 
and,  as  we  went  by  Salmon's  door  in 
Sboe-lane,  Berry  beckoned  )iim  out,  and  be 
went  with  u«.  I  stayed  and  drank  part  of 
one  pint  of  beer,  anil  then  went  away  by 
Berry's  order,  and  left  them  together.  Oin 
the  Tuesday  morning  Berry  and  I  went  to 
the  Plurob-iTree  ale-house  again ;  be  bid  me 
go  over,  and  tell  lM*Daniel  he  wanted  to  speak 
with  him ;  1  went  and  toM  bim,  and  he  came : 
then  I  went  out  of  the  house,  to  see  if  I  could 
find  the  two  lads  again ;  I  found  tbem  in  tbe 
Fleet-market,  and  discoursed  with  them ;  tbey 
aaid,  ttipy  were  gntni;  to  work  (as  they  called 
it)  in  the  Artillery-ground. 

What  work  ?— it  was  uinking  of  pockets.  I 
came  boL'kand  acquainted  Berry  and  M*Danlel 
with  it.  Berry  gave  me  three- pence  in  half- 
pence, and  I  hey  bid  me  gift  ont  directly  to  tbem, 
and  keep  tliem  coiimany :  Berry  always  found 
the  money.  They  both  said,  tbey  wauid  come 
into  the  Artillery  ifround  about  two  o'clock  lo 
aee  the  lads :  tbe  White  regiment  marclied  that 
day ;  i  weiu  and  waikad  up  and  down  with 


them.  About  half  an  hour  after  two  I  saw 
Berry  in  the  Artillery- ground ;  (1  was  to  take 
no  notice  to  Berry  and  M'Daniel,  or  tbey  to 
me)  and  presently  after,  walking  round  by  the- 
Artillery- House,  1  saw  M* Daniel ;  after  that 
1  left  the  lads,  and  went  to  Berry,  as  be  stood 
at  tbe  Artillery-jg;ate,  and"  said  to  him,  Mr, 
Berry,  do  you  thmk  tbey  will  do  f 

Berry,    What  time  of  the  day  was  tbisP 

BUe>    It  was  atwut  three  o'clock. 

What  was  Berry's  answer  to  thatP-^He  said, 
Do !  damn  me,  1  have  done  lets  than  they  over, 
for  March  and  Newman  were  leas :  be  put  bis 
band  in  his  pocket,  and  gave  me  sixpence ;  and 
bid  me  be  sure  not  to  leave  them. 

Berry,  Here  is  a  man  in  court  will  ooo- 
tradict  that  (pointing  to  one  that  stood  near 
biro). 

Court,  Don't  yon  know,  at  your  request, 
all  tbe  evidences  for  the  prosecution  were  put 
out  of  court,  to  be  called  in  one  at  a  time ;  at 
which  time  your's  were  put  ont  also?  How 
came  this  witness  in  a^in  P  He  roust  go  out, 
and  come  in  when  be  is  called.  (He  went  out, 
but  did  not  come  in  again  to  give  evidence  on 
Berrv's  defence.) 

Biee,  I  went  with  tbe  sixpence  round  the 
Artillery -ground,  and  met  with  M*Daniel ;  be 
said  he  was  going  to  Berry.  I  asked  him  if  he 
thought  the  two  lads  would  do  ?  He  said.  Damn 
your  eyes,  I  have  dona  less  than  tbey  over  at 
RingsioD. 

Had  be  a  sight  of  them  P — He  had,  as  wa 
passed  bim  berore;  he  and  Berry  went  into 
the  ground,  on  purpose  to  see  them.    Then  I 
left  M*Danial»  and  went  and  {gave  tbe  boys  part 
of  a  full  pot  of  beer;  then  I  bid  tbem  good- 
bye, and  told  them  I  would  see  tbem  again  the 
next  morning,  wbicb  was  the  84tli.    I  went 
borne,  and  got  up  in  the  morning,  and  told 
Berry  1  was  going  lo  tbem ;  he  gave  me  three- 
pence.   Then  I  went  down  into  tbe  Fleet- 
market,  and  told  them,  1  believed  tbe  thing 
would  be  dotfe  on  the  Friday ;  this  was  on  the 
Wednesday :  if  not,  I  would  let  them  know 
fiHiber.   Then  I  left  tbem,  and  at  night  1  went 
home,  and  told  Berry  I  bad  been  again  along 
with  Ellis  and  Kelly.    He  said,  Damn  you, 
don't  go  to  deceive  us ;  do  yon  cotue  op  to  tbe 
Bell  in  Holbom  by-aad-bye,  and  tell  M^Daniel 
I  want  bim.    I  went  to  M«DaniePs  house,  and 
left  word  what  Berry  ordered  me ;  for  M*Da- 
niel  was  not  at  home.    Then  J  went  to  the 
Bell,  and  Berry  met  me  just  at  the  door:  just 
a^  I  was  going  into  tbe  house  be  said.  Here  is 
thrbe-penee ;  go  away  to  the  Artillery- gronnd, 
be  sure  to  be  there  about  two  o'ctock :  this 
was  on  Thursday  the  S5tb,  in  the  morning. 
He  said,  Dont  come  m,  for  Mr.  Bagley  li 
there ;  I  don't  desue  be  should  see  you.' 

Who  was  that  Mr.  Bsgley  f^ne  wss  a 
netsrhbour  of  Berry's.  1  went  away  to  tbe 
Artilleiy-ground  at  the  time ;  and  walked  about 
an  hour  and  a  half  before  1  saw  either  Beiry 
or  M«Daniel ;  but  walking  by  tbe  ArHUoy* 
ffronnd,  1  saw  M'Daniei ;  be  told  me  be  baa 
been  at  dinner  atong  with  aoinehody  in  ^ 
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Artilteiy-lMNMe^  and  said,  Wbera  tbe  devil  is 
Bcrrjr  ?  I  Mid,  I  iie?er  saw  amy  thing  of.  him. 
Hm^  half  an  jioiir  after  that,  there  was  hue* 
and-cry  afUr  a  pick-pocket.  M'Daniel  came 
to  me,  and  said,  God  damn  me,  the  ebief  per- 
aaa  ia.  a-duckiag  io  the  Pyed- Horse  yard ; 
6Uow  bios,  aod  give  him  some  gin,  for  they 
hare  almost  killed  him.  I  followed  him  (it  was 
£Uia  the  chimoey-aweeper,  tbe  biggest  of  the 
two  ladi»)  cross  Moorfields ;  I  saw  the  people  go 
from  him,  and  there  were  but  two  or  three  peo» 

e  behind  him  ;  I  gave  him  a  penav  or  three- 
fpenoe,  I  don't  know  which.  Tnen  I  went 
back  to  M*Daaiel,  and  tokl  him  he  was  Tory 
mite  ;  then  he  and  I  came  out  of  the  Artillery* 
ground  together :  as  we  wore  coming  out  of 
ttie  groand,  we  met  one  they  call  Plamp'(his 
name  Brebrbok)  and  another  fellow  they  call 
Doctor,  that  was  tumkev  at  CMerbeowell  Bride- 
well. Plump  seeing  IVrDaniel  and  I  together, 
said  to  roe,  God  damn  you,  you  rascal,  you 
deeerre  to  be  .hanged  for  that  affair  of  Kidden. 
M'Daniel  said  to  me«  Come  along,  don't  be 
afraid  of  any  body.  We  went  orer  Moorfields 
together.  He  ordered  me  to  go  to  his  wife, 
which  I  did ;  and  after  that  I  went  down  the 
Fleet- market,  to  see  if  Ellis  was  safe;  1  found 
them  both,  and  told  them  I  would  meet  them 
the  next  morning :  they  said,  they  hatl  uo  mo- 
ney to  pay  for  their  lodging ;  I  said,  Here  is 
three- bal^enoe  for  you,  go  and  lie  in  tbe  brick- 
field to-night.-  Then  Iwent  home  to  Mr. 
Berry's ;  he  told  me  he  had  been  at  the  other 
and  of  the  town  about  some  business,  and  he 
could  not  come  into  the  Artillery- ground.  If 
Ibis  affair  of  Ellis's  being  ducked  lud  not  hap- 
pened, the  robbery  of  SalmoB  waa  to  bare  been 
committed  on  the  Friday. 

When  waa  it  fixed  to  be  on  the  Friday  ? — 
That  waa  determined  to  be  on  the  Wednesday. 

By  who  ? — ^Becry  and  I  pitched  upon  the 
Ibing  ia  the  morning,  and  he  was  to  go  and  let 
the  rest  know. 

Where  did  you  consult  this?— We  did  it  in 
hia  rooBS,  before  we  went  out  to  go  to  tbe  Bell. 

What  did  be  say  to  you  about  it  then  I — He 
.bade  BM  tell  the  lads  we  should  go  to  Deptford 
to  steal  the  linen  on  the  Friday. 

Who  did  he  naean  by  the  rest,  which  he  said 
he  would  let  know  itP-^Ue  meant  Etfan,  SaJ- 
imon,  and  H'Daniel.  On  the  Thursday  nig^ht 
I  told  Berry  of  Ellis's  being  docked ;  he  said, 
U'Daniel,  Egan,  Salmon,  and  he  had  agreed, 
Ihait  it  ahuuld  not  be  done  on  tbe  Friday,  leaf 
4be  lads  should  be  apprehended  on  the  Satur- 
day, aod  kept  all  day  on  Sunday  in  tha  wateh- 
hoose ;  and  somebodv  might  come  to  tliem,  to 
whom  they  might  tell  something  about  my  be^ 
ing  oonoemed  with  them,  and  so  by  impeaching 
me  I  might  be  apprehended ;  so  be  said  they 
had  fixed  it  to  be  on  the  Monday«  On  which 
morning  1  got  up  by  Mr.  Berry's  orders;  be 
gare  ma  swo-penoe  or  three- pence  (I  cannot 
be  poaitire  which)  tospo  to  the  Fleet- market  to 
meet  tbena,  and  bid  them  stay  till  nine  o'cloek, 
nnd  say  I  would  oome  to  them  again ;  which  I 
did,  and  rotnmed,  aa  Berry  ordaced  me»  to  him 
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nitbe  Plnoib-Tree  alebooae:  there  waa  Sa1« 
mon  and  he ;  he  sent  me  out  for  M*DanieI ;  t 
went  to  him,  and  he  bid  me  tell  Berry  he  waa 
shaving  himself,  and  he  would  come  when  he 
had  done.  I  went,  and  told  Berrjr ;  he  cbaoge4 
a  guinea,  and  gave  me  five  shillings,  and  bid 
me  net  to  be  extravagant :  he  ^ave  me  that,  sa 
he  sakl,  to  flash  to  tbe  boys ;  to  shew  it  to 
them,  and  say,  I  made  that  last  night :  I  waa 
to  puU  it  out  all  at  once.  Ha  gave  Salmon 
half-a-crown  ,to  be  robbed  of. 

Waa  it  in  one  piece  ?— No ;  it  waa  two  shil* 
lings  and  sixpence. 

Who  were  present,  at  this  time  P^Thera 
were  Berry,  M^Daniel,  and  Salmon.  Thea 
Berry  aaid  to  me,  Now  go  away  as  fast  as  yovi 
can  ;  and  I  said.  At  what  place  shall  I  atop  for 
you,  to  see  you  are  going,  that  we  may  be 
both  sure  ?  1  said,  I  will  stop  at  the  Bell  ia 
the  Borough,  and  oall  for  a  gUss  of  gin;  then 
you  may  know  and  be  .sure  tCat  we  are  going 
to  Deptford.  I  left  them,  and  went  to  the  two 
boys. 

.  -  About  what  time  was  this  P — It  was  aboat 
half  an  hour  after  nine  in  the  morning.  I 
went  with  the  boys  to  a  houae  in  Little- Britain  ; 
there  I  called  for  some  beer,  aod  bread  and 
cheese;  and  pilled  off  my  coat,  and  said,  I 
must  go  to  the  Fence  to  get  some  money,  for 
the  woman  has  not  paid  me  all.  Then  I  left 
my  great- coat,  and  went  to  Berry  ;  and  told 
him  to  hasten  away,  for  the  boys  wanted  to 
go.  Berry  bid  me  return  to  them  directly^ 
and  said,  he  would  be  over  tbe  water  time 
enough  for  us.  I  went  to  tbe  boys  again,  and 
called  for  another  pot  of  beer,  to  delsy  the 
time.*  After  we  had  drank  that,  we  went  oot^ 
to  go  to  Deptford.  When  we  came  to  the  BeU 
in  the  Borough,  we  went  in ;  and  in  the  right- 
hand  box  there  sat  Berry  and  Salmon ;  there 
I  gave  the  boys  each  of  them  a  halfpenny- 
worth of  gin;  .1  waa. not  'to  take  notice  of 
Berry  or  Salmon.  After  we  came  out,  Kellir 
said.  Damn  your  eyes,  there  is  that  old  thief- 
oatching  son  of  a  bitch,  your  old  master.  Said 
1,  Never  mind  it,  I  don't  belong  to  him  now« 
Thei|  we  went  down  the  Borough  market; 
they  bought  a  breast  of  lan^b  for  their  dinnera^ 
and  we  went  to  the  Black  Spiead  Eagle  ia 
Kent-street  (which  was  the  house  the  prisonera 
and  1  had  appointed  for  them  to  come  to  the 
next  day).  We  hai)  the  lamb  fried  for  our 
dinners ;,  from  thence  we  went  to  Deptford. 

W  hat  time  did  you  set  out  from  Kent-  street  f 

We  set  ont  from  thence  about  half  an  hour 
after  twelve  o'clock :  I  had  made  them  almoal 
drunk.  After  we  went  from  thence,  it  was  toe 
soon  in  the  day ;  we  could  do.  nothing  till  il 
waa  dark,  I  told  them,  so  we  woM  go  over 
into  the  fields,  and  go  to  sleep:  so,  to  prolong 
the  time,  we  went  into  the  fields,  and  jill  three 
of  us.  went  to  sleep :  they  slept  pretty  heartily. 
When  I  thought  it  proper  time  to  awake  thern^ 
I  did  ;  and  away  we  went  for  Deptford. 

What  time  did  you  set  out  after  this  sleep  P 
-rl  aannet  tell  tbe  time. 

Was  it  dark  P— No,  i|  was  net.     We  ^eve  ift 
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I>eptford  an  boar  before  dark.  I  went  Witb 
them  to  tbe  sii^n  of  the  Ship,  the  bonae  that 
Berry  and  &|aliDOD  had  apiiointed  to  oome  to. 
I  called  for  a  pint  of  beer  at  the  door,  and  bid 
tbeni  stay  th^re;  and  said,  I  bad  a  relation  in 
the  town,  near  tbe  Water- Gate,  which  I  wanted 
to  see:  I  lefl  them,  and  went  to  see  for  Berry 
and  Salmon.  I  foand  Berry ;  he  and  1  went 
into  a  public  house,  I  think  it  is  tbe  Duke 
William's  Head ;  be  called  for  a  pint  of  beer, 
and  bid  me  return  to  the  two  boys,  and  Salmon 
fthoold  come  to  the  boose.  1  went  lo  them 
(they  were  still  at  the  door) ;  I  said,  Come,  let 
OS  go  into  the  house;  I  expect  my  cousin  to 
•ome  to  me. 

Had  you  let  itbe  boys  into  any  knowledge  of 
ibis  afiair,  before  you  came  to  this  place  ? — No, 
I  did  not:  only  I  had  told  them  it  was  to  steal 
•ome  linen;  they  went  for  no  other  intent* 
Then  I  went  in,  and  called  ibr  a  pot  of  beer, 
and  bread  and  cheese;  we  eat  the  bread  and 
cheese,  and  drank  the  beer ;  and  called  for  an- 
other pot  of  beer:  in  the  nfean  time  in  came 
Salmon.  He  first  went  and  leaned  against  a 
dresier  for  about  half  a  minute,  and  then  cama 
and  sat  down  in  the  box  near  ns,  and  began  to 
discourse  about  going  to  London  (it  was  then 
dusk).  I  saw  Berry  go  by  tbe  window ;  he 
beckoned  his  fln^r,  and  I  went  out  to  him. 
Be  said,  Be  sure  follow  Salmon  when  heoomea 
•ut.  I  went  in  again,  and  Salmon  presently 
>rent  out  I  changed  half-a-crown,  aud  asked 
tbe  Ms  if  they  would  have  any  gin.  When 
Salmon  fir^  came  in,  Kelly  said.  There  is  that 
old  blood  of  a  bitch,  the  breeches- maker  in 
flboe*laoe ;  his  son  and  I  have  been  picking  of 
pockets  together  many  a  time.  1  said,  Nerer 
mind  that;  what  is  that  to  us P  I  knew  the 
place  where  he  was  to  stop  at ;  it  was  just  by 
the  four  uiile-stone :  this  was  agreed  upon  be- 
fore. The  two  boys  and  1  went  on ;  and  by 
the  four- mile  stone,  by  a  gate,  Salmon  stood 
making  belie? e  he  was  making  water.  Damn 
me,  said  Kelly,  there  is  the  old  breeches- 
maker  ;  he  ts  auckey,  let'a  scamp  him. 

What  reason  dkl  you  gi?e  Kelly  and  Ellis  for 
your  roing  afler  Salmon  ?— I  said,  we  will  take 
a  walk,  till  it  is  time  to  steal  the  linen. 

Was  it  light  or  dark  ?— Th^  moon  shone. 
Kelly  said,  when  be  came  up  to  Salmon,  God 
damn  yon,  what  hare  you  got  there?  Salmon 
laid,  Gentlemen,  take  what  I  hare  got,  don't 
use  me  il|.  He  had  the  breeches  under  bis 
arm,  and  be  gave  them  to  me ;  they  were  in  a 
blue  and  white  handkerchief,  and  I  gave  them 
to  Kelly.  I  said  to  Kelly,  What  money  have 
you  got  ?  Salmon  said.  Here,  gentlemen,  what 
money  I  have  got  is  in  my  left-hand  waistcoat 
pocket,  in  a  tobacco-box.  (He  had  toM  me  be- 
fore what  money  he  bad  got  would  be  there.) 
Kelly  put  his  hand  into  nis  pocket,  and  took 
the  tobacco-box  out,  and  a  clasp-knife  and 
fork ;  then  away  we  walked  on  for  London, 
and  came  into  Kent-street  as  ftst  as  we  could, 
and  lodged  there  all  night,  at  a  house  where  1 
paid  the  lodging- money  at  going  down,  by 
Berry's  ofder«  to  induoe  tbe  lads  to  coooe  there 
agsia. 


What  time  dkl  you  get  to  Kent-strcct  allee 
the  robbery  ?*^I  oelieTe  we  g^t  there  about 
derea  o'clock ;  the  poopla  bad  no  clock  in  the 
bouse. 

What  money  did  you  take  from  Salmon  f— 
We  looked  at  tnat  comug  along ;  I  knew  what 
wu  in  it  before :  there  were  two  8hillio|ps  and 
sixpence,  and  a  pocket-piece  with  Sldlion  on 
it,  or  some  such  name,  and  a  punched  mark 
in  the  middle  of  it  [Mr.  Cox  produced  the 
things  mentioned]. 

CSarf.  Look  at  this  tobacco-box.— B^ 
This  is  the  very  same,  it  is  riveted  within-side; 
1  have  had  this  box  a  hundred  tinoca  ia  my 
band  before. 

N.  B.  The  box  was  an  eval  iron  box,  with 
a  rose,  and  garter  round  that ;  and  a  lion  and 
unicorn  (aa  on  the  king's-arms)  in  basso- rs- 
liero  on  the  lid. 

Court.  Look  at  this  pocket-piece. 

Blee.  This  is  the  same  piece  which  I  men* 
tioned  before. 

Court,  Look  at  the  two  pair  of  breecfacs  and 
handkerchief. 

Blee,  These  are  the  san&e  breecbca  and 
handkerchief. 

Court.  Look  at  this  knife. 

Blee.   It  is  the  same  knifo. 

N.  B.  The  clasp-knife  and  fork  were  made 
to  fiisten  together  in  the  bandka. 

What  was  done  the  next  morning,  when 
you  lay  In  Kent- street? — We  got  up  the  next 
morning  about  seven  o'clock,  and  went  over  the 
way  to  tbe  ngn  of  the  BUck  Spread  Bagle  (the 
boose  that  'Berry  ordered  m«  t^  go  to.)    I 
called  for  some  beer,  and  said  to  Kelly  snd 
Ellis,  Sit  down,  and  1  will  go  get  you  some- 
thing for  breakfast.    1  went  out  with  that  pre- 
tence, and  went  to  the  White  Bear  in  the  same 
street,  where  Berry  ordered  me  to  come  to  Jet 
him  know.     There  sat  .Berry,  £gaa,  and 
Salmon  at  tbe  door  on  tbe  bench.    Berry  said. 
That  son-of-a- whore  M*Daniei  isnoteameyet; 
now  we  must  wait  for  him  :   go  you  back,  and 
Bgan  shall  come  after  you  directly.    Egan  and 
1  walked  up  the  street  a  little  way  together.  I 
aaid.  Stop  there  a  bit,  whitelgoovertothatabop 
to  buy  a  lamb's  liver  tor  break Ast;   hessidi 
he  would  go  on.    He  went  on  before,  n4 
called  for  a  pint  of  beer ;  1  came  'aAer  with  tbf 
liver.    I  said  to  Ellis  and  Kelly,  aa  1  was  goiM 
to  cut  the  liver.  That  man  <ieals  in  Rag-Fav 
(meaning  Egan) ;  at  the  same  time  I  knew  ha 
aid  not ;  but  1  was  to  say  so  when  he  came  in* 
I  said.  May-be  he  will  buy  the  breeebes; 
shall  I  ask  him  ?   Yes,  said  they,  whh  aU  oar 
hearta.    1  said  to  him,  Master,  will  you  boy 
some  leather  breeches  ?  He  said.  Let  me  look  at 
them ;  if  you  and  1  can  agree,  I  will  boy  then. 
After  he  had  looked  at  them,  he  said.  What 
will  you  have  for  them?  1  said  six  shilliogf. 
He  said,  I  will  give  you  five.    He  put  his  band 
into  his  pocket,  and  gave  Kelly  a  shdliag 
earnest ;  and  said,  he  had  not  so  much  money 
aboot  him,  but  he  would  oome  in  an  hoar  av 
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tiro,  and  pay  Iba  mt  of  the  money  ;  and  he 
vooM  leave  the  breechea  in  our  care  till  he 
oaaae  back.  1  ilbidy  My  fnend*  will  you  eat  a 
iMt  of  liver  and  bacon  before  you  go  ?  He  said, 
I  dan't  care  if  I  do.  He  tat  down  by  the  fire- 
aide,  and  aaid,  Landlord,  let  na  have  a  halfpeo- 
ay-wovth  of  tobacco ;  and  said,  God  bleaa  me, 
I  dan't  know  what  I  ah^U  do ;  I  have  loot  my 
tobncoo-box.    (This  he  was  to  say  ju>  get  the 

iyi  ■ 


of  them.)    I  said  to  Kelly,  Let 
va  sell  him  the  box,  may-be  he  will  buy  it. 
&Bily  aaid.  No,  let  i|8  ding  it ;  it  is  such  a  re- 
mapfcaWe  one,  may-be  it  may  be  known. 
What  did  he  mean  by  dining   itf— 'He 

lid,  r?o,  let 


__  It  to  fling  it  awav ;  1 8aid,^o,  let  ns  sell 
it:  then  Kelly  said.  Master,  1  will  sell  yon  a 
tobacco-box,  if  you  will  buy  it :  said  be.  Let 
ne  took  at  it ;  he  looked  at  it,  and  asked,  what 
be  would  have  for  itf  Kelly  asked  six- pence 
lar  it ;  he  said,  No,  he  would  not  give  it.  I 
■aid.  We  will  not  have  dry  money,  we  will 
bare  aone  beer :  then  £gan  said,  He  would 
give  a  foil  pot  of  twopenny  for  it ;  then  Kelly 
■aid,  he  abould  have  it :  after  he  had  eat  hia 
breakfaat,  he  went  out,  and  goea  to  Berry  and 
Safanon.  I  went  backwards  with  the  two  boys 
to  piny  at  akittlea  to  detain  them,  but  the  gronod 
waa  80  wet  we  could  not  play :  ao  we  found 
another  pastime,  called  The  Devil  and  Taylors. 
I  kept  them  there  an  hour  and  half ;  then  I 
■aid.  If  the  man  does  not  come,  let  us  seH  the 
breecbea.  I  said,  I  will  go  and  be  shaved ; 
and  1  left  my  great-coat,  and  went  to  the  White 
Bear  ;  iNit  when  they  came  there,  they  did  not 
Bke  the  people  or  the  house,  because  wboi 
M *I>aniel  came  they  did  not  like  him.  1  went. 
eat  of  the  booae,  and  saw  Berry  come  out  of 
the  Elephant  and  Castle ;  they  beckoned  me 
ever  ;  1  went  and  called  for  a  pint  of  beer  ; 
Berry  said  to  me.  Yon  may  drink  with  ns ;  and 
said,  l>amn  you,  where  is  your  great-coat  P 
(which  ia  the  same  I  have  now.)  He  bid  me  turn 
back  and  fetch  it,  and  said,  M'Uaniel  andJSgan 
■ball  go. 

Who  were  there  P^There  were  all  the  four 
prisoners  there,  sitting  in  the  box  going  in  on 
the  left-hand  side,  drinking :  I  went  back 
again  to  EUia  and  Kelly,  and  said.  The  barber 
JB  bmr,  and  cannot  shave  me,  1  must  coom 
agiia  in  five  or  six  miautoab  1  said,  The  wea- 
ther b  coM,  I  must  put  iny  great-coat  on  ;  I 
put  it  on,  and  went  to  the  Elephant  and  Caatle 
to  theoD  again.  Berry  bid  me  go  to  the  Bell 
in  the  Bwough,  and  stay  there  till  he  came, 
^  4o  {pet  sMvcd.  I  went  away ;  and,  as  I 
iras  going,  Egan  and  M'JDaoielwent  out:  I 
getaliaved,  and  went  to  the  Bell  in  the  Bo- 
vsogh,  and  called  for  a  pint  of  beer,  and  drank 
it  About  an  hour  after  Berry  came  in,  and 
we  had  another  pint ;  then  he  and  I  went 
homewarda  together :  we  went  as  far  as  Lud* 
gate-flill,  there  we  saw  one  Mr.  Rogers 
coming  idong ;  ao  he  said.  Leave  me,  don't  be 
sssn  with  me ;  and  I  left  him.  At  night, 
when  Berry  came  home^  1  said  tohini,  Mairter, 
be  so  good  aa  to  lend  me  some  money  to  go  to 
the  6ir  to-menow,.  He  nid,  That  is  nght, 


Uxbridge  fair  ia  to-morrow,  the  dlst  \  he  lent' 
me  eighteen- pence,  saying,  it  was  to  go  to. 
Billingsgate  to  boy  shrimps  with  :  I  went  to 
the  fair,~and  came  back  again  on  the  1st  of 
AoKUSt.  Berry  bid  me  not  be  afraid  ;  saying, 
be  would  iil«%'ays  keep  a  good  look  out :  and 
they  always  said,  il'  I  was  taken  up,  Sabnon 
abooM  never  appear  against  roe. 

You  say  you  went  to  the  White  Bear  in 
expectation  of  seeing  the  prisoners,  and  aftee 
that  to  the  Elephant  and  Castle;  when  yoii 
came  in  there,  what  did  you  see  P— I  saw  Mr* 
Berry,  Salmon,  and  Egan;  M'Daoiel  Waa 
down  in  the  yard  at  my  first  going  in,  but  ha 
came  in  before  1  went  away. 

Recoltect  youraelf,  whether  you  saw  theid 
eat  or  drink  r-^I  drank  part  with  them,  but  i 
had  breakfasted  before  1  got  there ;  I  know 
Berry  told  me  they  had  a  rasher  of  bacon  ; 
and  be  aaid  I  had  had  a  better  brcakfaat  than 
they. 

Where  did  he  tell  you  this?— He  told  me  so 
at  the  Bell  in  the  Borongbv 

Was  you  at  the  trial  of  Kelly  and  Ellis  in 
Kent  P— No,  I  way  not. 

Where  was  you  at  the  time  of  the  trial  P— I 
was  taken  up  on  the  Friday  before,  being  the 
8th  day  of  the  month. 

What  day  was  the  robbery  committed  P— It 
waa  on  the  S9lh  of  July. 

Crow-examination. 

Yon  have  given  an  acoount  of  several  meet- 
iuffs  and  conversationa  you  bad  with  Kelly  and 
Ellis  before  the  robbery  was  committed ;  waa 
not  the  conversation  about  stealing  linen  P— J  t 
was. 

Waa  there  any  mention  made  about  a  rob- 
bery on  the  highway  ?•*— No,  none ;  I  said  what 
Berry  ordered  me  to  tell  them. 

Berry.  Yon  say  Kelly  and  Ellis  went  with 
you  under  a  notion  of  stealing  of  linen, 
and  Kelly  accidentally  pitched  on  Salmon, 
andnropqaed  to  you  to  commit  a  robbery  on 
himr— £^.  No,  he  did  not  till  we  just  got 
up  to  him;  then  be  said.  There  is  the  old 
breeches-maker,  let  us  scamp  him. 

Before  that  had  you  proposed  to  him  to  com^ 
mit  a  robbery  upon  Salmon  P— No,  Sir. 

Whether  nr.  Berry  had  any  conversation 
with  Kelly  or  Ellis  P— No,  none  at  all ;  he  did 
not  chuse  to  be  seen  in  it    . 

Nor  none  of  the  other  prisoners  P-^No,  they 
had  not. 

M^'Danid*  He  mentioned  that  he  had  been 
four  or  five  times  up  in  Uolborn ;  I  never  waa 
there  with  him  in  my  life. 

Bkt,  He  waa  several  timea. 

AM)a»te/.  He  mentions  he  was  at  the 
Plumb-tree  in  Shoe-lane:  I  never  waa  ther* 
with  him  in  my  life. 

Bkt,  Yes,  be  was  several  times. 

Berry,  What  lodging  did  you  lie  in  at  my 
house  f-^Blec.  Sometimes  in  Berry's  hay« 
loft,  and  aometimes  in  the  room  ail)oining  to 
his :  I  by  in  that  room  till  all  the  money  wai( 

gone  of  fciddeo's  rewaisd,  then  1  was  fomd  to 
siAlhahigr-loft. 
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Beny.  He  gaye  I  lent  him  one  ibtt&if  nn^ 
■izpeoce  to  go  to  Uxbridge  fair ;  what  time, 
^as  that? — Blee,  It  waa  on  theToesday-nigbt 
the  day  after  the  robhery  ;  Uxbrid^e  fair  is  on 
the  3l9t. 

Beny.  Uxbridge  fair  ia  alwaya  the  SOth 
day  of  the  month. 

BUe.  That  U  OJd  StiJe. 

M' Daniel.  Ask  biro,  if  he  has  net  had  a 
quarrel  with  me,  and  sivore  he  would  be  re- 
Tepged  on  me. — BUe.  No,  never ;  M*Daniel 
once  got  a  long  knife,  and  threatened  to  eat  my 
thfoat, 

Berry.  Becaoae  I  took  his  brother,  that  was 
transported,  he  always  swore  he  wonld  be  re- 
Tenged  of  me.-^Blee.  I  Berer  swore  so ;  he 
did  not  take  him. 

Sahnan.  I  have  never  been  at  the  Bell  In 
Uolborn  these  fire  years. 

Blee.  He  was  there,  as  I  have  mentkmed. 

Egan.  I  want  to  )cnow,  if  it  ci^n  appear  by 
any  man  or  woman  that  I  have  been  id  a  honse 
with  Blee  T-^Biee.  There  are  several  will  prove 
that. 

George  Bokwrigkt  sworn. 

G.  Holewright.  I  li?e  in  8croop*s- courts 
facing  St.  Andrew's  church,  Holbom. 

Do  you  know  dtber  of  the  four  prisoners  at 
the  bar  ?— 1  know  three  of  them. 

Which  are  they  ?— M 'Daniel,  Salmon,  and 
Berry.    |  do  not  take  upon  me  to  know  ^gan. 

Do  you  know  Blee  the  evidencb  ?— I  do. 

How  came  you  to  know  N*Daniel  T— I  have 
known  hiip  and  Berry  some  years ;  M*D^iel 
kept  the  sign  of  the  Angel  in  Scroop's-conrt. 

Where  did  he  lodge  about  July  last  F — He 
and  his  wife  as  he  calls  her,  came  into  my  hoose 
on  Ash-Wednesdsy  was  twelve-month.  He 
gave  me  a  crown  earnest,  and  they  oontiuDed 
there  about  four  months ;  he  lodged  there  tiH 
he  was  taken  up  at  Maidstone. 

Did  you  ever  see  the  evidence  Btee  coming 
to  him  amongst  the  rest  ? — ^Yes,  many  times ; 
he  was  a  very  handy  man  amongst  them,  and 
a  very  willing  fellow. 

Have  you  seen  him  often  with  Bf  *Daniel  P-^ 
I  have  seen  them  together  many  times.  Blee 
used  \o  come  there  to  wash  the  house,  and 
clean  the  dishes ;  and  he  used  to  come  often  to 
•sk  for  his  msster  Beny.  They  used  to  be 
generally  together. 

He  has  8aid,io  J.uly  last  he  w^  st  M'DaniePs 
lodgings  in  SCroop's-court;  do  you  recollect 
Toarcelf  that  he  was  there  in  that  time  ? — ^The 
last  time  I  saw  M*Daniel  was  on  the  Friday 
night;  and  on  the  Saturday,  the  day  after, 
Se  was  gone  down  to  Maidstone ;  but  then  I 
thoogbt  he  was  ^ooe  down  to  Coventry :  and  I 
saw  Blee  at  my  liouse  much  about  that  time*. 
They  were  very  busy  together ;  bnt  I  never 
did  ex|iect  to  be  called  upo^  in  court  about 
these  things,  and  have  made  no  account  of 
this ;  I  cannot  be  exact  as  te  the  last  time  Blee 
was  there. 

Was  you  ever  in  the  Artillery  ground  f«-l 
yr^f  and  saw  Blee  therci  ruanioi^  backwards 


and  foments;  that  was,  I  vemeihber,  on  a 
Tuesday :  1  don't  knew  In  what  OMolh  )  tiut 
it  was  wtien  the  While  regiment  mareheil. 

In  what  manner  did  Bwe  appear  there  ?«•• 
I  think  he  had  a  great  eeat  ob  ;  ravmiif^  haefc- 
wards  and  forwards  ;  I  said.  Tens,  what  ara 
you  at^f  He  said.  Hold  ymir  tanne,  haM 
your  tongue ;  I  saw  him  cross  aeveral  tMnsesu 

Did  you  see  either  of  the  prisotfem  there f 
'*-!  did  net  see  any  of  them,  as  I  renacmbef. 

You  say  M'Daniel  went  down  to  MaldMoa« 
assiaes ;  did  he  tell  yon  he  was  geingf  tlMnf 
— ^No,  he  never  mentioned  a  w<m  te  ne  ef 
that ;  i>e  said  he  had  taken  a  man  la  Snitbield 
for  a  mordel^,  and  be'eipeeted  f  have  the  iw> 
ward ;  and  Mid,  he  should  gw  In  Oweatiy  one 
dayer  another. 

Did  you  know  the  prisenera«l  the  barweie 
acquainted  together?— I  have  aeen  M'DanM 
and  Berry  together  etperially,  SaloiOD  the 
least:  «I  have  seen  them  all  together,  exaipl 
llgan ;  him  I  never  saw,  te  mv  knowledge. 

Have  you  seen  Btee  with  them  f— I  hisa 
seen  hran  with  all  three- of  them  $  he  was  a  sort 
ef  a  runner  to  them,  as  I  thought. 

Did  they  appear  as  of  one  eemnany  when 
yon  have  seen  them  together P«— very  often; 
and  if  any  thing  was  to  he  done,  Blee  need 
to  run  backwaras  and  ferwarda;  and  there 
was  Whimpering  together,  hat  it  was  Bathing  t^ 
me. 

Had  yon  ever  an  epportnnity  ef  hearing  thek 
discourse  ?— No,  I  never  had. 

Berry.  Where  have  yoo  aKeo  us  drmking 
together  f—JTbfevrigA^  At  BI«Dasiel's^  when 
he  kept  the  Aojpel  in  Scroop's  court. 

How  long  IS  that  ago?— It  te  about  Ave 
years  ago. 

Have  you  aeen  me  lately  f— I  have  seen  yea 
lately  at  the 'Union  Arms  in  Vown  eeoit.  I 
have  seen  them  all  three  there. 

How  long  is  that  ago  P— That  may  be  aboat 
seven  or  ei^ht  months  ago. 

Berry.  We  ha?e  been  in  gaol  seven  vMWthfk 
—Did  yon  ever  see  me  up  at  yoorhonse  where 
M^Daniel  lived?— HMevr^Ai.  No,  I  Berer 
saw  yoi|  within  my  door ;  1  have  seen  yov 
about  the  door  in  the  eonrt,  once,  twice,  er 
three  times, 

Anne  Tattey  swom> 

4*  TMey.  I  know  Egan  and  Sshnon^  I 
live  servant  at  the  Plumb-Tree  in  Flamh-'ftee 
court. 

Court,  Look  about  the  court ;  do  you  see 
them  ? — A.  Pattey.  I  donH  see  them.      ^^  _ ' 

Go  down,  and  look  about  tiH  vou  fed  thai 
put.— Egan  is  lame  on  hie  right  le^.  (^ 
goes  down  and  looks  at  Bgan,  not  said  she  did 
not  know  that  to  be  him.  N.  B.  He  is  a  lame 
person.) 

Do  you  know  Blee  ?— 1  (hink  I  do  j  he  wss 
once  af  onr  house  ;  Ke  came  and  had  two  Mn 
pints  of  beer,  my  master  drew  hrta  ohej^sso  1 
another ;  he  stood  with  h}s  buck  towararme. 

Did  vou  ever  see  Blee  and  Sfchtttn  together  f 
— Moy  1  eaonot  say  I  have* 
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JamcM  Kirby  sworn* 
J.  JUrhy,      I  live  hi  Gron-ilreet,  Hatton 

Do  yoo  know  my  of  th«  prisonenr  at  the 
Ktr?— 1  koow  three  of  thems  Ben7>  M^Daoiel, 
andSdaon. 

'  Wiiere  bmre  yoti  oeen  them  ? — I  hire  Men 
Berry  mml  M*Daiilel  at  the  Two  Brewers  on 
8Nflioik-bfll ;  on  the  8th  of  JoFy  they  were 
MiUn^  mt  the  door. 

DM  yon  see  my  of  the  others  in  company 
lofelher?— 4  have  seen  M*Daniel  and  Salmon 
SI  the  Union- Arms  in  Union -court  drinlcini^ 
leggtbci  ;  1  believe  ft  was  in  the  same  week, 
HMy4M  a  day  or  two  after  the  other ;  they 
were  busy  together  in  disconrae. 

Did  yofi  ever  aee  Bteo  in  company  with 
them? — Bioe  came  in  that  evening  at  the 
Union-Arms  Jost  as  Salmon  went  ont,  and 
stayed  there  tome  small  time ;  M'DaniePs  wife 
camoin,  and  they  settled  something  that  Bite 
had  soM  for  her. 

Did  yott  ever  see  them  together  after  thst 
time? — Y  saw  M*Daoiel,  Berry,  and  Bleesmok- 
h^  at  tho  Unito- Arras  in  a  trifle  of  time  after ; 
nay«be  the  next  week  after  the  8th  day  of 
inlr  last. 

From  any  thin|f  that  you  saw  pass,  doyoa 
think  they  were  acquainted  together  ? — llbey 
were  very  well  acquainted  ;.  Blee  appeared  to 
nM  to  be  ifllaniel's  man. 

By  what  do  you  think  be  was  M'Daniel's 
man  ? — 1  have  aeon  bira  come  several  times  to 
the  Union-Arms  to  fetch  beer  for  his  master. 

Did  he  use  to  appear  as  if  he  shaved  often  ? 
•»*No,  his  beard  was  very  long  most  of  the 
lioM  1  knew  him* 

'  How  was  his  beard  at  that  time  yon  saw 
him  laat  at  the.  Uiriou*Arms  f — ^It  was  very 
ks^f  at  that  time* 

Did  yoo  ever  see  them  three  together  any 
other  tifne  f-<-No,  nevor  hot  once  ;  hot  1  have 
seen  two  of  them  together,  by  turns,  several 


Did  you  hear  of  Sfedmon's  being  robbed  f — 
Noy  not  a  word  of  it,  till  I  was  tokl  of  it  by  the 
constable. 

iSoAnon.  How  many  timeo  have  yon  seen  me 
at  the  U^ion-Armsf — Kiriy.  I  saw  Salmon 
OBCe  in  the  kitchen  with  M^Daniel,  and  ano- 
ther ttnse  sitting  at  the  door,  and  Blee  came 
while  he  was  with  M^Daniet  driokmg,  and 
fttefaed  both  away  in  a  great  hurry:  betbre 
Blee  came,  they  bad  got  three  #og«,  and  were 
talking  aboot  them ;  this  was  a  Iktie  alter  the 
M  ofJttly. 

Berryi  What  month  was  thism  f— Ktrdy. 
It  was  in  the  month  of  July. 

Was  it  ii»  the  middle  or  the  beginning  of  the 
month  ?9-^I  cannot  say  within  a  fortnight. 

-What  apparel  was  Blee  in  wheir  yoit  saw 
him  there  f'^In  hi^  nsoal  apparel. 

Jamef  fric0  uwQiQm 

J:  Price,  I  know  John  9erry  ;  he  Ifved  in 
Gsorgo-jsrd/ whore  I  vow  lire^    1  have  seen 


M ^Daniel  frequently  with  him  there.  I  have 
also  seen  Egan  with  him  there. 

Do  yon  Iniow  any  thinff  of  Salmon  f— Sal- 
mon oanae  into  the  yaid  in  August  last,  an^ 
asked  me  if  I  had  seen  Berry ;  1  directed  him 
to  the  Hat  and  Ttm,  where  i  had  seen  him  go. 

Do  you  know  Blee? — I  bad  a  warrnnt 
a^inst  him  and  young  Berry.  Berry  ke|it 
Blee  from  me  in  his  boose. 

At  what  time  was  that? — I  believe  it  waa 
about  a  year  ago ;  I  believe  I  had  the  warrant 
in  the  latter  part  of  February.  I  renaembelr 
about  the  beginning  of  August  i  saw  Berry, 
M 'Daniel,  and  Bgan,  at  the  Two  Brewers,  at 
the  bottom  of  SaiiitMi-hiH. 

Have  yon  often  seen  them  together f— I 
have  often  seen  M^Daniel  and  Berry  together. 

Did  they  seem  to  be  aequamted  ?— They 
amieared  to  me  to  be  very  well  acquainted,  for 
they  were  almost  always  together. 

Berry.  How  many  times  may  3I0U  have  seen 
M*Daniel  and  I  together  f-rPrke,  I  believe  a 
hundred  times  and  more,  I  dare  swear  ;  they 
were  seldom  ever  apart;  you  would  seldofl* 
see  one  without  the  other. 

How  lonjr  had  you  a  warrant  in  yoor  handli 
to  search  after  Bfeef — I  believe  I  had  it  six 
months;  I  coufd  not  set  at  him:  this  wa» 
about  the  time  that  Ridden  was  taken  up,  an# 
they  were  afraid  of  bringing  the  affair  oat. 

JoAa  iSsiaav  sworn. 

J.  Sammt.  1  know  Berry,  M^Daniel,  Egan, 
and  Salmon. 

Do  yoo  know  any  body  at  your  left  band  f 
—Yes,  that  is  Tom  Blee. 

Do  you  know  whether  any  of  them  were 
acquaintfH)  together,  and  whor— I  have  sees 
Berry,  M^Daninl,  and  Egan  together,  at  the 
George  00  Salfron-hill. 

At  what  time  ? — For  these  two  yeara  past. 

When  was  the  last  time  f'—- f  cannot  say  ia 
partienlar ;  I  saw  them,  I  believe,  in  February 
or  April.  * 

Dm}  they  appear  to  be  tsleraUy  intimate  f-« 
Eean  has  come  and  ashed  om  many  a  time, 
wbetber  Berry  waa  at  home. 

Did  yon  ever  drink  with  them  P— 1  have  twa 
or  three  times;  M'Daniel  has  como  and  8#ke4 
me  many  a  time,  whether  I  batf  seen  Berryu 
(my  stable  was  opposite  t»  Berry 'fe)  f  hase««< 
reeled  M^Daniel  where  to  find  htm. 

Have  yon  any  reason  to  think  they  were  ae^ 
miainted  with  BleePr— I  have ;-  Bfee  lodged  in 
Berry 'a  honse ;  tlieyaK  seemed  to  know  Blisev 
I  have  seen  Blee  with  them  all  together,  ex- 
cept Salmon. 

Where  have  you  seen  them  ? — In  George* 
yard. 

When  have  you  seen  them  there  ft— I  cannot 
say  the  times  when  ;  I  have  seen  them  divert 
times  together. 

What  were  they  drtngN-They  were  talk- 
ing together. 

Berry,  Was  yon  ever  up  stairs  hi  my  ftouse 
to  see  what  beets  I  had  ¥  ^ 

Amvnf •  I  know  toyfori  (thst  ii|  Btoe)'  afr 
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wftytweiitiipftairt;  and  when  Berrj  turned 
hi«  wife  ovt,  BJee  used  to  lie  tbere. 

Berry,  When  he  bad  neither  shoe  or  stock- 
mg  to  hi*  foot,  WM  he  fit  to  lie  with  me? 

Samm$,  I  kDOW,  when  Berry  has  turned  his 
wife  oat)  be  has  took  Blee  in,  and  locked  the 
door. 

Q.  to  Eirhy.  Look  at  this  tobacco-box;  did 

fott  e? er  see  this  before  P— J(tr6y.  Ye8>  1  hare, 
am  pretty  sure  of  it. 

Whose  property  is  itP — I  think  It  belonffs 
to  M'Daoiel;  J  remember  the  time  when  Sd- 
non  and  he  were  drinking  at  the  Union-Arms 
logfether;  when  Salmon  was  gone,  there  was 
•ome  tobacco  left  upon  the  table ;  this  box  was 
taken  oat  by  M'Daniel  to  put  the  tobacco  in ; 
it  is  a  very  remarkable  one.  I  am  pretty  po- 
ntile it  is  the  same. 

When  did  you  see  it?— *I  beKere  it  was  the 
■ame  week  the  8th  of  July  was  in. 

Jchn  Bhiyder  sworn. 

Q,  Look  at  this  pocket-piece ;  do  you  know 
hf —Brayder.  (He  takes  it  in  his  hand.)  I 
■old  a  piece  once  pretty  much  like  this;  there 
was  on  one  skle  of  it  wrote  Skilling ;  but  there 
was  not  this  mark  on  it  when  1  sold  it  (mean- 
ing the  mark,  which  Blee  said  Salmon  made 
in  the  middle). 

Do  yon  uke  it  to  be  of  the  same  specie  of 
that  you  sold  ?— Yes,  it  was ;  there  was  the 
same  writing  on  one  side  of  it. 

Who  did  yoa  sell  it  top— I  sold  it  to  a  wo- 

'Was  any  body  with  that  woman  when  she 
bottffht  it? — Yes,  one  Blee  was. 

'Bhoiild  you  know  him  if  yon  was  to  see  him 
9gun  P-^I  should. 

€<mrt.  Turn  about,  and  see  if  yoo  can  find 
h\m.^Brayder.  This  is  the  man  (pointing  to 

him)* 

Q.  to  Blee.  Was  yon  by  when  this  man 
sold  such  a  pocket-piece  as  this?— B/^.  I 
was ;  he  sold  it  to  M'Daniel's  wife,  or  com- 
]^y*keeper ;  she  gave  him  thre»-penoe,  and 
•  bal(!penny- worth  of  gin  for  it 

Where  was  she  when  she  booght  it?-— It 
was  by  the  Two  Blue-Posts  in  Holbom.  in  the 
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Ally  of  July. 
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\rayder.  What  time  was  it  yon  aokl 
that  piece  yon  mention? — Brtyder.  I  don't 
know  the  time,  but  1  believe  it  was  in  the 
cherry  season. 

Wnat  did  yoa  sell  it  for?— The  woman 
|ave  me  three-pence  and  a  half-penny  dram 
writ 

Joeepk  Cox  again. 

Co»,  I  have  known  M'Daniel  two  or  three 
years ;  1  never  saw  the  other  till  I  saw  them 
nil  together  at  Maidstonf  assizes ;  I  went  down 
M  the  14th  of  August 

What  was  yonr Visiness  there  ?— I  am  chief 
nonstable  of  the  lower  half-hundred  of  Black- 
heath  ;  .  and  I  had  an  information  about  the 
9rd,  or  the  begmning  of  Aognst  that  a 
^trceck«-iaaker  fiad  ba«i  robbed  m  the 


of  Deptfiird,  where  I  live,  by  three  footpads, 
and  that  two  of  them  were  taken  by  M'Daniel 
and  others,  and  sent  to  Maidstone  gaol ;  and 
the  third  person,  whose  name  was  Tbemsi 
Blee,  t  was  informed  kept  company  with 
M'Daniel ;  and  after  two  or  three  days  search- 
ing,  I  very  fortunately  took  that  third  person, 
with  the  help  of  a  constable  of  Greenwich,  on 
Friday  the  9th  of  August,  in  Newgate-stnsti 
very  early  ia  the  momi^.  I  took  him  di- 
rectly to  the  watsr-sidcy  in  order  to  carry  him 
to  CTreenwicb.  When  we  got  him  into  the 
boat,  he  said  he  would  discoTcr  all  he  conld 
concerning  the  robbery  on  the  breeches^ 
maker.  I  bid  him  not  do  it  then,  beoanN 
of  the  watermen  in  the  boat,  till  we  came  to  a 
magistrate.  We  took  him  before  »  justice  sf 
peace ;  there  he  made  an  information :  this  is 
it.    (Produced  one.) 

Do  you  know  whose  writipg  it  is?— The 
name  is  Thomas  Blee's  writing,  I  saw  him 
write  it ;  the  other  is  justios  BeH's  writiog. 

Was  it  read  over  to  nim  before  he  signed  it? 
—He  read  it  over,  and  I  myself  read  it  over  to 
him  before'he  signed  it. 

When  was  it  taken  ? — ^It  wan  taken  en  the 
9th  of  Auffust,  but  not  sworo  to  till  the  13tb; 
it  was  read  over  to  him  before  the  justice ;  snd 
the  justice  and  Blee  signed  it  in  my  preseaee. 

[It  is  read  to  this  purport:] 

The  Invormation  of  Tbovab  Blue,  of  the 
Pterisb  of  St.  Andrew,  Holbom,  Breeches- 
maker,  taken  upon  oath,  Sec. 

<«  Kent,  to  wit.  This  infomiant  saith,  That 
about  four  weeks  or  upwards  ago,  Stephen 
M'Daniel  and  John  Berry  desiiedliim  to  look 
out,  and  they  gave  him  money  to  that  iolmt, 
to  get  into  company  with  two  lads,  or  men, 
which  he  should  afterwards  betrav,  by  getting 
them  into  a  robbery,  and  they  snare  the  re- 
ward given  upon  their  conviction ;  and  in  order 
thereto,  they  did  go  frequently  with  the  m- 
fbrmant  into  the  adjacent  fields,  but  could  ost 
meet  with  any.  And  this  deponent  saith,  that 
he  has  met  Stephen  M'Daniel,  John  Benji 
James  Salmon,  breeches-maker,  and'Jamea 
Egan,  of  Dnirylane,  cordwainer,  in  otitf  to 
concert  and  put  this  their  said  scheme  into 
execntion ;  and  that  be  the  said  deponent  sMt 
with  John  Ellis  and  Peter  Kelly  (now  pnsoacrs 
in  the  county  gaol  at  Maidstone)  in  the  Pl^^ 
market,  and  as  he  knew  them  tobepereooiOT 
had  life  and  conTersatkin,  introdocM  himaelf 
into  theur  company ;  after  treating  them,  he 
asked  them  to  go  with  him  to  Deptford  to 
steal  some  linen,  which  they  agreed  to  do  en 
the  Thursday  following ;  but  after  that  pnt 
them  oir  till  the  Monday  following,  by  the  di- 
rection of  the  said  M'Daniel,  Beny,  Salmon, 
and  Egan,  who  had  all  at  difierent  times  seen 

the  said  Ellis  and  Kelly,  and  approved  of  them 
for  that  piirpose;  and  judged  it  most  fit  to  have 

the  robbery  committed  on  the  Monday  mora- 
ing,  lest  they  should  be  detafaied  near  UiiM 
on  the  Sondayi  mid  fome  GtrauitfUmott  IB  V'^ 
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fender  tbeir  icbeines  abartive;  and  Ihat  tliey 
BMl  at  the  Bell  in  Surry  as  tbajr  went 

««  And  this  deponent  aaitb,  Thai  it  had  been 
Qonocfted  between  tfaeno,  that  the  intended  rob- 
benr  tboidd  be  between  New-cron  turnpike 
nnoDepllbrdy  teintitle  them  to  the  reward  of- 
fered by  the  aaid  pariab:  that  he  Cook  the  aaid 
Ellis  and  Kdly  to  a  pnUie-hoaw,  known  by 
the  ngn  of  the  Ship,  where  they  had  promiied 
to  come  to  him :  and  after  ttayin|f  there  some 
toMtp  he  left  Bills  and  Kelly  at  the  Ship,  and 
went  out  to  look  for  Berry  and  Salmon ;  he 
hfmd  Berry,  who  oounsellra  this  deponent  to 
letim  to  Ellis  and  Kelly,  and  said,  that  Salmon 
nhovld  f<dlow  him  immediately;  that  he  re- 
toned,  nod  Salmon  did  come  into  the  honse  at 
Ihe  sign  of  the  Ship,  and  stayed  there  near  an 
liowr.    During  which  time,  he,  tbb  deponent, 
treated  them  with  bread,  eheese,  beer  and  ein ; 
and  Sahwm  ffoiag  away  in  the  erenioff,  they 
Mkiwed,  and  agreed  to  rob  him  in  the  6nt 
place  that  Salmon  stopt  at,  which  was  the  fbar^ 
mile-stone,  under  a  pretence  to  urine,  but  it 
was  in  order  that  they  mighty  orertake  him, 
that  being  thought  the  most  cohvenient  place ; 
that  the}r  came  up  with  the  said  Salmon  there : 
aad  this  informant,  without  his,  or  either  of  the 
said  Ellis  and  Kdly  producing  any  weapon, 
took  ftom  under  the  said  Salmon's  arm  two 
pair  of  leather  breeches,  which  had  been  pur- 
ponely  marked,  narticularlY  dn  the  waistband 
or  pocket ;  and  tnat  he  took  out  of  his  pocket  a 
dasp-kntfe,  and  a  tobacco-box,  which  tobacco- 
box  was,  be  aays,  M'Daniel's ;  but  as  it  was  a 
paiticnlar  and  very  remarkable  one,  he  lent  it 
IS  the  said  Salmon  on  this  occasion,  which  had 
in  it  two  shiltines  and  sixpence  in  silTer,  and  a 
silrer  nocket-pieoe,  which  he  had  submitted 
himselr  tamely  to  be  robbed  of;  and  after  they 
had  left  Ibis  said  Salmon,  they  went  and  lodged 
b  Kent-street,  and  in  the  morning  he  took 
them  to  the  Spread-Eagle,  where  he  had  agreed 
with  the  said  M *Daniel,  Berry,  Salmon,  and 
Egan,  to  take  them ;  that  about  scTen  in  the 
morning,  the  said  Egan  came  in  accordingly  ; 
and  that  this  deponent  told  the  said  Ellis  and 


Kdly,  Egan  dealt  at  Rag- Fair,  and  he  asked 
the  said  £gan  if  he  woola  buy  the  said  leather 
breeches,  and  he  agreed  to  pav  five  shillings 
for  them ;  that  he  gave  tbem  a  shilling  in  part ; 
after  that  he  called  for  a  pipe  of  tobacco,  and 
aaid  that  he  had  lost  his  box,  with  intent  ti>  buy 
that  which  they  had  taken  from  Salmon ;  that 
he  bought  it  of  them  for  a  pot  of  twopenny ; 
then  he  went  out  to  get  the  remainder  of  toe 
BMiney  for  the  said  breeches,  and  went  to  ano- 
ther ale-house  in  Kent-street  to  M^Daniel,  who 
immediately  went  with  Egan,  and  secured  the 
aahl  EIHsand  Kelly  with  all  the  things,  ex- 
cept the  said  tobacco- box,  which  Egan  had 
purchased  <>f  them,  as  he  believes.  And  this 
deponent  larther  saith,  that  he  has  several 
times  been  in  company  with  the  said  M'Daniel, 
Berry,  Salmon,  and  Egan,  and  they  have  all 
severally  eoeonraged  him,  and  said.  If  he 
should  be  impeached,  they  would  say  nothing 
sgHiHit  Juflii  aod  they  promised  to  share  the 


reward  and  sobseriotion-money  mised,  betweeft 
the  said  Berry,  Salmon,  M'Dttniel,  Egan,  and 
thw  deponent;  and  that  this  was  contrived  to 
convict  the  said  Ellb  and  Kelly  on  purpose 
to  get  the  reward. 

**  Sworn  before  me,  — ^-Bnx." 

Cor.  As  soon  as  this  was  taken,  the  same 
night  I  obtained  a  warrant  against  BTDaniel, 
another  against  Berry,  another  against  Salmon* 
and  another  against  Egan.  1  was  advised  to 
attend  the'trialof  Ellis  and  Kelly,  and  not  to. 
discover  that  1  had  Blee  in  custody  till  idfler 
the  trial ;  and  in  order  that  he  did  not  make  his 
escape,  Thomas  Warren  went. down  to  amist 
me.  When  1  came  to  M aklstone,  I  mformed 
myself  as  soon  as  I  could,  who  was  on  the 
back  of  the  bill  of  indictment  of  Ellis  and 
Kdly.  Tbdr  trial  came  on  the  15th  of  August 
at  niffht:  1  came  into  court  very  soon  after  the 
tridlegan ;  Blee  was  then  in  my  custody,  but 
nobodv  knew  it  then  nt  Maidstone ;  he  was 
brought  down  in  the  night,  and  stopped  short 
of  the  town.  When  I  came  in,  I  beard  Sal- 
mon givinff  evidence  against  Ellis^nd  Kelly  ; 
be  said,  that  he  went  in  at  the  Ship  at  Dept- 
ford,  and  had  a  flnt  of  beer ;  that  he  saw  three 
men  drinking  in  a  box,  and  Ellis  snd  Kdly,' 
the  then  two  prisoners  at  the  bar,  were  two  o^ 
the  three  persons,  and  the  other  was  a  carrotjr- 
bearded  fellow ;  that  after  he  liad  drank  his 
pint  of  beer,  in  the  dusk  of  the  evening  he  went 
out,  in  order  to  go  home  to  London ;  snd  bar- 
ing got  as  far  as  the  four- mile  stone,  opposite 
to  which,  at  a  gate,  he  stopped  to  make  water, 
in  the  mean  time  the  three  men  came  up,  and 
one  of  them  damned  bim,  and  asked,  where  he 
was  goinn  f  He  said,  be  desired  him  not  to 
swear,  and  sud  he  was  going  to  London ;  upoiC 
that  one  of  them,  the  carroty-bearded  fellow, 
snatched  the  handle  from  under  bis  arm,  and 
punched  him  on  the  breast.  The  judge  was 
pleased  to  ask  bim,  if  it  was  light  enough  to 
see  their  faces,  and  whether  be  was  sure  the 
prisoners  were  two  of  the  men  t  Yes,  be  said, 
It  was  light  enough  to  see  tlieir  faces,  and  he 
was  sure  they  were  two  of  the  peo|>le  that 
robbed  him.  Then  he  went  on,  and  said,  that 
Kelly,  one  of  the  prisoners  at  the  bar,  drew  a 
knife,  and  said.  Damn  him,  let  us  search  him  ; 
and  took  out  of  his  pocket  an  iron  tobacco-box, 
in  which  was  a  guinea  in  fi[old,  two  sbilliogs 
and  sixpence  in  silver,  ana  a  silver  podcet- 
piece,  and  likewise  a  clasp  knife  and  fork  out 
of  his  pocket :  he  said,  the  bundle  contained 
two  pair  of  leather  breeches  marked  with  J.  S. 
and  a  figure  of  4  under  the  right  pocket ;  and 
that  the  handkerchief  had  an  oilet-hole  at  eacU 
corner ;  and  all  those  goods  were  produced  in 
court,  and  he  looked  at  them,  and  said,  they 
were  the  goods  he  was  robbed  of^  and  that  they 
were  his  property. 

Are  these  produced  here  the  sameF— These 
are  the  same  goods ;  they  were  delivered  into 
my  care,  and  nave  been  ever  dnce.  The  ju<k;e 
was  pleased  to  ask  him,  how  he  knew  Ae 
poekel-fisQe^fie  sMd»  by  a  particular  mark 


767] 


27  GEOEGE  II. 


Trial  tfM^Danid  and  olherSt 


[768 


il  bad  ia  the  middle.  His  lordship  was  pleased 
to  ask  to  see  it,  and  it  was  delivered  to  bim  bjr 
the  constable  of  Greenwiob. 

Court,  Look  at  tbat  pocket-piece  and  to- 
bac<H>-box. 

Coi.  I  am  sure  they  are  the  Tcrv  ssme 
thinj^s  he  swore  be  was  robbed  of.  I  asked 
the  jadge  what  be  was  pleased  to  baye  done 
with  the  tbinirs  ?  flis  lordship  bid  me  take,care 
of  them  till  tne  persons  were  tried.  He  was 
pleased  to  ask  the  prisoners,  if  they  would  ask 
Salmon  any  questions?  Kelly  desired  Salmon 
mij^ht  be  asked,  whether  he  saw  bim  draw  a 
kniteT  Salmon  aatd.  Yes,  you  did  draw  a 
knife;  but  I  sunpose  yon  will  deny  mil  the  rest 
presently.  Kelly  said,  Tbat  cannot  be,  be- 
cause he  had  nerer  a  knife.  There  was  one 
circumstance  which  1  had  forgot:  when  the 
judge  had  asked  bim,  if  it  was  light  enough  to 
see  tlietr  faces,  be  also  asked  him,  if  be  could 
know  the  carroty- bearded  man,  and  if  he  had 
ever  seen  him  before  ?  He  said,  No,  he  had 
Bot,  to  bis  knowledge. 

Did  yon  see  either  of  the  other  prisoners 
ther^  ?— I  Mw  M'Daniel,  Salmon,  and  Egan. 

Did  theyall  giye  evidence ?-^Tbey  did. 
^  Berry,  Did  you  see  me  in  court  f — Cos,  I 
did  not ;  I  saw  bim  at  Maidstone  in  the  time 
of  the  assizes.  After  Salmon  bad  done,  Egan 
^  was  the  next  evidence :  he  said,  he  dealt  in 
'  old  clothes ;  that  on  the  SOth  of  July  he  went 
into  Kent-street  to  the  Lock- hospital,  to  see  if 
they  had  any  old  clothes  to  sell ;  but  they  not 
being  up,  be  went  into  the  Black  Spread- Kagle 
to  get  bim  a  pint  of  beer ;  tbat  he  observed 
three  men  sitting  in  a  box  driDking,  and  as  be 
was  telling  the  landlady  bis  business,  one  of 
them,  a  carrotv- bearded  fellow,  not  taken,  (for 
they  did  not  kdow  he  was  taken  then)  asked 
him,  if  he  would  buy  two  pair  of  breeches  P 
he  said.  Yes,  if  they  could  agree  for  the  price ; 
and  tbat  they  did  agree  for  five  shillings ;  and 
that  he  gave  Kelly  one  shilling  earnest  to  bind 
the  bargain,  till  bis  wife  should  come  with  more 
money,  or  something  of  that  sort;,  and  be  was 
asking  the  landlady  for  a  half- penny  worth  of 
tobacco ;  and  as  he  was  saying  be  bad  lost  bis 
tobacco-box,  one  of  the  men  offered  to  sell  him 
one  (I  have  forgot  which  of  the  prisoners  he 
said  that  was^.  He  said,  be  bought  it  of  him 
for  a  pot  of  two- penny  (indeed  they  sell  no 
other  liquor  at  that  house) :  he  said,  as  he  was 
looking  at  the  breeches,  he  knew  them  to  be 
Salmon's  property,  having  beard  tbat  Salmon 
was  robbed  ever-night ;  anid  aftersome  time  be 
went  out,  under  pretence  to  get  the  rest  of  the 
iaoney,  but  meeting  with  akr,  M^Daoiel,  an 
arauaintance  of  his,  and  knowing  him  to  be  an 
omcer,  he  told  him  the  story,  and  M*Daniel 
aaid,  he  need  not  give  hieMelf  the  trouble  to 
look  for  an  officer,  for  he  could  do  as  well  as 
a  constable ;  and  so  be  returned  back  with 
him,  and  took  Ellis  and  Kelly  at  the  Black 
8pread-£agle  \  and  npon  searching  them,  took 
0ut  of  Kelly's  pocket  a  silver  pocket-piece, 
the  same  that  was  then  produced,  and  a  shil- 
ling, and  a  clasf^knife.      Tha  judge  was 
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pleased  to  ask  him»  how  be  koew  the  braecbaa 
belonged  to  Salmon?  He  said,  bv  a  particular 
nark  they  had.    He  was  asked,  pow  he  knew 
the  mark  P   He  aaid,  he  had .  bought  breeches 
of  him  for  himself,  and,  I  think,  his  son,  13 
years,  and  knew  bis  mark  particularly  w^ll^ 
The  judge  asked  the  prisouers,  if  they  would 
ask  that  witness  any  questions  P  And  Kellj 
desired  he  might  he  asked,   if  the  carroty- 
bearded  nun  and  he  did  not  wink  at  each  other 
before  he  offered  to  sell  him  the  breeches  ?  And 
Egan  also  said,  what  gave  bins  the  greatest 
suspicion  that  the  breeches  were  stolen  wa% 
liecause  he  had  seen  one  of  the  two  prisoners 
ducked  for  nicking  of  pocketa  in  the  Artillery- 
grf>und.      M^Daniel  was  the    next  witness;  - 
he  said,  he  met  Egan,  an  acquaintance  of  bis, 
and  Egan  knowing  him  to  be  an  officer,  told 
bim  the  stoi^  ;  and  be  went  with  him  and  took 
Ellis  and  Kelly;  and  upon  searching  Kelly, 
he    found    upon  him  a  silver    pocket-piece^ 
the  same  that  is  now  produced  in  court,  a  sbil- 
lii^,  and  a  clasp-knife  (f  suppose  the  fi»rk  wss 
then  lost).  He  ssid,  that  was  all  he  had  to  say, 
only  there  was  a  drummer  in  thexoom  wbea 
he  was  taken,  whom  be  ordered  to  assist  biiBi 
which  he  did. 

Did  he  say  any  thing  about  the  tobacco-box  ?— 
I  don't  remember  that  he  did.    The  moment 
the  people  were  called  into  court  to  give  en- 
dence,  I  bad  fixed  my  eye  pretty  sleadilj  on 
Mr.  Berry,  whom  I  asked  to  go  with  ma  ts 
drink  a  glass  of  wine,.  The  was  in  the  other 
court)  which  he  did,  and  I  secured  him  at  the 
Bell ;  then  I  went  to  secure  the  others  accord- 
ing to  my  warrants.  As  soon  as  they  had  gif  ea 
their  evidence  the  cry  er  ordered  them  to  go  cot. 
We  secured  them.   Upon  searching  M*Daniel, 
I  found  this  knife  upon  him  [Produced  in  court 
a  singular  long-sheathed  kiufe  of  the  Dutch 
sort] ;  I  was  l^d  of  it  before.     As  soon  as  they 
were  secured,  1  was  Ibrced  to  get  leave  to  pot 
them  in  the  mayor's  gaol.    I  asked  Salmon  ia 
particular,  if  he  knew  one  Ttiomss  Blee?  He 
did,  as  he  had  done  before  in  court,  say  he 
knew  no  such  man.     I  said  to  bim,  J  am  sure 
yon  must  know  him ;  he  as  positively  denied  it 
again :  the  next  day  when  be  was  carried  be- 
fore the  justices,  (I  believe  there  were  20  or  30 
of  them)  Blee  was  brought  face  to /ace  to  bim; 
he  looked  at  him,  and  then  declared  he  never 
saw  that  man  in  his  life  before.      I   ssked 
M'Dauiel  tbat  night,  if  he  koew  Tom  Bleef 
He  denied  he  knew  any  such  person.    I  Mked 
Egan  the  same,  and  he  as  positively  denied  if 
as  the  rest,  at  the  time  Berry  was  m  custody 
at  the  Bell.    1  remember,  as  we  were  geiair 
along  to  the  Bell  to  drink  a  glass  of  wme,  be 
askc3  me  what  I  thought  would*  be  the  Ate  of 
Ellis  and  Kelly,  and  who  was  to  pay  the  ex* 
pence  of  the  prosecntioa,  for  it  was  very  esop 
siderable ;  open  tbat  1  could  not  belpoesorvj 
ing,  that  if  they  were  convisted,  there  wouM 
be  sufficient  to  pay  the  eapence  very  haajr 
aomely ;  and  if  Ihey  were  acquitted,  tbe  prose* 
cutars,  I  said,  I  believed  must  bear  the  cs* 
pcnae themidieaf  he  said  hakoaw tiiil».«a^ 
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that  KMMi  If  this  aftir  was  well  d?er  he 
r  wenld  be  eoncerucd  again  |  by  that  time 
bad  vet  te  the  B«)l  the  dlMoerae  drDfiped, 
ipd  I  leek  him  in  coatody.  When  I  had  ee* 
cured  the  others  in  the  osayer's  gaol,  I  went 
Md  fctehed  Beny  from  the  BeH ;  after  I  had. 
M  him  iBlD  that  gael,  I  asked  him,  if  he  knew 
Ten  BteeP  He  said,  he  did  net  know  any 
eeeh  nersoB.      I  put  them  in  separate  rooms 

t)mi  nlg^^  *^  ^^  ^  1*^  >»  eaeb^  room  with 
Mbm.  The  next  day,  when  Berry  had  been 
terwied  hefbre  the  jiistKO  and  was  committed* 
^  and  I  walked  togatber  from  the  Bell  to  the 
ig§M  I  m  going  almig  he  said,  he  hoped  the 
Mademen  wevld  not  admit  M^Daniel  an  e?i» 
8a«ee,  (for  at  that  tiMs  it  was  thought  he 
fvouid  gel  to  be  an  eridente)  beeause  no  bad 
ipaved  himeelf  enee  before  by  the  same  means; 
km  eald  he,  If  the  gentlemeo  will  admit  me  an 
I  onn  do  fbr  M^Daniel  and  another 
,  (whom  be  named)  that  is  not  in  custody  i 
I  know  not  witelher  I  shoald  name. 

Ctmn.  Name  that  permn. 

Get.  It  ie  Ralph  M itehel.  I  asked  him,  if 
he  woold  tell  me  anir  particular  that  he  wooUl 
sWedgc  egainat  him  f  He  aaid,  he  could  writ^ 
fe  mefci  a  few  daye ;  bet  be  nerer  did.  As  to 
|i*1>teM,  |he  next  morning  after  he  waa  appre- 
fcsaded,  he  desired  toepeak  with  me  in  the  room 
where  he  wan  eonftned ;  I  took  Mr.  Warren, 
%M  «f  ihe  epnstablee  of  Greenwich,  with  me, 
and  went  te  him.  He  said,  be  had  rather 
wftA  m  me  by  myself  y  with  that  Mr.  Warren 
irMidrew :  he  there  cried  a  good  deal,  and 
begged  ef  me  to  be  his  friend,  and  get  him 
«emmitied  for  farther  examination ;  for  he  mid 
he  eeuld  adake  a  rery  grsat  dlseovery  relatiog 
la  the  puhKe,  and  oemd  put  500/.  into  my 

eel.  i  toM  him  I  wowld  aoquaiot  the  gen- 
m  with  what  he  aaid.  Accordingiy  1  did, 
bed  need  my  endeavour  Ie  prevent  bia  being 
esmmttted  for  farther  esamination ;  he  wm 
aftsrwarde  committed  sipon  the  warrant. 
'  Berry.  Did  yon  see  me  any  way  biwy  abont 
Iheaflkir  P 

Cnr.  Beny  ke|)t  M*Daaiel,  Salmon,  and 
Vgan  eompany ;  and  faecaoae  it  was  to  be  my 
place  to  take  them,  I  kept  compatiy  wttb  tbe^i 
all  fbnr  for  two  hours. 

Berry.  Was  I  busy  in  prefrrring  the  billf 

Coit.  i  diHi'l  know  that  he  was. 
'    Berry.    Waa  1  not  sitting  in  Nisi  Pries 
eowt  to  see  the  iiiala  there  f 

C(Mr.  Yes,  he  waa.  When  I  talked  with 
Berry  afterwarde,  he  denied  knowing  Blee, 
and  pretended  to  be  a  stranger  to  them  all ;  aojl 
aaid,  ha  came  down  into  that  country  abo^ 
hovfci.  As  lor  Egaa,  he  denied  he  knew  Blee]; 
ar  ever  aaw  Berry.  Some  time  after,  I  had 
apme  talk  withtiim  again  <  lihen  be  declared 
lie  nerer  aaw  Berry  in  his  life  till  he  mw  him 
In  the  Oraresend  beat. 

-  Q.  Can  you  feaoHed  whether  there  Wecf! 
ai^  enquiry  made  by  ihe  judge,  whether  they 
knew  one  another  upon  t|ieir  oa^s  ? 

C&T,  There  waa^silhiDf  piddof  that  fort^ 
Ikai  f  reoiember* 
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M^ Daniel.  Whether  or  «a  I.dirf  not  .go  to 
'squire  Bell,  to  chaiffe  Blee  with  a  robbery 
after  be  was  taken  ? 

Cm.  I  know  but  liitleof  that  $  hut  here  will 
he  an  evidenee  thai  cap  give  a  ? ery  good  a^ 
count  of  that. 

Xlifabeth  PragneU  sworq. 

EHteieik  FragneU.  I  live  at  the  Ship  m 
the  Broads  Way,  Westminster.  I  reniembar 
seeing  Blee  at  our  houae  on  the  i9ih  of  July  in 
the  evening,  in  eompany  with  two  lads,  each  qf 
them  dressed  in  blue-ami- white  striped  waisl- 
ooata  very  dirty*;  and  I  afiw  thoae  Iwa  lads  al 
our  bouse  the  next  day,  being  the  SOth ;  1  haie 
heard  sinre  one  waa  nanaed  Kelly,  the  other 
EUis.  On  the  t9th,  in  the  evening,  thejr  cama 
and  sat  down  at  the  door,  and  aalled  far  a  pint 
of  beer;  I  believe  they  were  there  the  be|t 
part  of  an  hour.  The  eviddoaa  Biae  epquirca 
ihr  somebody,  1  daa'l  knew  who  it  was.  Ha 
went  out,  and  ^aae  in  fgpaia  ia  a  little  OMna 
than  half  an  haur.  Thea  the  two  ladf  aaid  to 
him,  Wili  yoa  pay  for  this  piat  af  beer  ?  Urn 
said.  Yes,  come  in,  and  w^  will  have  a  pal  ef 
beer ;  then  they  name  in,  and  called  for  a  pat  af 
beer ;  one  of  thosi  went  over  the  way  to  a 
ahop  ibr  aeme  breaj  and  cheese ;  •!»  keaaghl 
some  in,  and  they  eat  it ;  they  stayed,  I  mh 
lieve,  about  aa  hour  and  h^lf,  and  went  ewMf 
when  it  was  dark.  Siilmon  aiab  oaioe  iB«  arioi 
a  bundle  upder  his  arm  in  a  haqdiuirahiafy 
when  they  were  there  |  he  aatted  for  a  pial  af 
beer,  aod  pitched  himself  agaiaal  the  dreaBer» 
facing  them,  and  looked  at  them,  thea  west 
aod  eat  down  in  a  hex  with  his  back  tovaid 
them :  he  went  out  a  tittle  |ie&ve  them  $  1  aa* 
BMmber  Blee  weat  out  two  ar  three  tioMa. 

What  liquor  had  Bliee  and  the  Ud8?-^iV. 
PragnelL  Tbey  had  two  pots  aad  a  dram  {  I 
oanuot  say  whether  it  was  a  quartern  ar  not : 
Blee  ahaoged  half-«-crown,  and  paid  for  the 
liquor.  On  the  forenoon  the  next  day,  the  twio 
lads  that  were  with  Blee  were  bvpagal  in  •gua 
by  a  constable,  and  a  drummer,  named  Cov- 
aaek,  to  assist  bim.  The  maa  that  1  took  lo 
he  the  coaetable,  which  was  M'Daniel,  oallad 
for  a  pint  of  beer ;  he  asked  one,  whether  I 
knew  them  Iwo  boys  to  have  beea  there  orer- 
nigbt  9  I  said,  Yes.  Thea  lie  asked  me  if  i 
knew  that  maa  at  4ie  door  P  I  aaid,  Yes ;  be 
bad  a  pint  of  beer  at  my  house  the  last  nighf, 
(that  was  SalmoD). 

Did  be  meotioa  Salmon's  same,  or  say  h« 
knew  him  F— -No,  lie  did  not. 

Jifmes  Qfrn^kswom. 

m 

Cemask.  I  am  a  drummer.^  I  was  quar- 
tered at  the  Black  Spread  Eagle  in  Keel- 
street.  On  4he  SOth  o^  July  last,  I  came  downx 
stairs  between  eight  and  ntae  in  tbe  morning  ; 
I  observed  three  men  sitting  together  in  a  box, 
one  of  them  had  a  earroty  beard,  which  waa 
Blee ;  tbey  Md  had  some  victuals,  and  tbens 
was  some  drink  before  tbem. 

Ceurt.  liook  aboati  and  see  if  yoa  sea  BiM 
hare. 
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Conmck.  Tliere  be  ituds  (pointuigto  bim) ; 
beard  is  now  much  tboot  the  length  it  was 
theoy  (it  miffht  be  six  weeks  gfrowth)  the  other 
two  were  toe  two  prisooen  that  were  cart  at 
Maidstoiie.  Btee  said,  I  think  1  wiii  go  oat 
and  get  shaved ;  be  went  out.  In  about  ei^bt 
or  ten  mioutes  ader  that,  in  came  M'l>aniel, 
with  a  darkish  cokmred  coat  on  ;  be  laid  bold 
of  SLeH  V,  and  said,  Come  out,  yon  biaokguard 
dog.  I  said.  What  makes  you  abuse  the  lad 
In  this  manner?  He  said,  Damn  him,  1  have 
goto  warrant  affainst  bim,  I  am  an  officer; 
they  hare  robbed  a  man  jnst  against  the  tour 
^mile  stone  near  0eptford  ;  I  desire  you  would 
aid  and  assist  me.  I  said,  If  that  is  the  case,  I 
-  wiN.  He  took  a  piece  of  rope  out  of  his  pocket, 
*4ind  tied  them  together.  Now  said  he,  I  will 
take  care  of  them  ;  do  yon  step  down  to  the 
Elephant  and  Castle,  you  will  see  two  men,  one 
in  a  light  sortont  ceat,  and  his  own  curled  hair ; 
1  will  pay  you  for  your  trouble.  I  went  there ; 
there  sat  Berry  the  prisoner,  and  Salmon  was 
coming  in  from  making  water.  I  said  to 
Salmon,  I  beliere  you  are  the  gentleman  that  1 
want ;  there  is  a  gentleman  at  my  quarters 
that  wants  to  speak  with  yon :  Berry  said,  Go 
akMig  with  him.  Salmon  went  with  me; 
coming  akmg  the  street,  I  said.  What  is  the 
matter  P  What  has  happened  ?  Said  he,  I  bap- 
pened  to  be  at  Depkford-yard  last  nis^t,  and 
'oad  taken  some  money,  and  had  somebreeches 
with  me;  there. were  three  chaps  stopt  me, 
and  robbed  me  of  a  guinea  in  gold,  Jialf-a- 
,  crown  in  silver,  a  tobacco-box,  and  two  pair  of 
leather- breeches  tied  up  in  a  handkerchief; 
and  if  the  breeches  are  mine,  they  are  marked 
with  J.  S.  and  a  figure  of  4  on  the  right  pocket ; 
and  the  handkerchief  has  an  oiletrbole  at  each 
comer.  We  went  in  ;  there  stood  the  ban- 
die  on  the  table,  and  Egan  sitting  in  a  box 
:  opposite  the  lads.  M'Daniel  asked  Egan, 
what  be  had  in  that  handkerchief?  He  answer- 
ad,  it  was  no  business  of  his,  for  the  baodker- 
chief  and  the  things  in  it  were  bis ;  lor  he  bad 
bought  them  of  the  lads.  I  made  him  open 
the  handkerchief,  we  found  it  marked  at  each 
eomer  as  Salmon  had  said,  and  the  breeches 
J.  S.  4.  M'Dantel  searched  Kelly,  and  I  saw 
him  take  a  clasp-knife  out  of  bis  pocket,  a 
ahilUn^  and  a  silver  pocket-piece ;  he  gave  bim 
the  shilling  back  a|gatn,>and  said  the  pocket- 
piece  was  marked  in  the  middle,  and  shewed  it 
ne,  and  desired  me  not  to  be  mealy-mouthed 
when  I  came  before  the  justice ;  this  he  said 
once  or  twice.  They  tied  the  things  all  up  in 
a  handkerchief,  and  we  set  out  with  them  to  a 
justice  of  the  peace  at  Greenwich. 

Did  you  see  ever  a  tobacco-box  ?— No,  I 
did  not. 

Coiir^.  Look  at  this  pocket-piece. 

ConhiUk,  1  think  this  is  the  same ;  it  has 
nocb  the  same  mark ;  it  is  hard  for  roe  to 
swear  it,  but  I  believe  it  b  the  same.  Going 
along,  M'Daniel  said  to  the  lads.  You  have 
mad«  a  good  band  of  it,  if  you  have  spent  tbe 
guinea  already ;  tbe  lads  said,  they  never  took 
a  guinea  from  bim.    M'Daniel  seid  to.OM, 


One  of  them  has  got  money  in  his  atocking» 
but  let  them  keep  it,  poor  things,  they'll  want 
it;  he  wanted  them  sadlv  to  confess  the  rob- 
bery, and  told  them,  if  they  would  not,  they 
would  certainly  be  banged. 

What  were  his  words,  as  near  as  you  can 
recollect  P — He  said.  You  doga,  I  would  havt 
jrou  confess  when  you  come  More  the  justice. 
It  will  be  the  better  for  yoo  ;  and  tell  me  where 
tbe  other  feltow  is  gone  to:  they  said,  they 
could  not  tell  any  ttiiog  aboot  it,  i^d  wouM 
give  him  no  answer  :  they  said  to  bim  tbef 
wanted  to  go  to  some  Bridewell,  which  I  i^ 
not  know.  He  said  to  them,  if  they  would 
confess,  be  would  do  all  in  his  power  for  theD, 
and  be  would  untie  them  when  they  came  uils 
Deptford,  and  ther  should  go  by  water.  We 
came  to  the  Five  Belb  at  the  end  of  Deptfoid 
road,  there  M*Daniel  called  for  a  pint  of  beer; 
the  people  brought  tbe  beer  out.  M'Daniel 
asked  tbe  lads,  if  that  was  the  house  they  bed 
been  drinking  at  tbe  night  before  ?  They  ssid* 
No,  bnt  they  had  been  drinking  at  tbe  sign  of 
the  Ship ;  we  drank  the  beer,  and  then  set  oat 
again :  l^n  aod  Salmon  followed  at  a  dis- 
tance. When  we  came  to  Deptford,  M*Damd 
took  tbe  lads  in,  and  desired  Egan  and  SalmsB 
to  stay  at  the  door ;  be  called  wc  a  pint  of  bear. 

How  came  E^u  to  follow  you  f— -1  don't 
know ;  be  came  from  my  quarters. 

Did  M'Danid  charge  him  to  assist  f — Not  a 
word  as  I  heard.  When  be  and  Salmon  were 
at  the  door,  M'Daniel  asked  the  landlady  if  she 
saw  them  lads  there  the  niffht  before?  She 
said,  Yes,  they  were  there  Uie  niffbt  before; 
and  had  some  bread  and  cheese ;  then  be  said 
to  her.  Did  yoo  see  that  man  that  is  now  at  tbe 
doorP  (meaning  Salmon)  She  said.  Yet,  be 
was  here  at.the  same  time,  and  tbey  went  out 
about  ten  or  twelve  minutes  distance  one  sf 
another.  Said  H«Daniel  to  me,  Take  notice  of 
what  this  landlady  says,  and  donU  be  mealy- 
mouthed  when  you  come  before  tbe  justice. 
Then  we  set  ont  and  went  to  Greenwich ;  and 
m  the  clerk's  office  tbey  wanted  M'Daniei  to 
be  bound  over  to  prosecute ;  M*Daniel  said  be 
could  not,  for  be  bad  a  bit  of  an  estate  left  \m 
in  the  country,  and  he  could  not  be  there  at  the 
time  of  the  assizes ;  then  the  jusdoe's  clerk 
was  pleased  to  bind  me  over.  We  stayed  at 
Greenwich  and  bad  some  beer,  and  were  pntly 
merry  till  alsoost  nme  at  night ;  coming  hoine 
all  t<^etber,  they  let  me  and  Egan  go  belhitt. 
Egan  swore  bv  tbe  great  God  and  tbe  swest 
Jesus,  be  would  not  appear  against  them  at  the 
sssizes.  Said  I,  You  are  bound  over  as  well  ss 
I,  and  I  cannot  see  you  can  be  off  iVom  f^^oag 
down.  He  said,  O!  by  Jasns,  it  is  only  cbsag- 
ing  my  parish ;  it  has  cost  me  three  sbiUnitfi 
to«day,  and  the  breeches  may  go  to  the  devUf 
for.  I  will  never  appear  against  them.  We 
parted  aboot  ten  that  night;  I  went  to  mj 
qttajrters;  .Ai'Daniel  told  me  to  come  to  bii 
house  in  Unkm-conrt.  I  went  in  about  a  week 
aflter,  but  could  not  hear  of  such  a  person ;  / 
went  to  the  Union^AnnSy^  fiwod  tbe  Isad- 
tord  knew  something  of  him^  and  1  ^<w>"  "^ 
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Mf«d  in  8oroop*s-eoarC ;  I  went  and  asked 
Ikiie  lor  him,  bat  nerer  coald  find  him  at 
hnma^  although  I  went  there  three  ur  four 
thnet;  his  woman  always  told  me  he  was 
flone  into  the  country.  I  saw  himM>noe,  hot 
tiMt  was  by  m«e  chance ;  he  was  then  dodg- 
ing ne,  or  somebody  else,  at  the  end  of  Par- 
iuDent-street 

Was  you  at  the  assuBcs  at  Maidstone  ?--I 
was ;  when  I  came  there,  I  could  not  find  any 
of  them ;  they  kept  out  of  my  sight,  I  ima« 
giDod,  for  fear  I  should  come  in  for  fiart  of  the 
rsward.  At  last  I  happened  to  meet  Egaq  in 
the  atreel:  I  said,  What,  have  yoo  done  the 
tluBgr  ^  (I  meant,  Ibond  the  bill :)  he  said.  No, 
w<e  shall  not  do  it  thk  day  or  two ;  thinks  1, 
I'll  wateh  yon :  I  did,  and  byand-bye  came 
Shimon  and  M^Daniel,  and,  I  think,  £gan,  and 
€oe  Sereant,  a  constable ;  they  and  I  went  into 
the  clerk's  office  to  get  the  bill  of  indictment 
drawn.  Berry  did  not  go  in,  I  followed  them. 
When  they  came  in,  9ie  clerk  said.  Are  you. 
an  here  ?  Yes,  said  M*Danie],  we  are  all  here. 
8hid  the  olerki  There  are  six  of  yon.  There 
an  hot  five  of  us,  said  H*Daniel.  Said  the 
derk.  Is  there  not  a  drummer?  Oh!  said 
M^Daaiel,  I  had  forgot  him.  After  we  had 
prepared  the  bill  of  indictment,  I  went  to  the 
Cock  at  Maidstone,  there  sat  Berrv ;  1  did  not 
vaeollect  him  at  that  ttroe ;  ssid  be,  How  do 
yen  do,  drummer F  I  said.  Yon'  have  the  ad* 
vantage  of  me,  I  cannot  say  1  know  you.  No, 
nid  he,  don't  you  know  that  morning  when 
went  to  the  Elephant  and  Castle  in  Kent- 
•for  Salmon  f  Then  I  said,  I  believe  vou 
the  gentleman  that  sat  timers  in  the  box. 
'Ves,  naid  he,  I  am:  then  he  asked  me,  what  1 
thonght  of  Uiose  lads,  will  they  he  convicted  F 
I  said.  It  appears  very  plain  against  them. 
Then  be  said.  If  they  are  not,  fmust  either 
beg  my  bread,  or  go  upon  the  highwav  myself. 
.  Beny.  Were  there  any  company  by  at  this 
^Sao/tf'-^Comack.  No,  there  were  not;  Berry 
was  sitting  by  himsdf,  he  generally  was  by 
Umself,  except  he  wss  with  his  companions. 

Are  yon  certain  he  said  these  words  to  you 
at  that  time  ?«— I  am  positive  of  it  he  did. 

Mary  Hutuy  sworn. 

HuMiey.  I  liveat  the  Elephant  and  Castle  in 
Kent- street,  I  am  servant  there ;  my  mistress's 
name  is  Jane  Smith.  There  came  three  men 
into  our  house,  and  after  that  came  in  M'Da- 
nid ;  they  had  a  rasher  of  bacon  for  breakfiwt. 
I  don't  know  the  others'  faces. 

When  was  this  ?— It  was  in  the  last  summer 


Iftostoi  SergatU  sworn. 

T.SergmU.  (He  is  shewn  the  totncoo-box.) 
I  have  seen  such  a  one ;  I  made  a  remark 
that  the  nnicoro's  horn  wss  broke  off  the  box, 
when  M*DMiiel  shewed  it  me  above  a  year 
ag6 ;  this  I  see  is  broke  as  that  was.  .  His  box 
hss  been  sent  to  my  house'many  a  time,  to  be 
filled  with  tobacco ;  it  is  near  a  year  ago  since 
IsavUs  thb  b  hke  it,  hut  I  cannot tdl this 
kit 
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How  came  M*  Daniel  to  shew  it  yon  f — HW 
shewed  it  me  as  a  piece  of  curiosity  ;  saying 
Here  is  an  old  thing,  a  cnrions  thing.  I  said, 
It  is  not  perfect  now,  here  wants  the  horn  to 
the  onlcom. 

Henry  Sergant  sworn. 

H,  Sergant.  I  know  all  the  prisoners  veiy 
well ;  I  was  at  the  taking  them  all  at  Maidstone 
assizes  last. 

Court.  Give  an  account  what  yon  know  of 
them^-^Ssrgsn^.  M^Daoiel  ssid  I  was  a  yonng 
constable,  and  I  should  have  my  ihare  of  thn 
reward ;  he  should  take  the  money,  and  h# 
wonid  see  me  paid. 

What  rewara  did  he  mean  ?— The  subscrip«^ 
tion-mooey  of  our  parish,  for  the  two  lads  tbst 
were  tried,  John  Ellis  and  Peter  Kelly ;  I  car- 
ried them  down. 

Did  you  produce  these  goods  there? — I  did^ 

Where  bed  yoo  them  F-^I  bad  them  of  jni- 
tice  Bell,  who  sent  for  me,  I  being  a  constoble^ 

What  passed  when  he  said.  Yon  are  a  young 
constable  ?— The  prisoner  Berry  said,  We  shall 
have  a  good  supper  if  the  prisoners  are  con- 
victed ;  and  if  they  were  not,  he  thought  ho 
must  beg  his  way  home.  As  f  was  going 
along  the  road  with  Ellis  and  Kelly  to  Maid- 
stone, they  told  me  there  was  one  Tom  Blee 
coucmed  with  them  in  the  robbery ;  and  also 
where  he  lived,  and  what  sort  ot  clotbes  h« 
wore.  1  took  it  down  in  writing;  the  justice 
desired  me  to  go  and  take  him :  I  said,  I  wouhl 
give  directions  to  a  thi^-catcher,  which  i  did 
to  Ralph  Mitchd ;  but  be  refused  to  act  in  it 

Was  yoo  upon  the  trial  f  •— I  waa. 

Was  Salmon  a  witnem  ? — He  wss  ;  he* 
s#ore  he  lost  these  things.  Also  Egan  and 
M'Daniel  were  both  examined  upon  it. 

Berry.  Did  you  see  me  concern  mvself  at. 
all  in  the  affsir,  or  was  I  upon  the  bade  of  the 
bilir — H.  Sergant.  No,  he  was  not  on  the  back 
of  the  bill ;  he  had  no  business  there,  if  he 
could  have  trusted  his  friends  with  the  money. 
I  heard  M^Daniel  and  him  both  say,  they 
would  share  the  reward. 

Berry.  Did  not  you  see  me  sitting  at  the* 
Cock  all  the  while  t-^H.  Sergant.  No,  be  walk- 
ed about  with  ns.  .    • 

Q.  to  Blee.  Yoo  say  Berry  gave  you  a 
crown,  what  money  was  itP — blu.  He  gav» 
me  a  half  crown  and  two  shillings  and  six* 
pence  that  day  I  went  with  the  lads  to  Dept* 

Bbbrt's  Dbfencb. 

Berrv.  On  the  SSih  of  July  I  was  ont  of 
town  all  day,  and  returned  the  Sunday  follow- 
inff ;  and  stayed  at  home  all  day  the  Sunday 
Bwe  tells  you  he  was  with  me,  and  I  vave  him 
a  crown.  If  your  lordship  will  indole  me  to 
put  it  off  till  next  sessions,  then  1  can  brinsr 
witnesses  to  prove  he  iaisely  accuses  me.  I 
went  out  on  the  5th  of  August  to  finimley 
lair ;  I  saw  Blee  with  a  saddle  on  his  back ;  he 
is  a  pilfering  sort  of  a  fellow.  1  went  and 
took  hiA  by  the  ooyari  and  said»..I  would 
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•ftistUft  btiQ ;  M  Mi<9  Mr.  BHTrj)  1  tu  leSl 
j«u  II  RreAt  d«il|  if  jron  will  n«l  Sert  lAe.  I 
n$i4^  if  you  eftn  leit  ne  a  great  4aal|  Mil  hm 
vb«re  m  V  guoUs  aro«  I  beud  iMi  the  19tb  of 
Au(;ust  tuat  he  was  takeo  up  at  Greenwioh ; 
I  went  there,  and  took  M  Daniel  over  there,  to 
•ee  if  be  waa  takefi,  dh  pur)[)Me  tb  have  cbars- 
eil  bini  with  my  g^a^  AI5  aon  ia  fOne^  be 
hM  pished  bim  awayi  atid  I  httf«  never  flee» 
bim  tiDce,  and  tbev  would  never  f^ive  me  a«y. 
Answer  that  the^  bad  got  him.  1  asked  Mr. 
iSerirMt^  if  he  had  got  him  ?  he  weuM  not  teK 
Me.  They  never  took  bim  tt>  give  any  evi- 
dcnee  hetbre  the  jnstiofr*  People  alaT  go  a* 
thieving  for  ever,  if  they  mny  gelon  in  thii 

M<1)aN1£L*»  DitFttKes. 

M'DanieL  I  was  called  out  ahoilt  ftke  80ib 
of  Ji^y  tbgonvdr  lo  the  Kiag'e-heocb  |  I  met 
tbia  nian  figbn :  he  deairod  mo  to  gft  aiid  like 
n  conple  of  thiovea  in  Keoi* street;  I  aaid, 
What  have  the^  ddneP  he  aaid,  I  believe  they 
^ve  broke  open  seine  boifeoe,  and  stole'  Iheae 
things.  I  won!  with  biA  to  the  £tephont  and 
Casie  in  Kent-etreet^  and  stayed  Ihere  sonao 
time,  tiil  we  sent  for  Mr.  Samion$  and  when 
he  catne,  B)pan  tenie  wkUbim  tomo»  loaid^ 
Is  the  mto  oonoeP  He  said,  Ym  ;  the*  I  went 
vith  Eifan  to  ibe  Black  Sfiranri  Sagle }  there 
wero  these  two  men  sitting i  ooOof  thc«n  aaM^ 
1  believe  I  have  done  now.  I  turned  hitn  abooti 
nnd  aearohed  him,  and  took  these  brhedMA 
ftoin  under  their  avsea,  and  also  from  tee  I 
took  this  noeket^pieos.  After  tbia  I  sbid  to 
Salmon,  Toe  only  O^ay  to  Oave  ezncnce  io  to 
oskonne them  belbre osinmel  fielk  In  carrying 
Of  tbem  diwn,  the  Jeaat  of  the  two  said,'  I  wiifa 
]  could  be  admitted  an  evitteirioe,  I  #oaM  bo 
glad^  1  aaid,  You  dog,  w4wreia  thereat  of 
jott  ?  where  is  the  other  feUow,  Orbat  ia  lifa 
Btae?  Thin  lord  Blee  lived  along  tvitb  am 
aix  or  seven  mooths,  I  never  knew  bis  name ; 
irben  be  told  me  iby  loird,  I  guessed  diveetly ; 
ODo  of  .tfaom  IvoOtcd  fo  be  admitted  an  evidence 
before  j usUve  Bell, and  bh  wvnkl notndmit either 
of  them.  Alter  that'll  beard  mv  lord  waa  taken, 
l.|fees  down  to  Greenwidh and  went  to  MitchOl 
at  Uepiford ;  and  said.  Here,  €ox  bno  taken 
tho other  lefliow,  Ralphs  wtM  yoai;ome«p,atad 
nee  if  he  has  get  him  ?  He  wsa  nfvnid  of  be- 
ing taken  upon  some  wairsiits,  and  would  not 
gO}  HO  t  went  to  Ibe  ootomd  myself,  the  clerk 
VftLS  there,  and  he  was  very  ill ;  he  said  tomo^ 
Mr.  M  ^Daniel,  lie  is  not  taken,  if  he  was,  be 
would  be  brought  to  me.  After  that  1  atopped 
k  man  timt  had  murdered  another  at  Coventry ; 
I  brought  bim  to  IlickaVbiall,  thejnslioescoai^ 
nttted  him  to  New  -Frison.  The  genelenien 
told  me,  I  must  go  down  to  Coveatry  alon|f 
with  hnn,  I  w^nt  down  to  MoidBtene;  there  1 
naid  1  ci^uki  eay  nothing  to  the  robbery :  iho 
druuMsirr  could  say  as  mneb  as  I  oonid  as  to 
the  poeket- piece  and  %oba6c<^box.  As  ^od 
Akmglity  is  in  beaveui,  i  know  no  nolbre  of 
llmm  tlnm  your  lordship  tbeivf  <i  have  taken 
t  -gveat  IniHBjr  ^hkmh'  ^^  te»n  iMMwed  mf 


lifei  and  been  abet  nt  hy^bem*  I  Hevtr  hni 
my  name  bvonght  in  ^neslion ;  I  bavo  boon 
o&ped  money  to  lei  pnsonem  tfn»  hnt  I  moook 
wo«ld  do  it:  I  oo«ild^  bnvn  hnd  Ibrenaoork 
ponnda  to  bavo  done  it. 

0ALHON*a  DnftKcs. 

SalfAm.  That  Maw  that  awnre  I  bad  bettl 
at  the  Bell  in  company  with  bioi  haa  aWOrer 
fktse ;  I  neter  was  in  eompany  vrtth  bfm  in 
the  whole  oottree  of  my  lllo,  nor  I  have  not 
been  in  tbat  alehouse  these  lltn  year*. 

£oan'8  Defbmcb. 

Mgmt.  Pleaae  to  ask  where  tbo  Boll  iaf  I 
denotknow  wbet^itisi  i  kavn  no  kimwiodfk 
of  tbat  man  in  the  work!  (InekM  io#nida 

Q%AiBtfrf)r.  Have  ynuf  any  nvideoeee  to  celt 
ttt  your  ehitacter  ?«-lleHy.  Call  Henry  War- 
rington,    f  He  was  ei^tled,  !mt  dhl  ndt  appear.) 

Befry.  1  lived  seventeen  y«ars  in  the  yard 
Where  this  mad  Hvts,  tbat  is,  Jfntsea  Price ; 
win  yon  please  to  call  biro  ^ 

Price,  1  hare  knb#n  Berry,  f  beliefe,  five 
ytsars. 

Court,  tJeeetts  tttmnyoufbr  n  cbkraeterz 
^at  characnnr  can  yon  give  him  t^^frke,  A 
r^fvbitd.nt)e,  ftiy)ord. 

Bt*ry,  PWase  te  ^A  bim,  what  be  cen  uf 
att  ^  Stain  npon  my  ebkranrtiirt—- Pfic^.  it  m^ 
hart  you  if  you  insist  upon  it. 

Q.  to  M'DMiet.  Witt  you  call  any  ntl- 
tte»ses?--Jil^l>aAi'£f.  There  in  n  mnn  tbat  btt 
knbwn  me  these  nine  or  ten  ^eara,  kod  that  I 
have  the  best  of  cbatacters ;  t  bat  is  Mr.  Hole- 
wHght. 

uiutL  Doyonchntiebe'BlkoiiTdbeeximin- 
edtoyourcberacter?— AfBantV?.  Yes. 

O.  Holea>righi.  I  believe  I  have  ktmii 
lll^IXaniel  eight  or  nineyears^of  longer;  be 
never  did  meauy  injury  In  bin  life- time:  IkA 
as  for  the  rest  of  it,  1  believe  be  is  bad  etooogh* 

Q.  to  Salmon,  tfave  ton  any  witnesses  to 
can  ?-->&i^on.  Noymyioid;  Ibavenotbftd 
time  to  send  for  any. 

Q.  to  Egan.  n^ve  von  any  wttneeses  k>  caff  ? 
—Egdn.  No  my  \hrS\  none  df  my  acqnslDt- 
anoe  know  tbat  I  asn  w  irMiUob 

tth!  Jury  fhnnd  tkom  nil  Ibor  OnlHy  "of 
all  thn  fhete  eharged  s^^akMt  tbem  in  the 
indintment ;  %nt  whether  ihn  ^Mb  cboigwl 
were  within  lite  siainien^  lk%  4ith  and  dth  <C* 
FMtlp  and  Mkiy ,  and  the  9d  amd  4ik  «r  Wfh 
liam  and  Mary,  tttfey  fcufewnei'*:  and  tbtt*' 
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*  4  and  6  Pbil.  and  Mar.  c.  4.  which  asjf^* 
Every  person  tiMlnbnit  MNrikAOnsiy  command, 
bim,  or  oooksnH  any  pemon  or  peinsna^ocMn- 
mit  or-do*  any  vsbbery  in  ov  near  nay  kigkwiy' 
in  thia  redns  ^  Ungiond,  and  he  tkcreof  osn«' 
vietod,  shsll  imt  kavj?  Uio  benefit  of  de^T.     ' 

Snni4W«kand  Mar.ts.  •.  Tik%  •if'tat^ 
every  osrson  and  pewisaa  that  ahnM  — 'j^ 
aid^  ml,  nssisi,  connsei,  bkn^  or  tJewmy* 
any  perosn  to  rob  nbf^eivnfanll  kk  uMm 
from  the  benefit  of  tbedergy^ 
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WlKr«ii|N»li  the  1M^k%  Bf^akl  VM<dMl  wmi 


We  fi«a  Om  raMd  •!  Um  ooovMmi  •f 

*  We  fi»d,  tlMt  taefoM  Ibe  cooMillimr  t^ 
bM  robbery,  the  defeodaots,  M'Dftoiel,BWry» 
BfiD»  (alia*  GtthiK*ii)  ami  MmoB,  tmd  Tho- 
BU  Blee,  dii  to«ticMBly»  laid  Monie«8^f , 
•»d  wtlli  ittlMitioB  to  procoi*  tbenMlTes  the 
leirerdfe  ailowed  by  tlw  etelute  for  tbe  efl^re- 
k«9iifig  of  robbers  on  tinkif  bway,  end  tone 
farther  rewards  offered  by  tbe  inhabitanti  of 
tlM  yariah  of  OreoBwioby  and  other  af^inaig 
fMtiBhoa»  all  OMCatlfaa  BeH^on  in  Holbom, 
M  Loadon;  aad  that  they  all  agreed  Blee 
■hoold  |iro6«ire  two  pcraoaa  to  oonaiit  a  rolH 
bary  on  the  highway  Upon  the  deHndant 
Janee  Salaois  in  the  Mriah  ef  St.  Faai, 
Deplihtd,  in  Keat,  which  U  an  adfoining 
janah  to  the  aid  aariah  of  GrecBwioh ;  aod 
Inr  lkat.paE^oae  did  maMoMly  aad  CAhih 
^mky  eoAtrife  and  agite,  that  the  aaU  Blee 

ihindd  iaibraa  aaoh  peraaaa,  that  the  said 
Blee  wMdd  asaisl  tmxa  to  alaal  aoase  lioMi 
Ml  the  aasd  fatiah  of  Bt  JPhal^  Deptibid* 

*  That  tbe  aaid  EltOi  hi  faraoanoe  of  tbe 
Ittid  agreeflwai,  aad  ffilh  the  pritity  of  the 
said  deieadaata,  did  aagafa  aad  aroeure  tlia 
aaid  IVfeer  Ketty  aad  Jeha  ElKs,  Id  the  said 


ttdiotaeeat  aaiaed^  la  go  with  ban  to  Dept^ 
fbtd  la  steal  faaaa,  bat  did  aet  at  that  tine 
tell  the  aaid  &ciy  aad  Bttia,  or  either  of 
Iheai,  of  the  aaid  iateaded  rehbnry  oa  M- 
aaoa,  nor  at  any  other  tiaM  het'ose  the  said 
•obhery  wasoomasftled^  and  ia  OBasn<iueace 
of  socb  MpreeaNHt,  aad  witb  the  (irif  ity  ol'  all 
the  said  de^daats,  tbe  said  EMia  and  Kdly 
''did  ga  with  the  said  fi4ee  to  DeptfWd. 
« Aad  thai  tbe  said  Blee,  filhe,  and  KeUy, 
bsiag  at  l>ept«svd  aforesaid^  and  ibeaaid  8a^ 
EDon  heiag  tbea  aad  thene  waitiag  ia  the 
biag^k  higowsy,  ia'  fxitpaaace  of  Mm  agree- 
aieut  aforesaid ;  they,  the  said  Blee,  Ellis, 
aad  Kelly,  did  all  MoDioasly  assaak  tbe  said 
fiahnoo,  aad  did  take  from  bis  person  the 
said  goods  mentioned  in  the  iiidiotaseBt^  on 
whicb  the  said  Eths  aod  &eily  were  so  coo- 
fieted  as  aforsaaid. 

*  An4^w«flad^  that  aono  of «be  said  dsfeadaats 
wrer  bad  any  oonvcrsatioa  with  tbe  said 
KeUy  aad  ElKs,  or«ith«>r  of  them,  beloM  tbe 
oaid  fobbety  was  oonsmilied:  but  we  ind, 
tbsft  bcfrrsMiesMd  iwbhny  was  «em«itted> 
^ibe  aaid  J)i*Daaiel,  Bgats  aad  Berry,  saw 
^  said  Kelly  and  Ellis,  Md  isM  the  said 
absl  they  wooid  do  veey  atM  Ibr  tdm 
•f  iwMiag  the  asid  Miaaa  aa  alhre 
but  aBnim  thadeft.i<dama,ar  mj  of 
y  are  gwdty  of  4ehiaioaaly  aad  malici- 
^Msly  ^saialhiiiag,  aidiagVi  ahsisiiigf  sasiMnig^ 
vumiseHiiig,  hiring,  xtr  iMDUiandiog  the  said 
fteN^aad  Ellie>  oraitbwrwfaheah^to  aowimit 
the  IMany  snmI  Tobfaary  abav^^-^wentieaad,  ar 
isbeAmrfbe  aaid  drfartants,  or  my  of  4bena, 
laa  flfddity  affelBaiatialy  and  taaliaioosly  mvN 
ingy  proconngt  abetting,  dl  uiiiinli&g  <bt8 


aaid  Saly  and  Blls,  or  either  af  then  to 
aooMMt  tbe  said  leloay  and  lebbery,  m 
maimer  and  form  aa  in  the  aeeoad  oooat  of 
the  said  iatKciment  ia  charged  agaiaat  them, 
we  kaowaot,  and  pray  the  adVice  of  tba 
Conit.  Aad  if  the  Court  is  of  opinion  tber 
am  ijfuilty,  we  are  of  opinion  they  are  guilty  ; 
bat  if  the  Goart  are  of  opinion  th^t  they  am 
not  guilty,  then  wwava  of  opiaioB  th^  arw 
aot  gnilty. 


*  Richard  HsAVYsiDEa, 
<  Gam.  Gardner, 

*  Nathaniel  Norton, 
'  Samuel  Nesbit^ 

*  EbENEZER  GAftDNBR, 

*  John  Popeston, 


Rand.  Bayuti« 
John  Keen, 
Hi^NBY  Knioot^  . 
WiixiAM  fiAasoa^ 
JoBN  Bbewoi, 
John  Feicklow.' 


Trinity  Kacsliofi,  98  Geo.  IL 

June  19, 1755. 

At  (Seiyauit^s*InB-4aN,  In  dNmeery.hme,  be- 
fore all  the  Judges.  The  Special  VenKet 
aigaed.*  The  King  agaiaat  M*DaBie)» 
Berry,  Egaa,  and  Salmon. 

« 

Case. 

JPlster  Kelly  aad  John  BItis  w«re  iddtcted 
fer  a  robbery  aa  the  highway,  committed  near 
Ikptfiml^  ia  fienti  aa  James  Satmoii ;  da  which 
indiotnea^  they  weia  tried,  and  were  capitally 
oonvicaedl. 

Tbe  ikibadaata  warn  iadtoted  as  accessaHes 
bciare  the  fat,  m  Ibe  rebbeiy  committed  W 
Kelly  ami  Ellia. 

Tbejadgcs  attho  Old-BaHey  directed  a  spa- 
cial  verdict  la  bo  fonadan  the  last-ttientiooetf^ 
iDdictiDent. 

Whieb  fenlict  first  finds  tbe  record  of  Hie 
ceavicaiea  of  Ketly  aad  Eliia  prmt, 

halsofiads^  «lWthedeieBdaDts,  PPDaniel; 
Berry,  Egan,  and  Salason,  together  with  eon 
Bioe,  with  aa  iatcatioa  to  proeare  to  ihem* 
-ael?ea  the  oommoa  reward  given  by  act  of 
aarliamant,  and  an  additional  reward  oIKprefi 
by  tlia  parishes  of  Greenwich  and  Depllbrd, 
lor  appi^Blieading  liigb  way  •  men ,  met  tugedwr 
at  the  BHI  in  Holboi-D;  and  fiiere  thef 
agreed,  that  Wee  should  procure  two  persona 
la  rob,  aad  that  he  shouM  infonii  iliem  that 
h«  would  asaiat  tbem  io  atealiag  aome  linea 
ia  the  parisb  of  ]>ptfiird.' 
it  fiwda  ako,  *  ffml  Btee  did  procore  and 
engage,  tritli  the  prrrity  of  the  defendants, 
the  aaid  KeUy  and  Etlis  to  steal  the  saifi 
Kaea  $  bat  that  he  did  not  acquaint  tfaedi  of 
«n^  nMMtieiis  to  i«b  t^tmcw.* 
■  ft  fiada  also,  ^  That  the  defendants  iieTer 
had  any  convprsation  wUli  fittis  and  KeUy  be- 
4hre  «be  ommmitmeat  of  the  rolMiery ;;  bift  that 
<lie  defendaiffts  sarw  them,  and  said  they  woidd 
-do :  aod  -if,  upon  this  case,  Hbe  jadjgfea  shtl 
be  of  opinion  they  are  so,  tlhen  the  jury  find 
them  so,  me. 

*  These  notes  tsese^onaNMMd  by  afcif 
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Mr.  Hume  CampbelL  I  ha^e  .the  honour  to 
attend  your  lordtbipe  on  Ihii  very  eotemn  oc- 
casion, as  ooiMisel  on  the  part  of  the  crown, 
against  the  defendants,  M'Daniel,  Berry,  Egan, 
and  Salmon. ;  and  as  this  is  a  case  which  con- 
cerns the  lives  of  four  unhappv  subjects,  and 
the  public  safety  in  general,  1  hope  I  shall  be 
excused,  if  I  observe  a  minuteness  somewhat 
singular  before  this  assembly. 

That  I  may  observe  some  degree  of  method, 
I  shall  consider  the  charge  against  the  defen- 
dants under  two  heads : 

I.  Whether  all  or  any  of  them  are  acces- 
saries before  the  fact  in  the  felony  for  which 
Ellis  and  Kelly  have  been  convicted  ? 

II.  If  they  are,  whether  they  are  deprived 
of  their  clergy  ? 

The  first  of  these  toclndes  three  propositions : 

1.  That  a  robbery  was  committed,  in  which 
Kelly  aud  Ellis  were  principals. 

8.  That  the  principals,  which  is  sufficient  to 
drflvw  the  accessaries  to  trial,  have  been  con- 
victed. 

3.  That  such  things  haye  been  done  by  the 
defendants,  as  will  make  them  aiders,  com- 
manders, and  abettors  in  the  robbery. 

The  first  of  these  is  sufficiently  established 
by  the  finding  the  record  of  the  conviction  : 
for  wherever  a  deed  operates  by  way  of  eclep- 
pelf  and  the  jury  find  it  prout^  your  lordships 
must  consider  it  as  an  eitoppel.  In  the  pre- 
sent case  the  jury  have  found  the  record  jmw/ ; 
and  by  that  it  appears,  that  a  robbery  was 
committed  by  them  on  Salmon,  one  of  the  pri- 
soners. The  rerdict  finds  likewise,  that  Sal- 
mon agreed  at  the  Bell  that  Blee  should  pro- 
cure persons  to  rob  him.  It  finds  too,  that 
Ellis,  Kelly,  and  Blee  did  feloniously  assault, 
and  in  the  highway  take  from  the  penon  of 
Salmon,  the  goods  mentioned  in  the  indict* 
ment  Upon  this  point,  nothing  in  the  verdict 
appears  contrary  to  the  record  of  conviction ; 
and  yon  cannot  construe  the  latter  words  of  the 
verdict,  so  as  to  destroy  the  first.*  This  ap- 
pears from  the  case  of  Alonson  o.  West, 
If  core's  Reports  431^  {N.  B,  S.  C.  in  Pop- 
bam  110).  The  case  was  this:  In  assize, 
the  tenant  pleaded  no  tenant  to  the  free- 
bold,  and  so  no  disseizin,  nui  le$  parols 
entiel  vo/iinf,  gives  the  tenant  title ;  upon 
which  verdict  tliere  was  judgment  for  the 
demandant,  and  error  brq^gbt  and  assigned, 
that  the  jury  did  not  find  the  demandant  seized, 
and  that  the  tenant  disseized  him,  as  the  custom 
is,  as  appears  from  the  book  of  entries,  which 
says,  that  the  assize  shall  find  seizin  and  dis- 
seizin ;  also  that  the  verdict  was  imperfect,  by 
reason  of  the  NUif  &c.    After  divers  argu- 

*  When  an  act  iofiicts  a  penalty  for  a  second 
offence,  the  indictment  for  the  second  ofience 
must  recite  the  record  of ,  the  first  convic- 
tion ;  and  upon  the  evidence,  the  record  of  the 
first  conviction  must  be  proved  :  but  the  matter 
or  the  first  conviction  shall  never  be  re-exa- 
mined, but  must  stand  for  granted.  1.  H.  H. 
686.    Bum'sJosaceyiAlatsoductiMiip.  S7. 


ments,  the  jodgment  was  affirmed ;  fiir  flndiog' 
the  disseizin  implies  seisin  also ;  and  the  NiH 
the  Court  looked  upon  as  nugatory,  because!^ 
the  verdiotii  complete  befbrs  upon  the  point x>n 
which  the  jury  were  charged,  vik.  the  seizin 
and  disseizin.  «Vaugban77.  Rovre«.  Hun- 
tia|pdon. 

If  a  jnry,  by  their  rerdict,  shall  take  upon' 
them  to  collect  the  contents  of  a  deed,  and  yet 
by  the  same  verdict  find  that  deed  in  hac  verbM, 
the  Court  is  not  to  regard  the  collection  they^ 
have  made  of  the  substance  of  the  deed,  but  tfaie 
deed  itself.* 

3  Bnlstrode  56.  James  «.  Harris.      Actkm 
for  words.  The  jury  found;  that  the  defendanT 
spoke  these  words  of  the  plaintifiT,  viz.  Thou 
art  a  thief,  and  I  will  prove  thee  so ;  but  that 
they  were  spoke  in  the  absence  of  the  plaintiff. 
Sed  per  tot  Cur.  the  latter  part  of  the  verdict 
shall  not  stand,  for  the  issue  is  the  words,  and 
that  they  have  found.      Brooke  Tit.  Verdict,' 
pi.   96,  abridged  from  11  H.  6.  4S.  N.  H. 
brought  a  Writ  of  Error  against  A,  sttd  as- 
siffn^l  for  error,  that  the  wife  of  the  said  A, 
wno  had  obtained  a  judgment  against  him 
upon  a  writ  of  maintenance,  died  such  a  day  at 
Cf,  pending  the  writ  and  before  the  judgment. 
The  defendant  pleaded,  that  bis*  wife  was  still 
alive  at  W,  &c.  ■  The  inquest  waa  taken  at  bar, 
and  the  wife  appeared  in  evidence,  declaring 
herself  to  be  the  same  woman  who  was  said  to 
be  dead,  and  was  known  by  others  in  theoomi. 
The  jury  found,  that  the  wife  was  dead,  as  the 
plaintiff  had  assigned  for  error:   and  all  the 
Court  were  astonished  at  this  verdict,  which 
found  the  woman  dead,  when  she  apiiearsd  at 
the  bar  alive ;    and  the  record  of  the  writ  of 
maintenance  was  viewed ;    and  by  ihat  it  sp- 
peared,  that  at  the  day  of  Nisi  Prius  in  the  said- 
writ  of  maintenance,  the  wife  appeared  ia  ber 
proper  person,  which  day  waa  four  days  after 
the  day  the  verdict  finda  she  died.     CHEmB. 

It  b  proved  by  this  record,  that  the  wife  was 
alive  four  days  after  the  verdict  says  she  was 
dead :  it  seemed  to  him,  that  this  verdict  is  no- 
thing to  the  purpose,  but  is  a  jeofail,  to  try  a 
thine  which  is  contrary  to  the  record. 

Afterwards  Cheine  assembled  all  the  judges; 
and  their  opinion  was,  that  the  verdict  was- 
nothing  to  the  purpose,  and  is  a  jeofail :  for  a 
matter  of  record  bmre  the  justices  shall  not  be 
put  in  averment,  but  ahall  be  tried  by  the  record 
Itself;  and  though  the  verdict  has  found  coo-' 
trary  to  that  which  is  proved  by  the  record,  it 
is  nothing  to  the  purpose ;  for  the  verdict  can- 
not defeat  the  record,  nor  is  it  of  so  gnreat  force 
as  the  record :  and  if  the  Court  had  been  ap- 
prized of  the  record  before  inquest  taken,  toe 
inquest  ought  not  to  have  been  token,  becanse 
of  the  record ;  andabe  waa  prov^  to  be  alive 
four  days  after  she  was  alledged  to  be  dead :  bat 

*  For  that  oollectbn  derives  its  'authority 
from  the  deed ;  and  thereforemust  of  iiself  ijiu 
and  come  to  nothing,  when  it  ia  opposite  to  lot 
deedoftwhichitbaooUeotion.  OUhert^i  1^*^ 
of  Evidence,  p.  98. 
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if  tiie  reonrd  had  not  pro?cd  her  alive,  thett  the 
plaintiff  would  hare  beeo  intitled  to  judg^meot 

Bel  io  the  preaeDt  case,  oo  ooDtradiction  is 
bere  foand,  not  even  by  implication:  for, 
thofigh  il  may  be  aaid,  that  heie  was  no  rob- 
•beiy,  becanae  Salmon  waa  oonieotingi  yet  in 
all  robberiea  there  ia  aome  degree  of  aasent,  and 
that  b  to  avoid  the  injury  which  is  threatened 
the  person  robbed.  If  a  man  ia  fekmionsly  as- 
ianlled,  and  made  to  swear  to  bring  money  to 
aoch  a  place,  and  he  doea  it ;  this  iadetemuned 
to  be  a  robbery,  thoogh  done  with  the  assent 
ef  the  person  robbed.  And  yonr  lordships 
cannot,  without  shaking  the  principles  of  law,, 
any  there  is  no  robbery  committed,  when  it  is 
foand  by  the  jury  that  there  is. 

I  apprehend,  my  lords,  it  is  a  rule  in  law, 
Uiat  acccasaries  shall  not  be  tried  till  the  guilt. 
af  the  principals  is  established,  and  the  reason 
is,  to  avoid  contradictory  verdicts  upon  the 
aaase  fact.«  [Vide  Brooke  Coron.  117.  40 
Aas.  p.  8.  Fitz.  CoroD.  33.]  There  would  be 
a  subversion  of  all  law,  if  accessaries,  who  can- 
JMC  be  tried  till  the  guilt  of  the  princioals  is 
established,  should  upon  their  trial  be  allowed 
to  controvert  whether  there  has. been  a  rob- 
bery or  no.  I  hope,  therefore,  it  is  plain  that 
thm  waa  a  robbery  committed  upon  Salmon  ; 
Ibr  as  to  the  potiing  in  fear,  the  common  law 
did  not  require  it,  only,  required  a  taking  by 
violence.  It  is  found,  that  Salmon  was  as- 
saulted, and  he  might  be  put  in  fear. 

I  conae  now,  my  lords,  to  the  second  part  of 
the  first  general  question,  viz.  That  the  princi- 
pals have  been  convicted.  This  is  found  by 
the  verdict;  it  is  also  foabd,  that  Blee  was  one 
ef  the  robbers.  It  may  be  said,  perhaps,  that 
the  defendants  were  only  accessaries  to  Blee, 
and  he  to  Kelly  and  Elfis ;  whereas  they  are 
indicted  for  bieiog  accessaries  to  Kelly  and 
Ellis.  But  I  apprehend  that  by  tbe  law,  a 
man  may  be  accessary  to  one  or  more.  It  is 
fimad,  that  the  agreement  was,  that  Kelly  and 
EUia  should  commit  the  fact,  and  Blee  procure 
them :  therefore  it  does  not  follow,  that  the  de- 
feadanto  were  accessaries  to  Blee.  I  adinit, 
that,  if  the  defendants  had  been  indicted  as  ao- 
eessariea  to  Blee,  not  to  Kelly  and  Ellis,  there 
might  have  been  some  doubt,  but  now  there 
can  be  none :  for  when  the  principals  are  con- 
victed, tbe  defendants  cannot  say,  we  were  ac- 
cessaries to  three ;  but  tbe  question  is,  Were 
yon  not  accessaries  to  two  ? 

It  is  found,  that  tbe  original  fact  was  com- 
mitted by  Kelly  and  Elus ;  and,  as  to  the  pre- 
tmoe  of  stealing  linen,  that  waa  the  artifice 
by  which  theee  poor  lada  were  to  be  entrap- 
ped;  it  was  not  toe  fact  intended  to  be  commit- 
ted, nor  waa  it  the  fact  which  was  committed : 
fiir  tbe  agreement  at  the  Bell  was,  that  Blee 
should  procure  two  persons  to  rob  Salmon,  and 
that  he  ahould  inform  them,  he  would  assist 
tbem  in  stealing  some  linen  in  the  parish  of 
Jkptford,  . 

•  I3be  Leaeb's  Bawkins's  Floia  of  the 
CroffBt  h.  il,  c.  S9, 1.  47. 


'  Tfaeie  are  many  cases  in  Kevling  where 
these  pretences  have  been  rejecte<(,  particularly 
p.  44,  where  some  roeues  influenced  a  consta- 
ble to  break  open  the  £K>r  of  a  house,  and  there- 
upon they  entered  and  rifled  it;  this  was  ad- 
judged mirglary;  and  it  was  re-determined  in 
17^,  in  tbe  case  of  the  King  and  Comwell.f 

'  t  This  Joshna  Comwell  was  footman  to 
Nichohs  Fenwick,  esq.  and  in  October  ses- 
sions, in  sir  Richard  Brocas's  mayoralty, 
1730,  "  He,  and  Thomas  Rivers,  of  St.  Bo- 
tolpb  Aldgate,  were  mdicted  at  the  Old  Bailey, 
for  burglariooaly  breaking  tbe  house  of  the  said 
Nicholas  Fenwick,  and  stealing  divers  piecea 
of  plate,  to  tbe  value  of  85/.  and  Holhuid  shirts 
to  tbe  value  of  SOl.  and  other  goods,  on  the  8th 
of  September.  Tbe  loss  of  tbe  goods  was 
proved  by  Mr.  Fenwick  and  others,  tfiough  no 
oreaking  open  tbe  house  appeared;'  but  he 
found  part  of  his  plate  by  tbe  direction  of 
John  Girst,  an  accomplice,  who  swore,  That 
after  divers  consultations  with  Cornwell,  one 
Sunday  evening,  about  robbing  Mr.  Fenwick's 
house,  it  was  agreed,  that  he  and  Rivers  should 
do  it  00  the  Tuesday  following.  Accordingly, 
Girst  and  Rivers  came  to  Mr.  renwick's  house 
about  two  o'clock  in  the  morning,  and  found 
Comwell  stending  in  his  shirt,  with  the  door 
open,  peeping  out  for  tbem ;  that  they  went  in, 
and  GornwelT  opened  the  door  of  the  beaufet, 
and  there  was  a  caudle  burning  in  a  silver  can« 
dlestick,  and  Cornwell  took  out  the  plate,  and 
set  it  on  the  carpet  on  a  table,  and  then  went 
and  fetehed  the  nafikins  and  linen  out  of  a  bu- 
reau, and  tbe  lady's  laced  bead,  the  tea-equi- 
page, and  two  silver  castors;  Rivers  bundled 
them  up.  He  and  Rivers  cafried  all  to  Rivecs'e 
lodgings,  and  Rivers  afterwards  pawned  them 
to  one  Grub,  who  swore  be  took  in  fiftv-sijc 
ounces  of  tbe  plate  of  Rivers."  Tbe  fact  being 
plainly  proved,  the  jury  found  Rivers  Guilty, 
Death :  but  as  to  Cornwell,  it  being  a  new 
point,  the  Court  directed  the  jury  to  find  a  spe- 
cial verdict. 

In  December  sessions  following,  tbe  Court 
ordered  Joshua  Cornwell  to  the  bar,  and  told 
him.  That  tbe  opening  the  door  of  bis  inaster'a 
bpuse  in  the  night-time,  and  letting  in  two 
persons  to  rob  him  (on  which  the  jury  brought 
in  a  special  verdict  last  sessions,)  was  referred 
to  the  twelve  judges,  who  adjudged  his  case 
to  be  burglary,  and  he  received  sentence  of 
death.* 

I&vers  was  executed  at  Tyburn,  Monday, 
November  16,  1730 ;  and  Joshua  Comwell 
waa  hanged  at  Tybura,  Wednesday,  December 
S3,  following.  He  owned,  "  That  by  the  per- 
suasion of  Rivets  and  Girst,  while  in  Mr.  Fen- 
wick's  service,  he  conspired  with  them  to  rob 
his  master ;  which  aocordingljf  be  did,  b/ 
opening  tbe  back-door,  and  letting  them  in, 
and  then  suffering  them  to  take  away  the  goods 

*  See  East's  Pleas  of  the  Crown,  c.  iS,  a. 
S,  and  Leach's  Hawkins'a  Pleas  of  the  Crows, 
book  1|  Q,  $8, 1. 14* 
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i  come  DOW  to  the  thit'd  and'lastpart  of  the 
tint  general  queitjoo :  Whether  all  the  defen- 
dante.  or  any  of  them,  have  committed  audi 
thingfs  aa  wih  make  them  aiders,  commandert, 
and  lAettors  of  the  robbery  ? 

Under  this  head  1  intended  to  inquire, 

1.  Into  the  nature  of  accesaariea  before  the 
&ct:  and^ 

S.  Whether  there  is  any  material  difference 
in  the  case  of  Salmon  frdm  any  of  the  restT 

But  as  I  hare  already  taken  op  so  much  of 
your  lordships*  time,  1  shall  leave  that  which 
relates  to  Salmon,  to  the  learned  gentleman 
who  is  to  speak  next. 

As  to  the  first,  the  nature  of  aecessarlet ; 

By  tbe  common  law,  the  person  alone  who 
committed  the  hci  was  deemed  tbe  principal, 
and  those  who  procured  it  to  be  done  '  qudi- 
conque  .mode,'  who  contrived  it,  plotted  it, 
counselled,  and  assisted,  were  accessaries  be- 
ibre  the  fact ;  and  the  trial  was  posterior  in 
respect  of  the  commission,  becauae  the  exist* 
ence  of  tbe  crime  waa  to  be  first  examined  into ; 
for  before  then  it  conid  not  be  known,  whether 
they  bad  been  guilty  of  a  crime  or  no.  But 
when  tbe  fact  was  established,  they  proceeded 
*  Inverse  ordioe,'  and  he  that  first  counselled 
was  last  tried,  as  appears  fVom  Bracton,  b.  3, 
cap.  19,  p.  138,  sect.  4, 5,  and  p.  199,  sect.  10, 
11,  where  he  makes  use  of  the  words,  *  fi>rtia, 
pneceptom,  auxilioin,*  which  three  sorts  in- 
clude all  sorts  of  persons  who  contribute  to,  or 
in  any  wise  assist  to  the  commission  of  the  fact. 

In  sect.  5,  he  has  the  particular  form  of  an 
appeal.  Staunford,  in  his  Pleas  of  tbe  Crown, 
b.  1,  c.  45,  p.  40,  41,  wbich  is  an  abiidfmeut 
of  Bracton,  says,  Thai  In  an  appeal  of  felony 
an  the  prindpab  and  accessaries  must  be  join- 
ed ;  and  there  be  describes  accessaries  wils : 
«<  Qui  venit,  vel.tenuit,  vel  TinxiC  eun,  re!  fnlt 
In  auxilio  vd  consilio  qualicunque  miodo,  vel 
prttceptp  vel  mandato,  ^bo  mam  ipae  C.  in- 
lerfectus  fuit.**  flliis  is  verbatim  noni  Brac- 
too.l 

These  words  are  general,  but  prove  what  the 
law  at  that  time  was ;  he  was  accessarjr,  of 
whom  It  oiigbt  he  said,  *  qui  fuit  in  consilio ;' 
and  he  alone  was  not  an  accessary,  whom  the 
jury  fomd  to  be  *  nuUo  modoin  consilio,'  wbicii 
IS  only  tbe  negative.  So  Pleta,  b.  1,  c.  fS,  p. 
93,  34.  These  days  bad  not  arrived  at  that 
critical  ikifl ;  they  thought  it  was  the  partici- 
pation of  guilt  which  constituted  the  crime. 

The  «tory  of  Tarqoin  *  in  Livy  is  a  similar 

^»— ■  ■  ■  ^— ^—  '  ■  ..1 

mentioned  in  the  indictment,  with  many  others : 
1>ut  said,  be  did  not  hand  out  the  goods,  as 
Giist  swore,  luit  onl^  shewed  then  where  the^ 
Were ;  and  tben  Rivers  bundled  them  upland 
Ibey  carried  them  off  to  bis  lodgings.^ 

*  The  Gabii,  wbo  bad  met  wim  some  suc- 
'  cess  against  the  Romans,  unanimously  chose 
ISextas  Tarqoinitts  fbr  their  governor :  **  f  ta- 
guft  postquam  #atis  virium  colTectuin  ad  omnes 
conatus  videbat,  (sic.  S^'Xtus  Tarqtiinius)  turn  ^ 
aiib  unum  sciscitsctum  Romam  ad  patrem  rait- 
tity  quidnam  se  facere  veliet  t  qutndoqsidem  ut  I 


ease;  and  no  one  can  donbt,  but  that  be  was 
accessary  before  the  fast,  though  he  i^oke  nol, 
tboogh  he  saw  not  bis  son  Scxtus.  There  is  a 
like  story  of  Thrasibolas  aocf  Periander  of  €>#• 
rinth,  related  in  Herodotus  and  Aristotle. 

The  Mirvor,  eap.  1,  sect.  19,  page  4f,  fi« 
more  particular^  and  recites  nine  lusds  of  ao- 
vessanvs . 

1.  Those  who  command. 

t.  Tllbae  who  conceal. 

8.  Those  who  allow  or  eoneent. 

4-  Those  who p— 

0.  Tliose  who  aid. 

0.  Tboae  who  are  partners  in  tbe  gain. 

f .  Those  wbo  knew  it,  and  did  not  dlottib  k 
by  defence  or  excuse. 

8.  Those  who  reoeived  them  knowingly. 

9.  Those  wbo  are  In  the  force. 

Thus  Coke's  Instit.  189,  in  tbe  Comment  on 
the  Statute  of  Westminster,  c.  14,  Aoeesaariea 
before  the  fiict  are  divided  intb  three  braodMS^ 
Commandment,  Foree,  and  Aid. 

Freceptum.  Under  this  are  ondevatood  all 
those  that  incite,  procure,  set  on,  or  stir  up 
any  ether  to  do  the  fact,  and  are  not  preaeiit 
when  tbe  fiu^  is  done. 

Fortia  is  a-  word  of  art,  and  properiy  aigiii* 
fies  the  fumisfaing  a  weapon  of  foree  to  do  tbs 
fact,  by  force  of  which  tbe  fttct  is  committed, 
and  be  that  ftiroisheth  is  not  present  when  the 
fact  ia  done ;  and  cites  Bracton,  b.  3,  page  13^« 
*'  Ubi  factum  nullum,  ibf  fortia  nulla,  nee  pr«- 
ceptum  nocere  debet;"  and  i^in,  '*  Tuinus« 
fortia,  et  prsceptum  generant  unicum  factum'; 
oou  esset  vulnus  forte,  si  non  adfulsset  fortia  i 
nee  vulnus,  nee  ibfiia,  nisi  prseceptum  pr^eea* 
aisset."  And  sometimes,  in  a  large  aensci  for 
any  that  is  accessary  befbre^e  fact. 

Ausilium,  Under  this  word  are  to  be  cona« 
prebended  all  persons  counselling,  abetting^ 
plottbisr,  assenting,  consenting,  and  encourar* 
ing  to  do  ^he  fact,  and  are  not  present  when  the 
act  is  done ;  for,  if  present,  they  are  principala. 
Before  the  time  of  Henry  tbe  4tb,  there  was 
1Y0  distinction  between  present  and  not,  bat 
only  be  who  struck  the  stroke  was  principal  ^ 
the  otbers,  who  were  present,  were  accessa- 
rie8«  Flowden  98  and  100.  Fttz.  Coron.  93« 
Brooke  Coron.  118.    The  word  *  procure 'in 

'■  I  I   I    ipl  II—.  I.    .       -I  11         I   ■       il.i.      .Ml     ■  ■       ■■■■       ^11       ■ 

omnia  unus  Oabiis  posset  ei  Dii  de  diiisent.  Hiiic 
nuncio,  quia  credo  dubiie  fidei  videbdtur,  nibil 
voce  responsum  est.  Rex,  ve|ut  deliberabiaiw 
dus,  in  nortum  sdions  transit,  sequente  nuncio 
fitii,  ubi  inambnfans  tacitus^  summa  papaveroni 
capita  di^t  ur  baculo  decnssisse.  Interrogandp 
expectandoque  responsum  nnnciiis  fessu^,  nt 
re  imperfecta,  redit  Qabios :  quss  dixerit  ipso^ 
qusqiie  viderit,  rfftrt ;  sen  ira,  seu  odio,  sofi 
isuperiiia  iosita  ingenio,  nullam  etm  vocem 
emisisse.  Sexto  ubi,  quid  vettet  parens,  quidvjb 
praeciperet  tantit  smbitgibiis,  patuit ;  primores 
civitatis,  criruiniindo  alios  apiid  populum,  alios 
aua  ipsos  invidia  opportunoa  interemit ;  muhi 
palam ;  quidain,  in  quibiis  uunus  soeciosa  cri- 
mlnalio  erat  futura,  clam  iaterfoctL*'  ilv.  li^ 
l»Gap.64." 
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often  used  by  Brooke  Coron.  19,  104,  188. 
Fitz.  CoroD.  33. 

The  view  of  the  common  law  was  to  prerent, 
if  not  prevent  to  punish,  all  those  who  should 
stir  ap  any  one  to  commit  a  felony :  and  the 
Ia;r  respects  the  intention.  ^ 

The  law  of  Enj^land  is  not  a  cobweh,  which 
offenders  may  slip  through  by  heing  greater 
TiUaina  than  are  allowed  ^by  the  laws  of  other 
aalioBS ;  and  1  hope  this  kind  of  calm  and  de- 
liherate  TiUainy  shall  not  escape  by  a  <^ri- 
tidsm. 

Bat  it  may  be  said,  that  the  Terdtct  has  not 
found  any^  communication  by  express  words. 
But  this  will  make  no  difference,  whether  they 
did  it  by  Blee,  or  by  letter,  or  by  any  sign ; 
for,  by  whatever  method  it  is  done,  they  did  it: 
and,  though  there  were  no  wordA,  they  shall  be 


Suppose  a  person  should  plot  high  treason, 
and  employ  another  to  kill  the  king :  here  he 
is  not  priBcip»al ;  but  is  he  not  accessary  F 
Certainly  he  is.-  It  would  be  very  singular, 
after  all  the  encomiums  that  have  been  given  to 
the  edmuDon  law  of  England,  if  this  should  not 
be  the  law  of  the  land,  when  it  is  the  law  of  all 
the  nations  in  the  world.  Julius  Clarus,  in  his 
Practica  Criminalis,  b.  5,  q.  89,  puts  this  case: 
If  a  messenger  is  employed  by  A, -to  convey  a 
letter  to  B,  which  letter  advises  B  to  commit  a 
folooyy  and  the  felony  is  committed,  they  are 
all  three  to  he  punished  with  the  same  puoish- 
ment.  But  there  is^  my  lords,  a  case  of  the 
highest  authority,  that  is,  that  of  Ahab  and 
Naboth,  1  Kings,  c.  S4.  (and  very  artfully 
recited  it  before  he  mentioned  the  authority.) 
Can  any  one  say,  that  Ahab  was  not  an  acces- 
sary, thouffh  he  spoke  not  at  all  P  I  need  not 
cite  cases  from  histories  of  other  nations,  when 
sir  Thomas  Overbury's  case,  [Vol.  %  p.  911, 
of  this  Collection]  is  so  applicable  to  theSpresent 
ease.  There  was  only  one  principal  convicted, 
though  there  were  six  accessaries  ;  and  five 
convicted,  though  the  poison  passed  through 
three  or  four  hands ;  and  Ff anklin  was  exe- 
cuted. 

Where  then  is  the  reason  of  the  law,  that 
am,  this  consent  must  be  in  express  words  P 
The  consent  is  the  crime,  and  that  the  jury 
have  found ;  and  that  that  is  sufficient,  ap- 
pears from  Plowdeh  473-4.  Saunders  and 
Archer's  case.  Where  Archer  counselled 
8amiders,  who  wanted  to  get  rid  of  his  wife,  to 
give  her  poison  in  a  roasted  apple,  which  he 
accordingly  did  ;  and  the  wife  was  going  to 
give  some  of  it  to  their  child,  whom  Saunders 
was  very  fond  of:  whereupon  he  endeavoured 
to  dissuade  her  from  giving  it,  saying,  It  is  not 
good  for  children  ;  but  the  wife  answered.  It  is 
better  for  it  than  for  me,  and  gave  the  child 
some :  but  the  wife  lived,  and  the  child  died. 
Bere  Saunders  was  guilty  of  murder,  though 
he  intended  none  to  the  child  ;  because  his  in- 
tention was  to  murder.  But  as  to  Archer,  the 
question  was,  Whether  he  was  accessary  P 
And  though  the  judges  in  this  case  were  t»f 
opiakm  that  he  was  not,  y«t  they  thought  it 
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more  proper  that  he  should  be  delivered  by  a 
pardon  than  otherwise,  and  acconlingly  they 
kept  him  in  prison  from  one  sessions  to  an* 
other,  till  he  procured  a  pardon :  and  Plowden, 
the  reporter,  says,  it  was  his  opinion,  that  who- 
ever counsels  or  commands  an  evil  thing, 
should  be  judged  accessary  to  all  which  fol- 
Ibwsfrom  that  evil  action,  but  not  from  any 
distinct  thing.  If  I  command  one  to  strike  or 
rob  another,  and  he  kills  him,  I  am  accessary 
to  the  murder,  because  it  is  done  in  conse-* 
quence  of  my  command.  The  same,  if  J  com* 
mand  one  to  burn  a  particular  house,  and  he 
does  it  pursuant  to  my  command ;  but  if  he 
burns  another  house,  tub  is  not  in  consequence 
of  my  command. 

I  come  now,  my  lords,  to  the  second  general 
question,  which  is.  Whether  the  defendants 
are  deprived  of  their  clergy  P  And  if  the  first 
proposition  is  established,  I  apprehend  they  are. 
This  question  depends  on  the  construction  of 
the  acts  of  the  4th  and  5th  of  Philip  and 
Mary,  cap.  4,  and  the  3d  and  4th  of  William 
and  Mary,  cap.  9. 

The  4th  and  5th  of  Philip  aud  Mary,  is  for 
the  due  punishment  of  such  as  command,  coun- 
sel, or  hire  any  person  to  commit  any  felouyy 
and  deprives  them  of  their  clergy. 

The  3d  and  4th  of  William  and  Mary  de< 
prives  those  of  clergy,  who  shall  comfort,  aid, 
abet,  assist,  counsel,  hire,  or  command  any 
person  to  oommit  felony. 

These  Acts  constitute  no  new  offence ;  they 
follow  the  common  law,  and  are  soppletory, 
and  speak  of  an  offence  known  at  commoa 
law ;  and  I  submit  it,  that  if  your  lordships 
determine  these  men  to  be  accessaries  beforo 
the  fact,  unless  the  king  interposes  his  mercy, 
they  must  be  executed.  If  a  statute  speaks  of 
matters  known  at  common  law,  it  must,  as  to 
that  matter,  be  constrned  and  extended  accord- 
ing to  the  common  law.  Hobart  98.  Coke 
Lit.  381.  6  Modern  143. 

This  is  no  new  case ;  for  in  a  similar  case  it- 
is  determined,  that  if  a  statute  is  made  supple- 
tory  to  the  common  law,  and  taking  away  the 
clergy i  it  must  be  construed  literally,  Jen- 
kins, 2  Cent.  97.  The  statutes  S3  H.  8,  and 
S7  £dw.  3,  which  take  away  clergy,  are 
pro  bono  publico;  therefore  to  be  tiJcen  by 
equity. 

But  it  may  be  said,  that  the  words''  excite,* 
<  procure,'  Sec.  are  not  in  the  acts  of  Philip  and 
Mary,  and  William  and  Mary :  but  this  will 
make  no  difference ;  for,  1  Anderson  194,  the 
words  of  the  indictment  were,  excitavit,  movii^ 
etprocuravit :  resolved,  that  the  indictment 
was  good,  though  the  word  '  counsel'  was  out ; 
for  it  b  not  possible  to  excite,  move,  and  pro- 
cure, without  counselling. 

Mr.  Madan,  oh  the  same  nde,  states 'tha 
question  as  Mr.  Hume  did.  I  shall  take  notice 
of  the  wonl '  aid ;'  and  I  apprehend,  my  lords, 
that  the  defendants  will  certainly  fiill  within  the 
sense  of  aiding.  In  Hale's  Pleas  of  the  Crown , 
page  616,  there  is  a  definition  of  accessaries, 
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iriz.  That  which  makei  an  acoeanry  before 
Ibe  fact,  is  oommaod,  cooniel,  abetment,  w 
procttremeot,  by  one  to  aoother,to  dommit  a  fe- 
lony, when  the  oommander  or  eooneellor  is  ab- 
sent at  the  time  of  the  fdeny  eommitted ;  for  if 
he  be  preaent,  he  is  principal.  But  in  the  case 
pf  poisoning,  a  man  may  be  principa],  though 
absent,  as  in  Vauz's  case,  4  Coke  44,  6  Hale's 
p.  C.  If  a  man  is  indicted  as  nrincipal,  and 
acquitted,  he  shall  not  be  indictea  as  accessary 
before  the  fact,  Stamford  105.  and  3  £dw.  8, 
150. 383.  Fitz.  Goron.*  8o  that  Salmon,  it 
nay  be  said,  is  no  accessary  before  the  fact 
f  and  if  he  is  to  be  looked  iip3n  as  a  principal, 
he  will  not  come  under  this  mdictmeni)  because 
he  was  present  when  the  fact  was.  done.  This 
is  absurd;  for  the  fact  could  not  hare  been 
done,  if  be  had  not  been  present  Because  he 
was  at  Deptford  when  the  fact  wasoommitled, 
therefore  not  at  the  Bell  when  oontrived  j  this 
is  a  plain  nofi  le^tVur. 
1  shall  now  consider, 

1.  Whether  yomr  lordships  can  .consider  itio 

he  a  robfaNery  on  Salmon,  as  the  indiet* 

ment  is  for  potting  in  £E»ar,  which  could 

not  have  hi^^pened,  if  he  purposely  put 

himself  in  the  way  f 

3.  Whether  the  prisoners,  as  they  never 

spoke  to  Kelly  and  Ellis,  are  guihy  of 

being  accessaries  F 

S.  Whether,  as  the  prisoners  agfeed.that 

Blee  should  tell  Kdly  and  Bibtbat  he 

could  assist  them  to  steal  Jioen,  this  will 

alter  the  case,  .as  Blee  enticed  them  to 

commit  .one  fokwy,  and  they  committed 

another? 

•    1.  The  junr  have  found  the  record  of  the 

COUTictwn  of  &elly  and  Ellis  prout^  and  your 

lordships  and  thi  whole  world  are  estopped  to 

«ay  the  contrary,  viz.  That  a  robbery  hM  not 

been  committed:    for  to    say   that  SalsMn 

was  not  robbed,  is  to  say  against  that  locoitl, 

wbich  the  j  ury  have  fonnd  to  be  true.    Thsir^ 

cord  lies  before  your  lordships,  as  part  of  the 

•peoial  verdict,  and  records  cannot  be  contra- 

flicted.  Coke  Lit.  117.  b.  Id.  SCO. 

In  lord  LoTat's  case,  the  crown  called  Mr. 
Murray  as  evidence  against  him  :  .lord  l^vat 
objected  to  him,  as  he  stood  attainted  of  high 
treason  :  it  was  there  said^  he  had  been  pro^ 
ceeded  a^mst  in  the  King's-beneh  for  not 
anrrendenng  within  the  time  limited.  Mr. 
Homy  pleaded,  he  did  surrender  himself 
tvithin  the  time  limited  b  v  the  act  of  attainder ; 
^nd  the  attorney-general  confessed  his  plea  to 
^  true :  how  md  he  prore  thisf  By  the  leoovd 
0f  the  admission  of  his  plea  to  he  tmcf  And 
if  your  lordships  determine  this  to  be  no  rob* 
hvy^  it  Im  not  only  orertoming  the  crij|inal 
convidion  of  Kelly  and  Ellis,  but  also  thelnd* 
logof  the  present  jury. 

'The  matter  now  tofaeceniidetcd  is  not,  whe- 
ther a  ffobbery  was.  committed,  hy  Eetty  and 
>Ellis,  but  whether  the  prisoneife  are  guflty  of 

<* ■  I        H  >l       ■        >i  
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coqnsstHng  them  to  do  it  The  |Mris  of  tli# 
finding  of  the  jury,  subaequent  .toiihe  indio^ 
of  the  reoQfdy  are  now  to  he  kieked  upon,  as 
upon  private  knowledge,  Plowden,  88.  h.  Tbm 
jury  cannot  find  tbe  record  in  one  part,  and 
contradict  it  in  another* 

Whoever  counsels  a  felony  or  nsbbery  to  bm 
done,  is  aocaasary  hefore  the  foci :  4he  defon« 
dants  counselM,  &c.  gy^oacecsoaries  before 
the  fact.  That  they  did  counsel*  is  found  in 
the  special  verdict;  and  the  thin! |>ropesition 
follows  from  the  premisses. 

But  it  is  Mid,  that  the  defendanto  conBodled 
Ble^e  to  counaal  Kelly  and  Ellis. 

1.  What  is  oounsaUittg,  within  the  neaniiy 
of  the  statutes?  Procuring,  moving,  are  onljr 
species  of  counsdliog,  and  shall  be  good  m  mm 
indictment,  though  the  word  *  couweUing'  je 
left  outy  1  Anderson,  194.  And  I  insist,  that 
by  theword  «ooitn^'  is  not  meant  counsBUiji|r 
hy  word,  of  month  .coly«  though  the  oaconi 
count  of  the  iadtctment  dees  not  conclude  wiih 
a '  oontra  focmasn  statuti  ;*  hut  having  the  wont 
^coonseP  in  if,  it  will  be  anfficieBty  1  fl.  P.  C. 
535*  Amanoiay-heacqeiltcd  jopmiaaiadieU 
mentwhichconcuides  ^ccola  formnmstatnti/ 
end  found  guilty  oLsimple  fotony  at  coasoMn 
law. 

Kelly  and  Ellis  «sre  csen  and  appvaved  cf 
by  all  the  priaonecs,  iUfora8lcanilml,tlua 
indictment  ja  the  same  as  all  indictosoito  for 
acceasaries.  Thegiatof  thetndistowntiathe 
connseUing. 

A  generaL  malice  is  transferable  to  any  mm 
a  man  meete  with ;  .as 

•EUrticular  malice  to  citfe  V^nua  may  te 
transfenhle  to  cnother :  aa  in  damidcrs'sCase, 
Pbwden,  473.  The  indirtment  is,  K  ea  intoir* 
f  tione  folonioh  pnebuit^*  and  reached  to  one  ool 
intended ;  so  <  ca  intentione  f elonk^  perDussit,' 
will  leash  one  who  did  not  strike  et  all  $  foe 
the  stieke  of  ooec^taids  to  all  that  were  pie* 
scot  and  abettmg,  Plowdeut  08. 

3.  Ifthedefondantohadaeveraeen  Ellis  004 
KeUy,  the  genecal  oomnnmd  to  Blee,  to  pre* 
core  two  persons  to  rob,  would,  by  operation  cC 
law,  opchite  against  the  defeadaBts,  as  sooa  ae 
BUis  and  Kelly  were  procored. 

Counsel  even  agahMrt  oncaot*  in  varum  um^ 
*  iuT^^  if  when  4»e  parson  is  in  being,  the 
counsel  isfoUowed,  it  will  make  the  conneeUor 
accessery>  Bycr,  186,  a.  Blee  did  nothing, 
said  nothing,  without  the  advice  and  consort 
daU  the  prisoners. 

8.  Blee  was  diraotod  to  tell  KeUy  aad  BBis^ 
that  he  could  help  them  to  steal  aameliacaal 
J>eptford,  whichhe  did ;  huttoU  them  nothiag 
of  tne  iobbtng  Salmon. 

I  adsttt,  if  I  counsel  oCe  tocaaMakoaeap^i 
csBs.cf  fohmy,  and  he  commito  another,  I  am 
Jiotaecsasaiy,  H.  P.  C.  616.  So  m  H.  P.  C 
d^l8^  If  a  awn,  after  having  conaaeUed  ancthor 
tocommit  mmrder,  and,  before  the  foot  is  doae, 
repeats,  and  foihids  and  coaatcfmeads  it,  he 
is  not  aceesaary  if  the  murder  ia  conMniltad.  4f» 
In  thepresent  case,  if  the  defendanto  iatcadad 
ihat  JUly  and  BWn  ibovld  only  •toalgapn, 
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tftt^  nbA  whb'MnMi  by  chflBoe  ttid  ralK 
bed  Unit  IbedAndaiiirmiila  not  Immooemmty' 
t»ti>tnllb»5:  but  il  apponv  by  tbe  tMord 
tottecMilrary-;  thdriiilBBtioD-iMuilo  gvtthe 
i«««di«ftnd  byieC  of  porliimMit  and  ifae 
iokibilHitiQf  0optford;  «nd,  from  tbe  natore 
#f  fhnaelioai  Bke  oonM  nottell'tlim  the  de- 
4fii,ibr  it  wmM  bate  bow  dNmid  to'hat  e-iold 
IhMi  I  Ibr  how  cooM' Blee  know  SkdiDOD  winrid 
ho  thMf  Thai  noit  hsvo  stmck  them  ufon 

▲  leiheij  mo  oomMelledi  a  tMmy  mm^ 
and  a  robbery  wao^oommUiedae 


Bak^  if  idl  theeo  aifomenlO'thooM  fail,  the 
mfiiaMBl  *  ah  hiooDveiiieBlif  ii  oftfenvHowcd  to 
ho  of  gioal  weighty  mid  it  would  dertr? o  in  no- 
coflo  more  tlian  the  preoent.  ffad  I  been  aebed 
my*  opioJOBoyoB  moh  a-caee  a  tMt,  I  shodid 
aot  have  liefitatod  In  my  opinion :  hot  if,  iifter 

rnr  loiddiipo*  dotMrminatum  to  the  ooptraiy. 
oiioald  hoTO  the  eame  ctme  pot  to  me;  I 
ohould  toll  my  cUent,  That  provided  be  law 
■oty  ttoropofco  DOi  to  hiltt  that  committed  the 
murder,  ho  aaigbtTide  in  hii  coach,  and  langh 
aft  fail  fiiende,  while  th^  went  to  bo  hanged. 
The  deloDdonta  eeaaot  be  eaid  to  be  acoemary 
to  aa  aeoeeeary  ;  for  thafria,:  by  comtruoUon  oif 
law,  one  who  rooeiTea  another  before  the  fiwt, 
knowing  him  to  be  an  aoeenary. 

Bmit  moy  be  eaid,  afker  all,  that  I  bayo 
pradnced  no  case  in  point;  I  moat  oonfem, 
oAer  a  loor  and  diligent  aearch,  I  cannot  find 
one:  but  there  will  be  one ;  there  will*  be  a  re^ 
port  of  thkcaee,  aad  theKbg'aad>M*Daniel 
and  othcm  will  ho  a-  oaao  ia  point  hereafter. 


TVinify  Vaeatiam,  88  Geo.  If. 

July  28,  1/1^5. 

The  EXMa  agaimt  M^Danul  tmd  aihen. 

The  Jodges  met  again  at  Serjeaut's-Ion  Hall, 
to  bear  the  Arguments  in  faTOur  of  the 
Defendants; 

Mr.  BviRe  begged  leare  to  mention  a  case 
which  he  had  met  with  sinee  his  argnoaent^ 
wMeh  seemed  to  be  ap^icablo  to  the  picsent : 
that  was  the  ease  of  WiUiam  Betehier,  who  wea 
tried  at  the  OhI-Bailey,  in  the  mayorahy  of 
Robert  Aleop,  esq.  in  inne  sessions  175S,  N^ 
M5,  p.  S09,  and  rec6ted  the  case  at  large  i^rom 
the  Sessions- Paper,  viz. 

«<  m//t0ffi  BerfeAier  was  indicted,  for  that  he, 
on  the  king's  bighwajr,  on  WiUhun  Norton  did 
make  an  assault,  pottlag  htaa  in  oorporel  fl^r 
and  daaf^er  of  his  life,  and  taking  iVOitf  hUi  pei<> 
sen  'fire  aUlliii0i,  Jtene  S, 

<«  WUiiamNcrUmi  The  chaise  i»  the  J>0« 
▼ises  baling  beoe  robbed  two  or  three  tfsnes;  S9 
1  woo  infbrSied,  1  was  desiMto  gfo  in  it,  to  see 
if  1  could  take  the  thief,  whieltf  1  did  on  tbe  3d 
of'.  JoM^  tbont  half  am  boor  after  one  in  the 
morohitfi  1  goiintwthepost'CliMMiei  tkepos*^ 
biy  toGl  «oy  tho^pliiii  i^h^tw  ho^ had'heeii 


stopped  was  near  the  BalMVay  £k>nae,  bo« 
tween  Knigbtsbridge  and  ISensington.  As  we 
cease  near  the  honsoy  the  prisoner  came  to  uo 
on  foot,  and  said,  Driver,  elop!  He  held  • 
pistol  tmdor-boz  to  tbe  chaise,  and  said.  Your 
mmiey  dheetly,  yea*ttost  not  slay,  this  minote 
your  money.  {Jm  predoced  the  thider^box). 
1  said,  HooH  mghten  us;  I  bare  but  a  triflh^^ 
yon  shhll  have  it.  Then  I  said  to  the  gentl^-. 
men,  (there  were  thrse  in  the  chaiie)  give  yooi^ 
mMieyv  Icet  I  tooir  out  a  pistol  fitmi  my  cost 
pocket,  and  from  my  breeches  pocket  a  fiTe<^ 
shiHihg'  pleoe^'and  a  doHair,  atod*Md  the  pistol 
etfuMmediin'one  hand,  and'  the  modey  in  th<f 
other;  I  held  the  money  pretty  hard :  he  said; 
Put  ie  Id  my  hat.'  I  let  him  take  the  fire^ 
shillhirpCece  our  of  my  hand :  as  soon  as  h# 
bad^uen  it,  I  snapped  my  pistol  at  him ;  it 
didpnot gooff:  he  staggered  Imck,  and  held  up 
hislhands,  andeald,  OXord !  O  Lord  \  I  jumped 
outof  thecbhise;  he  ran  away,  and  I  after 
himi  about  six  or  seren  hundred  yards ;  and! 
there  took  him'.  I  hit  him  ahlow  on  his  back  ; 
he  beoged  for  avercy  on  bis  knees.  I  took  hie 
neckcloth  M,  nnd  ued  his  bands  with  it,  and 
brought  him  back  to  the  chaise:  then  1  told 
the  MrtleflBen  m  the  chaise.  That  was  the  er^ 
rand  I  eaaseopon,  and  wished  them  a*' good 
journey ;  and  brseght  the  prisoner  to  London. 

**  Q.  Did  yon  lose  sight  of  him  in  the 
puianit? 

••  N^Hom,  Ks,  I  did  not,  nsy  lord ;  ir  was  a 
very  dear  moraiom 

«*  Q.  from  tht  Frh.  Ask  him  how  he  lires? 

'*  NoHim  to  the-Q,  1  keep  a  shop  in  Wych« 
street,  and  sometimes  i  take  a  thier. 

«•  Iff^^si  Mmenger, .  I  drore  the  posfii 
chaise.  ^  I  took  Mr.  Norton  in  the  chaiiBe  al 
Hyde4^k  comer;  and  told  him,  if  we  did 
not  naeet  the  highwayman  between  Knights^ 
bridge  and  Kensinglon,  we  should  not  meet 
him  at  all.  I  saw  him  coming,  and  said.  He 
is  coming,  get  tbe  pistol  ready.  He  came  up 
to  the  chaise,  and  ssid,  Your  money,  make 
haste,  your  money.  I  heard  the  pisiol  snap. 
The  prisoner  said,  O  Lord !  and  ran  away,  and 
Norton  after  him,  and  took  him. 

«  Q.  Did  you  oyer  lose  sight^of  him  tnihi 
porsoit  f— iMetfSi^er.  I  did,  for  a  little  time : 
the  pursttit  wm  not  above  Uiree  minutes.  I 
heard  the  prisoner  cry^  O  Lord!  the  moment 
he  was  taken. 

«<  Prtioaer's  Dtfenee.  I  leaiw  it  to  yoor 
lordship  and  the  honomable  Court. 

«•  Gmlty,  Death.** 

Mr.  Seijeant  Bwy,  I  hate  the  honour  of 
attending  yoor  lordships  as  coeosel  fbr  tbe 

Erisoners ;  end  I  must  own,  that  I  could  not 
iate  been  prerailed  upon  to  hate  been  counsel 
for  soclra  set  of  rogvce,  had  I  not  been  ap* 
pointed  by  yourlordsbipe. 

1  shall  consider  tbe  qneelion  mider  two  ge^ 
neral  pnmoeHkmst 
I.   Whether,  upon  the  slate  of  the  vcrdiel» 
it  does  appear,  that  any  robbery  wah 
eomuittsd  ht  nibi  aadi  Mly  r 
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11.  If  there  wai  a  robbery  committed  by 
tbem,  Whether  they  are  accessaries  in 
such  a  maooer  as  to  be  liable  to  any 
judgment  against  tbem  P 

I  shall  first  take  notice  of  the  objections 
which  have  been  raised  against  the  defendants. 
And  I  find  it  is  chiefly  insisted  on,  That  the 
jury  having  fouqd  the  record  proutf  is  sufficient 
proof  that  there  was  a  robbery ;  and  that  the 
defendants  are  thereby  estopped  to  say  the 
contrary. 

I  admit,  that  the  rules  laid  down  relating  to 
estoppels  shall  prevail  at  law.  But  it  is  as  to 
the  extent  of  those  roles  which  'I  contend  for ; 
and  I  insist  that  they  do  not  extend  to  parties 
that  are  not  privies  to  (he  record.  The  reason 
of  the  rules  of  law  in  this  case,  is,  that  t%re 
may  be  an  end  of  strife ;  for  the  witness  toMhe 
record  might  be  dead ;  and  therefore  rec^ds 
shall  bind  parties  and  privies,  but  shall  not 
bind  strangers.  There  is  another  reason :  par- 
ties to  the  record  may  have  an  attaint  for  a 
false  verdict,  on  the  modern  method  of  moving 
for  a  n^w  trial,  but  strangers  cannot. 

And  this  appears  from  Locke  and  Norbonne, 
d  Modem  141.  Trial  at  Bar  in  £l|ectment  for 
lands  in  Wiltshu-e.    The  case  was  this : 

**  Mary  Philpot,  in  1678,  madea  settlement; 
by  lease  and  release,  to  herself  for  life,  then  to' 
trustees  to  support  the  contingent  remainders; 
then  to  her  first,  second,  %nA  thh'd  soDf  In  tail 
male,  &c.  then  to  ThomM  Arundel  in  tail 
male,  &c.  It  was  objected  at  the  trial,  that 
the  had  no  power  to  make  such  a  settlement ; 
because,  ip  the  3^ear  1676,  her  husband  had 
iettled  the  lands  in  questioD  upon  her  for  life, 
and  upon  ^he  issue  of  his  body,  &c.  and  for 
want  of  such  issue,  then  upon  George  Philpot 
in  tail  male,  with  several  remainders  over,  re- 
mainder to  Mary  Philpot  in  fee ;  proviso  that, 
upon  a  tender  of  a  guinea  to  George  Philpot  by 
the  said  Mary,  the  limitations  as  to  him  should 
be  void.  George  Philpot  having  afterwards 
made  a  lease  of  this  land  to  try  the  title,  the 
trustees  brought  an  ejectment;  but  because  the 
tender  of  a  guinea  could  not  be  proved,  there 
was  a  verdict  for  the  defendant. '^ 

And  now  Mr.  Philpot  would  have  given  this 
Terdict  in  evidence  at  this  trial,  but  was  not 
auflercd  by  the  Court ;  for  if  one  man  hath  a 
title  to  seyeral  lauds,  and  if  he. should  bring 
ejectments  against  several  defeodants,  and  re- 
cover against  one,  he  shall  not  give  tiiat  verdict 
in  evidence  against  the  rest :  because  the  party, 
a£>fain8t  whom  the  verdict  was  had,  may  be  re- 
lieved aj^aiust  it  if  it  is  not  good,  but  the  rest 
cannot,  (hough  they  claim  under  the  same 
title,  and  all  make  the  same  defence. 

So  if  two  tenants  will  defend  a  title  in  eject- 
ment, and  a  verdict  be  had  sgaiustooe,  it  shall 
not  be  read  against  the  other,  unless  by  rule  of 
Court. 

But  if  an  ancestor  hath  a  Terdict,  the  heir 
may  give  it  in  evidence,  because  he  is  privy  to 
It ;  for  he  who  producetb  a  verdict  must  be  either 
party  or  piivy  to  it;  and  it  shaU  oef or  be  re- 


ceived against  difierent  persons,  if  it  dotfa  do* 
appear  that  they  are  antted  in  interest. 

Therefore  a  venltct  against  A  shall  ncTcr  be 
read  against  B ;  for  it  may  happen  that  nom 
did  not  make  a  good  defence,  which  the  other 
may  do. 

If  upon  the  writ  of  €ontra  Formam  Colla- 
tionis  a  recovery  is  had  against  the  abbot,  audt 
a  Scire  Facito  issoe  against  the  terre-tenaBty  he 
is  not  concluded  by  any  trial  had  against  the 
abbot,  3  Inst.  488.  [N.  B.  1  have  kieked 
into  the  anthoritiea  quoted,  but  cannot  find  atoy 
thing  in  pointy 

It  this  doctnne  which  the  gentlemen  have 
laid  down  relating  to  estoppels,  and  that  aeoes- 
saries  upon  their  trial  cannot  controvert  %hm 
robbery,  should  be  admitted, 

It  would, 

1.  Eocoanter  the  known  principles  of  na^ 
tural  justice. 

2.  Be  contrary  to  the  principles  of  Uw,  and 
the  practice  in  trials. 

3.  Contrary  to  anlhorities. 

Suppose  A  is  indicted  and  convicted  of  the 
murder  of  B,  and  C  ia  afterwards  tried  as  ac- 
cessary to  A,  and  upon  the  trial  the  prosecutor 
brings  the  record  of  the  conviction  of  A,  to 
prove  the  murder :  C  admits  that  he  did  giire 
such  counsel,  but  that  it  was  never  executed, 
for  B  is  still  alive,  and  offers  to  bring  proof  of 
it :  No,  sav  the  gentlemen,  here  is  a  reoordy 
which  says  he  was  murdered,  and  reeords  can- 
not be  contradicted ;  therefore  C  must  be  hang- 
ed. If  this  is  the  law  of  England,  it  ia  con- 
trary to  the  law  of  God.  But  it  mav  be  said, 
that,  in  such  a  case  the  crown  would  pardon  i 
but  that  is  a  favour.  Mercy  is  the  king's  pri- 
vilege, and  the  brightest  diadem  he  wears  ^ 
justice  is  the  peculiar  attribute  of  the  law. 

The  same  doctrine  with  that  I  have  laid 
down  holds  with  those  who  are  to  bring  • 
writ  of  error ;  for  none  can  bring  a  writ  of 
err«»r,  bat,  1.  Parties ;  8.  Privies ;  3.  Those 
who  may  receive  any  advantage  from  the  re- 
versal of  the  judgment :  but  it  is  contrary  to 
the  rules  of  law,  to  assign  error  contrary  to 
what  appears  upon  the  face  of  the  record,  1 
Rolle's  Abridgement,  747, 1, 3, 8, 4.  Dyer  90. 
5  Coke  39.  b.    Godbolt  377.    1  Leon.  S61.  . 

The  great  object  of  the  law  is  to  protect  tho 
innocent ;  the  punishment  of  the  guilty  is  only 
so  far  observed,  as  it  tends  to  protect  the  inno- 
cent ;  every  thing,  therefore,  which  tends  to 
destroy  the  innocent,  is  against  law.  So  re* 
cords  are  often  the  effects  of  perjury ;  and 
those  who  are  guilty  of  perjury  may  be^tried, 
notwithstanding  the  record  is  not  reversed.  A« 
for  instance,  A  is  indicted  for  assaulu'ng  B* 
To  prove  the  assault,  J.  S.  is  called  as  a  wit- 
ness, and  he  swears  he  saw  it :  afterwards  B 
indicts  J.  S.  for  pegury,  which  indictment  seta 
forth,  that  thete  was  such  an  indictment  found 
sgainst  A,  &c.  and  that  be  waa  found  gniltj 
upon  it,  &c.  Upon  this  trial,  the  first  thinff 
produced  is  the  record  of  A's  indictmeiity  whioa 
sets  forth,  that  A  was  indicted  and  found 
guilty.   It  would  be  iiDpoMiUe  therefov««  ao- 


7933  as  Ateatariet  to  a  Felony  before  the  Fact.         'A:  D.  I75& 


[794 


trndrng  to  the  doetrioe  the  ijfentlemeii  have 
laid  down,  that  J.  S.  could  be  tried ;  for  here  ii 
a  reoord  which  says,  that  A  was  convicted. — 
So  IB  Canoing's  case,  (p.  283.)  a  case  which 
baa  lately  happened,  and  has  made  a  great  deal 
•f  noise ;  1  was  concerned  in  it ;  and  upon  her 
trial,  the  reoord  of  the  cooTiction  of  Mary 
Sqauea  was  produced,  and  it  remains  still,  and 
Squires  is  subjept  to  all  the  disadvantages  at- 
fteadiii^it. 

It  is  said,  that  records  cannot  be  contradicted; 
bat  they  ofteft  are,  as  in  the  case  put.  A  re- 
cord is  no  evidence  in  some  cases ;  as  sup- 
pose the  above  case,  and  afWrwards  B  brings  an 
action  for- the  same  assault  against  A,  who  has 
keen  aiready  indicted  and  convicted,  the  recoM 
is  no  evidence.  I  speak  this  with  threat  de- 
ference to  your  lordships :  I  think  it  is  not  evi- 
dence, but  i  am  sure  it  is  not  conclusive. 

The  reason  why  accessaries  cannot  be  tried 
till  the  principal  is  convicted,  is  this :  the  prin- 
cipal best  knows,  whether  he  is  icuilty  or  no  ; 
and  therefore  is  best  able  to  make  his  defence. 
I  most  own,  the  case  cited  from  Brooke, 
Tit.  Verdict,  pi.  96,  by  Mr.  Hume,  has  an 
iiglv  aspect ;  but  upon  looking  into  the  year 
km  from  whence  it  is  abridged,  1  find  it  will 
answer  no  purpose  at  all ;  and  aa  it  is  a  case 
somewbat  curious,  1  b^  leave  to  mention  it 
(and  then  recited  the  Case,  quod  vide). 

It  was  insisted.  That  it  was  sufficient  to  say 
that  the  principal  was  convicted,  not  that  the 
principal  felon  waa  convicted:  the  reason  is, 
beeause,  upon  the  face  of  the  record,  the  con* 
vidion  is  a  presumptive  proof  of  it,  and  the 
accessary  may  endeavour  to  acquit  himself 
either  by  denying  the  counsel  or  the  principal 
feiony. 

I  apprehend  it  is  a  maxim,  That  in  all  spe- 
ctti  verdicts,  the  judges  will  only  judge  of 
what  the  jury  find  in  their  verdict,  and  so  it 
was  resolved  in  2  Siderfin  8.  Street  v.  Roberts. 
The  jury  finding  the  record,  is  no  ptoof  that 
it  is  true.  Their  finding  ia  of  the  fact  of  the 
enstence  of  the  record  :  and  your  lordships 
can  only  from  thence  judge  that  the  principals 
were  convicted,  sufficient  to  bring  the  aoces* 
series  to  their  trial.  The  question  then  is,  Whe* 
tber  this  special  verdict  finds,  that  any  felony 
was  committed  by  Kelly  and  Ellis  ? 

There  are  some  words  -in  the  verdkst  which 
I  consider  as  only  descriptive,  and  cbuse  to  lay 
sot  of  it:  «  feloniously  robbed.'-  The  office  of 
the  jary  is  to  find  the  fact,  and  leave  the  law 
to  the  nidgment  of  the  Court.  In  9  Co.  69, 
Hackally's  case,  exception  was  taken,  because 
it  war  not  found  by  the  verdict  that  the  said 
^  "MiBcktllyJelomcipercussit,  hat  percuisit  only ; 
9ed  wm  allocatur^  for,  the  reason  above.  If 
then  the  omitting  the  word  felomch  will  not 
hinder  the  fact  from  being  a  felony,  the  put- 
tiap^  it  in  will  not  make  it  a  felony.  Having 
stnpped  the  verdict  of  these  unnecessary  words, 
wbicn  the  jory  had  no  right  to  pot  in,  I  shall 
consider  the  nature  of  a  robbery ;  and  here,  in 
order  to  ooostitttto  a  robbery,  two  tbiogi  are 
iry: 


1.  Violence,  and  putting  in  fear.  - 

2.  A  taking  against  the  will. 

If  either  of  these  are  wanting,  there  is  no 
robbery.  S  Inst.  68.  Fear  constitutes  -  thn 
difference  between  a  robber  and  a  cut- purse. 

S.  The  taking  against  the  will ;  for  volenti 
nonfit  injuria.  So  Bracton,  b.  3,  fol.  150.  bl 
*<  Furtum  est  contrectatio  rm  alienie  fraudu- 
lento,  cum  animo  furandi,  invito  illu  domino, 
cuius  res  ilia  fuerit."* 

Let  a  man,  when  he  parts  with  hb  money  to 
a  robber,  be  asked.  If  he  gives  it  willbgly  f 
No;  he  chuses  the  lesser  evil  to  avoid  the 
greater,  and  had  rathier  suffer  the  loss  of  his 
money  than  death. 

As* to  the  case  of  swearing  to  put  moDejr, 
6ec.  the  answer  to  that  is  given  in  the  book. 
It  is  the  fear  and  the  oath  continuing,  which 
make  it  a  robbery :  suppose  a  man  did  not 
think  the  oath  obligatory,  and  had  no  fear  upon 
him,  then  I  apprehend,  my  lords,  it  would  be 
no  robbery* 

But  suppose  that  Salmon  was  put  in  fear, 
the  defendants  must  be  acquitted.  As  to  Sal* 
mon,  the  jury  are  silent  as  to  his  being  afraid : 
they  have  in  fact  found  that  he  was  not  uraid,  be-* 
cause  they  have  found  the  fact  was  done  accord- 
ing to  his  agfreement.  But  the  putting  in  fear 
ought  to  be  found  positivdy,  or  to  appear  frem 
the  words  of  the  verdict. 

)t  is  msisted  by  the  gentlemen  en  the  other 
side,  that  this  was  a  raony  to  which  Salmdn 
was  accessary  before  the  fact;  they  might 
have  gone  a  little  further,  and  made  him  pnn<- 
cipal,  as  aiding  that  counsel  which  he  bad 
given.  If  principal,  he  might  have  been  in- 
dicted as  princi|ml:  where  there  are  manv 
principals,  each  is  a  separate  offence,  and  eacn 
may  be  separately  inoicted :  if  so,  Salmon 
might  be  indicted  alone  (and  then  recited  part 
of  the  indictment  as  it  would  stand  against  him, 
to  shew  the  absurdity  of  it). 

Whether  Salmon  consented  or  not  to  Blee, 
he  certainly  did  not  to  Kelly  and  Ellis;  their* 
intent  was  to  rob  a  man  against  bis  will,  and  if 
Salmon  did  consent  to  be  robbed,  it  could  be  no 
robbery. 

Mr.  Hume  insisted,  that  nothing  appeared  in 
the  verdict  contrary  to  the  record  of  conviction* 
But  there  certainfy  is,  for  it  first  finds  a  rob* 
bery,  and  afterwards  finds  such  circumstances 
as  make  it  impossibly  there  should  be  a  robbery. 
And  Hobart  53.  Foster  and  Jackson,  Wherever 
a  jury  begin  with  a  direct  and  end  with  a  spe- 
cial matter,  which  is  either  contrary  to  their 
verdict  or  to  law,  the  special  matter  snail  over* 
rule  the  general. 

1  Inst.  227,  a.  and  4  ^.  53,  Rawlin's  case. 
The  Court  held,  tliat  m  jury  being  sworn 
*  ad  veritatem  dicendam,'  must  leave  the  matter 
of  law  to  the  Court ;  and  if  the  jury  find  an 

*  Bracton  adds,  '*  Cum  animo  dice,  quia  sine 
animo  furandi  non  committitor,  sc.  furtum.'' 
Q,  Whether  the  animus  furandi^  which  is 
agreed  on  aH  sides  to  have  been  in  Kelly  and 
^is,  will  not  eoDflitato  tAoMjurtunf 
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estoppel,  the  Cottrt  will  not  refard  it,  but  will 
jadf^e  Qpon  the  special  outtter. 

£?^  fkct  fband  by  the  jury  ought  to'  be 
•IteDded  to,  your  lordshtpe  see,  efen  in  di*-» 


poteerehttiDgtopiopeftv;  GodibHddi  that  Id' 
AVmIr  of  life  any  should  be  negieoied; 

If  the  cOnvicDon  of  BHis  and  KeHy  be'  any 
proof  of  a  robbery,  then  the  jury  have  tbund* 
th^  reodrd  one  way,  and  the  fact  aoother. 

I  oome  now  to  the  second  qucfetion ;  which 
is,  Whether,  supposing  a  robboy  to  hate  been 
cf^mmitted,  the  defendants  are  accessaries  in 
•ttch  a  manner  as  to  be  liable  to  any  judgment 
ag»Dst  them  P 

If  Blee  was  no  accessary,  the  defendants 
csonol.  In  reality  this  was  a  lelODy  com- 
mitted by  Ellis  and  Kelly  spentaneisuslyi  and 
without  any  accessary  at  all.  In  onter  to  makti 
this  a  romry  by  procurement,  these  three 
things  are  necessary  to  be  proved': 

1.  That  this  was  the  ^tiry  robbenr  which' 
Blee  undertook  to  procure  Kelly  and*  Ellis  to- 
conltitfea 

2. 

3.  Whether  the  deftndaati  aie  withb  the 
^tamtea  of  Philip  and  Mary. 

The  question  is,  whether  Blee  procured 
Kelly  and  BiKs  to  conmiitthia  robbery  f  And' 
here  I  must  obsenre,  thatthe  woid  *  procure'  is 
the  most  general  of  all  those  applied  to  aeces- 
sarite :  but  it  is  plain,  he  did  not  procure  them 
to  commit  this  robbery,  but  to  steal  linen  ;*  and 
whaterer  #as  intended  by  Blee,  cannot  fall 
obder  cooitderation. 

There  is  a  distinction  between  procuring  an 
act  ta  be  doae,  and  preiurfng^  the  persons  to 
oemottt  it  As  for  instance,  if  I  am  walking 
S»  the  street,  and  designedly  let  my  haadker« 
obief  hang  out  of  my  pocl^  in  order  that  it 
may  induce  somebody  to  pick  it ;  here  I  could 
not  be  said  to  procure  the  persons  to  commit 
this  felony,  but  the  fclony  to  be  committed. 
The  act  intended  to  be  committed  must  be  com^ 
rauslcated  to  the  paHies  who  are  to  commit  it. 
Afid  whether  the  defendants  intended  that 
Kelly  and  Ellis  should  steal  linen  or  no,  they 
were  originally  actuated  bv  such  a  disposition, 
and  this  robbery  wai  committed  without  any 
lurerious  inlentkm  of  Kelly  and  Ellis,  and 
therefore  there  can  b^  no  aieeessaries ;  as  in 
nansbiuffhter  there  are  no  accessaries  before, 
becausa  tne  nature  of  it  implies  that  it  was  done 
without  premeditation  or  design :  therefore  if, 
upon  an  indictment  for  murder,  the  principal  is 
oonticted  of  manslaughter,  the  accessary  is 
ipm facto  discharged,  Moore  461,  Ckiose'scase. 
4  Co.  44.    1  Hale's  P.  C.  437. 

But  let  us  coosidf^  wHether  the  defimdants 
■le  withm  th4  stotutoVf  Philip  and  Mary. 

The  word  '  procure'  is  put  into  the  second 
eeunt;  audif  the  defendmito  are  at  aH  gidity, 
th^are  guilty  of  all. 

The*  ^^rd  *  ^jfncvn^  which'  ie  not  id  the 
■Caitts,  is  added  to  some  words  which  are 
ivthe  stalutei^^  and  if  the  detendants  merely 
phicured/ne  iudguieut  can  be  given  agamst 
them  iipofe tW  iikdictiimit:  ibr,  if  they  pro- 


cursd  without  connaalling,  thoy  ikill  not 
within  the  statute. 

Judge  Tmtef  obfeerred,  that  the  word  <  pro- 
cure* was  in  all  the  preoklents  of  indictmento. 


Seij.  Deey.  I  adndt  the  case  which  was  laufr 
down  relating  to  the  construction  of  slatatea^ 
which  being  made  ibr  the  public  good,  ahoalit 
be  conslraed  for  the  public  good. 

But  statutes  now  shall  hare  a  yeiy  parti* 
cnlar  construction. 

It  is  goinga  groat  way  to  eilead  penal  stop*'* 
tutes  to  opento  capitally. 

Orer ilte's  case,  1  Anderson  104,  is  dtilersn* 
from  this ;  the  words  there  were  *  eieitad/ 
^ moved,'  aad  < procured;'  and  the  Jw^ineiit 
was,  that  it  included  *  counsel'.  Suppose  ^  ex- 
cited* and  « moTOdf  had  been  out,  the  Coort 
would  not  hare  ffiven  the  same  optukmi  on  the 
word  *  procure.'  Counselltng  is  but  one  species 
of  procuring,  which  is  the  genus  ^  and  there* 
fore,  by  this  way  of  reasoning,  he  that  ia  gnil^ 
of  the  species  is  guilty  of  the  genua. 

There  are  many  ways  of  counadling  with* 
out  procuring  ;  me's  procuring  cannot  be  ex^ 
tenoed  to  UMan  the  defendant's  procurmg. 

It  win  be  proper  to  review  the  focta  aa  the^ 
stand  to  each  count 

The  general  question  is,  who  moved  P  Tfaw 
defendanta  did  not ;  for  they  had  noconimoni* 
cation  with  either  Kdly  or  Ellfar,  by  any  wa  j 
whatsoever.  If  Kelly  and.  Ellis  had  been 
asked,  Bv  whose  advice  aie  you  doing  thiai 
felony  f  the  answer  would  have  been,  By  BleOf 
not  by  the  defondants.  Blee  advises  toem  te 
Steal  linen,  and  the  defondaato  advised  Blee  %m 
be  an  aooessaiy. 

I  admit  all  Mr.  Hume's  doctrine  relating  te 
signs,  message*,  dec.  The  meaning  of  the 
counsellor  must  be  conveyed  to  the  perpetrator 
of  the  foot,  and  the  consent  must  be  in  eonse« 
qvenee  of  the  advice,  in  order  to  make  him  a 
commander,  adviser,  and  counsellor:  so  that 
Tarqoin's  case  does  not  come  up  to  this  case.* 
The  slave  was  th^  passive  inatrumeut  toconvejf 
Taii|uin'a  mind  ;  but  here  Blee  gave  Blee% 
advice;  Who  dkl  procure  ?  The  answer  imi 
Bide.  Ifa^ngerhadadvisedTarquia,-weohl 
he  hhve  been  accessarjr  to  Seittus  P  There  is  m 
difference  between  *  advbdng'  a  thing  to  bedoneg 
and  *  procuring' it  to  bedone.  Thewordisof 
the'  statute'  are  applied  to  advising  any  persmi 
to  convmit  a  felddy,  not  any  felony  to  be  eoa* 
mitted.  The  defendanta  oomsclled,  before 
any  persons  were  find  upon. 

The  act  of  forgery  is,  whoever  shall  fornWg 
or  nroeore  to  be  forged,  or  asstst^ia  procuriagj 
to  be  fomd  ;  if  procured  the  forgery,  be  ia  n 
principar;  if  procured  a  peraOn  toeonmit  tin 
fbrvelry,  an  aeoess^. 

Jenkins  only  means  the  receiver. 
^  If  all  the  intermediate  persona  atfeio  be  cos- 
sidered  as  necessaries,  then  it  will  be  prepaid  te 
conSMler,  whether  the  defondatftedid  advise  any 
folony  to  be  com  mitted*  The  agreemeet  weaj^ 
that  they  sbovhl  rob  Mnoon^  whe  agraod  tfcal 
it  should  be  done.    Sahnon  couUnolwmMM 
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by  bis  own  couent.  Tbii4oefiiot.Mfertolbe 
■word :  but  if  tbere  wm  a  robbery,  tbe  felooy 
•Mcwdf  the  agTMcDtDt,  lor  no  fekmy  wai 
•^^peed  lo  be 4me;  ooly  .tbe  appearaoce  of  a 
fiskwy,  which  tboae  who  did  it  abould  appre- 
keM  was  a  fekmy ;  and  that  they  might  avail 
IbemaelTea  of  dhat  appearance,  either  the  goods 
taken  from  Salmon  were  taken. against  his  will, 


If  against  his  will,  it  was  difierent  from  the 
l^greement,  which  was,  that  be  sboold  part 
with  them  willingly :  if  not  against  his  will, 
thevQjeoaild  be  no  firfony.  I  ^mit  that  Sal- 
mon might  be  in  fear,  if  they  had  tidcen  more 
than  he  a|^reed  to  part  with ;  bat  co  imtante 
thai  bis  will  departed  from  him,  ther^  was  a 
d^Mnrtore  iVom  the  agreement;  ibis  eztonds 
to  ail  the  dsfendants. 

iks  to  the  case  of  Ahab  and  iesdbel,  which 
myfeanied  friend  cited,  however  gailty  they 
may  hare  been  deemed,  they  are  cerlainlv  not 
according  to  the  law  of  England ; 


afirmiHHf  to  which.kw  the  defendants  are  to 


.  Mr.  .4^011,  on  the  saone  aide.  I  also  have 
Ae  honoor  of  being  appointed  by  your  lordships 
M  oooBsel  for  the  defendants ;  and  here  I  can- 
oot  but  obsei:ve,  how  tender  the4aw  is  in  favour 
of  the  worst  of  men,  that  it  allows  them  to 
make  use  of  suhtilties  before  such  an  august 
assembly. 

Before  I  consider  the  argatiient  made  use  of 
by  the  gentlemen  on  the  other  side,  I  shall  just 
vention  an  objection  upon  the  face  of  the  in« 
4ictment.  By  the  common  Uw,  an  accessary 
in  one  covnty  oonid  not  be  tried  in  another : 
hot  hj  8  Edw.  6,  c.  24,  accessaries  may  be 
tried  in  that  county  where  the  offence  of''^ac- 
•osmry  wss  committed,  9  Co.  118,  a.  It  is 
BOt  set  forth  in  the  indictment,  that  the  fact 
was  oommitled  in  Kent,  ooly  that  the  party 
was  indicted  there ;  and  the  defendants  are  to 
be  tried  by  this  jury,  not  by  the  jury  of  EUis 
4tt4  ILelly. 

1  .shall  oonsidertliree  things : 
First,  it  is  said,  That  the  defendanto  moat 
W  accemaries  to  the  oflfenoe  which  was  com- 
mittod.    In  answer  to  which, 
1.  This  verdict  does  not  find  any  felony  or 
robbery,  which  can  make  the  defendants 
accessaries  to   any  felony  or  robbery 
4^rged  in  the  indictment 
S.  The  defendants  were  not  estopped  feooti 

oontfoverting  the  feet  of  the  robbery, 
f.  Supposing  Uie  felony  and  robbery  sufi- 
ciontty  fennd,  it  is  not  snffioiently  feund 
to  make  the  defendants  acoenaries. 
The  aiding  and  abetting  is  a  matter  of  fad, 
which  this  jury  ooght  to  find,  which  they  do 
Bot  here  find. 

I  admit  that  the  jury  hare  properiy  foood 
the  record  prout.  The  jury  must  proceed  to 
State  the  facts,  which  make  the  demdauts  ac- 
cessaries, and  the  finding  must  be  of  the  actual 
fidooy  laid  in  the  indictment  There  is  no  time 
fennd  when  Kelly  and.  Ellis  committed  the 


robbery  on  Salmon ;  it  may  be  after  the  rob* 
bery  on  whipb  they  .were  convicted.  Pnltoit^ 
de  Fftce  138,  defines  a  robbery  to  be«the.felo» 
nious  tokiog  away  any  thing  from  the  person 
of  another  against  bis  will.    Fitz.  Coron*  115. 

The  case  of  the  King  and  Belchier,  wbieh 
Mr.  flume  mentioned,  was  put  out  of  doubt  by 
the  jury  finding  him  guilty  ;  therefore  he  wap 
put  in  roar,  wmch  is  essential  to  constitute  it  a 
robbery,  as  appears  1  Hawkins,  96,  97.  fiala 
P.O.  534.  Dyer,8S4.  Keylin^,  70.  3  Inst 
08.  Pulton,  108.  By  the  omusion,  thenar- 
tore  of  ,the  offence  is  raried ;  it  must  be  ex* 
pressly  feuad  fhat  be  was  put  in  fear,  others 
wise  it  will  be  ao  robbery. 

As  to  the  case  of  swearing  to  put  money. 
Pulton,  1S8,  sect  08,  ghres  the  reason  why  if 
is  deeoied  a  robbery  $  because  (says  he)  it  Ja 
against  his  will. 

The  verdict  cannot  be  hetoed  by  anv  intend- 
ment, 0  Hawkins,  47,  9.  King  and  'Plommer* 
Keyling,  111.  But  it  is  said,  that  the  jury 
having  found  the  record,  it  operates  by  way  of 
estoppet  But  the  record  found,  and  the  feci 
found,  ipav  stand  consistent  with  the  subtto 
doctrine  of  estoppels.  Therefore  I  will  lay  sM 
that  out  of  the  question ;  for  nothing  can  bo 
implied  in  this  case.  The  jury  hftve  ibund 
facts  wbieh  most  speak  for  themselves:  the 
jury  have  only  found  the  record.  The  record 
of  conviction  is  not  felsified ;  but  the  charge 
upon  the  fact  is  not  sufficiently  proved,  and  the 
accessary  has  a  right  to  contepvert  the  rob- 
bery ;  and  there  are  Instances  where  accessa- 
ries have  been  executed  befere  the  conyiction 
of  the  principal,  and  upon  theprincipal's  com- 
ing home,  found  innocent,  9  Co.  119,  b.  Pul* 
ton,  140-1,  gives  the  reason,  because  the  party 
has  waived  toat  Orivilege  4he  law  gives  him. 
Accessaries  may  do  indicted  with  the  prindpsl, 
and  in  the  same  indictment;  and  then  the  jury 
is  firat  asked.  Whether  the  priMipal  is  gui^y 
or  no?  Bot^  they  may  be  indicted  separate  { 
and  Ptowdeo,  100,  says,  might  have  separ^K 
Venires. 

The  coovidbii  of  the  prindpol  is  ODly4o 
sobstantiato  and  warrant  the  Court  to  proceed 
to  the  trial  of  the  accessary;  in  the  present 
case,  this  indictment  stating  this  oonviotion  ia 
n»  more  than  a  mode  necessary  to  found  this 
triaU  it  proves  no  guilt,  only  is  intended  to 
try  guilt  There  must  be  proof  of  the  procure 
ment of  the  act,  and  of  the  doingthe  act  in 
consequence  of  mat  proaorement 

The  dfifendants,  m  general^  may  give  ererj 
thing  in  evklence  which  will  shew  them  to  bo 
not  guilty  of  the  charge :  what  then  is  so  proper 
as  to  shew  there  was  no  felony  oommttked,  and 
therefore  not  guilty  of  being  accessaries  ? 

Wherevera  plaintiff  brings  an  action  to  .de? 
feat  a  reoord,  he  is  not  estopped  by  the  raoord^ 
Whenever  a  reoord  is  made  use  of  to  found  a 
charge,  the  defendant  may  -make  useof,  and 

Ive  evklence  agamst  it    6  Mod.  S16.  Cni. 

ar.  331. 
Verdidi  may  be  defeated  in  theur  operatioD. 

Aopposing  tbb  Atony  is  solBoiegUy  i^oh^ 


t: 


799] 


27  GEORGE  U, 


Trbd  qfM*Ddnid  and  oiher^f 


[800 


yet  it  is  not  foand  so  as  to  make  tbe  defen- 
dants  accessaries.  This  will  depend  on  tbe 
natore  of  accessaries,  and  what  pririty  there 
most  be  between  tbe  principal  and  accessary, 
and  how  far  it  is  necessary  the  act  agreed  to  be 
done  should  be  done.  In  order  to  make  an  ac> 
eessary  before  the  fact,  the  assent  must  be  ex- 
press and  shewn,  Cro.  EIIe.  540.  pi.  4. 

All  the  cases  of  Tarqi;in  carry  the  comrao- 
nication  home  to  the  principal.  And  so  in 
Saanders  and  Archer's  case,  Plowden,  475,  the 
judges  said,  that  Archer  was  not  guilty  of  be- 
ing accessary  to  the  death  of  the  child,  as  there 
was  no  commnnication  by  words  between  him 
and  Saunders  concerning  the  child,  only  con- 
cerning the  wife. 

And  that  the  felony  intended  must  be  com- 
municated, appears  further  from  Popham,  143. 

Suppose  a  man  sends  a  letter  to  A,  conn- 
celling  him  to  kill  B;  but  A  does  it  before  he 
reoei?es  the  letter  ;  here  there  is  no  communi- 
cation, and  so  he  is  not  guilty  of  being  acces- 
sary. 

S.  The  act  committed  must  be  the  same  as 
was  agreed  to  be  done,  or  in  consequence  of 
that  agreement,  ss  in  Saunders's  case,  Plowden, 
475.  There  was  no  persuasion  to  induce  Ellis 
and  Kelly  to  commit  the  robbery  on  Salmon ; 
for  the  ?erdict  says,  they  were  ueter  told  of 
that  being  the  robbery  intended. 

The  procurement  then  was  only  to  commit 
larceny  ;  and  it  was  contingent,  whether  g^and 
or  petit  l^irceny  ;  for  it  depended  on  the  value 
of  the  goods  they  took.  As  to  what  Mr.  Hume 
•aid,  that  steahng  linen  was  the  artifiee  by 
which  Ellis  and  l^elly  were  to  be  entrapped ; 
it  is  not  found,  that  it  was  the  artifice. 
'  But  lastly.  There  is  a  case  founded  on  very 
ffreatauthorit]^,  3  Lord  Raymond,  1574, 1586, 
tne  King  agfainst  Hoggins,*  where  it  is  said, 
that  the  aidmg  and  abetting  is  a  matter  of  fact, 
•nd  must  be  found  by  tbe  jury,  and  not  left  to 
tbe  Court :  same  case,  3  Strange,  885, 6;  The 
Court  there  aaid.  We  are  to  determine  upon 
lacti,  not  upon  the  evidence  of  facts.  It  must 
be  expressly  found  that  they  have  aided  and 
•betted. 

When  a  person  is  ousted  of  cleigy  by  act 
•f  parliament,  two  things  are  necessary : 

1.  That  the  indictment  precisdy  bnngs  the 
party  within  the  statute ;  otherwise,  though 
possibly  the  fact  itself  may  be  within  the  sta- 
tute, and  it  may  so  appear  upon  the  evidence; 
yet,  if  it  be  not.alledged  in  the  indictment,  the 
party,  the  coavii^  ahall  have  his  clergy. 

S«  If  the  fact  laid  in  the  indictment  docs 
come  within  tbe  statute,  yet,  if  upon  the  evi- 
dence, though .  it  is  a  felony,  it  appeara  not  to 
be  so  qualified  as  laid  in  the  indictment,  the 
jury  ought  to  find  him  guilty  of  the  felony 
only,  but  not  in  the  manner  laid  in  the  indict- 
ment; as  for  instance^  guilty  of  the  felony, 
but  not  of,,  tbe  robbery;  and  thereupon  the 
.prisoner  shall  bare  bis  clergy,  %  Hale  P.  C. 

^ ^^__ 

f  Sea  it  .in  this  Collaaaoo,  vol.  X7,  p.  S98« 


Mr.  Humect  Reply. 

It  is  now,  my  lords,  incumbent  apon  me,  in 
this  case,  of  so  great  impoitaooe  to  the  de* 
fendants,  the  law,  and  the  public,  to  oflfer  some- 
thing to  your  lordships  by  way  of  reply.  I 
shall  beg  leave,  therefore,  first  of  alif,  to  lay  two 
objections,  which  were  started  by  Mr.  Ast00| 
out  of  the  case : 

1.  To  the  form  of  the  indictment,  because 
tbe  question  now  is  not  in  arrest  of  judg- 
ment. 

S.  The  last  obiections  fivm  tbe  case  of  tbe 
King  and  Plummer,  and  4be  King  and 
Hoggins. 

I  admit  that  the  jury  are  to  find  facts.  Tbe 
jury  find  that  they  aided ;  this  is  finding  tbst 
they  were  accessaries,  and  so  there  was  no 
need  of  a  special  verdict.  Tbe  special  ver« 
diet  is  only,  that  the  judges  may  deterooine, 
whether  what  they  have  found  will  make  thess 
accessaries  or  no. 

I  shall  first  consider  what  is  to  be  tbe  efiect 
of  the  record  of  conviction.    It  may  have  two  s 

1.  It  may  be  decisive  and  conclusive,  in  re- 
spect to  all  the  defendants,  of  the  principal 
felony  existing,  and  said  to  be  committed. 

S.  It  may  be  evidence,  on  the  part  of  the 
crown,  of  the  fact,  auffioient  to  prove  the  fact, 
&c.  thereby  rendering  it  necessary  for  the  de- 
fendants to  prove  tbe  contrary. 

I  lay  out  of  the  case  all  that  was  said  of  tbs 
cases  where  records  are  no  evidence  at  all ;  for 
here  the  record  is  evitlence  legal  aiid  necessary. 

Mr.  Aston  seemed  to  contend,  that  the  re- 
cord might  be  evidence,  but  such  as  to  throw 
the  onus  probandi  on  the  defendants. 

1.  As  to  the  ptincipars  being  convicted  first ; 
all  the  indictments  are  in  the  present  form. 

The  defendsnts  must  give  that  in  evidencoi 
according  to  the  nature  of  evidence,  and  such 
as  the  law  will  admit.  If  tbe  record  of  tbe 
conviction  is  sufficient  to  supiiort  tlie  charge, 
the  defendants  canuot  giie  parol  erideooe 
against  it. 

^.  Whether  it  does  not  qierate  on  tbe  part 
of  the  crown,  unless  any  evidence  be  given 
against  it. 

If  the  defendants  had  given  any  evldeooe^ 
and  the  jury  had  been  of  opinion,  that  it  ap- 
peared that  there  was  no  robbery,  the  judges 
would  have  directed  a  general  verdict.  Tfao 
defendants  ouffht  to  shew,  that  there  was  no 
robbery  committed  in  this  verdict.  Let  us  see 
then,  whether  or  no  there  is  a  robbery  found. 
It  is  found,  that  the  goods  were  taken  by  as- 
sault, :And  feloniously :  it  is  not  found,  tbst 
he  consented  to  deliver  the  goods.  How  can 
Salmon's  agreement  at  the  ikll  be  taken  to 
go  to  an  ailer  time  in  the  high  road,  that  he 
did  assent  to  be  robbed?  This  would  be  con- 
tradictory to  the  verdict. 

Your  lordships  are  to  take  the  robbery  at  tbe 
time  of  the  commitment  of  it  in  the  high- 
way, and  to  consider  whether  it  is  found,  that 
Siilmon  was  robbed  voluntarily,  sopposiog  tbers 
was  a  robbery  committed  by  tbem.  Ail  the 
defendants  saw  Kelly  aad  Ellis-,  but  Sshnoa 


§K]  mi  Aeoeuariei  <9  a  Fdcny  before  the  Fact.  A.  D.  I75S« 


[8QE 


If  SdaiOB  mu  put  in  hat^  «ayt  (he 
il  WM  not  fi4Mt  be  affreed  to ; 
It  wee,  that  be  ehoold  €e  rebbed 
vebutamly.  liow  the  fiustwae,  that  net  Iommt- 
fay  the  PMpBa  trho  were  to  reh  him,  npon  be^ 
mg  wmi  a  littlecoagbbr  bjtbeiDyhe  tremfted, 
•M  aaUf  Take  what  I  bafe  got,  gentlcoMDy 
don't  oee  uie  ill. 

The  oaeee  cited  by  the  Seijeant  and  Mr. 
ArtM  preTe,  that  SaloMNi  eoold  not  be  a  prin- 
cqpei  te  m  lebbery  npen  hknaelf;  yet  he  nay 
le  as  ncoeMary  to  that  lehbery  wtiieh  wai 
■liHlcd  at  the  Bell. 

^  If  Kelly  and  EHia  had  atolen  the  Knen,  the 
idludaiiti  weaM  net  have  been  aoceHariei, 
heeaoaetfial  WMiot  the  Mony  ptotted. 
Thera  may  be  aoceaiariee  without  oomnv- 
hjfiMtfy  aHent,  and  oonient:  era 
midaoti  aectiiarieii  *  annlioy  fel  pie« 
S  Tel  nandato  V  and  thengh,  •  MMjatna 
poleat  diiiegiwi/  yet,  *  mu  ftoit  per  abam, 
end  ao  aH  the  iinha  ef  thM  chain 
waiwMd;  die  whole  chain  bang*  tofpetber, 
and  year  lerdihipa  cannot  aeparate  it.  If 
■iitling  wnAm  a  oan  aoceMary»  did  tfa^  not 
pbtr  If  oaneening  is  neeenary,  dU  they  not 


In  December  1755,  at  the  Old-Bailey  sep- 
pione,  Joitice Fosterpronooiiced  the  Judgment 
ef  the  Cenit  ip  the  Ciue  between  the  King  and 
|I*Daniel  and  others,  to  the  effect  foUowmg : 

Tbeindifllaentcbargetb,  that  at  the  general 
gml  duMvety  held  at  Maidstone  in  the  ooonty 
of  Kent,  on  the  15th  ef  Angaet,  in  the  Seth 
yen»#f  the  hing,  Pteter  KeHy  and  John  Ellis 
were  ly  doe  course  of  law  oooTletod  of  a  fe* 
leby  sski  robbery  cousmittsd  by  them  in  the 
Idng^  highway  in  the  paiish  of  St  Fsnl, 
Depllbrd,  in  the  county  of  Keot»  upon  the 


•f  Jemee  Balmon,  one  of  the  prisoneia 
it4he  her;  and  that  the  prisoners  Stephen 
M4>aniel,  John  Berry,  James  Egan,  and 
Jhmes  SalnsoQ,  before  the  eaid  robbery,  did,  in 
*e  parish  of  4lt.  Aadsew,  HolboKn,  in  this  city, 
firionioosly  and  maliciously  comfort,  aid,  amist, 
abet,  oenasel,  hire,  and  command  the  mid  Peter 
KeBy  and  John  Ellis  to  commit  the  said  ie- 
lewr  audi  robbery. 

4n  thia  indictment  the  prisoners  hare  been 
tiled,  and  the  jury  heire  found  e  speeial  terdict 

•That  Kelly  and  Ellis  were  by  due  course  of 
law  euBTicted  of  the  mid  fstony  and  robbety. 

*  That  before  the  roMbery,  all  the  prisoners 

*  and  one  Thomas  Blee,  in  order  to  procure  to 
'  themedres  the  rewards  given  by  act  of  par* 

*  Kaawttt  for  apprehending  robbeie  on  the  bigh*^ 

*  way,  did  maiicioooly  sod  fdonioosly  meet  at 

*  the  BeU-Inn  in  Hdbom  in  this  cit;r ;  and  did 

*  then  and  there  agree,  that  the  said  Tboesas 

*  Blee  shonld  procure  two  persons  to  commit  a 

*  robbery  on  the  highway  in  the  parish  of  St. 

*  Pbnl,  Dsptlbrd,  upon  the  person  of  the  pri^ 
*soner8ataion. 

*  That  for  th«t  purpose  thsy  M  aU  nali* 
YOL.XIX. 


meuslT  and  Moniondy  contri? e  and  agree^ 
that  the  eaid  Blee  shoaM  inform  the  persons 
so  to  be  procured,  that  he  would  asswt  them 
in  sleaHng  linen  in  the  perish  of  St.  Paul, 
Dqrtford* 

*  That  in  pursuance  ef  this  agreement,  and 
with  the  pnrity  of  all  the  prisoners,  the  said 
Blee  did  engage  and  jprocure  the  eaid  EMia 
and  Kelly  to  go  with  him  to  DepObrd  in 
order  to  steal  linen ;  but  did  not  at  any  time 
before  the  robbery  inform  them,  or  either  of 
them,  of  the  intended  rsbbery. 

*  That  in  eenmquenee  of  thesaidagfcemeat 
atthe  Bell,  and  with  the  privity  of  aH  the 
prisoners,  the  said  Ellis  and  Kelly  went  with 
the  said  Blee  to  Deplford. 

«That  the  said  Blee,  filbs,  and  Kelly  being 
then,  and  the  priesner  Saloson  being  hheS 
wise  there  waitii^  in  the  highway  in  pursu- 
ance of  the  eaid  agreement,  the  eaid  Bleu» 
Ellis,  and  KeUy  felonioiwiy  assaulted  him, 
and  took  from  his  parson  the  money  and 
goods  mentioned  in  tiie  indictment, 
cThey  farther  find,  that  none  of  the  pri- 
aonem  had  any  oonusrmtien  with  the  mid 
Ellis  und  KeUy ,  or  either  of  them,  neerious  to 
the  xobbery.    But  they  find  that,Mbre  the 
robbery,  the  prisonen  fll'0aniel,  Egan,  ani 
Berry  saw  the  said  Ellis  and  Kelly,  and  ap^ 
proved  ef  them  as  persena  prepm  for  the  pur- 
poee  of  robbing  the  eaid  Salmoa.' 
Bwt  whether  the  pilssners  am  guilty  in  mnh 
as  charged  intheindiotmant,  they  pray  the 
advice  of  the  Court 

This  speeial  Tordict  hath  been  mgued  before 
all  the  judgM  of  Enginnd,  and  two  questions 
have  been  made* 

First,  Whether  it  appeurslb  from  the  focts 
stated  in  tlie  special  verdiot,  that  any  robbeij 
was  committed  by  Ellis  and  Kelly  on  the  per- 
eon  efJamm  Salmon, 

Second,  Suppoei^gthetBllis  and  Kellv  were 
guHty  as  principals  in  the  robbery,  whether  the 
lacto  foua4|Wil[  warrant  the  Court  in  nassing 
judgment  upon  the  prisoners,  or  any  or  them^ 
upon  this  indictment? 

The  second  point  seemeth  to  have  been  the 
doubt  on  which  the  jnry  pray  the  adeice  ef  the 
Court ;  and  Ihare  reason  to  believe,  thm  when 
it  first  came  to  be  eonsidersd,  it  was  matter  of 
grrat  doubt  with  some  gentlensen  ef  the  pre* 
ftmion,  whoeeabilitim  warn  never  yet  called  in 
question. 

For  which  reason,  and  beeauae  the  law 
touching  accesmrim  before  the  foot  is  u  mat* 
tor  of  grsat  and  very  eatensire  consequence  to 
the  justice  of  the  icingdom,  and  ought  to  be 
well  understood,  I  will  deliver  my  tbonghto 
npon  the  second  qumtion,  before  f  come  to  that 
which  will  finally  govern  4he  preeenf  case. 

jls  to  the  primner  Salmon,  the  judgee,  upon 
oousideratien  of  this  special  verdiot,  are  unani* 
fliously  of  opinion,  that  he  cannot  be  guil^ 
within  this  iodiolasent :  for  onirm  be  was  party 
to  the  agrecwieot  at  the  Bell,  there  can  be 
no  colour  to  involve  him  in  the  guilt  ef  BUis 
awl  KeHy. 
9F 
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And  on  the  other  hand,  if  he  did  part  with 
bis  mooey  and  goods  in  cootequence  of  that 
agreeuieDt,  it  cannot  be  said  that  in  legal  con- 
struction he  was  rubbed  at  a)l ;  since  it  is  of 
the  essence  of  robbery  and  larceny^  that  the 
gomis  be  taken  against  the  will  of  the  owner. 

I'here  was  a  late  case  (Belchier  and  Nor- 
ton's) cited  in  the  argument  on  the  part  of  the 
crown,  which  I  shall  consider  by  and  bye,  and 
distinguish  from  the  present. 

It  bath  been  held,  (Cromp.  Just.  41.  b.  pi. 
4,  5.)  and  1  think  rightly,  that  a  man  may 
make  himself  an  accessary  after  the  fact  to  a 
larceny,  of  his  own  goods,  or  to  a  robbery  on 
liimseff,  by  harbouring  or  concealing  the  thief, 
or  assisting  in  his  escape. 

And  under  some  circumstances  a  man  may 
be  gnilty  of  larceny  in  stealing  bis  own  goods, 
or  of  robbery,  in  taking  his  own  property  from 
the' person  of  another.  Adelivereth  goods  to 
B,  to  keep  for  bim  (l  Hale  513.)  and  then 
»tealetb  them,  wiih  intent  to  charge  B  with 
the  ?alue  of  them,  (Stanf.  3d.  A.  8  Inst.  110.)  ) 
this  would  be  felony  in  A.  Or,  A,  haTing  de- 
livered money  to  nis  servant  to  carry  to  aome 
distant  place,  disguiieth  himself  and  robbeth 
the  servant  on  the  road,  with  intent  to  charge 
the  hundred,  this,  1  doubt  not,  would  be  loo- 
bery  in  A. 

rer  in  these  cases  the  money  and  goods 
were  taken  from  those  who  had  a  special 
temporary  property  in  them,  with  a  wicked, 
fraudulent  inteation;  which  is  the  ancient 
known  definition  of  larceny,  ^  Fraudulenta  oh- 
*  trectatio  rei  aliena  invito  domino.'  But  I 
fiever  did  bear,  before  this  time,  of  any  attempt 
to  charge  a  man  as  accessary  before  the  fact  to 
a  robbvry  committed  on  his  own  person. 

As  to  the  prisoners  M^Daniel,  Berry,  and 
Egan,  the  judges  are  unanimously  of  opinion, 
that  supposing  a  robbery  was  committed  on 
Salmon,  the  facts  found  by  the  special  verdict 
are  sufficient  to  charge  them  as  accessaries  in 
the  manner  they  are  charged  in  this  indict- 
ment. 

For  the  verdict  findeth,  that  every  circum- 
stance attending  the  fact,  the  place  where,  and 
the  person  on  whom  it  was  to  be  committed, 
the  means  by  which  it  was  to  be  effected,  and 
the  persons  by  whom  it  was  to  be' done;  all 
these  circumstances  were  settled  and  agreed 
upon  by  the  prisoners  previous  to  the  facti  and 
in  consequence  of  this  consult  and  agreement 
the  fact  was  committed. 

It  is  indeed  found,  that  none  of  the  prisoners 
bad  any  conversation  with  Ellis  and  Kelly  pre- 
Tioua  to  the  robbery ;  and  that  Blee  did  not  ac- 
quaint  Ellis  and  K%\\y  with  bis  intention  to 
commit  any  robbery,  hut  drew  them  to  Dept- 
ford  undei' pretence  of  stealing  linen. 

These  circumstances  seem  to  have  been  the 
fouodalioD  of  the  jury's  doubt;  and  the  pri- 
ioners'  counsel  have  laid  great  stress  on  theuL 

As  to  thatcircnmatancc,  that  Blee's  true  de- 
Mgn  was  not  made  known  to  EUia  and  Kelly, 
)t  appeareth  manifestly  by  the  facto  found,  that 
U  tr.9s  pajrt  of  fha  onginal  agreemeiit  at  the 


Bell,  that  the  true  design  should  be  concealed 
from  them ;  and  that  they  w«re  to  be  drawn  to 
the  place  of  action  under  another  pretence. 
This  circumstance  therefore  being  part  of  tbe 
original  agreement,  the  prisoners  cannot  avail 
theliselves  of  it,  if  the  agreement  upon  tbc 
whole,  and  what  was  done  in  consequence  of  it, 
be  sufficient  to  make  them  accessaries. 

As  to  the  other  drcumstance,  that  the  pri- 
soners had  no  conversation  with  Ellis  an^l 
Kelly  beibre  the  assault  upon  Salmon,  their 
counsel  relied  chiefly  on  the  words  of  the 
statutes  on  which  this  indictment  is  founded* 

The  sututes  are  the  4th  and  5th  of  Philip 
and  Mary,  c.  4,  and  the  dd  and  4th  of  W.  and 
M.  c.  9.  The  words  of  the  former,  which  are 
descriptive  of  the  offence,  are,  '<  If  any 
person  shall  noalicionsly  counsel,  hire,  or  ooin-» 
mand.*'  The  latter  retaineth  the  words  eoua-» 
sel,  hire,  or  command,  and  addeth  others, 
**  shall  comfort,  aid,  abet,  or  assist."  Fron 
these  words,  which  it  must  be  admitted  are  de* 
sriptive  of  the  ofience,  the  prisoners'  counsel 
ooncloded,  that  without  a  personal,  immediata 
communication  of  counsels,  intentions,  and 
views,  from  the  supposed  accessaries  to  the 
principals,  there  can  be  no  accessary  before  the 
tact. 

But  the  judges  are  all  o£ opinion,  that  who- 
ever nrocoreth  a  felony  to  be  committed,  tbongli 
it  be  by  the  intervention  of  a  third  person,  is  an 
accessary  before  the  fact,  and  within  these 
statutes.  For  what  is  there  in  the  notion  of 
commanding,  hiring,  counselling,  aiding  or 
abetting,  wKich  may  not  be  effected  by  the  in-* 
tervenlion  of  a  third  person,  withoiit  any  direct 
immediate  connection  between  the  first  mover 
and  the  actor  ? 

A  biddeth  his  servant  hire  somebody,  no 
matter  whom,  to  murder  B,  and  fnmisbetb  bim 
with  money  for  that  purpose ;  the  servant  pro- 
cureth  C,  a  person  whom  A  never  saw  or  heard 
of,  to  do  it.  Is  not  A,  who  is  manifestly  the 
first  mover  or  contriver  of  the  murder,  an  ac* 
cessary  before  the  lact?    It  would  be  a  re- 

E roach  to  the  justice  of  the  kingdom  lo  suppose 
e  is  not. 

It  is  a  principle  in  law  which  can  never  be 
controverted,  that  be  Who  procuretb  a  fefoiiy 
to  be  done  is  a  felon.  If  present,  be  is  a  priiH 
cipal;  if  absent,  an  accessary  before  the  fact. 

In  the  case  of  the  earl  of  Somerset,  [vol.  3, 
p.  966]  who  was  mdicted  upon  the  statute  of 
Phil,  and  Mar.  as  an  accessary  before  the  fact 
to  the  murder  of  sir  Thomas  Overbory,  the 
lord  chancellor  Ellesroere,  high-steward,  in 
the  outset  of  the  cause,  and'  before  any  evi- 
dence ffiven,  directed,  the  peers  triers,  and  all 
the  jodges  present  concurred  with  his  lordship, 
that  the  only  point  in  issue  was.  Whether  toe 
earl  caused  or  procured  the  murder,  or  not. 
And  accordingly  the  earl  was  foimd  gnilty 
upon  evidence  which  satisfied  bis  peers,  that 
he  had  contributed  to  the  murder  by  the  inter- 
veqtion  of  his  lady,  and  of  sir  J  arris  Elwayi^ 
and  Franklin,  who  were  themselves  no  more 
then  acpeisfuries,  without  any  sort  of  proof 
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fthst  be  had  cfcr  eooTerted  with  Weston^  the 
eolj  priDoipal  in  the  murder,  or  had  corres- 
ponded witb  him  directly  by  letter  or  message. 

The  best  writers  od  the  crown  law  entree, 
that  persoDS  procuriog,  or  even  coDsentiog^  be- 
fore-hand, are  accessaries  before  the  fact. 

Lord  Ooke,  in  his  Comment  on  West.  1, 
c  14y  in  ezpluniog  the  words  *  commandment* 
and  '  aid*  as  applied  to  accessaries  before  the 
lact,  saith,  **  Under  this  word 'command'  are 
comprehended  all  those  who  incite,  procure, 
ast-on,  or  stir-ap  any  to  do  the  tact.  And 
under  the  word  *  aid'  are  comprehended  all 
persons  counselling,  abetting,  plotting,  assent- 
ing, oonaenting,  and  encouraging  to  do  the 
Mt,  and  not  present  when  it  is  committed." 

Lord  Hale  saith,  (1  Hale  374.)  «*  Misprision 
of  felony  is  concealing  a  felony  which  a  man 
knoweth,  hut  never  consented  to;  for  if  he 
cmiaented,  he  is  either  principal  or  accessary. 
(Id.  615,  616.)  Again,  accessary  before,  is  be 
that,  being  absent  at  the  time  of  the  felony 
oommittM,  doth  yet  procure,  counsel,  or  abet 
another  to  commit  the  felony." 

Many  authorities  to  this  purpose  may  be 
cited,  which  for  brevity  sake  I  will  barely 
refer  to.* 

It  was  objected  by  the  prisoners*  counsel, 
that  penal  statutes  are  to  be  construed  with 
great  strictness ;  and  that  the  words  *  procure* 
or  *  consent*  are  not  to  be  found  in  either  of  the 
statutes  upon  which  this  indictment  is  formed. 

The  principle  is  true,  that  in  prosecutions  on 
nenal  statutes  the  words  of  the  statute  are  to 
be  pursued.  But  it  is  equally  true,  that  we 
are  not  to  be  governed^bv  the  sound,  but  by 
the  well-known,  true,  legal  import  of  the 
words. 

Some  of  the  words  made  use  of  in  the  pre- 
sent indictment,  and  in  oue  or  other  of  the  sta- 
tates  upon  which  it  is  fonnded,  are '  command,* 
*aid,'  and  *  abet.*  The  passage  I  have  just  cited 
from  lord  Coke  sheweth,  that  persons  pro- 
coring,  contriving,  or  consenting,  come  'within 
the  words  *  aid'  and  *  command.'  And  that 
lienons  procuring  are,  in  the  language  of  the 
law,  abettors,  may  be  proved  by  many  autho- 
rities, which  it  IS  not  necessary  to  cite  at 
krye.f 

This  being  so,  the  prisoners  M*Daniel,  Egan, 
and  Berry,  who  were  the  contrivers  of  this 
scsoe  of  iniquity,  agreed  upon  the  place  and 
maoner  of  execution,  and  conducted  the  whole 
by  the  intervention  of  their  instrument  Btee, 
are  accessaries  before  to  this  robbery,  supposing 
a  robbery  was  committed.  For  in  construction, 
and  indeed  in  4he  language  of  the  law,  they  did 

— ^^^i^^»^»^— ^— .—^M.— ^— ^— <.»—  II  mill 

*  8eeStonf.4a.  Lambard  157.  Daltc.  161, 
s.  5.  And  see  Co.  Ent  Appeal  pi.  5^  6.  Dyer 
1^,186.  1  And.  195.  Rastol  AppeM,  pi.  15. 
Precedents  of  appeals,  and  indktments]  against 
accessaries  before  the  fact,  all  charging  them 
as  procurers  of  the  felony. 

f  See  Rastall*s Terms  le  Ley.  T.  Abettors, 
Stanford,  I.  d,  c.  11.  Westm.  S,  c.  13.  Ras^ 
teU's  Ent.  ib.  43,  b.  i4,  a.    Dyer  130. 


command  Ellis  and  Kelly  to  commit  the  fact, 
and  did  aid  and  abet  them  in  it. 

I  come  now  to  the  other  ^oestioUj  Whether^ 
upon  the  state  of  the  case  m  the  special  ver- 
dict, any  robbery,  in  the  legal  notion  of  that 
offence,  was  committed  on  sSlmon  or  no  f 

And  the  judges  are  of  opinion,  tliat  it  doth 
not  appear,  from  the  facts  stated  in  the  vesdict, 
that  the  taking  the  money  and  goods  from 
Salmon,  by  Ellis  and  Kelly,  doth  amount  to  a 
robbery,  in  the  legal  notion  of  that  offence. 

Something  was  said  in  ai^uing  of  this  case 
upon  the  question,  how  far  a  person  charged  as 
an  accessary,  and  brought  to  his  trial  af\er  tho 
conviction  of  the  principal,  can  controvert  tho 
truth  of  the  fact  found  by  the  verdict  against 
the  principal ;  or  how  far  the  supposed  acces- 
sary can  De  let  in  to  shew,  either  that  no  fe^ 
lony  was  committed,  or  that  the  person  con« 
"victed  as  principal  was  not  guilty  of  it. 

This  general  quesdon  ia  of  great  extent  and 
of  mighty  importance  in  prosecutions  of  this 
kind ;  and  some  diversity  of  opinion  there  is 
among  the  judges  upon  it. 

But  it  will  not  be  necessary  at  present  to 
enter  at  all  into  it ;  because  the  Court  in  tho 
present  case  must  found  its  judgment  upon  tho 
facts  found'  by  the  verdict,  and  upon  them 
alone.  Now  it  is  expressly  found,  that  Salmon 
was  party  to  the  original  agreement  at  tho 
Ben ;  that  he  consented  to  part  with  bis  money 
and  goods  under  colour  and  pretence  of  a  rob- 
bery ;  and  that  for  that  purpose,  and  in  pur- 
suance of  this  consent  and  agreement,  be  went 
to  Deptford,  and  waited  there  till  this  colour- 
able robbery  was  effected. 

This' being  the  state  of  the  case  with  regard 
to  Salmon,  the  judges  are  of  opinion,  that,  in 
consideration  of  law,  no  robbery  was  committed 
on  him.  His  property  was  not  taken  fromi 
him  against  his  wilt. 

It  was  said  by  the  prisoners'  counsel,  that 
the  verdict  doth  not  find  that  Salmon  was  put 
in  fear ;  and,  say  they,  there  can  be  no  robbery 
without  the  circumstance  of  putting  in  fear. 

I  think  the  want  of  that  circumstance  alona 
ought  not  to  be  regarded.  1  am  not  clear  that 
that  circumstance  is  of  necessity  to  be  laid  in 
the  indictment,  so  as  the  fact  be  charged  to  bo  < 
done  *  violent^r  et  contra  voUintatem.'  1  know 
there  are  opinions  in  the  books  which  seem  to 
make  the  circumstance  of  fear  necessary ;  but 
I  have  seen  a  good  MS.  note  of  an  opinion  of 
lord  Holt  to  the  contrary.  And  I  am  very 
clear  that  the  oircuipstance  of  actual  fear  at  the 
time  of  the  robbery  need  not  be  strictly  proved. 
Suppose  the  true  man  is  knocked  down  without 
any  previous  warfiiog  to  awaken  his  fears,  and 
lieth  totally  insensible  while  the  thief  rifleth 
his  pockets,  is  not  this  a  robbery?  And  yei 
where  is  the  circumstance  of  actual  fear  ?  Or 
suppose  the  true  man  maketh  a  manful  re- 
sistance, but  is  overpowered,  and  his  property 
taken  f^m  him  by  the  mere  dint  of  superior 
strength,  this  doubtless  is  a  robbery.  And  in 
cases  where  the  true  man  deliveretb  his  purse 
without  retistoncei  if  the  fast  be  attended  witb 
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llMMe  circvHitiiioet  of  fiolenee  or  terror  wUeh 
ID  codMDOD  expovienee  are  Kkdy  to  iiidiioe  a 
VHUi  to  port  whli  bio  firoperty  for  the  safety  of 
hia  person,  that  ivill  aaBomit  to  a  roblMry.  And 
if  ftar  ba  a  aeoossary  jofredieaty  tba  law,  m 
odium  spcUatoHif  wSI  prdnine  fear,  whera  there 
afoeareth  to  be  so  just  a  froimd  for  it 
.  I  come  aoir  to  the  case  I  promised  al  the 
heginntiif  to  coasider,  and  to  distingaisli  fiem 
Ihe  pfcaeat  case.  One  Korton  ha:?iDg  l^tea  ia- 
formed  that  oae  of  the  early  staffe-coochea  had 
heen  frcqaently  robbed  near  &e  tows  hr  a 
angle  highwaraMa,  reiobred  to  use  bis  endear 
tears  to  apprehend  the  robber.  For  thia  pur* 
peae  be  pot  a  little  money  and  a  pistol  into  his 
poehet,  and  attended  the  eoaeh  im  a  poat- 
chaise,  till  the  hifhwayaMHi  came  iqp  tothe 
eoatipany  io  the  coaoh  arid  to  htm,  aod  pra- 
aentng  a  weapon  demanded  tlNxr  money. 
Norton  gayehmi  thehttle  moaey  he  had  about 
iim,  SM  then  joroped  oat  of  his  chaise  with  a 
pistol  in  his  hand ;  add,  with  the  asgjstanee  of 
aeme  others,  took  the  bighwayraaa. 

The  robber  ^BelcbicH  was  mdicted  about  a 
year  wg^  In  this  oomt  for  a  robbery  on  Norton, 
and  conricted.  And  rery  properly,  in  my  opi- 
■ion,  wiA  he  eonricted. 

But  that  Case  differetb  widely  from  the  pre- 
sent la  that  case,  Norton  set  oat  wha  a 
hiadable  inteotiott  to  use  hie  eadearoors  for  ap- 
prehendhi^  the  highway mao,  in  case  he  should 
that  morning  come  to  roh  the  coach,  whieb  at 
that  time  was  telaHy  uncertain ;  aad  it  was 
^^oally  uncertaiA  whether  he  would  oaoe 
afame  or  nOb  In  the  case  now  under  considera- 
tioo,  there  was  a  most  detestable  conspiracy 
between  Salmon  and  the  rest  of  the  nrlsoaers, 
that  bis  property  shoald  be  taken  mm  him 
under  the  pretence  and  show  of  a  rebbery  ; 
and  time,  place,  aud-erery  other  ciraumstance, 
were  known  to  Salmon  before-hand,  and  agreed 
th  by  htm. 

In  Ner«ofi*s  case,  there  was  no  caacerti  no 
sort  of  conneetion  between  him  and  the  high- 
way man  ;  nothinr  to  remore  or  leaMU  the  dif- 
fiaulty  or  danger  Norton  oitght  be  exposed  to 
in  the  adrenture.  lu  the  present  case,  there 
was  a  iBombination  between  salmon  and  one  at 
least  of  the  supposed  robbers,  I  mean  Kee. 
And  though  Salmon  might  not  know  the  per* 
amis  of  Ellis  and  Kelly,  yet  he  wdl  knew 
that  they  were  brought  to  the  place  by  his 
ftlend  Blee^  and  were  wholly  under  hia  di- 
rection. 

So  widely  do  these  oases  difler. 

To  concliide»  all  the  prisoners  have  been 
guilty  of  a  moat  wicked  and  detestable  con- 
apiracy,  to  render  a  ?ery  salutary  law  anhser- 
fient  to  their  ?3e^  corrupt  riews.  But  great 
aa  their  offodoe  is,  it  doth  not  amount  to  fe- 
lony*.    And  therefbre  the  judgment  of  the 

*  (Footer's  Reports,  p.  lei-lSO.)  The 
bamed  judge  says  fiirther,  p.  364,  **  At  a 
confersnoe  among  the  judges  upon  the  cans  of 
li'Daniel  aod  others  aliore-reported, «  general 
^astioB  WaaflWTodi  how  fiMTi  and  ift  whal 


Court  ia,  that  they  ha  all  diachasfeA  of  Ihia 
dietment 


Afterwards,  at  the  Februatjf  aetelotis,  175d| 
in  alderman  Bethell's  mayoralty,  they  were 
prosecuted  at  the  ezpence  of  the  crown,  upon 
the  representation  or  the  judges,  for  a  Ck>n- 
spiracy,  on  the  following  indictment : 

« Stephen  M'Daniel,  John   Bemr,  Jama* 
Egan,  (otherwise  Oahagan),  and  Jaaaea  Sal- 
mon, were  indicted,  for  that  tbay^  being  pcr*- 
aoua  of  wicked  and  corrupt  miada  aod  can* 
▼ersationSy  and  not  having  the  fear  of  €hid 
before  their  ejfes,  hot  bemg  naoved  aad  ae» 
doced  by  the  instigation  of  the  detil,  not  re- 
garding the  laws  of  this  realm,  or  the  pains 
and  penalties  that  shoald  be<al  thereon,  dM 
wickedlyf  nalawfiilly,  and  malidously  csaa* 
bine,  oonspire,  and  agree  together,  thai  on* 
Thomaa  Biee  should  procure  two  peraoas,  to 
wit,  Peter  Kelly  and  John  Ellis,  la  go  Is 
Deptfbrd,  in  Kent,  aod  to  take  divefa  goods 
and  money  from  the  person  of  the  said  Ssl- 
moa  on  the  kmg's  highway,  who  aheuld  be 


the  accessary  may  arail  himself  of  the  iosufi- 
cieacy  of  the  etidcnce  In  point  of  fad,  or  ef  the 
iacompetency  of  witnesses  in  point  of  Uw,  pro- 
duced agaiost  the  principal ;  and  In  what  oaam 
he  may  be  let  io  to  shew<tbat  the  fiitcfes  eharged 
and  prorad  against  the  principal,  do  net,  in 
jndgmeut  of  bw,  amount  to  felony  ?  There 
was  in  that  case  no  occasioo  to  enter  far  iaia 
these  questions ;  since  the  facta,  upon  whieb 
the  point  of  law  then  under  eonaideratien  must 
necessarily  turn,  were  all  found  by  the  special 
verdict.    The  general  question  was  therefbre 
waived."— And  then  gees  (p.  366,)  to  trasl  en 
accessaries ;  and  adds,  *^  Therefore,  if  it  shall 
come  om  in  evidence  npeti  the  trial  of  the  as* 
cesaary,  aa  it  sometimes  hath,  and  frsqueolly 
may,  that  the  ofience  ef  which  the  pimolpol 
waa  eanrieted  did  nai  ameimt  to  fekmy  io  hii% 
or  not  to  that  species  of  felony  with  whkh  he 
was  chaiged,  the  accessary  may  avail  bisMsIf 
of  this,  and  ought  to  be  aeqaiUcd.    Thia  was 
the  case  of  M'Uaniel,  and  altera  above-cited. 
The  youths  who  were  convicted  of  the  rsb* 
bery,  being  totally  ignoimnt  of  the  eonspiraoy 
mentioned  in  the  report  of  that  case,  teek  na 
advantage  of  it,  and  were  convicted  open  fhH 
aod  lend  evidence.    But  when  the   whsle 
scene  of  vittamy  caase  to  be  diacloaed  ^f^^^ 
triel  of  thoae  miscreants,  they  were  diaehaifed 
from  that  indiotmettt  upon  thia  aingleolQaeliMH 
that  the  ofi^nce  of  the  principal  did  net,  ia  the 
eye  of  the  law,  amount  to  a  robbery. 

«*  If  thia  opinkin  was  well  founded  in  pMotof 
law,  and  shall  stand  the  test  of  futtfie  tini0» 
as  1  think  it  will,  every  other  person  ip  Ih*^ 
dreumstances  may,  upon  his  trial,  avail  himwif 
of  it,  and  will  be  entitled  to  a  verdict  sf  ao- 

auittal."— If  any  one  wanU  to  9e»  mare  en 
lie  head  relating  to  aooessariea,  be  may  csn* 
ault  judge  Foster's  Reperta,  p,  laOt  ISl)  Mdi 
and  foUowhig  pagnt    ibrsMr  JWirtee' 
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*  wailidg  fberti  ftr  lUl  poifoie}  witb  inltat 

*  thai  Ihej  tkoald  eftote  Um  s«d  two  fMrflons 

*  to  te  spprebaMled  and  eoiivioted  for  robbing 

*  bin  the  laid  Salmon  on  the  kiog'a  higbway, 
'and  ao  wijailly  aod  wtckodly  procure  to 

*  tbcaneWat  tbe  rowardi  meationed  ia  tbe  acl 
'of  pariiaoMnt,  proolaiiiatioD,  and  otbcr  pa- 

*  focbial  rairarda  for  tbe  appreheadingof  bigb- 

*  wayaica;  to  tbe  great  displeasure  of  Al- 
'aigbty  God,  aad  tbe  great  ditboDOor  and 
'  aaaudal  of  ibe  ktwi  of  tois  kingdont,  and  the 

*  evil  aTBBiphi  of  all  otbeta,  against  bis  ma- 
* jco^^  peaoey  his  crawa  and  dignity,  Jaly 

*  M,  1754.* 

XJpOQ  tbe  eridence  of  Blee,  and  others  that 
ionfirined  bim  in  e? ery  tbiogi  the  Court  de- 
tiioed  calling  more  witnesses,  tboogh  several 
Were  in  court ;  and  tbe  prisoners  manng  but  a 
ttiflioy  defence,  tbey  were  all  foaad  guilty. 

Sentence. 


Stapban  H^Daslel,  John  Berry,  Jamea 
Sgm  (olberwise  Gabagan),  and  Jamea  Sal- 
Min,  to  be  imprisoned  in  Newgate  for  tbe 
lerm  of  aeven  years ;  tad  in  that  time  to  be 
aadi  af  tbem  set  in  the  pillorv*  twice,  in  tbe 
mannar  Mlowing:  M^Daniel  and  Berr?  in 
Holbora,  near  Hatton-Garden ;  Egan  and  Sal- 
awn  in  tbe  middle  of  SmitbfieU.  Afterwards 
H'Daniel  and  Berry  at  tbe  ewl  of  King-street, 
Cbeapside;  and  ^fba  and  Salmon  aoaiB  in 
yisel' street,  near  Fetter-lane  end :  nnd  at  tbe 
o^tioti  of  that  time,  to  find  suraties  for  their 
wioA  bebavioor  ibr  three  yearn,  and  to  pay  a 
iaa  of  oae  DMik  each. 


Stephen  H^DiDiel,  John  Berry,  Jamea  Bgan 
(elberwiaa  Galagan),  aad  Janses  Sshnoo, 
eaeb  oaoe  stood  an  the  piHofy,  tis.  M'Dantel 
aad  Bernr  neur  Hattan*Oarden,  on  Friday  tbe 
Mb  ef  Blareb,  17M ;  and  ware  so  severely 
bandied  by  tbe  pepolace,  that  it  was  with  tbe 
•meat  diffiaahy,  that  one  eftha  sberiA,  and 
Iha  fcaeperef  Newgate,  wba  stood  ii  a  balcony 
jastby,  pccranted  tbabr  being  vlterly  deatroy- 
ad;  aad  so  gfeat  was  the  m<»,  that  the  peaec^ 
ra  found  it  tmpoosiUe  to  protect  tbe  pri- 
I  from  their  fury ;  aad  Bgan  and  Salmon 
m  SmithMd  on  Monday  the  8tb^  Tbey 
inataatly  ossaalted  with  showers  of  oyatep> 
\  atones,  he.  and  bad  not  etood  above 
half  an  boar,  bcfiire  Egan  was  struck  dead ; 
and  SalaMMi  sa  dangeraosly  wounded  m  tbe 
bead,  that  it  was  tboaght  impnssihle  ha  oonid 
meavcr.  Wbatevtfir  punishment  tbey  might 
dsserre  from  tbe  law,  it  is  certain  tbey  ought 
IMt  to  be  killed  through  the  rage  of  tbie  popn- 


>«WM*« 


■*«•• 


•  Sea  the  Caaa  of  Bliaabetb  GeUier,  aula, 
fd.  7,  p.  1S09,  and  R^  ir.  Bowera,  and  Rex 
a.  Bearaaoare,  eitsd  in  a  Note  to  that  Case. — 
See,  atea,  Mr.  Baniagtoa's  Obaervatioas  re- 
specting  tba  piilory,  «|Qoied  and  relerred  to  in 
Notes  to  that  Case,  and  totbeCase  af  lord 
Andteyi  takS^  p.4i01,  oftbiaCoUectfiwk 


lace.  Aad  we  ind,  that  April  11,  1789,  Bd* 
ward  Dalton  and  Richard  Griffiths  were  tried 
at  tbe  Old- Bailey,  ibr  tbe  marder  of  Job« 
Waller  in  tbe  pillory,  by  pelting  bim  witb 
cauliflower^stalks,  te.  aod  tonnd  gailty,  aad 
both  eaecttted  at  Tybiim.* 

In  June  sessions,  in  alderman  Betbelt^d. 
mayoralty,  1756,  two  of  tbe  before- mentione4 
miscreants,  M*Daoiel  and  Berry,  together  with 
one  Mary  Jones,  wer«  tried  for  murder,  upon  a 
conspiracy  of  the  like  nstore  against  one  Kid- 
den  (who  was  convicted  snd  executed  for  a  rob* 
beryon  tbe  bighwsy,  and  at  tbe  gallows,  in 
tbe  most  solemn  manner,  declared  his  inno- 
cence), on  the  following  indictment :  Stephen 
M*Daniel,  John  Berry,  and  Mary  Jones,  were 
indicted  **  for  tbe  wilful  murder  of  Joshua 
Kidden,  in  maliciously  causing  bim  to  be  un- 
justly apprehended,  falsely  accused,  tried,  con- 
victed, and  executed,  well  knowing  him  to  ba 
innocent  of  the  fact  laid  to  bis  charge,  witb 
an  intent  to  share  to  themsdvea  the  rewan^ 
&c.  Feb.  4,  1764,t 


■h.i 


*  See  what  was,  said  by  the  Chief-Justice 
after  passing  sentence  on  Mr.  Reading,  ante^ 
vol.7,  p.  310;  and  the  charge  given  to  the 
sheriff  by  Jefferies  afier  passing  sentence  ov 
Elizabeth  Cdlier,  t^nt^  vol.  7,  p.  1S09. 

f  M  In  n.  50,  noto  (d)  baviag  naentianed 
Egan  and  Salmon,  who  on  tbe  Sdi  of  March 
1756,  stood  in  the  pillory,  Mr.  Barrington  ob« 
serves,  ^  That  the  offence  of  these  criminals 
was  undoubtedly  of  tbe  most  atrocious  natore  ; 
nor  do  I  see,  saith  he,  why  they  might  not 
bbve  been  indietdd  for  marder,  notwithstanding 
Mr.  Jastioe  Foster  bath  ia  hie  Reports,  p.  1S9,' 
intimated  bis  opmion,  that  such  an  IndictnMnt 
woahl  not  lie,  and  chiefly  because  there  is  no 
such  prseedent*  As  to  this  obeervatioa,  I. 
have  only  to  remark,  that  Mr.  Justice  Poster's 
opinion  in  relation  to  M'Dantel,  Berry,  and 
Jones,  (for  Mr.  Barrington  mistakes  in  sup- 
posing, that  there  was  any  foundation  for  in-^ 
aiding  Egan  and  Salmon  of  morder,)  is  strange 
ly  supported  by  sir  Edward  Coke,  who  informs 
us  (S  Inst.  48,)  That  to  procure  the  death  of 
an  mnooent  person,  by  giving  false  evidence 
against  him,  was  not  holden  for  murder  in  hii 
time.''  I>odson's  Prefboe  to  Foster's  Crowm 
Law,  8d  edition. 

*<  ft  has  been  much  doubted  whether  a  per- 
son wilfully  giving  false  testimony  against  ano- 
ther, in  order  to  accomplish  bis  death,  can  be 
indicted  of  murder,  if  the  innocent  party  be 
convicted  thereon,  and  suffer  death  by  tbe 
judgment  of  tbe  law.  The  only  instance  of  a 
prosecution  of  this  sort  in  modern  times  was  in 
the  case  of  M*Daniel,  Berry,  and  Jones,  who 
were  indict^  for  murder,  upon  a  conspiracy  of 
this  nature,  against  one  Kidden,  who  was  con- 
victed and  executed  Ibr  a  rbbbery  upon  the 
highway,  apota  tbe  evidence  of"^  Barry  and 
Jms.  They  were  all  esMvietad  upon  thia  «• 
dictaact,  m  whiah  tba  sfeabd  toattor  waasat 
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Trua  qfM'Dania  and  afhert. 


*  «  The  ftet  was  plainly  proTed  afjfainst  them 
apoa  this^  indicUnent,  and  the  special  matter 
being  set  forth  in  the  tndictmeot,  the  Court 

forth ;  bat  judgfrnent  was  respited  in  order  thai 
the  point  of  law  might  be  more  folly  consider- 
ed, npon  a  motion  in  arrest  of  judgment.    But 
the  attorney  general   declioinG^  to  argue  the 
point,  the  prisoners  were  discnarfi^  of  that 
indictment.     Mr.  Justice  Foster  intimates  a 
strong  opinion  against  the  validity  of  such  an 
indictment,  chiefly  as  it  seems  on  the  ground 
of  its  disuse  for  many  ages  past ;  though  h^ 
Admits  that  there  are  strong  passages  in  our 
ancient  writers,  which   greatly   countenance 
•ueh  a  prosecution.    And  we  hare  the  autho* 
rity  of  Mr.  Justice  Blackstone  [4  Black.  Cum. 
196,]  for  saying,  that  the  attorney  general,  in 
the  case  of  M'Daniel  and  others,  did  not  de- 
cline arguing[  the  point  of  law  from  any  appre- 
hension that  it  was  not  maintainable,  but  from 
other  prudential  reasons;  and  therefore  that 
nothing  should  be  concluded  from  the  waring 
of  that  prosecution.    What  the  chief  of  those 
prudential  reasons  was  he  alludes  to  in  ihe  same 
passage,  namely,  to  avoid  the  danger  of  deter- 
ring witnesses  from  giving  evidence  upon  ca- 
pital prosecutions  if  it  must  be  at  the  peril  of 
their  own  lives.    With  respect  to  the  offence 
*  in  foro  conscientiae,'  it  is  without  duubt  as 
aggravated  a  species  of  murder  as  any  that  can 
be  conceived."    Eaftt's  Pleas  of  the  Crown,  c. 
5,  s.  94. 
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sofl^red  them  to  be  convicted  (Death),  but  im* 
mediatdy  respited  iudgmeot ;  m  order  that  the 
point  of  law  might  be  more  fully  oonsidsnd 

\here  hath  not  been  an  instance  wherein  it  has 
been  held  to  be  murder  for  many  ages  past:  I 
mean  by  bearing  false  witness  against  another, 
with  an  express  premeditated  design  to  take  away 
his  life,  so  as  the  innocent  person  be  condesBned 
and  executed  (Mirror,  e.  1,  s.  9.    Brit  c.  59. 
Bracton,  1. 3,  c.  4.)    The  Gothic  laws  punished 
in  this  case  the  judge,  the  witnesses,  and  the 
prosecutor ;  *  peculiar!  poen&  judioem  puniont; 
peculiar!  testes,  quorum  fides  judicem  seduxit ; 
peculiari  denique  et  maxim&  auctorem,  ut  bo- 
micidam.'     (Stiemh.  de  jure  Goth.  I.  3,  c.^.) 
And,  among  the  Romans,  the  *  lex  Cornelia,  de 
sicariis,'  punished  the  false  witness  with  death, 
as  being  guilty  of  a  species  of  assassination. 
(Ff.  48,  8. 1.)    And  there  is  no  doubt  but  this 
is  equally  murder  *  in  foro  conscientiie*  as  kill- 
ing with  a  sword  ;  though  the  modem  law  (to 
avoid  the  danger  of  deterring   witnesses  from 
giving  eviilence  upon  capitid  prosecutions,  if  it 
must  be  at  the  peril  of  their  own  lives) lias  not' 
yet  punished  it  as  such."    Blackst.  Comment 
book  4,  ch.  14,  vol.  4,  p.  196.     And  in  another 
place  (book  4,  chap.  10,  s.  16,)  he  says;  **  ft 
has  sometimes  been  wished,  that  per|ury,  at 
least  upon  capital  accusations,  whereby  ano- 
ther's life  has  been  or  might  liave  been  *de- 


To  the  above  passage,  Mr.  East  subjoins  the 
following  Note : 

*  *'  The  author  has  heard  lord  Mansfield  Ok  J. 
make  the  same  observation ;"  [as  Mr.  Justice 
Blackstone]  <^  and  say,  that  the  opinions  of 
several  of  the  judges  at  that  time,  and  his  own, 
were  strongly  in  support  of  the  indictment" 

**  To  treat  one  unkindly,  to  work  on  his 
fancv,  and  to  impair  his  health  by  fear  and 
grief,  and  in  that  way  to  conduct  nira  to  the 
grave,  is  not  that  mode  of  killing  (however 
wicked  and  depraved  it  may  be)  that  the  law 
takes  cognizance  of.    But,  on  the  other  hand, 
if  injury  to  the  person  is  the  immediate,  direct, 
and  almost  ineviiable  consequence  of  the  act 
done,  it  will  constitute  murder,  though  there  be 
no  blow  or  bodily  harm,  strictly  so  called, 
flowing    directly  from  the  hand  of  the  pri- 
soner.   Wilfully  to  expose  •  sick  person,  or 
new  born  infant,  to  the  mclemency  of  the  wea- 
ther, or  to  do  any  act  which  places'^  another  in 
imminent  hazard!  and  death  follows,  amounts 
to  murder :  in  which  class  mav  be  rcckoneid 
the  case  of  one  swearing  falsely  in  a  capital 
trial,  to  facts  that  produce  a  verdict  of  guilty ; 
provided  it  is  made  out,  that  it  was  sacb  fiJse 
swearing  that  produced  the  verdict  of  guilty." 
Bomet's  Treatise  on  the  Crimmal  Law  of  Scot- 
land, chap.  1,  p.  7»  Note. 

**  In  England,  there  was  also,  by  the  ancient 
common  law,  one  species  of  killing  held  to  be 
Burderi  whioh  nay  U  dnbioiis  at  this  day  $  as 


strayed,  was  also  rendered  capital,  upon  a  prin- 
ciple of  retaliation ;  as  it  is  uniwersaily  by  the 
laws  of  Franee.     [Montesq.  Sp.  L.  b.  S9,  cbsp. 
11.]    And  certainly  the  odioosneas  oil  the  crime 
sp^s  strongly  in  favour  of  the  French  law. 
But  it  is  to  be  considered,  that  there  the^  ad« 
mit  witnesses  to  be  heard  only  on  the  side  of 
the  jprooecntioo,  and  use  the  rack  to  extort  a 
confesswn  from  the  accused.    In  such  a  coo- 
stittttion  tho-efore  it  is  necessary  to  throw  tbo 
dread  of  capital  punishment  into  the  other 
scale,  in  order  to  keep  in  awe  the  witnesses  for 
the  crown ;  on  whom  alone  the  prisoner's  fste 
depends :  so  natarally  does  one  cruel  law  beget 
another.    But  corporal  and  pecuniary  punish* 
ments,  exile  and  perpetual  mfamy,  are  more 
suited  to  the  gfnius.of  the  English  law ;  where 
the  fact  is  openly  discussed  between  witnesses^ 
on  both  sides,  and  the  evidence  for  the  crown 
may  be  contradicted  and  diaproved  by  those  of 
the  prisoner.    Where  indeed  the  death  of  an  in* 
nocent  person  has  actually  been  the  coiise- 
onence  of  such  wilful  peijnry,  it  fiill«  "^'^^^ 
the  guilt  of  deliberate  murder,  and  deserves  an 
equal  punishment :  which  our  antieot  law  m 
fact  inflicted.  [Britton,  c.  6.]     But  Uie  mere 
attemot  to  destroy  ^ife  by  other  means  not  being 
capita],  there  is  no  reason  that  an  attempt^  by 
perjury  should ;  much  less  that  this  cnms 
should  in  all  judicial  cases  be  punished  with 
death.     For  to  multiply  capital  punishments 
lessens  their  efiect,  when  applied  to  crimes  of 
the  deepest  dye ;  and,  detestable  as  penary  is, 
it  is  not  by  any  means  to  be  ocxnpaM  with 
some  other  offences,  for  which  only  death  cbb 
be  uflicted:  and  tberefora  it  seeins  slMdjr 
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upoo  motion  in  arrest  of  judgment.*  Bat 
the  attomey-ffeneral  declining  to  argue  the 
point  of  lavr,  the  prisoners  were  at  a  auteiequent 
session  discharged  of  that  indictment. 

^'  This  prosecution,  I  am  satisfied,  arose  from 
a  laudable  zeal  for  keeping  the  fountaiosof 
justice  pure  and  unpolluted,  and  a  just  indig- 
nation against  an  offence  of  this  signal  enor- 
mitj. 

^  It  must  be  confessed,  that  there  are  strong 
passages  in  our  ancient  writers,  which  greatly 
— ■~^— ^f     ' «' ^"'^'*~* ''     '"^^'*~*  

(except  perhaps  in  the  instance  of  deliberate 
murder  by  perjury)  very  properly  pnnished  by 
our  present  law ;  which  lias  adopted  the  opi- 
mon  of  Cicero  [de  leg.  2, 9,]  derived  from  the 
law  of  the  twelve  tables, '  penuria  pcena  divina« 
cxiliom ;  humana,  dedecus.' '' 

By  the  Commons'  Journal  ft  appears,  that 
on  November  17, 1692,  the  Honse  gave  leave 
to  brioff  in  a  bill  that  perjury,  and  subornation 
[subordination  in  the  printed  journal]  of  per- 


lury  io  capital  cases,  shall  be  felony  without 
benefit  of  clergy. 
Go  December  6,  the  bilk  was  presented  and 


read  a  first  time,  and  on  the  19tb,  SO|b,  and 
29th  of  the  same  month,  and  the  3d  and  19th 
of  January,  different  orders  were  made  for 
reading  it  a  second  time^  but  I  find  not  any  fur- 
llier  mention  of  it. 

The  BCMBon  was  terminated  by  prorogation, 
OD  March  14th  following. 

•  Foster's  Renorts,  p.  131, 133.— «  There 
being  a  doubt,  whether  the  facts  proved  against 
them  amounted  in  law  to  murder,  which  was 
to  have  been  argued  before  the  judges,'  if  the 
attomey-geDeral  had  not  declined  it.  It  is  a 
doubt  which  could  not  have  arisen  in  any  other 
country,  where  the  Roman  law  is  allowed  to 
have  any  weight ;  for  by  that  law  it  is  expressly 
declared,  That  witnesses,  who  by  a  false  and 
malicious  testimony  procure  an  innocent  man 
to  be  capitally  condemned,  shall  be  deemed 
guOty  of  murtfer.  <  Quive  fabum  testimonium 
'dole  malo  dixerit,  quo  quia  publico  judicio  rei 
*  capitalis  damnaretur,'  Digest,  lib,  48,  tit  8, 
ytJ*    Former  Editwn^ 


countenance  a  prosecution  of  this  kind.  But 
those  writers  must  always  be  read  with  great 
caution  upon  the  subject  of  homicide. 

'*  Bracton,  whom  the  writers  of  that  age  for 
the  ftiost  part  follow,  was  a  doctor  of  both  laws 
before  he  cam^  to  the  bench.  It  is  no  wonder 
therefore,  that  having  before  him  no  tolerablo 
system  of  the  English  law,  then  in  its  iofaot 
state,  he  should  adopt  what  he  found  in  the 
books  of  the  civil  and  canon  law,  which  he  had 
read,  and  seemeth  to  have  well  understood.* 

**  Succeedin^f  writers  of  that  age  refined 
upon  him,  and  in  their  loose  way  wrote  upon 
the  subject  rather  as  divioes  and  casuists  thaii 
as  lawyers;  and  seem  to  have  considered  the 
offeace  merely  in  the  light  in'  which  it  might 
be  supposed  to  be  copmSaeA  inforg  calL 

**  But  the  practice  of  many  ages  backwards 
doth  by  no  means  cpimtenance  their  opinion. 

**  And  during  all  the  violence  and  rage  of  the 
prosecution  against  Dr.  Gates,  it  seemeth  not 
to  have  entered  into  the  imaginatioor  of  those 
concerned  in  it,  or  of  the  Court,  who  would  not 
have  spared  him  if  thev  could  have  taken  their 
full  blow  at  him,  that  the  offences  of  which  he 
was  convicted  could  have  been  so  charged  as 
to  have  reached  his  life.  Though  the  judg- 
ment they  passed  on  him,  the  most  cruel,  I  be- 
lieve, that  ever  was  given  in  Westminster-hall 
in  case  of  a  misdemeanor,  might  probably  have 
ended  in  his  death.^'f 

Egan  was  killed  in  the  pillory,  bntM*Daoie| 
and  Berry  continued  in  Newgate  'under  their 
former  sentence  till  Feb.  36, 1763,  when  John 
Berrv  died  In  Newgate ;  and  the  year  follow- 
ing M'Daniel  procured  himself  to  be  s^nt  abr<Mul 
for  life  to  the  Indies,  as  a  soldier.— 4SalmoD|  1 
take  it,  died  in  Newgate  before. 

*  See  Dig.  1. 48,  tit.  8,  ad  Legem  Come- 
liam  de  Sicariis :  I.  9,  tit.  3,  ad  Legem  Aqtii- 
liam.  And  the  writers  on  the  canon  law,  col- 
lected by  Linwood,  1. 1,  tit.  11.  V.  Ne  Gc« 
cides.    Tormer  Edition, 

f  See  the  proceedings  against  him,  and  wha) 
fell  from  the  Colirt  at  the  time  of  giving  judg* 
ment,  in  vol.  10,  p.  1315. 
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Middlesex  Jury. 


'iiiitin  Sjpinoage, 
Sdward  Barlow, 
5ohD  ChQtoiiy 
EdvarHl  Turner, 
Jobn  MillSf 
BeDJamio  Bailcj, 


Beojamtn  Lester, 
Frands  Phillips, 
Simon  Pawson, 
Richard  Airey, 
John  Lugg, 
John  Turner. 


536.  The  Trial  of  William  Barnaed,  at  the  Sessions-House  in  the 
Old-Bailey,  before  the  Right  Hon.  Sir  Charles  Asgill,  knt 
Lord-Mayor  of  the  City  of  London,  Sir  Michael  Foster,  knt 
one  of  the  Justices  of  the  KingVBench,  Sir  Sidney  Stafford 
Smythe,  knt.  one  of  th6  Barons  of  the  Exchequer,  Sir  William 
Moreton,  knt.  Recorder,  and  others  his  Majesty's  Justices  of 
Oyer  and  Terminer,  for  the  said  City,  and  County  of  Middle- 
sex, on  Wednesday  the  10th,  and  Thursday  the  11th  of  May^ 
on  the  Black  Act;  for  sending  a  Letter  in  a  fictitious  Nam« 
to  Charles  Duke  of  Marlborough,  demanding  a  genteel  Sup- 
port for  Life :  31  GEoncE  H.  a.  d.  1758. 

nameorthefilackAct  Thaftaotofparliaiiiaii^ 
reciting  the  several  mischiefs,  nod  conftitotiog 
stTendfeloniM,  amongst  other  Ibiagiy  enaets, 
Thet  if  any  persea  smII  knowingly  eeod  any 
letter,  widsanft  any  name  aabsoribd  thetdo,  sr 
Mgned  with  a  fictitioua  name,  demanding  in^ 
ney,  venisoo,  or  other  Taluable  thing ;  every 
person  so  ofiendiog,  being  thereof  lawfnUy 
convicted,  shaH  be  adjudged  ffuilty  offelooy, 
and  shall  suffer  death  an  in  cases  sf  £elooy« 
without  benefit  of  cleigy. 

It  is  on  that  act  that  this  ittdictmenf  noir 
comes  before  yoo,  that  yon  have  heard  read. 
You  see  it  is  for  sending  a  letter ;  fbr  it  is  on 
the  first  of  these  letters  that  the  present  iDdicr« 
ment  is  founded  ;  the  others  are  sent  in  coosa* 
quence  of  the  first,  and  expliMiatory  of  his  in- 
tentions. 

I  wiU  open  to  you,  as  concisdiy  as  1  can,  the 
several  circumstances  we  have  in  evidence,  in 
order  to  affect  the  prisoner  at  the  oar :  they  are 
circumstances  of  that  nature,  correspoodiug  so 
exactly  with  the  prisoner's  case,  affecting  bim 
so  very  miDute1y>  that  the  several  circum- 
stances do  infer,  I  had  almost  aaid  an  impossir 
bility  of  his  innocence:  -you  will  find  they  all 
tally  so  exactly,  they  are  so  particularly  rela- 
tive to  him,  that;  it  will  be  offering  violeooe 
to  every  rule  of  reason,  not  to  find  him 
guilty. 

Gentlemen,  on  the  29th  of  Noveifter,  a 
letter  wasi  found  under  the  door  of  the  Ord- 
nance-office, directed  to  his  grace  the  duke  of 
Marlborough :  upon  opening  this  letter,  which 
was  wrote  in  imitation  of  print- hand,  bearing 
date  that  day  the  $9th  of  November,  it  will  be 
necessary,  for  the  sake  of  the  following  circum- 
stances, to  desire  your  attention  to  the  several 
parts.    These  are  the  words : 

"  To  his  Grace  the  Duke  of  Uarlboroogh. 

"  My  lord ;  as  eeremony  im  ao  '«!'«  ''•'"^ 
upon  moat  occasions,  more  eapeeiaiJy  to  j^* 
sons  in  my  state  of  mind,  i  shaiJ  proceed  jm- 


William  barn ARD,  Ute  of  the  parish 
of  St.  James's,  within  the  dty  and  liberty 
of  Westminster,  in  the  bonn^  of  Hiddle- 
aexy  yeoman,  was  indicted,  for  that  he  being 
an  ill-disposed  person,  and  seeking  wickra 
gain,  and  little  regarding  the  laws  and  sta- 
tutes of  this  kingdom,  or  the  pains  and  penal- 
ties therdin  contabed,  after  the  Ist  day  of 
June  in  the  year  of  our  Lord  1783,  to  wit,  on 
the  Sd  day  of  December,  in  the  3  Ist  year  of 
the  reign  of  our  soverei^  lord  George  the 
second,  king  of  Great  Britain,  &c.  1758,  with 
force  and  armsi  at  the  parish  aforesaid,  in  the 
county  aforesaid,  knowingly,  unlawfully, 
wickedly,  and  feloniously,  cud  send  a  certain 
letter  in  writing,  with  a  fictitious  name,  to 
wit,  with  the  fictitious  name  of  Felton  thereto 
signed  and  subscribed,'  to  the  most  noble 
Charles  duke  of  Marlborough,  and  directed 
to  the  said  duke,  by  the  title  and  description 
of  his  grace  the  duke  of  Marlborough,  de- 
manding therein  a  certain  valuable  thing,  to 
wit,  a  genteel  support  for  the  life  of  him  the 
said  Wuliam  Barnard,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  to 
the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  ano  dignity.' 

AAer  Mr.  Moore  had  opened  the  indictment, 

Mr.  Serjeant  Davy  spoke  as  follows : 
May  it  please  your  lordships,  and  you  gen- 
llemen  of  the  jury ; 

I  am  counsel  in  this  cause  for  the  prosecution 
against  the  prisoner  at  the  bar,  who  stands  in- 
dicted On  an  act  of  parliament  made  in  the  ninth 
year  of  his  late  migestyy  very  well  known  by  the 
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neduikely  to  aoqaftiot  yon  with  the  motive  and 
ciul  of  addrenioff  thi^  epistle  to  you,  which  is 
equally  interestiDg  to  us  teth.  You  are  to 
know  then,  that  my  present  sitoation  in  life  is 
nncii,  that  I  should  prefer  annibiiatioii  to  a  oon- 
dDnanoein  it:  des|ierate diseases  require  des- 
perate remedies ;  and  you  are  the  man  f  have 
pitched  upon,  either  to  make  me,  or  to  unmake 
jMHKlf.  As  1  never  had  the  honour  to  live 
among'  the  great,  the  tenor  of  my  proposals 
will  not  be  very  oourtly  ;  hot  let  that  be  an 
aignment  to  enforce  the  belief  of  what  I  am 
now  ^oiug  to  write.  It  has  employed  my 
inventton,  for  some  time,  to  find  out  a  method 
to  destroy  another,  without  exposing  my  own 
life;  that  1  have  accomplished,  and  defy  the 
law.  Now  for  the  application  of  it.  I  am 
desperate,  and  must  be  provided  for:  yoa  have 
h  in  your  power,  it  is  my  business  to  make  it 
yourittdination,  to  serve -roe ;  which  you  must 
determine  to  comply  with,  by  procuring  me  a 
|;eBteel  support  for  my  life ;  ;»r  your  own  will 
be  at  a  period  before  this  sessions  of  parliament 
is  over.  I  have  more  motives  than  one  for  sing- 
Eag  you  out  first,  upon  this  occasion  ;  and  I 

r'lve  vou  this  fair  warning,  because  the  means 
shall  make  use  of  are  too  fatal  to  be  eluded 
by  the  power  of  physic.  If  you  think  this  of 
any  consequence,  you  will  not  fail  to  meet  the 
author  onounday  next,  at  ten  in  the  morning, 
or  on  Monday,  (if  the  weather  should  be  rainy 
en  Sunday)  near  the  first  tree  beyond  the  stile 
in  Hyde-park,  in  the  foot-walk  to  Kensing- 
tso:  secrecy  and  compliance  may  preserve 
yon  from  a  double  danger  of  this  sort ;  as 
there  is  a  certain  part  of  the  world,  where  your 
death  lias  more  than  been  wished  for,  upon 
other  motives.  I  know  the  world  too  well,  to 
trust  this  secret  in  any  breast  but  my  own.  A 
few  days  determine  me  your  friend  or  enemy. 

«*  Felton." 

"  You  will  apprehend  that  I  mean  you 
should  be  alone ;  and  depend  upon  it,  that  a 
discovery  of  any  artifice  in  this  affair  will  be 
fatal  to  vou :  my  safety  is  insured  by  my  si- 
lence; for  confession  only  cain  condemn  me.'* 

This  letter  containing  every  thing  that  is 
dreadful,  that  might  raise  apprehensions  of 
terror,  subscribed  by  a  name  which  is  painful 
to  almost. every  ear — the  name  Felton !  That 
was  the  name  of  the  assassin  that  stabbed  the 
duke  of  Buckingham  at  Portimouth. 

My  lord  duke,  not  intimidated  by  the  letter^ 
though  greatly  surprized  at  it,  and  willing  to 
find  out  the  author,  was  not  afraid  fo  endeavour 
to  apprehend  him ;  he  went  alone  to  th^  spot, 
and  at  the  time  appointed ;  however,  there  was 
some  attendant  on  his  grace  at  a  distance,  in 
order  to  observe  what  passed  on  the  occasion. 
My  lerd  duke  had; been  there  some  time  on 
borwback,  and  as  much  undressed  as  a-  man  of 
his  quality  is.  He  had  pistols  before  him  ;  be 
bad  been  there  some  time,  and  saw  nobody  at 
all  at  that  particular  place.  After  waiting  some 
coosiderable  time,  be  was  returning,  imd  ob- 
served fL  person  cMoe  to  the  partioiibr  spot  just 
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by  the  tree  beyond  the  stile  in  Hyde  Park,  by 
the  foot^walk  to  Kensington :  that  person  held 
a  handkerchief  to  his  mouth  in  a  seeming  dis* 
consolate  manner,  looking  into  the  water,  and 
stood  still  a  very  considerable  while.  Upon  hie 
grace  seeing  this,  that  the  man  was  not  pursuing 
any  way,  the  duke  had  no  doubt  in  his  own 
mind,  but  that  this  man  (be  h^  who  he  would) 
must  be  the  person  who  had  sent  him  this  letter. 
The  man  sauntering  just  at  the  place,  the  duke 
rode'  up  to  the  spot,  expecting  the  person  would 
speak  to  him :  nis  grace  asked  the  man,  Who* 
tber  he  wanted  to  speak  to  him  ?  He  said,  No. 
— Sir,  nid  the  duke,  do  you  know  me  ?  I  am 
the  duke  of  Marlborough ;  telling  you  that,  pei^ 
haps  you  have  sometnin|f  to  sav  to  me.— N0| 
1  my  lord. — No  notice  bemg  taKcn,  the  duke 
came  away. 

Gentlemen,  you  see,  this  was  an  appointment 
on  a  Sunday  to  nieet  at  a  place  where  several 
people  mi^ttt  be  supposed  to  be  walking.  What 
was  the  view  of  that  person  may  be  seen  by , 
and  bye.  The  author  of  this  letter  speaks  of  his ' 
being  exceedingly  guarded  against  the  possibi* 
lity  of  a  detection ;  he  boasts  of  the  care  and 
caution  he  had  used  for  that  purpose,— be  defies 
the  lew, — nothing  but  confession  could  con- 
demn him, — his  mfety  was  insured  by  his  si« 
lenoe,-r-he  knew  the  world  too  well,  to  trust 
this  secret  in  any  breast  but  his  own. 

A  few  days  after,  in  the  same  week,  the  dokt 
received  a  second  letter.  This  also-  was  pot 
under  the  door  of  the  Office  of  Oiilnance,  and 
was  also  wrote  in  imitation  of  a  print4iand :  but 
the  directions  of  both  the  letters  are  not ;  there 
will  be  occasion  to  take  notice,  of  that  circnro* 
stance  by  and  bye.  The  second  letter  is  in 
these  words : 

'*  To  hit  Grace  the  Duke  of  Marlborough* 

<*  My  lord;  Yon  receive  this  as  an  acknow- 
ledgment of  your  punctuality  as  to  the  time  and 
place  of  meeting  on  Sunday  last,  though  it  was 
owing  to  you  that  it  answered  no  purpose. 
The  pageantry  of  being  armed,  and  the  ensign 
of  your  order,  were  useless,  and  too  conspicu- 
ous :  you  needed  no  attendant ;  the  plaoe  was 
not  calculated  for  mischief,  nor  was  any  in- 
tended. If  you  walk  in  the  west  isle  of  VVest- 
minster  Abbey,  towards  eleven  o'clock  on  SCUt- 
day  next,  your  sagacity  will  point  out  the  per* 
son,  whom  you  will  address  by  asking  b 
company  to  take  a  turn  or  two  with  you.  Yoa 
will  not  fail,  on  inquiry,  to  he  acquainted  with 
the  name  and  place  of  abode;  according  to 
which  directions  you  will  please  to  send  two  or 
three  hundred  pound  bank  notes  the  next  day 
by  the  penn^  post.  Exert  not  your  curiosity 
too  early :  it  is  in  your  power  to  make  me 
grateful  on  certain  terms.  I  have  friends  who 
are  faithful ;  but  they  do  not  bark  before  they 
bite.    I  am,  Sec,  &c.  F.'* 

Gentlemen,  vou  se^,  the  writer  of  the  second 
letter  speaks  of  being  himself  in  the  Park,- or 
at  least  of  knowing  Uiat  the  duke  was  there,  at 
the  time  and  place  appointed:  and  therefore 
this  was  a  farther  ciccumitaiicc  to  convinoe  the 
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4uk«,  'Aat  iJbA  fwnoo,  whom  be  bMl  mm  Hkm 
IfiuMliiy  before  in  Hyde  Parle,  ami  fpoke  te, 
was  tbe  writer  of  the  aeooed  letter.  You  see 
U  apeaka  of  tbe  duke'a  pnnetoality  aa  to  tbe 
Ikne  and  plaoe  of  meeting,  tbe  paiticalar  dreaa 
hia  grace  waa  in,  and  aasiffna  that  aa  tbe  reaaon 
of  not  apeaking  to  him  the  Sunday  before :  ao 
you  aee,  gentlemen,  that  eircumatance,  wbieb 
wae  a  littk  noaccoantable  of  itaeif,  of  tbe  duke'a 
Bot  being  owned  by  tbe  peraon  whom  be  bad 
aeeo  4be  Sunday  berore,  ia  by  tbia  aecond  letter 
aeaounted  for; — "  The  pageantry  of  being 
armed,  and  the  eoaign  of  bia  order.''  Be  had 
iben  only  a  atar  on,  and  that  perbapa  an  old 
one,  ae  aa  not  to  be  oonapicuoua :  ao  that  tbia 
|W0ounta  for  tbe  peraon'a  not  apeaking  to  tiie 
dnka  ifn  Hyde  Park.  There  can  be  no  doubt 
at  all,  but  that  the  writer  of  the  aeoood  waa  the 
wrriler  M'  tbe  firat  letter. 

Tbe  conaequenoe  then  of  this  aeeond  ap* 
pointroent  to  meet  the  writer  of  tfaelettera  in  tbe 
weat  iale  of  Weatminater-abbey,  you  will  ob- 
serve public  idacea  were  appointed,  and  at  pub- 
lic timea ;  the  firtt  in  Hyde»park,  tbe  aeeond 
in  prayer-time  at  Weatminater-abbey,  where 
the  duke  waa  *^  by  hia  aagacity  to  point  out  the 
pecaon"— 4he  writer  of  tbia  letter.    The  duke 
accordingly  wentlo  We^inatni-abbey,  to  tbe 
veet-iale  (though  indeed,  properly  apeaking, 
we  don't  know  which  to  call  the  weat  iale, 
the  church  atanding  eaat  and  waat).    Hia  grace 
«ent  to  4he  waalem-maat  part  of  tbe  Abbey, 
Mid  obser?ed  nobody  luridng  or  atandm^  m  car- 
onmatanoea  auafncioua:  a&r  a  iitUe  time,  hia 
grace  waa  aurprised  to  aee  that  the  aame  per- 
aon, whom  he  had  acen  the  Sunday  before  ex- 
actlv  at  the  apot  in  Hydeipaik,  appeared  juat 
in  tbia  place  at  the  weat  end  of  Weatminater- 
abbey;  but  he  waaaurprized  the  mpre,  tfiat 
tbia  peraon  did  not  apeak  to  biro.    Perhapa  hia 
grace  had  not  then  conaidered  the  tenor  of  tbia 
letler ;   for  it  waa  not  to  be  expected,  that  the 
irriter  would  addre»4he  duke,but  ratber  refera 
lo  tbe  duke'a  aagacit? : — ^**  Your  aagacity  will 
fioint  out  tbe  person,^'  it  then  directa,  «*  whom 
you  will  address  bv  aaking  hia  company  to  take 
a  turn  or  two  with  you."    Bia  grace  perhapa 
did  not  consider  tbia  exactly ;  but  waiting  some 
'time  for  the  pecson  to  apeak  to  him,  and  finding 
"he  did  not,  hia  grace  aaked  him,  «<  Sir,  have 
jott  any  thing  to  say  to  me  P'*  No,  my  lord. — 
*«  Bave  you  nothing  at  all  to  Say  to  me  f  "  No. 
*^^  Have  you  nothing  at  all  to  say  to  meP" 
Wo,  he  had  nothing  to  aay  to  hnn.     Now  I 
^onld  haTe  mentioned  to  you,  when  thia  per- 
aon came  into  tbe  Abbey,  another  perwn  came 
in  with  him,  who  aeemed  by  hia  appearance  to 
be  a  aubatantial  tradeaman,  a  good  aort  of  man. 
Theae  two  persona,  after  atopping  and  looking 
•bout  at  tbe  roonumenta  near  the  west  gate  of 
the  Abbey,  the  duke  beug  aore  one  of  them 
waa  Ihe  same  man  he  bad  seen  before  in  Hyde- 
•Park,  bia  grace  thetigbt  paoper  to  go  and  aland 
by  tbem,  to  aee  if  that  person  woubl  apeak  to 
liim.    Seeiag  the  duke  took  no  notice  of  bim, 
4bey  both  went  tewaada  the  choir :  the  atranger 
-went  iata  tbe^choii:,  andtha  maa  that  hiagiaoe 


had  seen  in  the  Favfc,  came  baak  «gfthi  ^aiwg 
his  friend  there)  to  the  apot  wbme  tbe  diilm 
waa.  The  duke  then  asked  bim.  Whether  be 
bad  any  thing  to  aay  to  him  P  No,  he  had  no* 
thing  at  all  to  aay  to  him.  No,  he  bad  nothiag 
at  all  to  aay.  Then  the  duke  walked  a  Uttit 
on  the  other  ride  of  tbe  isle,  to  aee  whether 
the  man  would  follow  him,  or  had  a  mind  to 
apeak  to  him  at  anotber  apot.  He  ebaerved  tfat 
man  looked  eagerly  at  nim ;  may*be  it  limy 
be  underatood,  he  expected  the  duke'a  *'  aagu* 
city  would  point  out  the  man."  However,  the 
doike  did  not  do  what  the  letler  required,  that 
ia,  Aak  him  to  take  a  turn  with  him* 

At  tbia  aecond  time  there  waa  aomebady  thai 
waa  with  the  duke  (when  I  aay  with  him,  I 
don't  mean  close  to  him,  but)  near  enough,  ao 
aa  to  take  notioe  what  paasea,  in  order  to  ap« 
prebend  the  peraon,  ao  aa  to  pot  it  beyond  all 
doubt  that  he  waa  the  author  of  theae  lattera« 
The  duke,  and  tbia  attendant  of  hia,  went  out 
at  tbe  weat  door  of  tbe  Abbey,  in  order  to  go  to 
hia  coach.     Now  yon  will  find  by-and-bye,  ia 
thff  next  letter,  that  tbe  writer  of  these  wttera 
took  notice  of  thn  atteadaat,  but  waa  under  ao 
aapreheiirion  of  being  watched  by  any  body 
else ;  and  that  will  acoount  ftir  those  cwcom- 
atanoea  I  am  going  to  mention :  aa  aooa  aa  the 
duke  went  out  of  tbe  Abbev,  that  man,  whom 
|be  duke  bad  aeen  at  both  these  placea,  wateb- 
ed  the  duke  out  of  tbe  Abbey,  and  aa  aoen  aa 
hia  grace  had  passed  the  door  of  the  Abbey, 
he  went  up,  hid  himself  in  a  comer,  ooooaaled 
from  a  po^aibility  of  being  aeen  by  hia  grace 
in  case  he  bad  looked  back,  and  ao  watched 
him  mto  his  coach.     It  may  be  aaked.  Why 
hia  grace,  upon  having  auch  clear  eoavictioa  ia 
hia  mbid,  that  that  peraon  must  be  the  winter 
of  both  tbe  lettesa,  did  act  apprebead  ban? 
hia  pace  will  tell  yoi|,  he  did  act  think  Jilm* 
aelf  jnatified  in  ao  doing;   he  could  not  recon- 
cile, it  to  his  own  mind  to  take  up  a  man,  where 
there  waa  a  poaaibility  of  hia  innocence. 

Gentlemen,  a  few  days  after  tbis,  came  % 
third  letter  to  the  duke,  wrapped  up  in  a  very 
amaU  compaas,  and  directed  to  bis  aT*re  tht 
duke  of  Marlborough  at  his  bouse.  You  will 
see,  by  comparing  the  direction,  that  tbia  third 
letter  waa  wrote  by  the  writer  of  the4rst  letter  t 
It  begins,  <«  My  lord,  I  am  ftiRy  caariaeed  yo« 
bad  a  oompanionon Sunday.**  Sofaritiaproved, 
that  the  writer  of  theae  Icttara  waa  hi  tbe  Park  oa 
the  fiiat  Sunday,  and  saw  the  duke  there ;  aad 
waa  in  the  A^y  on  theaeeoad  Suaday,  and 
aaw  the  duke  there ;  and  that  it  waa  tbe  aaiBO 
maa  that  the  dake  aaw  at  bath  theae  timea.-^ 
**  I  inlaipfet  it  aa  owing  to  the  weakoaas  af 
bomaa  aature:  but  aooh  ptocaodiag  ia  fiar 
from  baiag  ingenuom,  and  may  prodace  bad 
eflaaa,  iHiilat  it  ia  iaipaarihic  to  aaawer  ttio 
end  proposed.*'— Qaaaded  through  aU.  ««  Yea 
will  aee  i^e  apfaia  aooa,  aa  it  were  by  aeoldeBtk 
aad  aaay  eaaily  find  where  I  go-  to;  in  eoa* 
aeqjoeace  of  which,  by  being  sent  to,  1  shall 
waiton  year  gtiMw,  but  expect  to  be  yite  alaae^ 
and  cunverae  ia  wbiapera.  Yea  will  likcwisa 
giap  y»Bf  baaaar,  apaa  8Malhi(»1bat  aa  ppl 
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yoa  0ee«  as  be  was  n^oardcd  Mbr«i  be  was  cl«- 
tsnaiiied  |»  make  itinpassible  to  be  diseovefed : 
i|.  iksf  wire  le  eenverse  io  whispei%  and  to  be 
qpNleakati  k  was  imfieerible  for  etber  et  ideaoe 
to  life  upagaiMt  bipitw^"  TbeseaodlheforsMr 
tenm  erasf lied  witb«  insure  yeur  safety ;  my 
itye^ptj  Ml  ease  of  nooMMaif  liaaoe,  ior  aay 
ssbe—s  $0  expose  ae)  witt  be  slower*  kit  not 
lisaative*  ipd  strong  siiifHeieB  tbe  utmoei  tbai 
ep»  pestibly  ensue  upea  it."<— Yen  seer  bow 
amiU  be  bad  eontrif  ed  it  t  be  was  detenaiaed 
test  oftbii^  nore  tbao  strong^  saspioioQ  sboaM 
srer  be  in  evidence  against  bim — **  TVbUa  tbe 
cbi|pi9fs  wiU  be  tenfold  against  yon.  You  will 
pesaiUy  be  in  doubt  after  the  flMsetiog,  bat  it  is 
eoite  naswsiaiy  tbe  outside  sbouldbea  mask  of 
&#  io.  Tbe  MSMly  of  tbe  Bloods  ie  not  ex- 
tiasl,  Ibough  tbey  are  not  in  my  sobeme.'' — 
!iW  word  BiiOQOS  is  in  capital  letters.  That 
is  a  dreadful  name  1  As  Felton  was  tbe  villain 
wbo  assassinated  tbe  duke  of  Buckingham,  so 
this  is  the  name  of  the  fellow  who  seiz^  the 
diike  of  Qrmoad,  aad  was  going  to  carry  bim 
to  TylHini  to  execute  bim,  and  also  who  stole 
tbe  eiown  out  of  the  Tower  of  London. 

You  see,  gentlenien,  by  this  third  letter,  that 
tiie  duke  was  to  expect  to  hear  something  far- 
ther from  the  writer  of  these  letters.  It  con- 
tains DO  apppintmentybnt  leads  the  duke  to  ei(- 
pect  he  shall  see  the  writer  again  as  by  acci- 
dent, and  was  to  obserre  wbore  he  sboold  go  to, 
that  the  duke  might  know  where  to  send  for 
him ;  and  that  he  would  come  in  consequence 
of  being  sent  for ;  but  when  he  came  to  tbe 
4nke  the  terms  were,  to  be  a  secret  conversa- 
tion, not  in  the  presence  of  a  third  person, 
apd  that  too  by  whispers,  and  the  duke  pro- 
mising, upon  bis  honour,  that  no  part  of  it 
should  transpire,  without  which  he  wa^  not  led 
to  tbiok  the  writer  should  disclose  any  thing  at 
all.  The  first  letter  was  dated  and  received  the 
99th  of  November,  tbe  second  received  tbe 
next  week,  the  third  in  theseoond  week  of  De- 
cember, and  thjB  last  was  some  time  in  April. 

The  duke  waited,  expecting  to  hear  farther ; 
hat  heard  nothing  mose  until  the  middle  of 
Apil.  About  the  14th  there  came  a  letter  to 
bis  grsce^  wrote  in  a  mean  hand,  but  not  in 
iyaitaiiaii  of  a  print  band,  as  the  others  were. 
These  are  the  words  of  the  fourtli  letter : 

**  Tohis  Grace  the  Duke  of  Marlborough. 

**  May  it  pWase  your  ffrace ;  I  have  reason 
ti  heKeve,  that  tbe  son  of  one  Barnard,  a  sur- 
veyor itt  Ablngilen-btwidings,  Westminster,  is 
ao^joaiofesd  wi£  some  sscreta  that  nearly  eon- 
cem  your  safetv:  his  fktber  is  now  out  of 
lewn,  wbieb  wvlgive  ymi  an  opportunity  ef 
qneafaoDing  bim  mere  privately.  It  would  bd 
uselesa.to  your  graoa,  as  wdl  as  dangenMS  te 
me^  tv  appear  more  publicly  m  this  aMr^— * 
Yeor  sifloere  friend,  Anontm  ovs." 

^Be  ikequentlyg^^toStorey's-gaiccofRl^ 
hmfte.** 
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the  iftfof;  Mr.  Bamurdf  aaeordib^  14  the  di^r 
reotione  m  that  letlsv^  This  letter,  you  wiH 
see,  bears  no  data  at  aH ;  *e  mcmerandnm^  mt 
any  thing  which  could  vessibly  indicale  whe« 
the  letter  wan  seuti  or  when  toe  duke  seceituA 
it.  Tbe  duke,  when  Mr.  BaramdcdDse;  fra« 
silting  in  his  soem  ;  and  though  upeor  epckiiuy 
the  doer  of  tha  esrteg  room  («rtneh  was  ah 
thrsesoere  vards  distluiee  from  where  tM  dufall 
was)»  yet  the  meaoent  Mr.  Baniar4entei«d  fhai 
laond^  be  wis  ture  that  W!bs  the  mau  be  ha4 
seSnbe^hmlbaPailiaudintbeAbbey.  Thonb 
tlie  duhe  bad  nedeubt  hi  his  own  mind  eu'l&e» 
ferUMr  tisremslnnamf  that  the  p^rimii  whsmi 
be  bad  seen  before  iVas  the  vrriter  ef  tbe  Arab 
teller,  now  be  was  fully  oavrinoed  that  be  want 
tbawrilsr  ef  4lthelellers.  Theddhd  waadm^ 
termhied  tbeacfaeme  sbofald  not  so  for  taha  eff» 
foety  m  l»  pagngn  bimssif  upon  W  beheu^y 
that  aa  part  ef  the  eeavenatiou  should  trandii' 
aire ;  if  so,  aethfaig  oauM  bare  previriiled  upon^ 
him  leprameuie;  thesefora  yen  are  net  to  ea^ 
pect  be  aomphad  with  a  eanverAtkui  in  wWa<t 
pers,  and  a  preaMsa  eu  Ibadahe'a  paH,  thatnsi 
partoflhaesnrersiiieftshoaUtfUBspire.  Tb# 
third  letter  will  tdl  you,  thai  the  person  tbair 
entered  the  roam  was  tha  writer  ef  alk  Uriesri 
letters.  Aa  aeon  as  he  caase  inta  the  loeai,! 
the  duke  took  him  to  tbe  wmdew,  and  aahed 
bim,  whether  be  wauled  to  epeak  with  him  9 
•*  No,  my  lord."^No,  Sir  I  1  have  rieoeived  • 
letter,  which  tells  ese,  thai  von  are  ao^ainted 
with  some  drcumstaaees  that  neari  jp  eoncent 
my  safety.—"  Not  I,  my  bird."  This  is  very^ 
surprising.  Sir !  this  is  the  letter  ;  and  shewe* 
bim  tbe  lasl  letter.  8lill  tbe  duhe  bad  not 
given  bim  any  proause  at  all  of  net  exposmy 
tbe  conversatmn.  "  Sir,  it  ia  very  odd  tbil 
you  should  be  pmnted  out  to  me,  to  aoqnaiab 
me  wilh  some  circumstances  relating  to  my 
safety,  beifeause  it  mentions  some  circomstsdesa 
as  to  tbe.time«  the  place  where  you  Sre  la  ba 
found,  your  father's  being  out  of  town,  and  tha 
like."  The  prieoner  ioeautioosly  said  immc^ 
diately, "  My  lord,  my  father  was  out  oftowtf 
at  that  time."—"  At  what  time,  Sir  ?  The  telte# 
bean  n»  date,  nor  have  I  mentewd  te  you  a 
syllable  when  I  received  it :  hew  came  you 
to  know  when  I  received  this  letter,  diet  yea 
should  tell  me,  your  fotber  weauot  in  town  at 
that  time?  You  speak  cleariyv  as  knowing 
when  I  received  this  letter ;  therefore  give  ma 
leave  on  this  occasion  to  tell  you,  that  I  do  aal 
only  suspect  yon  know  of  this  letter,  but  thai 
you  have  sent  to  me  ssase  other  letters  thsS  i 
have  received  before:"  then  acquaimmg  bim 
with  theother  three  letters,  his  graoaebesrrmg 
upon  them,  that  il  was  very  odd  and  strange; 
that  tbe  letters- corresponded  sa  eerUmly  and 
decisively  en  bim,  be  beiag  always  at  tha 
plaoeaat  tbe  timee  appomied,  and  that  he  bemg 
tbe  person  uaosed  in  tbe  fourth  letter  too,  and 
that  be  knew  the  time  ef  tbe  duke's  reeeirfaMP 
that  letter,  the  duke  pul  ic  upon  bim,  **  mkr^  I 
aea  snrpriaed  af  the  vrrher  of  this  HMter;  oaa 
should  suppose  Irem  the  style,  aad  itfa  being 

woM,  thab  that  paaMn  wha 
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wrote  it,  bad  bad  aome  abareof  edaoation  ;  at 
leaat  1  am  surprized  that  a  man  that  has  had 
aoy  edacatioD  at  all,  can  descend  to  suc^  a 
means  of  gettiog^  money.''  <*  My  lord,  yoor 
ghwe  need  not  he  aorprized  at  that ;  a  man 
puiy  be  learned,  and  very  poor."  Very  fond 
was  be  of  softenings  things.  <«  My  lord,  you 
need  not  be  aflrigbted :  I  dara  say  the  writer  of 
these  letters  is  a  rery  madman.''  Why !  you 
are  ver?  much  concerned  to  apologize  for  the 
writer  hereof,  said  the  duke.  Picking  out  this 
circumstance,  The  man  does  not  know  me,  he 
expresses  bis  very  great  surprize  at  my  appear-' 
log  in  the  Park  with  the  eusign  of  my  Older, 
and  my  being  armed — as  incautious  as  he  had 
been  before,  lie  is  incautious  upon  that  too,  and 
Mid,  "  Indeed  I  was  surprized  to  see  your 
fftaoe  armed."  "  Was  you  so,"  said  the 
duke  f  "  Was  you  surprized  to  see  me  armed  P 
Can  any  man  doubt  a  moment  who  wrote  these 
letters?  But,  however,  Mr.  Barnard,  as  you 
insist  upon  it,  and  declare  so  solemnly  your  in- 
nocence, I  will  not  so  far  invade  the  laws  of 
hospitality,  whatever  crime  you  have  done." 
(He  would  not  for  the  world  apprehend  a  man 
m  his  own  house  whom  he  bad  sent  for ;  be 
kt  him  go  safe  borne  again ;  it  was  for  that 
leason  he  would  not  give  his  promise  not  to 
reveal  the  conversation  ;    but  in  regard  to  the 

Siiblic  he  was  determined  to  prosecute.)  The 
uke  said  to  him, «  Sir,  If  you  are  not  the 
writer  of  these  papers,  it  much  becomes  you  to 
find  out  who  is;  for  your  name  is  particularly 
i&entioned  in  this  last  letter;  either  you  are 
the  writer,  or  allow  me  to  say,  somebody  else 
owes  you  very  ilUwiil  that  was  the  wnler  of 
them.  ?  I  am  relying  merely  on  the  terms  of 
Ibe  last  letter,  wherem  he  was  to  inform  bis 
grace  of  some  secrets  that  neariy  concern  bis 
safety :  what  was  the  answer  that  the  prisoner 
made?  First,  what  would  have  been  the 
answer  P  Most  not  a  man  be  struck  with  asto- 
Bisbment,  to  bear  be  was  one  that  was  to  in- 
form his  grace  of  things  that  nearly  concerned 

f  ?  ? S?'  ^  ™"^^  ^  ^^^  ****•"*  ®f  *"»  own 
life  r  What  became  him,  as  having  a  regard  to 

bis  own  repuUtion  and  safety  ?  To  determine 
as  ftr  as  in  his  power,  to  find  out  the  writer  - 
nay  to  have  ^iven  the  duke  assurance  that  he 
would  do  it:  mstead  of  that,  what  was  bis  be- 
baviour  P  A  smile  of  contempt— an  unman- 
nerly lau^b  in  the  duke's  faoe,  as  if  it  did  not 
concern  him  at  all. 

Gentlemen,  I  should  think  that  to  this  there 
can  hardly  be  a  circooastance  added  more 
dearly  to  convince  any  man  alive  of  the  cir- 
cumstanoes  of  this  man's  being  the  author  of 
these  letters;  but  you  will  find  afterwards  the 
prisoner  (for  what  reason  let  him  tell  if  he  can) 
toU  his  grace,  be  bad  desired  his  companion 
that  was  with  him  in  Westminster-i4bbey  to 
leave  bim :  Why?  "  Because  he  thought  the 
«J"^«.'^"tel<o  tell  him  of  some  place  be  bad 
lorbim."    Good  God!  bow  could  he  imagine 

T^^l^J^  never  seeu  before  be  saw  him 
la  the  Park,  bow  coald  be  expect  that  P  This 
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was  his  ankward  reason  for  desiriog  his  com* 
panion  to  leave  him. 

1  beg  pardon,  if  I  haTe  omitted  any  thing ; 
these  are  the  circumstancea  that  have  occurred 
to  me  on  this  occasion;  ther  are  ao  strong  and 
necessary  in  ^e  proof  of  the  prisoner's  guHt, 
that  I  will  venture  to  say,  it  is^nuch  more  satis- 
factory to  an  indiflerent  person,  than  positive 
testimony— the  positive  testimony  of  any  omui, 
as  men  are  liable  to  mistekes,  aa  a  mistake  in 
time,  a  mistake  in  persons^  will  ezceeduigly 
vary  the  case ;  but  variety  of  circnmstancss, 
which  tally  in  their  own  nature,  cannot  lie  or 
deceive. 

This  prosecution  is  commenced  merely  for 
the  sake  of  justice ;  I  am  instructed  to  sty 
from  his  grace,  it*  is  perfectly  indifferent  to 
bim  what'  will- be  the  issue  of  this  trial :  he 
thought  it  his  duty  to  come  here,  and  leava 
it  to  his  country  to  determine  as  they  sball 
think  proper. 

The  Doke  of  Marlbarottgh  sworn. 

D.  of  Marlborough,  i  received  this  letter 
irom  an  unknown  hand,  dated  the  99th  of  No- 
vember, and  directed  to  me,  appointing  me  to 
meet  the  writer  on  a  certain  spot  in  Hyde-Park. 

The  first  Letter  read : 

^  Zb  Ail  Grace  the  Duke  of  Marlborough. 
^  [With  care  and  speed.] 

'*  My  lord ;  xxviiii  November, 

"  As  ceremony  is  an  idle  thing  upon  molt 
occasions,  more  especially  to  persons  in  my 
state  of  mind^  I  shall  proOeecl  immediately  to 
acquaint  you  with  the  motive  and  end  of  ad- 
dressing this  epistle  to  you,  which  is  equally 
inteosstmg  to  us  both.    You  are  to  know,  tbeo, 
that  my  present  situation  in  lif«  is  such,  that  I 
should  prefer  annihilation  to  «  continuance  io 
it :  desperate  diseases  require  desperate  reme- 
dies; and  you  are  the  man  1  have  pitched 
upon,  either  to  make  me,  or  to  unmake  your- 
self.   As  1  never  had  the  honour  to  live  among 
the  great,  the  tenor  of  my  proposals  will  not  be 
very  courtly;  but  let  thattte  an  argument  to 
enforce  the  belief  of  what  I  am  now  going  10 
write.   It  has  employetl  my  invention  for  some 
time  Ui  find  out  a  method  to  destroy  another, 
without  exposing  my  own  life ;  that  I  have  se- 
complished,  and  defy  the  law.    Now  for  tbe 
application  of  it.    1  am  desperate,  and  mast 
be  provided  for:  yon  have  it  in  your  power, 
it  is  my  business  to  make  it  your  ioclinstioD, 
to  serve  me;  which  you  maat  determtae  tft 
comply  with,  by  procuring  me  a  genteel  sup- 
port for  my  life ;  or  your  own  will  be  at  a  pe- 
riod before  thia  aessions  of  parlian»ent  is  over« 
I  have  more  motivea  than  one  for  singling  yea 
om  first  upon  this  occaaion;  and  I  P^^Vf. 
thia  fair  warning,  because  the  meana  I  shaU 
onake  uae  of  are  too  fktal  to  be  eluded  by  tbe 
power  of  physic.    If  yon  think  this  of  any 
consequence*  you  will  not  lail  to  meet  tbe  aa- 
thor  on  Sunday  next,  at  ten  in  tbe  morning,  or 
OB  llowlay  Cif  the  Wicthi^  ahoold  bc^  n>V^ 
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Sttnday)  near  tbo  first  tree  beyond  the  stile  in 
Hyde- Park,  io  the  fool-walk  to  Kensiogton : 
eecreey  and  oomplianoe  may  preserve  you 
from  a  double  daiiffer  of  this  sort ;  as  «there  is 
m  certain  part  of  the  world,  where  your  death 
baa  more  than  been  wished  for,  ui>on  other 
motiYes.  I  know  the  world  too  well,  to  trust 
thia  secset  in  any  breast  but  my  own.  A  few 
day*  determine  me  your  friend  or  enemy. 

"  Fbltoh." 

'*  You  will  apprehend  that  I  mean  yOu  should 
be  alone ;  and  depend  upon  it,  that  a  discovery 
ef  any  artifice  in  this  afiair  will  be  fatal  to  you : 
my  aafety  is  insured  by  my  silence ;  for  con- 
feaaon  only  can  condemn  me." 

Q.  IV hat  did  your  grace  do  upon  the  receipt 
of  this  letter? 

Duke  of  Marlborough.  I  went  to  the  place 
at  the  time  appointed.  It  was  at  the  first  tre€ 
near  the  stile  in  Hyde- Park,  in  the  way  to 
Kensington,  at  the  end  of  the  Serpentine  water, 
betwixt  that  water  and  a  little  pond.  I  was 
there  some  time,  and  saw  nobody  stop  that  I 
eoald  suspect  to  be  the  person ;  upon  which  I 
was  going  away :  but  as  1  came  to  Hyde- Park 
comer,  I  turned  my  horse,  and  saw  a  person 
atand  loitering,  and  lookiof^  at  the  water  over 
the  bridge.  This  was,  I  belieTe,  within  twenty 
varda  of  the  tree,  and  this  induced  me  to  go 
back  again.  I  nide  up  to  the  person  yery 
gently,  and  passed  by  him  once  or  twice,  ex- 
pecting him  to  speak  to  me ;  he  did  not.  I 
made  him  a  bow,  and  asked  him,  if  he  had 
aomething  to  say  to  me  f  He  said.  No,  I  don't 
know  you.  I  said,  I  am  the  duke  of  Marl- 
borough ;  now  you  know  me,  I  imagine  vou 
haTe  something  to  say  to  me.  He  said,  No, 
I  have  not.    Then  f  rode  away. 

Was  your  grace  armed  ? — 1  had  pistols  be- 
Sbm  me. 

Had  your  grace  any  great  coat  on?— No,  I 
bad  not.    My  star  might  easily  be  seen. 

Does  your  grace  see  any  body  here  that  you 
•aw  there  ?-^rt  was  the  prisoner  at  the  bar. 

Had  your  grace  any  servant  or  attendant 
with  you  ? — I  had  no  servant  with  me ;  there 
was  a  person,  a  friend  of  mine,  at  a  good  dis- 
tance in  the  Park.  A  day  or  two  after,  I  can- 
not be  sure  whether  it  was  the  next  day,  or  the 
day  after  that,  I  received  a  second  letter. 

Ccumelfor  the  PrtMoner,  lam  under  a  great 
diffienlt^,  whether  1  shall  object  affainst  this 
iHter  b^ng  read  or  not  Your  lordship  sees 
the  first  is  a  letter  sent  to  the  duke  of  Marl- 
bprough,  demanding  a  very  Talnable  thing, 
m."  a  genteel  employment  for  life.  This  is  to 
file  same  noble  duke,  not  demanding  that  va- 
loable  thing;  but  demanding  two  or  three 
three  hundred  pounds  in  bank-notes.  These 
demanda  are  very  different  and  diatinet  from 
one  another :  ao  different  and  diatinet^  that  they 
•Bsm  to  me  to  be  different  felonies.  My  lord, 
I  apprefaend  one  felony,  whoever  it  may  affect, 
cannot  be  evidence  of  another  felony ;  nor  can 
Am  kttcr,  ffoppaaiiig  them  ia  any  thing  in  it 


amounting  to  a  felony,  be  evidence  to  another 
felony— 

but  there  were  some  acknowledgment  in  that 
direc^y  affecting  the  prisoner  at  the  bar ;  but  I 
am  inclined  that  the  whole  of  this  matter  shall 
come  before  the  Court,  from  my  opinkm  of  the 
defendant's  innocence,  and  the  substantial  merila 
of  his  defence ;  and  1  think  myself  very  happy 
that  I  have  the  assistance  of  such  a  Court,  who 
are  always  counsel  for  the  prisoner,  where  the 
life,  property,  and  character  of  a  man  is  at 
stake;  and  who,  under  these  circurasfanoes, 
will  do  that  which  is  right,  admit  or  not  admit 
what  is  not  proper  ^dence.  I  don't  flrndy 
object  to  it ;  I  don't  think  it  for  the  interest  ef 
my  client  to  suppress  it,  who  is  called  upon  Io 
answer  in  this  matter ;  therefore  1  lOave  the 
Court  to  do  as  they  think  proper. 

Counulfor  Ck  1  desire,  if  you  have  any 
objections,  to  make  them  now.    - 

Coar^  The  nae^ma^  of  this  letter  ia  to 
support  the  evidence  of  the  first  letter,  let  the 
contents  be  what  they  will.  The  aae  they 
make  of  it  is  to  shew,  that  the  prisoner  at  the 
bar  was  the  writer  or  sender  of  the  first  letter* 

The  second  Letter  read: 

To  hu  Grau  the  Duke  qf  Marlborough, 

*^  My  lord ;  yon  receive  thia  aa  an  acknow* 
lodgment  of  your  ptinctuality  as  to  the  time 
and  place  of  meeting  on  Sunday  last,  though 
It  was  owing  to  yon  that  it  answered  no  pur- 
pose. The  pageantry  of  being  «rmed,  and  the 
ensign  of  your  order,  were  useless,  and  too 
conspicuous:  you  needed  no  attendant;  tbe 
place  waa  not  calculated  for  mischief,  nor  waa 
any  intended.  If  you  walk  in  the  westpisie  e^ 
Westminster-Abbey,  towards  eleven  o'clock  om 
Sunday  next,  your  sagacity  will  point  ont  the 
person,  whom  you  win  address  by  asking  h 
company  to  take  a  turn  or  two  with  you.  Yon 
will  not  fiiil,  on  in^iry,  to  be  acquainted  with 
the  name  and  place  of  abode,  according  to 
which  directions  you  will  please  to  send  two 
or  three  hundred  pound  Bank  notes  the  next 
day  by  the  penny-post.  Exert  not  your  cu* 
rioHt^  too  early :  it  is  in  your  power  to  make 
me  grateful  on  certain  terms.  I  have  friendik 
who  are  faithful ;  but  they  do  not  bark  before 
they  bite.    I  am,  &c.  &c.  F." 

■ 

What  did  your  grace  do  upon  the  receipt  of 
this  second  letter? 

D.  of  Marlborough.  I  went  to  Westminster- 
Abbey  at  the  time  the  letter  appointed.  I  had 
been  walking  there  about  five  or  six  minutes 
before  I  saw  any  body  that  I  suspected ;  then 
1  saw  the  person  I  bad  seen  before  in  Hyde- 
Park,  and  another  person  who  seemed  to  be  a 
good-looking  man,  a  subatantial  tradesman: 
they  came  in  and  looked  on  the  monuments. 
I  knowing  the  person  again,  went  and  stofd 
by  them  ;  bot  the  prisoner  said  nothing  to  me : 
soon  after  tbey  both  of  them  went  towards  the 
choir :  the  stranger,  1  may  call  him^  went  into 
the  choir  I  and  the  priaoner  turned  bMJk.aiid 
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le  towards  ue,  bul  did  sot  iptak  to  m%. 
Then  I  asked  bim,  if  hd  bad  any  thing  to  aaiy 
to  me,  or  any  commands  for  me  ?  He  said,  No, 
«iy  lord,  I  bave  not.  I  said,  Sure  you  hare  ? 
Be  8aid»  No«  my  lord.  He  walked  op  and 
dowB  one  side  tbe  isle,  and  I  the  other  to  give 
bim  a  Utile  more  time ;  hot  be  did  not  speak : 
t)Mn  I  went  away  out  at  tbe  areat  door,  and 
left  bim  in  the  Abbey.  I  looked  back  to  see 
i^  he  watcbed  me  going  oot,  but  I  did  not  see 
biaor 

Had  your  grace  any  body  with  you  in  the 
Abbey  P — ^There  were  two  or  three  people 
plaoed  in  disguise,  ready,' if  I  bad  given  them 
the  signal^  to  bav^  bim  taken  up.  Though  I 
Iras  eef tain  it  was  the  same  person  whom  I 
had  seen  aod  spoke  to  in  tbe  Park,  I  thought 
not  ppofier  to  give  the  signal,  but  to  run  a  little 
longer  risk  rather  than  to  take  up  ao  inneoeot 
naa.  VcTj^  soon  atiter  this  I  received  another 
letter ;  this  is  it    . 

'  The  tbM  Letter  read : 

■  ♦ 

To  kU  Oraee  the  Duke  (fMurUxurou^h. 

m 

'•  ^  My  lord;  I  am  iiiily  convinced  yod  bad  a 
aompanion  on  Sunday.  1  interpret  it  as  owinc 
to  tho  weakness  of  biiman  natare;  b«t  such 
proceeding  is  £ur  from  being  Ingenuous,  and 
may  pvoduos  bad  effects ;  wfaflSt  it  is  hnpossible 
to>  an^oE  the  ead  pmpsscdw  You .  wUt  see 
m»  agala  aooai,  as  it  were  by  aoeident^  and 
may  easiW  find  where  I  go  to;  in  eonseqoeaee 
of  which,  by  being  sent  to,  I  shall  wait  on  your 
9Moey  but  expectto  be  quite  alone,  and  to  oon- 
jeme  in  wUspera.  You  will  likewise  give 
yeiar  honour,  upon  meetings  that  no  part  of 
th»  coBvenMtkMi  shall  transpire.  These  and 
ike  formes  terms  oonplied  with,  insure  your 
flifety :  iby  revenge,  in  case  of  non-compliancei 

a  any  sehame  to  eipose  me)  wiH  be  slower, 
not  less  s«re;  and  strong  suspicion  tbe  at- 
moat  that  can  possibly  ensue  upon  it ;  while 
the  chances  would  be  fen-fold  against  yon. 
You  will  possibly  be  in  doubt  attor  the  meeting, 
hot  it  is  quite  necessary  the  outside  should  bia 
a  mask  to  the  in.  Tbe  family  of  the  blooos  i» 
BOteztinct,  though  they,  are  not  in  my  scheme." 

Dnke  of  illisf /toroa^A.  At  about  two  months 
ifler  the  receipt  of  this,  I  received .  another 
letter ;  this  is  it. 


Triai  qf  JVUUtm  Barnard, 


im 


.   The  fourth  Letter  read : 

To  his  Grace  the  Duke  of  Marlborough. 

«  May  it  please  your  grace ;  I  have  reason 
lo  believe,  that  the  son  of  one  Barnard,  a-  sur- 
reyor  in  Abingdon-builduigs,  Westminster,  is 
acquainted  with  some  secrets  that  nearly  coo- 
cem  your  safety;  his  father  is  now  out  of 
town,  which  will  give  you  an  opportunity  of 
qnestioning  him  more  privately.  It  would  be 
ittiess  to  your  grace,  as  well  as  dangerous  to 
ml,  to  appear  aiore  publicly  in  this  affair: 
Your  sincere  friend.  Anonymous.'* 

^  Ha  fse^sntty  fssb  to'  Storegf s  Gate 


Dvkeoi  MiarHorough.  Thine  iaao  date  to 
this  letter.    About  a  week  or  ten  days  after  I 
received  this  letter,  1  sent  a  message  to  the 
ooffee-heuse,  by  Mr.  Merrick,  who  returned 
sad  told  me  he  found  Mr.  Barnard  there,  aa^ 
that  be  said,  What  oould  the  duke  of  5IarU 
borough  want  with  him  ?  He  had  spoke  with 
him  once  in  Hyde-Park,  and  another  time  in. 
Westminster- Aboey.    The  messenger  tohl  me} 
he  said  he  would  wait  on  me,  which  he  did  st 
Marlborough-Uouse,  about .  half  an  hour  after 
ten  o'clock,  I  think,  bn  the  Friday  following. 
Prisoner.  It  was  Thursday,  my  lord. 
Duke  of  Marlborough,   I  cannot  be  sure  at 
to  th^  day.    When  he  came  in,  1  knew,  at  first 
sight,  it  was  the  same  person  that  I  had  seen 
in  the  Park  and  in.  the  Abbey.    I  desired  bim 
to  walk  with  me  into  a  room,  and  immediately 
shut  the  door  when  we  were  in.    I  asked  binr 
fs  before ;  he  said,  he  had  nothing  to  say  to 
me;  then  I  told  him  of  the  last  tetter  I  re- 
ceived, that  it  mentioned  bis  name,  and  that  ha 
knew  something  concerning  my  safety;  be 
said,  be  knew  nothing  of  it.     Then  I  recapitn- 
lated  all  the  letters,  beginning  with  tbe  finrt, 
and  remarked  to  him,  that  it  was  strange  to 
me,  that  a  man  that  wrote  so  very  correct; 
without  false  English  in  any  shape,  should  ba 
gnilty  of  so  low  an  action ;  he  said,  A  nan 
mav  be  Tery  learned,  and  very  poor.    1  then' 
tooK  notice  of  the  second  letter,  and  said,  there 
must  be  something  very  odd  in  tbe  man ;  bs' 
said,  1  imagine  the  man  must  be  mad.    I  said; 
be  seems  surprised  that  I  should  have  pistols ; 
said  he,  I  was  surprised  to  see  your  grace  with' 
pistols,  and  your  ster  on.    I  said,  Why  was 
you  surprised  at  thatf  ti'n  answer  was,  afWr 
^pping  a  moment.  It  was  so  cold  a  day ;  I 
wondered  yon  had  not  a  great  coat  on :  tbea  I 
afterwards  shewed  him  the  letter  again  where 
his  name  was  mentioned,  and  walk^  with  bim 
to  the  window ;  and  as  I  read  it,  when'  I  cams 
to  that  part  where  it  said  his  father  was  out  of 
town,  he  said,  It  is  very  odd,  my  father  waif 
then  out  of  town.    I  said  nothing  to  bim  of 
that,  though  it  struck  me  a  good  deal,  as  tberS 
,  was  no  date  to  the  letter,     i  said,  it  vou  are 
innocent,  it  behoves  yon  much  morir  than  me 
to  find  out  the  author  of  those  letters,  partica- 
lariy  the  last ;  for  it  was  an  attempt  to  blast  bis 
character  behind  his  back ;  be  seemed  to  givcf 
me  a  smile,  and  away  he  went.     I  did  net  sp« 
prebend  him  then. 

Counsel  for  the  Prisoner.  In  what  manner 
did  your  paca  receive  this  first  letter  f 

Duke  w  Marlhorou^,  I  am  Master  of  the 
Ordnanoa.  Somebody  or  other  had  pot  it  ia* 
under  the  doer  of  the  office  m  the  night-timsy 
and  the  keepar  of  the  door  sent  it  to  melhsaart 
day.        ^^ 

As  to  the  seooiid  letter,  which  way  did  jom 
grace  recsive  that  ?— That  was  ssat  the  saaae 


way,  by  being  pttt  iMMiar  the  door  as  tbeethsr* 
Cotmae/.  fis  floaaeaBeooa  ef  the  int  letter^ 
year  gsaaa  wentrhrto  the  PeA  on  horsa^baaki 
and  was  then  sometime  without  sesing  si^ 
body  joa  swpcoted^  Wsae  thsfe  iM*  pfV^ 


K9]  4m  tii€  Black  Act. 

Ibare  N-D.  of  flfar At  I  ww  Mf  eral  people  m 
borae-back,  and  •ome  few  Waikkig  in  a  hurry 
on  foot. 

Fray,  my  lord  duko,  after  you  had  aeon  tbia 
penon  loitering-,  was  there  any  thing  ffpingf 
fbrward,  soch  as  hunting  a  duck,  or  the  like? 
*-No,  nothing  in  the  world  as  i  i^w  s  it  was  a 
▼ery  cold  day.  • 

Your  lordship  said  there  was  another  person 
aft  a  distance,  an  attendant  on  your  grace ; 
How  far  might  that  person  be  off  when  yon 
was  speaking  to  the  prisoner? — I  cannot  tell 
exactly.  I  had  spoke  to  him  to  keep  a  great 
way  off. 

Was  he  in  Tiew  of  your  grace  ?— I  dare  say 
fae  was. 

Mig^  not  any  person  equally  see  that  per- 
eon  as  well  as  your  grace  ? — I  suppose  he 
rnkrht. 

Was  your  grace  there  at  the  time  ? — I  was 
there  ratner  before  the  time,  I  belieTe. 
'    Did  fae  in  the  least  offer  to  follow  your  grace  P 
*-No,  he  seemed  to  go  the  other  way. 

With  respect  to  the  second  letter,  your  j^race 
went  according  to  appointment  to  Westminster 
Abbey,  and  saw  the  prisoner  and  another  per- 
aon  eome  into  the  Abbey;  before  that  other 
person  had  left  him,  had  your  grace  been  near 
bim  ?-^I  had ;  I  stood  by  him  in  hopes  he 
would  speak  to  me,  if  he  was  the  peraon  that 
wrote  the  letters. 

Whether  the  circumstance  was  not  such^ 
that  that  other  person  might  rery  well  beliere 
your  grace  wanted  to  speak  to  the  prisoner  P — 
That  I  cannot  tell.  I  stood  rery  near  the  pri- 
soner, wanting  him  to  speak  to  me.  It  is  pos- 
sible be  might  think  so. 

Whether  there  were  not  at  that  time  sereral 
persons- attending  on  your  grace?— There  were 
two  or  three. 

-  Did  year  grace  speak  to  either  of  them  in 
tbe  Abbey  ?— No,  I  did  not. 

Whether,  if  there  wks  any  other  person  in 
Westacwnster  Abbey  at  that  time,  whether  thai 
third  penon  might  ,not  hare  taken  Mr.  Bar- 
nard for  Tour  grace's  companion,  as  your  grace 
spoke  to  biofr^Upott  my  word,  I  cannot  tell 

Conid  there  be  a  person  to  whom  that  ex- 
pressioD,  in  the  third  letter,  might  be  applied, 
referring  to  vour  grace's  companion,  besides 
Mr.  Barnard  P— Yes,  it  mig^t  be  applied  tp  a 
geatteflsan  that  went  away  with  me  in  the  coach 
nom  the  Abbey. 

•  Whether  your  grace  did  not  bow  sereral 
timee  to  the  prisoner  befbre  you  spoke  P — No, 
Ideo'ttbinkldid. 

CcunieL  With  respect  to  the  third  letter, 
your  grace  heard  no  more  of  that  till  the  fourth 
eame  r— ^D.  of  Marlh,  f  did  not ;  aod  when 
tte  fourth  came  1  sent  to  Mr.  Barnard. 

Did  your  grace*  know  Mr.  Barnard  before 
you  received  these  letters  P«-No,  I  did  not 
at  kll. 

Does  your  grace  now  know  whether  he  wa4 
a  person  in  such  situation  in  life,  as  answered  to 
the  description  ia  tha  letler»P-«l  donH  know 
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Ibe  least  Aing  of  bim,  either  thwafller  or  cif. 
oumstanoes. 

Then,  abstracted  from  these  «rremintaiicei|, 
should  yoor  grace  liave  entertained  any  suspi- 
cion  of  him  more  than  of  any  other  person f-^ 
I  did  not  know  there  was  such  a  man  ia  the 
world. 

When  he  came  to  your  grace's  hoose,  did 
he  come  in  very  readily  P— He  did. 

Whether  his  answer  was,  <  1  was  surprised  to 
see  you  armed  too,*  or  *  I  was  surprised  to  see 
you  armed  V — I  ccnnot  take  upon  me  to  say 
whether  he  laid  such  an  emnbams  on  it  or  not. 

Then  he  made  no  seeiet  or  seemg  vour  irraob 
in  the  Park?— No.  o^       #      . 

Nor  m  the  Abbey  ?— No.     , 

Yoor  ^raoe  mentioned,  be  said.  It  b  yent 
odd,  my  father  was  out  of  town  then !  couA 
your  grace  ppply  that,  in  tbe  manner  it  waf 
spoke,  that  his  father  was  out  of  town  when 
the  message  came  to  him  P — 1  really  under* 
stood  him,. that  he  knew  his  father  watf  out 
of  town  at  the  time  of  his  writing  the  letter. 

Did  your  grace  mention  the  time  you  re- 
ceived it?— No,  I  did  not  mention  any  time. 

Did  he  come  (punctually  to  bis  time? — He 
did ;  I  think  the  messenger  said  be  would  watt 
on  me  about  half  an  hour  afier  ten. 

in  what  manner  was  he  apprehended? — 1 
do  not  know ;  I  understood  be  was  summoned'^ 

It  has  been  said,  be  went  away  with  a  smile  ; 
Pray,  my  lord  duke,  might  not  that  smile  ex- 
press the  consciousness  of  his  innooence  as 
well  as  any  thing  else  F— I  shall  leave  that  to 
the  Ofbat  Judge. 

He  said,  A  man  mi^ht  be  very  learned,  and 
very  poor ;  Does  your  grace  know  whether 
this  person  at  tbe  bar  is  either  learned  or  poor? 
—I  do  not  know  indeed. 

May  not  that  expression  faH  ftt>m  toy  man 
whatever  ?—  I  cannot  say  as  to  that. 

Jama  Merriei  vwonit 

'  Merrick,  I  was  directed  from  his  grace  to 
cany  a  message  to  8torev*s-Gate  coffee-house ; 
I  went,  and  there  was  tbe  prisoner  at  the  bar : 
I  told  him,  the  duke  of  Marlborough  wanted 
to  speak  with  bim ;  be  expressed  some  snr- 
priae  at  what  the  dofce  should  want  with  him| 
tmt  no  fear. 

When  was  this  P— This  was  on  Tuesday  the 
2dth  of  April,  in  the  eveouig ;  and  he  tfaid,  hf 
would  wait  on  the  duke  on  the  Thursday  foU 
lowing,  between  ten  and  eleven  o'clock. 

Croas-qxamMMtien^ 

What  reason  did  be  gi?  e  for  not  wafting  oit 
bis  grace  sooner? — His  excuse  was^  he  was 
foin^  otit  of  town. 

Did  he  aay  any  thing  to  yon  of  hhi  having 
seen  the  doxe  befbre? — ^He  did,  be  «aid,  be 
had  seen  his  grace  three  times  in  his  life,  onep 
in  Hyde -park,  and  once  in  Westminster-abbeT« 
and  once  at  the  camp  a|  Byfleet ;  he  said,  n« 
djd  not  know  the  duke  when  he  saw  bim  in 
Hyde  park,  till  the  didu  himself  told  him  irt|< 
he  was. 
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Trial  of  WUUam  Barnard^ 
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Did  b6  tel)  joa  what  hid  jPMsed  either  in 
the  Park  or  in  the  Abbey  ?— He  told  me,  that 
in  the  Park  4ie  dulse  rode  up  to  him,  and  asked 
liim,  Sir,  do  you  want  any  thini;  with  me?  his 
auswer  was,  No.  Then  the  ^uke  asked  him, 
If  he  knew  who  he  was?  he  answered.  No, 
again.  Then  the  duke  told  him,  he  was  the 
duke  of  Marlborough ;  then  he  made  his  bow : 
and  in  Wesiminster-abbey  he  told  me  he 
thought  the  duke  had  spoke  to  him  ;  but  on 
burning  about  he  said,  he  did  not;  and  he 
turned  and  went  away. 

Where  had  you  this  conversation  ?— This 
was  in  the  room  in  the  coffee-house  by  oar- 
seUes. 

Did  he  tell  you  this  toluntarily  ?— He  did. 
At  first  he  seemed^  surprised,  and  then  said,  he 
recollected  these  circumstances. 

Did  be  express  any  signs  of  fear  ? — No ;  but 
he  seemod  much  surprised. 

WUUam  Manden  swora. 

Manden,  I  waf  appointed  by  his  grace  the 
duke  and  justice  Fielding  to  watch  the  duke 
in  Westminster'abbey,  and  had  two  constables 
there  in  order  to  apprehend  the  person,  if  bis 
grace  had  thoaght  proper  to  give  the  signal. 

Were  you  all  together? — No,  but  so  dis- 

rrsed  that  our  intention  mi^ht  not  be  known ; 
was  within  the  choir  hearing  the  prayers  for 
■ome  time ;  there  was  a  gentleman  near  the 
duke  with  a  sword,  whom  I  thought  the  person 
at  first,  but  1  learned  afterwards,  he  was  an 
ac(|uaintance  of  his  grace's ;    I  was  not  ap- 

rised  that  any  such  person  would  attend  him  : 
saw  Mr.  Barnard  and  another  person  come 
in,  and  his  eve  was  fixed  on  his  grace  as  he 
walked  in  tne  isle ;  they  walked  down  the 
iniddleisle,  not  directly  to  his  grace ;  in  a  little 
time  I  observed  his  grace  to  meet  them,  and 
as  I  thought  by  the  behaviour  of  Mr.  Barnard, 
that  he  spoke  first  to  the  duke,  presently  after 
that  Mr.  Barnard's  partner  went  off  from  him ; 
then  Mr.  Barnard  went  and  stood  looking  at  the 
duke ;  then  1  thought  Mr.  Barnard  was  the 
person  ;  so  I  did  not  mind  the  other :  1  saw 
nis  grace  speak  to  him  again,  but  was  not  near 
enough  to  bear  what  they  said :  after  that,  his 
grace  walked  backwards  and  forwards  once  or 
twice,  and  went  out  at  the  door  h^  came  in 
at;  the  other  gentleman  immediately  foi- 
kwed  the  duke;  1  followed  to  see  what 
passed ;  the  genUeman,  the  duke*s  acquaint- 
ance, walked  opposite  to  the  duke;  Mr.  Bar- 
nard was  got  looking  behind  a  post ;  any  body 
that  was  on  that  side  he  was  on  could  see  him, 
but  a  person  on  that  side  his  grace  was  on 
could  not ;  I  believe  it  was  impossible  for  his 
grace  to  see  him  at  that  time ;  he  looked  after 
bis  grace  a  considerable  time,  then  walked 
back :  I  followed  his  grace,  and  told  him  what 
observations  I  had  made ;  his  grace  imme- 
diately told  me,  the  man  in  black  was  the  man 
that  be  had  seen  in  Hyde- park :  then  I  said, 
I  wonder  your  grace  did  not  give  the  signal  to 
iave  him  apprehended ;  his  grace  said  the  same 


I  as  repeated  here.  He  would  rather  let  it  be  a 
little  longer,  than  to  take  up  an  innocent  man ; 
he  should  hear  of  him  again,  he  apprehended, 
for  he  seemed  to  be  afraid  to  speak  lo  him  at 
that  time. 

Was  he  apprehended  after  thisi? — He  wss. 
I  procured  him  to  come  before  justice  Field* 
ingi  hy  a  sham  summons,  in  wJbich  he  was  ac- 
cused with  assault  and  batterv :  he  was  not 
taken  up  till  he  came  there^  then  he  seemed 
surorised. 

Did  he  tell  yon  about  any  thing  thait  hap- 
pened in  WestminsteNabbey  r — I  was  with  bin 
ra  the  dining  room  at  Mr.  Fielding's,  in  order 
to  take  his  examination ;  I  went  as  it  were  out 
of  complaisance  to  him  not  to  leave  him  sJone; 
he  talked  a  great  deal,  but  i  did  not  make  such 
observations  of  it  as  I  should  have  done  if  I 
had  thought  of  his  coming  here :  T  remember 
he  said  be  ordered  his  frieud  to  walk  off,  tbift 
he  mi^ht  see  what  the  duke  wanted  with  him ; 
and  said,  he  thought  the  duke  must  come  there 
by  appointment:  he  mentioned  son^biog 
aoout  the  duke's  giving  him  a  place  or  post ;  I 
think  he  said  he  ordered  his  friend  to  walk  off, 
to  see  if  the  duke  would  give  him  some  place ; 
or,  Perhaps  the  duke  wants  to  give  me  a 
place. 

Are  you  snre  he  said  the  duke  wanted'io  give 
him  a  place?  or  that  his  friend  said.  Go  to- 
wards him,  perhaps  the  duke  wants  to  give 
vou  some  place  ? — 1  cannot  be  sure  which ;  I 
know  the  word  *  place'  was  mentioned. 

Cross  -examination. 

Where  is  the  summons  ? — ^This  is  the. sum- 
mons (producing  one) ;  1  did  not  serve  it  on 
the  day  it  bears  date;  it  was  made  out  on 
Saturday  the  29th  of  April.  1  waste  have  given 
him  it  that  afternoon,  but  I  was  told  be  was 
gone  to  Brentford ;  so  I  went  early  on  Moii- 
day  morning  following,  and  gave  it  him :  this 
was  only  made  out  as  a  decoy ;  the  name  in 
it  is  one  of  the  constables  that  was  fixed  in 
Westmmster-abbey,  named  Roger  Boucher. 

Did  he  shew  any  unwillingness  to  come  ?— 
No,  none  at  all ;  he  looked  at  it^aod  said,  ll 
is  a  summons  from  Mr.  Fielding ;  he  read  it 
over,  and  said,  Roger  Boucher!  I  know  no- 
thing of  him  :  j^ve  my  compliments,  .tell  him 
I  wOl  wait  on  him. 

As  to  this  place  that  he  looked  thrsugbt 
which  door  is  it  at  ?— It  is  the  west  gate  near 
the  gate-house;  just  at  the  comer  there  is 
another  pite,  and  next  to  the  wall  is  a  sort  of  a 
post,  which  is  what  he  looked  through,  or  bjr* 

Is  not  that  gate,  as  you  call  it,  a.  close  w^ 
sootted  door  ?— It  is  a  door,  hut  the  place  where 
I  mean  is  a  post;  he  peeped  between  the  po^ 
and  the  wall.  I  have  never  been  since  to  look 
at  it;  if  there  is  not  a  hole  between  that  and 
the  wall,  he  must  look  by  the  other  side  of  it. 

Which  way  was  his  head  ?— That  was  to- 
wards the  gentleman  who  was  close  ^*J* 
wall,  opposite  him ;  he  must  bave  turned  bis 
head  farther  from  the  wall  to  have  seen  »• 
grace,  as  his  gra<^  was  going  Um  take  coaco* 
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PkISONSR'9  DfifENCE. 

I  am  flBlMj  iDMomt  of  thif  ftf* 
faivvMi  wbieh  1  am  chargci^  I laafait  ta tha 
Caml  aad  the  jaiy,  wilh  Iha  a? idcMa  that  will 
lie  fwdiioait. 

Far  the  "Prisoner. 

Jokm  BgrnafW  Mrani* 

X  Baraarc?.    I  am  tether  to  (he  prifoner  at 
the  bar. 

What  if  bit  emplov  ? — He  is  employed  in 
my  buf iness  as  a  builder  and  surveyor  orio  • 
dpallv ;  in  not.  only  that,  and  drawing  plans, 
but  also  in  receiving  great  sums  of  money. 

Have  his  accounts  always  stood  right  and 
dear  ? — ^Tbey  always  have. 

Do  you  look  upon  him  to  be  a  sober  man  ? 
-—I  have  bad  great  reason  to  believe  him  such, 
more  particularly  lately. 

0as  he  been  possessed  of  large  sums  of 
noney? — He  has,  of  considerable  sums;  1 
have  odener  asked  him  for  monev  than  be  me. 

Had^yoa  any  occasion  to  send  him  to  Ken< 
nagton  on  Sunday  the  4th  of  December  P-^I 
bad  QotbingK  but  circumstances  brought  the 
day  to  m  V  mind  since :  I  gave  him  an  order  on 
that  Sunday  morning,  when  we  were  at  break- 
ftat»  to  go  to  Kensington,  to  know  whether  there 
was  aome  money  paid  by  the  treasurer  of  the 
tarnpikes  for  gravel :  I  have  a  brother  there, 
named  Joseph  ;  he  went  there  and  did  his  busi- 
Deas,  and  dined  with  mv  brother. 

How  do  vou  know  that? — Because  he  told 
me  so;  and  the  solicitor  of  the  turnpike  told 
me  he  bad  been  with  him,  and  in  consequence 
pf  which  1  had  my  money  afterwards. 

Have  you  ever  heard  your  son  take  any  no- 
tice of  his  meeting  with  the  duke  of  Marlbo- 
rough that  day? — Wtien  be  came  home,  he 
told  me,  lie  had  met  the  duke  of  Marlborough, 
and  these  circumstances  of  his  grace's  taking 
notice  of  him ;  he  mentioned  it  as  an  extraor- 
dinary thing.  I  asked  him,  if  he  had  not 
looked  a  little  impudently  (as  he  has  a  near 
«^bt)  at  him,  or  pulled  nis  glass  out?  He 
said,  he  saw  another  gentleman  at  a  distance, 
and  the  dnke  was  armed ;  and  he  imagined 
tbene  might  be  a  dnel  going  forwards ;  he  has 
fiom  that  time  to  this  mentioned  it  as  a  very 
jrtraog^  event  several  times  In  my  house,  with- 
ojK,  iiof  Feserve  at  all. 

Crew  eaamiaatiop. 

At  the  time  you  sent  your  son  to  Kensington 
eo  the  4th  of  December,  suppose  you  bad  not 
gives  him  an  order  to  go  there,  whether  he 
was  not  at  liberty  to  go  where  he  pleased  ?— ;• 
Yes ;  I  never  restrain  nim. 

DmI  be  say  he  was  surprised  to  see  the  dnke 
without  a  great  coat  ?— -1  cannot  remember  that 
particqiar. 

Did  yoa  hear  him  mention  his  seeing  the 
iok^  of  Marlhoroqgh  in  Westminster-Amy  f 
--I  have  irery  oiton,  Md  very  publisly,  and 
with  s^Bie  surprise;,  as  be  has  that  in  Hyder 
tut.    I  said  to  him»  I  would  not  have  you  b^^ 
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piAlic  in  speaking  of  things  of  this  kind,  lest  % 
uee  be  made  of  it  to  yeor  disadvantage. 

Thamiu  Barnard  BWOVA^ 

7.  Barnard.  I  am  first  cousin  to  the  prisoner 
at  the  bar.  On  SatonJay  the  Srd  of  De* 
oember  1  was  at  Kensington,  and  lay  at  my 
ancle's  house  there  and  dinf  d  there.  On  the 
Sunday  the  prisoner  came  there  before  dinner, 
he  said  he  bad  been  to  do  some  business  that 
way.  He  dined  with  us;  there  were  my 
uncle,  aunt,  he  and  1 ;  he  related  that  circnm- 
stance  to  as  of  meeting  with  the  duke  of  Marl- 
borough in  Hyde-Piark ;  he  said  he  rode  np  to 
him,  and  asked  if  be  knew  who  he  was ;  he 
answered.  No ;  he  replied,  I  am  the  duke  of 
Marlborough.  He  rehited  it  with  some  cheer* 
fulness,  though  as  matter  of  sarprise. 

How  lon^  nave  you  known  the  prisoner  ?— ^ 
From  his  birth :  be  is  in  business  with  his  fh* 
ther;  I  alwaya  anderstoml  be  would  succeed 
his. father;  I  never  knew  him  to  behave  any 
otherwise  than  well  in  my  life,  f  never 
thought  him  extravagant,  nor  never  heard  so  ; 
I  baa  always  looked  upon  him  to  be  an  honest 
man  ;  his  father  is  in  very  great  business. 

Should  you  look  upon  it»  that  a  small  place 
would  be  e^ual  to  the  chanee  of  succeeding  hia 
father  in  his  business  ? — L  shonld  never  nave 
tboufrbt  of  such  a  thing ;  I  look  upon  bis  situa- 
tion in  life  to  be  a  very  extraordinary  thing :  | 
thought  he  would  give  the  preference  to  that 
above  any  thing  else. 

Cross-eyamination; 

Do  yoa  tbmk  he  woold  refuse  a  goed  placed 
— No  man  would  refVwe  a  place  tMt  is  lo  hia 
advantage. 

Joseph  Barnard  sworn. 

J.  Barnard.  I  am  uncle  to  the  prisoner  at 
the  bar ;  I  live  at  Kensington  ;  my  nepheW| 
Thomaa  Barnard,  lay  at  my  house  on  the  Sa«* 
turday  nighl,  and  dined  with  the  prisoner  at 
the  bar  on  the  Sunday.  I  remember  he  then 
mentioned  having  met  with  the  dnke  of  Marl- 
borough ui  Hyde-Park,  while  we  were  sitting 
at  dinner.  I  said  I  4vas  surprised  be  should 
meet  with  him  that  day  ;  he  said  he  saw  but 
one  gentleman  at  a  distance,  and  the  duke  was 
armed ;  and  his  grace  looked  him  full  in  the 
faoe,  very  earnestly  (wbich,be  seemed  tosped^ 
with  a  great  deal  of  pleasure  to  me);  be  is 
very  near-sighted,  he  can  see  nothing  at  a  dis- 
tance without  the  use  of  a  glass.  I  have  heard 
bim  since  speak  four  or  five  times  of  seeing  the 
duke  in  Wesminster- Abbey. 

flow  long  ago  ? — ^About  a  month  ago.  ^  He 
is  brought  up  under  bis  father  in  very  consider- 
able business,  and  a  man  of  some  property  be-* 
stds9,  and  was  employed  as  bis  olerk  or  book- 
keeper. 

Is  he  a  sober  man?-— Very  sober;  I  never 
heard  to  the  contrary ;  neither  did  I  ever  heat 
hia  iaib«r  speak  of  liim  as  idle  or  dilatory.  . 

Th&mat  Cakut  sworn. 

T.  Cakut.    I  live  at  Kensington :  I  remem- 
5  H 
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ber  the  prisoner  coming  there  on  a  Sondkv' 
morning;  a  Tery  cold,  fcMfgy  morning:  with 
•ome  message  from  his  lather  to  me,  to  know 
whether  the  solicitor  bad  paid  some  money  or 
not.  He  was  under  his  father,  as  I  am  under 
mine ;  he  desired  me  to  go  with  him ;  I  said, 
Slay  and  dine  with  me:  he  said,  he  could  not 

Eromise,  because  he  had  promised  to  dine  with 
is  uncle  Joseph :  be  went  into  the  parlour,  and 
said,  It  is  ?astty  cold :  there  has  been  the  oddest 
iccident  happened  as  i  came  o?er  the  Park !  the 
duke  of  Marlborough  came  up  to  me,  and  asked 
me,  if  I  knew  him  f  I  said,  No.  He  asked 
me,  if  I  wanted  any  thing  with  him  ?  I  tokl 
him,  No,  He  said,  I  am  the  duke  of  Marl- 
borough, if  you  want  any  thing  with  me ;  then 
the  duke  went  away,  and  be  camie  there.  He 
expressed  a  great  surprize  at  it,  and  I  thought 
it  a  Tery  odd  aflfair. 

Henry  Clive,  esq.  sworn. 

JT.  CUve,  ]  have  known  the  prisoner  two 
years ;  I  remember  dining  with  him  on  the  8th 
of  December,  at  his  fanier*s  house,  with  a 
great  deal  of  company  ;  I  heard  him  then  say 
at  dinner,  that  some  few  days  before,  be  had 
met  the  duke  of  Marlborough  in  Hyde-park ; 
that  the  duke'aaked  him^  if  he  bad  any  business 
with  him  ?  He  said,  No ;  he  then  told  him 
who  he  was,  and  asked  him  the  same  again  $ 
be  said,  No.  That  the  duke  seemed  in  some 
confusion,  and  was  armed ;  and  he  thought  he 
was  about  a  duel ;  and  indeed  I  thoufffat  it  wa^ 
a  very  p^reat  lie.  1  bai^e  gone  very  frequently 
to  his  father's  in  relation  to  Brentford  Bridge. 
I  ha?e  no  other  acquaintance  with  him,  only 
going  to  bis  father's,  so  cannot  say  any  thing  to 
his  character,  either  frugal  or  extravagant. 

Can  yon  name  any  bodv  that  dined  there 
thai  day? — Yes,  there  was  Mr.  Wilson  and  his 
lady,  Mr.  Tunstall  and  bis  lady;  another  gen- 
tleman and  his  wife,  and  the  prisoner's  younger 
brolber  that  is  at  Westminster  school. 

Mrs.  Mary  WiUon  sworn. 

Mn.  Wilton,  I  dined  at  Mr.  Barnard's  on 
Thursday  the  8th  of  Deiiember  ;  the  prisoner 
I  remember  said  he  had  been  in  Hyde-Park 
aoroe  days  before,  and  there  he  saw  a  gentle- 
man on  horseback  come  op  to  him,  and  asked 
him,  if  he  bad  any  thing  to  say  to  him?  He 
said,  No;  then  he  said,  I  am  the  duke  of 
Marlborough,  now  yon  know  me,  have  you 
any  thin^  to  say  to  me  P  He  said,  No.  He 
taiked  Of  this  very  freely  to  us  alt. 

Jamet  Greenwood  sworn. 

Oreenaood,  I  live  at  Deptibrd,  with  a  re- 
lation in  the  brewing- way;  I  came  from 
Dentford  on  Saturday  to  the  prisoner's  father's ; 
and  on  the  Sunday  followin|f  1  was  there  at 
breakfast ;  I  solicited  the  prisoner  to  get  him- 
aelf  dressed  to  go  with  me  into  the  Park,  being 
to  meet  a  person  at  twelve  o'clock ;  I.  with  a 
good  deal  ^of  difficulty  got  him  to  dress  him- 
self;  I  put  my  shirt  on  in  the  park^ur,  and 
after  that  lie  put  on  iiu»i  I  fuicy  we  bMk- 


fasted  about  nine  o^cloek ;  when  we  got  to  the 
end  of  Henry  tbeTth's  chapel,tke  prisoner  tponld 
have  gone  the  other  way  mto  the  Park  wtthont 
going  through  the  Abbey ;  I  took  hold  of  bia 
sleeve,  and  said,  Barnard,  you  shall  go  through 
the  Abbey;  this  was  a  litue  after  eJeren  ;  tliia 
was  no  unusual  thing ;  we  have  several  times 
walked  in  the  Park,  and  sometimes  parted. 

Which  is  the  nearest  way  to  the  Park  P^I 
do  not  know  which  is  the  nearest  way,  throoHs 
the  Abbey,  or  by  the  side  of  it ;  this  was  tna 
first  time  I  believe  that  1  erer  saw  the  monu- 
ment of  general  Hargrave.  After  that  wa 
walked  down  to  the  monument  erected  at  th« 
public  expence  for  captain  Cornwall ;  tba 
preacher  was  in  the  pulpit;  when  we  were 
standing  at  captain  Cornwall's  monument,  the 
prisoner  made  some  observation  on  the  execu- 
tion of  it  in  his  own  way.  After  we  bad  stsyed 
there  some  time,  I  saw  his  grace  the  duke  of 
Marlborough,  who  was  got  pretty  near  ns  : 
upon  seeing  the  duke,  f  jogged  him  by  tba 
efiiow,  and  said.  Step  this  way ;  he  seemed  ta 
look  at  him.  ^  • 

Had  you  heard  what  happened  in  Hyde« 
Park,  previous  to  this? — 1  had;  I  beGere  it 
was  told  me  by  the  prisoner  at  the  bar  ;  on  my 
jogging  him  we  walked  up  the  middle  isle  to« 
wards  the  choir.  I  said.  Did  you  see  that  ^pes- 
tleman  in  the  blue  coat,  or  do  you  know  htm  f 
No,  said  he,  not  I.  No,  said  1,  it  is  the  dnka. 
of  Marlboroogli ;  we  will  walk  to  the  niooQ* 
ment  again.  The  duke  came,  and  placed 
himself  pretty  near  me  a  second  time ;  after 
this  we  walked  away.  I  believe  We  walked 
some  considerable  time  in  that  isle  in  which  is 
the  monument  of  sir  Godfrey  Kneller,  there  1 
believe  we  passed  and  repassed  again. 

Why  did  you  iog  bim  ? — Because  he  is  Tery 
near-sighted.  At  last  i  think  it  so  happened, 
we  passed  the  duke  between  two  of  the  pillara; 
and/LS  I  had  hold  of  his  arm  walking  together, 
there  was  barely  room  for  three  people  to  paan 
a-breast ;  the  duke  rather  gave  way,  and  made. 
as  1  thought,  a  kind  of  a  bow.  Upon  this  1 
said,  The  duke  of  Marlborough's  bebaTiour  it 
extremely  particular;  be  certainly  has  some- 
thing to  say  to  yon ;  I  suppose  he  does  no| 
chuse  to  say  it  while  I  am  with  you,  I  will  go 
Jnto  the  choir,  and  do  you  walk  up  and  down 
nere,  and  he  will  possibly  speak  to  you.  While 
I  was  there,  1  looked ;  the  first  thmg  I  saw 
was  the  duke  of  Marlbofougb  and  the  prisoner 
at  the  bar.  with  their  heads  bowing  together,  at 
if  it  was  the  first  salutation. 

Had  the  prisoner  the  least  inelination  to  go 
into  the  Abaey  before  you  proponed  it  to  bim  f 
—No :  he  did  not  discover  any. 

Did  he  discover  any  inclination  to  be  left 
alone,  when  you  proposed  to  go  into  the  choir  P 
—No,  he  did  not  in  the  least ;  in  some  iew 
minutes  after,  the  prisoner  and  1  met  together, 
he  told  me  the  duke  of  Marlborough  was  gone 
Out  of  the  Abbey,  be  had  seen  him  go  out.  I 
said.  What  passed  P  To  which  he  replied.  The 
dnke  said,  did  you  speak  to  me  P  or  who  apoka 
first  1  cannot  tell.* 
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Ia  Hub  taMieiioM  did  the  f  riioiicr  appear 
opMily,  or  «■  if  be  bad  aome  aecret  trans* 
•et^o  to  do  ^yith  the  duke  f— No,  it  was  open 
•addear. 

mM  you  loe  the  dake  come  id  P— No,  I  did 
■fli ;  wa  were  eeBpk>yed  io  lookiDg  at  the  mo- 
■aaieBli;  wek>Qkedatse?eral. 

What  did  yoa  do  wheo  you  first  came  in  ?— 
"We  walked  aloog,  and  looked  on  the  mona- 
aente. 

Did  yon  see  the  prisoner's  eye  fixed  on  any 
peiaonr — ^No,  I  did  not. 

la  Mr.  Barnard  rery  near- siffb ted  P — ^He  is ; 
1  vocation  whether  he  can  be  able  to  see  a  per- 
son acroas  this  room. 

Where  did  yon  go,  when  yon  went  out  of 
Hie  Abbey  P— -We  went  immediately  into  the 
Ptolc ;  and  after  walking  there,  we  met  with 
two  ladies  whom  1  knew,  and  to  whom  Mr. 
Barnard  was  not  unknown,  to  whom  we*  related 
Ibis  affidr;  he  always  repeated  these  things, 
Ihat  is,  this  and  that  in  Hyde-Park,  u  matter 
f   of  great  curiosity. 

How  long  ha^e  you  been  acquainted  with 
himt — I  ha?e  been  acquainted  with  him  se?en 
years. 

What  is  his  character  P — I  know  nothing  to 
the  contrary  but  that  he  is  an  industrious,  sober 
jDoogman. 

Did  you  ever  bear  that  he  was  a  profligate, 
.  .eameosiTe  man  P— No,  never. 

His  lather  is  in  great  business,  is  he  not  P 
—His  father's  business  is  a  rery  considerable 
thing. 

William  Ball  sworn. 

Ball,  1  am  the  master  of  Storey's-gate 
coOhe- house;  I  remt*mber  Mr.  Merrick  com- 
ing to  my  house,  to  inquire  for  Mr.  Barnard ; 
be  asked  me,  if  Mr.  Barnard  was  at  my 
house?  I  said,  leave  any  message,  I  will  de- 
firer  it  to  him  ;  be  said,  he  wanted  to  see  him 
that  evening ;  he  left  his  message,  I  delivered 
it  to  him,  and  he  came  rather  before  eight 
o'clock  to  him.  He  has  used  my  bouse  some 
years,  always  a  well-behaved  man ;  I  never 
perceived  any  extravagancy  in  him,  always  a 
■aber,  regular  man.  i  have  heard  him  speak 
fi  hs^ing  ^met  the  duke  of  Marlborough,  but 
iwl  till  after  this ;  he  said  he  had  been  to  his 
grace  at  his  grace's  house ;  this  was  as  he 
called  at  my  house,  after  he  had  been  there. 

Did  he  mention  what  had  passed  P-*No,  he 
dU  not ;  only  that  he  had  seen  his  grace. 

Cross- examinatHMi. 

Did  lie  not  tell  you  any  thing  that  passed? 
^He  did  not  tell  me  a  syllable  of  it 

What  did  you  say  to  himr — I  told  him, 
may-be  he  was  going  to  have  a  commission ; 
he  said,  he  would  not  thank  his  grace,  except 
it  was  a  verv  good  one. 

How  did  he  appear  as  to  cheerfulness,  or 
doHoess,  or  the  hkeP — He  seemed  to  be  very 
chccffbit  not  in  the  least  concerned ;  the  same 
asusoalt  composed,  rather  niore  cheerful. 

(kfnueL  We  will  now  i|MW  hia  hahavjoi|f 
afWr  he  was  apprehended* 
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Mr«  Ford,  While  be  was  in  custody,  Mr* 
Fielding  did  me  the  honour  of  sending  fur 
me ;  be  told  me  it  was  upon  some  business 
which  concerned  the  duke  of  Marlboroufifh's 
life;  be  asked  me  to  ^  along  with  him 
and  Mr.  Box  to  New  Prison,  which  I  con- 
sented to;  we  went  together  in  a  coach; 
this  was  about  twelve  at  night,  and  Mr.  Bap- 
nard  was  then  in  bed;  1  have  really  forgot* 
what  day  it  was:  Mr.  Fielding  told  him,  he  had 
omitted  examining  his  pockets  at  the  time  ha 
was  before  him ;  he  then  searched  his  pockets, 
in  order  to  see  whether  he  had  any  letters  or 
any  writings  that  might  give  light  into  the  af* 
fairs ;  he  very  readily  let  me  look  into  his  pocket- 
book  and  papers.  Mr.  Fielding  .witn  great 
candour  told  him,  he  was  in  the  bands  of  a 
▼ery  honourable  prosecutor,  and  one  that  would 
be  as  slad  to  discover  his  innocence  as  his  guilt. 
Mr.  Fielding  ssked  him  for  his  keys,  and  be 
gave  him  the  keys  of  his  scmtoire  and  compt- 
mg-house  with  great  readiness ;  and  I  remeoH 
ber  thati  then  told  him,  that,  if  he  was  guilty» 
some  copies  might  be  found  to  correspond  with 
the  original  letters ;  and  if  nothing  of  that  sort 
did  appear,  it  would  he  a  circumstance  in  hia 
favour. 

Did  yon  or  Mr.  Fielding  tell  him  he  was  not 
obliged  to  part  with  his  keys,  and  did  he  do  it 
as  matter  of  choice? — I  do  not  recollect  that ; 
I  know  he  parted  with  them  very  readify. 

The  Rot.  Dr.  Markkam  sworn. 

"Dr,  Markkam,  I  have  knowa  the  prisoner 
some  years ;  1  have  alwavs  considerea  him  as 
a  young  man  of  remarkable  sobriety  and  atten- 
tion to  business  :  I  have  had  some  experience 
of  him ;  I  entrusted  him  with  the  execution  of 
somematt«»rs  of  importance  relating  to  myself, 
in  regard  to  surveving  and  valuing  estatei,  ia 
which  he  acquitted  himself  ably  and  honestly  ; 
that  is  the  character  he  si  ways  had :  be  lirea 
in  my  neighbourhood,  bis  father  is  a  man  of 
considerable  property,  and  carries  on  a  large 
business. 

Then  yon  don't  suppose  the  prisoner  to  be 
in  distressed  circumstances? — 1  never  supposed 
it,  I  have  no  reason  to  imagine  it ;  if  be  bad 
come  to  me,  wanting  money,  he  might  easily 
have  imposed  on  me,  he  might  have  had  any 
thing  of  me ;  he  is  one  of  the  chief  persona  1 
trusted,  and  I  don't  know  a  man  on  whoip  I 
would  have  had  a  greater  reliance ;  I  thought 
him  remarkably  u>le  in  his  business,  and  very 
likely  to  be  a  considerable  man ;  and  ^  never 
was  more  astonished  in  my  life  than  when  I 
heard  this  strange  story. 

Samuel  Cox^  esq.  sworn. 

S,  Cox.  I  have  known  Mr.  Barnard  about 
the  space  of  three  years  hist  past.  The  begin- 
ning of  my  acquaintance  was  on  the  account 
of  bis  surveying  of  houses  in  the  New-Square, 
DeanVYaro ;  the  surveys  were  generallv 
made  by  him ;  he  did  his  business  with  sucn 
accuracy,  that  1  have  always  thought  him  a 
nan  very  attentive  to  hia  business,  and  f  ery 
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qdUM J  of  ht^ng  cbargisd  with  this  fact ;  and 
apun  his  beinjij^  employed  upon  public  ■chemety 
I  employed  him  in  rojr  own  a^h^ ;  1  em- 
|rfoyed  hit  father  to  finish  aome  homes  for  me 
«t  Hammefsmith,  the  son  was  constantly  em- 
ployed till  the  6th  of  April  last ;  I  hare  at  dif- 
ferent times  paid  to  Mr.  Barnard  about  TOO/. 
«lt  paid  into  the  hands  of  the  prisoner,  except 
59  or  70/.  of  it.  He  has  appeared  as  the  pev^ 
son  that  managed  his  father's  business:  if  hfe 
bad  come  io  me,  and  mentioned  any  want  of 
money,  upon  his  father's  bein^;  out  of  town,  or 
Ihe  lilce,  he  might  have  had  2  or  500/.  at  ahy 
tSftie.  When  1  first-was  acqnainted  with  him, 
1  obserred  he  had  a  remarkable  short  nghl ; 
%het)  he  has  looked  full  at  me,  1  have  thooght 
lie  sneered  at  me ;  he  has  r.uch  a  fall  with  nis 
eye-lids  on  the  account  of  his  sboft^ighted- 
Bess ;  I  have  found  his  eyes  so  fixed  npon  me, 
that  I  bate  been  going  to  speak  to  him,  which 
%y  my  long  acquaintance  with  htm  I  siiMe 
TOOiid  was  only  an  accident. 

Rdbert  VandtUHietq,  sworn. 

A.  VayisHtart,  I  have  known  Mr.  Barnard 
mhoQt  five  or  six  years ;  my  acqnafntaoce  with 
him  was  by  being  acquainted  with  his  fhtber, 
who  was  eihployed  ito  carrying  on  a  large 
bdliKng  fin*  Mr.  Lee,  an  acquaintance  of  nine 
in  Ox&rdshire :  and  these  five  years  I  have 
been  acquainted  with  the  son,  and  firequently 
in  company  with  hiai.  In  the  beginning  of 
April  he  was  in  my  chamber,  putting  np  some 
hook-cases ;  I  remember  otae  morhing  at  break- 
ftst  he  told'  me  the  circumstance  of  meeting 
Ihe^tfufce  of  Martborottgh  hi  Hyde  Parit  and  in 
Westminster  Abbey,  in  the  same  way  as  the 
Court  has  been  told  from  bis  grace  and  the  rest 
of  the  witnesses :  it  appear^  to  mO  to  be  a 
'VeiT  strange  story,  and  be  seemed  to  tell  it  as 
Bocn,  as  I  or  any  body  else  would  have  told  it. 
I  suspended  my  judgment  upon  it,  and  never 
ttelated  it  to  any  body,  only  to  my  fiither  and 
mother  gentleman,  and  they  looked  upon  it  as 
a  great  lie  that  Barnard  had  invented ;  I, 
knowing  his  character,  did  not  take  it  as  such, 
Init  thought  he  must  have  known  it  to  be  as  he 
'Mud. 

What  is  your  opinion  of  him  as  to  his  busi- 
tiessP— From  my  own  personal  acquaintance 
Vfth  turn,  and  from  the  many  surveys  1  have 
n^eo  of  his,  he  certainly  is  very  capable  and 
master  of  his  business.  I  never  beard  any 
Ibin^  ill  as  to  bis  private  character. 

Did  yon  ever  see  him  write  ? — No ;  he  draws 
Very  weU ;  1  have  seen  him  draw. 

John  Smithf  esq.  sworn. 

J,  Smith,  I  have  known  him  eight  or  ten 
years,  and  his  father's  family  twenty  •five.  He 
'always  appeared  an  industnoos,  sober,  diligent 
man,  particnlarly  within  these  four  or  five 
Tears,  since  he  has  come  into  business  whh  his 
4nidier.  1  considered  him  as  a  very  promising 
genios  in  his  way,  and  one  capable  of  condoct- 
mffbis  bosiness  with  reputation  and  character,  i 

Did  yen  look  upon  him  likely  to  be  driven  to 


dhitress,  or  in  want  of  a  place  T-^No,  f  dM  Hot. 
I  can  with  gr«>at  trtfth  say,  most  of  the  pay* 
ments  in  my  coitipting-hoase,  on  hfk  ftflrerl 
account,  have  most  of  them  been  paid  by  the 
hands  ijf  ttris  'young  man  ;  except  the  kst 
500/. :  then  Mr.  Barnard  an^  his  wife  cailMI 
over  and  dined  with  me,  and  f/M  ft ;  and  then 
i  blanfed  him  for  not  tNingiVi^  his  son. 
What  are  yon  ? — I  am  a  nmber^nerthaat. 

Jothua  imiihj  esq.  sworn. 

Jo9h,  Smilh.  I  am  in  partner6fai|i  with  my 
fstber,  the  last  evidence.  I  have  known  the 
prisoner  several  years ;  I  always  thought  bisi 
a  very  honest,  sober  man,  capable  in  his  pro- 
lessioo :  tbe  money  that  baa  been  paid  to  as 
lately^  except  that  .500/.»  has  been  ligr,  Uoifi 
they  never  paid  Icm  than  100/.  atatioMye** 
cept  oo^e. 

Have  you  any  reason  to  imagine  him  in 
desperate  clrcmnstaaces  ?««-There  is  no  reaisa 
as  1  know  of  to  imagine  so. 

Robert  Tututall^  esq.  sworn. 

A.  ThinitaU,  I  have  known  him  two  yean. 

What  is  his  general  character  f—- He  is  is- 
dustrions,  and  very  capsMe  of  his  bttshitsi* 
His  behaviour  has  been  prudent ;  he  is  the 
principal  man  in  his  father's  business  In  dlfw- 
ing  and  scheming.* 

Mr.  Pettr  Bruikett  swom. 

P.  Bruthell.  I  have  kaown  him  from  a  child. 

What  is  his  character? — I  always  toak  him 
to  be  a  very  sober,  honest  nuui.  Bis  father 
has  done  a  great  deal  of  businem  for  me,  and  ii 
now  at  work  for  me. 

Who  did  you  ^nerally  pa^  the  money  tof 
— 1  generally  paid  the  father;  ifthepruoosr 
had  applied  to  me,  I  would  have  let  him  have 
100/.  at  any  time. 

Is  he  capable  of  busineaa?— He  is  very 
callable :  he  drew  a  plan  for  me  last  Satniday 
was  se'nnight. 

Bo  you  Took  upon  him  to  b«  In  deqicrate  sr 
dis^essed  circumstances? — No,  I  do  net 

Has  he  bcv  n  always  a  visible  man  ?— 11" 
ways. 

Mr.  Jeffe  sworn. 

Jelfe,  I  am  the  king's  masem.  I  htve 
known  the  prisoner  seven  years  or  more. 

Do  you.  look  upon  him  to  be  capable  of  bis 
business  P— 1  believe  he  is  a  very  capable  vsa 
in  his  business. 

What  is  hii  general  chamderF-^Alwayss 
very  worthy,  honest  man. 

Did  you  ever  see  him  guilty  of  any  extiava- 
gancy  r— No,  never. 

Do  you  live  near  him  f— I  am  a  very  •« 
neighliour  to  him,  and  keep  him  company  so 
evenings,  within  this  year  or  two  more  parti- 
cular. 

»  Mr.  John  Barnard,  the  father  of  the  pn* 
aoner,  built  Kew  bridge  for  this  Mr.  TumttU- 


S4I]  on  the  Black  Act, 

William  Jtobintnuj  e«q.  sworn. 

Robinmn.  I  hafe  known  him  about  sijc  <Nr 
fleveii^«ars. 

Is  M  a  iierm  oapable  of  bis  professioo  ?•— 
I  believe  be  is. 

What  has  bcea  Us  beba?ioiir  f—- 1  always 
iaoketl  n|>oa  bioa  to  be  a  ?ery  sober,  diligent^ 
tngfl  man* 

Did  you  look  vfmi  bisn  to  be  in  desperate 
ajfCpwistonnes  ?— No,  not  at  all. 

Thomat  KynOiton^  esq.  sworn. 

KfmMvm,     I  baf e  known  him  six  or  strea 
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Yikm,  are  yen  ?-^I  belong  to  the  board  of 


WbMis  youreptafenoftbe  prisoner's  sitn- 
ntisnN^I  tbiDkbeisio  a^sedene. 

W4iat  bas  been  bU  bebariettr?— That  has 
fcaannlwaysgoed. 

Mr.  Ketfuton  Cotote  sworn. 

Ccmm*  I  bsfve  known  him  se?en  years, 
and  been  in  bis  oosopany  many  times. 

What  IB  bis  charaeter  f  •---He  is  a  very 
wortbj  yauag  man,  sober  and  industrious, 
nlwayd  aHaoding  bis  father's  bnsiness. 

Mr.  Vffort  sworn. 

Uffoti.  Iliafeknownhimabeatsikor»e?eli 
yean ;  lifais  anober* sedate yenngman  ase^er 
1  asel  with.     I  bare  done  bnsincss  for  him 


neretml  times. 

Mr.  Brenf  sworn. 

Mrmt.  I  have  known  him  upwards  of  three 
Years. 

What  is  bis  ehamcisr?^fle  bsb  a  goad 
ehaieeler ;  he  is  a  >cry  intlestrions  toan.  I 
luite  freqnentiy  paid  him  meoey. 

Mr.  Joaet  sworn. 

J^nes.     I  have  kwown  biro  several  years. 

What  iab|S  general  eharacter  ?«--Hi  is  very 
hsnml ;  no  ways  extravagant,  that  could  lead 
Mm  biis  a  desperate  etate ;  he  is  as  merai  a 
ns  aay  I  knew,  and  baa  as  good  a  eba- 


Mr.  Wibon  swam. 

Wilitm.  1  have  known  him  about  seven 
years. 

What  has  been  bis  behaviour  during  that 
ttme?^-lt  has  been  always  very  well.  1 
alwavs  loeked  aoon  him  as  an  honest  man. 

Did  you  ever  look  upon  him  to  be  in  a  des- 
iderate way  in  bis  fortune? — No,  never. 

Q.  to  Mr.  BarnardXh^  elder.     Where  was 

Jan  when  lyour  son  was  sent  for  to  the  duke  of 
larlborough's  ? — ^Mr.  Barnard.  1  was  then 
vmt  of  town.  1  have  not  been  in  town  above 
one  week  these  five  or  six  weeks. 

.   Mr.  Serjeant  Decy  : 

My  lord,  and  gentlemen  of  the  jury  ;  I  am 
Mry  to  take  up  any  more  of  your  time  $  but 
the  detente  consisUng  of  various  parts,  1  wouM 
1 


beg  leave  to  trespass  a  litile  longer  ou  your  pa<* 
ttence,  and  make  a  very  few  observations  oik 
the  ease,  as  it  now  stands  before  you.  I  do  not 
claim  any  merit  at  all  for  their  not  opposing 
anv  evidence,  as  was  altera pted  on  ^e  other 
side ;  I  am  sure  I  shall  be  iostified  in  your 
opinion.  Nothing  has  passed  in  the  couree  of 
this  pYosecotion,  nut  what  cleariy  manifests 
that  the  duke  is  totally  indifferent  about  the 
iasue  of  It :  in  Ibis  matter  be  is  only  a  friend  t5 
justice,  and  would  wish  fbr  tVe  prisoner  not  to 
be  disturbed  in  any  method  he  should  take  lb 
the  course  of  his  examination  :  be  that  as  Bt 
mav,  1  have  done  what  1  have  thought  tight, '  . 
and  am  vei^  glad  they  hare  done  every  tmng 
they  could  for  the  prisoner. 

1  shall  now  Consider  two  general  questions : 
the  first  is,  Whether  the  several  circumslandSs 
that  have  been  given  in  evidence,  on  the  part  of 
the  prosecution,  independently,  are  in  them- 
selves  sufficient  to  convince  a  reasonable  under- 
standing of  the  prisoner's  guilt ;  I  mean  your 
understandings  as  jurymen.  The  second 
question  is.  Whether  the  defence  that  has  been 
set  up,  those  circumstances  are  sufficient  to 
repel  the.  weight  of  the  evidence;  1  mean, 
whether  the  defence  is  reconciUble  4o  the  soi- 
niciotts  of  the  pHsoper^(  guilt;  fbr  if  they  are 
irreconcilable  with  the  pri^ner's  gtttit,  (as  X 
do  not  intend  to  impeach  the  credit  of  any  one 
witness)  I  am  content  upon  that  suppomtioUp 
he  tnay  be  iticquitted :  t  don't  mean  that  an^ 
witness  bas  laid  a  single  circumstsnce  before 
vou  that  is  not  strictly  true,  but  that  they  tnav 
be  reconcilable  with  the  suspicion  of  his  gniR. 

I  do  not  mean  to  draw  your  attention  bsc|c 
to  the  several  circumstances  of  the  prosecution  j 
they  are  all  before  yon,  and  they  are  too  strong 
and  striking  to  be  essilv  forgot ;  they  would 
be  diminished  considerably  bv  attempting  t6 
recapitulate  them,  and  therefore  1  shall  ndt 
attempt  it :  and,  as  t  said  at  the  opening,  they 
are  irtvconcilable  with  any  supposhidn  of  the 

{moner's  innocence,  independently  of  the  de- 
i&nce  set  up  for  him,  if  they  are  so  strong  in 
themselves,  as  it  Would  be  offering  violence  to 
one's  understanding,  not  to  consider  them  sus 
circumstances  necessarily  inducing  his  guHt. 

It  will  remain  •fi)r  jfour  consideration,  it  la 
now  the  capital  question,  Whether  these  cir- 
cumstances laid  Mfore  you,  consisting  of  five 
or  six  parts  on  the  part  of  the  prisoner,  may  be 
reconciled  with  the  suspicion  of  his  guilt  f  Be- 
cause, if  they  may,  it  is  no  defence  at  all. 

Gentleinen,  the  first  is,  the  prisoner  h^xtkf^ 
sent  by  his  father  to  Kensington  on  this  Sun- 
day on  which  he  met  the  duke  in  Hyde-Park. 
I  did  not  chuse  by  any  means  to  ask  the  father 
any  question;  1  shouM  have  disobliged  my 
noble  client  if  I  had  done  it.  As,  why  he  WM 
sent  to  Kensington  f  What  conversation  might 
have  led  to  that  miAterr  What  happened  At 
hreakfbst  with  his  fotber  wss  the  solo  oOdsSion 
of  his  going  there,  fbo  s<^n,  you  soe,  ik  priii« 
cipally  concernod  in  conducting  bis  father^a 
business ;  he  might,  or  he  i|ught  not  ptopoae 
the  ezpedieucy  <^  such  a  Jonrliey.    It  it  a  lit« 
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tie  eztnordioary,  this  lousiness  (ool  being  ur- 
gent ID  its  own  nature)  should  be  appointed  by 
the  father  to  be  transacted  on  the  Sunday,  when 
\he  father  might  as  well  have  employed  his 
time  in  going  elsewhere:  going  to  ask  whether 
a  sum  of  money  had  been  paid  on  the  account 
of  gravel,  to  make  it  necessary  to  be  sept  just 
at  church-time.  His  father  talked  of  his  go- 
ing ;  he  did  go — what  does  that  prove  ?  L^ 
it  prove  he  was  not  to  go  to  Hyde- Park  any 
iither  way  ?  Whoever  was  the  writer  of  these 
letters,  certainly  intended  to  have  a  meeting  on 
both  the  Sundays,  in  the  Park  and  in  the  Abbey, 
in  a  very  pubhc  manner ;  and  that  ajg^reeable 
to  the  tenour  of  the  letter,  he  did  provide  him- 
telf  with  a  defence  in  case  of  need.  Now,  be 
the  author  of  these  letters  who  it  may,  the  au- 
thor did  contrive  a  subterfuge  for  himself  afler^ 
wards,  in  order  to  reply  to  a  c&arge  of  that 
nature. 

Gentlemen,  the  next  part  of  the  defence  is, 
that  he  at  several  times  and  to  several  people 
related  the  meetings  he  had  had  with  the  duke, 
and  the  extraordinary  occurrences.  This  in- 
deo(|  corresponds  with  the  observations  I  made : 
the  writer  of  these  letters  proposed  to  meet  the 
duke  at  a  time  that  people  were  walking  out  on 
%  Sunday,  and  in  the  Abbey,  the  roost  pubiki 
places,  and  at  the  most  public  times :  is  that  irre- 
concilable with  the  suspicion  that  the  prisoner  (if 
he  was  the  author  of  these  letters)  mifflft  have 
been  contriving  with  other  persons,  telling  peo- 
ple of  the  several  meetings  ne  had  had  with  the 
duke,  and  the  substance  of  those  meetings  ? 
But  one  observation  will  arise,  perhapa  not 
much  to  his  service ;  and  that  is,  when  be  told 
those  people  of  his  seeing  the  duke,  he  spoke 
to  his  seeing  an  attendant,  which  cosresponds 
with  the  second  letter :  what  does  he  say  about 
it  to  the  persons  to  whom  he  relates  the  meet- 
ing? He  saw  he  was  armed— he  saw  one  like- 
wise at  a  distance,  and  he  thought  there  was  a 
duel  going  forwards.  Now,  when  he  spoke  to 
the  duke  of  the  surprize  he  had  entertained  on 
peeing  the  duke  armed,  does  he  asugn  that  as 
a  reason  of  apprehending  a  duelP  No;  it  was 
becnnse  it  was  oold  weather,  and  he  wondered 
to  see  him  withont  a  great-coat :  so  that  the 
•nme  man  that  speaks  of  it  to  his  friends  as  a 
circumstance  that  mi(fht  induce  a  surprize, 
•peaks  of  it  at  another  time  as  being  surprized, 
without  giving  that  as  a  reason  for  it. 

The  next  circumstance  is,  Mr.  Greenwood's 
•videoce  of  going  with  him  to  Westminster- 
Abbey.  There  are  two  or  three  things  a  little 
particular :  after  breakfast,  about  nine  o'clock, 
be  solicits  the  prisoner  to  dress  himself  in  order 
lo  go  to  the  Park.  The  prisoner  seemed  un- 
willing to  go  there.  He  said,  it  was  not  an 
unusual  ^hing,  when  they  were  to  go  tog^ether, 
for  them  to  nifier,  and  upon  that  occasion  to 
part  Supposing  the  prisoner  wanted  to  get 
rid  of  this  companion  of  hb,  who  had  laid 
there,  and  was  not  casilv  to  be  got  rid  of,  why 
might  not  that  aoeoont  m  his  Ming  unwilling 
lo  dress  himself  at  nine  in  the  morning,  in  or- 
^tpgeliidofhim?  For  be  had  tioM enough 


to  dress  hinuelf  an  hoor  after  that,  and  to  mccC 
the  duke  in  the  Abbey  at  eleven.  It  is  a  littla 
odd,  that  the  prisoner  wanted  to  go  anotlier 
way,  and  expressed  a  reluctancy  in  going 
through  the  Abbey.  It  is  dear,  he  did  not 
mean  to  be  seen  by  Mr.  Greenwood  hi  the  Ab- 
bey :  but  vvhen  he  could  not  get  rid  of  that» 
and  he  plucked  him  by  the  coat  for  that  pur* 
pose,  did  they  prosecute  theur  design  in  going 
to  the  Park,  and  yet  saunter  a  good  while  in 
the  Abbey  ?  (No  reason  why  they  did  so.)  Flnt 
they  went  to  general  Hargrave's  monument, 
then  to  captain  Cornwall's  monument ;  there 
they  stayed  some  time,  the  duke's  befaavioar 
being  in  Mr.  Greenwood's  evidence  particular; 
fitun  the  duke's  bowing,  ha  thought  that  tba 
duke  wanted  to  sneak  to  him  b  private.  Haw 
is  this  reconcilable?  There  is  not  a  droam- 
Btance  in  all  that  part  of  the  story  of  Mr.  Green* 
wood's  evidence,  which  suits  so  well  as  thia 
of  his  guilt :  first  he  wanted  to  get  rid  of  Mr. 
Greenwood,  and  when  he  could  not  do  that, 
tiien  making  no  secret  of  having  seen  the  duke^ 

and  make  that  tally  with 
his  telling  htm  he  had  met  him. 

The  next  drcumstance  i»  Mr.  Ball's ;  and  if 
that  drcumstance  of  his  evidence  strikes  yon 
as  it  did  me,  I  wonder  be  was  produced  aa  a 
witness ;  for,  vou  see,  he  was  very  forward : 
he  was  blameo  for  it  by  one  of  his  witnessea  ; 
he  thought  he  talked  too  much  of  having  met 
the  duke,  that  was  so  singular,  that  it  demanded 
animadversions:  yet  notwithstanding,  when  iia 
had  had  a  third  interview  with  the  duke,  and 
there  appeared  so  verv  material  a  dreumstance 
of  the  duke's  having  charged  him  with  a  verv  ex* 
traordinary  and  widced  proceeding  against  him  ; 
when  he  had  told  him  of  all  these  letters,  aa^ 
one  of  them  set  forth  his  name,  as  a  person 
that  could  inform  his  grace  of  sometbinip  which 
nearly  related  to  his  aafety,  and  hinted  to  Una 
the  strangeness  of  these  letters,  and  charged 
them  upon  biro ;  and  after  having  ph'elended  a 
total  ignorance  of  this  matter,  ne  afterwarda 
conceals  all  this  ftom  Mr.  Ball:  and  what  la 
another  drcmnstance,  Mr.  Ball  says,  be  was 
rather  mmrb  cheerful  in  relating  what  be  did 
than  usual.  Gad  knows,  he  hiSl  no  reason  tai 
be  cheerful !  for  the  *duke  had  chaiged  bins 
home  with  a  capital  offence ;  the^doke  had  ad- 
monished him,  and  toki  him,  dther  he  was  the 
author  of  the  letters,  or  he  was  used  exceed* 
ingly  ill  by  the  person  that  did  write  them. 
Yet,  vou  see,  in  mentioning^  these  things  to  hia 
friend  Mr.  Biall,  Ball  considers  it  as  a  fruit  of 
the  duke's  benevolence  to  him,  and  says,  ha 
will  give  you  a  post  in  the  army.  The  ^fn^ 
sooer  replied.  It  must  be  a  Tery  good  one,  if  I 
accept  it. 

These  are  all  the  circumstances  that  they 
have  insisted  upon  as  prooft  of  his  innocence, 
exoent  one,  that  is  his  character.  They  have 
callea  to  that  many  witnesses ;  they  say  he  ia 
very  expert  in  his  business,  a  very  diltoeaty 
sober  man ;  nothing  about  him  as  marks  of 
distrcM ;  no  vices  to  which  tbey  find  him  k^ 
dined,  which  give  him  an  occasion  tur#  dt- 
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ttiuul  of  this  kind ;  and  that,  upon  the  whole, 
be  has  passed  as  a  f  ery  honest  man. 

GentlemeD,  when  you  eome  to  consider  that, 
character  goes  but  a  very  little,^  and  indeed  no 
way  at  all,  towards  proving  bis  iooocence. 

In  the  first  place,  character  can  only  be  of 
serrice  to  a  man,  where  his  case  hangs  as  it 
were  in  equal  scales,  and  it  is  doubtful  whether 
knooeDt  or  guilty ;  there  it  is  that  a  good  cha- 
tacter  stanw  in  some  stead,  and  wul  balance 
Ibe  scale  in  his  farour.  But  this  is  that  sort  of 
a  case,  that  this  particular  character  they  have 
given  of  him  will  hhve  no  weight  to  repel  those 
•everal  suspidous  circumstances  that  tally  so 
czaetly  as  to  bis  guilt.  Might  it  not  happen, 
(hat  a  man  betwixt  twenty  and  thirty  years  of 
Sige,  dependant  in  some  measure  on  bis  father, 
might  have  a  secret  call  for  money,  wbich  he 
would  wish  his  father,  and  those  friends  that 
are  fond  of  lending  blm  money,  not  to  be  ac- 
quainted with  f  We  know  very  well,  there  are 
certain  circumstances,  some  in  this  capital  city 
•f  London,  where  a  man  might  be  very  hard 
driven  for  tbe  want  of  money,  which  he  would 
chose  to  hide  from  his  friends. 

I  know  nothing  of  the  prisoner's  particular 
character;  but  it  is  enough  Ibr  this  purpose, 
that  it  possibly  may  be  his  case :  if  so,  What 
Chen  has  the  present  character  to  do  with  it  P  If 


the  drcnmstanees  of  the  outlines  are  such,  osh 
any  doubt  about  believing  he  is  guilty  or  not  f 
Then  all  those  other  circumstences  will  have 
no  weight  at  all  to  counterpoise  the  weight  of 
tbe  former. 

As  I  said  at  first,  if  upon  any  cireumstanoes 
offered  on  the  part  of  the  prisoner,  if  the  weight 
of  evidence  on  the  part  of  the  prosecution  is 
sufficient  to  charge  him,  there  is  nothing  in 
the  defence  that  will  liissen  it  at  all. 

Gentlemen,  he  is  safe  In  vour  hands.  I 
doubt  not  but  that  yon  will  do  your  duty:  if 
you  think  him  guihy,  you  will  find  him  so ;  if 
not,  you  will  acquit  him.  With  regard  to  the 
duke,  his  grace  has  dischaived  his  duty  which 
he  owed  to  the  public,  which  he  will  at  all  times- 
do,  and  is  perfectly  indifferent  shoot  the  mo€ 
of  it 

The  Jury  acquitted  the  prisoner. 

He  was  a  second  time  indicted  by  the  name 
of  William  Barnard,  for  feloniously  sendin|f 
another  letter  to  the  most  noble  Charles  dnke 
of  Msriborongb,  signed  F.  demanding  two  of 
three  hundred  pounds;  but  no  evidence  apr 
peering  against  nim,  he  was  acquitted. 

For  other  proceedings  respecting  this  matter 
see  the  King  o.  Fielding,  esq.  2  Burr.  719. 
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Justice  White,  for  the  Murder  of  Mr.  Francis  Elcock,  late  of 
Nantwicb,  in  the  said  County,  Attorney  at  Law  :  32  Geo&gs 


IL  A.  D.  1759. 

About  Bise  o'clock  in  the  mommg,  the 
Court  beiBg  sat,  the  prisoner  was  brought  to 
the  bar. 

Cmuuel/or  the  Crown,  Mr.  Hall,  Attorn 
Bey-General  for  Cheshire,  Mr.  Falconer,  Mr. 
Bajward. 

Camtud  for  the  Prkomr,  Mr.  'Townsend, 
Beeorder  of  Chester,  Hr.PerryB,Mr.  Maddoz. 

Prothomtofy,  Prisooer,  hold  op  your  hand. 
Toa  stand  indicted  h?  the  name  of  John  Sle- 
▼easoD,  late  of  BicEerton,  in  the  coanty  of 
Chestcr^eooian^  for  thai  yon,  not  haying  the 
fear  of  Ciod  before  jreor  eyes,  bat  being  moYed 
aai  sedaoed  by  the  instigation  of  tbe  devil,  on 
the  Slst  day  ,of  March,  in  the  SUnd  year 
of  the  reign  of  oor  soTereign  lord  Ctoorge 
the  second,  now  king  of  €k«at  Britain,  4^. 
with  foree  and  arms,  a|  Biekertoo  aforesaid, 
in  the.  comity  aforesaid,  in  end  upon  one 
Fraaeis  Bloodc,  in  the  peaee  of  God,  and 
•ur  siod  lerd  the  Itmg  then  and  there  beiog, 


then  and  there  feloniously,  wHfully^  and  of 
year  malice  aforathoof  ht,  did  make  an  assaoltf 
and  that  yea  the  said  John  Stevenson  a  certain 
gnn  of  the  value  of  ten  shillings,  then  and 
there  char|[ed  with  gunpowder  and  one  leadra 
bullet ;  which  gun  you  tbe  said  John  Steven- 
son in  both  your  hands  then  and  there  had  and 
held,  to,  against,  and  upon  the  said  Francis 
Elcock,  then  and  there  feloniously,  wilfully, 
and  of  your  malice  aforethought,  did  shoot  and 
discharge ;  and  that  you  the  said  John  Steven- 
sou,  with  the  leaden  bullet  aforesaid,  outof  the 
gun  aforesaid,  then  and  there,  by  force  of  the 
gun -powder  shot,  discharged,  and  sent  forth 
as  aforesaid,  the  aforesaid  Francis  Elcock,  in 
and  upon  the  left  side  of  the  belly  of  him  the 
said  Francis  £toock,'then  and  there,  with  the 
leaden  bullet  aforesaid,  out  of  the  gun  afore- 
said, by  yon  the  said  John  Stevenaon,  so  as 
aforesaid  shot,  discharged,  and  sent  forth,  fe- 
loniously, wilfully,  and  of  your  malice  afore- 
thought, did  strike,  penetrate,  and  wound; 
giving  10  the  taid  Fnads  Etooek,  thcfu  ead 
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there*  with  the  leeden  bullet  aforeiaifl»  to  u 
•foresaid  shot,  diichai^ed,  and  sent  forth  out 
of  the  guD  aforesaid,  hy  you  the  said  Jofao 
SteveosoOf  in  and  upoo  the  lefl  side  of  the  belly 
of  him  the  said  Francis  Elcock,  one  mortal 
VQund,  of  the  depth  of  fire  inches,  and  of  the 
.  breadth  of  one  inch  ;  of  which  said  mortal 
wound  the  said  Francis  Elcock,  on  the  aforesaid 
%Ui  day  of  March,  in  the  year  aforesaid,  for 
Iber^iace  of  ten  hours,  at  Bickerton  aforesaid, 
in  the  county  aforesaid,  did  laojfuish,  iun) 
languishing  did  live;  on  which  said  Slst  da^. 
«lf  March*  in  the  year  aforesaid^  the  said 
Krancia  Blcock,  at  Bickerton  aforesaid,  in  the 
oounty  aforesaid*  of  the  mortal  wound  afore- 
said med :  and  se  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  you  Ihe  said 
John  Stevenson,  the  said  Francis  Elcock*  in 
manner  and  form  aforesaid,  feloniously,  wil- 
fully, and  ol  your  maliee  aflbiothought,  did 
kill  and  murder,  against  th^  peace  of  our  said 
lord  the  king,  hia  crown  and  dignity. 

Prgthtmotary.  How  say  you,  John  Steven- 
son, are  yon  Guilty  of  the  murder  and  felony 
whereof  you  stand  mdictcd,  or  Not  Guilty  ? — 
Friioner.  Not  Guilty. 

Frothonotaty.  Culprit,  how  will  yon  be  tried  f 
^^Trisoner.  Qly  Godf  and  my  country. 

.FrathonHary.  God  send  you  a  good  deliver- 
ance. 

^  Fritontr,  Amen :   God  send  me  a  good  de- 
liverance. 

Then  the  Jurors  were  called  and  sworn* 

J  DRY. 

William  Brown,  of  Slockpoi-t-Etchels,  fore- 


John  Bennet  of  Marple. 
John  Hodsoo,  of  Raby. 
Henry  Price,  of  ditto. 
John  Lee  of  Tranmore. 
Samuel  Jones,  of  Over-Bebbingtou. 
Joseph  Wright,  of  ditto. 
Richard  Jackson,  of  ditto. 
Thomae  Robinson*  of  Newhall. 
Gongo  WoodhoMso,  of  Bnerton. 
John  GliffB,  of  Attdtem. 
Sawail  lisa,  of  BaiMil^. 

N.  B*  'The  Prisoner  challenged  Abraham 
Darlington,  of  Brindley,  as  he  came  to  be 
sworn;  but  no  cause  was  assigned  fbr  such 
challenge. 

Mir.  Attomay-GeBifal  choHei^red  Edwatd 
mmoistt,  of  NewhoH,  as  he  came  to  he  a  worn ; 
as  Mr.  BaaMMll  osvoed  he  was  rebted  to  the 


Frothanoiary  then  read  the  iudictpaent 

Mr.  Attmn^  Otmeml^  couonsl  for  the  oioway 
opened  the  ease  lo  the  fdUHPinf  effeol : 

GentloveBof  Ihe  Jury ;  The  ptieoner^  John 
gtetenien,  stands  indiotod  before  yon,  for  the 
BMirderorMr.  ¥nmm  Eloodc,  lato  of  Nant. 
wioh  in  thiaoonnly,  an  allomey  allaw ;  whioh 
crime  ho  (the  pfieonsr)  porpatsatod  and  eom* 
aitliinpoiillMtMdhiyof  Muohlaot:  mi 


it  is  now  my  duty,  as  counsd  on  behalf  of  th« 
crown,  to  use  my  eufleavourt  for  the  obtaining 
that  justice  and  restitution,  which  the  law  re- 
quires for  crimes  of  this  horrid  nature.  To 
which  end,  it  may  be  necessary,  that  I  point 
out  sonie  facts  and  circumstances  antecedent 
to  the  commission  of  the  murder,  which  I 
doubt  not  we  shall  be  able  to  prove,  and  hope 
you  will  be  satisfied  in  your  consciences,  that 
the  prisoner  did  kill  and"  a^urder  Mr.  Elcock, 
as  laid  in  the  iodiotment;  and  if  so,  that  yoi| 
will  find  him  guijfy. 

Gentlemen,  at  the  time  thb  murder  wan 
committed,  Mr.  Elcock  was  doing  a  legal  and  n 
commendable  act:    he  was  endeavouring^  to 
subdue  the  prisoner,  and  to  bring  bim  to  a  jost 
sense  of,  and  an  obedience  to  the  laws,  which 
he  had  but  a  little  while  before  violated,  by  nq 
outrageous  contempt  of,  and  rebellion  to  those 
laws,  which  have  been  wisely  (and  happily  for 
us)  made,  for  the  preservation  of  the  lives,  and 
security  of  the  properties  of  the  subject.    The 
prisoner,  gentlemen,  has  been  for  many  years 
a  cheeso-foctor  in  this  county  ;  but  failing  its 
his  credit  some  years  ago,  has  since  then  taken 
sanctuary  in  his  house  at  Bickerton,  and  there 
kept  himself  confined,  to  prevent  the  effect  of 
a  civil  process*  and  to  evade  the  payment  of 
his  just  debts.    Common  attempts  for  justice 
to  the  creditors  were  vain :  the  sheriff's  offi- 
cers too  well  known,  and  indeed  persons  in  ge- 
neral ^except  a  few  confidents)  too  hardly  sus- 
pectea,  to  gain  admittance :  art  and  policj[  be- 
came necessary.    The  unfortunate  young  gen- 
tleman, whose  death  you  are  now  to  eii4|uire 
into,  was  employed  as  an  attorney,  fbr  one  of 
the  prisoner's  creditors,  to  sue  out  a  writ  against 
him,  which  he  aoeordiogly  did,  and  obuined 
the  sheriff's  warrant  thereon,  ai|d  delivered  it 
to  one  ef  the  officers  named  therein^  with  di- 
raotions  to  arrest  the  prisoner.    But  the  officer 
apprehending  he  should  be  denied  admittance 
to  the  prisoner,  had  recourse  to  a  stratagem,  not 
unlikely  to  prevail.    He  wrote  a  letter  to  the 
prisoner,  signifying,  that  the  geeUeeian  who 
aent  it  wanttJ  to  bay  some  young  trees  from 
the  prisoner,  and  desiring  that  the  bearer  of  llMe 
letter  might  be  permitted  to  view  the  trees»  or 
to  that  purpose.     The  officer  went  to  the  pri- 
soner's house  with  this  letter ;  and  knocking  at 
the  door,  a  person  came  to  the  window,  to  whom 
itwas.deUverad;  and  as  soon  as  the  prisoner 
had  read  the  letter,  tbeoffieev  mm  ad^uttsd  to 
him.    Afler  some  discourse  relating   to  the 
trees,  the  bailiff  aoqnauited  the  grisoner  Steven- 
son  with  the  real  errand  he  came  qpoa«.  near- 
ly, to  arrest  him ;  and  aiMordiiiglv  the  bailiff 
did  then  and  iheieacMiallji  arrest  tba  wmmirf 
by  Uving  his  hand  ouon  khm^  and  leUing  him 
that  he  had  the  shenff's  waivnotMwwt  him^ 


whieh  ha  pradnced.  What  waa.  the  prisoner 
now  to  do  in  this  siteationf  Bljist  hn  tameU^ 
submit  to  the  legal  luithosito  of  the  hailifl^  anil 
quit  hia  asyinas,  lifl  he  had  g!ivien.seourity»  ov 
vondersd  to  the  plahiliff  satisfoetioe  for  hia 
debt?  No.-*A Asr  a  short  |iaaiie»anA  takieg  % 
tare  or  tM  ie  hia  kopwy^hs  mMni§  pm* 


m] 


J^r  M^rdfr. 


A.  D.  nm 


\m 


leulieji  %  pistol  fkl  ,thfe  breast  of  the  ej95cer,  and 
swore,  if  .he  did  not  immediately  leave  the 
Jb<)fW,  he  would  blow  his  braias  put;  and  witii- 
out  waiting  for  ao  answer,  actually  snapped 
fh«  pistol  at  him,  which  missied  fire.    Bat  he 
<^ld  Dot  rest  here ;  hi$  temper  was  too  hot 
fo.  pqt  up  with  the  affront  of  being  lawfully  ar- 
rested for  a  just  debt :  he  snapped  the  pistol 
three  tiones  at  the  officer's  breast,  which  provi- 
d^t^lly  did  not  go  off.— It  was  high  time  for 
Ihe  bailiff  now  to  retire ;  the  preserration  of  bis 
tire  required  it :   he  had  no  chance,  unarmed 
•nd  alone,  to  maintain  his  arrest  against  a 
^^aded  pistol,  imd  thiere  was  no  time  for  words 
to  i^KMbe  a  man  of  so  desperate  and  oQtrageous 
a  diaposition  into  a  pejiceable  compliance  ;  and 
Iherei^K^tbe  officer  thought  fit  (and  I  think 
y^aj  pnideutly  too)  to  leave  his  prisoner.    But 
after  bis  miraculous  escape;  he  went  to  Mr. 
£looc^»  who  was  in  the  neighbourhood,  and 
tofd  him  that  be  had  arrestsU  the  prisoner,  who 
sescoed  himself  by  snapping  a  pistol  at  him 
<hree  difi^rent  times,  and  desired  Mr.  Elcock 
lo  get  him  asastance,  for  the  re -taking  the 
inriaon^r^   whereupon   Mr.  Elcock,   and  the 
plaintiff  in  the  action,  with  one  or  two  other 
jicraoDS,  returned  with  the  officer  to  the  pri- 
aoBfer's  house,  which  they  found  locked ;  and 
)^r.  £lcock  going  to  one  of  the  doors  demanded 
entrance,  and  desired  the  prisoner  to  yield  to 
tbe  anr^t.      But  the  prisoner's   resentment 
could  not  relish  a  capitulation  of  tbis  sort ;  he 
was  determined  still  to  oppose  the  authority 
of  the  law,  and  to  refuse  any  obedience  to  it. 
Hesofved  upon  the  death  of  somebody  or  other, 
no  autter  whom,  be  took  up  a  gun  loaded  with 
g;unpow:der  and  hall,  and  discharged  it  through 
tbe^oor  against  which  Mr.  Elcock  stood,  and 
unfortunately  killed  him.     It  seems  unoeces- 
sarj  for  qie,  gentlemen,  to. make  any  obserra- 
tu)ns  with  respect  to  the  intention  of  the  j>ri- 
soner  to  commit  onurder :  his  keeping  of  ore- 
anps  loaded  in  his  house;    his  snapping  a 
Ihaided  pistol  three  different  times  at  the  bailiff, 
u.  the  execution  of  his  duty,  aAer  be  had  ar- 
rested the  prisoner;  and  his  discharging  the 
.gun,  whereby  the  deceased  was  killed,  too  fa- 
tally evince,  beyond  the  least  shadow  of  doubt, 
^bat  the  prisoner  did  iAtend  and  design  an  un- 
lawful   killing:    and    although   the    prisoner 
might  not  have  seen  Mr.  Elcock,  when  be  dis- 
charged  the  gun  which  killed  him,  yet  his 
dhootiqg  at  random  was  an  unlawful  shooting, 
for  tbe  purpose,  and  with  an  intent  to  kill  some- 
body tnen  at  the  door;    and  therefore  that 
shooting  at  random  can  be  no  justification  or 
excuse  to  the  prisoner.-*- We,  who  are  counsel 
^lor  the  ctowQ,  shall  now  proceed  to  examine 
tbe^  witnesses  in  support  of  tbe  indictment ; 
Md  doubt  not  but  we  shall  be  able  to  make  out 
tbe  ci^,  as  I  have  sUted  it ;  and  if  so,  you 
will  then  find  the  prisoner  guilty,  that  he  may 
lApetve  the  punishment  justly  inflicted  by  law 
u^  those  who  shall  bie  guilty  of  tbe  horrid 
crime  of  murder, 

Hr.  Falconer^  couuiel  fnr  tht  eiowii.    €1«d- 


tlemen,  Mr.  Attome^r  baa  represented  thoicase 
so  fully,  that  it  is  quite  unnecessary  for  me  to 
enlarge  upon  it ;  and  therefore  shall  not  take 
up  the  time  of  the  Court,  bui  proceed  to  tbe  ' 
exammation  of  the  witnesses. 

Cryer  calls  John  James^  the  bailiff,  who  ar« 
rested  the  prisoner. 

John  James  sworn. 

Counsel  for  the  Crown.  Do  you  know  the 
prisoner  at  the  bar  ? — James.  Yes, 

Did  you  know  the  deceased  Mr.  francii  EW 
cock  ? — Yes. 

.  Were  you,  at  any  time,  employed  to  arrest 
the  prisoner  for  debt ;  and  what  happened  in 
consequence  of  it  ?  Speak  up,  that  the  gentle- 
roeo  of  the  jury  nifij  bear  you.— Yes,  I  was 
employed  to  arrest  the  prisoner  for  a  debt  due 
to  John  Atkin. 

By  whom  were  you  so  empl^y^  ?-*-By  Wp» 
•Elcock,  an  attorney. 

You  mean,  1  suppose,  the  deceasfsd  Mr.  Et* 
cock,  hino  tbat  w^as  shot,? — ^Yes. 

Go  on. — Being  so  employed  to  arrest  Mr. 
Stevenson,  1  went  to  his  house,  and  ko<ieKed  at 
the  door.  Sonaebody  came't^  the  window  t  and 
asked  me,  what  1  wanted?  I  to)d  the  persoB 
who  came  to  the  window,  that  i  had  a  lettA 
for  tbe  masteif  of  the  houae^  which  she  took 
through  the  window;  and  I  suppose  it  waf 
delivered  to  Mr.,$tevensod. 

Why  do  you  suppose  so  if— ^Because,  in  u 
little  time  after,  Mr.  Stevenson  opened  the  door. 

The  prisoner  opened  the' door,  you  say  ?— 
Yes,  and  he  asked  me, .  whether  I  Lived  ■  with 
the  gentleman  who  sent  the  letter,  olr.frdnd  . 
whom  \he  letter  came  ?  I  tpid  him  i,  did ;  adi 
Mr.  Stevenson  invited  me  in.  n 

Well ;  What  happened  afterwurdfl  7-^1  went 
into  tbe  house  with  Mr.  Steveosoo,  and  we 
then  went  together  towards  the  hack  door ;  and 
at  the  back  door  Mr.  Stevenson  stood  tlill,  Uf 
call  bis  servant. 

Whereabouts  at  the  back  door  did  the  pri- 
soner stand  still,  to  call  his  servaut  ?  Was  it 
within-side  of  the  door,  or  at  the  out- side  of  the 
door  i — He  stood  still  upon  a  step,  at  thd  back 
door,  the  out-side  of  tne  door;  and  1  was 
within-slde  of  the  door.--l  then  took  the  war- 
rant I  bad  against  ]^Ir.  Stevenson  out. of  mv 
pocket,  and  1  laid  my  hand  upon  his  shouldec, 
and  said,.  Sir^  I  hope  you  will  excuse  me-— ^ 

Was  the  prisoner  then  out  of  the  door  f-^ 
Yes.  I  said,  Sir,  I  hope  you  will  excuse  me ; 
for  the  letter  1  gave  you  was  to  decov  you.  I 
am  a  bailiff;  this  is  a  warrant  against  you; 
and  yon  are  my  prisoner  in  the  king's  name. 

What  did  the  prisoner  say  then?— He 
shrieked  out,  aud  said,  I  had  used  him  ill. 

What  did  you  do  afterwards  P— Mr.  Steven- 
son and  I  returned  into  the  house ;  and  when 
we  got  into  the  kitchen,  he  called  to  Beity, 
who  I  believe  was  his  house-keeper,  and  said 
to  her,  We  have  done  ill  in  letting  this  man 
into  the  house ;  for  he  has  arrested  me. 

He  tokl  her,  yoa  had  arrested  huD,  yoa  ny  f 
—Yes. 
31 
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'  Well }  What  happened  then  ?— The  prisoner 
vent  then  towards  the  fire,  and  tamed  to  the 
icreen  on  the  right  band,  and  stood  at  the  fur- 
ther end  of  the  screen. 

What  did  he  do  then  ?— He  turned  all  of  a 
suddett  upon  roe,  with  a  pistol  in  his  hand,  and 
said,  be  would  blow  ua^  brains  out,  if  I  did  not 
get  immediately  out  of  the  house. 

Did  he  present  the  pistol  at  you? — He  did. 
'    What  did  you  say  then  ?— f  told  him,  that 
was  not  the  way  to  do  business.    Mr.  Ste? eo'- 
son  then  snapped  the  pistol  at  me,  but  it  missed 
fire. 

Are  you  sure  be  snapped  thepistol  at  you? — 
Yes,  Tcry  sure. 

Well ;  what  did  j^ou  then  ?— I  went  back- 
wards through  the  kitchen,  and  Mr.  Stevenson 
Vbllowed  me ;  and  in  a  narrow  passage  leading 
from  the  kitchen  towards  the  door,  he  snapped 
the  pistol  at  me  again ;  and  be  snapped  the 
pistol  at  me  a  third  time,  but  I  was  then  out  of 
the  house. 

When  yon  got  out  of  the  house,  where  did 
you  go  then?— I  went  to  the  next  bouse,  I 
think  Mr.  Nevill's,  where  Mr.  Elcock  promised 
<o  be.  Mr.  Elcock  saw  me,  and  met  me,  and 
mked  noe,  if  I  had  arrested  Stevenson?  I  told 
Mr,  Elcock,  that  I  had  arrested  him,  and  that 
lie  bad  snapped  a  pistol  at  me  three  different 
times,  which  obliged  me  to  come  away. 
.  What  did  Mr.  Elcock  say  to  that?— Mr. 
£lcock  said,  I  had  done  enough. 

How  did  you  proceed  afterwards  ?— I  told 
Mr,  Elcock,  tf  1  had  a  pistol,  I  could  brihff  him 
•way ;  and  be  said,  I  should  not  want  that.— 
Then  Mr.  Eksodc  sent  a  man  to  the  plaintiff 
John  Atkin'Sf  and  to  bring  arms  from  his 
father's. 

Where  did  Atkin  live  ?— At  Cholmondley, 
not  very  far^rom  Bickerton.  . 

Did  the  messenger  return  with  arms?— Yes. 

What  did  yon  then  ? — After  the  arms  and 
assistance  were  brought,  we  went  again  to  BIr. 
Stevenson's  house. 

Who  went  to  the  niisoner's  house  ?— I  went, 
and  the  plaintiff  John  Atkin,  and  a  servant  of 
his,  I  think.  Four  or  five  persons,  1  believe, 
came  with  me. 

•  Was  there  another  sherifTs  officer  with  yon  ? 
—Yes,  a  man  tolerated  by  the  sheriff,  one  John 
Jvnes. 

Did  Mr.  Elcock  go  to  the  prisoner's  house 
with  Tou  ?— Yes. 

Vfiat  happened  when  you  all  returned  to  the 
prisoner's  house  ? — As  we  were  alt  running 
towards  the  prisoner's  house,  I  saw  the  prisoner 
and  another  man  out  of  doors ;  I  called  to  Mr. 
^venson,  and  said,  You  may  as  well  stay, 
*  tor  we  are  coming  for  you. 

Did  the  prisoner  hear yoo  say  this?— Ihe- 
Jieve  he  did. 

.  Didtheprisonerstay  foryou?— No;  he  and 
the  other  man  with  him^  ran  into  the  boose. 
.  Well;  when  you  came  up  to  the  house,  pray 
wlMt  followed  ?— When  we  «ame  up  to  the 
toose,  I  said  to  Mr.  Elcock,  1  know  thp  way 
to  that  door  i  go  you  to  the  other. 
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How  many  doors  were  there  to  the  house  ? — 
Three. 

Did  you  know  all  the  three  doors?— Yes,  £ 
knew  them  all. 

'  Yon  bid  Mr.  Elcock  go  to  one  of  the  doors,  I 
think,  you  say  ?— I  bid  Mr.  Eteock  and  tb« 
others  to  take  care  of  two  of  the  doors,  and  I 
would  go  to  the  other. 

How  far  was  the  door  that  you  said  you 
would  go  to,  from  the  door  you  desired  Mr. 
Elcock  to  take  care  of? — It  was  a  good  wa j 
distant,  in  going  round  about. 

You  said,  you  would  go  to  the  third  door  ; 
did  you  know  the  way  to  it  ?— Yes,  very  well. 

Did  Mr.  Elcock  say  any  thing  to  the  peopto 
in  the  hoOse,  when  he  came  up  to  the  door?— -> 
I  cannot  tell  whether  he  did  or  not,  because  I 
was  not  present,  for  I  ran  to  the  other  side  of 
the  house. 

Pray,  was  the  door  you  went  to  lodEed,  or 
made  mst  ?-^lt  was  fast. 

When  you  all  came  up  to  the  doors,  as  yoa 
have  been  mentioning,  pray,  what  followed  f 
—In  a  very  little  time,  almost  immediately  after 
I  came  up  to  the  door,  1  heard  a  noise ;  I  heard 
a  gun  gu  off. 

Which  way  did  the  noise  come?  Where 
did  you  apprehend  the  gun  went  Off?  In  what 
situation  were  you  from  the  noise,  or  report 
of  it? — ^Tbe  noise  came  as  betwixt  me  ai^ 
them  ;  betwixt  me  and  the  people  who  caoM 
with  me. 

How  far  distant  might  you  be  from  the  doolk 
where  the  gvin  was  fired  ? — ^Nine  or  ten  yanh^ 
it  might  be,  from  Mr.  Elcock. 

When  you  heard  the  noise,  and  the  gun  go 
off,  what  did  you  do  then?  It  must  have 
alsjrmed  you? — When  I  heard  them  crying^ 
out  on  the  other  sidci  I  went  backwards  to  an 
hedge,  and  looking  over  it,  I  saw  Mr-  Eloock 
'  held  by  two  men  sitting  on  a  block. 

You  saw  Mr.  ElcJck  sitting  on  a  block,  sup- 
ported by  two  men ;  how  did  he  look  ? — Very 
^  piteonsly  indeed. 

Did  you  hear  him  say  any  thing  ? — Yes,  I 
heard  him  say.  Oh !  I  am  shot,  1  am  shot. 

Was  Mr.  Elcock  at  a  great  distance  from 
the  gun  at  the  time  he  received  the  wound,  or 
waspe  near  it  ?—  I  canhot  tell  whether  he  was 
at  a  great  or  a  small  dtstanoe-from  it. 

What  did  you  do,  afler  ywk  had  seen  Mr. 
Elcock  sitting  on  the  bk)ck? — I  returned  again 
to  my  own  door,  to  prevent  the  prisoner*0 
getting  out 

Did  you  see  Mr.  E:cock  afWwards? — Ta 
about  ten  minutes  afterwards,  1  saw  two  men 
carrying  him  down  the  lane. 

Were  yon  with  Mr.  Elcock  at  tho  house  he 
was  carried  to  ?— No. 

Did  vou  see  him  afterwards  ?-^No,  I  did 
not  see  liim  after  the  two  men  carried  him  dowa 
the  lane. 

Have  you  the  warrant  whereby  yoa  arrested 
the  prisoner? — ^^1  have. 

Pray  produce  it.  Is  this  the  very  warrant, 
under  the  authority  whereof  you  arrested  \\m 
prisoner  ?— It  is. 
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Pk«7»'  If  bo  delivered  to  you  this  warrant  to 
oectite  ?— Mr.  Elcock  bimseif. 

Were  there  aov  holes  in  the  door  that  the  ball 
came  throosh  which  kiHed  Mr.  Eloock,  besides 
the  shofr-hole  P — Yes,  there  were  two  holes  in 
the  door,  besides  the  shot-hole. 

Was  there  eyer  a  slit  in  the  door  ?— That  1 
do  not  know. 

Were  the  two  holes  in  the  door  higher  than 
the  shot- hole,  or  lower,  or  howP — The  two 
holes  were  higher  than  the  hole  which  the  hall 
had  made. 

Conld  you  see  through  the  two  holes  P  Were 
they  lai|^  enough  to  see,  and  know  a  person 
through  ? — Yes,  I  could  see  through  them ;  I 
did  kx>k  through,  and  saw  into  the  kitchen 
plainly.    I  and  several  others  did  so. 

Pray,  what  business  did  Mr.  EJcock  go  about, 
when  he  went  with  you  to  the  prisoner's  house  P 
—Xo  assist  me  in  re- taking  Mr.  Stevenson. 

Do  you  know  the  sheriff's  hand- writing  ?— 
Yesy  very  well. 

Is  the  warrant  whereby  yon  arresled  the 
prisonei^  air  of  the  sheriff's  hand- writing? — 
All  is  or  his  hand- writing,  except  two  names. 

Are  you    positive   to   tbe  sheriff's  hand- 
.  writing  P — Yes,  to  Mr.  Baxter's  hand-writing, 
.who  acted  as  sheriff,  and  made  out  the  warrant, 
and  delivered  it.  * 

Pray,  what  are  the  two  names  that  were  not 
written  by  Mr.  Baxter  P — My  own  name,  and 
the  name  of  John  Jones,  another  bailiff. 

Whp  wrote  vour  name,  and  the  name  of 
John  Jones  in  the  warrant  P— Mr.  Elcock. 

Are  vou  sure  of  that?— Yes ;  for  I  saw  him 
write  them. 

Are  you  usually  employed  as  a  bailiff  for  tbe 
eiecutmg  of  tbesheriff 'swarrantsP-rYeSi  I  get 
my  bcead  by  it ;  and.  am  oiWn  sent  for,  fifteen 
or  twenty  miles  round  the  country. 

Was  ^our  name  inserted  in  the  warrant,  as 
the  sheriff's  own  bailiff,  or  as  a  special  bailiff? 
—I  was  a  special  bailiff,'  for  that  time,  ap- 
pointed by  the  sheriff. 

How  do  you  know  that? — I  have  been  in- 
formed so :  1  think  it  is  so  expressed  in  ^t 
warrant 

Had  you  executed  any  warrants  from  the 
sheriff  of  the  county  of  Chester  the  year  he- 
fi»re  ? — Yes,  many ;  twenty,  or  more. 

Had  you  executed  any  warrants  from  the 
present  sheriff,  under  his  authority  P — Yes,  1 
executed  attachments  under  that  authority,  < 
mider  Mr.  Baxter.  I  had  four  or  fks^  war- 
nnts,  open  process  out  of  the  Exchequer,  at 
the  time  I  arrested  Mr.  Stevenson,  and  have 
executed  several  warrants  since  Mr.  Harrison 
became  sheriff. 

How  long  had  Mr.  Harrison  been  sheriff, 
belbre  you  arrested  the  prisoner  P — A  week  or 
a  fiMinight  it  miffht  be. 

Cmari.  fieadthe  warrant,  whereon  the  pri- 
soner was  arrested  by  the  witness. 

(The  warrant  was  then  read,  and  it  appeared, 
that  tl|e  words,  "  bailiffs  for  this  time  only," 
after  the  names  of  John  James  and  John  Jones, 
hailifiS|Were  written  by  Mr.  Baxter. 


The  warrant  waa  dated  tbe  1st  of  March,  and 
there  was  an  indorseraentthereon,  "  Talcegood 
ail  for  eighteen  pounds  eijg;ht  shillings  and  ten 
pence  halfpenny,  by  affidavit  filed,"  And  un«- 
clerwritten,  *'  Elcock  by  Lowe,  by  tbe  said 
sheriff.'*) 

Did  John  Evans,  the  sheriff  *s  bailiff  named 
in  the  warrant,  go  with  you,  when  yon  at- 
tempted tore-take  the  prisoner? — No  ;  he  did 
not. 

When  did  the  plaintiff  John  Atkin  eome  t0 
you  ?  Was  he  with  you  before,  or  at  the  time 
ypu  attempted  to  re- take  the  prisoner  P — John 
Atkin  came  when  assistance  was  sent  for,  but 
not  before.  He  came  with  us,  when  we  went 
to  re- take  Mr.  Stevenson. 

[Cross-e;|[amined.] 

Counsel  for  the  Pruaner,  I  think  yon  say* 
you  took  the  warrant  out  of  your  pocket,  and 
ppt  your  hand  upon  tbe  prisoner's  shoulder, 
and  arrestetl  him  P — Jame$,  I  did. 

Pray,  where  did  you  first  see  that  warrant* 
whereon  you  arrested  the  prisoner  P — I  saw  it 
first  at  Nantwich. 

Who  shewed  it  you? — Tbe  deceased  Mr: 
Elcock. 

When  you  first  saw  the  warrant,  was  your 
name  in  it?— No. 

Was  the  warrant,  when  you  first  saw  it,  under 
the  seal  of  tbe  sheriff? — I  believe  it  was. 

Was  the  name  of  John  Jones  (tbe  other  j^e- 
cial  bailiff)  in, the  warrant  when  you  first  saw 
it? — I  believe  it  was  not. 

Was  the  name  of  John  Evans,  the  sheriff^ 
officer,  in  tbe  warrant  then  ? — Yes,  it  was. 

Who  wrote  Evans's  name  in  the  warrant?— 
The  sheriff  put  it  in. 

Of  whose  hand -writing  is  the  warrant  ? — It 
is  all  of  Mr.  Baxter's  writing,  except  my 
name,  and  the  name  of  John  Jones. 

Are  you  sure  of  that  ? — Yes. 
.  Who  is  Mr.  Baxter  P--Mr.  Baxter  acts  for 
the  under-sheriff. 

Of  whose  hand- writing  are  the  names,  John 
James  and  John  Jones,  now  appearing  in  the 
warrant? — My  name  and  John  Jones's  were 
written  in  tbe  warrant  by  Mr.  Elcock. 

Are  you  sure  that  the  names  John  James 
and  John  Jones  were  written  in  the  warrant  by 
Mr.  Elcock  ? — I  am  very  sure  of  it ;  for  1  saw 
him  write  them. 

Were  they  written  by  Mr.  Elcock,  after 
you  first  saw  the  warrant  at  Nantwich  ?— » 
Yes. 

Is  the  warrant  in  the  same  situation,  in  every 
part  of  it,  as  it  was  when  you  first  saw  it  at 
Nantwich  ? — It  is,  except  tbe  addition  of  the 
names  made  since. 

Where  does  Mr.  Baxter  live  ? — In  this  city 
(Chester). 

Do  you  know  Mr.  Hollins  P — Yes. 

Who  is  he  ?— -The  ander-sheriff. 

Do  the  sheriffs  always  keep  their  office  in 
the  city  ? — They  keep  their  office  in  the  city, . 
where  they  please  to  appoint  $  i  believe  so. 

And  is  that  tbe  place  where  the  sheriff's 
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traniDto  «re  always  madaotttP— TbAtisibe 
place  where  they  apply  for  warrants. 

^  How  far  does  tlie  ander-aberiff  live  from  this 
city  P — Twenty  miles,  I  believe. 

Was  Mr.  Elcook  appointed  by  the  aheriffto 
make  out  warranta  ? — I  do  not  know  that  be 


was. 


Had  Mr.  Baxter  aathority  to  make  oat  war- 
rants ?— I  don't  know. 

You  say,  the  under-sheriff  ahirays  keeps  an 
office  in  the  city  of  Chester  ? — Yes ;  where  the 
•heriflls,  when  they  come  in,  are  pleased  to  fix  it 

You  say,  you  went  to  Mr.  Elcock  after  you 
bad  arrested  the  prisoner P — Mr.  EkxMsk  met 
ue,  as  I  was  i^oingf  to  him. 

And  you  then  told  lilr.  Elcoek  you  were 
forced  to  retreat  P---I  told  him  so,  and  so  it  was. 

Is  it  the  practioe,  for  the  names  of  the 
alieriff*s  own  ballifls,  or  those  bound  to  the 
iheriff,  to  be  put  into  warrants  in  the  office; 
and  blanks  to  lie  left  in  the  same  warrants  for 
the  names  of  other  baUiflTs,  to  be  put  in  by  at^ 
lin'nies,  after  the  warrants  come  from  the 
offioeP-^It  is  the  practwe. 

Did  yon  giwe  security  to  the  sheriff,  M 
beinff  his  bailiff  P — No,  not  at  that  time. 

Where  did  you  stay,  after  you  had  arrested 
the  oriaoner,  till  assislance  came  to  you  P— I 
and  Mr.  Elcock  stayed  at  a  gentleman's  house, 
the  next -house  to  Mr.  Stevenson's^  Mr.  Robert 
Ke?ill's  house,  till  assistance  came. 

Who  went  for  the  assistance  P— John  Jones, 
the  other  bailiff  named  with  me,  1  believe, 
w  What  numberofpeople  came  to  your  assist- 
ance?— I  don't  well  recollect  the  number ;  but 
I  remember  the  plaintiff  John  Atkin,  and  his 
servant,  (whose  name  I  know  not)  Richard 
Bowker,  John  Jon^,  and  mTself  made  five. 

Did  you  desire  Mr.  Elcock  to  stay  where  he 
la^as,  at  Mr.  Ne? ill's  house,  and  not  go  to  the 
prisoner's  house  P— I  did  not. 

Pray,  had  not  you  an  iron  crow  with  you, 
%hen  you  all  went  to  the  prisoner's  house  P— 
Yes. 

Where  bad  you  that  crow  P— I  told  Mr. 
£lcock  I  wanted  a  crow,  and  he  borrowed  one 
from  the  woman  of  the  house,  Mrs.  Nevill. 

You  say,  you  went  to  different  doors,  when 
you  came  to  the  house ;  pray,  were  these 
doors  on  one  side  of  the  house,  at  the  corners 
t(  the  house ;  or  how  were  they  situated  P— 
I  said,  I  went  to  a  door  on  one  side  of  the 
bouse,  and  desired  Mr.  Elcock  would  stay  at 
a  door  on  the  other  side  of  ihe  house. 

Did  you  yourself  speak  to  the  prisoner  when 
jou  came  to  the  house,  and  demand  entrance 
from  him  P— 1  did  not. 

Ditt  John  Jones  demand  entrance  ? — I  don't 
know :  John  Jones  was  not  on  the  same  side 
<lf  Ihe  house  with  me. 

Did  you  desire  Mr.  Elcock  to  demand  en 
trance,  as  ^ou  were  going  to  the  house,  or  be- 
fore you  came  to  the  house  P — No,  I  did  not^ — 
But  wh<»n  we  were  going  to  Mr.  Stevenson's^ 
I  saw  Mr.  Stevenson  out  of  doors,  and  called 
to  him  to  stay,  and  told  him,  we  were  cooung 
for  him. 


Trud  ofJiAn  Stev^uon,  [SMI 

flow  far  might  you  lie  ftvni  lh«  pdt&ma  at 
that  time  P— It  might  be  tlireesoore  yanbu       > 
'Were  Mr.  filoock  and  Jobo  Jante  at  boa 
door  of  the  house  P— i  don't  know. 

Did  you,  from  the  other  side  of  tb^  binm^ 
desire  Jlfr.  Elcock  to  demand  cntraoea  P^-^l 
could  not  aee  Mr.  Blooek  ih»ni  the  olber  nda 
of  the  house. 

Pritoner.  Is  the  warrant  yon  bave  ahivwa 
to  the  Court,  the  same  warrant  yoa  produced  lb 
me  P-*Jameff.  Yes,  the  very  same.  (PrfaohMr 
desires  to  see  the  warrant.  He  looks  at  it,  iMrf 
sayt,-- It  is  not  the  warrant]. 

Court  to  the  Frnoner,  Leave  the  ^oeslMl 
to  be  asked  by  your  counsel ;  ihey  know  beat 
how  to  act  for  voar  defence.  Cobaider,  yob 
stand  upon  trial  for  your  life.  Your  cottditi^ 
is  a  most  melancholy  one,  and  very  peritoils ; 
therefore  refer  youf^elf  to  tbe  jodjgaftisttt  af 
your  coimael  in  matters  of  so  great  iaapmauot 
to  yoa. 

Jame$,  It  is  the  very  warrant  apes  wbiflh  t 
arresteil  the  prisoner.  [Then  the  whoesi  #iUi* 
drew.] 

Cryer,  call  Jobii  Atkio. 

John  Atkin  sworn. 

Counsel  for  the  Crown,  Do  yon  kBe#  tM 
prisoner  at  the  bar  t^ Atkin.    Y«i,  teri^  #ell 

Did  you  know  Mr.  Frtuieis  Bleack,  de- 
ceased P — ^Yes. 

Wbfli  were  you  but  fin  company  with  the 
deceasedf — I  was  in  company  with  bim  Uptti 
the  21st  day  of  March  last,  at  tbe  bOd*  of 
John  Stevenson  in  Bickerton. 

Did  you  go  with  tbe  deceased  t6  tbe  fri* 
toner's  house  en  that  day  P— Yes. 

What  was  tbe  oocasioo  of  your  ^dg  tbith^ 
with  Mr.  Elcock  P— John  Amea  sent  for  m*^ 
to  come  to  assist  the  bailifis. 

To  do  wbatP^To  re-take  John  Stevenson. 

And  did  yoQ  go  aooordingiy  for  that-  per- 
pose  P— Yes. 

Who  went  with  you?— Hk  Elcock,  and 
John  James  and  John  Jones.  We  all  went  to 
take  the  prisoner  by  force,  John  James  baring 
sent  for  me  to  assist  him,  after  tbe  prisoner  bad 
suapped  a  pistol  at  him.  We  ail  went,  becaase 
John  Stevenson  bad  drove  the  bailiff  from  the 
house,  by  snapping  a  pistol  at  him. 

Who  told  you,  that  tbe  priboner  bad  aoimMd 
a  pistol  at  tbe  beiU^P-^John  James,  the  bailiff, 
told  me  so. 

Did  you  see  tbe  prisoner,  in  tbe  boose, 
when  yott  came  there  P^  I  did  not. 

Did  you  go  with  Mr.  Elcock  P^Yetr. 

How  far  were  yon  from  Mr.  Elcoek,  when 
you  came  to  the  house  ?— Withbl  dir^  br  wu, 
yards  of  bim. 

Then  you  did  not  see  the  prisoner  ?— No.  • 

Did  you  see  any  people  in  the  house,  when 
you  came  there? — No;  but  I  imagine  people 
were  in  the  house,  when  Mr.  Blooek  and  I 
came  to  It. 

Did  you  bear  any  people  in  the  booiet'— 
Yes,  wt  bearfl  peofte,  bbl  sawnoiMdy. 
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Wei^  the  AMii  lochid,  or  ntode  &it  ?-^Y€d ; 
tli<  doota  were  nDide  tet. 

WhtfD  y6\]  caitie  tiprto  the  bouae,  did  Joba 
Jftines  tfive  Mr.  Elcosek  aiiid  yon  «nv  directions 
idtfmt  Ae  busiiieM  you  were  td  do  ihei*e  ? — 
Yet;  i^beo  vf<e  oirne  up  to  thA  dooi^,  John 
James  ordered  IVIV.  Eliwek  and  me  to  attend 
that  doer. 

Wkidv  dbor  was  Hf— It  was  the  bad 
Mieiieil  door. 

Wftien  yon  came  to  the  dito,  did  Mr.  Elooek 
My  siiny  thing  to  the  u^oplo  fn  theiionse  ?-— Aa 
aboil  as  we  came  to  th\K  door,  Mr.  Eicock  said, 
bpin  the  d<wr,  open  the  dtior,  or  we  will  break 
it  A>#d'.  I  tb6tfgbt  they  were  making  the 
Aoorfblt. 

tVas  the  door  openeli  f — No. 

1¥bal  wis  done  aflemi^ards;  wh^  the  pMple 
Wilbttfe  would  not  opett  the  door  ?-^ As  soon  as 
Hr.  Bteoek  said  so^  hAs  biri  me  strike  an  iron 
crow  under  the  door,  in  order  io  lift  it  off  the 
kidgea;  and  t  aeoorohlgly  pat  the  crow  under 
the  doer* 

Wis  M  Mr.  Eleoek,  who  ordered  you  to  put 
the  crow  under  the  deoT  P-^Tes. 

When  yttu  ^lit  the  croW  IMfder  (he  door,  pray, 
what  happened  P — ^AssoOn  as  I  had  put  the  crow 
«r  rinser  under  the  door,  Mr.  Eicock  said  to 
tne,  Mmi,  run  ^to  ttie  other  door,  ^  Ibar 
8le#eaigtifa  gets  <iut  of  it;  whereupon  I  left  the 
eioW  dtlcking  ntider  the  door  upon  the  sit),  and 
went  away  towards  the  oth^  d6or,  and  had 
iHit  goilb  AboYb  three  or  four  yards  fhNn  the 
doer,  befbre  I  htiard  a  gun  g^  off. 

Did  you  Me  Mr.  Eteoek  when  the  gun  went 
eirp— Yes. 

Did  he  say  auy  thing  th#n  ?--YeS ;  I  heard 
him  say,  I  am  shot,  1  am  shot :  and  hefeH  on  one 
Me  of  hia  back  d^wn  two  Meps.  Richard 
Bewker  and  I  took  him  up :  then  Mr.  Eicock 
took  up  his  shirt,  and  shewed  ilithe  wound. 

Who  w^  this  Bowker?-«-He  was  aa  assist- 
ant, who  came  with  Bie  to  re-take  John  Steven- 


What  did  you  do  with  Mr.  Eicock,  after  you 
and  Bewjker  took  him  upP — He  hung  about 
our  shoulders,  and  we  carried  him  to  a  wooden 
Mock,  where  he  desired  to  rest. 

Yon  say,  he  pulled  up  his  shirt,  and  shewed 
"f^n  his  wound ;  pray,  on  what  part  of  his  body 
was  be  wounded  P— *He  was  wounded  on  the 
side  of  the  belly,  abore  his  grom. 

Were  there  any  botes  in  the  door  where  the 
bdl  oame  through,  besides  that  which  the  f»aH 
made?  Did  you  see  the  hole  which  the  bullet 
made? — 1  saw  the  hole  which  the. bullet  came 
through ;  and  there  was  also  a  slit  in  the  door, 
which  seemed  big  enough  far  a  person  to  see 
through ;  and  there  were  two  holes  besides  io 
the  door. 

How  large  were  the  two  holes  that  were  in 
the  door,  h^idea  that  which  the  bullet  made  P 
—One  of  the  holes  was  an  inch-and-half  hole ; 
the  other  bigi|^er.  But  the  slit  was  afterwards 
lathed  on  the  inner  side  of  the  door. 
•  Could  you  bate  seen  the,  prisonlsr  through 
thhw  MebP^^lto  dMbt  o^  H,  if  fab  m 


been  opposite  to  me  when  1  looked  fiirough ; 
bat  be  wak  not,  and  therefore  I  could  not  see 
him* 

W^re  yon  present  when  the  prisoner  sur- 
rendered nimselfN-**!  vsa. 

Had  be  any  fire-arms  in  the  house,  wb|>n  he 
surrendered  P— He  had  fire-arms  at  that  time. 
I  fired  off  one  of  the  pistob  the  day  after  the 
prisoner  killed  Mr.  Eloock. 

What  day  of  the  month  was  thstP— f  be 
99d  of  March.  Mr.  Etcock  received  bis  mor- 
tal wound  upon  tlie  9l8t,  about  three  o'clock. 

What  other  fire-arms  had  the  prisimier  when 
he  surrendered  besides  the  pistol  you  fired  ?—< 
There  were  two  piffle ;  one  besides  that  which 
I  fired;  andagun. 

Were  they  mded  P— *Yetl. 

How  do  you  know  they  were  loaded  P— 
That  pistot  which  I  fired  off,  was  very  heavy 
loaded :  the  other  pistol  was  discharged  against 
an  ash -tree,  and  I  saw  the  bole  which  the 
buffet  had  nolade  in  the  tree;  and  the  gUb  was 
fired  into  the  air. 

When  the  prisoner  surrtodered  himself,  did 
he  ackivowledge  that  he  had  fire-arms  in  the 
house  P-— He  said,  he  had  but  one  pistol.  But 
the  woman  in  the  house  being  asked,  whether 
there  were  any  more  fire-arms ;  she  told  them, 
there  was  atrother  pistol  and  a  gun. 

You  say,  you  diverged  one  of  the  pistols 
yodrMlf ;  Did  you  P — I  did,  and  fired  it  int* 
the  air. 

Did  you  see  the^  pistol  discharged  against 
the  ash-tree  P^—t  did  i  and  looked  at  the  hoi* 
d^hich  the  ball  had  made.  The  gun  Was  fired 
into  the  air. 

Cross-examined. 

C&Unielf&r  the  Pritoner.  When  you  came 
to  re-take  the  prisoner  with  Mr.  Eicock,  What 
orders  did  John  James  give  you  P — Atkin,  He 
ordered  Mr.  Eleock  and  me  to  stay  at  the  door, 
and  he  ran  to  the  other. 

What  orders  had  John  Jones  received? 
Was  he  to  have  no  band  in  re-takin?  the  prii> 
soner  P — John  '  Jones  was  ordered  by  Jobs 
James  to  attend  a  woman,  Sterenson's  house- 
keeper, I  believe,  and  not  let  her  come  near  him. 

Was  neither  John  James,  nor  John  Jonei| 
with  you  and  Mr.  Eicock,  at  the  door  where 
you  were  stalioned,  in  order  to  re-take  the  pri- 
soner ?— Neither  of  them. 

Was  John  Jones  within  sight  of  you?— I 
tiiink  lie  was. 

Did  you  all  act  as  assistants  to  the  bailiff  ?^^ 
Yes. 

And  by  bis  orders  ? — ^Ycs. 

Then  the  Witness  withdrew. 

Cryer,  Call  William  Grtffidi. 

William  GrijgkhtWiin. 

Counsel  for  the  Crown.   Do  you  know  the 

prisoner  at  the  bar  ?—Gn^M.  Yes,  verv  well. 

Do  you  remember  any  thing  about  the  -pri* 

.soner's  discharging  or  .firing  a  gun  at  any 

Y  tim*  i  Pk^y  >  sp^ak  up,  that  the  jury  may  hear 
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you,  and  acquaint  tbem  with  what  you  koow 
of  the  matter. — Yes,  Sir,  I  was  in  Mr.  Ste?eo- 
■on's  house  at  Bickerton,  when  ^  Mr.  Elcock 
was  shot. 

What  part  of  the  house  were  yoa  in  at  that 
time? — 1  was  ID  the  honse-place,  and  .Mr. 
Stevenson  was  in  the  back-kttooen. 

Was  any  body  in  the  house,  besides  the  pri- 
soner and  yourself? — Yes;  a  woman  was  in 
the  house, — a  servant-woman. 

Did  you  see  the  prisoner  fire  the  gaa  ? — 
The  prisoner  did  fire  the  gun  at  the  back-door, 
and  brought  it  in  afterwards,  and  took  it  into 
the  parlour. 

After  the  gun  was  fired,  did  yoQ  hear  no 
noise  out  of  doors  ?  Was  there  no  alarm  made 
about  it  ? — Yes ;  the  people  without  shouted, 
Murder ! 

,From  wliat  place  did  the  prisoner  take  the 
gun  which  he  fired? — He  took  it  from  the 
mantle-piece  in  the  kitchen. 

Was  the  prisoner  accustomed  to  keep  fire* 
«rms  in  the  house  with  him  ? — 1  cannot  t^U. 

How  Jong  was  it  after  the  gun  was  fired, 
that  you  heard  the  people  shout.  Murder  ? — In 
about  a  minute  or  two  after  the  gun  was  fired. 

I  suppose  you  were  curious  enooffh,  after 
the  euu  was  fired,  and  you  heard  the  cry  of 
uuraer,  to  know,  whether  any  body  was  hurt, 
or  not;  were  not  you? — I  went  to  a  window, 
and  look^  out ;  and  saw  a  man  in  blue  clothes 
supported  or  held  up  between  two  men. 

Did  you  say  nothing  to  the  prisoner  upon 
this  occasion  ? — Yes ;  1  told  Mr.  StcTenson, 
that  I  believed  there  was  never«  man  kiUed, 
but  there  was  one  hurt,  and  they  called  him 
Mr.  Elcoek. 

-  .And  pray,  when  jroa  told  the  prisoner  there 
was  never  a  man  killed,  but  a  man  hurt,  and 
his  name  was.Mr.  Elcock ;  what  did  he  say  to 
you  ?^He  said,  I  don't  know  what  business  a 
inan  of  his  coat  had  among  such  men  as  those. 
I  am  glad  of  it. 

What  do  yon  apprehend  he  meant  by  the 
words,  <*  A  man  of  his  coat  ?"    I  don't  know. 

Counsel  for  the  Prisoner.  You  will  please  to 
obsehre,  the  witness  told  the  prisoner  there 
was  a  man  hurt,  but  nobody  killed  ;  and  that 
was  immediately  before  the  prisoner  said,  he 
was  glad  of  it — Glad  that  nobody  was  killed. 

Then  the  Witness  withdrew.     ^ 

,Cryer,  Call  Mr.  Cooper. 

Mr.  Cooper  sworn. 

Counsel  for  the  Crown,  I  think  yon  are  a 
furgeon  ?—Coop«r.  Yes,  Sir. 

Where  do  you  live  ? — At  Nantwich. 

Did  vou  know  the  deceased  Mr.  Francis 
Elcock  ?— Yes,  very  well. 

Were  vou  sent  tor  at  any  time,  and  when, 
to  attend  Mr.  Elcock,  upon  account  of  his 
having  received  a  wound,  by  the  firing  of  a 
gun,  or  otherwise?  Pray,  acquaint  the  Court 
and  jury  with  what  you  know  of  this  matter. 
—Upon  Wednesday  the  21st  day  of  March 
laity  a  messeogec  came  to  me  about  three 


o'clock  in  the  afternoon^  daiiring  me  to  go  to 
Bickerton,  to  Mr.  Francis  Elcock,  who,  the 
messenger  told  me,  was  shot.    I  went  accord* 
ingly  with  the  man,  and  .got  to  Bickerton 
about  dye  o'clodt  in  the  evening.    When  I 
came  there,  I  found  that  Mr.  Howe,  a  suigeon 
from  Malpas,  had  been  sent  for  likewise,  and 
had  been  there  for  some  time  before.    Mr. 
Roweand  1  went  up  stairs  together,  to  the 
room  where  Mr.  Elcock  was,  and  wefoond 
him  ill  in  bed.     Almost  so  soon  as  he  saw  me, 
he  pulled  up  his  shirt,  and  shewed  me  where 
the  ball  was  lodged,  and  seemed  impatient  to 
have  it  taken  out :  «|)on  seeing  the  wound,  I 
took  the  ball  between  my  finger  and  thumb, 
and  perceived  I  could  easily  dislodge  it.     1 
then  examined  the  wound,  where  the  ball  bad 
entered,  and  found  it  cut  about  two  inches 
from  the  hip  on  the  left  side  of  his  belly :  it 
passed  throuffb  his  belly,  by  his  bowels,  no 
doubt,  and  lodged  ^fe  or  iix  inches  below  the 
right  hip,  almost  through  the  skin.    As  soon 
as  I  saw  this,- 1  took  Mr.  Rowe  into  another 
room,  to  consult  what  was  fittest  to  be  done  ; 
and  1  told  him,  it  was  my  opinion,  that  Mr« 
Elcock  was  a  dying  man,  ana  'that  I  did  not 
know  whether  it  would  be  of  anywise  to  take 
the  ball  away,  although  it  could  be  eo  easily 
efiected.    But  considering  that  it  would  give 
him  some  satisfaction,  and  perhaps  ease  too, 
by  takii^  the  ball  from  the  pbce  where  it  did 
lie,  Mr.  Rowe  and  I  went  into  the  room  again^ 
and  1  took  out  the  ball    After  I  had  taken  the 
ball  out,  and  dressed  the  woimd,  and  put  a 
bandage  about  it,  I  asked  Mr.  Elcock,  how  he 
did  ?  He  said,  he  waa  easier.    Doctor  Hajree 
came  in  afterwards ;  and  when  I  had  told  him 
the  nature  of  the  wound,  he  looked  upon  the 
case  to  be  extremely  dangerous.    The  doctor 
stayed  with  him  two  or  Uiree  hours,  and  then 
went  away ;  but  Mr.  Elcock  desired  me  aixl 
Mrs.  Nevill  to  sit  with  him  ;  which  we  did,  and 
his  father  did  so  too,  till  ten  minutes  past  three 
the  next  morning,  and  he  then  expired.  ^  (The 
witness  produces  the  ball.) 

Do  you  believe  that  the  wound  whk:h  Mr. 
Eicock  received  was  the  occasion  of  his  death  ? 
— 1  firmly  believe,  that  the  wound  which  be 
received  was  the  occasion  of  his  death. 

Did  Mr.  Elcock  say  any  thinff  to  you  iu 
bis  agonies,  upon  the  melancholy  'occasion, 
and  what?-'Mr.  Elcock  told  me,  that  he  wae 
shot,  aa  he  was  stooping  down,  with  a  crow 
in  his  hand,  striving  to  open  the  prisoner's 
door. 

Did  he  tell  -you  from  what  part  of  the  honae 
he  was  shot? — He  said,  he  received  the  woond 
at  the  door  of  the  prisoner's  house. 

Pray,  how  came  the  ball  to  be  made  so  flat, 
in  that  uncommon  fi>rm  ?— I  believe  its  going 
through  the  door  was  the  occasion  of  its  being 
in  that  form.    [Then  the  Witness  withdrew.] 

Cryer,  Call  Mr.  Baxter. 

Mr.  Robert  Baxter  sworn. 

Counsel  for  the  Cromn.  Pray,  Mr.  Baxter, ' 
are  you  concerned  in  any,  and  what  manoer* 


8GI] 


Jot  Murder. 


A.  D.  1759. 


[862 


•for  Mr.  Harrison,  the  present  sheriff  of  the 
ooanty  of  Chester  F—Bajr^er.   Yes,  Sir,  I  am 
concerned  for  the  sheriff,  and  keep  his  office. 
•    Do  yoo  make  dvX  warrants  for  the  sheriff? 
—I  do. 

Did  yoQ  receire  at  any  time,  and  when,  a 
•writ  a^inst  the  prisoner,  at  the  suit  of  John 
Alkin  ? — 1  received  a  writ  ai^inst  him  upon 
the  1st  of  March  last.    (Which  he  produces.) 

Look  upon  that  warrant.  Did  you  make 
jwt  that  warrant  upon  the  writ,  in  order  to  ar- 
rest the  prisoner  ? — 1  did. 

And  are  you  sure  that  is  the  same  warrant 
'you  did  make  out  F — Yes  \  I  am  sore  it  is.' 

(The  Writ  was  read,  and  upon  the  back  of  it 
written,  '  Take  hail  tor  eighteen  pounds 


*  eiffht  shillingfs  and  ten-pence  half-penpy,  by 
*•  affidavit  filed.' — And  another  indorsement, 
▼ix.  *  I  promise  to  indemnify  the  sheriff  in  the 

*  execution  of  the  writ,  as  to  the  special  bailiffs. 

*  John  Atkin.* 

Is  it  usual  for  the  sheriff  to  appoint  a  gentle- 
man in  this  town  to  execute  the  office,  and  to 
act  for  him? — It  is  usual.  1  have  been  several 
times  appointed  myself. 

Do  vou  receive  all  the  writs  that  are  sued* 
W,  directed  to  the  sheriff  of  this  county  ? — 
I  do. 

And  do  you  make  out  the  warrants  upon 
such  writs?— I  do. 

And  return  the  writs  ?— *>Ye8. 

Do  you  execute  all  other  acts  that  the  sheriff 
would  do,  if  he  resided  here*  himself? — Yes ; 
except  attending  the  assizes  and  sessions. 

And  has  this  been  the  constant  practice  in 
this  county  ? — Yes,  during  all  my  time. 

Has  it  been  usual,  when  plaintiffs  would 
have  special  bailifis  appointed,  to  .leave  blanks 
In  the  warrants  for  their  names  to  be  inserted  ? 
—Yes,  upon  the  sheriff  being  indemnified. 

Have  you  done  this  yourself? — Yes. 

Have  yon  known  others  to  do  it? — Yos,  se- 
veral others,  to  my  knowledge. 

Did  yoa  ever  know  it  to  be  refused  ? — No, 
never,  upon  the  sheriff  being  indemnified,  and 
the  attorney  is  known  to  be  a  fair  practiser.  I 
have  known  it  refused,  where  the  practiser  was 
not  liked,  or  where  the  sheriff  run  any  risk  or 
hazard,  and  the  indemnity  was  not  approved ; 
but  when  the  attorney,  or  practiser,  and  the 
indemnity  are  liked,  it  is  usually  done. 

Pray,  what  is  the  nature  of  the  indemnity 
given  to  the  sheriff  upon  this  occasion  ? — It  is, 
that  he  should  not  suffer  by  escapes  or  rescues. 

And  has  this  been  the  constant  practice  used 
by  the  persons  who  baye  acted  in  the  sheriff's 
office  io  the  capacity  yon  now  act? — It  has 
been  so  all  the  time  1  have  known  the  offiee. 

How  long,  pray,  is  that  ?— Seven  or  eight- 
and •  twenty  years. 

To  leave  blanks  in  the  warrants  for  the  names 
of  the  special  bailiffs  to  be  inserted  ? — Yes. 

Pray,  whether  is  such  practice  convenient 
Io  the  plaintiffs  and  suitors  in  the  court,  or  in- 
cooreoicDt  to  them  ? — It  is  looked  upon  to  be 
very  conresicot  fQr  the.  plaintifls. . 


Do  you  think  so  yourself?—!  look  upon  it 
in  that  light. 

Had  Mr.  Lowe  or  Mr.  Elcock,  or  both  of 
them,  a  right  to  insert  the  names  of  the  special 
bailiffs  in  the  blank  left  in  the  warrant,  whereon 
the  prisoner  Was  arrested? — 1  apprehend  either 
Mr.  Lowe  or  Mr.  £lccck  had  a  right  to'do  so. 

Is  it  usual  for  attornies  in  the  country' to  send 
their  directions  to  their  agents  in  Chester  to 
take  out  writs  ? — Yes. 

And  is  the  agent's  name  generally  pot  to  the 
writ,  or  the  name  of  the  attorney  in  the  country 
only  ?-*Tbe  agent's  name  is  generally  added 
to  the  name  of  the  country  attorney,- in  the 
writ,  since  the  late  act  of  parlftiment  for  that 
purpose ;  but  before  that,  the  name  of  the  at- 
torney was  only  put  to  the  writ. 

And  you  say  that  eithei*  Mr.  Lowe  or  Mr. 
Elcock  bad  a  right  to  insert  the  names  of  the 
special  bailiffs?— Yes,  1  apprehend  so. 

Cross-examined. 

Omnul  for  the  Prisoner,  Do  not  the  attor* 
nies,  and  other  persons,  usually  send  the  names 
of  the  special  bailiffs  to  he  inserted  in  the  war- 
rants by  the  sheriff,  or  by  those  who  act  for 
him  ? — Baxter.  Sometimes  people  do  send  the 
names  ofthe  special  bailiffs  to  be  inserted. 

Has  it  not  been  the  most  usual  way  in  your 
time  to  do  so? — It  was  when  I  first  knew  the 
office  the  roost  usual  way,  in  1733,  and  1733# 
But  warrants  went  out  with  blanks  then. 

Did  John  Erans,  the  bailiff  named  in  the 
warrant,  indemnify  the  sheriff  ?— He  has  given 
security  to  the  sheriff,  1  believe.  But  the  in- 
demnity was  for  the  special  bailiffs. 

In  the  year  1739,  or  1733,  were  blank  war- 
rants sent  out,  and  not  the  names  of  the  special ' 
bailiffii  inserted  ? — When  I  was  concerned  for 
Mr.  Page,  who  was  sheriff  in  1733,  or  1735, 
several  blank  warrants  were  sent  out,  and  not 
the  special  bailiffs  inserted. 

How  many  warrants  were  sent  out,  with 
blanks  for  the  names  of  the  special  bailifls,  in 
Mr.  Page's  time? — I  cannot  tell. 

Were  not  warrants  oftener  delivered,  with 
the  names  of  the  special  bailifis  inserted  in  the 
office,  before  they  were  sept  out,  than  warrants 
with  blanks,  for  the  names  of  the  special  bai-  . 
liffs  to  be  afterwards  inserted  by  the  attornies  ? 
—I  believe,  warrants  wereoftener  sent  out  with 
the  names  of  the  special  bailiflb  inserted,  than 
with  blanks. 

Is  that  the  warrant  yon  made  ont  on  the 
writ  the  1st  of  March  against  the  prisoner  ?— 
(Looks  at  the  warrant.)  It  is  the  same  warrant. 

Is  it  in  the  same  situation  it  was,  when  yoa 
delivered  it  out  of  your  hands?— No. 

How  has  it  been  altered  ?  how  does  it  differ  ? 
—The  names  John  James  and  John  Jones 
haye  been  since  inserted. 

Pray  was  the  seal  to  the  warrant  before  yo« 
delivered  it  out  of  your  hands  ?— Yes. 

Are  you  sure  or  that? — ^Yes^fbri  put  the 
seal  to  it  myself. 

Co^rt,  Do  you  remember,  that  any  arrest 
was  ever  set  tMff  or  disputed  oo  account  ef 
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m  blank  warrant  having  been  s^t  opt  f^B^fer, 
No,  never. 

dawn,  for  the  Pris,  Through  all  the  course 
of  vour  practice,  has  it  not  been  most  usual  to 
maxe  out'  warrants  after  you  received  the 
names  of.  the  special  bailiffs,  than  without 
them; — than  making  out  blank  warrants? — 
Baxter,  Yes,  it  has  been  most  usual,  I  think. 

When  the  names  of  the  special  bailiffs  are 
sent,  do  you  always  insert  them  in  the  war- 
rants ?— '  X  es,  1  do. 

Pray,  how  is  the  nnder-aheriff  of  Cheshire 
appointed  ?— He  is  appointed  by  the  sheriff,  by 
deed.  . 

Have  yon  any  written  authority  from  the 
sheriff  P— No  further  than  by  letters  sent  me 
sometimes  ^bout  the  business  of  the  office. 

How  were  ^ou  appointed  ? — ^Tbe  nisrht  be- 
fore the  sheriff  was  sworn,  I  sopped  with  him, 
and  it  was  agreed,  I  should  aci  tor  him. 

Who  were  present,  when  you  were  appoint- 
ed to  act  for  the  sheriff? — The  sheriff  and 
junder-sheriff  were  l^th  present,  and  appointee* 
me. 

Were  yon  appointed  by  any  instrument  in 
mrriting^  or  not?— 4  was  not. 

|a  it  usual  for  the  sheriff  and  under-sheriff 
both  to  appoint  an  agent  to  act  for  the  sheriff? 
—I  believe,  the  usual  way  is  by  the  under- 
abepffonly. 

Is  there  90  other  method  of  appointing  a 
person  to  act  for  the  sheriff,  but  by  parol  ? — 
J  ffon't  know  of  any  other  way. 

Js  tbe  seal  to  the  writ  the  seal  of  office  ?-]t  is. 

Have  the  persons  concerned  for  the  sheriff  of 
this  county  usually  that  sort  of  seal  ? — Yes. 

Where  bad  you  thiji  seal? — I  bad  this  from 
Mr.  Griffith,  having  lost  my  own. 

Then  the  Witness  withdrew. 

Mr.  Gmtrellf  clerk  to  Mr.  Lowe,  an  at- 
torney in  Chester,  ,was  then  called,  to  prove 
that  John  Atkin  signed  the  indemnity  ^ven  to 
the  sher4ff»wbeo  the.  blank  warrant  against  the 
prisoner  was  vent  out.  But  the  Court  thought 
It  unnecessary  to  examine  him. 

Mr.  Crois,  an  attorney  in  Chester,  sworn. 

Counfel  far  thg  Crown.  Areuyou  acquainted 
with  the  method  of  suing  out  piH)ces8  in  the 
court  of  session  for  this  county  ?— >  Croa.  Yes. 

Is  it  usual  to  send  out  warrants  from  the 
aheriff^s  office,  with  blapks  for  the  names  of  th^ 
ap9Ctal  bailiffs  to  be  inserted  ?^— When  spedal 
bailiffii  are  desired,  warrants  frequently  issue 
with  blanks,  for  their  names  to  be  inserted. 

Do  you  know  this  to  be  frequently  done  ?— 
Yes. 

.Qmn*for  the  Pri$.  But  is  it  not  more  usual 
for  the  juamea  of  the  special  bailiffs  to  be  put 
into  the  warrants  in  the.  office,  before  they  are 
ttnt  out,  than  for  warrants  to  issue  with  Uanks, 
mr  bailiffs  to  be  inserted  afterwards  ? — Croti. 
Hopftimes  .(be  niimea  of  the  special  bailiffs 
are  insert^  in  the  office. 

I  say,  is  it  not  oftener  done  ?  laore  fcequent- 
Is  ?"?- JL  4<w't  know  but  it  m^y . 

4 


.  Coftn.fdfr  the  Cr,  Don't  you  think  it  prudeot, 
sometimes,  not  to  ^epd  the  names  of  the  specii^l 
bailiffs  to  the  offiice ;— to  conceal  the  names  tiU 
they  are  inserted  by  the  attorney  ? — Crou.  I  do. 

Mr,  Fluitf  an  attorney  in  Chester,  sworn. 

Coun.for  the  Cr,  Did  your  father  ever  |UDt 
as  agent  tor  the  sheriff  of  this'oounty  T-^FIhU  . 
He  did. 

Was  it  customary  for  your  father  to  &end  out 
warrants  with  blanks,  lor  the  names  of  II10 
special  bailiffs  to  be  inserted  afterwards  f— 
He  did  leave  blanks  often  in  the  warrants. 

I  auppoee  you  understood  that  your  father 
had  authority  so  to  do? — 1  always  under- 
stood that  he  had  authority  to  do  it. 

Coun,for  the  Frit,  But  did  your  father  nerer 
refuse  to  send  out  blank  warrants,  to  your 
knowledge? — Fluit.  Yes ;  he  sometimes  did, 
when  he  suspected  the  attorney ;  but  never, 
when  he  knew  the  attorney  to  he  a  fair  prac* 
tiser. 

Here  endt  the  Evidence  on  behalf  of  the  Crown, 

Court  to  the  Pritoner.  Have  you  any  wit- 
nesses to  examine?  This  is  the  tmie  for  mak« 
iog  your  defence. 

The  Prisoner  called  no  fvitness^  nor  said 
apy  thing  in  hisdetence. 

Mr.  Recorder  Toamsend^  of  counsel  for  tiM 
prisoner.  The  prisoner,  1  believe,  has  no  wit* 
loesses  to  call  to  his  defence,  except  ope  wooior, 
apd  I  do  not  know  yet,  that  it  will  be  nec^asarjr 
to  examine  her.  , 

The  oocapion,  my  lord,  of  my  ^ppeariop 
this  day,  as  counsel  fpr  the  prisoner  at  the  bar, 
is,  on  all  sides,  a  very  lamentable  occasion  in- 
dieed,  which  must  unavoidably  affect  esfery 
body,  who  has  the  least  degree  of  teDderoeaa 
and  hup^anity ;  and  glad  I  should  have  been, 
if  the  prisoner  had  submitted  to  the  arrest,  bow 
illegal  aoever,  nitber  \han .  to  have  taken  the 
desperate  methofls  be  did  for  delivering  himaelf 
from  it ;  and  I  could  wish,  that  it  i^as  now  in 
his  power  to  satisfy  the  gentlemen  of  the  jury, 
upon  the  preaent  trial  for  his  lite,  that  he  dm 
not  diapharge  {Hb  gun,  nor  kill  the  unfortnoata 
youDg  gentleman. Mr.  Eleock,  rather  than  to 
have  recourse  to  the  sanction  of  the  law  for  a 
justi^catiou  of  his  rashness :  yet,  as  the  un- 
happy condition  of  the  prisoner  at  the  bar  does 
require  all  the  aid  and  assistance  which  the  law 
can  allow  him,  for  the  saving  of  his  life,  I  hope, 
I  shall  incur  to  myself  no  imputation  in  the  dia- 
cbarge  of  my  duty,  by  endeavouripg  to  satisfy 
yonr  lordship,  under  the  authority  of  tbe  taw, 
that,  although  the  prisoner  did  dischad{«  the 

gun  whereby  Mr.  Eloock  waa  killed,  yet,  thai 
e  is,  by  law,  acquitted  from  the  crime  of  mmr- 
der;  and  that,  under  thexsircumfctancea  of  bb 
case,  such  killing  will  not  amount  to  more  than 
manslaughter. — My  tord,  I  humbly  oonceire^ 
that  no  warrant  or  process  from  the  sheriff  can 
be  executed  by  any  persons,  but  by  thcise  when 
the  sheriff  appoints  to  ejKcute  them.  The 
bigh-aheriff  uodoabledly  may  appoint  Jua  4c« 
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'foXj  to  Ml  for  bim;  wtA  tbe  apporatment  of 
Ibe  uDder-sb^riff  of  this  cooaty  wu  bv  deed, 
sod  not  a  parol  appointment.  Under  thatap- 
potatmeBt,  the  under-sheriff  is  armed  witli  a 
power  of  doinff  tbe  lavrful  duty  and  buaineia 
of  tbe  sheriff  bioiself. — But,  my  lord,  in  the 
prosent  case,  Mr.  Baxter,  who  made  out  tbe 
wamnt  aij^ost  the  prisoner,  was  a  person  act- 
ioif  uoder  the  under- sheriff :    he  was  not  ap- 

Cioted  by  any  deed,  or  instrument  in  writing  ; 
t  be  was  appointed  by  parol,  by  word  of 
Biouth  only  :    and  Mr.  Baxter,  as  assistant  to 
the  uadcr-slieriff,  under  this  defectire  sppoiot- 
■BOit,  made  out  a  warrant  against  the  prisoner, 
aad  sent  H  out,  aAer  it  was  sealed,  with  a  blank 
loffi  therein  for  the  names  of  tbe  special  bailiffs 
to  be  inserted  in  it.    The  names  John  Jamea 
mod  John  Jones  were  not  in  tbe  warrant,  when 
lir.  Baxter delifered  it  out,  under  the  seal.    It 
was  taken  twenty  miles,  to  Nantwich,  to  have 
tbe  aaoMi  afterwards  inserted  in  it.    This  is 
proved  by  John  James  himself,  who  swears, 
Ibat  be  saw  Mr.  Elcock  write  his  name,  and 
tbe  oame  of  Joha  Jones,  in  tbe  warrant  at 
Nantwicb.— My   lord,  I  humbly  apprehend, 
tbat  00  wamnt  whatsoever  from  the  sheriff, 
can  or  ought  to  receive  thn  least  addition,  dimi< 
ootioo,  or  alteration,  after  it  passes  the  seal  of 
office ;  and  that  if  an  v  person  in  the  execution 
of  a  warrant,  which  snail  receire  any  addition 
or  diminution,  or  any  alteration  whatsoever, 
•Aer  it  baa  passed  the  seal,  shall  be  killed, 
fttcb  killinir  cannot  be  murder. — And  if  a  per- 
son not  lawfully  authorised  shall  attempt  to 
deprive  a  man  of  his  liberty,  altlionsrb  by  a 
legal  warrant,  and  is  killed  in  such  attempt, 
tbe  kiUf  n|f  in  that  case  also,  is  not  murder.    My 
Isrd,  I  have  the  authority  of  as  great  a  road, 
at  enioent  a  lawyer,  aa  ever  lived,  which,  1 
bombly  apprehend,  is  directly  in  point,  Hale's 
Pleas  of  tlie  Crown,  p.  457»  where  my  lord 
Bale  lays  down  the  law  in  these  words  i  *'  If  a 
sbcriff^^  bailiff  oomea  to  execote  a  process, 
bat  baa  not  a  le^^l  aotbority ;  aa  if  the  name 
of  tbe  bailiff,  plaintiff,  or  derandant,  be  ialer- 
fined,  or  inserted,  after  tbe  sealing  thereof,  by 
the  bailiff  bimaelf,  or  any  other ;  if  such  bailiff 
be  killed,  it  is  but  manslaughter,  and  not  mur- 
der."   And)  my  kMd,  notwitbatandiuK  tlie  evi- 
danoe  givee  by  Mr.  Baxter,  and  Mr.  Ftuit^ 
tbat  wannmta  liave  bean  generally  sent  out  with 
Uaaka,  for  tbe  aasaes  oftbe  special  oflkera  to 
be  afterwards  ioaerted,  I  humbly  contend,  tbat 
tbe  warrant,  whereon  tbe  pnaoncr  waa  ar- 
lestsd  by  James,  tbe  speeial  officer,  at  the  suit 
af  John  Atkio,  was  an  illegal  warrant,  inao- 
moeh  aa  tbe  names  of  the  bailiffs  were  added 
to,  or  ioaerted  in  tbe  wasrant,  after  it  had  passed 
the  seal ;  and  it  was  at  the  peril  of  tbe  party 
oecnting  that  warrant,  whetner  death,  or  any 
atber  ronobie^  ensi|ed  upon  it:  and  notwith* 
slaadiog  warranta  have  sometinMs  been  sent  out 
1^  the  person  acting  for  the  sheriff  with  bbinks 
left  in  them  for  inserting  the  names  of  the  bai- 
bflb,  after  tbe  wafrants  have  been  sealed,  vet 
that  nsafe  or  praetice  cannot  be  conaidered  to 
•dsnd  to  oeeiHmle  MTMlmde  tbe  kwwn.JMr^ 
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set  down  by  my  lord  Rele.-^lfy  lord,  this  ia 
a  point  of  law,  which  I  hope  your  lordship 
will  look  upon  to  he  worthy  of  considemtiun, 
and  not  be  left  to  the  determination  of  tbe  jury. 
It  lias  likewise  a|»peaied  in  evidence,  that  when 
John  Aikin  and  John  Jones  came  t(»  the  assist- 
ance of  John  James  the  bailiff,  all  that  Jatnea 
ordered  Mr.  Elcock  to  dn,  was  to  stay  at  the 
door:  he  gave  him  no  authority,  nor  orders  to 
break  open  the  prisoner's  house ;  all  he  was  to 
do,  was  to  IpuanI  the  door. — But,  it  app^^ars  ia 
evidence,  that  Mr.  Elcock,  in  a  very  extraor- 
dinary degree,  exceeiled  the  limits  oftbe  orders 
which  the  iMiliff  had  given  him :  for,  a  crow  or 
ringer  was  thrust  under  the  door,  (that  very 
door  whirh  he  waa  ordered  to  stay  at  only) 
poising  it  open ;  and  Mr.  Elcock  himself,  in 
bis  agonies,  declared  to  Mr.  Cooper  tbe  sur- 
geon,  who  attended  him,  that  be  was  striving 
to  break  open  the  door  with  the  crow,  wheii 
the  gun  was  fired  ]  and  therf  fore  1  submit  it  to 
your  lordship,  whether  Mr.  Elcock  did  not  ex* 
ceed  tbe  orders  aud  amhority  given  him  by 
James,  supposing  that  James  had,  in  lumselfi 
any  power  at  all,  (which  I  humbly  conceive' 
he  had  not)  and  could  have  transferred  any 
power  or  authority  to  Mr.  Eliuick.  .  These  aro, 
two  questions,  my  lord,  wbtob  ap(iear  to  me  to. 
be  iniavbur  of  the  prisoner*  aud  to  deserve 
consideratioa;  and  if  the  Court  shall  be  of  tbo 
same  opinion,  1  humbly  hope,  you  will  nol 
anffer  a  general  verdict  to  ^  against  the  pri<« 
soner,  but  reserve  those  pomts  for  the  oenai^ 
deration  of  the  Omrt.  / 

Mr.  Pertyn,*  also  of  counsel  for  the  pri* 
saner.  The  only  question,  my  lord,  is,  WW 
tber  tbe  kilKng  Mr.  Elcock,  w  HMmoer  given 
in  evidence^  ought  to  be  conaidared  aa  mvrderr 
or  manshiHghter.  It  appears  clearly,  tbat  ibe 
namea  of  the  two  bailiffs  were  not  inserted  m 
tbe  warrant,  when  it  issoed  under  the  seal  of 
tbe  slieriffs  and  thersfbre  it  waa  an  illegal 
warrant,  under  which  James  conhl  not  derivo 
any  lawful  authority  to  arrest  the  priaoners 
for,  according  to  krd  Hale,  tbe  warrant  should 
have  bean  a  AiU  and  oompleto  warraot»;whaii  H 
passed  the  seal,  and  ought  not  to  have  been  a 
bbmk  warrant,  Hale's  Phiaa  oftbe  Crone,  UU 
(qooted  by  Mr.  Reoerder.)  An)  tbe  preseril 
lact  proved  by  James  and  Mr.  Baxter,  tbat  th# 
^two  special  bailiffii  were  inaeited  after  the  war- 
'raot  was  aealed,  caoMa  under  tbe.  worda  of  tbia 
great  antbority.  My  lord,  you  will  observoi 
tbat  tbe  sheriff's  own  bailiff,  named  in  the  war^t 
rant,  was  netcalled  upoo,  nor  employed  to  exe» 
cute  it,  nor  did  be  attend  the  execution  of  iti 
but  the  arreating  of  tbe  priaoner  was  entirely 
left  to  tbe  special  bailiffs,  who,  I  humbly  ap« 
prebend,  bad  not  tbe  leaat  power  or  authority 
to  execote  it.— My  lord,  I  shall  quote  othair 
aotborities,  which,  J  humbly  apprehend,  wilt 
make  in  favoor  of  Ihe  prisoner,  and  tliose  are, 
Hawkina's  P.  C.  80.   Cm.  Car.  379.    1  JoncO 

•  Appointed  im  1776  «  bnoii  of  tbe  fix* 
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d4d,  SrS.  1  Leo.  91.  18  Coke  49.  And  I 
mention  those  avthorities,  to  shew,  that  if  a . 
warrant  be  in  the  least  defectire,  the  arrest 
cannot  be  jastified.— With  regard  to4he  power 
derired  to  Mr.  Eloock  from  James  the  bailiff,  I 
hope  it  will  appear  to  your  lordship's  satisfac- 
tion, that  James  had  not  the  least  power  or  au- 
thority whatsooirer  in  himself,  and  therefore 
could  not  transfer  any  to  Mr.  Elcock.  Bot 
guppoaing  the  bailiff  had  any  power  to  call  as- 
sistance, and  to  haTO  given  his  orders  to  Mr. 
Elcock,  yet  Mr.  Elcock  should  have  strictly 
observed  the  orders  which  had  been  given  to 
him — he  shonid  have  pursued  the  directions, 
namely,  to  stay  at  the  door ;  and  not  have  ex- 
ceeded the  limits  of  bis  authority,  in  the  man- 
ner he  did,  in  attempting  to  break  down  that 
door,  which  he  was  only  directed  to  guard,  or 
Stay  at,  and  luul  not  any  orders  or  amority  to 
'brwc  down.  There  are  other  authorities. 
Which  1  humbly  conceive  witt  be  of  use  to  the 
inrisoner,  when  they  come  to  be  considered, 
S  LcT.  144.  a  Inst.  105, 143,  and  3  Lev.  146. 
They  treat  of  arrests,  and  the  authority  of  the 
ImiliffiL  and  their  assistants.  No  request  was 
nuide  from  the  bailiff  to  Mr.  Ehsock,  to  break 
4pwn  the  door,  which  should  have  been  pre- 
Tioosly  done,  before  Mr.  Elcock  could  nave 
had  the  least  coh>nr  or  pretence  for  attempting 
to  break  open  the  door  of  the  prisoner's  house. 
Bretton  and  Cole.  8alk.409.  1  Rav.  305.-^ 
Upon  the  whole,  I  hope  your  lordship  will 
fhrak  that  those  pomts  deserve  the  considera- 
tion of  the  Court,  and  that  thejr  ought  not  to  be 
left  to  the  determination  of  the  jury. 

Mr.  Maddocks,    I  am  also  of  counsel  with 
Mr.  Recorder  Townsend,  and  Mr.  Perryn,  for 

Sie  nnhappv  prisoner  at  the  bar,  and^iope  your 
rdship  will  be  of  opinion,  that  a  good  deal  of 
nicety  attends  this  case,  not  proper  for  a  jury 
to  determine  upon ;  and  that  several  points  of 
law  have  arisen,  well  worth  the  consideration 
0f  the  Court.  The  law,  my  lord,  arises  out  of 
the  fact.  This  appears  to*  be  an  indictment 
affainst  the  prisoner  for  the  murder  of  Mr. 
Iwicis  Elcock,  who,  when  he  wu  murdered, 
was  asswting  to  re-'take  a  person  making  his 
escape  firom  an  arrest:  and  1  shall  consider 
ike  case  according  to  Its  nature.  First,  If  Mr. 
fitcock  was  a  trespasser,  then  the  prisoner's 
luiKiig  him  could  be  only  manslaughter,  not 
murder.*-8eoondly,  IVhether  upon  the  writ, 
the  special  bailiff  and  Mr.  Elcock  derived  an 
nuthority  for  what  they  did.  And  here  I  shall 
mention  one  authority,  Hawkins's  P.  C.  86, 
which  shews, -(alihootfli  tlie  case  is  not  exactly 
the  same  with  this)  that  the  general  rule  is,  \f 
%  party,  under  colour  of  anthority,  not  Imving 
legal  authority,  shall  attempt  to  take  away  a 
aao^s  liberty,  and  Is  killed  m  the  attempt,  the 
killing  of  that  party  is  net  murder,  but  man- 
slaughter: and  whether  Mr.  Elcock  was  a 
trespasser  or  •not,  wilt  depend  upon  the  autho« 
rity  he  derived  under  the  writ^-^The  writ 
itielf  iloes  not  appear  to  be  void,  and  therefore 
4  won't  ifeakupon  it;  bat  shall  oonline  my- 
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self  to  the  warrant  made  out  for  airestiog  the 
prisoner,  in  obedience  to  the  writ.  As  to  the 
facts  given  in  evidence,  it  appears,  that  the 
warrant  was  issued  by  Mr.  Baxter :  that  Mr. 
Baxter  then  acted  for  the  sheriff,  as  an  assistant 
by  parol  agreement,  and  delivered  the  warrant 
under  the  seal  of  the  sheriff's  office:  that  the 
name  of  John  Evans,  a  bailiff,  was  then  in  it, 
and  none  others,  and  that  it  was  carried  so  to 
Nantwich :  that  Mr.  Eloock  was  at  Naotiridi, 
and  there  inserted  the  names  of  John  James 
and  John  Jones.  Now  the  general  questkm  ii, 
Whether  this  warrant  was  good  in  point  of 
kw  t  In  the  first  place.  The  person  grantisg 
the  warrant  must  have  lawful  authority  for  m 
doing.  Mr.  Baxter,  on  his  examination,  has 
said,  that  the  night  before  the  sheriff  wis 
sworn,  he  supped  with  him,  and  it  was  then 
agreed,  he  should  act  for  the  sheriff:  that  the 
sheriff  and  under-sheriff  were  both  present, 
and  appointed  him,  bot  that  it  was  by  word  m 
mouth  <mlv.  And  it  fully  spnears,  that  Mr. 
Baxter  had  no  authority  from  tne  hiffh  shcriif 
in  writbff.— An  under-sheriff,  my  lord,  may  be 
admitted  into  his  office  by  parol ;  he  is  to  exe- 
cute the  whole  office:  but  Mr.  Baxter  is  only 
to  execute  a  particular  part  of  it  The  under* 
sheriff  was  appointed  by  deed :  but  Mr.  Baxtffi 
who  did  some  things  for  the  sheriff,  but  did 
not  execute  others,  such  aa  attending  the  ai« 
sizes  and-sessions,  was  appointed  by  parol.  I 
apprehend,  if  a  person  is  to  act  for  the  sberiff 
under  a  limited  authority,  that  authority  ooght 
to  be  in  writing  $  and  where  the  sheriff  doe* 
gates  a  part  only  of  his  authority  to  anotberi  it 
should  be  by  writing ;  and  therefore,  I  bom- 
bly  conceive,  that  the  appointment  of  Mr. 
Baxter  to  act  for  the  sheriff*,  was  not  a  good  ap- 
pointment, and  that  his  authority  to  make  oat 
the  warrant  upon  the  writ  fbr  arresting  the 
prisoner,  wu  a  very  defective  authority  .--Now, 
whether  the  warrant  wu  a  legal  warmt,  or 
not,  is  in  the  next  piece  to  be  considered.  And 
that  will  depend  upon  a  variety  of  dreon- 
stances ;— ufXHi  the  nature  of  the  instnimeirt 
itself,  and  matters  attendmg  it.  A  warrant  ii 
alwaya  under  seal,  and  therefore  is  a  deed:— 
I  eay,  this  warrant  wu  a  deed  under  seal: 
and  nothing  binds  the  parties,  but  what  is  oon* 
tained  in  a  deed,  when  executed :  no  uterlioea* 
tkm,  or  addition  afterwards  made,  can  afiect  tbs 
parties  who  had  executed  it,  unless  the  deed  bere* 

executed ;  and  there  hu  been  no  evidence  gif  cb» 
that  this  deed,  thir  warrant,  wu  re-exeeoted. 
Then,  if  this  be  the  case  in  general,  at  the  thu 
the  sheriff  sealed  this  warrant,  the  names  of  the 
two  bailiffs,  James  and  Jones,  were  not  in  it 
No  authority  wu  given  to  any  person,  but  to 
Evans  the  bailiff  who  wu  then  named  in  dm 
warrant— Citu  Hale's  P.  C.  457,  (qooted  b^ 
fbre  by  the  other  connsel.)  Every  iota  of  this 
case  IS  parallel,  and  Is  agreeable  to  law  and 
common  sense.  How  can  this  case  be  diA- 
guished  from  the  general  law  r  Canitbyoos- 
Umt  by  ieg  loetf  It  msy.  What  is  then 
incumbent  to  be  done,  to  establish  this  distine* 
tlonr    Why,— the  cnstom mmt be moM^ 
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fiily  Rimlr  be  OBufom*  niitt  be  certaki ;  end 
tb«ra  it  DO  eridence  bere  of  guch  e  costom. 
Kr.  Baxter  mjs,  be  Mimetimet  leeret  bleaks 
faithe  wamnts,  end  sometiines  be  inferts  the 
naoMt  of  tbe  speciel  bailiffii,  aed  tbet  be  bas 
bnavD  it  to  done  for  ae? en  or  eight-aDd-tweoty 
jean.  ^  Tbia  coatom  ia  not  e  cuatom  immenio* 
sttly  it  ia  not  proTed  to  bate  been  eu  immemo- 
lial  cuatom ;  neitber  ia  it  uDifbrm^  nor  proved 
f»  be  certain.— On  tbe  contrary,  it  baa  been 
paired,  that  tbe  inaerting  tbe  namea  of  apecial 
laililEs  in  the  warranta  at  tbe  office,  ia  more 
wnal  than  aending  out  blank  warranta.  And 
therefore,  auppoaing  the  instances  of  custom  to 
be  of  &ny  conaeqoence,  upon  tbe  determination 
aftbis  point,  tbe  custom  must  make  for  tbe 
priioner  at  the  bar,  because  tbe  putting  in  the 
names  of  the  bailifb  at  tbe  office  baa  been 
meie  oaual.  The  general  law  therefore  is  sup- 
parted  ;  the  custom,  or  lex  2oct,  not  being  im- 
jaemorialt  nor  uniform,  but  uncertain.  We 
are  now  to  stand  on  the  general  law  of  the 
land;  and  if  the  warrant  fails,  neither  the 
bailiff,  nor  Mr.  Elcock,  nor  any  of  their  assis- 
tants, acted  under  any  1ml  authority ;  and 
therefore  the  killing  of  Mr.  Elcock  cannot 
amount  to  more  than  manslaughter.  Tbe  au- 
thority, my  lord,  which  Mr.  Elcock  had,  was 
S'ren  him  by  James ;  John  £?atis,  the  proper 
ififf,  was  not  there,  but  James  was  the  acting 
bailiff.  If  James  had  a  mind  that  Mr.  Elcock 
iboold  ba^e  attempted  the  hreakin|^  open  the 
door,  surely  he  wonU  haye  desired  him  to  haye 
done  so,  and  not  bid  him  stay  at  the  door  only. 
The  bailiff  acts  under  a  limited  autboritv,  can 
be  then  do  what  he  is  not  authorized? — James 
acted  under  a  limited  authority  ;  and  whether 
ha  had  power  to  call  asaiatance,  without  an  ap- 

Slication  tp  the  aheriff,  seema  to  me  a  great 
OttU ;  but  I  humbly  apprehend,  that  a  person, 
tP  whom  a  limited  power  is  delegateil,  cannot 
depoteaaother  to  execute  any  part  of  that  limited 
power.— In  cases  of  Rescous,  a  writ  of  Rescous 
may  be  bad. — Upon  comphtint  made,  that  the 
ptrtjr  ia  reaeued,  a  writ  of  Reaooua  iaaues. — In 
criminal  cases,  I  allow,  an  officer  can  call  ano- 
ther to  his  asaiatance :  but  thia  e^aa  a  oivil  caae ; 
the  priaooer  waa  out  of  aight ;  it  waa  not  a 
oinunal  matter,  nor  an  eacape  from  an  execu- 
tioD.    If  Jamea  the  bailiff  had  an  authority  to 
break  open  the  prisoner's  house,  it  has  not  been 
pated  that  he  gare  Mr.  Elcock  this  authority, 
sot  the  rererse.    James  bid  him  only  stay  at 
tbe  door:  Mr.  Elcock  himself  sent  for,  or  bor- 
lewcd  tbe  crow,  tbe  plaintiff  Atkin  put  it  under 
the  door,  and  Mr.  Elcock  poised  it  with  an  in- 
tmttotake  it  off  the  binges.    No  particular 
iatboritv  was  giyen  by  James;  but  Mr.  El- 
coefc  took  the  management  upon  himself.    It 
vu  bis  business  only  to  watch  the  door.    At- 
bia  pot  tbe  crow  under  tbe  door,  and  Mr.  £1- 
oock  poised  it ;  neither  of  them  had  any  or- 
der or  directions  to  l»reak  open  tbe  house ;  and 
Kr.  Elcock,  ba?infp  exceeded  this  limits  of  the 
Avthoiity  giren  him,  became  a  trespasser; 
and  the  unfortunate  killing  of  him,  in  the  com- 
nMoB  of  that  tra^aasi  qm  only  be  man- 


a]auffhter,and  not  murder*— MV  lord,  I  appre- 
hend, that  upon  an  eacape,  or  Keacoos  from  a» 
arrest  upon  mesne  process,  an  outward  door 
cannot  be  broke  open.  This  was  an  outward 
door :  the  Rescous  was  at  an  end  for  two  hours, 
and  there  ought  to  have  been  a  request  to  as- 
sist on  the  Kescous ;  and  a  request  to  assist  on 
a  Rescous  is  traversable. 

Court.  It  must  be  left  to  the  jury,  whether 
there  waa  a  request,  or  not, 

Mr.  Maddockt.  In  short,  if  Mr.  Elcock  was 
a  trespasser,  the  killing  of  him  can  be  only 
manslaughter.  I  humbly  apprehend,  that 
John  James  had  no  authority  under  the  war* 
rant  for  the  arresting  the  prisoner:  his  name 
was  not  inserted  in  the  warrant,  till  after  it  bad 
passed  tbe  seal  of  office.  He  del^^ated  only 
a  particular  authority  to  Mr.  filcock.— Mr. 
Elcock  exceeded  that  authority.  Mr.  Elcock 
waa  a  trespasser.  The  iprisoner  fired  a  gun, 
which  killed  Mr.  Elceck  in  the  commission  of 
tbe  trespass,  when  he  was  breaking  open  the 
prisoner's  door :  and  therefore  I  nope  your 
lordship  will  be  of  opinion,  that  these  are  pointa 
so  essentially  in  favour  of  tbe  prisoner,  that  you 
will  not  prevent  him  from  having  the  benefit  of 
the  law  which  may  result  from  a  judicial  de- 
termination of  them,  nor  aufler  the  priaoner*e 
life  to  be  left  at  the  hazard  of  a  general  verdict. 

Mr.  Justice  Swinnerton,  Can  you  shew  any 
case  to  the  Court,  where  an  arrest  imder  a  blank 
warrant  has  been  superseded  ? 

Mr.  MoiddockM,  I4o,  lOy  lord,  I  know  of  no 
case  at  present. — But  tbe  thing  speaks  for  i^ 
self:  it  is  not  likely  there  should  be  many 
cases  of  this  kind. 

Mr.  Justice  Swinnerton.  Is  the  doctrine  of 
my  lord  Hale  laid  down  in  any  part  of  Haw- 
kins' Pleas  of  the  Crown  ? 

Mr.  Maddocks.  I  have  not  looked  over  Mr. 
Hawkins  for  it ;  but  if  it  is  omitted  to  be  in- 
serted in  bis  Pleas  of  tbe  Crown,  I  hope,  that 
omission  cannot  be  considered  to  repeal  or  in- 
validate my  lord  Hale's  authority. 

Mr.,  Juatice  White.  Thia  caae  does  not  seem 
to  me  to  come  under  the  doctrine  of  lord  Hale. 
For  here  a  bailiff  waa  named,  and  inserted  in 
the  warrant,  before  it  waa  sealed ;  and  I  think  it 
was  a  good  wbrrant. 

(Court  distinguishes  the  warrant  from  a 
deed ;  for  a  deed  must  be  delivered,  and  the 
aealing  and  delivering  make  a  deed.) 

Mr.  Haddocks,  The  warrant  was  directed  to 
the  bailiffs,  jointly  and  severally.  Tbe  name 
of  John  Evans  was  then*,  only  in  the  warrant; 
John  Evans  never  acted  in  the  execution  of  it; 
and  therefore  the  warrant  must  be  illegal, 
quoad  Jmocb. 

Mr.  HaUj  of  Counsel  for  the  Crown.  I 
should  have  almost  thought  it  unnecessary  for 
me  to  have  troubled  the  Court  further  on  ao. 
plain  a  caae,  but  that  the  objectiona  made  to 
the  authority  of  Mr.  Baxter  aeem  to  require^ 
that  something  should  be  said,  to  prevent  a  no- 
tion from  prevailing,  that  he  had  not  a  right  to. 
make  oat*  the  wagrant.— 0y  the  eomiBOB  lew« 
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an  fiii«ter-»l»eri(r  tntty  bt  apfK)fittM%  fMrol,  or 
49eA ;   and  aef eral  imder^facfiA  for  4iffiR«al 

di^ar f  Shew  jaiir  cawa. 
•  Mr.  Ho/^  proeee^a.  Ooe  sheriff  io  t4ontloo 
hes  twtt  uhder-eherift,  two  eomplers,  two  pri- 
aons:  the  busiaen  m  carried  on  b^  diflfereot 
penM>n8.-r-ADd  there  is  a  sheriff's  ofiioe  in  Fur- 
aivalVf an,  the  huBiness  of  which  is  execated 
by  a  clerk ;  and  those  persona  are  appointed  by 
parol.  Mr.  Baxter  has  been  appointed  in  the 
8aa»e  manner,  and  it  has  been  usual  to  make 
•at  blank  warrants  for  a  great  namber  of  years. 
Pres(*ription  for  thirty  years  is  good,  unless  the 
cvmtrary  appears ;  and  here  nothing  does  ap- 
ipear  to  the  contrary.  Mr.  Baxter awears,  it 
nas  been  thecmtom  all  his  time,  which  he 
limits  to  seven  or  eight-and-twenty  years,  to 
aake  oat  blank  warrants,  for  the  names  of  the 
apecial  bailifls  to  be  inserted.  Mr.  Baxter  did 
ftiakeout  this  warrant  against  the  prisoner,  and 
dirrcted  it  to  John  Erans,  a  baififf,  and  left  a 
blank  for  tlie  attorney  to  insert  twe  other 
Barnes;  Mr.  Elcock  did  pnt  in  those  two 
names,  and  roust  tie  ronsidered  asderk  or  agent 
So  the  sheriff;  and  if  so,  John  James  tras  law- 
iiilly  authorised  to  arreivt  the  prisoner  upon  that 
warrant,  and '  did  acinally  arrest  the  prisoner, 
who  afterwards  by  ▼ioleoce  rescued  himself 
from  the  costody  of  the  bailiff.  The  law,  upon 
a  rescous,  gives  authority,  for  the  purpose  of 
taking  a  defendant,  to  break  open  doors,  and 
justifies  all  persons  aiding  and  assbtingtbe 
officer,  whether  they  be  requested  or  not.—  If 
a  bailiff  takes  a  man  by  the  hand  out  of  a  win** 
dow,  it  is  an  arrest,  and  he  may  iustify  the 
breaking  open  of  doors  after  the  defendant,  if 
he  should  attempt  to  esca|>e ;  and  I  humbly  ap- 
prebend,  the  reason  for  breaking  open  the  door 
was  stronger  in  this  case.— Cites  Peer  Wil- 
liams, the  corporation  of  Bewdley,  relating  to 
ITenireN.— Though  upon  complaint  of  a  res- 
cons,  a  writ  of  rescous  may  be  sued  out ;  yet 
I  apprehend,  that  dfies  not  prevent  taking  other 
remedifw,  sueh  as  breaking  open  doors.  The 
sheriff  may  return  a  rescous  upon  i  mesne  pro- 
cess, but  cannot  upon  an  execution :  he  must 
rase  a  Posse  Oomitatus ;  but  that  does  not  bin- 
der him  from  raining  the  Posse  Comitatus  for  a 
reseoua  from  sn  arrent  upon  a  mesne  pro<'asa, 
if  he  UiinkK  fit. — It  was  the  doty  of  every  man 
to  aid  aniJ  assist  John  James  the  bailiff,  to  re- 
take the  prisfiner,  aAer  he  bad  rescueti  himself 
from  the  hands  of  justice,  by  the  force  snd  vio- 
lence givf n  in  evidence  by  James ;  and  Mr. 
Elcock  did  what  was  right,  In  endeavouring  to 
aoppress  the  arrogance  and  outrage  of  the  pri- 
aoner,  and  to  bring  him  under  a  subjertion  to 
those  laws,  which  are  too  authoritative  to  be 
trampled  upon,  and  treated  with  contempt  and 
disobedience.  The  authority  in  hn^  Hale, 
cited  by  the  prisoner's  counsel,  is  a  very  old 
aothority.  My  lord  Hale,  I  admit  was  a  great 
man,  and  I  pay  the  highest  regard  to  his  re- 
porta ;  but  I  dbn't  And  this  authority  named  in 
aerjeant'  Hawkins*s  Pleas  of  the  Crown,  and 
iherefore  i  apprehaod  the  aeijeaot  doubted  it 
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(     Mr,  Fh/raacr,  also  of  Caunaal  fertha  Crosm. 


The  praccicif  of  the  officer,  actingfor  the  ui 
sheriff,  in  granting  Maak  warranta,  baa  iMVsf 
been  coasplained  of  as  an  ireegular  or  nohiwfri 
practice,  nar  has  any  arrest  anade  upmi  thesa 
sort  of  warrants  been  ever  aapersaded  ar  sol 
aside  t  such  blank  warrsnts  have  always  beea 
hehl  good,  aad  the  acting  aader  them  i^gsl) 
sdMl  it  would  be  of  most  dangerooa  eaaaequeaeB 
to  attempt  to  vitiate  procaedinffs,  uader  wlHob 
jaatice  baa,  for  time  imtaeoiorial,  been  admi- 
nistered to  the  suitors  of  the  Court*  Cilsa 
Hale's  P.  C.  469. 

PritonerU  OmnuL    That  ia  opoD  aa  axeca« 
tion. 

Mr.  Hiwmardt  likewise  of  CmsiMel  ibr  the 
Crown.    My  loi^,  I  hamMy  conoeiee,  that  the 
aigumeals  made  cne  of  by  tlie  prisoner's  caaa* 
sel,  for  Invalidating  the  practice  of  issBM 
blank  warrants,  wKI  have  Kttle  weight  with 
year  lordship,  it  having  beeo  the  usage  fcr 
time  immemorial,  for  persans  acting  aaderfbe 
sheriff  of  this  county,  as  Mr.  Baxter  aow 
does,  to   send  ovt  such  warmnta,   aad  Ibat 
practice  was  never  known  to  be  coateovened  t 
and  if  your  lonlshtp  is  satisfied,  that  such  bsf 
been  tbe  allowed  practice,  then  I  humbly  csa* 
tend,  that  the  special  baitrff,  Jotia  James,  bsd 
a  legal  authority  to  arrest  the  prisoner,  by  viv 
toe  f»f  the  warrant  which  he  received  fi-om  Mr. 
Elcock ;  and  that  -upon  his  reselling  himself,  ss 
has  been  given  in  evidence,  the  officer  hi«ia 
right  to  call  assistance,  and  to  break  open  doois 
for    tbe   purpose   of  re-takiiiff   him. — OiMs 
M*Cullogh's  Case,  9  Coke.— If  a  Capias  ia« 
stead  of  a  Distriniras  be  executed  by  an  ofiioWy 
and  the  <^cer  is  killed,  it  b  murder  ;  sandy 
then,  it  can  be  no  lem  a  crime  than  mnrder,  to 
kill  an  officer  after  he  has  eKeowed  a  CapUtf : 
if  then  the  authority  under  which  James  aeiel 
was  a  good  authority,  Mr.  Elcock  did  wM 
was  legal,  though  1  heartily  wiA  hehad  acted 
with  better  cautiim.    Cttea  Palmer  59.  Whiie^ 
Case.    And  the  killing  Mr.  Etoock,  or  any  « 
the  persons  who  lusiMBd  ia  re-taking  the  pri* 
soner,  a^r  he  had  rescued  himself,  waamar- 
der.     If  h  sheriff  can  appoint  a  d4«ifty  gcws- 
rally  by  parol,  I  humbly  apprehend  he  may  ap- 
point  a  person  to  actio  any  particular  part  of 
the  office  by  parol :   I  aee  ao  reason  why  be 
may  not  do  it  in  ooe  case  as  well  as  in  the  ^hsr, 
—As  In  a  warrant  being  tbe  same  thing  in  e^ 
feet  as  a  deed,  with  regsrd  to  the  exeeutiseaf 
it,  as  the  counsel  for  the  prisoner  coatensi 
surely  there  is  not  tbe  least  fbandstion  ^^ 
compsrison:   a  warrant  is  only  wealed';  *^ 
signing,  sealing,  and  delivering,  are  neuusiBry 
to  make  a  deed.    It  has  been  argued  fay  the 
counsel  for  the  prisoner  in  his  defeaee,  tail 
James,  tbe  bailiff,  had  no  right  to  call  assist* 
ance  for  the  re«taitifig  the  prisoner,  bwaase,  ss 
they  say.  It  was  a  dvil  case ;  it  was  act  s  ofiSM" 
nal  matter,  nnr  an  esespe  from  ae-exscatient 
but,  my  kwd;  I  humbly  hisist,  that  frem  tbe 
momeat  the  prisoner  had  lafused  to  submit  <a 
I  thrarrat,  antl  hutmoiMd  "Uim^  tmV^ 
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r,  by  fliMppiflf  m^itldl  «t  hHn,  it  oMMd 
tt  be«  civil  ewe ;  H  Iwimiiim  •  orimBtl  nuttmr  i 
tht  prisoner  wm  ft  trawgrBiwr  smI  t ial«t«r  •!* 
Ihtliwiof  hitcMiotry;  be  bw>lce  Kw  HMJeity't 
pMee,  and  bectme  a  cHoiiiMl  ofliracler ;  and 
thcreftre  the  -tmiliflT  bad  a  ri|rht  to  call,  and 
•very  peraw  aaght  to  jpre  btai,  aaaislance 
ibr  affMvhottdiiiK  bim :  bw  booae  remained  no 
hacer  an  asylnm,  or  aaselaarv  for  bim  s  bo 
fM-mied  tbe  safety  wbieh  <be  law  bad  g^wn 
Mm  in  tbe  oloio  reiiremeQia  of  bis  bouie  Iwforo 
kt  was  arrested :  bis  doors  oowld  be  aAermrda 
Bosecarity  to  bjm  from  tbe  bands  of  justice  ; 
lod  therefore  biskiiUag  Mr.  Elcock  in  the  pur- 
suit of  bim  for  tbe  purpoae  of  bringing  bim  te 
s  due  submission  and  obedienoe,  was  (1  namMy 
OBseeive)  murder,  and  not  manrfaugbter«  The 
fibof  a  man  (says  mv  lord  Coke)  is  to  be  fb- 
vsarsd^  but  the  life  of  tbe  bw  more  so.  Tbe 
law  was  establasbcd  for  tbe  seenrity,  defence, 
uA  pretectieo  oiewery  indir ideal,  and  is  tbe  life, 
siKDgtb,  nod  aapport  of  tbe  oommttoitj.  Upon 
tis  iHwIe,  i  iMimbly  appiebend,  your  lordsbip 
will  ke  of  opinion,  tbat  tbe  points  msislcd  upon 
kj  the  counsel  fer  tbe  pri|oner  cannot  entitle 
kun  teany  iudalgenoe  from  tbe  Court;  butt 
SB  the  eeotmry,  tbat  yon  will  tbiok  tbem  toe 
weak  and  inuMlBcient  to  induce  you  to  direct  • 
^•eial  verdies  to  be  found ;  end  ibat  tbetefore 
yonr  kwdsbip  will  now  sum  up  tbe  erideoce  to 
the  jory ,  tbat  they  may  consider  it,  and  find  a 
HSBsral  rerdiot. 

^T,Att9m€y  prodnoes  •  case,  tf  arris  against 
Ashley,  determined  by  lord  Mansfield,  tbe 
dttii^  aAer  Michaelmas  Term  1756,  in  tbe 
tisg*!- Bench,  where  a  sheriflfs  clerk  filled  up 
tbe  issigumeat  of  a  bail  bond,  and  it  W9M  held 
good. 

Mr.  Tottmemd,  fer  tbe  Prisoner.  I  humbly 
mstead,  thai  the  warrant,  by  teaaen  of  tbe  in* 
■wtiag  the  beiiiflk  after  tbe  eealiog  of  it,  is  not 
a  ls|fal  warrant  ;*  and  if  so,  my  lord  Bale's 

™    ■  ■  1       ,.i  ■        I  ■■—■■> *— — ^MiW^a^ 

*  **  In  tbe  eaae  of  arrests  upon  prooess,  who. 
ther  hy  writ  or  warrant,  if  the  officer  named  in 
theiimeees  ipive  notice  of  bis  authority,  and 
iSMtanoe  is  made,  and  tbe  oMcser  killed,  ii  wilt 
ks  murder ;  if  in  fact  such  noiifiration  was  true, 
tad  the  proeeaa  legal :  for,  after  audi  notice, 
the  partiea  oppoaing  the  arrest  acted  at  their 
owa  peril. 

**  I  said  abeee,  by  wey  of  caution,  if  ibe  pre- 
toi  he  legal :  hot  1  would  not  be  underetood 
ts  amsn  any  thing  more  ihan.  Provided  tbe 
Ijroseis,  he  it  by  writ  or  warrant,  be  not  defec- 
the  in  tliefranw  of  it,  and  iwoe  In  the  ordinary 
•Miae  (if  jnstiee  from  a  court  or  eMgiatrate 
kariag  jurisdiction  m  the  case.  There'  may 
bate  keen  error  or  irregularitgr  hi  the  procee^t- 
iag,  previous  to  the  issuing  of  the  process ;  and 
if  tbe  sheriff,  or  other  minister  of  ju«itice,  he 
billed  in 4he  execution  of  it^tbh  will  be  murder : 
fer  the  ofieer  to  whom  it  as  directed,  must  et 
bis  peril  pay  ohedienee  to  it;  and  tberefere,  if 
ad  (fetiafaeiendum,  Picfi  Phciaa,  Writ 
er  any  ether  will  ef  the  hhe  hud, 
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dnetrine  is  ie  tbe  fouH,  and  dsarly  Ar  the  pri« 
eaaer.  Tbe  kiog'a  counsel  tboHMelree  admil 
bird  Hale'a  Reports  to  lie  an  amboriiy,  and 
therefore,  I  hope,  tbe  prisoner  is  well  entitMl 
te  tbe  benefit  of  ibis  authority.  Though  tbe 
sheriff  may  appoint  a  deputy  by  parol,  and  thai 
dep«t;|r  depute  his  authority  lo  a  third  pereotty 
yet,  it  tbat  tliird  persou  bad  not  a  right  of  do* 
puting,  Mr.  Elcoch  could  net  act  as  agent  or 
clerk  to  the  aheriff ;  and  I  bumUy  kwiai,  Mr. 
£loock  bad  not  a  right  lo  do  ao,  unless  iba 
sheriff  binMelf  gave  an  authority  appointing 
bim.  Mr.  Serjeant  Hawkina  omitting  to  io- 
aert  my  lord  Hale*s  Case  in  bia  Pleas  of  tbe 
Crown,  is  no  reason  for  its  not  being  a  resola* 
tion  of  as  great  autboritv  as  any  extant ;  and  it 
would  be  a  pity,  as  wellas  cruel,  tbat  tbe  pri- 
aoner'a  life  shoubl  be  forfeited  for  tbat  omission. 
It  waa  an  omission  not  probabljf  intended :  be 
might  have  over-looked  it,  or  it  might  bar« 
been  left  out  hy  some  other  accident :  no  autho- 
rity contradicts  it;  and  therefore  I  contend, 
tbat  it  is  still  an  authority,  in  full  feme  and 
effect,  and  available  te  tbe  prisoner,  and  not 
abolished  or  affected  bv  the  custom,  which  tbe 
eounsel  for  tbe  crown  nave  set  up  ia  opposition 
to  it.  Custom,  my  lord,  must  be  supported  bj 
ussffe  for  time  immeasorial;  custom  must  be 
uoiform  and  certain,  before  it  becomes  a  law ; 
this  custom  carries  with  it  none  of  those  qualir 
fieatieas.  What  Mr.  Baxter  has  said,  thercF 
fore,  cannot  overset  tbe  rules  of  tbe  commoii 
law.  I  never  knew,  during  all  tbe  time  of 
m^  own  clerkship,  a  blank  warrant  sent  out, 
wilhaut  ap  indemnity  by  deed ;  ind  the  at« 
temies  Always  sent,  with  tbe  names  of  the 
special  hailiis,  iadetiiaitiBS,  either  hy  deed  «r 
asp umpsit,  on  the  baek  of  the  writ :  and  f 
humbty  ineiat,  that  tbe  insertiug  of  tbe  naipspi 
of  tbe  iwo  bailiffs  in  the  srarrant,  wbidi 
Jamee  bad  to  arrest  ike  prisoner,  is  diraetlr 
within  the  words  end  sense  of  my  lord  HaleTi 
Case,  as  to  theee  two  baiiiffli. 

Ccmr^  Persons  coming  to  tbe  assistance  of 
tbe  cofiStabk:  tbe  law  gives  the  same  eanctioa 

■  —  ■■  ■■< 

issue,  directed  to  the  sheriff,  and  he  or  any  of 
his  officers  be  kilted  in  the  execution  of  it,  it  iji 
sufficient,  upon  an  indictment  for  this  murder, 
to  produce  tfie  writ  and  warrant.. 

**  But,  if  the  \^tocew  be  defective  in  the  frame 
of  it;  as  if  there  be, a  mistake  in  the  name  or 
addition  of  tbe  person  on  whom  it  is  to  be  exe« 
ciited  ;  or  if  the  nameof  such  person,  or  uf  the 
officer,  he  inserted  without  auiDoriiy,'and  after 
the  issuing  of  the  process,  or  the  officer  ex- 
ceeUeth  the  limits  of  his  authority,  and  is  killed, 
this  will  amount  to  no  moi*e  than  manslaughter 
in  the  person  whose  liberty  is  st»  invaded.'*-np 
Foster's  Reports,  p.  3U,  313.    Form.  Edit. 

See,  too,  Easf  s  PI.  of  the  Cr. «.  5,  §  97,  and 
Leech's  Mawkins's  Pleas  of  MieCrowa,  book  1, 
c.  fl,  §46;  and  in  tbia  Colleeiien  the  Cnaa 
of  Aeaeon  and  Tranter,  vol.  Ifi,  p.  1,  and  thn 
Note  te  p.  9,  of  Fotteous,  vol.  17,  p.  919,  aM 
ef  flwadfenti  eel^lg,  p.  UU. 
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lOyUloftliOM  called  by  Dune.  One  point  oe- 
flon,  not  yet  spoken  to»  Whether  the  warrant 
Mwy  not  lie  considered  as  an  escrow.  Snppose 
n  person  |^?es  a  bond  to  another,  sealed  and 
doivered,  with  a  blank  in  it  for  the  sumy  and 
desires  him  to  insert  two  hundred  pounds,  or 
pmy  SQRi  in  it,  and  be  to  whom  the  bond  is 
l^eo,  fills  up  the  blank  accordingly,  it  is 
Ipood.  I  should  be  glad  yon  could  pioduoe  one 
instance,  where  a  person  who  has  been  arrested 
ttpon  a  blank  warrant,  has  been  discharged. 

'  Mr.  Justice  White,  No  other  person  was 
•oncemed  in  the  transaction,  but  the  party 
giTing  the  warrant,  and  the  party  executing  it. 
Vo  instrument  or  writing  is  a  deed,  until  it  is 
delivered ;  but  a  warrant  is  a  warrant  as  soon 
as  it  is  sealed. 

'  Ifa  Court  see  a  flank  indorsement  on  a  note, 
Ihey  will  afterwards  suffer  it  to  be  filled  up. 
"What  a  dangerous  confusioo'  would  be  created 
In  the  country,  were  the  proceedings  upon  ar- 
irests  made  by  blank  warrants  to  be  now  set 
aside  f  To  what  a  precarious  situation  would 
the  property  of  the  subject  be  exposed?  And 
liow  unsettled  the  distribution  of  justice,  here- 
tofore administered  upon  the  foundation  of  such 
iarrestsP  As  to  the  question,  Whether  the  bai- 
liifTs  authority  to  Mr.  Elcock  was  for  a  parti- 
cular  purpose,  or  general<^by  the  bailiff's  cidl- 
ing  out  after  ^terenson  to  stay;  thev  were 
coming  for  him — I  should  think,  that  Mr.  El- 
cock was  with  the  bailiff  to  me  him  general 
issistance.    This  is  matter  of  facti  not  law. 

'  Mr.  Towiuend  again,  finr  the  Prisoner.  I 
hope,  the  points  of  law  that  have  arisen  in  the 
course  of  this  trial,  will  induce  your  lordship  to 
direct  the  jury  to  find  a  special  yerdiot,  that  the 
prisoner  majr  hare  the  benefit  of  the  law,  and 
that  you  will  notsMfier  a  matter,  which  so 
Beari^  endangers  the  prisoner's  life,  tobede- 
termmed  by  a  jury :  the  authority  of  lord  Hale 
furnishes  me  with  an  expectatkni,  that  you  will 
grant  this  indulgence  to  the  prisoner. 

Mr.  Justice  Swinnerion,  I  mpst,  in  justice 
to  you,  Mr.  Reoorder,  and  the  other  counsel 
lor  the  prisoner,  say,  that  yon  have  discharged 
jourselves,  through  the  oourse  of  this  trial, 
with  great  decencv  and  judgment,  and  have 
done  eferj  thing  ror  the  unhappy  man,  that 
could  possibly  be  expected  from  gentlemen  at 
the  bar.  As 'for  my  own  part,  1  have  the  great- 
est inclination  to  mercy,  and  no  person  would 
more  readily  extend  compassion  to  a  proper 
object,  than  I  would:  but^  i  could  wish  that  it 
had  not  been  my  province  to  hear,  aiid  be  a 
"judge  of  so  shocking  and  melancholy  an  event; 
for  this  being  an  inquisition  for  blood,  to  delay 
the  execution  of  justice,  may  tend  to  overset 
and  destroy  jyistice.  However,  if  you,  gentfe- 
men  at  the  bar,  of  counsel  fi»r  the  prisoner,  will 

E'vethis  Court  your  hononr.  that  you  verily 
iKeve  the  poihts  of  Jaw,  which  seem  to  have 
•risen  upon  this  trial,  will  in  the  end  avail  the 
friaoner,  and  that  you  think  judgment  of 
innrdtr  nay  bamvorted  front  him  upon  the.dt* 
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oiBk)»  of  these  points;  and  that  yo«  do  not  < 
indulffenee  for  the  sake  of  delay,  but  from  i 
Bonaue  hopes  that  Ifie  prisoner  may  be  ao* 
quilted  of  murder,  when  the  .facts  oome  to  be 
aigued ;  1  will  most  readily  consent  to  direoft 
the  jury  to  ind  a  special  veniiot:  bat  if;  m\  the 
other  band,  you  think  that  the  prisoner  may 
not  be  availed  by  the  determination  of  the 
Court  upon  those  points,  1  rely  upon  your  ho* 
nour,  and  hope  you  will  not  request  it.     ' 

Mr.  ThwTuejid,  With  great  submissiOQ  te 
the  Court,  we  humbly  apprehend,  that  the  prj* 
soner  will  receive  the  utmost  ad?antage  upon 
the  determination  of  the  facts  to  be  stated :  we 
have  the  authority  of  lord  Hale  on  our  side, 
and  shall  have  time  to  consult  other  anthori* 
ties,  which  may  probably  give  us  further  aa- 
surances,  that  the  prisoner's  life  in  the  end  will 
be  saved  by  the  decision  of  those  points.  Btit 
if  we  should  ftui,  I  have  no  doubt  upon  me;  bet 
the  conduct  of  myself,  and  of  the  other  connael 
for  the  prisoner,  will  be  clear  from  everv  im*' 
putation,  inasmuch  as  we  request  this  lodVil- 
gence  under  the  patronage  of  my  lord  Hale, 
and  not  to  delay  or  protract  instice,  but  that 
the  prisoner  mav  receive  that  benefit  from  the 
law,  which  we  numbly  conceire  he  is  ihtitlad 
onto;  and  for  these  reasons  only  we  desire, 
that  the  Court  will  give  the  prisoner  an  oppofw 
tunity  of  having  those  points  argued.' 

The  Court  consented; 

Then  the  Facts  were  stated,  and  found  bj 
the  Jury  as  follows ; 

The  Jmrors  find  the  Capias  with  the  indorse- 
ment of  indemnity. 

That  the  said  John  Atkin,  plaintiff  in  the  aaid 
Capias,  signed  tlie  indoisement  of  indemnity. 

That  the  sheriiis  of  the  county  of  Chester 
have  always  appointed  a  person,  residing  in  the 
city  of  Chester,  to  receive  writs,  make  warranls 
thereon,  and  to  return  them. 

That  Mr.  Robert  Baxter,  the  night  before 
Samuel  Harrison,  esq.  sheriff  of  the  said  coea* 
ty  of  Chester,  was  sworn  into  office,  but  after 
be  had  received  his  appointment  as  sheriff,  was 
in  company  with  the  said  Samuel  Harriaoe, 
then  and  now  sheriff  of  the  said  county,  and 
John  Hollins,  gentleman,  under-sheriff  of  the 
said  county;  and  the  said  Robert  Baxter  was 
then  appointed  for  the  purposes  aforesaid; 
under  which  appointment  the  said  Robert  Bax- 
ter has  acted  ever  since.  That  the  said  aheiiff 
was  sworn  into  office  the  day  following  such 
appointment:  that  the  said  RobertBaxter  after 
that  time,  and  in  pursuaaoe  of  such  appoie^ 
ment,  did  make  out  a  warrant  upon  the  said 
Capias,  under  seal  of  thesaidsberiff,  in  the  words 
following,  that  is  to  say,  [Here  the  warrant  la 
to  be  set  forth  in  the  record  of  the  Spedai  Ver«> 
diet.    Bot, 

Note, — in  setting  ibrth  the  waorant  in  the 
Special  Verdict,  the  worda  ^  John  James,  and 
John  Jones,'*  are  to  be  omitted.] 

That  the  said  Robert  Baiter  delivered  tfaa 
aaid  warrant,  so  iiiidcr  oeat  u  afowf  aid»  to  Mc 
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I^we,  then  igMt  to  Francis  Eloock  sindB  de- 
ceaned,  which  said  Francis  Elcock  was  attorney 
Ibr  the  plaintiff  John  Alfcio. 

That  the  same  warrant  so  Sealed,  was  sent  to 
Oie  said  Francis  Elcock,  to  Nantwich  in  thesaid 
•onnty  (a  blank  Mtit^  left  in  the  said  warrant). 

That  It  has  been  the  practice,  ui  the  sheriff's 
•IBce  of  the  said  county  of  Chester,  to  nfrant 
wamnts  with  the  names  of  tbe  sheriff's  bailiffs 
inserted,  and  that  blanks  hsTe  been  left  therein, 
for  the  purpose  of  inserting^  the  names  of 
■pedal  bailiffs,  to  be  added  to  snch  sheriff's 
•WD  bailiffs,  to  act  jointly  or  seTerany;and 
tbatiihas  also  been  the  practice  for  the  sbe- 
rHTs  ajgent  to  insert  tbe  names  of  all  the  spe- 
cial tMuliffs  therein,  before  the  same  hath  bsoi 
defirered  out  to  the  bailiffs,  when  sncb  names 
kave  been  sent  to  tbe  sheriff's  office;*  and 
that  the  said  Francis  Eloock  afiorwards,  at 
Nantwich  aforesaid,  by  the .  permission  of  the 
said  Robert  Baxter,  inserted  in  the  said  war- 
nmt,  iD  tbe  blank  left  for  that  purpose,  the 
words  and  names  followiniiri  to  wit,  <'John 
James  and  John  Jones."  That  the  said  war- 
rant was  delivered  to  John  James,  by  rirtae 
whereof  he  tbe  said  John  James  alone  arrested 
the  said  John  Stevenson.  That  the  said  John 
8lerenson,  after  be  was  so  arrested,  rescued  bim- 
self,  went  into  bis  honse,  and  shut  tbe  doors. 
That  the  said  John  James  applied  to  tbe  said 
Francis  Elcock  for  arms  and  assistance  to 
retake  the  said  John  Sterenson  (the  said 
Francis  Elcock  then  beinff  at  an  honse  in  the 
neighbourhood).  That  the  said  John  James, 
the  said  Francis  Elcock,  and  seferal  other  per- 
sons, as  assistants  to  the  said  John  James, 
made  fresh  pursuit,  and  went  to  the  house  of 
the  said  John  Sterenson,  as  soon  as  they  could, 
in  order  to  retake  him  tbe  said  John  Steven- 
son; but  that  John  Evans,  named  in  the  said 
warrant,  never  was  there,  and  that  all  the 
doors  of  the  said  house  were  shut.  That  the 
said  John  James,  upon  his  floing'  to  retake  the 
said  John  Stevenson,  and  before  he  the  said 
John  James  got  to  the  said  John  Stevenson's 
fconse^  saw  the  said  John  Stevenson  out  of 
doors,  but  goin(^  towards  tbe  said  honse ;  and 
Vfere  he  the  said  John  Stevenson  got  into  the 
Said  hottie,  be  the  said  John  James  called  out 
to  the  said  John  Stevenson  in  these  words, 
M  Yon  mavas  well  stay,  for  we  are  coming  for 
yoo."  That  when  the  said  John  James,  the 
said  Francis  Etouck,  and  others,  as  assistents  to 
thesaid  John  James,  came  up  to  the  said  house, 
the  said  John  James  told  the  said  Francis  El- 
.sock  to  take  care  of  two  of  the  doors  of  the 
said  house,  and  tbe  said  John  James  went 
to  a  door  on  the  other  side  of  the  same  honse, 
Mt  of  the  sig^ht  of  the  said  Francis  Elcock. 

*  If  a  warrant  be  filled  up  by  tbe  magis- 
trate before  be  issue  it,  though  after  he  have 
£ed  it,  the  warrant  is  regular,  and  kiNing  the 
er  in  the  execution  of  such  warrant  is 
morder.  Per  Kenyon, Ch.  Just,  in  Rex  v.  Win-* 
wiok,  8  T.  Rep.  455,  cit  in  a  note  to  East's 
FL  Cr.  ch.  5,  sect.  67. 
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That  the  said  Francis  Elcock  demandbd 
entranee,  while  the  said  John  James  was' 
at  another  door,  out  of  sight  of  him  the  sud 
Francis  Elcock.  That  the  said  John  Atkinsi 
tbe  said  plaintiff,  was  at  the  same  door  with 
the  said  Francu  Elcock,  with  an  iron  crow  in 
his  h«id.  That  the  said  crow  was  brotigbf 
there,  together  with  other  arms,  by  the  direc* 
tion  of  the  said  John  James.  That  the  said 
Francis  Elcock  bid  the  said  John  Atkin  to  pnt 
the  said  iron  crow  under  the  same  door,  to 
break  it  0|>en  ;  wberenpon  the  said  John  Atkin 
put  tbe  said  crow  under  tbe  same  door  for  that 
purpose,  and  endeavoured  to  lift  tbe  same  door, 
off  the  binffes;  but  failing,  be  the  said  John 
Atkin  then  left  tbe  said  crow  sticking  under  the 
same  door,  and  went'towa|ds  another  door  of 
the  same  house,  to  prevent  the  said  John 
Stevenson  escaping,  and  left  tbe  said  Francis 
Elcock  at  tbe  same  door,  where  the  said  iron 
crowwas.  That  th^re  were  two  holes  in  the  same 
door,  through  which  the  said  John  Stevenson 
might  see  who  was  on  the  out-side  of  tbe  same 
door.  That  the  said  John  Stevenson  took  a 
gun  from  the  mantle-piece  in  bis  said  boosO|- 
loaded  with  gnn-powder  and  a  bnilet,  and  irtiol* 
and  discharged  it,  and  shot  the  said  Francis 
Elcock,  through  the  same  door,  in  the  part 
mentioned  in  the  indictment,  of  which  he  the 
said  Francis  Elcock  died,  as  in  the  said  in« 
dlctmeot  is  mentioned. 

And  if,  upon  the  whole  matter,  tbe  Court 
shall  be  of  opinion,  that  tbe  said  John  Stevenson 
is  gniJty  of  murder,  the  juiy  say,  that  tbe  said 
John  Stevenson  is  guilty  of  murder. 

And  if  tbe  Court  shall  be  of  opinion  j  that 
the  said  John  Stevenson  is  guilty  of  man* 
slaughter,  the  jury  say,  that  the  said  John 
Stevenson  is  guilty  of  manslaughteri  and  not 
guilty  of  mnraer. 

<'  Thursday,  August  6,  following,  the  Spe- 
cial Verdict  was  argued  at  the  assizes  at  Che»- 
ter,  before  tbe  bon.  Mr.  Justice  Noel,  chief 
justice  of  Chester,*  and  Taylor  White,  esq. 
the  other  justice,  when  the  Court  took  time  till 
tbe  next  morning  for  delivering  their  opinions  i 
and  accordingly  on  Friday  morning,  Mr.  Jns^ 
tice  Noel,  in  an  ingenious  and  pathetic  speech, 
supported  by  adjudged  cases,  and  the  doctrine 
of  the  wisest  sages  of  the  law,  and  also  by  ar« 
gnments  of  reason  and  conscience,  declared. 
That  tbe  prisoner's  crime,  found  by  tbe  special 
verdict,  oonid  amount  at  most  to  nunslaughtar 
only.  Whereupon  the  prisoner  was  burnt  in 
the  hand,  and  discharged  from  the  indictmenl 
of  murder."  London  Magazine,  for  August 
1759. 


As  to  the  law  respecting  homicide  upon  ar^ 
rests,  or  attempto  to  arrest,  or  in  detaining  or 
attempte  to  detain  persons  in  custody,  sen 
East's  PI.  Cr.  ch.  5,  sect.  63— 9S. 

*  He  was  also  at  the  same  time  one  of  the 
jnstiees  of  C.  B. 
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In  tbe  law  of  Scothind«  losufficieD^  in  • 
warraBt  teenis  not.  to  furoith  to  a  penoa  who 
retbtt  the  officer  executing,  or  atteiuptinff  ^ 
cxecolfi  sock  warraotf  ibat  ilegreo  of  jualioca- 
tion  or  excuse  which  under  the  law  of  fioirlaod 
if  afforded  to  him,  bv  its  jealous  auzietj  for  the 
■ecurity  of  personal  freedom.*  And  the  like 
may  besaidofrcststaDce  to  an  officer  h*rega- 
larly  executing,  or  attempting  to  execute  a 
warrant  in  itself  sufficient.  (As  to  this,  see 
Um  Qase  of  Reason  and  Tranter,  vol.  16)  p.  1.) 

itr.  Home,. in  his  Commentaries  (Descrip- 
tion and  Punishment  of  Crimes,  chap.  6,)  after 
considering;  generally  what  kinds  and  degrees 
of  prOToeation  will  justify,  excuse,  or  extenuate 
homicide,  proceeds  thus? 

**  From  what  haLbeen  said  with  regard  to 
tte  degree  of  if  jury  which  will  extenuate  the 

Cillt  ^  sUugbter,  ibtre  results  an  importent, 
t  it  sbonblseem  an  nnafoidable  cotisequence, 
Icmching  tbe  constroctioB  of  that  alaogbter, 
wbich  is  eommttled  in  resiflance  of  uefeciive 
and  Irregnbur  warrants,  or  warrants  executed  in 
nn  irregular  w|iy.  A  memenger  by  mistoke 
•rrfsti  John  initoad  «f.  James,  or  on  a  warrant 
^n^ainst  Jobui  be  arreats  that  person  who  kuows 
btm  not,  wilhool  saying  who  or  what  he  is ;  or 
hm  arrcata  John  on  a  warrant  which  bears  an 
erroneous  deseriplion  of  btm,  or  b  otherwise 
not  in  due  form  of  law.  1  n  some  of  these  cases 
Ibe  prisoner  suffers  a  dwree  of  provocation  at 
tiie  time,  and  it  may  be  said,  that  in  all  of 
tbem  there  is  a  wrong  or^respasa  on  tbe  part 
of  tbe  officer,  who  ought  to  see  that  bia  warrant 
is  good,  and  should  proceed  lawAilly  in  the 
axoctttion  of  it.  But  to  hold,  which  seems  to 
bf  the  rule  in  the  neighboariog  kingdom,  that 
it  is  SQcb  a  wrong  as  will  excuse  the  party  thus 
molested^  if  on  mention  of  the  mistake,  and  in 
nome  instonces  even  without  that  warning,  he 
straigbtway  kill  tb^  offioer  with  a  mortal  woa* 
pen,  and  tliougb  no  personal  harm  have  yet 
ensned  i-'^tbis  is  far  from  being  in  tbe  disposi* 
tion  or  analogy  of  the  hiw  of  Scotland.  Yerv 
auitaMe  it  may  be  to  tbe  rest  of  the  English 
practice,  which  holds  that  a  pull  by  tbe  nose  or 
a  illip  ott  the  Ibrebead  (iiguries  not  more  ma- 
terial than  a  rode  invasion  of  a  person's  liberty) 
is  a  provocaiisn  to  eixtenoato  me  guilt  But 
as  suitable  as  such  a  rule  if  to  their  praotice,'aa 
unsttilaUe  it  would  be  to  oum,  which  is  f|uite  a 
atraoger  to  any  plea  of  extennsUoti  grounded 
on  simb  trivial  ofienees,  and  requires  a  proof  of 
bodily  distress  and  imitation  ot:  spirits  ii\  Khe 
ease  of  assault  by  any  ordinary  man,  and 
much  more  will  reauire  it  in  the  case  of  an 
offioer  of  the  law,  who  may  indi«d  he  in  the 
wrong,  or  fall  into  an  error,  but  has  commonly 
noma  colour  of  (excuse,  and  opinion  of  duty, 
Mwre  or  leas,  for  what  he  doth.    Thongii  be 

*  For  tbe  expressions  of  Scots  lawyers  eon* 
ceroing  the  valne  of  peraonal  freedom  and  the 
bfgb  importance  of  providing  lor  it,  see  a  Note 
to  tba  Case  of  Sammarseift  tbo  negro^  a.  d. 


do  err,  still  be  ia  not  divested  of  liia  character 
of  servant  of  the  law,  wbich  ia  itaelf  4*ntitled  to 
regard  ;  as  well  as  in  all  caaea  where  he  is 
known  to  be  acting  ui  that  capacity,  tbe  mo« 
tive,  soope,  and  extent  of  his  poruoae  am  at  thn 
same  time  evident  to  the  party,  ao  that  by  com^ 
pliauce,  which  is  here  a  safe  measure,  all  fear 
of  farther  violence  shall  he  at  ooee  at  an  end. 
Not  to  mention  the  more  oertoiii  meana  ol'  re* 
dress  of  the  wrong,  and  puBishmeot  of  tba 
offender,  wbich  the  person  nggrieved  eiijoys  in 
all  oases  of  this  description.  If  tberefbre  in* 
stead  of  submitting  for  the  tim«,  as  any  man 
of  a  well  regulated  miod  would  be  disposed  to 
do,  he  shall  take  the  advantage  of  the  misuke^ 
straightway  to  stoh  or  shoot  tbe  officer,  befbra 
any  great  atruffgle  baa  emmed,  or  any  grievoos 
barm  of  body  been  sustoined  by  bim,  certainly 
to  consistency  with  the  rest  oTour  law  bo  can* 
not  be  found  guilty  of  any  lower  crime  than 
murder. 

**  But  tbe  case  that  a  sheriff  *a  offioer  having 
warrant  ai^nst  a  criminal,*   baa  ignoraotly 
followed  him  beyond  the  bounda  of  tbe  ahvri^ 
dom,  and  having  overtoken  him,  baa  hiid  bold 
of  bim  by  the  collar  of  tlie  coat,  to  keep  bia^ 
but  without  atrikiuf',  or  offerio^  otiier  riolencs 
to  bis  peraoo.    If  m  this  situatioo  the  prisoner 
draw  a  knife  and  stab  the  officer,  be  can  aei* 
ther  be  justified  nor  excused.     Because  even 
between  man  and  roan,  aod-attppoaiog  one  party 
not  to  be  an  officer^iftfaeiaw,  oor  tbeotbera 
felon,  tbia  porpose  of  deteotio*,  aUd  executed  in 
so  moderate  a  way,  is  not  a  wrong  of  that  de- 
gree, which  would  at  all  exteouato  tlie  guilt  of 
slaughter.    And  surely  if  it  is  not  more,  the 
case  is  at  least  nol  lew  lavournble  to  tbe  officer, 
on  account  ot'  theae  eircuasstaucea  in  the  rate* 
tive  aituation  of  tlie  parties,     if  a  struggle  and 
beating  ensue  on  the  attmnpt,  it  will  depend  en 
the  decree  of  violeuoo,  as  in  other  casca,  whe« 
ther  this  will  bf  iog  down  tbe  charge  to  colpaUa 
homicide.     Or  if  the  uffiner,  being  resaaed, 
strike  the  felon  so  as  to  put  bim  in  danger  of 
his  tile ;  still,  to  be  completely  justified,  tba 
felon  most  observe  tbe  *  moderamen  ioculpsM 
tutelsB'  in  bia  deieace,  for  ao  he  must  have  doaa 
on  oocasiou  even  ol'  a  oauaelesa  and  mahcioai 
quarrel,  faatened  on  bim  by  any  one  ol  tba 
peoplo  without  pretence  of  warrant,  or  opinion 
of  doty  to  aupport  htm.    Ou  the  wbule  tbeie 
aeeros  to  be  toe  highest  eouiiy  aad  reatoa  ia 
considering  the  hunt  situation  of  an  officer  of 
the  law,  lo  Orbom  the  d«rfect  of  his  aarrsot 
may  often  be  utteriy  iinjiuasibtif  to  bt  knowoi 
and  who  aa  often  cannot  judge  of  the  ddeety 
and  is  oUiged  by  hia  dtii^  to  prtiCfod  in  fbe 
execution  of  it,  ami  yet,  accoi-dmgto  tlie su»« 
posed  doctrine  of  the  law  of  England,  may  be 
4illed  with  impunity  by  a  ruffian  e^unUyi^o^ 

*  1  coi^eoture  that  tlie  li-aroed  c«»mincDtaiar 
employs  tliis  word  '  criminal*  to  inclutle  a  p«^ 
son  aitatnst  witoro  a  criminal  chaiKe  has  keen 
brought ;  under  tbe  Uw  ol'  fingbiod  oo  {lenion 
is  accounted  a  criminal  uolii  ht  litv/f^  bsmi  ^<** 
vicled. 
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rant  of  thai  Mwt  w  the  officer,  ami  who  is 
only  actaated  at  the  time  by  malignity  and 
fcriilalnge." 

80  Mr.  Bttraett  (Treatise  on  the  Criminal 
Law  of  Seotlandy  <;hap.  1,  p.  19.) 

«     , 

«  If  the  law  of  Sootland  ie,  in  the  general 
ease,  abw  to  listen  to  the  defence  of  provoea- 
tioB,  and  is,  at  the  same  time,  jealous  of  any 
icstftance  to  its  ministers  and  servants,  it  will, 
m  most  esses,  listen  with  extreme  caution  in 
oases  of  homicide,  or  resistance  of  the  officers 
of  the  law,  to  any  defence  founded  on  a  defect 
of  their  warrant,  or  alleged  excess  in  the  exe- 
cution of  it.  The  Uw,  while  it  extends  its  pro* 
tectioDto  the  servants  of  justice,  gives  ample 
redreea  to  those  who  may  ho  injured  h^  the 
abuse  of  Cheir  authority ;  but  its  disposition  is, 
to  restrain,  as.  far  as  can  be,  the  assumption  of 
redress,  and  stili  more,  the  exercise  of  ven- 
geance by  the  indTvidoal,  and  to  leavoL  him  to 
seek. his  remedy  by  tho  operation  of  the  Inw^ 
conceiviog  it  5i  Iom  moment  the  temporary 
incuDveniefioe,  or  even  suffering  of  the  indivi- 
dnal,  in  such  cases,  than  the  sImw  of  c^pntempt 
and  resistance  to    tbe    ministers  of  justice. 

*  Laws'  (as  H'Kenzie  has  wdl  expressed  it) 
*are  only  the  idea,  or  picture  of  justice,  but 
<  execution  is  its  life,  and,  though  those  who 

*  have  the  execution  of  law,  and  sentences 

*  committed  to  them,  be  ranked  but  amongst 

*  the  kiweat  servants  of  justice,  yet  they  have 

*  the  happiness  to  be  those  who  complete  that 

*  great  work,  and  amongst  whose  bands  it  be* 

*  comes  perfeqt ;  and,  therefore,  the  law  having 
*.comoaitted  its  most  excellent  part  to  them,  it 
^should  be,  and. is,  in  a  most  eminent  way, 

*  earful  of  them  ;  and  in  providing  for  their 
'  safety,  aecuree  .its  own  honour.'  In  short,  it 
nay,  in  the  general  case,  be  Isid  down,  as 
the  mbs  of  the  law  of  Scotland,  that  any  defect 
in  the  warrant  upon  which  the  officer  acts,  or 
any  irregularity  committed  by  him  in  the  exe- 
cotiooi  of  it,  is  not  that  species  of  provocation 
which  will  jostify  resistance,  to  the  efieet  of 
diving  the  officer  df  his  hfe..'' 

And  afterwards  (chap.  1,  p.  66,)  the  sanie 
author  says, 

**  Another  important  particnlar,  as  to  whwh 
•«iir  practice  may  be  said  to  afford  no  prece- 
dents. Is  the  predse  degree  of  irregularity  on 
the  part  of  the  officer  in  the  execution  of  bis 
wafrant,  or  in  the  warrant  itself,  which  will  go 
to  weaken  his  privile^  or  plea  i»JQStification, 
hi  the  event  of  bis  killing  the  peraonto  whom 
the  «varraot  applies*  We  hati  occasion,  in  an- 
other place,  to  say  something  on  this  subject, 
in  treating  of  the  plea  in  justification,  feunded 
on  the  same  circumstance,  but  orjgred  by  the 
^rty  against  whom  tbe  warrant  is  issued,  and 
who  kills  the  officer  or  his  assistants  in  the 
csecntioo  of  the  warrant;  and  it  may  be  here 
^served,  as  the  general  rirte  of  law  with  us, 
that  the  officer's  privilege  in  this  particular, 
ntands  much  higher  than  that  of  toe  party; 
that  although  the  feraausr  wiU  be  justified  vx 
VOL.  XiX. 
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oertain  cases,  in  killing  the  party  who  resists 
tbe  execution  even  of  an  irregular  warrant, 
the  latter  will  not  in  the  same  circiirostanoeo 
be  justified  in  killing  tbe  officer.  As  to  the 
former,  the  role  laid  down  by  Mr.  E[ame  on 
this  important  subject  seems  to  be  the  just  one, 
and  the  most  consonant  to  the  principles  of  oos* 
law :  <  that  the  officer  shall  lose  his  privilege 

*  in  the  case  only  of  such  vices  which  are  in 

*  the  immediate  frame  and  texture  of  the  war* 

*  rant,  and  that  he  is  iM>t  affected  by  those  more 
■  remote  and  extrinsic,  and  to  him  unknown 

*  and  unsearchable  irregularities,  which  have 
^  happened  in  the  way  of  apfilying  for  the 

*  warrant,  or  in  the  proceedings  which  have 

<  been  the  grounda  of  obtaining  it.'  "^ 

Of  homicide  in  resistance  of  officera  BIr* 
Burnett  reports  the  following  Case : 

**  In  April  1795,  an  act  was  passed  entitled, 

<  An  Act  for  enabling  tbe  magistrates  in  the 
^'several  counties  in  Great  Britain  to  raise  and 
'levy,   nnder  certain  regulations,  such  able 

*  bodied  and  idle  persons  as  shall  be  found 
'  within  the  said  counties,  to  serve  in  his  ma- 

*  jesty's  navy  ;'  which,  while  it  strictly  enjoined 
and  reqOired  the  justices  of  the  peace  and  ma- 
trates  in  each  county  to  nse  their  utmost  care 
and  diligence  that  his  maiesty's  service  be  not 
neglected,  empowered  them  to  issue  out  their 
warrants  firom  tim^  to  time,  nnder  their  hands 
and  seals,  requiring  tbe  constables  within  their 
several  limits,  and  those  who  might  assist  them, 
to  make,  *  or  cause  to  be  msde,  a  general 

*  search  throogboot  their  several  and  respective 

<  limits,  for  all  such  men  ss  they  can  find, 

<  who  aie,  or  ahall  appear  iethem  to  be,  within 
*:  aay  of  the  descriptions  of  thii  act;  an^  to 

<  convey  all  such  persons  before  the  justices, 

*  or  other  magistrates  acting  in,  or  tor  such  di- 

*  vision  or  place,  at  such  time  and  place  as 

<  shaH  have  beoi  prefixed  for  their  next  and 
>. subsequent  meeting;  and  which  time  snd 
«  place  shall  be  expressed  in  tlie  said  warrants 

<  respectively,  &c.  to  be  examined;'  and  if 
found  to  be  within  the  description  of  the  act, 
to  be  delivered  over  to  tbe  r^nlating-officer, 
&c.  The  persons  described  as  the  objects  of 
this  sUtute  were,   *  all  able  bodied,  idle  and 

*  disorderly  persons,  who  cannot,  upon  exami- 

<  nation,  prove  themselves  to  exercise  and  indi- 

<  vidually  follow,  some  lawful  trade  or  employ- 

*  ment,  or  |o  have  some  -  subsistence  sufficient 

<  for  their  support  and  muntainance,'  and  of- 
fenders of  a  certain  descriptkm ;  and  a  remedy. 


'■■I 


*  Note,  In  England  if  the  process  be  suffi- 
cient in  its  fraase,  and  issue  in  tbe  ordinary 
course  of  justice  from  a  courtor  person  having 
jurisdiction  in  the  case,  no  error  or  irregularity 
tn  the  previous  proceeding,  no  impropriety  in 
the  mode  of  obtaining  it,  will  vitiate  it  so  as  to 
excuse  the  party  killiug  the  officer  in  the  exe- 
tion  of  it.  See  Curtis's  case  printed  in  a  note 
to  the  case  of  Richard  Noble,  vol.  15,  p.  731, 
and  £asr«  Pleas  of  the  Crown,  c«  5,  a»78>  ss^ 
there  referred  H, 
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i«  provided  for  any  wilful  and  inalicioas  abase 
of  ibe  powers  {^iven  by  the  statute.  lo  terms 
of  this  act  tbe  ma^jristrates  of  Dumfries  isaued 
a  general  warrant  to  their  constables  and 
borrow  officers,  to  search  for,  and  apprehend, 
all  fiersoos  of  the  description  abo?e  mentioned 
who  should  be  found  within  their  jurisdiction, 
and  to  bringr  them  before  them.for  examination. 
Tbe  warrant,  however,  thoof^b  sij^ned  by  three 
of  the  ma(>^istrates,  was  not  sealed,  nor  was  the 
day  or  time  for  their  next  meetings,  and  for 
the  examination  of  the  parties,  expressed  in  the 
warrant.  The  execution  of  it  was  entrusted 
to  three  constables,  who  had  orders  to  set  oflT 
In  the  night  time,  taking  with  them,  as  their 
assistants,  some  burgh- officers,  and  a  serjeaut 
and  twelve  men.  Though  the  warrant  was 
general  in  its  terms,  it  was  issued  for  the  ex- 
press  purpose  of  apprehending  the  0*Neils, 
who  were  well  known  to  be  resolute,  and  to 
have  a  purpose  of  resisting  the  warrant.  Spe- 
cial directions  were  therefore  given  to  tbe  con- 
stables to  apprehend  Iheir  persons,  and  bring 
them  before  the  magistrates  for  examination ; 
their  place  of  residence  was  not  within  the 
limits  of  the  town,  strictly  so  called,  though 
within  the  jurisdiction  of  the  msgtstrates.  The 
party,'  on  their  arrival  at  the  house,  knocked  at 
the  door,  and  desired  admittance  in  the  king^s 
name,  notifying,  at  the  same  time,  the  object  of 
their  coming,  and  the  warrant  which  they 
were  possest  of.  The  0*Neils  refused  to  open 
the  door,  and,  without  asking  a  sight  of  tbe 
warrant,  still  less  intimating  any  particular 
objection  to  it,  declared  it  as  their  deter- 
mined purpose,  to  shoot  the  first  person  who 
should  attempt  to  enter.  This  however,  did 
not  deter  the  constables  from  •  doing  their 
duty.  They  proceeded  to  force  open  the 
door,  when  three  shots  were  fired  from  within, 
which  severely  wounded  two  of  the  soldiers ; 
one  of  whom  died  of  his  wounds  a  short  time 
tJiereaOer.  John  and  Arthur  0*Neil  (father 
and  son)  were  brought  to  trial  for  murder,  and 
feloniously  wounding  officers  of  the  law  in  the 
execution  of  their  duty.  No  objections  were 
stated  to  the  relevancy  of  the  libel.  Besides 
the  circumstances  already  mentioned,  it  tvas 
clearly  proved,  that  days  before,  the  O^Neils 
bad  notice  that  a  warrant  was  to  be  issued 
against  them  under  the  Comprehending  Act, 
as  idle  and  disorderly  persons ;  that  they  had 
made  preparation  of  reaistanee,  by  purchasing 
powder  and  lead  ;  and  expressed  their  deter- 
mination to  oppose,  by  every  means  in  their 
power,  the  execution  of  any  such  warrant. 
One  witness  swore,  that  the  father  said,  '  he 
*  would  blow  out  the  brains  of  any  officer  who 
*Bhonld  attempt  to  apprehend  him.*  It  ap- 
p.eared  also,  that  the  prisoners  had  no  proper 
catling,  or  visible  means  of  subsistence,  and 
were  otherwise  of  indifierent  character.  Va* 
rkius  defences  in  law  were  stated  to  the  jury. 
It  was  in  the  first  place  maintained,  that  the 
prisoners  fell  not  under  the  description  of  the 
act,  being  not  idle  and  disorderly  persons,  hav- 
ing no  subsistence  sufficient  Jbr  their  support ; 
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but  persons,  it  was  said,  employed  oocasionaUy 
to  work  for  their  livelihood.     Therefore,  not 
being  within  the  description  of  the  act,  tbe 
warrant  was  illegal,  or  at  least  its  execution, 
when  directed  against  them.     2illy,  That  the 
warrant  having  been  issued  under  a  particular 
statute,  tbe  requisites  of  the  act,  as  to  the  form 
of  the  warrant,  must  be  strictly  complied  with ; 
but  that  in  this  case,  the  warrant  was  not  in 
terms  of  the  statute,  being  neither  sealed  by 
the  magbtrates,  nor  the  day  for  the  exuminatioii 
of  the  party  expressed  in  it;   which  hist  was 
meant  (it  was  said)  as  a  humane,  and  of  course, 
aaan  important  requutite,  in  no  8ba|>e  to  ba 
dis|iensed  with  ;  and  that  iu  such  case  it  instter- 
ed  not  whether  the  officer  was  not  in  hon6Jide, 
or  the  prisoners  in  the  knowledge  at  the  time 
of  the  defects  of  the  warrant ;    %vhile  in  law, 
every  illegal  act  is  an  act  of  violence,  which  it 
is  justifiable  to  resist.     Sdly,  It  was  said,  that 
the  warrant  was   irregularly    executeit,   the 
party  coming  in  the  night  time ;  that  they  had 
no  right  or  authority  to  break  open  doors,  aod 
that  the  magistrates  could  not  have  given  them 
any  auch,  under  the  statute.     From  all  which 
it  was  maintained,  that  the  resistance  wm  legal 
and  J4istifiable,  and  that  the  priaoners  were 
not  therefore  guilty  of  murder. 

'<  In  addressing  the  jury,  lord -justice-clerk 
(McQueen)  after  stating  tbe  subsiaoce  of  tbe 
proof,  observed.  That  the  question  was  of  much 
importance  in  a  public  point  of  view,  involvio; 
in  It  tbe  aeeurity  and  protection  of  the  officers 
of  the  law  on  the  one  band,  and  of  the  is* 
dividual  on  the  other ;  but  that,  in  judging  of 
such  cases,  the  law  of  Scotland  leans  not  with 
the  same  indulgence  as  the  law  of  our  neigh- 
bouring country  to  tbe  plea  of  justification, 
found^  on  tbe  irregularity  of  the  warrant,  but 
looks  to  the  real  circumstances  and  sobstaocs 
of  the  case  :  the  supposed  aggressioo  on  tbe 
one  hand,  and  the  temper,  purpose,  aod  toteot 
on  the  other.  That  in  this  case,  the  delects  is 
the  warrant,  supposing  them  greater  than  they 
were,  could  not  justify  the  resistance  thst  was 
made :  that  it  was  the  duty  of  tbe  officers  ts 
execute  the  warrant,  any  fault  or  omission  io  it 
not  being  imputable  to  them,  but  to  the  ma- 
gistrate w  ho  issued  it ;  and  it  was  the  duty  of 
the  prisoners  to  yield  obedience  in  the  mean 
time,  and  to  seek  their  redress  and  their  da* 
magea,  as  the  statute  bad  directeil,  if  the  pro- 
ceedings  were  illegal ;— at  all  events  not  to  re- 
aist  in  the  manner  they  did  ;  while  it  would  ss 
of  highly  dangerous  example,  if  every  ooe 
against  whom  an  irregular  warrant  was  issuedi 
was  to  be  the  judge  and  avenger  of  his  wrong ; 
and  the  officer,  ignorant  perha|)S  of  tbe  defect, 
and  at  the  same  time  incompetent,  in  most  cas^ 
to  judge  of  it,  to  be  made  the  victim  on  ths 
occasion.  That  such  a  plea  is  in  a  p^jf^*^^ 
manner  excluded  from  this  case,  when  it  is  *"' 
mitted  that  both  tbe  officers  aod  prisoneri  w«* 
completely  ignorant  at  the  lime  of  tbe  ctnm 
of  tbe  warrant,  and  when  at  the  same  tiBW, 
the  defects  were  not  auch,  as  if  ''"*^\?*1J 
the  officers  even  apprised  of  tbeOi  vUf  "*  ^ 
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bare  deterred  tbem  fron  patting  it  in  ezectt- 
tion,  tbey  were  at  beat  doubtful,  and  aucb  as 
neitber  toe  prisoners  nor  officers  were  tbe  oom* 
petent  judges  of.  That  tbe  sealing  is  a  mere 
fnglisb  forna,  and  applicable  to  English  war- 
TBois ;  but  when  tbe  act  comes  to  hare  exe- 
cution here,  it  must  be  giren  effect  to,  *  secun- 
dom  leges  et  oonsuetudioes  Scotis,'  and  these 
require  nothing  more  than  the  subscription  of 
tbe  magistrate.  That  learing  tbe  day  of  exa- 
oiinatioD  blank,  was  perhaps  not  strictly  re- 
^lar,  but  in  the  circumstances  of  the  case,  it 
n  plain  that  the  prisoners  were  meant  to  be 
brought  immediately,  or  next  morning,  before 
the  magistrate ;  and  so  they  must  bare  under- 
stood, had  tbey  knoitn  of  the  defect  Aa  to  the 
warrant  allowing  no  person  to  break  open  doors, 
tbe  truth  is,  that  all  warrants  under  this^  act, 
imply  a  power  to  break  open,  being  granted 
against  disorderly  and  irregular  persons ;  and 
so,  as  will  be  found,  it  has  been  understood  in 
practice.  Lastly,  as  to  the  defence  of  the  pri- 
Moers  not  falling  under  the  description  of  those 
being  liable  lo  be  comprehended,  tbe  officers 
certainly  were  not  to  he  accountable  for  this 
error,  or  resisted  to  the  death  on  that  account ; 
thai  they  bad  no  power  or  right  to  judge  d'the 
competency  of  tbe  warrant.  Besides,  it  was 
no  irregularity  of  theirs,  but  of  tbe  magistrates 
wlio  issued  it,  and  ample  redress  lay  against 
tbem  if  the  warrant  was  illegal.  In  the  case- 
cf  a  Med.  Fogee  warrant,  obtained  without 
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tbie  oath  of  the  party  who  applies  for  it ;  or  of ' 
a  waarant  granted  to  apprehend  a  criminal,  but  - 
without  a  signed  information  as  the  Act  1701* 
requires,  would  the  person,  against  whom  the 
warrant  is  issued,  be  entitled,  on  the  ground  - 
of  these  defects,  to  kill  ^e  officer  sent  to  ap- 
prebend  him ;  or  even  the  officer  be  justifiable 
m  not  executing  the  warrant,  on  the  statement 
of  its  defects  by  the  party  himself?  He  cer- 
tainly would  not:  the  law  of  Scotland  knows 
of  no  right  in  a  private  person,  'jus  sibi  dicere ;' 
least  of  all  to  take  vengeance  in  this  form, 
against  an  innocent  servant  of  the  law.  Hia 
lordship  coneluded,  by  bis  stating, expUoitly  to 
tbe  jury,  that  in  his  opinion  there  occurred  in 
this  case,  almost  every  thing,  that,  by  the  law 
of  Scotland,  is  held  to  constitute  murder;  de-> 
'^liberation,  malice,  and  a  purpose  to  kill,  with- 
out any  thiug  which  could  amount  to  provoca- 
tion or  self  defence.  'He  added,  however,  tl»at 
under  all  the  circumstances  of  the  case,  ha 
thought  the  father  more  culpable  of  the  two. 
The  jury  found  the  father  guilty,  and  ac- 
quitted the  son.  The  former  received  sentence 
of  death,  but  obtained  first  a  reprieve  and  after- 
wards a  free  pardon."  Treatiaeon  Crim.  Law 
of  8c<»tland,  pp.  ^\,et  keq, 

*  Concerning  tbia  '*  Act  against  Wrongous 
Imprisonment,"  &c.  see  a  Note  to  tbe  Case  of 
Sommersett  the  negro,  a.  d.  1793. 


538.  The  Trial  of  Lawrence  Earl  Ferrers,  fbr  the  Murder  of 
John  Johnson  :  Before  the  Right  Honourable  the  House  of 
Peers,  in  Westminster-Hall,  in  full  Parliament,  on  Wednes- 
day the  16th,  Thursday  the  17th,  and  Friday  the  18th  of 
April:  33  George  H.  a.  d,  1760. 


Wednetday,  April  16, 1760. 

In  the  Court  erected  in  Westminster- Hall,  for 
the  Trial  of  Lawrence  Earl  Ferrers,  for 
the  Murder  of  John  Johnson. 

About  eleven  of  the  clock  the  Lords  came 
from  their  own  houae  into  tbe  court  erected 
ia  Westminiftter-HaH,  lor  the  Trial  of  Lawrence 
^i  Ferrera,  in  tbe  manner  following: 

Tbe  lord  high  steward's  gentlemen  attend- 
•ntg,  two  and  two. 

Tbe  clerks  assistant  to  the  House  of  Lords, 
and  the  clerk  of  the  parliament. 

Clerk  of  the  crown  in  Chancery,  bearing 
wakiogVcommissioi^to  tbe  lord  high  steward  ; 
iod  the  clerk  of  the  crown  in  the  King's-bencb. 

The  masters  in  chancery,  two  and  two. 

The  judges,  two  and  iwo. 

The  peers  eldest  sons,  two  and  two. 

Paers  minors,  two  and  two. 

York  sod  Windsor  heralds. 

Four  Serjeants  at  arma  with  their  maceii, 
w  and  two. 


Tbe  yeoman  usher  of  the  house. 

Then  the  peers,  two  and  two,  beginning  with 
theyoungest  baron. 

llien  four  Serjeants  at  arms  with  their 
maces,  two  and  two. 

The  Serjeant  at  arms  attending  the  great 
aeal,  and  purse-bearer. 

Then  Garter  king  at  arms,  and  tbe  gentleman 
usher  of  tbe  black  rod,  carrying  the  white  staff 
before  the  lord  high  steward. 

Robert  lord  Henley,  lord  keeper  of  the  great 
seal  of  Great  Britain,  Lord  High  Steward, 
alone ;    his  train  borne. 

When  the  Lords  were  placed  in  their  proper 
seats,  and  the  Lord  High  Steward  upon  the 
wool  pack ; 

The  clerk'of  the  crown  in  Chancery,  having 
his  majesty's  Commission  to  the  lord  hit^h 
steward  in  bis  hand,  and  the  clerk  of  the  croM-n 
in  tbe  King's- bench,  standing  before  the  clerk's 
taWIe  with  their  faces  towards  the  state,  made 
three  reverences;  the  first  at  the  table,  the 
second  in  the  midway,  and  tbe  third  near  tb« 
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woolpack;  then  kneeled  dowD;  end  the  cleric 
of  the  crown  in  Cbanoerjf,  on  bis  kneet  pre- 
aented  UieCommiieionlotke  Lord  Hiipb  Steward, 
who  delifered  the  same  to  the  clerk  of  the 
crown  in  the  King's-bench  to  read:  then 
Tisin|r,  they  made  three  references,  and  retam* 
ed  to  the  table.*  And  then  proclamation  was 
made  for  silence,  in  this  manner : 

'  fkfjeani  at  Armu  Oyez,  oyez,  oyez !  Our 
aorereigD  lord  the  kinj;  strictly  charj^es  and 
commands  all  manner  of  persons  to  keep  si- 
lence, upon  pain  of  imprisonment. 

Then  the  Lord  High  Steward  stood  up,  «nd 
spoke  to  the  peers. 

Lord  High  Steward,  His  majesty's  Com- 
mission is  about  to  be  read  :  your  lordships  are 
desired  to  attend  to  it  in  the  usual  manner; 
and  all  others  are  likewise  to  stand  up,  un- 
coyered,  while  the  Commission  is  reading. 

All  the  peers  uncovered  themselves;  «nd 
tbey,  and  all  others,  stood  up  uncofered,  while 
the  Commission  was  read. 

**  Georgb  R, 
*'  George  the  second,  by  the  grace  of  God,  of 
Great  Britain,  l^rance,  and  Ireland,  king,  de- 
fender of  the  faith,  and  so  forth.  Tb  our  right 
tnistv  and  well-beloved  coui^llor  Robert  lord 
Henley,  baron  of  Grainge,  in  our  county  of 
Southampton,  keeper  of  our  great  seal  of  Great 
Britain,  greeting.  Know  ye.  That  whereas 
Lawrence  earl  Ferrers,  viscount  Tamwortb, 
late  of* the  parish  of  Breedon,  in  our  county  of 
Leicester  (before  our  justices,  assigned  by  our 
letters  patent  under  our  great  seal  of  Great 
Britain,  to  enquire  more  fully  the  truth,  by 
the  oath  of  good  and  lawful  men  of  our  said 
county  of  Leicester,  and  by  other  ways, 
means,  and  methods,  by  which  they  shouM 
and  might  better  know  (as  well  within  liberties 
•s  without),  by  whom  the  troth  of  the  matter 
may  be  the  better  known  and  enquired  into,  of 
all  treasons,  misprisions  of  treasons,  insurrec- 
tions, rebellions,  counterfeitinga,  clippings, 
washings,  false  coinings,  and  other  fiilsities  of 
the  monf*v  of  Great  Britain,  and  of  other  king- 
doms  or  dominions  whatsoever,  and  of  all  mnr- 
ders,  felonies,  manslaughters,  killings,  burgla- 
ries, ra|)es  of  women,  unlawful  meetings  and 
conventicles,  unlawful  uttering  of  words,  as- 
seniblies,  misprisions,  confederaciea,  false  alle- 
gations, trespasses,  riots,  routs,  retensions,  es- 
capes, ooi^tempu,  falsities,  n^li^ences,  con- 
cealments, maintenances,  oppressions,  cham- 
parties,  deceits,  and  all  other  evil  doings,  of- 
fences,  and  injuries  whatsoever,  and  also  of  the 
accessaries  of  them,  within  the  county  of 
Leicester  aforesaid  (as  well  within  liberties  as 
without),  by  whomsoever  and  in  what  manner 
soever  done,  committed,  or  perpetrated,  and  by 
whom,  or  to  whom,  when,  tto#,  and  after  what 
manner ;  and  of  all  other  articles  and  circum- 
stances concerning  the  premises,  and  every  or 

*  See  Gregpry  King's  CeremoBkl,  vol.  i$. 
t-  dO0,  of  this  CoUection. 
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any  of  them,  in  any  maoner  whatfoavcr ;  aad 
the  said  treasons,  and  other  the  premises,  ae** 
cording  to  the  laws  and  customs  of  England,  to 
(hear  and  determine,^  stands  indicted,  by  the 
oath  of  good  and  lawful  men  of  our  said  couaty 
of  Leicester,  of  felony  and  mnrdcr,  bv  him  the 
said  Lawrence  earl  FWrers  viscoiiot  Tamwortb 
done  and  committed : .  We,  ooosideria|^  that  jtts« 
tice  is  an  ezcelleot  virtnci  and  pleasing  to  the 
Most  High ;  and  being  willing  that  &e  said 
Lawrence  earl  Ferrers  viscount  Tamwortb,  of 
and  for  the  felony  and  murder  whereof  he  is 
indicted  as  aforesaid,  before  us,  in  onr  present 
parliament,  according  to  the  law  aod  custom  of 
our  kingdom  of  Great  Britain,  may  be  beard, 
examined,  sentenced,  and  adjudged  ;  and  that 
all  other  thinvs  which  are  neceasary  on  this  oc- 
casion may  be  duly  exercised  and  executed; 
and  for  that  the  office  of  High  Steward  of  Great 
Britain  (whose  presence,  upon  tliis  oeoaaioo,  is 
required)  b  now  vacant  (as  we  are  informed)  .* 
we,  very  much  confiding  in  your  fidelity, 
prudence,  provident  circumspection,  and  ia« 
dustry,  have,  for  this  cause,  ordained  and  con* 
stitnted  you  Stewanl  of  Great  Britain,  to  bear, 
execute,  and  exercise  (for  this  time)  the  said 
oflfee,  with  all  things  doe  and  Wlonging  to  tbs 
same  office  in  this  behalf :  and  therefore  we 
command  you,  that  vou  diligently  set  about  the 
premises,  and  (for  this  time)  do  exercise,  snd 
execute  with  effect,  all  thoae  things  whidi  be* 
long  to  ihe  office  of  Steward  of  Great  Brilsio, 
and  which  are  required  in  this  behalf.  In  wit- 
witness  whereof,  we  have  caused  these  car 
letters  to  be  made  patent  M^itness  ounielf  at 
Westminster,  the  sixteenth  day  of  April,  in  tbs 
tbirty-third  year  of  our  reign. 

■*  By  the  king  himself,  signed  wHh  bis  own 
hand.  Yorkb  and  Yobks.'* 

Scfjiani  at  Amu.    God  save  the  king ! 

Then  Garter,  and  the  gentleman  usher  of  the 
Black  Rod,  after  tliree  references,  knediog 
joiotly  presented  the  white  staff  to  his  grsos 
the  Lord  High  Steward :  and  Uien  hb jfrsos, 
attended  by  Garter,  Black  Rod,  and  thePorw- 
Bearer  (making  his  proper  reverences  towsrds 
the  throuf ),  removed  from  the  woolpack,  to  aa 
armed  chair,  which  Was  placed  on  tbe  upper- 
most step  but  one  of  the  throne,  as  it  was  pre- 
pared for  that  potpose,  and  then  seated  hioissif 
m  the  chair,  and  deKvereil  the  staff  to  the  ftn* 
tieman  usher  ef  the  Black  Rod  oa  his  ngM 
hand,  the  Purse  Besrerholding  the  pone  oa 
the  left 

CI  ^  the  Cr.  Seijeant  at  arms,  make  pro-, 
damation. 

Serf,  at  Arm.  Oyefc,  eyes,  oyex!  m 
soveieign  kyrd  the  king  strictly  disivss  sad 
commands  all  manner  of  penoos  ts  aecf  si^ 
leoce,  upon  pain 


Then  the  Clerk  of  theCrewn,  by  dnredisB  of 
the  Lord  High  Stawaid,  read  theCertiorsrit  snd 

the  Return  &i«ur,  together  with  the  CsptiM^ 
the  IndietmsDt,  and  the  Indirtwrat  csttiiw 
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Tlie  Certiorari  and  Return. 

*'  Georg«  Ibe  seeondi  by  tbejnee  of  God,  of 
Great  Britain,  Fraooe,  aod  Ireland,  king,  de» 
fender  of  the  faitb,  and  ao  fortb,  to  our  justioeay 
aasigned  by  onr  lettera  patent  under  our  great 
aeal  of  Great  Britain,  to  em|oire  more  fully  the 
tmth,  by  tbe  oath  of  good  and  lawful  men  of 
oar  eottoty  of  Leieester,  and  by  other  ways, 
meaaa,  and  methods,  by  which  they  should  and 
might  better  know  ^as  well  witbin  liberties  as 
without),  by  whom  the  truth  of  tbe  matter  mav 
be  the  better  known  and  enquired  into,  of  all 
treasons,  misprisions  of  treasons,  insurrections, 
rebellions,  eounterfeitings,  clippings,  washings, 
fiilee  ooinin|;s,  and  other  filsities  of  tbe  money 
of  Great  Britain,  and  of  other  kingdoms  or  do- 
mioioos  whatsoever,  and  of  all  murders,  felo- 
nios,  manslaughters,  killings,  burglaries,  rapea 
of  women,  unlawful  meetings  and  conventioles, 
vnlawfnl  uttering  of  words,  assemblies,  mis- 
prtsiono,  confederacies,  false  allegations,  tresr 
passes,  riots,  routs,  retentions,  eseapes,  con* 
tempts,  falsities,   negligences,  concealments, 
maintenances,  oppressiooa,  champarties,  do- 
eeita,  and  all  other  evil  doings,  offeocea,  and 
i%jttriee  whatsoever,  and  also  of  tbe  accessaries 
of  them,  within  the  county  aforesaid  (as  well 
witbin  liberties  as  without),  by  whomsoever 
and  in  what  manner  soever  done,  committed, 
or  perpetrated,  and  by  whom,  or  to  whom, 
when,  now,  and  after  what  manner ;  and  of  all 
other  articles  and  circumstances  concerning  the 
premises,  and  every  or  any  of  them,  in  any 
manner  whatsoever,  and  the  said  treasons,  and 
other  the  premises,  according  to  tbe  lawa  and 
cnatoms  of  England,  to  b^r  and  determine, 
and  to  every  of  them,  greeting :    fVe,  being 
willing,  for  certain  reasons,  that  all  and  singular 
indictments  and  iuquasitioas  of  whatsoever  fe* 
lonies  and   murders  whereof  Lawrence   earl 
Ferrers  viscount  Tamworth,  lata  of  tbe  parish 
of  Breedon,  in  tbe  county  of  Leieester,  is  in- 
dicted before  you  (as  ia  said),  bo  determined 
before  us,  and  not  elsewhere,  do  command 
you,  and  every  of  you,  that  you,  or  one  of 
yon,  do  send,  under  your  seals,  or  the  seal  of 
0*6  of  you,  before  us,  in  our  present  parlia* 
meat  immediately  after  tbe  receipt  of  this  our 
writ,  all  and  sin^lar  tbe  indactmenta  and  in- 
quisitions aforesaid,  with  all  things  touching 
the  saoM,  by  whataoever  naoM  the  said  Law- 
rence  earl    Ferrers  viscoont  Tamworth    is 
called  in  the  same,  together  with  this  writ,  that 
we  may  furtber  caose  to  be  done  thereon  what 
of  right,  and  aecording  to  the  law  and  custom 

of  England,  we  shall  see  (it  to  be  done.  Wit- 
nem  ourself  at  Wesnninster,  the  184h  day  of 
Marob,  in  the  SSrd  year  of  our  reign. 

**  YoRKE  and  Yorkb.*' 

**  To  the  justioea  assigned  to  enqnire  of  all 
tveaaoos,  murders,  &c.  commilted  witbin 
the  enmity, of  Laioeater,  a  writ  of  Certiofwri, 
to  certify  into  the  upper  bovse  of  pairlianMDt 
the  indiotasent  foond   befove  thtm  agaiiiat 
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Latrrenoo  earl  Ferrers  ibr  a^nrder,  retnmabla 
immediatelyi  before  tbe  king  in  parliament 

**  YoRitB  and  Yomu." 

Return. 

<*  By  order  of  tbe  Lords  spiritual  and  temporaf, 
in  parliament  assembled,  by  virtue  of  tbo 
witbid  writ  to  me,  and  others,  directed,  ]  send 
to  our  sovereign  lord  tbe  king,  in  this  present 
parliament,  under  my  seal,  the  indictment  and 
inquisition  within  mentioned,  with  all  thinga 
touching  the  same,  in  certain  sehedules  hero* 
unto  annexed,  as  I  am  witbin  commanded. 

"  H.  Batborst.'* 

**  Leice^enhire*  Be  it  remembered.  That  al 
the  goDoral  aession  of  our  lord  tbe  king,  of 
Oyer  and  Terminer,  holden  for  the  county  of 
Leicester,  at  the  caatie  of  Leicoster,  in  and  for 
the  same  county,  on  Friday  tbe  fourteenth  day 
of  March,  in  the  thirty-third  year  of  the  reign 
of  our  sovereign  lord  George  the  second,  noir 
king  of  Great  Britain,  and  so  forth,  before 
Henry  Bathurst,  esq.  oneof  the  justices  of  our 
said  lord  the  king,  of.  his  court  of  Gommoa 
Bench ;    Jan&es  Hewitt,,  esq.  one  of  the  ser* 
jeants  at  law  of  oor  said  lord  the  king,  and 
others  their  fellows,  jostices  of  our  said  lord  tbe ' 
king,  as8i|fned  by  letters  patent  of  our  said 
lord  the  king,  under  his  great  aeal  of  Great 
Britain,  to  them  and  others,  and  any  two  or 
more  of  them  made,  of  whom  our  said  lord  the 
king  would    have  the  said  Henry  Bathurst, 
esq.  and  James  Hewitt,  esq.  to  be  one,  to  en* 
quire  more  folly  the  truth,  by  tlie  oath  of  good 
and  lawful  men  of  the  county  aforesaid,  and 
by  all  other  ways,  means,  and  methods,  bj 
which  they  should  or  might  better  know  (as 
well  within  liberties  as  without)  by  whom  the 
truth  of  tbe  matter  may  be  tbe  better  known 
and  enquired  into,  of  all  treasons,  misprisiona  of 
treaaons,    insnrrectiom,    rebellions,   eounter- 
feitings, clippings,  wasbiags,  lalse  coinings, 
and  other  fltlsitiesof  the  moaica  of  Great  Bri« 
tain,  and  of  other  kingdoms   or  doiniuiona 
whatsoever;    and  of  all   mordera,   teloiueai 
manslaughters,  killings,  burglaries,  rapes  of  * 
women,  unlawful  meetings  and  conveoticlea, 
unlawful  uttering  of  words,  assembiies,  mia« 
prisions,  confeiieraeies,  faJee  al  legations,  traa* 
passes,  riots|,  routs,  retentions,  escapes,  ooD<^ 
tempts,   fiilsitjcs,  negligences,   coocealmenls» 
maintenances,  oppressions,  champarttea,  de«' 
oeits,  and  all  other  evil  doings,  oflfraoea,  and  iiK 
juries  whatsoever,  and  also  of  the  accessarice 
of  them,  within  the  county  aforeaaid  (as  well 
within  liberties  aa  witbout|  by  wbomaoever, 
and  in  what  manner  soever,  done,  committed, 
or  perpetrated,  and  by  whom,  or  to  whoo^ 
when,  how,  aad  after  what  aMmner ;  and  of  alt 
other  articles  and  ctroumstaeoea  oonceteing  the 
premises,  and  every  or  any  of  them,  ie  any 
manner  whatsoever;  imd  the  said  treasona, 
and  other  the  premiass,  according  to  tbe  lawa 
and  customs  of  £ag4ead,  for  thia  tiuie,  to  hear 
aad  determine,  by  the  oath  of  John  Grey,  Joha 
Palmer,  Tfaemas  Boothby  l«ie  eUsr,  William 
Pocfaift,  Nathan  Wrigbte^  Charlea  Skiymther 
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Bootbby,  Thomas  Boothby  the  youDger,  Jo- 
seph Craddock,  Edward  Parabam,  RoG^rs 
Redding,  Charles  Morris,  esqrs.  ;  iobn 
Smalley,  Richard  Walker,  John  Willows, 
James  silmey,  Thomas  Ayre,  Gabriel  Newton, 
and  Robert  Hames,  geotlemen  ;  good  and 
lawful  men  of  the  county  aforesaid,  then  and 
there  sworn,  ami  charged  to  enquire  for  our  said 
lord  the  king  for  the  My  of  the  same  county. 
**  Itts  presented,  that  the  bill  of  indictment 
bereunto  annexed  is  a  true  Bill." 

"  Blencowe." 


**  Leiceiterthire,    The  jurors  for  our  present 
•OTcreign  lord  the  king,  upon  their  oath,  pre- 
sent, that  the  right  honourable  Lawrence  earl 
Ferrers,  viscount  Tamworth,  late  of  the  parish 
of.Breedon,  in  the  county  of  Leicester,  not 
having  the  fear  of  God  liefore  his  eyes,  but 
being  moved  and  seduced  by  the  instigation  of 
the  devil,  on  the  18th  day  of  January,  in  the 
33d  year  of  tlie  reiffn  of  our  present  sovereign 
lord  George  the  3d,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland,  king,  de- 
fender of  the  faith,  and  so  forth,  with  force  and 
arms,  at  the  parish  of  Breedou,  in  the  county 
Of    Leicester   aforesaid,    in    and   upon    one 
John  Johnson,  in  the  peace  of  God,  and  of  our 
•aid  lord  the  king,  then  and  there  being,  telo- 
Diouslv,  wilfully,  and   of  his  malice  afore* 
thought,  did  make  an  assault,  and  that  he  the 
nid  Lawrence  earl  Ferrers,   viscount  Tam- 
worth, with  a  certain  pistol  of  the  value  of  two 
sbillbgs,  then  and  there  being  charged  with 
gunpowder,  and  a  leaden  bullet,  which  pistol 
he  the  said  Lawrence  earl  Ferrers,  viscount 
Tamworth,  in  his  hand'then  and  there  had 
and  held  at,  against,  and  upon  him  the  said 
John  Johnson,  then  and  there  feloniously,  wil- 
fally,  and,  of  his  malice  aforethought,  did  dis- 
charge and  shoot  off:    and  that  he  the  said 
Lawrence  earl  Ferrers,  viscount  Tamworth, 
with  the  leaden  bullet  aforesaid,  by  force  of  the 
ffunpowder  aforesaid  out  of  the  said  pistol,  by 
film  the  said  Lawrence  earl  Ferrers,  visoonnt 
Tamworth,  so  as  aforesaid  discharged  and  shot 
off,  him  the  said  John  Johnson,  in  and  uiwn 
the  lefl  side  of  the  said  John  Johnson,  a  little 
under  the  lowest  rib  of  the  said  John  Johnson, 
then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  strike  and  wonnd, 
giving  to  the  said  John  Johnson  then  and 
there,  with  the  leaden  bullet  aforesaid,  out  of 
the  said  pistol  so  as  aforesaid  discharged  and 
•hot  off,  in  and  upon  the  said  left  side,  a  little 
under  the  lowest  rib  of  the  said  John  Johnson, 
one  mortal  wound,  of  the  breadth  of  one  inch 
and  depth  of  four  inches:  of  which  said  mortal 
wound  the  said  John  Johnson,  at  the  said  parish 
of  Breedon,  in  the  said  county  of  Leicester,  did 
languish,  and  languishing  did  live,  until*  the 

*  The  meaning  of  tho  word  until  was  much 
litigated  in  the  case  of  the  King  against  Ste- 
vens and  Agnew,  Trin.  44  G.  3,  6  East  344, 
in  which  case  it  was  decided  that  the  word  may 
he  eonstnied  either  cxcloiire  or  inclusive  of 


19th  day  of  the  same  month  of  January,  in 
the  33d  year  aforesaid ;  on  which  said  19th 
day  of  January,  about  the  hour  of  nine  of  the 
clock  in  the  morning,  he  the  said  John  John- 
son, at  the  parisli  of  Breedon  aforesaid,  in  the 
county  of  Leicester  aforesaid,  of  the  mortal 
wound  aforesaid  died :  and  so  the  jurors  afore- 
said, upon  their  oaths  aforesaid,  do  say,  thit 
the  said  Lawrence  earl  Ferrers,  viscount  Tam- 
worth, the  said  John  Johnson,  in  manner  ind 
form  aforesaid,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  kill  and  mnrder, 
against  the  peace  of  our  said  lord  the  king,  bis 
crown  and  dignity." 

"  A  true  Bill — Witnesses,  Elizabeth  Borge* 
land,  Elizabeth  Stzon,  Elizabeth  l>olmaD, 
Sarah  Johnson,  Thoaias  Kirkland,  William 
Tomlinson. — Sworn  in  Court." 

Ltfrd  High  Steward.  Is  it  vbur  lordships* 
pleasure,  that  the  Judges  have  leave  to  be  co^ 
vered  f—Lords,   Ay,  ay. 

Cierk  qf  the  Crown,  Serjeant  at  Arms,  make 
proclamation  for  the  lieutenant  of  the  Tower  to 
bring  bis  prisoner  to  the  bar. 

Serjeant  at  Amu.  Oycz,  Oyez^  Oyezt 
Lieutenant  of  the  Tower  of  London,  briog 
forth  Lawrence  earl  Ferrers,  your  prisoner,  to 
the  bar,  pursiumt  to  the  order  of  the  House  of 
Lords. 

Then  Lawrence  earl  Ferrers  was  brouf^ht  to 
the  bar  by  the  deputy  governor  of  tbe  Tower, 
having  the  axe  carried  Iwfore  him  bv  the  gentle- 
man-gaoler,  who  stood  with  it  on  the  left  band 
of  the  prisoner,  with  the  edge  turned  from  bim. 
The  prisoner,  when  he  approached  the  bar, 
made  three  reverences,  and  then  fell  upon  bis 
knees  at  the  bar. 

Lard  High  Steward*  Your  lordship  may 
rise. 

Then  tlie  prisoner  rose  up,  and  bowed  to  his 
grace  the  Lord  High  Steward,  and  to  the  House 
of  Peers ;  which  compliment  was  returned  him 
by  his  grace,  and  the  lords. 

Then  proclamation  having  been  made  again 
for  silence,  the  Lord  High  Steward  spake  to 
the  prisoner  as  follows  : 

Lard  High  Steward,  Lawrence  earl  Ferrers; 
You  are  brought  to  this  bar  to  receive  your 
trial  upon  a  charge  of  the  mnrder  of  John  John- 
son ;  an  accusation,  with  respect  to  the  crime, 
and  the  persons  who  make  it  (thegrand  jury  of 
the  county  of  Leicester,  the  place  of  your  lord- 
ship's residence),  of  the  most  solemn  and  se* 
rioua  nature. 

Yet,  my  lord,  you  may  consider  it  but  ss  an 
accusation ;  for  the  greatest  or  meanest  subject 
of  this  kingdom  (sudi  is  tbe  tenderness  of  our 
law)  cannot  be  convicted  capitally,  but  by  a 

the  day  to  which  it  is  applied,  according  to  the 
context  and  sobiect  matter.  So  in  Pugb  v.  Dmf 
of  Leeds,  Cowp.  714,  it  was  held,  tlat  in  the 
phrase  '«  from  the  day  of  tbe  date"  tbe  word 
*  from'  might  be  construed  to  indode  or  exdodt 
the  day  of  the  date. 
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change  made  by  tweire  gfbod  and  lawfol  men, 
and  a  verdict  foand  by  the  same  number  of  his 
equals  at  the  lea^t. 

My  lord,  in  this  period  of  the  proceedings, 
while  year  lordship  stands  only  as  accused,  I 
touch  but  gently  on  the  offence  charged  upon 
joar  lordship  ;  yet,  ff»r  your  own  sake,  it  be- 
hoves me  strongly  to  mark  the  nature  of  the 
judicature  before  which  you  now  appear. 

It  is  a  happiness  resulting  from  your  lord- 
abip's  birth  arfd  the  constitution  of  this  country, 
that  your  lordship  is  now  to  be  tried  by  your 
peers  in  full  parliament.  What  greater  conso- 
fatioD  can  be  suggested  to  a  person  in  your  un- 
iiappy  circnmsbinces,  than  to  be  reminded,  that 
you  are  to  be  tried  by  a  set  of  judges,  whose 
sagacity  and  penetration  no  material  circnm- 
statices  in  evideuc^e  can  escape,  and  whose  jus- 
tice nothing  can  influence  or  fiervertf 

This  consideration,  if  your  lordship  is  con- 
scious of  innocence,  roust  free  your  mind  from 
any  perturbations  that  the  solemnity  of  such  a 
trial  might  excite ;  it  will  render  the  charge, 
heavy  as  it  is,  unerobarrassing,  and  leave  your 
lordship  firm  and  composed,  to  avail  yourself 
of  every  mode  of  defence,  that  the  most  equal 
and  humane  laws  admit  of. 

Your  lordship,  pursuant  to  the  course  of  this 
judicature,  hath  been  furnished  with  a  copy  of 
tlie  indictment,  and  hath  bad  your  own  counsel 
assti^ned ;  you  are  therefore  enabled  to  make 
such  defence  as  is  most  for  your  benefit  and 
advantage  ;  if  your  lordship  shall  put  yourself 
on  trial,  you  must  be  assured  to  meet  with  no- 
thing but  justice,  candour,  and  impartiality. 

Before  I  conclude,  I  am,  by  command  of  the 
fiouse,  to  acqnaint  your  lordship,  and  all  other 
persons  who  have  occasion  to  speak  to  the 
Court,  during  the  trial,  that  they  are  to  address 
themselves  to  the  Lonis  iu  general,  and  not  to 
any  lord  iu  particular. 

JLord  High  Steward.  Lawrence  earl  Fer- 
rers, Your  lordship  will  do  well  to  give  atten* 
tion,  while  you  are  arraigned  on  your  indict- 
ment 

Here  Earl  Ferrers  was  arraigned,  in  the 
form  of  the  said  Indictment,  against  him,  by 
the  Clerk  of  the  Crown  in  the  Rmg's- bench. 

Clerk  of  the  Crown,  How  say  you,  Law- 
rence earl  Ferrers,  Are  you  guilty  of  the  fe- 
lony and  murder  whereof  you  stand  indicted, 
or  not  guilty  P 

Earl  Ferrers.  Not  Guilty,  my  lords. 

CI.  of  the  Cr:  Culprit,  How  will  your  lord- 
ship be  tried  ? 

Earl  Ferrert.    By  God  and  my  peers. 

CI.  of  the  Cr.  God  send  your  lordship  a 
goc»d  deliverance. 

CI.  of  the  Cr.  Serjeant  at  Arms,  make  pro- 
clamation. 

Serf,  at  Arms.  Oyez,  Oyez,  Oyez!  AH 
manner  of  persons  that  will  give  evidence,  on 
behalf  of  our  sovereign  lord  the  king  against 
La\%rence  earl  Ferrers,  the  prisoner  at  the  liar, 
l«l  them  come  forth,  and  they  shall  be  beard ; 


for  now  he  stands  at  Uie  bar  upon  bis'  deli- 
verance. 

Lord  High  Steward,  My  lords,  the  distance 
of  this  place  from  the  bar  is  so  great,  that  I 
must  desire  your  lordships'  leave  to  go  down  to 
the  table  for  the  convenience  of  hearing. 

Lords.   Ay,  ay. 

Then  his  grace  removed  to  the  woolpack, 
and  delivered  the  white  staff  to  be  held  by  the 
gentleman  usher  of  tlie  black  rod  ;  who,  dur- 
ing the  whole  trial,  always  received  and  de- 
livered back  the  white  stan  upon  his  knee. 

Mr.Perrott.  (Afterwards  a  baron  of  the  Ex- 
chequer.) May  it  please  your  lordships ;  this 
noble  lora  Lawrence  earl  Ferrers,  the  prisoner 
at  the  bar,  stands  indicted  for  the  felonious  kill- 
ing and  murder  of  one  John  Johnson  ;  and  the 
indictment  sets  forth.  That  the  right  honour- 
able Lawrence  earl  Ferrers,  viscount  Tam- 
wortb,  on  the  18th  day  of  January,  in  the  SSd 
year  of  his  present  majesty's  reign,  with  force 
and  arms,  at  the  parish  of  Breedon,  in  the 
county  of  Leicester,  in  and  upon  one  John 
Johnson,  feloniously,  wilfully,  and  of  his  ma- 
lice aforethought,  did  make  an  assault ;  and 
that  a  certain  pistol  then  and  there  being 
charged  with  gunpowder  and  a  leaden  bullet, 
which  pistol  he  the  said  Lawrence  earl  Ferrers 
then  and  there  held  in  his  hand,  at,  against, 
and  upon  him  the  said  John  Johnson,  then  and 
there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  discharge  and  shoot  off;  and 
with  the  leaden  bullet  aforesaid,  by  force  of  the 
gunpowder  aforesaid,  out  of  the  said  pistol  by 
nim  so  discharged  and  shot  off,  the  said  John 
Johnson  in  and  upon  the  left  side  of  the  said 
John  Johnson,  a  little  under  his  lowest  rib,  then 
and  there  feloniously,  wilfully,  and  of  his  ma- 
lice aforethought,  did  strike  and  wound,  giving 
to  the  said  John  Johnson  then  and  there  wim 
the  leaden  bullet  aforesaid,  out  of  the  said  pistol 
so  as  afor^aid  discharged  and  shot  off,  in  and 
upon  the  said  left  side  a  little  under  the  low- 
est rib  of  the  said  John  Johnson,  one  mortal 
wound,  of  the  breadth  of  one  inch,  and  depth 
of  four  inches ;  of  which  said  mortal  wound  the 
said  John  Johnson  did  languish,  and  languish- 
ing did  live,  until  the  19lh  day  of  the  same 
month  of  January,  in  the  SSd  year  aforesaid ; 
on  which  day,  about  the  hour  of  niqe  of  the 
clock  in  the  morning,  he,  the  said  John  John* 
son,  cf  the  mortal  wound  aforesaid,  died ;  and 
so  the  jurors,  upon  their  oath,  do  find,  that  the 
said  Lawrence '  earl  Ferrers,  the  said  John 
Johnson,  in  manner  aforesaid,  feloniously,  wil- 
fully, and  of  his  malice  aforethoug-ht,  did  kill 
and  murder,  agiainst  the  peace  of  our  lord  the 
king,  his  crown  and  dignity. 

To  this  indictment  the  noble  lord,  the  pri- 
soner at  the  bar,  hath  pleaded  Not  Guilty,  and 
for  his  trial  hath  put  himself  upon  your  lord- 
ships, his  peers  here  present. 

We,  who  have  the  honour  to  serve  the  crow^ 
in  this  prosecution,  shall  call  our  evidence; 
and,  if  we  prove  the  fact  charged  by  this  in-* 
dictment,  we  doubt  not  but  your  lordships  will 
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JM  him  i^niltj,  and  gi?«  web  judgment  for 
the  same  as  sDall  be  just. 

Mr.  Attorney  General,*  May  it  please  your 
Iai4abi[i8,  I  am  likewise  of  counsel  for  the 
crowD ;  and  it  is  become  my  duty  io  conse- 

Jiueuce  of  that,  to  open  to  vour  lordships  the 
acts  and  circumstances  of  this  case,  out  of 
which  your  lordships  are  to  collect  and  find  the 
crifloe  that  is  charged  in  this  indictment 

The  noble  prisoner  stands  here  arraigned 
before  your  lordships  for  that  odious  offence, 
malicious  and  deliberate  murder.  There  can- 
jiot  be  a  crime  in  humao  society  that  deserves 
more  to  be  punished,  or  more  strictly  to  be  en- 
quired afler ;  and  therefore  it  is,  that  his  ma- 
jesty, the  great  esecutive  band  of  justice  in 
this  kingdom,  has  promoted  this  inquiry, 
whereby  all  men  may  see,  that  in  the  ISsse  of 
murder  his  majesty  makes  oo  diflbrence  be- 
tween the  greatest  and  meanest  of  his  subjects. 

The  firisoner  has  a  right,  from  bis  quality, 
to  the  prif  ilege  of  being  tried  before  this  nolne 
tribunal ;  if  be  is  innocent,  he  has  the  cfreatcst 
reason  to  be  comforted,  that  your  lordships  are 
bis  judges ;  for  that  nobleness  and  humanity, 
which  prompt  you  naturally  to  incline  towards 
mercy,  will  strongly  exert  themselves  io  the 
iirdlection  of  innocence.  But,  on  the  other 
Land,  if  the  prisoner  is  really  guilty  of  the 
charge,  his  case  is  truly  deplorable ;  because 
your  minds  cannot  be  deceived  by  the  false 
colouring  of  rhetoric,  nor  yonr  zeal  for  justice 
perverted  by  any  unmanly  compassion. 

This  impartial  disposition  in  your  lordships 
call  upon  the  prosecutors  to  observe  a  conduct 
wortby.of  this  noble  assembly ;  not  to  inlar|fe 
or  acgf  avate  any  part,  or  advance  a  step  be- 
yona  their  instructions;  hut  barely  to  state  the 
naked  focts,  in  order  that,  by  that  means,  your 
lordships  may  be  enabled  the  better  to  attend  to 
the  witnesses  when  they  are  called,  to  examine 
nnd  cross-examine,  andsifioot  the  truth  with 
more  accuracy. 

My  lords,  as  I  never  thought  it  nj  duty  in 
imy  case  to  attempt  at  eloquence,  where  a  pri- 
joner  stood  upon  trial  for  bis  life;  much  Jess 
shall  I  think  myself  justified  in  doing  it  before 
your  lordships ;  give  me  leave  therefore  to 
|iruceed  to  a  narration  of  the  foots. 

My  lords,  the  deceased  person,  Mr.  Johnson, 
I  find  to  have  been  employed  by  the  Ferrers 
family  almost  during  the  wliole  coarse  of  his 
life :  he  was  taken  into  their  service  in  bis 
jrouth,  and  continued  ki  it  anfortunately  to  the 
time  of  his  death. 

At  the  time  a  bill  was  passed  by  year  lord- 
^ipo  ^bout  twp  years  ago,  to  separate  lord 
Ferrers  from  his  ladj|r,  Mr.  Johnson  was  ap- 
pointed rsoeiver  of  his  lordship's  estates.  At 
,that  time  bis  lordship  seems  to  have  entertained 
M  good  opinion  of  him,  because  I  am  told  be 
was  appointed  receiver  at  bis  lordsbipi's  own 

*  Charles  Pinitt,  esq.  (aaerwards  lord  Cam- 
den, chief  justioa  of  C.  0»  and  lord  chao- 
^aUorJ 

a 


nomination ;  but,  very  soon  nIVer  he  became 
invest^  with  this  trust,  when  the  noble  lord 
found  there  was  no  possible  method,  -by  any 
temptation  whatever,  to  prevail  on  Mr.  John- 
aon  to  break  that  trust,  bis  lordship's  mind 
grew  to  be  alienated  towards  bim,  and  his 
former  friendship  was  converted  into  hatred. 

The  first  instance  of  his  locdsbip's  malice, 
that  will  be  produced,  will  be  bis  giving  him 
notice  to  quit  a  beneficbtl  farm  that  Mr.  John- 
son had  uMained  a  promise  of  from  the  earl,  or 
his  relations,  before  he  was  appointed  receiver ; 
but  when  it  appeared  that  the  trustees  had 
made  good  the  promise,  and  had  granted  him 
a  lease,  my  lord  was  obliged  to  deeist  from  that 
attempt 

Wnen  be  found  it  was  impossible  to  remove 
him  from  the  farm,  his  resezitment  against  Mr. 
Johnson  increased,  and  he  took  at  last  a  deter- 
mined resolution  within  himself  to  commit  the 
horrid  fact  for  wbich  he  now  stands  arraigned. 

Bfy  lords,  I  find  several  causes  assigned  by 
the  prisoner  for  this  indigoaiion  expressed 
against  the  deceased;  he  charieed  him  with 
having  colluded  secretly  with  his  adversaries, 
with  being  in  the  interest  of  those  be  was 
pleased  to  call  his  enemies,  and  instrumental  in 
procuring  the  act  of  parliament :  whether  these 
charges  were  justly  founded  or  not,  is  totally 
immaterial ;  such  as  they  were,  be  had  con- 
ceived them.  His  lordship,  who  best  knew  the 
malice  of  his  own  heart,  has  confessed  that  he 
harboured  these  sospicioos. 

Another  thing  be  suspected  was,  that,  io  ooo- 
federacy  with  Mr.  Bunlem  and  Mr.  Cunsos, 
he  agroed  to  disappoint  bis  lordship,  in  regard 
to  a  certain  contract  for  coal  snines.  These 
notions,  though  void  of  truth,  bad  so  poisoned 
his  lordship's  mind,  that  he  was  determined  at 
last  to  gratify  his  revenge  by  murder. 

This  determination  beiotf  once  settled  sod 
fixed  in  bis  mind,  your  lordships  will  see,  with 
what  art  and  deliberation  it  was  pursued :  not- 
withstanding these  seeming  causes  of  diagfu^, 
he  dissembled  all  apiiearaoce  of  ill- will  or  re- 
sentment; his  counietiaoce  towards  the  de- 
ceasetl  for  some  months  seemed  greativ  to  be 
cbans^ed,  and  his  behaviour  was  affaole  and 
good-humoured. 

The  poor  man,  deluded  with  these  appear- 
ances, was  brought  to  believe  he  was  in  oo 
danger,  and  that  he  might  safely  trust  himself 
alone  with  his  lordship. 

Matters  being  thus  prepared,  on  Sunday,  tbe- 
ISth  of  January,  the  prisoner  made  an  appoint- 
ment for  Mr.  Johnson  to  come  to  him  oo  the 
Fridsy  following. 

His  lordship,  thongh  the  appointment  was 
die  or  six  days  before,  remembered  it  perfect- 
ly ;  nay,  he  remembered  the  very  hour  he  was 
to  come,  and  took  his  measures  sccordingly ; 
for  your  lordships  will  find,  that  in  order  to 
clear  the  house,  Mrs.  Clifiord,  a  woman  who 
Uvea  with  his  lordship,  and  four  children,  were 
directed  by  him,  at  three  o'clock  precisely,  f^ ' 
absent  themselves ;  they  were  ordered  to  wslk 
out  tp  Mrs.  Cliffi>id'i  juuher,  about  Ik'o  ^^ 
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ftooi  mj  \M?9  hooie,  tod  not  to  ratnrn  tUl 
five,  or  kftif  «B  boor  aft«r  five. 

The  two  men-wrvaMs  likewke,  the  only  aer- 
▼aiils  of  that  tex  then  retidioff  with  bim,  were 
contrived  to  be  lent  out  of  ^e  way ;  so  thai 
when  Mr.  Johason  repaired  to  Stantoo,  my 
lonjps  hoiis^,  at  three  o'clock,  there  was  no  iier- 
in  the  boose,  except  his  lordsbipi  and  tnree 


Mr.  Johnson,  when  be  came  to  the  house, 
npt  ai  the  doori  and  was  receiTod  bjr  bis  lord- 
■lupi,  and  direded  to  wait  some  time  in  the  still 
feofld ;  then  his  lordship  ordered  him  into  the 
forkior,  where  they  boih  entered  together,  and 
4be  door  was  immediately  locked  on  the  in- 
nide. 

What  passed  in  that  interral,  between  the 
lime  of  Mr.  Johnson's  first  eoing  in,  fmd  the 
lime  of  his  being  ahot,  can  only  be  now  known 
to  your  lordships  by  the  noble  earPs  confession, 
which  baa  been  Tery  ample  indeed  upon  the 


After  Mr.  Johnson  bad  been  there  the  best 
Murt  of  an  hour,  one  of  the  maids  in  the  kitchen, 
Maring  some  high  words  in  the  partour,  went 
to  the  door  to  see  if  she  could  discoTer  what 
waa  doing ;  .she  listened,  and  heard  my  lord, 
•a  she  was  at  the  kiteben  door,  say,  Down 
upon  yonr  knees ;  your  time  is  oome ;  vou 
■aast  die ;  and  presently  after  heard  a  pistol  go 
off;  upon  that,  she  removed  from  the  ikitob^, 
and  retired  to  another  part  of  the  house ;  for 
aha  did  not  care  to  venture  into  his  lordship's 


Though  it  appeared,  afterwards,  that  Mr. 
Johnson  had  then  rseeived  that  wound  of  which 
he  died,  he  did  not  then  immediately  drojp ;  he 
aroae,  and  waaable  to  walk. 

Just  then,  my  lord  Ferren,  as  he  ooafeaied 
afterwards.  Mi  a  few  momentary  touches  of 
esmpaasion :  he  permitted  Mr.  Johnson  to  be 
led  up  steirs  to  bed,  till  better  asststance 
eouU  he  called;  he  soflfered  a  surgeon  to 
be  aettt  for,,  nay,  the  very  surgeon  that  Mr* 
Johnson  hiniself  had  desired*;  and  Mr.  John* 
son's  children,  by  his  lordship's  order,  wereao- 
qoainted  with  the  accident,  and  sent  for  to  see 


Mr.  Johnson's  daughter  was  the  firrt  person 
that  came ;  ahe  met  the  noble  lord,  and  the 
fast  greeting  she  had  from  htm  was,  that  he 
had  shot  her  ftther ;  and  that  he  bad  done  it 
on  porpoae,  and  deliberately.  Mrs.  Clifibrd, 
who  had  been  apprised  of  this  accident  by  the 
■Rvants,  came  nol  kMig  after ;  and,  in  an  hour 
•nd  urn  half,  or  two  hours,  Mr.  Kirkland,  the 
foigeon,  who  was  from  home  when  the  servant 
was  dispatohed,  and  at  a  neighbouring  village, 
hastened  with  the  best  expedition  he  could 
make,  to  Stanton.  When  he  came  to  Stanton 
he  met  my  lord  in  the  passage. 

Here  your  lordships  will  observe,  that  the 
Boble  lord's  conduct  and  behaviour,  from  this 
lime  to  the  time  that  Mr.  Johnson  was  removed 
to  his  own  house,  seemed  all  along  caioulated 
ibr  hk  escape  ;  and  that  the  only  anxiety  be 
fipressed  waa  the  diead  of  being  ariaBedi  and 
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bcought  to  pnnifibment  in  case  Mr.  Johnson 
should  die. 

Upon  Mr.  Rirkland's  first  appearance,  my 
loni  had  told^him,  that  he  had  shot  Mr.  John- 
son, and  that  be  had  done  it  coolly ;  he  desired 
he  might  not  be  seized  till  it  was  known  with 
certainty,  whether  Mr.  Johnson  would  die  or 
net;  and  threatened,  that  if  any  person  at- 
tempted to  seize  him,  he  would  shoot  them. 
Mr.  Ktrklaod  told  him,  be  would  take  care  that 
nobody  should  meddle  with  him. 

Mr.  Kirkland  was  then  brought  up  to  Mr. 
Johnson,  who  was  upon  the  bed ;  the  surgeon 
examined  the  wound,  and  .found  that  the  ball 
had  penetrated  a  little  below  the  ribs  on  the  left 
side ;  he  took  an  instrument  in  his  hand,  called 
a  director,  in  order  to  probe  the  wound :  here 
my  lord  interrupted  him,  and  said,  You  need 
not  be  at  that  trouble ;  pass  your  instrument 
downwards ;  I,  when  I  shot  off  the  pistol,  di- 
rected it  that  way ;  and  Mr.  Kirkland  found 
this,  upon  examination,  to  be  true ;  the  ball 
had  not  passed  through  the  body,  but  remained 
lodged  in  the  cavities  of  the  abdomen. 

When  my  lord  found  that  the  ball  was  in  the 
body,  he  grew  uneasy ;  for  he  was  appre- 
hensive that  the  ball,  if  it  remained  there, 
might  prove  fatef;  he  asked  Mr.  Kirkland,  if 
it  could  be  extracted ;  Mr.  Kirkland  told  him, 
from  what  he  observed,  it  would  be  impracti- 
cable to  extract  the  ball :  but  to  give  him  better 
hopes  he  told  him,  that  many  peraons  bajl  lived 
a  long  while  after  they  had  been  shot,  though 
the  baQ  bad  refhained  within  them. 

Presently  after  this,  the  surgeon  went  down 
stairs  to  prepare  a  fomentetion,  and  soon  tJ\er 
returned :  when  he  came  back  into  the  room, 
Mr.  Johnson  oomplaioed  of  the  strangury,  and 
found  a  considerable  difficulty  in  making  water. 
Tbis^  alarmed  his  lordship  again :  he  then 
asked  Mr.  Kirldand,  What  would  be  the  con- 
sequence, if  the  bladder  or  kidneys  were  hurtr 
Mr.  Kirkland  having  laid  down  his  rule  of  con* 
duct,  wherein  his  prudence  deserves  to  be  com- 
mended, answered.  That  though  the  bladder 
should  be  wounded,  or  the  kidneys  hurt,  there 
had  been  many  cures  performed  upon  such  like 
wounds. 

This  made  his  lordship  tolerably  easy :  he 
then  began  to  be  in  better  spirits,  which,  I  am 
sorry  to  say,  at  that  time  were  somewhat 
heightened  with  liquor :  for,  although  he  was 
cool  and  fresh  when  he  4id  the  fact,  yet  the 
nwment  it  was  done,  he  began  to  drink,  and 
continued  drinking,  at  tiroes,  till  twelve  o|clock 
at  night :  this  liquor,  however,  only  contributed 
to  raise  his  spirits,  without  disordering  his  un« 
derstending ;  for  he  appeared  to  be  complete 
master  of  himself  the  whole  day. 

After  Mr.  Kirkland  had  given  him  so  much 
encouragement,  they  together  went  down  to 
file  still  room ;  and  now  his  lordship  verily  be- 
fiering  that  Mr.  Johnson  would  recover,  he 
grew  (ess  cautious  in  avowing  the  deliberation 
with  which  he  did  the  fact,  and  declaring  all 
the  circumstances  that  attended  it 

And  here,  because  I  will  not  wrong  the  no- 
'     5M 
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ble  Inrd,  by  addiDir  a  rio^e  tetieir  (o  my  brief, 
your  lordships  shall  bear  bis  oon&ssion,  from 
thence,  in  his  ovrn  words. 

<*  Kirklaod,  says  he,  I  beiiare  JohnsoD  is  more 
frightened  than  hart;  my  intention  was  to 
have  shot  him  dead ;  bnt,  finding  that  be  did 
not  tall  at  the  first  shot,  I  intended  to  have  shot 
bim  again,  but  ihe  pain  he  complained  of  made 
me  forbear ;  there  nature  did  take  place,  in 
Opposition  to  the  resolution  1  bad  formed.  I 
desire  you  will  take  care  o(  bim  ;  for  it  would 
be  cruel  ndt  to  gire  him  ease,  now  I  ba?e  spared 
bis  life. 

"  When  you  speak  of  this  afterwards,  do  not 
My  (though  I  desire  be  may  be  eased  of  bis 
pam)  that  I  repented  of  what  I  hare  done  :  I 
am  not  sorry  for  it ;  it  was  not  done  without 
consideration  ;  I  own  it  was  premeditated ;  I 
bad,  some  time  before,  charged  a  pistol  for  the 
puqiose,  being  determined  to  kill  him,  for  he  is 
a  Tillain,  iind  deserves  death ;  but,  as  he  is  not 
dead,  I  desire  yon  will  not  suffer  my  being 
seized  ;  for,  if  he  dies,  1  will  go  and  surrender 
myself  to  the  House  of  Lords;  I  have  enough 
to  justify  the  actipn ;  they  will  not  excuse  me, 
but  it  will  satisfy  my  own  conscience :  but  be 
sure  you  don't  go  in  tfa'e  morning  without 
letting  me  see  you,  that  I  may  know  if  be  is 
likely  to  recover  or  not ;  I  will  get  up  at  any 
time  ;  at  four  o'clock  in  the  morning. 

**  To  thts  very  strange  and  horrid  declara- 
tion Mr.  Kirkland  answered,  by  promising  bis 
lordship,  that  he  would  certainly  give  him  the 
first  intelligence  touching  Mr.  Johnson's  con- 
dition ;  and,  as  it  was  proper,  for  very  prudent 
reasons,  as  well  with  respect  to  himself^  as  Mr. 
Johnson,  to  dissemble  with  bis  lordship,  be 
proceeded  further,  and  told  him,  that  be  would 
-give  a  favourable  account  of  this  matter.  The 
noble  lord  then  asked  htm,  what  he  would  say 
if  he  was  called  upon ;  be  told  bim  he  would 
say,  that  though  Johnson  was  shot,  that  he  was 
in  a  fair  way  of  recovery.  His  lordship  asketl 
Mr.  Kirkland,  if  be  would  madceoath  of  that  P 
He  said,  Yes. 

'*  Mr«  Kirkland  then  went  to  see  Mr.  John- 
ton  again,  and  found  bim  better;  they  then 
went  to  supper,  and,  during  the  time  they 
were  at  suppier,  his  lordship  mentioned  several 
other  particulars :  he  said,  be  was  astonished, 
that  the  bullet  sho«ld  remain  in  his  body  ;  for, 
aays  be,  I  have  made  a  trial  with  this  pistol, 
and  it  pierced  through  a  board  an  inch  and  a 
half  thick ;  I  am  astonished  it  did  not  pass 
through  his  body;  I  took  good  aim,  and  I 
held  the  uh:o\  in  this  manner ;  and  then  he 
abewe<l  Mr.  Kirkland  the  manner  of  bis  bold- 
ing  his  pistol." 

He  also  declared  the  grounds,  and  motlTes 
ff»r  his  killing  Johnson ;  that  he  had  been  a  vil- 
lain ;  that  he  was  in  the  interest  of  bis  ene- 
mies ;  that  he  had  joined  with  those  who  had 
injured  him,  and  taken  away  bis  estate,  by  an 
act  of  parliament ;  that  he  had  colluded  with 
Mr.  Curzon  and  Mr.  Burslem,  with  respect  to 
the  coal  contract. 
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Another  thing  be  mentiooid  with  respect  to 
the  farm ;  says  be,  I  have  long  wanted  ta 
drive  Johnson  out  of  the  fiutn ;  if  be  reoofim, 
be  will  go  back  to  Cheshire,  where  be  came 
from.  Mr.  Kirkland  said,  No  doubt  bal  tbii 
accident  woold  drive  him  home  again. 

Af^r  they  bad  sopped,  Mrs.  Clifford  camm 
into  the  room,  and  she  proposed,  that  Mr. 
Johnson  should  be  removed  to  the  Loan^ 
which  is  the  name  of  Mr.  Johnson's  house,  and 
lies  about  »  mile  from  Stanton ;  his  lordship 
refused  to  consent  to  that,  not  because  hm 
thought  Mr.  Johnson  might  be  hurt  by  the  re- 
moval, but,  to  use  his  own  words,  becaoae  bm 
would  haTe  bim  under  his  own  roof,  to  plagiM 
the  villain. 

When  sapper  was  over,  they  returned  back 
to  Mr.  Johnson,  who  was  then  under  th« 
greatest  uneasiness ;  he  wa&  restless,  and  tli» 
complaint  of  the  strangury  increased:  then 
my  lord  was  alarmed  agnin ;  be  enquired  of 
the  surgeon  what  would  be  the  conseqiiene^ 
in  case  the  guts  were  bbot  through?  Mr. 
Kirkland  gave  bim  a  favourable  answer,  that 
revived  bis  spirits ;  he  went  out  of  the  room, 
and  invited  Mr.  Kirkland  to  take  a  bottle  of 
port;  they  then  drank  together,  and  daring 
that  time,  the  same,  or  the  like  expressions 
were  repeated.  I  will  not  (rouble  your  lent- 
ships  with  them  again ;  but  be  all  along  de- 
clared, be  did  not  do  it  hastily,  but  coolly  and 
deliberately :  that  bis  intention  was  to  hare 
killed  bim  :  and  that  the  reason  why  he  did  it 
at  that  time  was,  because  be  would  not  ngn  a 
paper  of  recantation,  acknowledging  all  the  in- 
juries be  bad  done  brs  lordship. 

Thpy  then  again  returned  to  Mr.  Jofanses, 
after  they  had  driknk  out  the  bottle:  whether 
the  liquor  was  prevalent  or  not,  I  don't  know ; 
your  lordships  will  observe  what  followed :  hii 
bebaviour  to  the  poor  man,  though  he  lay 
there  under  the  surgeon's  hands,  was  totally 
changed,  and  his  resentment  grew  oatrageons ; 
my  lord  again  attacked  him  upon  the  aaaae 
charge  as  before,  compelled  bim  to  acknowled^ 
before  all  the  company  (of  which  his  daughter 
was  one)  that  be  was  a  villain ;  nay,  be  was 
about  to  drag  him  out  of  bed  upon  the  floor, 
which  would  hardly  have  been  prevented,  if 
Mr.  Johnson,  who  was  tutored  by  a  wink  from 
Mr.  Kirkland,  bad  not  said,  I  do  confess  I  aoa 
a  yillain :  my  lord  at  last  went  to  bed  ;  bnt»  be- 
fore he  departed,  be  said  with  great  earnests 
ifess  to  Mr.  Kirkland,  May  1  rely  upon  yoo? 
Are  you  sure  there  is  no  danger  P  May  I  go  Id 
bed  in  safety  ?  Mr.  Kirkland  said,  Yes,  year 
lordship  may.  When  his  lordship  was  gon^ 
pdor  Johnsoe  begged  to  be  removed  to  his  own 
boase.  Mr.  Kirkland  wished  it  as  much; 
for,  besides  that  be  could  not  have  that  free 
access  to  bis  patient  that  was  necessary,  if  he 
was  to  remain  there,  he  tliought  himself  in  the 
utmost  peril.  My  lord  bad  confessed  too 
moch,and  Kirkland  too  little;  so  that  if  Mr. 
Johnson  bad  died  there,  no  man  in  Mr.  Kirk- 
land's  sitnation  would  have  wished  to  bare 
beta  akme  witfi  his  lordabip,  cenipidmog  the 
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dangeroiM  ooiif€riatiM  tbat  had  ptned  be- 
tween tn6in« 

Mr.  Kirkland,  tbciefiire,  immediately  went 
to  the  Looat,  proenred  six  or  leren  armed  men, 
and  came  back  by  tiro  o'clock  in  the  morning^. 
They  removed  Mr.  Johneon,  pat  liim  into  a 
freat  chair,  and  wrapped  him  up  iu  blankets, 
and  so  conveyed  him  home.  Towards  mom- 
ins^  the  poor  man's  symptoms  grew  worse,  and 
Mr.  Kinland  then  went  away. 

Mr.  Johnson  lay  languishing  till  seven  or 
eight  in  the  morning,  and  then  died. 

In  the  mean  time  Mr.  Kirkland  had  pro-* 
cared  a  number  of  armed  men  to  go  down  to 
Stanton,  and  to  seize  his  lordship.  When  they 
came  there,  my  k»rd  was  jnst  out  of  bed ;  he 
bad  his  garters  in  his  hand,  and  was  seen  pass- 
ine  towards  the  stable.  The  horses  were  all 
Middled,  and  every  thing  got  in  readiness  for 
bis  escape. 

Mr.  Springthorpe  advanced  towards  him; 
and  when  his  lordship  found  he  was  really  to 
bfr  attacked,  he  fled  back  to  his  house,  and 
there  stood  a  siege  of  four  or  five  hours. 
While  he  was  thus  beset,  he  appeared  at  the 
gairet  windows,  and  thinking  himself  secure  in 
that  place,  he  began  to  parley,  and  asked, 
What  they  wanted  with  him  f  They  told  him, 
Mr.  Johnson  was  dead,  and  that  they  were 
come  to  secure  him.  He  said,  he  knew  that 
was  fiilse;  for  Mr.  Johnson  was  not  dead: 
that  he  wished  it  might  be  true ;  that  he  would 
not  believe  it,  unless  Mr.  Kirkland  would  de- 
clare it :  tbat  he  would  nay  no  regard  to  any 
body  ehe.  He  did  not  think  fit  to  surrender ; 
but  continued  in  the  house,  till  bethought  he 
had  ao  opportunity  of  escaping  through  the 
garden.  Ue  was  there  discovered  by  one 
Cutler,  a  collier,  who  was  a  bold  man,  and  de- 
termined to  take  him :  he  marched  up  to  him  ; 
and  tfaoagh  his  lordship  was  armed  with  a 
Unnderbuas,  two  or  three  pistols,  and  a  dag^r, 
hasabmitted  to  the  collier's  taking  him,  with- 
ont  nsaking  the  least  resistance  i  and  the  mo- 
ment he  was  in  co^ody,  he  declared  he  gloried 
io  the  ftct ;  and  again  declared,  that  he  in- 
fended  to  kill  Johnson.  He  was  then  carried 
ta  Mr.  Kinsey's  house,  and  remained  there  till 
after  the  coroner  sat  upon  the  body. 

I  mast  mention  to  your  lordships,  thai  upon 
Mr.  Hall,  a  clergyman's  being  introduced  to 
bim,  be  told  him,  he  knew  his  duty  as  well  as 
he  or  any  other  cler^man :  that  the  fact  he 
had  cofoimitted  was  coolly  and  deliberately 
done.  So  thai  your  lordships  see  bis  declara- 
tkrns  were  consistent  and  uniform,  from  the 
bcgioning  to  the  end. 

I  shall  neither  aggravate  nor  observe. 

These  are  the  circumstances  which  attended 
this  horrid  murder.  1  have  opened  them  iaith* 
lolly  from  my  instructkins.  The  case  is  rather 
stronger  than  I  have  made  it. 

The  witneases  are  to  acquaint  yoor  lordships, 
whether  I  have  opened  the  case  truly.  If  the 
evidence  comes  out  as  I  have  represented  it  to 
yoor  lordships,  then  your  lordships'  sentence 
moat  be  agreeable  to  law.  The  uobla  earl  at 
the  bar  must  bt  foand  gniity. 


If  he  has  any  defence,  God  forbid  that  he 
should  not  have  a  fair  opportunity  of  making  it. 
Let  him  be  heard  with  patience.  The  proee- 
cotors  will  be  as  glad  as  your  lordships  to  find 
him  innocent. 

The  evidence  is  to  determine ;  and  upon  that 
evidence  we  shall  leave  it. 

Mr.  Solicitor  General,  (the  hon.  Charle* 
Yorke,  esq.) 

My  lords,  we  will  now  proceed  to  call  oui* 
witnesses.  Call  Etizabeth  Burgeland.  [Who 
came  to  the  bar,  and  one  of  the  clerks  held  the 
book  to  her,  upon  which  she  laid  her  hand.] 

CI.    of  the  Cr.    Hearken   to    your   oath* 

*  The  evidence  that  you  shall  give  on  behalf  of 

*  our  sovereign  lord  the  king's  majesty,  against 

*  Lawrence  earl  Ferrers,  the  prisoner  at  the  bar, 

*  shall  he  the  truth,  the  whole  truth,  aod  nothing 

*  but  the  truth.    So  help  you  Gqd.'    [Then 
she  kissed  the  book.] 

Sol,  Gen.  My  lords,  This  witness  was  in  the 
house  at  the  time  when  the  fact  is  charged  to 
have  been  comipitted. 

£.  U,  S.  If  your  tordships  please,  the  derk 
may  ^o  down  to  the  bar,  and  repeat  to  your 
lordships  what  is  said  by  lord  Ferrers  or  the 
witnesses. 

Lords,    Ay,  ay. 

Earl  Ferrers,  My  lords,  there  was  some- 
thmg  said  by  the  gentleman,  counsel  for  the 
crown,  that  is  a  little  false,  relating  to  a  lease 
said  to  be  given  by  sir  William  Mer^itb  to  Mr. 
Johnson  ;  I  did  not  know  of  that  lease  previous 
to  this  fact;  there  were  other  matters  men- 
tioned that  are  not  right ;  I  will  not  take  up 
your  lordships'  time  to  answer  them  now,  but 
leave  that  matter  till  1  come  to  my  defence. 

Sol,  Gen,  My  lords,  whatever  bis  lordship 
thinks  material  m  his  ilefence,  he  will  have 
many  opportunities  to  offer. 

E,  Burgeland  examined  by  Mr.  Sol,  Gen. 

You  was  a  maid-servant  in  lord  Ferrers's 
bouse  the  11th  of  January  last?— Yes. 

Did  you  know  one  Mr.  Jofatoson  ? — Yes. 

Do  you  know  any  thing  of  Mr.  Johnson's 
being  employed  by  lord  Ferrers  f  Did  he  use 
to  attend  him? — He  sometimes  attended  my 
lord  Ferrers. 

Did  you  know  any  thing  of  his  being  ex- 
pected to  wait  on  lord  Ferrers  at  any  time  in 
January  last  ?— Yes. 

What  do  you  know  of  it? — I  know  he  cama- 
io  the  housp. 

Do  you  know  what  day  in  January? — I 
don't  know  what  day. 

About  what  time  of  the  day  was  it? — Aboot 
three  o'clock  in  the  afternoon. 

On  what  day  of  the  week  was  it  ? — Oil 
Friday. 

When  Mr.  Johnson  came,  who  let  him  inl*-^ 
I  let  him  in. 

What  did  he  say  ?-«~He  asked  whether  hia 
lordship  was  within;  1  told  him  he  was  in  his 
room. 

What  happened  after  that  f  Did  my  lord  ex* 
pect  him  ?•— I  believe  be  did. 
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When  be  Was  lel  io,  did  voa  go  with  him  f-^ 
No;  be  walked  up  to  me  room  dooTi  and 
knoeked  at  it  bimaeu. 

At  the  door  of  the  room  where  lord  Ferrera 
was  sitting  ?— Yes. 

Did  he  go  in  then?— No;  he  did  not  go 
iu  then. 

Did  lord  Ferrers  speak  to  him  f— Yes  ;<and 
tolH  him  to  walk  into  the  other  room. 

Do  you  know  any  thing  of  what  passed  be* 
tween  them  ? — I  cannot  say  any  thing  about  it. 

You  said  lord  Ferrers  expected  Mr.  Johnson, 
bow  do  you  know  he  expected  him  ? — Mrs. 
Clifford  told  me  in  the  morning,  that  Mt,  John- 
son Waste  come  to  bis  lordship  that  day. 

Did  you  hear,  or  do  youf  know,  any  thing  of 
what  passed  between  lord  Ferrers  and  Mr. 
Johnson,  when  Mr.  Johnson  went  into  my 
lord's  room  ? — No. 

Was  the  door  locked  or  open,  after  be  went 
into  the  room? — Locked. 

How  came  you  to  obsenre  that?— I  beard  it 
locked. 

Where  did  you  go  after  Mr.  Johnson  was  in 
the  room  with  lord  Ferrers  ? — Into  the  kitchen. 

Who  was  with  you  there  ?-wThe  other  maid* 
fervent. 

What  was  her  name  ?-^£tizabetb  Saaon; 
There  was  another  maid-servant  in  the  kitchen 
whep  he  went  in. 

Who  was  she?— Elizabeth  Dolman. 

After  that,  did  you  hear  any  thing  ?— I  did 
not  hear  any  thing  myself. 

Did  you  afterwards  bear  any  thing  of  what 
happened  ?  Do  you  know  whether  nir.  John- 
son  came  out  of  the  room? — I  cannot  tell  any 
tbin^f  of  it. 

Did  you  go  into  the  room  ?»I  did  not  go 
into  the  room  ;  I  was  not  out  of  the  kitchen. 

Did  you  hear  any  noise?— Ne;  I  beard  no 
Moise  at  all. 

Did  you  hear  any  pistol  go  off,  or  any  noise  ? 
—I  heard  a  pistol  so  off. 

What  did  yon  do  then  ?- When  I  heard  the 
pistol  go,  I  run  into  the  yard,  and  the  other 
maid-servant  with' me. 

What  happened  afterwarda?— We  stayed  in 
the  yard  a  while,  a  few  minutes,  and  came 
back  to  the  wash-house. 

Was  the  room  door  open  after  yon  beard  that 
aoise  ?— I  did  not  stay  uW  it  was  open. 

Did  you  stay  till  lord  Ferrers  came?-^My 
lord  came  when  we  were  in  the  wash-house, 
and  called. 

What  did  he  say  ?..He  hooped  and  hallooed, 
Where  are  vou  all  ? 

What  did  he  say  then?-rl  went  out,  and 
•said,  We  are  here,  my  lord;  he  asked  me. 
Where  we  had  been  ?  I  said,  in  the  Ueaobing- 
yard. 

Did  he  give  von  any  order  ?— He  ordered  that 
.we  sbouM  walk  down  to  the  house. 

Did  he  give  any  other  order  ?— He  sent  up  a 
maid-servaht  into  the  yard  to  fetch  the  man  m. 

Did  he  say  any  thing  of  Mr«  Johnson  ?— Not 
tiU  I  got  into  the  room. 

What  (|id  he  say  then  ?..He  wont  Bf  to  Mr. 
Johnson,  and  asked  bow  be  duL 
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What  did  Mr.  JeimsOD  say  ?-^Tbat  he 
a  d  ving  man,  and  desired  he  would  send  for 
children. 

Did  any  thing  else  pass  ?— That  is  all  I 
know. 

Who  dse  was  in  the  boose  besides  the  ssr* 
vants  yon  have  named  and  younelf ?*-Tbem 
was  nobody  in  the  house  but  us  three  when  Mr. 
Johnson  came;  and  bat  two  in  the  kitchen 
wiien  it  was  dope. 

What  other  servants  did  my  Uff6  use  to  keep? 
—One  man-servant,  an  old  oian  i  I  don't  knew 
whether  he  was  a  servant. 

Did  any  other  person  live  with  him  ?— Mil , 
Cliffocd,  and  the  four  yoon^  ladies. 

Were  they  all  out  at  the  Ume  when  this  hap- 
pened?—Yes;  they  were  all  out  but  tbe  two 
maids. 

Were  they  oot  bjr  aceident.  or  by  ordsr?— I 
do  not  know  any  thing  of  any  order. 

Did  yon  give  Mr.  Johnsoo  any  asristsnes  to 
carry  bim  up  to  his  room  ?— Yes ;  I  took  biB 
up  to  bed  by  the  arm,  by  his  k>rdship's  ordsr. 

By  Earl  Ferrers, 

Was  not  the  door  k>cked  before  Mr.  John- 
son came?— Yes. 

Has  it  been  locked  before  ? — It  has  several 
times,  when  my  lord  has  been  upon  bosiossf. 

Was  not  Mr.  Johnson  at  my  house  on  the 
Monday  ?•— Yes,  be  was  there  on  the  Monday. 

Did  you  hear  any  dispute  or  words  betwsis 
Mr.  Johnson  and  me  on  the  Monday?— Ne» 
1  did  not  bear  any  at  all. 

Had  not  I  pached  up  my  trunks,  inteodisg 
to  go  to  London  the  week  following  ?— Yes. 

On  the  Monday  whUe  he  was  ttare,  and  sent 
to  the  carriages  ?— Yes. 

Mr.  Oould.  Our  next  witness  Is  Elizabeth 
Saxon. 

EUzaheth  Saxon  sworn. 

Mr.  GfottU.  Did  you  live  with  lord  Feneis 
in  January  h«t?—&4aii.  Yes. 

Did  you  know  John  Johoeoo  ?— Yes. 

Do  yon  rvoiember  Mr.  Johnson's  oomiog  ts 
tofd  Ferrers  in  January  ?-^ Yes. 

Upon  what  day  ?— The  eighteenth. 

What  day  of  tbe  week  wan  it  ?— On  Friday. 

Who  was  in  the  house  when  be  cams?-* 
Nobody,  only  three  nusds  and  my  lord. 

What  time  of  the  day  did  he  MBe?--AliMt 
three  o'clock. 

What  was  beoome  of  the  rest  of  my  l<^* 
famUy  ?— I  don't  know :  Mis.  ChSmA  and  tbe 
misses  were  gone  out. 

How  long  were  they  gone  oot  befeie  Mr* 
Johnsoo  came ?-«Abottt half-  an  honr.       _,_^^ 

Do  you  know  the  reason  of  their  mf 

away  ?.^No;    my  knd  came  Into  tbe  stiU- 

hooas,  and  said  they  might  go  and  fetch  s 

walk 
How  long  waa  it  before  they  did  go  open  the 

walk  ?— They  went  directly.  .. 

What  time  of  day  did  nay  lord  gif«  »* 
leave  ?-^It  was  about  three  o'ckicfc.         ^^ 

Was  any  thing  mentioned  whose  tb^  wers 
to  go?— Mrs.  Clilfoii  asked  hun,  wlMth^ 
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iWv  mi^bt  go  to  iMr  fiiMitr'f  ?  tod  my  lord 
■aid.  Yes. 

Was  any  thing  noeotioiied  bow  long  tboT 
migbt  stav  ?— He  said,  tboy  might  slay  till 
fife,  or  half  an  hour  afUr. 

What  meo^servoBts  belonged  to  the  boose  P 
•^There  is  bot  one  boy  and  an  old  man. 

Where  were  they  f — I  cannot  tell. 

Were  they  in  the  honseP-oNo. 

When  Mr.  Johnson,  came  in,  in  what  room 
was  my  lord  Ferrers  ?— Jo  his  own  room< 

Where  did  Mr.  Johnson  go  when  he  came 
into  the  houseP — Ho  went  up  to  my  lord's 
room. 

Did  my  lord  appear  P-»My  lord  came  to  the 
door. 

Did  yon  bear  any  thing  said  by  my  lord  to 
Mr.  Johnson  P — No. 

Where  did  Mr.  Johnson  go  when  my  lord 
came  oat? — My  lord  came  out,  and  ordered 
him  to  go  into  the  still- house. 

What  became  of  my  lord  then  P— He  went 
iBto  his  room. 

How  long  did  he  stay  there  before  he  came 
oot  ac^inP— 1  don*t  know.:  may- be  a  few 
nioBtes ;  not  long  (  ton  mlnotes,  or  snob  a 
matter. 

When  he  came  ont  did  he  speak  to  Mr. 
Johnson  P — 1  don't  know  that  be  did :  I  did  not 
hear  him. 

Did  you  see  Mr.  Johnson  when  my  lord 
came  out  a  second  liroeP — No. 

What  became  of  Mr.  Johnson  P  Did  he  go 
into  any  room  with  my  lord  Ferrers  P-~l  know 
he  went  into  my  lord's  room. 

Was  the  door  locked  or  notp— *He  locked  to 
the  door  after  Mr.  Johnson  was  in. 

Did  you  hear  the  door  kicked  P— Yes,  1  heard 
it  locked. 

What  did  yon  hear  pass  in  that  room  ?«-^No- 
tbiDg  at  aU ;  I  did  not  hear  any  thing. 

Did  you  bear  any  expression,  any  words 
ased  by  my  lord  to  Mr.  Johnson  P— No. 

Did  you  bear  any  noise P— Yes;  I  heard 
them  very  loud  )  1  beard  my  lord  say,  Down 
on  yoor  other  knee,  and  declare  what  you  bavo 
acted  against  lord  Ferrers ;  and  then  the  pistol 
went  off;  and  1  and  the  other  maid  were 
frightened,  and  run  away. 

Did  you  hear  my  lord,  or  Mr.  Johnson,  say 
any  thing  more  in  the  room,  than  .what  you 
bare  mentioned  ?-^No. 


By  £ar^  Jerrsrt. 

Was  it  not  customary  for  Mrs.  Clifibrd  to 
speak  to  me  before  she  went  out  P — She  said. 
My  lord,  where  roust  we  go  to  P 

Was  it  customary  to  speak  to  me  ?— Yes. 

How  came  you  to  be  at  my  door  at  that 
time  P — 1  was  not  at  my  lord's  door. 

Lord  Matu/ield,  Who  was  the  other  maid 
that  was  with  yim  when  you  ovorr  beard  what 
pmned  in  my  lord's  room  P — Saxom.  The  other 
witness  that  was  here. 

Lord  Mamfield.  Had  that  other  servant  the 
opportonity  to  hear  as  yoo  bad  P   Was 


sbeaa  iioar  tiie  door,  listonbigmtboiaaio  way 
yon  was  P«<-&tfoa.  No,  she  was  not. 

Earl  Ferren,  Do  yon  know  what  timo  Mrs. 
Clifford  was  to  return  P-<-&mkmi.  Ab^ut  five 
o'clock,  or  half  an  hour  after  five. 

JSarl  Ftrrcn.  Did  not  Mrs.  CItffoni  very 
often  go'  out  abont  that  time  after  dmner,  alwat 
three  or  fi»ur  o'clock  P—iSbmm.  Yes. 

By  Earl  Morten. 

Earl  Morton.  You  said  in  the  first  part  of 
vour  evidence,  that  yoo  heard  my  lord  say  to 
Mr.  Johnson,  Down  on  your  other  koee.  My 
lord  Ferrers  asked  you,' how  you  came  to  bo 
near  the  door.  You  said,  that  you  was  not. 
Where  did  you  bear  it  i-^Saxou,  1  was  at  the 
kitchen  door :  I  was  no  nearer  than  the  kitchen* 

Yon  say,  that  lord  Ferrers  locked  bis  door  P 
—Yes. 

Was  it  cnstomary  for  him  to  lock  it  when 
people  were  with  him,  or  when  he  waa  alooo  f 
-«-I  don't  know. 

.  Did  yoo  ever  know  lord  Ferrers  lock  bk 
door  when  Mr.  Johnson  was  with  him  P-<^No. 

Earl  Fcrreri.  Did  you  never  know  that 
1  locked  the  door  when  I  had  company  with 
meP-^iSbxon.  No;  1  don't  know  that  his 
lordship  did  it  ever  since  I  came. 

"EmtI  Hardaick§.  You  have  sakl,  that  lord 
Ferrers  told  Mr.  Johnson  to  kneel  on  the  other 
knee ;  and  that  you  heard  it,  though  vou  was 
no  nearer  than  the  kitchen  door ;  What  dis- 
tance  was  there  between  the  kitchen  door  and 
the  door  of  the  room  where  lord  Ferrers  was  f 
— Saxon.  Not  a  great  way. 

Etitl  HardwicKe.  What  distance  was  it  P-«» 
Saxon.  It  might  he  ten  or  a  dozen  yards,  naay- 
be. 

Earl  Ferrers.  Was  there  not  a  thick  wall 
between  that  room  and  the  kitchsny  and  a 
chimney  ?— iSaJKMt.  Yes. 

Eligabeik  Dolmdn  sworn. 

Examined  by  Mr.  Nortom* 

Waa  you  servant  to  lord  Femes  in  Jaaoary 
last  P^Yeo. 

Did  you  know  Mr.  Jobnssn  the  daceaesd  ?-^ 
Yes. 

Do  Ton  remember  bis  oomiag  there  in  Ja- 
nuary Isst  P*«- Yes. 

What  day  of  the  month  was  it  P--*The 
eighteenth. 

What  time  of  the  day  P~-Abont  three 
o'clock 

Who  was  in  the  house  of  kwd  FeviwB  at  that 
time  P — ^Tbree  maids. 

Nobody  else  P— No. 

Was  not  his  kniisbip  tbeveP-*Yes. 

Do  you  know  where  the  rest  of  Iho  famOy 
was  at  that  timeP — 1  know  nothiB||[  of  that :  I 
believe  l|fs.  Cliffsid  and  the  children  were 
gone  ont. 

Do  you  knnw  wbetbor  Mr.  Johnson  vras  sai* 
nected  at  k>rd  Ferrers's  thai  dayP-— I  doa*l 
know. 

Was  yon  in  the  bonae  when  Mr.  JohlifB 
came  in  P-4.  was  m  tbo  kitohsn. 
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Who  let  bim  inr— EKzabelh  Bui^gfeland. 

Who  did  be  ask  for  ? — Lord  Ferrers. 

Did  you  or  Elizabeth  Burf|reluid  shew  bim 
to  lord  Ferreri  ?— Elizabeth  Burf^elaod. 

You  was  there P — I  was  in  the  kitchen. 

Did  you  hear  any  thing  that  passed  between 
lord  Terrors  and  Mr.  Johnson? — No. 

Did  voQ  bear  a  pistol  go  off  P — Yes. 

At  that  tioDO  where  were  lord  Ferrers  and 
Mr.  Johnson  P— In  my  lord's  room. 

How  long  had  Mr.  Johnson  been  in  my 
•lord's  room  before  you  beard  the  report  of  the 
pistol  P — May  be  about  half  an  hour. 

Was  you  there  when  Mr.  Johnson  went  into 
the  room  P-*^!  was  in  the  kitchen. 

Did  you  hear  the  door  locked*  P — Yes. 

How  did  you  hear  it  P  Was  there  a  spring, 
or  was  the  key  turned  ? — It  was  turned  with 
the  key. 

Did  you  bear  the  key  turned,  and  the  door 
locked  P^Yes. 

How  soon  did  yon  see  Mr.  Johnson  after  tlie 
fiistol  went  off  P — I  did  not  see  Mr.  Johnson 
till  after  he  was  laid  upon  the  bed. 

Did  you  see  lord  Ferrers  after  Mr.  Johnson 
was  laid  upon  the  bed  P — Yes. 

Did  vou  hear  any  conversation  between  my 
lord  and  Mr.  Johnson  at  the  time  Mr.  Johnson 
was  upon  the  bed  P — ^Lord  Ferrers  ordered  me 
to  go  up  and  see  what  Mr.  Johnson  would 
bare  done. 

Then  bis  lordship  was  not  in  the  room  at 
that  time  P— Not  then ;  be  cilme  in  after. 

What  passed  then  P  What  did  you  hear  be- 
tween them  P — I  went  up  stairs,  and  asked  Mr. 
Johnson  bow  be  did.  He  said,  be  was  Tery 
podrly. 

Was  lord  Ferrers  there  then  P— No. 

How  soon  did  be  come  inP — He  did  not 
come  in  till  after  I  bad  fetched  a  bed  out  of 
tbegarretjand  laid  it  on  the  bedstead. 

Did  you  hear  bis  lordship  say  any  thio^  to 
Mr.  Jqbnson  P— Yes ;  bis  lordsbip  told  him, 
that  be  would  shoot  him  through  the  head. 

Did  Mr.  Johnson  make  any  reply  to  that  P 
—He  said,  No  matter  how  soon,  my  lord. 

What  time  of  the  night  was  this  P— It  might 
be  between  four  and  fire  o'clock. 

Earl  Ferrers.  Did  not  I  send  yon  for  the 
bed,  and  order  it  to  be  well  aired  i'^Dolman. 
Yes. 

By  Lord  Raventworth. 

How  long  did  you  lire  with  my  lord  Ferrers 
before  this  supposed  accident  P— It  might  be 
two  months. 

Did  Mr.  Johnson  e?er,  during  the  time  you 
lired  with  my  lord  Ferrers  before  the  18th 
of  January,  to  your  knowledge,  come  to  lord 
Ferrers?— Yes ;  I  have  seen  bim  there. 

I  should  be  glad  to  know,  whether  from 
your  own  knowledge,  or  from  any  ^oorersa- 
tion  with  others,  you  had  any  reason  to  suspect 
t>r  beliere  that  lord  Ferrers  bore  Mr.  Johnson 
-any  ill-will ;  or  did  bis  lordsbip  erer  make  any 
complaint,  to  your  knowledge,  in  regard  to 
Mr.  JohDaoD  P— 'No ;  I  nerer  had. 


Tritd  of  Earl  Ferrertf 


[906 


I 


At  what  time  did  Mr.  JohMOii  eone  to  lord 
Ferrers  P — About  three  o'clock. 

When  lord  Ferrers  and  Mr.  Johnson  went 
into  the  room,  did  k>rd  Ferrers  appear  to  be  in 
liquor?— No,  not  at  all. 

When  you  was  in  the  room,  and  Mr.  John- 
son  said  he  was  but  poorly,  did  you  imagine  he 
was  shot  P— No. 

Did  lord  Ferrers  take  Mr.  Johnson  by  the 
wig,  before  be  said  be  would  shoot  him  through 
the  head  P— Yes. 

Did  you  bear  the  pistol  go  off;  and  where? 
— I  was  in  the  jrard ;  and  I  heard  the  pistol  go 
off. 

By  Lord  MansJUld. 

Did  yon  bear  any  part  of  the  con? enation 
between  lord  Ferrers  and  the  deceased  before 
tlie  pistol  went  off  P— I  did  not. 

Was  you  near  enough  to  have  heard  it,  if 
any  such  eonrersation  bad  passed?— I  wis 
not. 

Had  Elizabeth  Saxon,  from  the  place  wliera 
she  was,  a  better  opportunity  of  hearing  what 
passed  ?-— I  cannot  say. 

Where  waa  you  at  that  tinneP— •!  was  in 
theyard. 

Where  was  Elizabeth  Sazoa  ? — She  was  ia 
the  kitchen,  I  believe. 

What  was  the  distance  between  the  kitchea 
door  and  the  room  where  lord  Ferrers  and  the 
deceased  were?— I  cannot  justly  tell. 

Might  a  person  that  was  at  tbe  kitchen  door 
bear  any  eonrersation  or  words  which  pasted 
between  two  people  in  that  room  p— Yes. 

Was  it  as  far  off  as  to  that  bench  ? — Yes. 

Earl  Ferrers.  Did  you  ever  bear  any  oonyer- 
sation  that  passed  ui  my  roono,  at  ao;jr  tins 
when  I  liaa  company,  and  you  was  u  the 
kitchen?— JMsum.  I  bare  beard  talking. 

Could  you  distinguish  what  waa*  said  ? — I 
never  took  notice.  "* 

A  Lord.  Was  you  at  the  kitchen  door  when 
my  lord  Ferrers  and  Mr.  Johnson  were  in  bis 
room?— DoitsMfi.  I  was  in  the  kitchen. 

Did  you  hear  lord  Ferrers  tell  Mr.  JoboiOB 
to  kneel  on  the  other  knee  P— No ;  I  beard  no 
such  thing. 

Was  you  with  the  other  witness  at  tbe  time 
she  says  she  heard  these  words  P — 1  was  not. 

Lord  Mansiield.  I  desire  to  know  of  this 
witness,  whether  at  the  time  that  the  pistol 
went  off,  she  was  not  in  the  yard ;  and  tbe 
maid,  that  heard  the  conversation,  at  the  kitchen 
door  ?-•"  Dolman,   I  was  in  the  yard  then. 

Where  was  you  when  you  heard  the  key 
lock  the  door?— -I  was  in  the  kitchen. 

Lord  Jiiivetuworth.  You  say  you  was  in  the 
room  when  lord  Ferrers  went  up  to  Mr.  John- 
son, and  he  pulled  Mr.  Johnson  by  the  wig,  and 
said  he  would  shoot  bim  ;  how  long  was  thst 
fitMD  the  time  that  you  heard  the  pistol  go  off. 
-— DoAnan.  I  cannot  justly  say. 

What  space  of  time  waa  there,  from  tbe  tiflia 
that  you  saw  Mr.  Johnson  in  the  room,  to  tbe 
time  that  lord  Ferrers  came  and  pulled  him  by 
the  wig,  and  said,  he  would  shoot  him  tbrsog^ 
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the  head  f— 1  cftDBOtiay,  he  had  lain  upon  the 
bed  toiDQ  time. 

Sarah  Johnton  sworn. 

Sxamined  by  Mr.  Perrott. 

Yon  are  the  daughter  of  John  Jobnaon,  to 
whom  thta  acddent  happened  ?--  Yea. 

Was  your  father  concerned  in  lord  Ferren'a 
estate  ? — Not  that  I  know  of. 

Was  he  hia  steward  ? — He  did  lire  with  him, 
bat  not  within  theae  two  years. 

Did  be  reoeiTe  any  rentsf— For  nobody  bnt 
lord  Ferrers. 

Did  he  rent  any  farm  that  was  part  of  the 
estate  of  lord  Ferrers  ? — ^Not  that  I  know  of. 

Do  yoQ  remember  hia  going  to  lord  Ferrcra, 
at  any  time  in  January  last  ?^«On  the  18th  of 
January. 

Do  you  know  whether  lord  Ferrera  had 
been  with  your  father  any  short  time  before  the 
18th  of  January? — Lord  Ferrers  waa  at  our 
bouae  on  the  Sunday  before. 

Did  yon  hear  any  conferaation  that  pasaed 
between  lord  Ferrers  and  your  father,  on  that 
Sunday  ? — I  did  not ;  I  came  home  before  he 
waa  p^one. 

Did  you  hear  lord  Ferrers  say  any  thing  to 
Mr.  Johnson  ? — ^No ;  I  waa  not  in  the  room. 

Did  not  you  know  before  the  18th  of  Ja- 
nuary, that  yonr  father  waa  to  go  on  that  day 
to  lord  Ferrers's? — I  heard  my  father  say,  that 
he  waa  to  go  to  lord  Ferrers's  on  the  Friday. 

Do  you  Know  upon  what  occasion  he  was  to 
go?— No. 

Upon  whose  appointment  ?— No. 

Waa  you  sent  for  to  lord  Ferrers's  pn  the 
18tb  of  January  ?— Yes. 

At  what  time? — I  think  it  waa  between  four 
and  five  o'clock. 

Who  sent  for  you  ? — I  beliefe  it  waa  lord 
Ferrers. 

Who  was  it  that  came  for  you  ?— A  man 
that  waa  at  work  there. 

What  message  was  brought  to  you? — ^That 
I  most  come  down  to  the  hail  to  lord  Ferrers. 
.  Then  was  aoy  thing  said  about  your  father  ? 
—I  asked,  what  he  wanted  me  for  ?  and  he 
aaiH,  my  Ikther  was  taken  very  ill. 

When  you  got  there,  did  you  see  my  lord 
Ferrers  ?— Yes. 

What  did  be  say  to  you  ? — I  cannot  say :  I 
naked  him  how  my  father  was ;  be  ordered  one 
of  the  maids  to  go  up  atairs,  and  ahew  me 
where  my  f'i|ther  was. 

Waa  lonl  Ferrers  in  the  room  when  you  was 
with  your  father? — He  followed  me  up  di- 
tectiy. 

lo  what  condition  did  you  find  your  father  ? 
—He  was  in  bed;  but  be  did  not  say  any 
thing  to  me. 

Did  lord  Ferrers  say  any  thing  ? — When 
lord  Fenera  came  up,  be  said,  he  thought  be 
bnd  not  shot  him. 

Waa  any  thing  done  upon  that  ?-»Sometime 
after  that,  lord  Ferrers  came  up  again  ;  and  I, 
•r  he,  turned  the  dotbea  down  j  and  he  said. 


he  saw  he  had  shot  hum ;  and  throwed  aome- 
thing  out  of  a  bottle ;  I  don't  know  what  it 
was ;  he  poured  something  upon  it  out  of  a 
bottle. 

Who  poured  that  out  of  the  bottle  ?— Lord 
Ferrers. 

Did  he  tell  you  how  the  accident  happened  F 
*-He  did  not  then  aay  any  thing  about  that 

Did  he  at  any  time?— He  aaid,  he  did  ndt 
know  what  he  had  done ;  he  had  ahot  him ;  he 
said,  it  was  what  he  designed. 

Was  that  the  aame  day  or  af^erwarda  ?^The 
same  day. 

Did  lord  Ferrers  aay  any  thing  aboat  your 
father's  familj^  ?— He  said  he  would  take  care 
of  hia  family,  if  my  father  died. 

Waa  that  all :  waa  there  no  ifT^Be  said  he 
was  in  hopes  I  would  not  let  any  body  come  to 
take  him ;  that  he  would  take  care  of  the  far 
mily ;  that  he  would  not  go  out  of  the  house 
till  my  father  was  buried,  if  be  should  die. 

Do  you  know  of  any  thing  more  that  passed 
between  lord  Ferrers  and  you  about  your  fa- 
ther?— My  lord,  when  Mr.  Kirkland  waa 
aearcbiog  the  wound,  ahewed  him  which  way 
he  held  the  pistol  when  he  let  it  off. 

Did  lord  Ferrers  say  at  that  time  it  was  aa 
accident  ? — No ;  he  said  he  deaigned  it. 

Did  he  ^i?e  any  reaaon  for  it  ? — I  did  not 
hear  him  give  any  reason  for  it 

Do  you  know  whether  your  father  waa 
e?er  serfed  with  any  notice  to  quit  a  farm  ?<— 
Yes. 

What  farm  was  that  ?— The  farm  he  lived  in. 

Whoae  estate  was  it  ? — Lord  Ferrers's. 

Who  ga?e  him  that  notice? — Either  lord 
Ferrers  or  Mr.  Clifford ;  Mr.  Clifford  gate  it 
me ;  they  were  both  together. 

la  that  the  paper?  [Paper  produced.]    Yes. 

Paper  read. 

'<  I  do  hereby  giro  you  notice  to  quit  your 
farm  at  Lady-day  next  ensuing,  or  six  months 
after  the  date  hereof,  Norember  the  7th,  ITSS^ 
agreeable  to  your  lease  granted  to  me, 

«*  Richard  Clifford." 

Was  lord  Ferrera  by  when  that  waa  given  to 
you  ? — Yea. 

Did  you  hear  any  thing  ptid  about  that 
farm  ? — No. 

Whose  hand-writing  is  that  ? — (Shewing  her 
the  body  of  the  paper)  Tbia  is  lord  Ferrers's,  I 
believe. 

Did  you  ever  see  lord  Ferrers  write  ? — No. 

When  you  waa  up  in  the  room  with  Mr. 
Johnson,  do  you  remember  any  body  attempt- 
ing to  pull  the  clothes  off? — Lord  Ferrers  at- 
tempted to  pull  them  off. 

What  time  waa  that  ? — 1  cannot  say ;  about 
ten  or  eleven  o'clock. 

Do  you  know  of  any  occasion  that  was  given 
for  my  orld's  attemptmg  to  pull  the  clothes  off 
your  rather? — I  caauot  say  what  was  the  rea- 
son of  it. 

What  had  passed  liefore  that? — I  cannot 
tell :  lord  Ferrera  seemed  to  be  very  angry  be- 
fore ;  but  I  cannot  tell  what  about 


911] 


33  GEORGE  XL 


Trial  of  Earl  Ferrerty 


[918 


Did  my  lord  Ferrers  pull  off  the  cloUies  *^ 
He  did  not  pull  them  off. 

Hoir  did  that  happen  f«— I  catehed  bold  of 
tbeni. 

Do  yoa.rememher  any  thing;  that  lord  Fer- 
rers said  at  the  time  that  he  adempted  to  pull 
off  the  clothes? — He  said  he  knew  him  to  be  a 
TiUaln,  and  that  he  had  acted  things  against 
bim,  that  were  not  right. 

Did  your  father  say  any  thing  to  you  about 
lord  Ferrers's  having  shot  him  ?— I  don't  re- 
member he  did. 

Did  not  your  father  tell  you,  that  lord  Ferrers 
liad  shot  bim ;  and  that  he  beliered  he  should 
die  f — I  heard  him  say,  he  beliered  he  should 
die ;  but  I  did  not  hear  htm  say,  that  lord 
Ferrers  had  shot  him.  I  do  not  remember  it. 
My  lord  said,  he  knew  the  pistol  to  be  a  good 
one,  he  had  shot  through  a  board  with  it. 

Was  any  body  by  when  lord  Ferrers  said 
that  he  had  shet  him,  and  that  it  was  what  he 
designed  P — Mr.  Kirkland  was  by. 

Earl  Ferrers*  Do  you  think  that  I  was  sober 
when  I  came  into  the  room  where  your  father 
iffas  f — JoAiuon.  At  the  time  I  came  io,  I  think 
his  lordship  was, 

Mr.  Perrott.  At  the  time  iff  this  confession  f 
'^Johnton.  I  cannot  tell :  I  think  he  was  not 
quite  sober  when  he  said  that 

Lord  Talbot,  1  beltere  the  confusion  of  this 
unhappy  witness  has  occasioned  an  apparent, 
though  not  an  intentional,  rariation  in  tier  eri- 
dence;  therefore  I  desire  she  may  be  askcxl 
again  about  the  fkrm. 

Mr.  Perrott,  Did  you  know  of  your  father's 
renting  a  farm  of  lord  Ferrers  ?— JoAiuoit.  He 
rented  no  farm  but  what  he  bad  of  lord  Fer- 
rers. 

Mr.  Perrott.  And  did  he  rent  one  of  him  ? — 
Miuon.  Yes. 

Mr.  Perrott.  You  was  asked  at  first  about 
tiie  lease;  he  might  hare  the  farm  and  not 
the  lease.— sToAnfon.  He  had  a  lease ;  but  I 
believe  he  had  it  but  the  last  year. 

Lord  Raventmorth,  I  agree  with  the  noble 
lord,  that  there  is  a  particular  tenderness  in  the 
situation  of  this  witness ;  but  imagine  your 
lordships  are  desirous  of  knowing  as  many 
particulars  as  may  be  relating  to  this  unhappy 
affair ;  therefore  I  desire  this  witness  may  be 
asked,  whether  she,  at  any  time,  near  the  time 
of  the  decease  of  her  rather,  did  hear  her 
lather  express  any  degree  of  uneasiness,  or  ap* 
prehension,  from  his  beinff  to  wait  upon  lord 
Ferrers  f — Johruon,  No,  l  nerer  heard  him 
gay,  that  he  was  afraid  of  going  to  lord  Fer- 
rers*s. 

Att,  Gen.  My  lords,  we  will  now  call  Mr. 
Curzon  to  pro? e  the  body  of  the  notice  that 
has  been  roul,  to  be  all  of  lord  Ferrers's  hand- 
writiuflf. 

Ean  Ferrert.  I  do  not  deny  it  I  hope  the 
witnesses  may  be  detained  by  your  lorJships, 
in  case  I  should  think  proper  to  call  them 
•gain. 

Ait,  Oen,  My  lord,  We  will  take  care  that 
they  ahali  bt  forthoomiog. 


Tkomoi  Xtrft/aiu^  sworn. 


Examined  by  Mr.  Attorney  General, 

What  is  your  profession,  or  occupation  P— A 
surgeon. 

VVhere  do  you  chiefly  practise  ? — At  Ashby 
do  la  Zonch. 

How  far  is  that  from  lord  Fenrers's  house  st 
Stanton  .^^Two  computed  miles. 

Do  you  know  the  noble  earl  at  the  bar?-* 
Yes. 

How  long  have  you  known  him  P— I  hare 
known  him  many  years.  I  hare  been  em- 
ployed for  his  lordsliip  about  nine  years. 

Did  you  know  Mr.  Johnson  the  deceased  P— 
Yes. 

How  long  did  you  know  bimP — I  bare 
known  him  a  great  many  years.  I  have  beea 
intimately  acquainted  with  him  ten  or  elereo.  • 

Had  he  any  employ  under  my  lord  Feners, 
or  any  part  of  his  family  P— I  believe  so. 

What  was  his  employ? — Steward. 

Did  you,  in  the  month  of  January  last,  lee 
Mr.  Johnson  or  my  hnrd  Ferrers  ?— I  saw  tb«m 
together. 

At  what  time  io  that  month  in  particukrP— 
The  18th  of  January. 

What  day  of  the  week  ?— On  Friday. 

Upon  what  occasion  did  you  see  the  one  or 
the  other?— I  saw  Mr.  Johnson  to  take  care  of 
a  wound  he  had  reoeived  in  his  leA  side. 

Who  sent  for  you.?— They  told  me  thst  lord 
Ferrers  had  sent  for  me. 

Who  was  sent  for  you  P  What  was  his 
name  P — I  have  since  found  that  his  name  is 
Henry  Wales. 

At  what  time  did  you  receive  that  message  ? 
—About  five  o'clock  in  the  afkemoon. 

Where  was  you  at  that  time  P — At  Caleortoiu 

How  far  is  that  from  Stanton  P-*A  mile  and 
a  half,  or  a  mile. 

Did  you  go  directly  to  Stanton  P — I  went 
fijrst  to  the  I^unt 

What  place  was  that? — ^The  place  where 
Mr.  Johnson  lived. 

How  tar  is  that  from  Stanton  ?— I  think  half 
a  mile,  or  it  may  be  a  little  more. 

Did  you  hear  any  thing  there? — I  first 
heard  at  the  Lount,  that  Mr.  Johnson  wss 
shot ;  the  boy  that  came  for  me,  told  me  that 
he  was  sent  to  me  from  my  lord. 

Did  you,  when  you  came  to  the  Lount,  and 
had  had  this  intelligence,  proceed  to  Stanton? 
—Yes. 

When  you  came  there,  who  did  you  see  ?--» 
I  met  one  of  the  servant  girls  in  the  close  next 
to  the  yard. 

What  was  the  girl's  name?— I  cannot  tell*; 
it  was  dark. 

Did  any  thing  pass  thereP-*She  said  my  lofd 
had  been  charging  guns  and  pistols. 

What  happened  next?— I  beard  my  lord 
calling  out  in  the  yard,  Who  is  there?  i  im- 
inediately  spoke  to  his  lordship;  he  ordered 
me  to  come  along.  I  went  to  him  ;  he  told 
me,  he  had  shot  Johnson,  and  desired  I  would 
go  and  take  oare  of  him.    As  we  went  atoog^ 
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bis  lordsliip  Retired  I  would  not  suQer  him  to 
lie  wiz^,  because  Jobnsoo  was  not  dead  ;  and 
if  any  body  ofiered  to  seise  him,  he  would 
shoot  them. 

What  answer  did  yon  make  to  that? — I  told 
bis  lordship,  that  nobody  should  meddle  with 
bim.  I  then  went  up  stairs ;  and  upon  seein|£ 
Mr.  Johnson,  and  that  he  had  lost  no  blood,  I 
bled  him. 

Did  Mr.  Johnson  make  anjr  complaint? — 
He  complained  of  a  violent  pain  in  his  botvels. 

Did  be  at  that  time  say  that  he  had  receired 
any  wound,  and  where  was  it? — I  looked,  and 
found  the  wound  below  the  lowest  rib,  on  jiis 
left  side. 

How  \vge  was  that  wound  ?— I  put  my  little 
fittgerlnto  it.  I  then  took  a  director  to  search 
the  wound.  Afy  lord  told  me,  Mr.  KJrkland, 
yon  must  pass  voor  instrument  slanting  down- 
wards, I  held  tne  pistol  in  this  manner  when  I 
shot  bim.  After  tliat  my  lord  asked  me,  whe- 
ther 1  could  6nd  the  bsll  P  I  said  No,  it  vras 
lodged  in  the  abdomen ;  and  aHer  this  he  again 
asked  me,  if  I  could  not  extract  it  ?  I  told  his 
lordship,  I  belie? ed  it  would  be  better  to  remain 
where  it  was  (indeed  I  looked  upon  it  imprac^ 
ticable  to  extract  it.)  My  lord  asked  me  then, 
what  would  be  the  consequence,  of  the  ball's 
IjUkg  ID  the  abdomen  ?  1  told  him,  that  balls 
ofteo  lay  there  many  years,  without  giving  «any 
disturbance :  with  this  my  lord  seemed  satis - 
Bed,  and  said,  he  knew  they  would. 

Was  there  any  surprize  expressed  by  any 

dv  at  the  ball's  being  lodged,  or  any  thing 
nid? — I  cannot  say  there  was. 

Was  any  thing  said  concerning  the  goodness 
of  the  pistol?— My  lord  asked  me,  if  the  ball 
Jiad  oot  gone  through?  I  told  him  No.  He 
jaid,  he  wondered  it  had  not;  for  this  pistol 
had  carried  a  ball  through  a  board,  and  broke 
the  bricks,  or  wall,  I  don't  know  which. 

Was  Mr.  Johnson  by,  and  did  he  hear  what 
passed  ? — Yes,  be  did. 

•Did  this  oroToke  bim  to  utter  any  thing  ? — 
He  did.  My  lord  went  out  of  the  room  at  that 
time,  and  Mr.  Johnson  said.  What  a  villain 
this  is ! 

Did  you  order  any  thing  to  be  prepared  for 
the  dressing  of  the  wound? — I  dressed  the 
wound ;  it  had  already  been  dressed.  There 
was  tL  dressing  upon  it.  I  ordered  a  fomenta- 
tion, and  what  otner  things  I  thought  proper. 
J  tbeo  went  down  stairs.  My  lord  told  m6,  he 
thought  Johnson  wss  more  frighted  than  hurt. 

Did  jw>u  both  go  down  stairs  ? — No,  we  did 

JWt 

You  said  it  bad  been  dressed  before,  what 
iwas  that  drefsiog?— 1  believe,  though  I  am 
not  certain,  it  was  arquebusade. 

Wss  there  any  plaister  found  upon  it? — To 
ib^  best  of  iny  remembrance  there  was  not. 

Was  there  a  rsg  upon  it? — I  belief e  there 
.wss ;  a  «^  that  had  i^en  dipt  in  arquebusade. 
After  my  lord's  telling  me,  that  Johnson  was 
more  frighted  than  hurt,  he  said,  he  intended 
to  have  shot  bim  dead,  and  tbat,  seeing  he  did 
jsotfall  at  first,  be  imende/d  to.sboot  bim  aq^aio ; 

VOL.  XIX. 


bat  the  paitt  be  Qomplsiaed  of  made  bim  for- 
bear. Says  he.  There  nature  did  take  place, 
in  opposition  to  the  resolution  I  had  formed. 
And  ssys  he.  It  is  cruel  not  to  giv^  him  ease, 
now  I  have  spared  his  life ;  therefore  I  desire 
you  would  do  all  you  can  for  him.  One  thing 
I  omitted  to  mention,  while  I  was  up  stairs. 
My  lord  desired  I  would  take  all  the  care  ima- 
ginable of  Mr.  Johnson ;  that  he  would  send 
one  of  his  servants  for  any  thing  I  wanted. — I 
foigot  to  relate  to  your  lordships,  that  my  lord 
was  in  liquor  when  I  saw  him.  He  desired, 
when  I  spoke  of  this  affair,  that  I  wouhl  not 
say,  though  he  desiretl  roe  to  ease  him  of  his 
pain,  that  he  repented  of  what  he  had  done. 
He  was  not  sorry  for  it ;  for  he  owned  it  was 
premeditated;  that  he  intended  to  shoot  him, 
ror  he  said  he  was  a  villain,  and  deserved  death. 
But,  says  he,  as  he  is  not  dead,  1  desire  yoa 
will  not  suffer  ipy  being  seized  ;  for,  if  he  dies, 
I  will  ffo  and  surrender  myself  to  the  House 
pf  Loi^s :  1  have  enough  to  justify  the  action : 
perhaps  they  msy  not  excuse  me,  but  it  will 
satisfy  my  own  couscience. 

Did  he  say  any  thiug  about  his  going  away, 
or  not  going  away,  the  next  morning  ? — He 
told  me  thus :  Kirklaud,  be  sure  you  don't  go 
away  in  the  morning  before  I  have  seen  you. 
I  will  get  up  at  four  o'clock,  or  at  any  time 
that  you  call.  I  told  his  lordship  I  would  let 
bim  know  before  I  went. 

What  particular  complaint  did  Mr.  Johnson 
labour  under  when  you  went? — A  pain  in  his 
bowels. 

What  other  complaints  bad  he? — A  stran- 
gury.   A  difficulty  of  «nakiog  water. 

What  did  my  lord  Ferrers  say  upon  that  ? — ' 
He  asked  me :  **  Kirkland,  don  t  you  think  that 
the  bladder  or  kidneys  are  wounded?"  And 
what  would  be  the  consequence  ?  I  set  it  in 
such  a  light  as  to  make  htm  believe  that  they 
might,  and  no  bad  consequence  ensue. 

Was  that,  or  was  it  not,  your  rule,  upon 
which  yon  represented  things  in  this  light?—* 
I,  immediately  from  the  time  of  Aoy  seeiug  Mr. 
Johnson,  thought  he  would  be  dead  ;  but  t 
thought  it  prudent  to  deceive  my  lord  for  our 
safety. 

Was  my  loni  satisfied  with  this  flattering  ac- 
count that  you  gave? — ^Yes,  he  seemed  satisfied. 

Were  any  orders  given  to  get  things  in  rea- 
diness ?  any  orders  for  the  horses  ? — I  don't 
know  any  tbing  but  what  tlie  servants  told  me< 

Did  any  discourse  pass  between  you  relating^ 
to  their  seizure  of  my  lord's  person  ? — My  lord 
did  desire  that  I  would  take  care  he  was  not 
seized,  and  I  promised  him  I  would. 

Did  you  tell  him  how  you  meant  to  repre^ 
sent  it  ?— ^My  lord  asked  me,  what  I  should 
say  upon  the  occasion,  if  I  was  called  upon  ?  1 
told  bis  lordship  that  I  should  say,  that,  though 
Mr.  Johnson  was  shot,  yet  tliere  was  a  great 
probability  of  his  recovering;  and  that  i 
thought  there  was  no  necessity  of  seizing  his 
lordship.  His  lordship  then  asked  me,  if  I 
would  make  oath  of  that  before  a  justice  of  the 
peace,  if  1  was  called  upon  ?  I  said,  Yes. 
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Whera  was  thit  P  and  aboat  what  part  of  the 
Digbt  did  the  last  conversation  pass  ? — It  was  in 
the  parlour. 

What  time  was  itP  Was  it  an  hour  before 
supper  P — I  think  this  was  1)efora  supper ;  hut 
it  was  repeated  before  and  after  supper. 

Did  my  lord,  in  this  discourse,  say  any  thing 
relating  to  Mr.  Johnson  P-— He  told  me,  that 
Mr.  Johnson  had  long  been  a  villain  to  him. 
He  said,  he  began  his  villainy  in  1753 ;  that  he 
assisted  in  procuring  the  act  of  parliament; 
that  he  was  in  the  interest  of  his  enemies; 
that,  on  Mr.  Johnson's  first  coming  there  in 
the  afternoon,  he  ordered  him  to  settle  an  ac- 
count He  then  told  him,  Johnson,  you  have 
been  a  villain  to  me ;  if  you  don't  sign  a  paper, 
confessing  all  your  viuainy,  I'll  shoot  you. 
My  lord  told  me  Johnson  would  not  sign  one. 
Therefore,  says  he,  I  hid  him  kneel  down  on 
his  knees  to  ask  my  pardon.  I  said.  Johnson, 
if  you  have  any  thmg  to  say,  speaK  quickly. 
Then,  says  ho,  I  fired  at  him.  I  know  he  did 
not  think  f  would  have  shot  him ;  but  I  was 
determined  to  do  it.  I  was  quite  cool.  I  took 
aim ;  for  I  always  aim  with  a  pistol  in  this 
manner. 

Did  any  thing  pass  in  reference  to  the  farm  ? 
— My  lord  told  me  he  had  long  wanted  to  drive 
Johnson  out  of  his  farm ;  and  that  he  iroairin- 
ed,  after  be  recovered,  he  would  go  into  Che- 
shire, from  whence  he  came,  and  give  him  no 
more  disturbance.  He  said  be  had  long  in- 
tended to  shoot  him :  that  the  chief  reason  he 
did  it  at  this  time  was,  an  affair  between  Mr. 
Corzon,  Mr.  Burslem,  and  his  lordship.  But 
the  greatest  part  of  this  discourse  was  at  the 
time  that  my  lord  was  full  of  liquor. 

Was  he  so  full  of  liquor  as  to  be  deprived  of 
his  understanding P — I  tliiiik  not;  beseemed 
to  understand  very  well  what  he  did. 

Was  he  in  liquor  when  you  first  saw  him  ?— 
Yes ;  not  much. 

Did  he  continue  drinking  during  the  time 
you  saw  him  f— He  was  drinking  porter ;  they 
said  it  was  porter. 

Did  you  go  to  Mr.  Johnson  again  f^-Yes ; 
after  supper  I  went  up  stairs  to  Mr.  Johnson ; 
nothing  material  |»assed ;  but  my  lord  enquired 
what  1  thought  of  Mr.  Johnson ;  and  upon  my 
setting  things  in  the  light  I  thought  I  should, 
my  lord  seemed  very  well  satisfied. 

Was  any  thing  said  about  the  bowels  or  gutsP 
—My  lord  asked,  if  the  bowels  were  wounded, 
what  would  be  the  consequence?  I  said,  some 
bad  had  wounds  in  their  bowels  and  recovered. 

There  was  an  expression  used,  that  the  bullet 
was  lodged  in  the  abdomen ;  was  that  your's 
or  uiy  lord's  expression  ? — It  was  my  expres- 
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aion. 

Did  you  and  my  lord  sit  together  in  the 
evening? — Yes. 

.Was  any  wine  brought  ?— Yes ;  Mrs.  Clif- 
ford brought  a  bottle  of  wine,  and  then  his 
lordship  again  repeated,  that  he  had  shot  John- 
son, and  that  be  intended  it. 

Was  there  any  thing  passed  between  you 
relative  to  my  lord's  circumstances  ?— >A  httle 
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befiire  be  went  to  bed,  before  1  went  to  Mr. 
Johnson  the  last  time,  my  lord  said,  Rirkland, 
i  know  you  can  set  this  affair  in  such  a  light, 
that  I  shall  not  be  seised  if  you  will ;  I  owe 
you  a  bill,  vou  may  have  some  of  your  money 
now,  and  the  rest  when  you  want  it ;  I  told  his 
lordship  I  did  not  want  money,  I  should  be 
g^ad  to  receive  it  when  it  was  most  convenient 
to  him.  / 

Did  you  afterwards  see  my  lord  and  Mr. 
Johnson  together  P — Yes, 

What  iMttsed  P — My  lord  went  np  to  the  bed« 
side,  and  spoke  it  temperately ;  Johnson,  yoa 
know  you  have  been  a  villain  to  me ;  Mr.  Jolin- 
son  made  no  answer,  but  desired  my  lord  to  let 
him  alone  at  that  time :  my  ^rd  Lept  calliog 
of  him  villain  ;  his  passion  rose,  and  he  began 
to  pull  the  bed-clothes,  and  said.  Have  you  not 
been  a  villain  ?  Mr.  Johnson  said,  My  lord,  I 
may  have  been  wrong  as  well  as  others :  apon 
this,  my  lord  run  up  in  a  violent  |iassion  to  the 
bed-side,  I  thought  he  would  have  struck  bim; 
but  upon  Mr.  Johnson's  declaring  he  might 
have  oeen  a  villain  to  his  lordship,  my  lord 
went  to  the  fire-side. 

How  came  Mr.  Johnson  to  make  that  an* 
swer? — I  winked  at  him,  and  be  made  the  an- 
swer. 

Was  Miss  Johnson  in  the  room  ? — Yes;  my 
lord  went  to  her,  after  he  had  abused  ber  fa- 
ther, and  said.  Though  be  has  been  a  villain 
to  me,  I  premise  yon  before  Kirkland,  who  I 
desire  to  ue  a  witness,  that  I  will  take  cars  of 
your  family,  if  you  do  not  prosecute. 

Did  my  lord  ^  out  of  the  room?— Ycl; 
be  went  down  stairs ;  be  sent  for  me,  and  tol^ 
me,  be  was  afraid  he  had  made  Miss.  Joboaoa 
uneasy ;  he  desired  I  would  tell  her,  he  wonld 
be  her  iViend :  we  came  up  stairs  together;  hit 
lordship  asked  at  the  top  of  the  stairs,  wbetbsr 
1  thought  Mr.  Johnson  would  recover :  I  re- 
plied. Yes ;  he  ftaid,  then  I  may  go  to  bed  in 
safety ;  he  went  to  bed  directly. 

What  passed  after?— The  first  thing  I  did  I 
went  to  Mr.  Johnson,  who  desired,  for  God's 
sake,  that  1  would  remove  him;  while  ws 
were  talking,  I  heard  my  lord  open  the  door, 
and  call  up  bis  pointer :  Mr.  Johnson  wu  a 
good  deal  alarmed  at  it,  fearing  my  lord  sbould 
come  again ;  but  my  lord  shut  the  door ;  then 
he  again  intreated  roe  to  remove  him. 

Was  any  proposal  made  to  remove  him  be- 
fore that  ?— Yes  ;  Mrs.  Clifford  came  dpwn  be- 
fore that  into  the  still-room,  and  said,  CsodoI 
Johnson  be  removed  P  My  lord  replied,  No,  be 
shall  not  be  removed,  till  he  be  either  better  or 
dead :  and  some  time  after  that  he  said,  he  wm 
glad  be  bad  him  in  the  bouse,  that  he  courd 
plague  the  rascal ;  or  some  such  words. 

Why  did  you  propose  to  remove  himP— i 
thought  it  prudent  for  many  reaaons  to  remors 
him  ;  I  imagined,  Mr.  Johnson  would  die; 
and  if  my  lord  came  and  found  him  dying,  bis 
resentment  would  rise  against  me;  besides, 
Mr.  Johnson  was  iii  a  good  (h«l  of  •ppr^'''^^ 
sion  of  being  again  shot ;  I  really  apprebcoded 
he  might  die  through  fear,  for  be  was  a  man 
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^f  a  Twy  weak  ccMutitution ;  apoo  this  I  trent 
to  the  liOUDt  tod  got  a  parcel  of  fellows,  and 
placed  Mr.  Johnson  in  an  easy  cbair,  and  car- 
ried him  upon  poles  to  the  Loont,  where  be 
got  without  being  moch  fatigued. 

Did  yoiT  appmiend  that  the  moving  would 
be  prejudicial  to  htm,  considering  the  ouoditioa 
be  was  in?— It  is  impossible  to  say  it  might 
not;  but  there  was  much  more  danger  in 
leaTiDg  bim  at  Stanton ;  and  be  expresMd  sa- 
tisfaction on  my  removing  him:  when  he 
came  there,  be  desired  be  might  be  removed 
from  one  room  where  be  was,  into  another ; 
ior  he  said,  my  lord  might  come  and  shoot  him 
there,  the  window  was  facioff  the  bed  ;  1  told 
him,  be  qaigbt  make  himself  easy,  1  woQld 
place  a  ceotry  at  eacb.  door. 

At  what  time  was  Mr.  Jobqson  removed  7 — 
I  believe  about  two  o'clock  in  the  morning ;  I 
am  not  quite  certain  of  the  hour. 

flow  long  did  he  live  after  that? — He  lived, 
as  I  was  informed,  till  about  nine ;  I  did  not 
leave  biro  till  seven  o'clock. 

In  what  condition  was  he  when  you  left 
him  ? — Weak  and  low,  and  cold  in  the  extre- 
mities. 

What  was  year  judgment  about  biro  ? — 
That  be  would  be  dead  ;  he  thought  so  himself. 

What  happened  after  he  waa  dead  ? — No- 
ting more  than  my  examining  the  body. 

What  did  you  do  upon  that?*-I  examined  it 
the  next  day  when  the  coroner's  inquest  was 
takeo. 

Did  Tou  give  an  account  of  the  wound? — 
The  ball  had  passed  just  under  the  lowest  rib, 
an  the  left  side,  through  one  of  the  guts,  and 
tlnroogh  a  bone  we  call  the  *  os  inominatnm,' 
and  lodged  in  the  bone  called  the  *  os  sacrum.' 

Do  you  apprehend  that  Mr.  Johnson  died  of 
thai  wound  f — 1  do ;  I  am  clear  in  it. 

Was  you  there  when  the  earl  was  seized  ?— 
I  was  not ;  I  went  to  ask  advice  what  was  to 
be  done. 

By  Earl  Terren. 

Yon  said  that  wb^  I  aaked  you  to  extract 
die  ball,  that  it  was  lodged  in  the  abdomen, 
aod  that  1  wondered  at  it. — ^That  question  was 
asked  before  1  told  your  lordship  it  was  lodged ; 
I  remember  the  question  was  asked. 

When  1  told  you  I  bad  shot  it  through  a 
deal,  was  it  not  mentioned  with  surprize  ? — 
The  surprize  seemed  to  be,  tbAt  it  bad  not  also 
gone  through  the  roan. 

At  the  time  that  we  were  talking  this  over  a 
bottle  of  wine,  did  you  talk  with  me  as  a 
friend ;  or  did  you  intend  to  betray  me  ?— I.  do 
own,  my  lord,  that  1  btended  to  deceive  you ; 
and  i  thought  it  absolutely  necessary. 

Did  you  intend  to  give  this  in  evidence  ?— 
I  knew  I  shoald  be  called  upon  on  this  oc- 


yoo  not  take  advantage  of  my  being  in 

i^ttor  ?— No,  I  couli^  not,  my  k>rd  \  what  yoa 
nid  was  quite  voluntary. 

PJd  1  say  I  bad  come  to  a  resolution  to  do 
it  defiberatelj  f«— I  do  not  renembcr. 


Did  you  never  bear  me  sav,  that  i  did  not 
intend  to  kill  him  ? — Your  lordship  did. 

A  Lord.  Did  you,  at  any  time,  hear  Mr. 
Johnson  sav,  that  lord  Ferrers  had  shot  bim  ? 
— Kirkland.'  As  soon  as  Mr.  Johnson  had  got 
home,  1  said  to  bim.  Was  my  lord  in  liquor 
when  he  shot  vou  ?  He  was,  when  I  first  saw 
biro.  Mr.  Johnson  said,  No,  he  was  not:  I 
imagined  he  got  what  liquor  he  had  aflerwards. 
I  did  not  tbuik  he  would  have  shot  me.  1 
thooffbt  be  only  wanted  me  to  sign  a  paper. 
I  asked  him,  Was  you  down  ob  your  knee 
when  my  lord  shot  you  ?  He  said,  I  think 
when  my  lord  shot  roe  I  was  rising ;  though  I 
cannot  be  sure  whether  I  was  or  not,  being 
hurried. 

By  Mr.  Att  Gen. 

At  the  time  of  this  relation  of  Mr.  Johnson's, 
was  any  other  person  present?— No,  there  w«i 
none  ;  we  were  by  ourselves  in  the  room. 

Did  you  hear  my  lord  say  to  Miss  Johnson, 
that  be  would  take  care  of  them? — Yes,  1 
heard  my  lord  say  so  to  Miss  Johnson. 

He  said  to  you,  I  owe  you  a  bill  ? — My  lord 
said,  You  can  set  this  matter  right :  if  you  do, 
1  owe  you  a  bill ;  you  may  have  some  money 
now,  and  the  rest  when  you  want  it. 

Did  you  ever  hear  Mr.  Johnson  express  any 
apprehension  of  my  lord  Ferrers  ? — Mr.  John- 
son, in  conversation  at  different  times,  has  said 
to  me,  be  did  not  think  my  lord  Ferrers  would 
do  bim  any  barm. 

Lord  Talbot.  VL\  lords,  this  witness  has  told 
you,  that  in  one  of  his  conversations  with  lord 
Ferrers  bis  lordship  declared,  that  be  did  not 
intend  to  kill  Mr.  Johnson ;  and  also  that  lord 
Ferrers  shewed  bim  the  position  in  wbich  be 
held  the  pistol,  when  his  lordship  thought  the 
instrument  went  wrong,  as  Mr.  Kirkland  was 
probing  the  wound  ;  I  would  ask,  whether  the 
conversation  was  previous  or  subsequent  to  the 
probing  the  wound  ?—'Xtrft/ani.  He  told  me, 
before  I  entered  the  director  into  the  wound, 
Yoo  must  psss  it  in  that  manner.  The  otlier 
conversation  was  subsequent  to  this. 

Lord  Talbot.  Do  you  believe  that  his  lord- 
ship's shewing  the  position  of  the  pistol,  id 
order  to  acquaint  yoo  with  the  directk>n  of  the 
ball,  was  with  an  intentkm  to  facilitate  your 
operation? — Kirkland.  I  believe  it  was. 

By  Mr.  Attorn^  General, 

Did  he  appear  in  liquor  ?<— He  was  m  Kqnor 
at  first;  but  it  got  more  upon  bim. 

As  that  unhappy  fury  rose,  the  more  liquor 
he  had,  the  more  he  seemed  to  persist  ui  the 
•ctkm  r— Yes. 

But  when  he  was  calmer,  in  his  better  senses, 
be  said,  he  did  not  wish  to  kill  bim  ?— No ;  he 
said  at  first,  that  beintended  to  kill  him. 

A  Lord.  When  he  told  yoo  the  directkm  of 
the  ball,  dkl  he  not  mean  that  tenderly,  to  assist 
the  unfortunate  munf-^Kirkland.  I  took  it, 
that  he  vras  directing  me  to  enquire  into  the 
nature  of  the  wonnd. 
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ConM  he  direct  yoo  tvith  any  oih^  View 
than  to  assist? — I  remembeMKlien  I  toM  my 
lord  the  ball  could  not  be  extracted,  hcf  stfid,  I 
do  not  intend  to  dircK9t  y^iU  ;  (larsne  your  Mn 
method,  and  do  the  best  yoo  can  for  him. 

Youmenlfioned  that  he  Sent  to  you  ?— Yea. 

By  LorJ  Mantfield. 

Yon  have  said,  that,  ftt>m  the  first  to  the  last, 
lord  Ferrers  told  yon^  that  he  designed  to  kill  the 
deceased;  now,  in  answer  to  a  question  lately 
asked, -you  say,  he  said,  he  did  not  intend  to  kill 
him ;  u'poa  what  occasion  did  he  say  that  P— 
I  think  we  isat  by  the  fire  in  the  still  roont,  bat 
I  am  not  quite  eertahi,  and  hislordahiiisttd,  Ihat 
he  did  not  intend  to  shoot  him  dead  ;  I  intended 
only  to  make  biili  smart,  and  shoot  him  into 
the  hip^  of  |)ide. 

Could  ^uch  a  #ounif  as  this  be  given  to  a 
'  Mn  witttout  a  certain  hazai'd  of  bis  life  ?"— f t 
was  certain  death  to  such  a  c6nstitution  as  Mt. 
Johnson's. 

HoV  roilg  after  this  time  ^as  it,  that  he  Cold 
you  that  jou  could  set  that  matter  right  f— 
He  mentioned  it  at  the  ?ery  beginning,  Itndse- 
feral  times  zftet,  till  the  end  ofthe  evening. 

Did  your  fear  of  lord  Ferrers  arise  from  his 
being  in  liquor?—!  should  not  have  been  afraid 
orlord  Ferrers  if  h«  had  not  been  in  liqiior  ;  I 
ibought,  if  he  had  fotind  Mr.  Johnson  had  died, 
that,  as  I  bad  deceired  him,  I  should  have  had 
bis  resentment. 

Did  you  see  lord  Ferrers  in  the  morning?— 
No.    1  did  not. 

Mr.  fyringtho^peni^a. 

Mr.  pimld.  My  lords,  we  caH  this  witness  to 
f  •''f  «»  account  of  the  manner  of  seising 
Jord  Ferrers,  and  what  passed  upon  that  ooca^ 
sioo. 

Examined  by  Mr.  Gould. 

Was  yoti  present  at  the  time  of  taking  lord 
Ferrers  f-rl  was. 

What  day  was  it?— On  Saturday  morning. 
.  What  time  in  the  morning  ?— I  beliere  it  was 
between  ten  an4  eleven  o'clock. 

Hatf  yon  a  multitude  of  people  with  yonP-«. 
The?  first  part  ofthe  time  I  bad  not;  but  before 
he  was  taken  there  were  a  great  many. 

Was  you  armed  P—I  had  a  pistol  I  took  from 
Mr.  Bursiem's. 

Where  did  you  go  first?— I  went  to  see  Mr. 
Johnson  ;  he  was  my  friend,  and  I  found  he 
,^Mdead.  Mr.  Burslero  desired  I  would  go 
and  help  to  take  lord  Ferrers:  I  condeaoended 
tojo  It.  When  I  came  to  the  hall  yard,  my 
Mrd  m  a  few  minutes  came-;  he  seemed  to  (4 
going  to  the  stable,  with  his  stockings  down, 
and  his  ffartera  in  his  bands ;  hia  lordship  see- 
ing  roe  demanded  to  know  what  f  wanted.  1 
preaented  my  pistol  to  bis  lordship,  and  I  said 
It  was  be  I  wanted,  and  I  would  have  him  x  he 
put  his  hand,  whether  he  was  going  to  put  his 
garters  into  his  pocket,  or  to  poll  out  a  pit*toL  I 
cannot  say ;  but  he  suddenly  run  into  the 
lioose.  I  neircr  saw  more  of  him  for  two  houra: 

W  Wat  two  honis  be  mno  to  the  gvret  win- 
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dnw;  f  went  dilder  the  witldbw;  BtocatM;  I 
asked  him  what  he  wanted ;  be  nKd,  Rowfc 
Johnson  ?    1  said  he  was  daad ;  he  saidt  Ton 
are  a  lying  scoundrel,  Gt)d  danfb  you.    I  told 
him  he  was  dead ;  he  toi<t,  I  will'not  bellefe  It 
till  Kirkland  tells  me  so.    1  saSil  h^  was  dtedj 
he  said.  Then  disperse  ttl^  pedplcf,  and  T  wm 
go  and    surrender  :    let  im  pebplie  in,  and 
let  them  have  some  victuals  and  dHnk.    I  talll 
him  T  did  not  come  fi>r  vtctuala,  but  for  htm, 
and  I  would  have  him.    Be  weai  away  from 
the  window  awearing  hef  would^  not  be*  tilW. 
Two  hours  after  that  there  wttt  a'repdrfthal 
he  was  spon  the  bowling-green ;  I  was  at  this 
fiart  of  the  house :    I  run  there,  ami,  by  the 
time  T  got  there,  f  saw  two  coitieri^  had  Mi 
of  his  lordship.    1  said,  I  would  take  care  ao^ 
body  should  hurt  him.    J  took  from  a  ntiid  that 
had  hold  of  him,  a  pistol  add*  a  powditf-honi ; 
I  shot  the  pistol  otf;  and  it  made  a  ftett  hir« 
pression  against  the  stones,     f  heterdittV  lord 
say,  he  had  shot  tf  villain  and  a  scound^r,  idt. 
clapping  his  hand  npon  bis  bOsom,  he  said;  1 
glory  in^  bis  death.    That  is  all  I  know  of  the 
matter. 

FrancU  Kimey  awom. 

Examined  by  Mr.  Naif  ton. 

You  keep  a  pubUe*bettsa  at  Asbby  de  li 
Zoooh?*-Yea. 

Was  lord  Ferrers  brought  to  year  bontfi 
when  he  was  apprehended  ? — Yes. 

Did  you  hear  him  say  any  thing  aboiA  MU- 
iog  of  Jokmaon  ? — 1  heard  very  little  of  if. 

Do  you  renfiember  one  Mr.  Hall,  a  clefry* 
man,  eonsiogt*  your  houae  aithai  tiaM?-*Yoii 

Did  b«  desire  to  be  adantied  to  Uwi  Fcfff6»t? 
—Yea. 

Did  yoif  hear  what  paSsed  bdtwectt  Mr.  Bell 
and  my  lord  Ferrers?— »A  great  nsany  wards 
passed. 

What  passed  ?.--I  heard  Mr.  H all  iattdMrfd 
to  hia  lordship,  as  a  clei^ymaRi  that  his  lord- 
ship seemed  to  be  pretty  much  in  liquor  at  ib^t 
time,  and  desired  be  would  not  make  ose  of 
those  expressions.  He  told  Mr.  Hall  he  w« 
eztremelv.  obliged  to  him  for  bis  good  advice  | 
he  apprehended  what  it  was ;  however,  be  taM 
Mr.  Hall  that  he  knew  hia  duty,  perhaps,  ai 
well  as  Vi  justioe  of  peace. 

Waa  Mr.  Hall  a  justice  of  peace  ?^Yes.  I  did 
not  hear  much  more  said  between  Mr.  Hall  and 
my  lord  Ferrers.  Mr.  Hall  stayed  with  his  k>rd« 
ship  some  lime  in  the  same  room ;  then  hocaaio 
down  stairs,  and  1  never  8a#  him  afterwards. 

Did  he  say  any  thing  abost  killing  af  Nr» 
Jobnson  ?— He  asked,  a  great  diady  times,  if  I 
had  heard  that  Johnson  wsm  dead ;  I  told  him 
a  good  many  times,  that  I  heard  he  was  dead; 
he  said,  1  will  not  be  conviooed  till  I  bear  il 
from  the  coroner. 

Did  he  say  any  thing  else  ?--Hii  lordship 
behaved  very  well  with  me^aiid  decently,  frool 
the  Saturday  to  the  Monday  at  ten  o'clock. 

Ait.  Gen.  My  loids,  we  rest  ft  hew  for  Ik* 
crown* 
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JC.  ff.  SL  Hy  lord  Fcrrtra,  the  cooiisel  for 
the  crown  have  dooe;  now  is  the  time  for  your 
lordship  t»  make  your  defence ;  and  if  yon 
hate  any  witnesses  to  examine,  now  is  your 
t&Aie  to  call  them. 

Eirl  FtrrtTM,  My  lords,  there  have  heen  a 
great  variety  of  cireomstanoes  that  hare  ap- 
peared through  the  course  of  this  eridence.  I 
reaDy  do  not  recollect  any  thing  that  happened 
since  the  time  retative  to  the  affair;  and  I 
ahoald  hope  your  lordships  would  gi? e  me  a 
farther  day  to  make  my  defence. 

L.  B.  Si  Your  lordship  hath  had  a  great 
dfesf  of  time,  and  you  have  had  counsel  as- 
HHutd*  you,  and  onfers  for  summoning  your 
witoessea.  his  now  the  time  to  proceed  to 
ymt  diefbnee. 

fiarl  Terrett.  I  hope  yoor  tordships  will  be 
■0  g^ood  aa  to  giro  me  till  to-morrow,  'as  there 
«»«  some' circumstances  that  I  could  wish  to 
coDSult  my  counsel  ahoot. 

t^oni  mawfieid.  Hiy  lords,  as  your  lord- 
shipe  cannot  debate  here  upon  the  application 
that  has  been  made  by  the  noble  lord  at  the 
bar«  to  adjourn  the  trial  till  to-morrow,  I  could 
wish  he  would  open  to  your  lordships  the  na- 
ture of  his  defence,  or  some  reason  why  he  is 
not  prepared  to  go  on  now ;  otherwise,  when 
yoor  lordships  adjouro,  you  will  hare  nothing 
to  debate  upon,  but  barely  whether  there  shall 
be  this  delay  because  it  is  asked  ;  and  it  may 
be  a  dangerous  precedent  to  establish,  that  a 
tn$A  shall  be  adjonrned,  as  of  course,  if  desired, 
just  when  the  evidence  in  support  of  the  pro- 
secution is  closed.  If  he  should  ffire  your 
tonlHbips  a  reason  for  it,  then  it  will  be  in  your 
lordships'  discretion,  whether  that  reason 
is  sufficient  to  induce  your  lordships  to  adjourn 
fin  to-morrow.  I  think  be  should' open  the 
hstcrre  of  his  defence,  and  state  some  ground 
Ihr  the  delay  he  asks. 

EliMobeth  Burgeland  called  in  again :  £xa* 
mined  by  one  of  the  Peers. 

Do  you  know  of  any  particular  quantity  of 
strong  liquor,  of  any  kind,  that  lord  Ferrers 
had  drank  that  day  ?— No.  1  cannot  tell  any 
thing  of  it:  he  drank  some  brandy  in  his  tea, 
m  the  morning. 

Who  is  the  person  that  kept  the  key  of  the 
strong  liquor  ?— Mrs.  Clifford. 
'  Do  you  know  of  any  that  he  bad  that  day  ?— 
I  cannot  tell  any  thiog  about  it. 

Was  it  usual  for  my  lord  to  drink  brandy  In 
Iris  tea  ?-— He  did  not  drink  tea  erery  morning ; 
but,  when  he  drank  tea,  I  believe  he  did  put 
brandy  in  it. 

Was  Mrs.  Clifford  returned  to  the  hall  be- 
fore'the  surgeon,  Mr.  Kirkland  ? — ^Yes. 
'  How  long  ? — I  cannot  justly  say ;  it  may  be 
near,  or  near  opon  two  hours. 

Had  you,  or  any  person,  carried  any  strong 
liquor  to  my  lord  before  Mr.  Kirkland  came  f 
•^I  canbot  tell  any  thing  about  it. 

At  what  time  did  lord  Ferrers  dine  that  day  ? 
»— At  two  o'clock. 

When  yoQ  saw  lord  Ferrers^  after  tb«  hctf 
I 
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was  he  Aronk,  or  sober  ? — I  did  not  obsenre  he 
was  much  in  liquor  then ;  but»  soon  after,  be 
was  quite  fuddled. 

The  first  time  you  saw  him  after  the  pistol 
went  off,  how  was  he  then  f — f  did  not  observe 
that  he  was  much  in  liquor  at  the  time  when  it 
was  done. 

Did  yon  see  him  any  part  of  that  d^y,  before 
you  heard  the  pistol  go  off,  or  berare  Mr. 
Kirkland  came  to  the  house,  appear  intoxi- 
cated with  liquor  f — I  saw  hira  at  dinner;  I 
never  saw  him  after  till  it  was  done. 

How  was  be  at  dinner  f-^My  ford  was 
sober  at  dinner. 

Earl  Ferrtrg.  My  lords,  by  the  kind  of  de- 
fence recommended  to  me,  it  will  be  impos- 
sible to  go  on  at  present ;  there  aw  several 
witnesses  to  be  examined,  and  redly,  my  lordr^ 
I  am  ouite  unprepared. 

Earl  of  Hardmkke.  I  believe  it  is  expected 
by  your  lordships,  that  the  noble  lord  at  the 
bar  should  now  open  to  yon  the  aatifre  of  his 
defence. 

JLH.S.  Mj  lord  Ferrers,  it  is  reqnved  that 
you  should  open  the  nature  of  your  defence; 
my  lords  will  be  able  to  jodge,  from  that, 
wbq^her  it  will  be  proper  to  give  yoor  brdship 
lime  to  make  your  defence,  agreeable  to  your 
reouest. 

Earl  Ferrert.  My  lords,  I  can  hardly  ex- 
press myself,  the  very  circumstance  shocks 
me  so  much ;  but  I  am  informed,  from  several 
circumstances,  of  an  indisposition  of  mind. 

Thee  the  Lord  High  Steward  retanied  back 
to  the  chair. 

Lord  Raventwotfh,  My  lords,  I  move  your 
lordships  to  adjourn  to  the  chamber  of  parlia- 
ment. 

L,  H.  5.  Is  it  your  lordships'  pleasure  to 
adjourn  to  the  chamber  of  parliament  f^^Lordi, 
Ay,  ay. 

Z.  H,  S,  This  bouse  is  adjourned  to  the 
chamber  of  parliamient. 

Tbe  Lords,  and  others,  returned  to  the 
chamber  of  parliament,  in  tbe  same  order  thej 
came  down  ;  and,  after  some  time,  tbe  House 
was  adjourned  again  into  Westminster  Hall, 
and  the  Peers  bein^  there  seated,  and  the  Lora 
High  Steward  in  his  cbair,  and  the  House  re* 
sumed,  tbe  Serjeant  at  Anns  made  proclamatwa 
for  silence*  as  osuaL 

X.  H.  S.  My  lord  Ferrers,  you  are  to  pro*- 
eeed  to  your  denence. 

Earl  Ferrers.  My  lords,  the  kind  of  de- 
fence I  mentioned  to  your  lordships  before,  I 
r^ly  don*t  know  how  myself  te  enter  upoo  | 
it  is  what  my  family  have  considered  for  me, 
and  they  have  engaged  all  the  evidence  that 
are  to  be  examined  upon  this  anhapny  occa- 
sion, who  I  really  have  not  seen  ;  I  do  not 
well  know  what  they  hare  to  say :  I  should, 
therefore,  hope  your  lordships  will  give  me  all 
the  assistance  that  is  posnUe  in  their  examiF 
nation. 

My  lordsp  1  believe  that  what  I  kafe  eU 
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ready  meDtioned  to  your  •  lordships,  as  the 
ground  of  this  defence,  has  been  a  family  com- 
plaint ;  and  I  have  heard  that  nay  own  family 
have,  of  late,  endeavoured  to  prove  me  such. 
The  defence  I  mean  is  occasional  insanity  of 
Bdind  ;  and  I  am  convinced,  From  recollecting 
Within  myself,  that,  at  the  time  of  this  action, 
1  could  not  know  what  I  was  about.  I  say, 
my  lords,  upon  reflecting  within  myself,  1  am 
convinced,  that,  at  that  time,  I  could  not  know 
what  1  was  about. 

It  haH  been  too  plainly  proved,  that,  at  the 
time  this  accident  happened,  I  was  very  sober, 
that  I  was  not  disordered  with  liquor:  your 
lordsliips  will  observe,  from  the  evidence  loth 
of  Mr.  Kirkiand  and  Miss  Johnson,  that  it 
plainly  appeared  that  this  man  never  suspected 
there  was  any  malice,  or  that  I  had  any. 

Mr.  John  BennefM  sworn. 
Examined  by  Earl  Ferrert. 

How  long  have  you  known  meP»Above 
these  twenty  years. 

Was  you  ever  employed  by  me  in  any  shape  P 
—Yes. 

In  what  shape  ? — In  receiving  hia  lordship's 
rentSy  when  they  were  sent  him  cat  of  the 
country.  * 

Did  you  know  any  of  the  family  besides  me  ? 
—Yes. 

Do  you  remember  my  uncle,  or  any  other 
of  the  family  ?-- Yes,  the  late  lord  Ferrers, 
Henry. 

What  disorder  had  he?- -Lunacy. 

How  many  years  before  be  died  ?— Several 
years  before  he  died,  at  Kensington  €tore. 

Did  you  know  lady  Barbara  Shirley  ?— No. 

Did  you  never  hear  that  she  was  disordered  ? 
—Yes,  I  have. 

Please  to  observe  what  you  kno^  of  my 
conduct,  as  to  the  state  of  my  mind,  without 
having  any  particular  questions  askc^d  you  ?-» 
His  lordship  has  always  behaved  in  a  very 
strange  manner,  very  flighty,  very  much  like 
a  man  out  of  bis  mind,  more  particuUrly  so 
within  these  two  years  past,  such  as  being  in 
liquor,  and  swearing  and  enrsing,  and  the  like, 
and  talking  to  himself,  very  much  like  a  man 
disordered  in  his  senses;  and  then  he  has  be- 
haved himself  as  well  as  any  other  gentleman 
at  times. 

Do  you  know  of  any  particular  time,  or  of 
any  particular  action  ?-Nothing  in  partienlar, 
more  than  the  particular  drcumstanoes  of  my 
lad^,  and  expressing  great  hardships,  and  dis- 
satisfaction with  the  act  of  parliament. 

Have  yon  observed  irrational  behaviour  when 
I  have  not  been  in  liquor  f — Yes,  I  havp. 

Was  it  frequent  or  seldom  ?— It  was  often. 

Canyon  recollect  any  particular  irrational 
behaviour  in  me  when  I  have  not  been  in 
liquor  ?• -I  cannot  say  that  I  can  recollect  any 
particular  passage. 

Did  you  ever  see  me  walking  about  the 
loom,  puking  to  myself;  making  motions 
with  my  head,  and  talking  to  myself  ?••* Yes,  a 
fXist  many  times. 
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Did  you  think  that  I  wu  disturbed  in  my 
mind  ?— Yes. 

By  Mr.  Attorney  General, 

My  lords,  1  should  he  glad  to  know  what  is 
this  witness's  trade  and  occupation  ?--l  am  now 
clerk  of  St.  Jameses  parish ;  I  was  a  peruke- 
maker  by  trade. 

Was  you  acquainted  with  my  lord  Ferrers  in 
the  country  or  in  town  ?--In  town. 

Was  you  admitted  to  my  lord's  friendship  or 
familiarity  i*— To  both. 

In  conversation  at  any  time,  have  you  ob- 
served my  lord  to  give' you  irrational  or  insen* 
sible  answers  ?— 1  cannot  say  he  has  given  me 
any  insensible  answers. 

1  should  be  elad  to  know  whether  you  have 
any  reason  to  believe,  from  his  behaviour,  that 
he  did  not  understand  enough  to  distinguish 
right  from  wrong  ?— That  is  a  question  I  am  in 
some  doubt  of  answering. 

I  have  asked  as  to  your  opinion  ;  if  you  will 
recollect  what  discourse  has  passed  between 
you,  you  will  be  able  to  give  an  answer;  notr, 
fh)m  your  discourse  and  conversation,  do  yon 
think  or  believe  he  was  in  that  state  of  mind  u 
not  to  know  right  from  wrong  at  any  timef 
—That  is  a  question  I  cannot  answer  to. 

You  will  be  pleased  to  recollect,  that  you 
told  me,  when  I  asked  you,  that  my  lord  never 
gave  you  an  irrational  answer ;  why  cannot 
you  give  your  opinion  as  to  his  sanity  ?— My 
lord's  behaviour  appeared  in  general  in  such 
manner  as  1  have  mentioned. 

AttJ  Oen.  My  lords,  this  witness  did  not 
mention  any  particular  act,  only  talking  to  him- 
self, and  motions  with  bis  head ;  I  am  ques- 
tioning him  upon  those  kind  of  acts  that  pro- 
ceed from  words  or  speeches :  did  you  ever, 
from  his  words  or  speeches,  conceive  that  be 
was  not  himself  P-Benn^R  No  further  than 
by  being  displeased,  often  talking  to  himself, 
like  a  man  that  was  out  of  his  mind. 

Did  my  lord  manage  his  aflfairs  by  himself? 
—He  mansged  them  himself;  be  gave  me 
directions. 

Were  those  directions  reasonable  and  sensi- 
ble ?— Sometimes  they  were,  though  thought 
imreasonable  and  insensible  by  the  persons  be 
wrote  to* 

Can  yon  recollect  any  instances,  and  the 
persons  that  thought  them  so  ? — I  cannot  recol- 
lect any  circumistance  relating  to  family  mat- 
ters ;  his  mother,  when  I  have  carri^^  such 
messages,  has  thought  him  to  be  in  a  wrong 
mindy  in  writing  to  her  in  the  manner  he  did. 

Did  Mrs.  Shirley  ever  treat  him  as  an  insane 
person,  or  Ulk  of  sending  for  a  physician  to 
him  r-Not  that  I  know  of. 

Did  any  other  person  think  my  lord  so  insane 
as  to  want  that  ?— I  cannot  recollect  any  per-, 
son  in  |Mirticiilar.  . 

Was  it  easy  to  impose  upon  bis  tordsbip  lo 
bis  aflairs,  or  difficult  ?-It  was  not  easy  to  im- 
pose upon  his  lordship  that  I  know  of. 

As  you  have  known  him  so  long,  mo  have 
been  admitted  to  his  familiarity,  I  wish  yoa 
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woold  recollect  one  single  irrational  ezpreesion 
tbal  you  bare  erer  beani  him  make  nae  of.— I 
cannot  recollect  any  in  particular. 

You  aay  that  be  seemed  displeased  with  bit 
lady,  and  with  the  act  of  parliament;  please  to 
recollect,  whether,  upon  that  occasion,  his  be- 
haviour  was  such  as  betrayed  his  insanity,  or 
any  thing  that  was  irrational?— My  lord  ex- 
pressed a  good  deal  of  dissatisfaction  at  the  act 
of  parliament. 

What  was  the  dissatisfaction  f  and  waa  it 
general  as  well  as  particuUrf-^ln  relation  to 
the  estate's  being  taken  away,  and  receivers 
being  pot  upon  it. 

^  Do  you  apprehend  tbiat  that  sort  of  expres- 
aion  dieted  insanity  or  sanity  ?— That  I  cannot 
take  upon  me  to  determine. 

Please  to  recollect  yourself,  and  giro  me  an 
answer  to  the  question :  you  said  that  he  ex- 
pressed a  dissatisfaction,  because  his  estate  was 
taken  from  him,  and  a  receiver  put  upon  it ;  I 
desire  to  know  whether  those  expressions  be- 
speak a  man  in  bis  senses  or  out  of  his  senses  ? 
•-f  cannot  say  whether  that  denoted  him  to  be 
in  bis  senses  or  ontof  bis  senses. 

Are  those  expressions  the  expressions  of  a 
fool,  or  of  a  man  of  understanoing  upon  the 
subject  P-~I  should  think,  of  a  man  of  under- 


You  have  not  been  able  to  answer  as  to  any 
particular  speeches  that  denoted  him  to  be  in- 
sane ;  now  do  you  remember  any  act  of  his,  of 
any  kind,  that  denoted  a  disordered  mind  ? — I 
cannot  say  I  can ;  I  was  not  so  often  with  him, 
though  1  bare  known  him  long. 

Then  1  desire  to  know,  whether  lord  Ferrers, 
finom  the  conversation  you  had  with  him,  ap- 
peared to  be  rather  of  better  parts  than  an  or* 
dinary  kind  of  man  ?— Yes,  to  be  sure. 

Ur.  Thomoi  Goof^rey  sworn. 
Examined  by  Earl  Ferrers* 

How  long  hare  you  known  lord  Ferrers  N— 
About  ten  years. 

How  long  bare  you  been  concerned  for  him  ? 
—About  that  time. 

Hare  yon  seen  any  instances  of  any  thing 
like  insanity  in  me  ?-<-!  think  I  hare. 

Please  to  mention  the  instances. — I  hare 
been  caOedupon  rery  unexpectedly ;  I  should 
bare  recollected  myself,  if  1  had  had  any  ap- 
prehension of  beine  called  upon. 

Then  mention  the  instances.—!  know  no- 
thing within  this  twdre  months  past :  lord 
Ferrers  always  appeared  to  me  to  be  of  a  rery 
remarkable  disposition ;  and  though  lord  Fer- 
rers was  extreroelv  sensible,  and  thorongbly 
acquainted  with  nis  aflairs,  yet  I  hare  fre- 
quently had  directions  from  him  to  do  things 
that  in  my  opinion  were  either  fmitless,  or  op- 
posite to  bis  interest,  and  upon  those  occasions 
1  hare  always  found  it  in  rain  to  endearour  to 
dissuade  his  lordship  from  it ;  and  as  1  always 
'  found  that  lord  Ferrers  was  extremely  sensible, 
and  tborongh  master  of  his  aiTairs,  I  hare  nerer 
been  capable  of  actuating  for  hit  beharionr, 


otherwise  than  by  apprehending  that  he  has 
been  at  times  out  of  his  mind. 

Do  you  remember  any  instance  where  I 
appeared  to  be  out  of  my  mind,  and  what  ?— 1 
remember  that  all  of  a  sudden  he  took  it  into 
his  head  that  be  should  be  capable  of  impeach- 
ing a  family  settlement  that  he  had  long  ac- 
quiesced  under,  and  by  which  be  was  only 
tenant  for  life  of  bis  estate ;  and  though  ha 
had  adrised  with  many  lawyers  upon  the  oc- 
casion, and  they  were  all  of  opinion  that  it  waa 
impossible  he  could  succeed,  yet  he  persisted 
in  bis  resolution  of  bringing  a  suit  to  destroy 
that  settlement ;  and  upon  those  occasions  I 
hare  always  found  lord  Ferrers  extremely 
strange  j  and  when  he  hss  touched  npon  thai 
subject,  his  conrersation  has  been  rery  wild, 
and  inconsistent  with  what  I  hare  looked  npon 
a  man  of  sense  and  understanding  to  be ;  and 
I  remember  one  instance,  which  was,  when 
lord  Ferrers  returned  from  my  lord  Westmore- 
land's, my  lord  Ferrers  followed  me  upon  that 
occasion  into  the  city,  and  he  came  into  tha 
room  where  I  was  with  a  great  deal  of  com- 
pany. I  perceived,  by  his  appearance,  that 
something  disturbed  him,  and  therefore  hastily 
came  up  to  him,  and  g|ot  him  out  of  the  room. 
When  1  came  op  to  him,  1  asked  him  what 
was  the  matter ;  and  did  at  first  apprehend  he 
had  been  in  liquor,  but  1  soon  pereeired  that  he 
was  perfectly  sober.  He  then  toM  me  a  strange 
inconsistent  story  of  his  baring  been  down  at 
my  lord  Westmoreland's,  and  of  his  haring 
been  ill  treated  by  sir  Thomas  Stapleton,  and 
the  intent  of  his  coming  to  me  was,  to  draw  an 
adrertisement  to  be  inserted  in  all  the  papers, 
tending  to  challenge  sir  Thomas  Stapleton,  and 
to  post  him  for  a  coward  if  he  did  not  give  him 
satisfaction.  I  was  extremely  uneasy;  and 
with  difficulty  did  dissuade  him  from  it,  upon 
a  promise  to  wait  upon  him  the  next  day ;  but 
then  looking  upon  him  to  be  out  of  his  senses ; 
I  did  not  call  upon  him  the  next  day.  From 
thence  I  declined  being  concerned  for  him,  as 
looking  upon  him  to  be  a  person  out  of  his 
senses :  that  is  all ;  I  bare  nerer  seen  his  lord- 
ship from  that  time  to  this,  except  when  1  had 
the  honour  to  wait  upon  his  lordship  in  the 
Tower. 

Did  yon  know  Mr.  Johnson  ? — ^Very  well. 

Waa  I  in  friendship  with  Mr.  Johnson  ?-*! 
hare  often  seen  lord  Ferrers  and  Mr,  Johnson 
together,  and  hare  likewise  had  occasion  to 
talk  of  Mr.  Johnson  with  my  lord :  I  always 
obserred  that  his  lordship  bad  the  greatest  re- 
jfard  and  esteem  for  Mr.  Johnson;  and  I  hare, 
m  the  course  of  my  business  that  I  have  done 
for  lord  Ferrers,  always  found  that  Mr.  John- 
son was  rery  exact  and  regular  in  bis  accounts. 

Did  you  erer  bear  me  at  any  time  find  Canlt 
with  Mr.  Johnson,  or  express  any  dissati^ae- 
tion  at  him  T — Never,  but  always  the  reverse. 

Do  you  know  if  Mr.  Johnson  would  have 
consented  to  have  been  receiver  under  the  act 
of  parliament,  without  consulting  me?^-I 
heard  Mr.  Johnson  declare,  that  when  it  was 
proposed  to  him  to  be  receiver^  that  he  refused 
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to  be  lOy  withont  first  ooDsalting  .bis  lordship ; 
and  aftervrards  1  saw  Mr.  Johnson,  and  he  told 
me  that  it  was  at  his  brdsbip's  particular  re- 
quest that  he  consented  to  be  a  reoei?er. 

Sol.Gen.  My  lords^I  mnst  beg  leave  to  ask  this 
witness  «  Question  or  two. — Mr.  Goostrey  gave 
your  lordships  as  a  reason  for  his  opinion  that 
lord  Ferrers  was  insane,  that  his  lordship  would 
yery  fr^oently  send  directions  in  the  course  of 
his.  affairs,  which  Mr.  Goostrey  thought  fruit- 
less, or  opposite  to  his  interest ;  in  particular, 
he  mentioned  an  instance  relative  to  his  im- 
peaching or  setting  aside  a  familv  settlement ; 
now,  I  should  be  glad  to  ask  Mr.  Goostrey, 
Whether  he  thinks  that  the  manner  of  lord 
Ferrers^s  receiving  his  advice  to  dissuade  him 
from  endeavouring  to  set  aside  that  settlement, 
proceeded  from  a  tenaciousness  of  his  opinion, 
or  from  the  insanity  of  his  mind. 

Goottrey,  To  say  that  it  might  be  owinff  to 
insanity  of  mind,  mi^ht  be  going  too  far ;  hut 
it  was  from  bis  remarkable  disposition,  his  ob- 
ftinate  and  improper  behaviour,  his  remarkable 
tenaciousness  of  his  opinion,  which  was  not 
consistent  with  the  good  sense  1  have  known 
him  master  of.  If  I  maj^  explain  what  I  said 
before,  I  should  rather  tmnk  it  tended  to  insa- 
nity than  any  thing  else,  as  it  was  so  incon- 
sistent with  the  .good  sense  and  understanding 
that. I  have  always  out  with  from  his  lordship. 

Ey '  Mr.  Selkiior  Gtntml. 

Was  it  :from  any  particular  circumstance 
which  paased  between  you  and  lord  Ferrers, 
that  you  thotjight  the  manner  of  receiviRfr  your 
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his  long  Acquiescence  under  that  settlement, 
and  the  many  acts  he  had  done  confirming 
it,  that  these  was  do  possibility  of  succeeding 
in  it. 

Mr.  Goostrey,, you  have  bad  a,gpreat  deal  of 
hosiness,  and  hsen  employed  hy  many  clients, 
as  well  as  lord  Ferrers ;  have  not  you,  in  the 
jcoorae  of  yxwr  experience  and  transactions, 
met  with  sevacal  clients  of  a  temper,  to,  proceed 
against  the  admce  of  counseland  friends  ?--»! 
sever  did  in  my  small  experience  meet  with 
any  petson  that  did  «o,  tost  sRaapOMeseed  of 
the  good  seascand  underataading  tliat  I  have 
At  other  times  fi»und  in  my  lord  Ferrers. 

Have  .you  fiever  met  with  persons  unsus- 
ipected  ef  Innacy,  who  aeted  in  the  manner  kird 
jrerrers  xlid  upon  that  occasion  P — I  do  not 
.know  I'over  hailany  other  client  that  was  ooder 
4aoh  ciroumstaaces;  1  do  not  iuiow  that  lever 
met  'wiib  any  client  that  would  oommence  a 
aiiit.aller  counsel  advised  the  contrary. 

Hew  <lid  the  auit  end  f'^It  never  proceeded 
JO  far.  as  lo  havean.ansiver ;  for,  in  the  mean 
time, .  the  udbappy  dispute  between  lord  .and 
Jai)y  Ferrers  broke  out,  and  that  diverted  his 
thoiiebts  from  it. 

YoQ' mentioned  an  instance  of  attending  locd 
>Ferress,  with  regard  to  the  ill  treatment  be  hMA 
laectved  from  sir  Tbomas  Slaplet^i^ ;  apon  that 


occasion  do  you  tliink  that  i|iy  Jord's  insisting 
to  have  a  cbAlIenge  inserted  m  the  papers,  bjr 
way  of  advertisement,  proceeded  from  insanity, 
or  from  mere  violence  of  temper  f — I  did  then 
think  it  insanity ;  he  being  perfectly  sober,  I 
could  impute  it  to  nothing  else,  and  from  thence- 
forth I  declined  being  concerned  for  him. 

Might  it  not  be  from  violence  of  temper  T— 
It  was  many  hours  after  the  accident  happened 
that  be  came  to  me. 

Did  vou  ever  observe  any  thing  frantic  ia 
my  lord's  behaviour  ? — Many  times. 

Upon  what  occasion  ? — Upon  occasion  of  bis 
going  from  the  business  we  have  been  talking 
upon,  I  have  often  found  him  in  conversation 
lose  himself  entirely. 

Bid  lie  lose  himself  from  passion,  or  for 
vvant  of  understanding?— He  had  nothing  to 
roffle  his  temper  but  that  particular  thing ;  it 
was  from  his  talking  to  himself;  I  made  it  a 
rule  never  to  contradict  him  ;  and,  during  tbt 
ten  years  I  was  concerned  for  him,  I  never  bad 
a  word  with  him. 

You  endeavoured  to  dissuade  him  from  .this 
suit  which  be  was  going  to  prosecute  as  to  the 
settlement ;  how  did  he  reason  upon  the  occi- 
sion  P — Quite  wild  and  inconsistent,  and,  upon 
tlus  ocoasioui  in  my  opinion,  shewed  want  of 
reason. 

Do  vou  recollect  what  be  said,  and  how  be 
argued  P  Mention  the  particulars. —He  treated 
it  as  if  he  had  been  imposed  upon,  and  drawn 
in  improperly  to  do  it. 

Do  vou  tuink  that  such  a  way  of  aigoiog 
shewed  his  insanity  and  want  of  sense  P—1 
thought  it  did,  because  it  appeared  to  me  to  be 
inconsistent  with  the  facts. 

Might  it  notarise  from  a  difference  in  ouioioD 
between^  you  and  him  ?-«I  should  think  ost, 
because  I  always  looked  upon  his  lordship  to 
be  a  much  more  sensible  man. 
.  How  lonff  have  you  known  him  ?-^l  said  ten 
years ;  but  I  believe  it  may  be  eleveo. 

'Do  yon  know  of  any  instance  in  which  bis 
friends  or  family  ever  entertained  the  same  opi* 
nioD  of  liim  as  you  do  P— Never,  as  lo  taking 
ont  a  commission  of  lunacy. 

As  from:  the  conversation  you  had  with  hioi 
you  think  he  .was  insane,  did  not  yon  repre- 
sent itAo  the  family  ?-«Never ;  his  family  knew 
itas«wellas1. 

As  yoik  was  of  that  opinion,  did  yopiadvise  s 
commission  of  lunacy  P — ^Nei^r. 

In  the  time  of  your  heiqg,  ooncecned  for  bin 
in  his  affaira«  did  you  prepace.ai^y  <1^,>  can* 
veyanoe,  or  lease  for  hun  P — ^I a. some  things  i 
have. 

Did  you  ever  prepare,  any)  mortgng^  jiponbi^ 
estate?— Never  that  i  remember. 

Did  you  ever  altend  ibe  execntion  of.Aivr 
such  deeds?-- >I  was  concerned  in  sufferii^*^ 
recovery,  .and  cuUi^  off  the  entaib  in.tbe;iet* 
tlement. 

In  oaee  ofaclieot's  being  iasaae,  ^"^^^ 
have  suffered  such  acts  to  he  done  P---iTbsni 
was  nosneb  thing  happened  in-ii}ytU9e»«^ 
never  kJaew  of  any  acilhiit  iDy  im  did  to  DP 
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fircjadice  in  the  execution  of  any  deed  in  my 
tune. 

I  ask  yon,  if  yoa  bad  been  desired  to  be  a 
party,  or  present  at4he  execution  of  any  such 
<leedy  whether  you  woulil  have  suffered  it  under 
nch  circumstances  ? — Most  certainly  I  should 
not. 

Was  yon  ever  a  witness  to  the  execution  of 
any  deed  by  lord  Ferrers  ? — I  ba?e. 

Did  you  ever  transact  any  mortgage  for 
bim  ? — ^1  do  not  recollect. 

Did  von  never  get  any  loan  of  mooev  for 
bim? — ^Never.  If  the  gentlemen  will  nnd  it 
ont  I  will  not  disown  it. 

Has  my  lord  lately  raised  a  considerable  sum 
^  money  upon  his  estate  ? — No,  I  never  nego- 
tiated any  such,  nor  was  I  privy  to  it. 

Was  yon  employed  to  procure  any  money  T 
•—Never  to  my  memory. 

Did  you  never  converse  with  Lis  lordship 
upon  the  subject?— Never. 
'  Did  you,  or  did  you  not,  in  yonr  conscience 
and  opinion,  upon  the  whole  matter,  think  my 
lord  Ferrers  insane,  or  a  proper  object  to  be 
under  the  care  of  a  physician,  or  of  the  court  of 
Chancery  P— I  am  in  great  doubt  whether  my 
lord  was  so  insane  as  that  a  commission  of  lu- 
nacy could  be  taken  out;  I  should  think  a 
commission  of  lunacy  could  not  be  taken  out 
against  him. 

Why  ?  because  he  was  not  insane? — I  look 
upon  it  that  he  was  insane  only  at  particular 
times,  and  in  particular  instances. 

If  he  was  insane  only  at  times,  would  he 
not  have  been  a  proper  object  of  a  commii^sion 
ofluoacy? — I  cannot  say  at  the  times  I  have 


If  a  jury  had  been  to  enquire  touching 
bis  sanity,  1  am  sure  they  would  have  found 
bim  a  lunatic. 

Mention  the  times  (.f  which  yon  speak. — I 
meant  that  particular  time  when  his  lordship 
came  to  me  in  the  city,  as  I  have  mentioned. 
My  lord  Ferrers  did  propose  to  dispose  of  his 
Northamptonshire  estate.  I  do  recollect  there 
was  once  a  negoeiation  of  a  loan  of  1 0^000/. 
from  air  Thomas  Clarges.  1  was  no  other- 
wise concerned  in  it,  than  only  to  see  that  the 
deed  which  lord  Ferrers  executed  was  a  ])roper 
one.  Mr.  Howell  of  lincoln's-inn  was  the 
person  concerned. 

Yon  recollect  the  neg^ociaiion  of  a  loan,  and 
yodr  being  advised  with  ? — I  do  recollect  1  was 
advised  with,  and  I  believe  my  lord  was  then 
in  Leicestershire. 

What  advice  did  you  give?— The  money  to 
be  borrowed  by  my  lord  was  not  to  be  put  into 
bispocket,  but  to  pay  off  another  mortgage. 

What  advice  did  yon  give? — I  do  not  re« 
collect  any  particular  advice;  1  remember 
there  was  a  draught  of  a  deed  ;  I  believe  it 
was  laid  before  me. 

Did  you,  or  did  you  not,  advise  the  execution 
of  it? — 1  neither  advised  one  way  nor  the 
other ;  1  was  no  otherwise  concerned  than  to 
aee  that  the  draught  was  proper. 

Yon  sav  my  lord  asked  your  advice ;  did 
joti  give  bim  your  opinion  with  respect  to  the 
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propriety  of  the  deed  ?— 1  dare  say  if  my  lord 
asked  it,  I  did ;  1  don't  remember  he  did  ;  it 
is  most  likely  he  did. 

Lord  Hillsborough.  Why  did  yon  make  it  a 
rule  never  to  contradict  my  lord  Ferrers  ?-«* 
Goo$irey,  Because  if  I  had  contradicted  hiai, 
I  should  have  led  his  lordship  into  a  strange 
wild  way  of  reasoning,  that  I  had  often  expe- 
rienced by  bis  reasoning  with  himself  only. 

Earl  Ferrers.  Was  you  ever  concerned  for 
any  of  the  family  but  me? — Goostrey.  For 
lady  Anna  Eleonora  Shirley  I  was  coucernetl. 

Earl  Ferrers,  Do  you  know  of  any  thing 
else  ?— Goo5^rey.  Not  that  1  recollect. 

By  Lord  "Ravensmorth, 

Do  yon  know  lord  Ferrers's  mother,  or  any 
df  his  relations.^ — I  know  them  all. 

Do  you  mean  that  you  know  them  as  one 
that  has  transacted  business  nilh  then^,  and 
that  you  can  speak  your  opinion  touching 
them  ? — Yes ;  I  have  had  business  with  them 
frequently. 

Did  you  at  any  time,  or  at  different  times^ 
speak  to  lord  Ferrers's  mother,  or  any  of  his 
relations,  to  give  them  your  opinion  of  the 
management  of  lord  Ferrers  I* — I  never  did  ;  I 
should  have  thought  it  very  unnecessary,  be- 
cause 1  was  thoroughly  satisfied  that  the  fa- 
mily knew  it  as  well  as  myself. 

My  lords,  I  have  attended  to  Mr.  Goostrey'* 
evidence,  and  am  desirous  of  getting  every 
thing  from  him  that  I  can  ;  and  therefore  de- 
sire he  will  tell  your  lordships,  whether,  during 
the  time  he  did  business  for  lord  Ferrers,  he 
ever  signified  to  any  of  his  lordship's  family 
his  own  sentiments  touching  his  lordship  ? — If 
I  had  been  concerned  for  the  family,  1  should 
not  have  hesitated  a  moment  to  have  done  it. 
I  believe  Mr.  Shirley  in  particular  knew  that 
the  redtion  1  declined  being  longer  concerned 
in  bird  Ferrers's  affairs,  was  tVom  an  appre- 
hension that  he  was  not  in  his  senses. 

You  declined  being  concerned  for  him  upon 
his  behaviour  about  the  settlement  ? — No,  upon 
his  returning  from  lord  Westmoreland's. 

Should  you  ha/e  thought  that  alone  suffi- 
cient,  if,  previous  to  that,  you  had  not  seen 
marks  that  induced  you  to  have  a  suspicion  of 
bis  sanity,  and  lo  talce  the  resolution  you  did? 
— I  don't  know  whether,  if  that  had  been  the 
only  instance  in  whioh  1  had  found  my  (ord 
liehave  in  that  odd  manner,  1  should  then  have 
given  up  his  affairs  ;  but  he  had  several  limes 
before  acted  s«  inconsistent,  as  (o  induce  nie  to 
think  it  was  out  of  my  power  to  be  of  any  ser* 
vice  to  him. 

How  long  is  it  since  he  was  at  lord  West-* 
moreland'sF-'About  a  year  and  a  half. 

You  say  that  you  have  known  hijn  between 
ten  and  eleven  years ;  durintr  the  whole  time 
was  you  concerned  in  his  affairs  ? — ^There  vvaa 
something  or  otlier  moving  in  his  affairs  all  tlte 
while ;  it  was  with  the  greatest  difficulty  that 
I  kept  bim  within  the  bdunds  1  did. 

Do  you  mean  that  from  the  first  time  of 
your  being  concerned  Ini  his  aff«irS|  you  looked 
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Qpoo  him  in  that  light,  or  only  ia  that  ioatancef 
—Mood  after  I  was  concerned  in  his  affairs,  I 
irished  I  had  not  eni^aged ;  but  as  I  had  gut 
into  I  hem,  it  was  difficult  to  recede,  and  for  that 
purpose  I  went  on. 

In  ynur  opinion,  and  from  yonr  best  recol- 
lection, did  yuu  observe  these  symptoms  in  lord 
FerreiM  the  whole  time  yon  attended  him,  the 
major  part  of  the  time,  or  more  particularly 
«t  the  latter  part  ?'*-  Most  certainty  his  lord- 
ship was  greatly  affected  with  the  separation  of 
lady  Ferrers ;  and  at  that  time  1  observed  it. 

Do  you  think  it  proceeded  from  liquor  ? — I 
▼erv  seldom  saw  him  in  liquor. 

At  the  times  you  recollect,  was  he  sober?— 
Perfectly  sober,  at  the  times  I  speak  of. 

£ari  of  Morton.  Did  vou  ever  see  him  in 
such  a  condition,  that  he  was  incapable  of 
judging  between  a  moral  and  an  immoral  actP 
—'Goottr^,  I  cannot  say  I  ever  did. 

Then  the  Lord  High  Steward  retamed  back 
to  his  chair. 

Lord  Priwf  Seal,  My  lords,  I  move  your 
lordihips  to  adjourn  to  the  Chamber  of  Par- 
liament. ' 

Lord  High  Steward.  Is  it  your  lordships' 
pleasure  to  adjourn  to  the  Chamber  of  Parlia* 
ment? — lA)rds.  Ay,  ay. 

Lord  High  Steward.  This  House  is  adjonm- 
ed  to  the  Chamber  of  Parliament. 

The  Lords,  and  others,  returned  to  the 
Chamber  of  Parliament,  in  the  same  order  they 
ccine  down ;  and,  af^er  some  time,  the  House 
being  there  resumed,  resolved  to  proceed  fur- 
ther in  the  Trial  of  Lawrence  earl  Ferrers,  in 
Westmiiiiter-hall,  to-morrow,  at  ten  of  the 
clock  in  the  morning ;  and  ordered  that  the 
•aid  Lawrence  earl  Ferrers  should  be  remand- 
ed prisoner  to  his  majesty's  Tower  of  London, 
there  to  be  kept  in  safe  custody  ;  and  that  he 
be  brought  again  to  the  bar  or  this  House  in 
Westminster-hall,  to-morrow  at  ten  of  the 
^ock  io  the  morning. 


The  Second  Da^. 

Thurtdmy,  April  17,  1760. 

The  Lords,  and  others,  came  from  the 
Chamber  of  Parliament  into  Westminster-hall, 
in  the  aame  order  as  on  Wednesday  last ;  and 
the  peers  were  there  seated,  jum  the  Lord 
High  Steward  in  his  chair» 

Lord  High  Steward.  My  lords,  the  House 
is  resumed.  Is  it  your  lordships'  pleaanre,  that 
the  Judges  may  lie  covered  ? — iJifrds.  Ay,  ay. 

Then  the  Serjeant  at  Arms  made  proclama- 
tioD  for  silence,  as  usual,  and  aAerwarda  the 
following  proclamation. 

Serf,  at  Arms.  Oyes,  Oyez,  Dyes  I  Lieute- 
nant of  the  Tower,  bring  forth  your  prisoner, 
Lawrence  earl  Ferrera,  lo  the  bar,  punoaot 
u  the  order  of  the  Hooie  of  Lorda. 


The  deputy-governor  of  the  Tower  broogbl 
the  prisoner  to  the  bar  in  the  h'ke  form  ae 
before ;  and  then  he  kneeled  down. 

L.  H.  S.  Your  lordship  may  rise. 
L.  H.  S.    Earl  Ferrers,  your  lordship  will 
proceed  in  your  defence. 

Thomai  Hu»ley  sworn. 

Examined  by  Earl  Ferrers. 

Bid  you  know  the  late  earl  Ferrers  ? — I  didt 

How  long  did  you  know  him  ? — About  four- 
teen years. 

What  waa  the  matter  with  him  P — He  was  % 
lunatic. 

Was  he  under  confinement  ? — He  waa  under 
confinement. 

Was  he  a  lunatic  all  that  time  ?— He  had  in* 
tervals. 

Was  he  not  recovered  of  his  understanding 
sometimes,  so  as  to  return  to  his  seat  in  parliar 
ment?— Not  in  that  time  that  I  was  with  bit 
lordship. 

Was  he  a  lunatic  home  to  the  time  of  bii 
death  P — He  was. 

Did  you  know  lady  Barbara  Shirley  ?— I  di4 
not. 

Or  lady  Betty  Shirley  ?— I  did  know  lady 
Betty  Shirlej. 

Is  she  living?— She  is  dead. 

How  long  has  she  been  dead  ? — To  the  beil 
of  my  knowledge  about  seventeen  or  eighteca 
years. 

Had  she  any  disorders  that  yon  know  of?-^ 
As  I  have  been  told  by  her  servants,  she  fre* 
quently  appeared  to  be  very  much  disordered^. 

Att.  Gen.  My  lords,  I  should  be  sorry  ta 
stop  the  course  of  the  noble  earl's  evidenceii 
but  this  is  hearsay. 

By  Earl  Ferrers  (continued.) 

Did  yon  know  any  other  of  the  family  tbat 
were  disordered  in  their  senses  ?—Noibipg 
more  than  by  hearsay. 

How  long  have  you  known  the  present  earl 
Ferrers  ?— But  a  very  few  years. 

What  relation  was  fhe  late  earl  Ferrers  tO 
the  present  lord  P— His  uncle. 

Att.  Gen.  My  lords,  we'  will  not  trooUl 
your  lordships  to  cross-examine  this  witness. 

Mrs.  Wilhelmina  Deborah  Cotes  sworn. 

Examined  by  Earl  Ferrers, 

Did  you  know  lady  Barbara  Shirley  ?— Per* 
fcctly  well. 

What  relation  waa  she  to  the  present  ean 
Ferrers  ? — His  aunt 

How  long  did  you  know  lady  Barbara  before 

her  death  ?— 4She  is  now  living. 

Was  she  afflicted  with  any,  and  what  dtf« 
temper? — ^Lunacy.  ^    .     , 

Is  she  confined  as  ajunatic  atthistl^lei-- 
She  was  always  looked  upon  as  a  lanatic,  and 
proper  care  has  been  taken  of  her. 

Do  you  know  any  other  of  the  family  ibw 
haa  beea  afflicted  witb  lunacy  F-Ooly  b/ 
heanay* 


OSSj  for  Murier, 

Tlie  Hod.  and  Rer.  Mr.  Walter  Shirley  sironi. 

Ezamioed  by  Earl  Ferrert, 

* 

What  relation  are  you  to  roe  ? — Brother. 
Do  you  know  any,  aod  which,  of  the  fa- 
nily,  that  have  beeo  afflicted  with  lunacy  ;  if 

?fou  do,  please  to  mention  their  names  ?— I  be- 
ieve  the  prisoner  at  the  bar  has  that  misfor- 
tane. 

What  18  your  reason  for  such  belief P — I 
htLve  many  reas4io8  for  it.  The  first  is,  that  I 
kmwe  seen  him  several  times  talking'  to  himself, 
denchinflf  bis  fists,  grinning,  and  having  se- 
▼eral  g^tures  of  a  madman,  without  any 
seeming  cause  leading  thereto.  I  huve  like- 
wise Tery  frequently  known  him  extremely 
^pspicious  of  plots  and  contrivances  against 
Iiim  from  his  own  family ;  and,  when  he  was 
desired  to  give  some  account  what  the  plots 
were  that  be  meant,  he  could  not  make  any 
direct  answer. — Another  reason  I  have  for 
Ifaiaking  him  so  is,  bis  falling  into  violent  pas- 
aoD,  without  any  adequate  cause. 

Do  yon  believe  that,  at  some  times,  I  have 
Wen  hurried  into  violent  fits,  so  as  notto  know 
the  distinction  between  a  moral  and  immoral 
act  ?— I  believe,  at  those  times  when  my  lord 
lias  been  transported  hy  this  disease  of  lunacy , 
that  he  has  not  been  able  to  distinguish  pro* 
pedv  between  moral  good  and  evil. 

Has  any  other  of  the  family,  besides  myself^ 
heen  afflicted  with  lunacy  ?*-l  have  heara-*— 

(Mtopt.) 

Please  to  inform  thetr  lordships,  whether,  at 
the  time  I  have  been  transported  with  such 
Tiolent  fits,  they  have  been  the  effects  of  drink, 
and  whether  they  have  happened  when  1  was 
sober  f — Frequently  when  my  lord  has  been 
aober,  much  mor^  so  when  be  has  been  a  little 
inflamed  with  liquor. 

I>o  you  know  of  any  intention  in  the  family 
to  take  out  a  commission  of  lunacy  against 
me?^l  heard  it  Ulked  of. 
•  How  long  ago  f^l  think  I  can  reoolieet  it 
was  at  the  time  of  bis  lordship's  committing 
tlw  outrage  at  lord  Westmoreland's  bouse  that 
il  was  proposed  to  be  done;  but  afterwards 
they  were  afraid  to  go  through  with  it;  and 
the  reason  given  was,  lest,  if  the  court  of  ju- 
dicature should  not  be  thoroughly  satisfied  of 
my  lord's  lunacy  upon  inspection,  that  the 
daipage  would  be  very  great  to  those  that 
should  attempt  it. 

Why  was  the  family  afraid  that  I  should  ap- 
pear in  the  courts  of  judicature  to  be  in  my 
senses  ? — Because  my  lord  had  frequently  such 
long  intervals -t>f  reason,  that,  we  imagined,  if 
he,  on  the  inspection,  appeared  reasonable,  the 
court  would  not  grant  the  commission  against 


A.  D.  176a 


[9Sft 


What  damage  do  yon  mean  that  the  iamily 
was  ap|H«hensive  of,  in  case  the  court  should 
refuse  a  commission?^ We  spprehended  my 
lord  would  sue  us  for  scandaiutn  magnatum: 
'  Was  the  family  apprehensive  of  any  other 
kind  4»f>  datnafft  ?•»!  know  of  none. 

Att.  Gen,  ily  lords >  1  did  not  inttnd  to  have 


troubled  this  gentleman ;  but  from  what  hs 
has  said,  your  lordships  will  permit  me  to  ask. 
him  two  or  three  qutstions ;  I  shall  do  it  very 
tenderly,  and  with  as  muih  propriety  as  I  can. 
^in  giving  his  account  of  ihe  noble  lord's  state 
of  mind,  as  far  as  1  could  ooUeet  it,  he  said,  that 
he  had  more  reasons  than  one  why  he  deemed 
him  to  be  insane. 

By  Mr.  Attorney  iJeneraL 

Mr.  Shirley,  you  said  that  the  first  ground 
was,  that  his  lordship  would,  at  times,  talk  te 
himself,  grin,  aod  use  certain  gestures,  proper 
only  to  madmen — Now,  as  to  tliiH  first  mark  of 
insanity,  was  this  frequently  the  case  with  his 
lordshi  p  ? — Very  frequent  ly . 

Did  he,  at  those  times,  speak  loud,  or  use 
any  intelligible  lauguage  to  himself  ?•— He  did 
not. 

Did  he,  at  such  times,  offer  to  commit  any 
mischief,  or  betray  any  marks  of  disorder, 
while  in  that  situation?—!  do  not  recollect  any. 

Then,  as  far  as  I  can  understand  you,  at 
those  times,  his  behaviour  in  those  intervals 
was  perfectly  innocent.-*- Yes* 

At  such  tilnes  have  you  ever  entered  intd 
discourse  with  him  P — No,  1  do  not  remember. 

Did  yoa  neviv  ask  him  a  single  question 
when  you  have  seen  him  walking  backwards 
and  forwards  in  the  way  you  mention?—! 
don't  remember  1  have. 

Did  you  never  hear  him  speak  at  such  times 
together  persoi^  ?— Not  wl^lst  he  continued  in 
those  attitudes. 

I  don't  ask  yon  whether  he  conversed  the 
time  that  he  was  mote,  but  within  a  quarter  or 
half  an  hour  P-^1  am  not  certain. 

Your  next  ground  for  supposing  him  to  bs 
insane  was,  That  he  was  accustomed  to  be 
transported  into  passions  without  any  adequate 
cause,  were  those  the  words  ?— Without  any 
seeming  cause. 

Was  not  *  adequate'  the  expression  you 
used  ?— Yes. 

1  should  be  glad  to  knew  whether  yon  deena 
every  man  that  is  transported  with  anger,  with- 
out an  adequate  cause,  to  be  a  madman  ?— » 
I  deemed  it  as  a  sign  of  madness  in  him  ;  bat 
there  were  other  causes. 

I  ask  you  a  general  question,  and  I  do  not 
expect  a  particubir  answer.  Whether  you 
deem  a  person  that  is  transported  with  Airy 
without  reason,  to  tie  a  madman? — I  thinks 
person  may  be  transported  to  fury  without  aa 
adequate  cause,  that  is  no  madman. 

Then  please  to  recollect  some  particular  in- 
stance ot  this  frantic  passion,  and  state  it.— I 
really  cannot  command  my  memory  so  far.  I 
have  not  seen  my  lord  these  two  |ears,  till  the 
time  of  this-onhappy  confinement. 

Then  1  am  to  understand  you,  that  you  can- 
not recollect  one  particular  instance ;  Am  I,  or 
Qot  ?-*-i  cannot  recollect  any  at  this  time. 

Then  as  to  the  suspicion  of  plots  without 
any  foundation  ;  will  you  please  to  enumerate 
any  of  those? — He  never  himself  would  give 
any  particular  accosot  of  what  he  sttsp«sted» 
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Doly  that  be  did  suspect  that  the  family  was  in 
■ome  combination  against  him  ;  and  when  1 
have  asked  him,  What  it  was  that  he  meant  P 
he  would  ne?er  gire  me  a  direct  answer  to  that 
question. 

Does  that  kind  of  behaviour,  as  you  describe 
itt  denote  a  man  out  of  his  senses? — I  thought 
BO.  1  was  so  fully  possessed  of  that  opinion, 
that  I  declared  to  other  people  long  ago,  that  1 
tfaougtit  him  a  roadman.  ' 

Please  to  inform  their  lordships,  whether  the 
unfortunate  earl  lived  well  or  ill  with  his  fami- 
ly f — Indeed,  he  did  not  live  in  friendship  with 
his  family. 

Were  there  not  disputes  on  both  sides?— 
Yes,  there  were ;  his  younger  brothers  and 
listers  were  under  the  unhappy  constraint  of 
uumti  tor  their  fortunes. 

Then  please  to  inform  their  lordships,  whe- 
^er,  in  truth,  there  was  not  a  combination  in 
the  family  against  him?  1  do  not  mean  a 
criminal  one.-- ^I  am  very  certain  that  was  not 
what  my  lord  alluded  to. 

If  you  are  certain  of  that,  you  can  inform 
their  lordships  what  it  was  that  he  alluded  to  ? 
—I  will  give  a  reason  why  I  am  certain  it  was 
not  that ;  because  it  appeared  to  be  some  se- 
cret combination :  that  was  a  thing  Jtublicly 
known. 

How  did  you  collect  that  the  combioation 
was  secret? — By  my  lord's  manner  of  ex- 
pressing himself. 

Can  you  recollect  the  phrase  or  the  words  he 
used  1^-- '1  cannot. 

Ill  another  part  of  your  examination  you 
was  asked,  whether  the  earl  could  distinguish 
between  good  and  evil  ?  You  said  be  could 
^ot  distiii^uish  them  properly.  Was  he  at 
that  time  less  able  to  distinguish  properly  be- 
tween good  and  evil  than  any  other  man  that  is 
transported  into,  a  violent  passion?— I  never 
•aw  any  man  so  transported. 

Did  he  express  himself  in  insensible  words, 
BO  as  that  you  could  discover  the. state  of  his 
mind  ;  and  that  it  was  that  of  a  madman,  and 
not  a  man  in  passion  f — I  considered  it  as  mad- 
ness. 

Can  you  recollect  any  expression,  in  any  fit 
cf  passiun  that  my  lord  was  in,  that  might  not 
AS  well  Have  come  from  the  mouth  of  any  other 
|Mi6sionate  man  ?— Indeed  I  cannot. 

You  recollect  an  old  adagCt  *  Ira  furor  bre- 
<  vi^  est:'  do  you  believe  that  his  was  such 
madness  as  is  there  poetically  described  P— I 
believe  that  it  really  proceeded  from  madness. 

Have  you  ever  seen  him  so  transported  upon 
any  other  occasion  than  that  of  anger  ?  Have 
you  seen  any  appearance  of  that  kind  when  he 
was  cool  and  calm  ? — I  have  seen  him  break 
into  passions  wiihout  any  seeming  cause. 

You  said  you  could^not  remember  any  in- 
stance, when  the  question  was  asked  you  ;  can 
you  now  ? — I  remember  once  being  at  a  bunt- 
ing seat  at  Q,uarendon  in  Leicestershire,  as  I 
chose  to  avoid  the  bottle,  I  went  up  stairs  to 
the  ladies;  lady  Ferrers*  at  that  time,  lived 
frith  hiiDj  aad^  without  anjr  prefioos  quarrel^ 
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my  lord  came  upstairs  into  the  room ;  and,aAer 
standing  for  some  time  with  his  back  to  the 
fire,  he  broke  out  into  the  grossest  abuse  of  me, 
insulting  me,  and  swearing  at  me ;  find  I  can* 
not  to  this  day  or  hour  conceive  any  reason  for 
iL 

Had  you  never  any  dispute  or  quarrel  with 
your  brother  ? — Not  at  that  time. 

Might  not  you  have  had  some  quarrel  a  few 
days  before  ? — No. 

Are  you  confident  of  that  ? — I  am  confident. 

Had  he  no  suspicion  at  that  time  of  your  in« 
teresting  yourself  with  respect  to  my  lady 
Ferrers  ? — There  was  then  no  quarrel  existing. 

Had  there  never  been  a  quarrel  between  my 
lord  and  my  lady  ? — 1  think  not ;  it  was  sooa 
after  his  marriage. 

Richard  Phillips  sworn. 

Examined  by  Earl  Ferrers. 

How  long  have  you  known  ne? — ^Abonl 
eighteen  years. 

Are  you  a  tenant,  or  what  relation  do  yon 
stand  in  to  me?— I  am  a  tenant  to  your  lord- 
ship. 

Did  you  ever  see  roe  mad  ? — ^Your  lordship 
asked  me  one  day,  whether  I  ever  saw  yon 
mad  f    I  said,  I  hoped  not. 

How  long  ago  is  that  ? — It  may  be  lune  or 
ten  years. 

Upon  what  occasion  was  it  that  I  asked  yon 
that  question;  and  what  did  I  say  further?—. 
Your  lordship  said  that  you  was  a  madmso, 
but  conld  not  help  it ;  and  when  it  was  offyoa, 
you  was  sorry  for  it. 

Did  I  at  any  time  lament  the  misfortone  of 
my  family,  in  respect  of  naadoess  ?--Yoar 
lordship  told  me  that  it  was  in  your  family. 

At  the  time  that  you  sp^k  of,  ten  or  eleven 
y^ars  ago,  was  I  upon  a  visit  at  any  place  that 
might  make  it  necessary  for  me  to  caution 
people  against  my  own  madnes^,  that  they 
might  not  be  affronted  at  my  behavioor.'— 
Your  lordship  came  then  to  live  in  the  bouse 
where  I  live.  I  thought  you  spoke  those 
words  in  a  way  to  caotion  me,  that  1  should 
not  be  surprized,  in  case  you  had  such  fits. 

Did  you  hear  Johnson  the  deceased  say  that 
he  thought  me  mad  ?-^I  have. 

When  was  it  ? — Some  time  ago. 

Att.  Gen.  My  lords,  that  is  not  evidence,  t» 
speak  of  what  he  heard  Mr.  Johnson  say. 

Earl  Ferrert.  1  thought  as  the  evidence  of 
declarations  of  the  deceased  was  admitted 
against  me^  it  would  have  been  admitted  for 
me.  ^ 

Jtt.  Gen.  My  lords,  though  the  declarations 
of  the  deceased,  whilst  a  dymg  man,  and  after 
the  stroke  is  given,  are  to  be  admitted  as  legs! 
evidence,*  yet  a  deposition  of  what  be  or  any 
other  penon  said  before  the  accident,  is  dearly 

♦  See  Leach's  Hawkina's  Pleas  ef  tk* 
Crown,  b.  8,  c.  46,  s.  26.  As  to  dying  deco- 
rations, see  in  this  Collection  the  case  of  K*** 
son  and  Tranter,  toI,  16,  p.  1. 


937] 


for  Murdtr. 


hearsay  eYidance,  Qpkm  tbe  aame  foandation 
wiih  all  other  hearsay  erideDce ;  and,  with 
rabflniasion  to  your  lordships,  ought  not  to  he 

MllDitt«rd. 

Ait,  Gen^  The  aaestion  is  objected  to  by 
infe ;  if  my  noble  lord  or  his  counsel  insist 
upon  it,  the  next  step  is  to  hear  hia  counsel 
upon  the  objection ;  then  .we  are  to  answer  it, 
«nd  they  are  to  reply ;  and  then  it  is  for  your 
lordships*  judgment. 

£arl  Ferrerg.  1  ware  the  question. 

Gold  Ciarg€$f  esq.  sworn. 
Examined  by  Earl  Ferrert. 

How  long  have  you  known  me? — From  the 
time  of  your  birth. 

Did  yoa  look  upon  me  to  be  afflicted  with 
any  and  what  distemper? — Indeed  I  hare 
looked  upon  your  lordship  as  a  lunatic  for  many 
years. 

Has  that  distemper  increased  of  late  years, 
and  how  long  ? — I  think  it  has. 
^  How  lone  ? — For  these  two  years  or  more, 
crer  since  the  unhappy  difference  between  my 
lady  and  my  lord. 

Hare  yon  seen  me  in  violent  fits  of  lunacy  ? 
•— i  cannot  say  I  hare ;  and  the  reason  that  1 
hare  seen  few  extraragant  actions  of  his  lord- 
ship was  this,  as  I  looked  upon  him  to  be  dis- 
ordered in  his  mind,  1  aroided  being  in  com- 
pany, or  barioff  any  conrersation  with  him  as 
much  as  possible. 

Hare  you  particularly  remarked  that  I  am  of 
a  rery  iealous  or  suspicious  nature  ?— That  I 
hare  oAen. 

Has  it  been  remarkably  so  in  me  more  than 
any  other  people? — Much  more  so. 

Did  you  know  any  of  my  relations  being  so 
afflicted? — 1  remember  Henry  earl  Ferrers 
was. 

Had  he  a  commission  taken  out  against  him  ? 
•»-Be  had. 

Was  he  after  that  restored  to  his  senses  for 
any  time,  so  as  to  return  to  parliament? — He 
was :  be  returned  to  parliament  about  a  year 
and  a  half,  I  beliere,  or  thereabouts. 

What  relation  -was  he  to  me?— Uncle. 

Was  his  return  to  parliament  after  he  had 
been  confined  for  lunacy  ? — Yes. 

Had  he,  after  that  year  and  a  halTs  being  in 
parliament,  any  relapse  ?— Yes. 

What  became  of  him  then  ?— Another  com- 
mission was  taken  out,  and  he  was  confined  to 
the  time  of  his  death. 

Jlis  being  in  parliament  a  year  and*  a  half 
was  after  the  first  commission  issued  against 
liim  ? — Yes. 

Do  you  know  of  any  other  of  the  family 
being  afflicted  with  that  distemper?— I  hare 
heard,  but  do  not  know  it. 

By  Lord  B.ffOenuBorth. 

Hare  yoa  aroided  being  in  company  with 
lord  Ferrers,  or  baring  any  thing  to  do  with 
biro,  tor  soma  time  pa^t  i^^i  did,  as  much  as  I 
aaold* 
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Please  to  inform  their  lordships,  whether 
you,  at  any  time  prerious  to  that,  lired  in  any 
degree  of  constant  correspondence  and  in* 
timscywith  lord  Ferrers?— Not  much  since 
he  arrired  to  manhood. 

Whether  prerious  to  his  arriral  at  manhood, 
did  you  see  a  great  deal  of  lord  Ferrers  ? — K 
great  deal,  almost  from  his  cradle ;  for  I  being 
a  relation  of  his  familjr,  was  constantly  with  his 
father  and  with  htm  ii»  the  country,  and  mdst 
part  of  my  time  I  s|)ent  with  them. 

Whether  in  that  time,  prerious  to  his  man- 
hood, did  you  obserre  aoy  tiling  in  lord  Fer- 
.rers  from  his  behariour,  or  any  of  his  deport* 
ment,  that  waa  particularly  remarkable? — I 
have. 

You  hare  known  him  during  his  infancy  and 
before  his  manhood:  did  you  obserre  any 
thing  remarkable  constitutionally  (if  i  may  call 
it  so),  and  singular  in  his  behariour,  during  the 
time  you  knew  him  ?— I  hare  seen  great  oddi- 
ties in  him  beyond  what  1  hare  seen  in  any 
other  man. 

What  age  was  this  present  unfortunate  earl 
at  the  time  of  the  death  of  his  father  ? — I  be- 
liere about  twenty- two  or  twenty- three. 

Yo#8ay  you  was  intimate  with  his  father? 
had  you  at  aoy  time  any  conrersation  with  tbe 
father  of  the  present  earl,  relatire  to  that  which 
appeared  to  you  to  be  aingular  in  hia  son  ?— I 
cannot  say  I  erer  had. 

PleluM  to  recollect  as  far  as  possible,  any 
symptoms,  be  they  of  what  kind  soever,  that 
made  you  think  lord  Ferrers  so  rery  singular  in 
his  nature  ?«-l  cannot  specify  aoy  particular 
thing. 

You  say  that  you  hare  sereral  times  seen 
that  in  my  lord,  which  msde  you  think  my 
lord  to  be  rery  singular  ?— Yes. 

Do  you  recollect  any  thing? — It  is  a  great 
while  ago;  I  cannot  particcuarly  specify  any 
thing. 

By  the  Earl  of  Morton.  ^ 

This  witness  baa  told  your  lordships,  that 
he  has  known  the  noble  lord  at  tbe  bar 
from  his  cradle ;  I  desire  he  may  be  asked, 
if  be  ever  obserred  any  defect  of  under^^ 
standing  in  the  noble  lord  at  the  bar  ? — Not  to 
my  knowledge ;  not  whilst  he  was  with  me.  . 

Upon  no  occasion  when  you  saw  him  ?-^Noy 
1  cannot  say  I  hare. 

Did  you  erer  perceire  the  noble  lord  at  tha 
bar  so  far  deprived  of  his  senses,  as  not  ta 
know  that  robbery  or  murder  waa  an  of- 
fence against  the  law  of  God  and  man  ? — ^Ne, 
to  be  sure,  my  lords ;  I  cannot  say  that  I  ever 
did. 

Feter  Williams  uwwa. 

Examined  by  Earl  Ferren, 

How  long  hare  you  known  me  ?— I  hara 
known  your  lordship  these  16  or  17  years. 

Do  you  know  of  any  distemper  that  I  anpi 
afflicted  with  ?— Oflate  I  have. 

What  distemper  is  that  ?— I  hare  often  o\h 
serred  your  lordsbip,  when  1  bare  been  iii 
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Tour  company,  to  be  spitting  in  the  glan,  and 
biting  yonr  lipa,  and  stamping  about  the  room, 
which  induced  me  to  belidfe  your  lordship  was 
not  in  your  right  senses ;  and  further  to  con- 
vince me  it  was  so,  there  was  a  mare  that  your 
lordship  sent  to  me  on  the  17th  January  1749, 
and  remained  with  me  to  the  first  of  April  fol- 
lowing :  one  day,  being  Sunday,  your  lordship 
came  to  my  house,  about  four  or  five  in  the 
afternoon,  with  two  servants;  your  lordship 
armed  with  a  tuck  stuck  upon  a  stick,  the  two 
servants  with  guns  and  other  offensive  wea- 
poiis :  upon  entering  into  the  Tard,  your  lord- 
ship jumped  off  the  horse,  and  bid  one  of  your 
servants,  you  called  Tom,  knock  the  padlock 
off  the  stable  door.  He  did  so.  My  wife 
hearing  a  noise  in  the  yard,  she  came  to  know 
the  reason ;  and  without  any  ceremony  your 
iordship  felled  her  to  the  ground  with  your 
fist:  upon  my  seeing  this,  I  went  into  the 
yard,  and  asked  your  lordship  what  you  meant 
by  this  hehavionr  ?'-* 

Earl  Ferrtrt.  My  lords,  I  desire  to  stop  this 
witness ;  I  only  meant  to  ask  him  a  general 
question. 

Earl  Ferrert.  Have  you  observed,  that  that 
%Fhich  you  call  a  distemper  in  me  has  inlheased 
lately  I — Witliamt,  Yes,  in  my  opinion  I  think 
it  did :  «»hen  your  lordship  came  to  me,  you, 
without  any  further  ceremony  ■  [stop- 

ped by  lord  Ferrers.] 

Lord  Raveniworth.  My  lords,  in  justice  to 
myself  and  to  your  lordships,  I  hope  that  the 
WitoesB  may  go  on,  though  the  prisoner -desires 
he  may  be  stopped. 

Lord  Man^eld.  If  any  of  your  lordships 
have  any  questions  to  ask  the  witness,  you  will 
do  it :  the  prisoner  will  ask  such  as  be  thinks 
proper* 

By  Earl  Ferrert^  (continiied). 

Do  you  know  of  any  design  in  the  family  to 
take  out  a  commission  of  lunacy  against  me?'— 
I  cannot  say  I  do. 

'  Did  you  ever  toll  me  that  the  ftmily  wanted 
to  prove  me  mad  ? — I  don't  remember  I  did. 

Did  yoo  yourself  consider  me  as  a  madman? 
w-I  considered  your  lordship  so  at  this  juncture, 
and  many  times  before. 
'  What  time  did  yon  mean  by  this  janctmre  ? 
*-I  mean  the  juncture  of  his  lordship's  coming 
on  horseback  with  guns  and  other  offensive 
treapons  to  take  away  the  mare. 

What  time  was  tbatf^Sundsythe  Ist  of 
tApril  1759 ;  I  mistook  when  I  said  1749. 

Was  it  the  general  reputation  of  the  country 
that  I  was  mad  ? — It  was ;  I  have  heard  se- 
veral people  say.  Where  is  the  mad  lord  that 
used  to  b^  at  your  house  ? 

How  long  before  this  accident,  in  regard  to 
Mr.  Johnson,  was  it,  that  my  lord  came  to 
vour  bouse  armed  In  this  manner  ?— 1  believe 
U  was  about  a  twelvemonth. 

You  said  it  was  1749  bcfortf^I  neant 
WW. 
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EUxabeth  Williams  sworn. 
Examined  by  Earl  Ferrert. 

How  long  have  you  known  lord  Ferrers  ?-• 
A  great  many  years. 

Do  you  know  of  any  distemper  that  lord 
Ferrers  is  afflicted  with,  and  what  is  it? — He 
never  appeared  like  any  other  gentleman. 

Wherein  did  he  differ  from  other  people  in 
general  ?— He  always  was  a-mnsiog  and  talk- 
mg  to  hinuelf.  He  spit  in  the  hmking-ghas, 
tore  the  pictures,  swearing  he  would  breaJc  my 
bureau  open,  and  would  break  all  the  glasses  in 
my  house,  and  would  throttle  me  if  1  would 
not  let  him  do  it. 

Had  he  any  particular  reason  for  this  con* 
duct  ? — None  that  I  ever  saw,  but  like  a  de^ 
lirious  man. 

Did  you  keep  a  pnblic-boase  P — ^Yes. 

How  near  did  you  live  to  my  lord  ?— ]lfy 
lord  was  at  my  house,  and  boarded  with  me. 

Are  you  the  wife  of  the  last  witness  ?— Yes. 

Where  did  lord  Ferrers  live,  at  the  time  hs 
behaved  in  that  odd  manner  you  speak  of  ?-^ 
He  had  lodgings  at  Muswell-  Hill. 

How  far  did  you  live  from  him?— -Tirs 
miles,  to  the  best  of  my  knowledge;  he  fre- 
quently used  to  come ;  1  have  made  him  coffee 
and  sent  up  a  dish,  he  always  drank  it  out  of 
the  spout,  which  surprised  me/  that  I  thought 
him  delirious. 

How  long  ago  is  that  ?-- »I  believe  it  is  abool 
twelve  months  ago,  to  the  best  of  my  know- 
ledge. 

Have  you  often  seen  lord  Ferrers  behave  in 
that  manner  ? — I  never  saw  him  behave  like 
any  other  gentleman  in  my  life. 

Was  the  coffee  hot  when  he  drank  it  out  of 
the  spou^ — Hot.  He  always  went  about  the 
town  like  a  madman,  tbn)ttled  me,  and  tbreir 
me  down  in  the  yard,  one  day  when  he  took 
the  horse  away. 

Did  you  thmk  lord  Ferrers  a  madman  ?— I 
know  he  was  by  all  appearance. 

Was  he  generally  thought  so  by  other  peov 
pie  ? — By  all  the  whole  town. 

A  Lord.  When  he  threatened  to  break*  opea 
your  bureau,  and  to  use  you'ill  if  you  did  sol 
let  him  do  it,  was  he  in  liquor  ?— £/.  Williams* 
Sober  as  1  am  now. 

.  A  Lord.  Did  you  ever,  upon  any  occasba 
when  he  committed  these  outrages,  observe  that 
be  had  been  drinking  ?— E/.  William.  Never ; 
he  never  drank  in  a  morning  but  a  httle  lea  of 
coflGeei  or  some  broth. 

By  Earl  Ftrren, 

Have  yon  ever  seen  me  commit  any  otb^ 
acts  of  outrage  besides  those  vou  have  m^n* 
tioned  ?— >A  great  many  more  that  are  worse. 

Name  them. — Swearing,  cursing  and  damn- 
ing  us ;  and  wishing  ns  all  at  hell,  and  himself 
at  hell ;  and  threatened  to  break  the  glasses ; 
and  Ulked  to  himself  for  boors  together  in  bed. 

Was  he  drunk  or  sober  at  those  times  T^ 
Veiy  rarely;  bnt  bo  seemed  nors  to  bs  dis« 
torbcd  in  us  mind. 
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Meotion  the  eiraomstftnce  aboot  my  coming 
for  the  mare. — Mjr  lord  caroe  for  the  mare, 
h  was  at  church- time,  and  broaffht  his  aev- 
TaDia,  and  a  hammer  io  hia  hand,  and  gfons, 
^tb  a  tuck  in  his  hand,  and  broke  the  stable 
door  open  by  violence  of  arms,  and  knocked  me 
down  with  bis  arm,  and  run  the  tuck  into  my 
husband,  fetched  the  blood,  I  was  obliflred  to 
bate  a  surgeon  to  attend  him ;  and  took  the 
mare  away  by  force  of  arms  ;  and  if  any  body 
eame  to  binder  him,  he  said  he  would  blow 
tbeir  brains  out.  He  always  had  pistols  no- 
body knew  of.  1  never  saw  any  gentleman 
that  came  to  my  house  before,  that  had  those 
things  about  them.  1  used  to  like  to  take 
them  out  of  the  bed-chamber,  but  was  afraid  to 
touch  them,  for  fear  of  what  he  should  do  to 
me  himself,  by  seeing  his  mind  so  disturbed. 

Were  those  outrages  committed  when  he 
ivas  drunk  or  sober? — Sober  fortlie  general; 
and  when  he  took  the  ihare  away,  as  sober  aa 
lie  is  now. 

Earl  of  Hardwicke,  Inform  their  lordships, 
"Whether,  before  my  lord  came  in  jlhis  manner  to 
|i:et  the  mare  out  of  the  stable,  be  bad  before 
aent  any  servant  to  demand  the  mare,  and  bad 
been  refused? — W^lHamt.  Yes,  he  had,  the 
\py  was  gone  to  church.  We  always  kept  it 
under  lock,  bei^use  there  was  more  of  his 
lordship^s  horses;  and  nobody  was  to  go  into 
the  stable  but  his  lordship's  ostler. 

The  Hon.  Mr.  Bjohert  Shirley  sworn. 
Examined  by  Earl  Ferren, 

What  relation  are  you  to  me  ?— Brother. 

When  was  the  last  time  that  you  and  I  had 
any  conversation  together?— Almost  four  years 
ago,  between  three  and  four  years. 

At  that  time  in  what  light  did  yon  look  upon 
me  ? — Rather  turned  in  your  head. 

Waa  there  any  disorder  in  the  family  ?  and 
what  was  that  ?— Lord  Henry  Ferrers  had 
madness. 

'  I>a  you  know  lady  Barbara  Shirley  ? — I  do 
not. 

Do  you  know,  of  your  own  knowledge,  any 
other  besidea  earl  Henry  that  was  a  lunatic  ?— 
ho. 

'   Have  you  any  reason  to  believe  that  I  have 
been  afflicted  with  the  like  disorder? — I  have. 

Please  to  name  your  reasons.-— My  reasons 
•re,  that  when  I  liv^  at  Burton- upon -Trent, 
your  lordship  came  to  my  house  with  concealed 
|iistols  in  your  pockets;  pocketa  that  were 
made  on  purpose  for  that  use  1  apprehend  ; 
ftnd  that  you  likewise  had  a  snick -or-snee 
knife,  aa  it  is  called ;  and  I  apprehended  my- 
self and  all  the  family  in  great  danger  at  that 
time  i  and  I  was  oblij^ed  to  shut  the  doors 
against  you ;  upon  that  1  wrote  to  nay  brother, 
captain  Washington  Shirley,  that  I  appr^ 
bended  you  to  l>e  a  lunatic,  and  would  join  with 
him  in  taking  out  a  commission  against  yoo. 

Have  you  any  other  reason  to  believe  me  a 
lunatic  than  my  carrying  pistols  ? — Yes. 

Name  all  your  reasons. — Your  lordship  has 
frequently  asked  my  opinion  in  relation  to  your 


affairs,  which  I  have  told  you  to  the  best  of  my 
capacity  ;  but  you  was  always  so  unsteady  and 
jeak)us  of  me  and  your  friends,  when  we  were 
endeavouring  to  serve  you,  that  you  would 
never  venture  to  trust  us  in  any  thing  in  which 
we  could  be  of  service  to  yoo.  I  have  likewise 
seen.you  in  several  strange  postures,  walking 
about  with  great  confusion  of  mind,  and  was 
often  very  aMent  for  a  considerable  time ;  when 
I  have  been*  asking  you  a  question,  I  conld 
hardly  get  an  answ  er  from  you. 

Was  it  usual  for  me  to  go  armed  P—I  believe 
for  four  years  past,  or  very  near,  you  have 
hardly  ever  gone  without  concealed  pistuli 
about  you. 

Did  I  use  to  go  armed  formerly  when  yoa 
knew  me  ?— I  never  knew  that  his  lonlship 
went  armed,  till  he  came  to  my  house  at  Bur- 
ton-opon-Trent,  which  was  the  last  time  I  savr 
him. 

~  £>o  yoo  know  any  thing  more?— I  hay« 
further  to  say,  that  my  father  made  a  settle* 
ment  in  1741,  which  you  subjected  your^lf  to, 
and  acquiesced  under  for  near  twenty  years  ; 
and  then  preferred  a  bill,  in  order  to  set  that 
settlement  aside ;  and,  contrary  to  the  opinion 
of  your  solicitor  and  counsel,  you  still  would 
insist  upon  doing  it,  and  obligf^l  me  to  put  in  aik 
answer  for  myself  and  my  son. 

Do  you  know  of  my  being  subject  to  fits  of 
violent  rage? — I  cannot  say  but  I  have. 

Did  you  ever  see  me  so  outrageous  as  not  t6 
know  the  difference  between  good  and  evil?.-. 
I  really  cannot  particularize  any  thing,  'tis  so 
loug  ago ;  but  upon  occasions  I  have  seen  yon 
extremely  passionate  and  warm  ;  and  so  much 
so,  that  I  oelieve  you  did  not  know  what  you 
did  sometimes. 

Do  you  think  that  these  violent  passions  yon 
speak  of,  arose  from  constitutional  defects  .^— I 
really  believe  ao. 

If  you  have  any  thing  more  to  offer,  men« 
tion  it  yourself ;  I  have  no  more  questions  to 
ask  you. — I  have  nothing  more  to  offer. 

Lord  Cadogan»  How  long  Was  it  beforb 
this  accident,  that  you  wrote  to  captain  Wash- 
ington Shirley  about  taking  out  a  commission 
of  lunacy  agamst  my  lord  T-^ShirUy.  It  is  up- 
wards of  two  years  ago  aince  I  wrote  to  him* 

Doctor  John  Monroe  sworn. 
Examined  by  Earl  Ferren. 

Did  yott  know  the  late  earl  Ferrers  ?— I  di<!. 

Did  vQu  know  him  in  any  and  what  dis* 
temper? — 1  attended  him  as  a  physician  when 
he  was  under  the  unhappy  influence  of  lunacy. 

Have  you  heard  all  the  evidence  that  ball 
been  given  in  this  cause,  on  the  charge  against 
earl  Ferrers,  on  both  sides  ? — I  have. 

You  are  desir^  to  mention  what  are  th« 
usual  symptoms  of  lunacy. — Uncommon  fury, 
not  caused  by  liquor,  but  very  frequently 
raised  by  it ;  many  others  there  are  which  tend 
to  violence  against  other  persona  or  against 
themselves :  f  do  not  know  a  stronger,  a  more 
constant,  or  a  more  nnerring  symptom^  of 
lunacy  tbaa  jealousyi  or  fuspioan  withodl^ 
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cause  or  groundfl :  >liere  are  many  others  too 
long'  to  eouroerate. 

Uds  the  carrying  of  arms  been  ircnerally  a 
circumstance  of  lunacy  ? — f  have  known  it  to 
be  80,  but  not  ^enerali^. 

Please  to  inform  their  lordships  whether  any, 
and  which  of  the  circumstances  which  have 
be^n  proved  by  the  witnesses  are  symptoms  of 
lunacy — 

Att.  Gen,  My  lords,  if  the  noble  lord  means 
to  insist  upon  that  question,  I  object  to  it. 

X.  if.  S.  Lord  Ferrers,  do  you  desire  ytor 
•ounsel  to  be  lieard  upon  that? — Earl  Ferrers, 
Ido. 

Earl  of  Hardwicke,  My  lords,  this  question 
is  too  general,  tending  to  ask  the  doctor's  opi- 
nion upop  the  result  of  the  evidence,  and  is 
Tery  rightly  objected  to  by  the  counsel  for  the 
crown :  if  the  noble  lord  at  the  bar  will  divide 
the  question,  and  ask  whether  this  or  that  par* 
licular  fact  is  a  symptom  of  lunacy,  1  dare  say 
they  will  not  object  to  it. 

Att.  Gen.    My  lords,  I  shall  not. 

Earl  Ferrers,  My  lords,  1  submit  to  have 
it  go  on  in  the  way  recommended  by  lord 
Hardwicke. 

Earl  Ferrers,  Please  to  inform  their  lord- 
ships, whether  quarrelling  with  friends  without 
cause  is  a  symptom  of  lunacy  f — Monroe. 
Very  frequently  one. 

nhether  being  naturally  suspicious  is  a 
■ymptom  of  lunacy  P — Yes,  it  is  without  cause 
a  constant  one. 

Whether  going  armed  where  there  is  no 
danger  is  a  symptom  of  lunacy  P — That  must 
be  according  to  the  circumstances. 

Whether  going  generally  armed  where  there 
is  no  apparent  danger  is  a  symptom  of  lunacy  P 
—I  should  think  it  was. 

Whether  spitting  in  the  looking-glass, 
clenching  the  fist,  and  making  mouths,  is  a 
symptom  of  lunacy  P — I  have  frequently  seen 
snch  in  lunatic  persons. 

Whether  walking  in  the  room,  talking  to 
hjmself,  and  making  odd  gestures,  are  symp- 
toms of  lunacy  P — Very  common  ones. 

Is  quarrelling  without  cause  a  symptom  of 
lunacy  P — it  is  a  very  frequent  attendant  upon 
such  unhappy  complaints,  and  they  are  gene- 
rally malicious. 

Whether  drinking  coffee  hot  out  of  the  spout 
of  the  pot  is  a  symptom  of  lunacy  P — 1  should 
think  it  on^  in  the  present  case ;  it  is  not  a  ge- 
neral one. 

Whether  lunatics,  when  they  are  angered 
with  or  without  cause,  know  what  they  are 
doing  P— Someumes,  as  well  as  I  do  now. 

Is  it  common  to  have  such  a  disorder  in  fami- 
lies in  the  blood  P — Unfortunately  too  common. 

Whether  lunatics  in  their  intervals  are  con- 
scions  of  their  being  lunatics  P — ^They  are  con- 
scious of  it ;  many,  both  in  and  ont  of  their  in- 
tervals ;  very  few  that  are  not 

Whether  lunatics  are  apt  to  be  seized  with 
fits  of  rage  on  a  sudden  P — Very  often. 

yiKithout  auy  apparent  cause  P-* Without  any 
•ppareot  cause. 
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Is  there  any  other  way  of  discoverinjf  whe- 
ther a  roan  is  lunatic  or  not,  but  by  the  irr^u- 
larity  of  his  behaviour  or  his  pulse  P-*By  the 
irregularity  of  his  behaviour ;  I  know  of  no 
other  method  ;  the  pulse  discovers  nothing  in 
general. 

A  Lord.  Please  to  inform  their  lordships, 
whether  a  person  under  an  immediate  visitation 
from  God  jof  madness,  has  not  commonly  a 
fever  P — Monroe.  Seldom  or  never,  unless  it 
may  be  at  the  first  attack  of  the  distemper,  or 
in  some  very  violent  fit. 

Boger  Griffith  sworn. 

Examined  by  Earl  Ferrers. 

How  long  have  you  known  me  P— About 
twelve  months. 

Did  you  know  me  when  1  lived  at  Maswdl 
Hill  P— Ves.  very  well. 

When  was  that? — It  was  about  twdvt 
months  ago. 

At  that  time  was  T  generally  reputeil  a  msd* 
man,  or  a  man  in  his  senses  P — Generally  re- 
puted a  lunatic;  some  said,  cracked  in  his  besd. 

Earl  Ferrers.  My  lords,  I  desire  leave  to  call 
Mr.  Goostrey,  to  ask  him  a  question  1  forgst 
yesterday. 

Mr.  Goostrey  sworn  again. 

Earl  Ferrers.  Have  you  observed  me  re- 
markably jealous  and  suspicious,  and  for  what? 

Goostrey.  Very  remarkably  so  ail  the  wbile 
I  had  the  honour  to  be  concerned  for  him,  sod 
much  more  than  any  other  person.  In  the 
course  of  time  that  I  was  concerned  for  bis 
lordship,  he  has  been  at  different  times - 

L.  H  S.    You  are  not  to  g^o  into  a  detail.  . 

Earl  Ferrers,  My  lords,  I  have  done  with 
my  evidence ;  but  it  is  impossible  for  me  to 
sum  up,  and  what  I  have  to  offer  to  your  lord- 
ships I  have  reduced  into  writing,  and  desirs 
the  Clerk  may  read  it.' 

L,  H.  S,  Is  it  of  your  lordship's  own  writing? 

Earl  Ferrers.  My  lords,  *  the  attorney  fl;ot 
it  copied. 

Clerk  reads:  , 

My  lords ;  It  is  my  misfortune  to  be  accused 
of  a  crime  of  the  most  horrid  nature.  My  de- 
fence is,  in  general,  that  I  am  Not  Guilty :  the 
fact  of  Homicide  is  proved  against  me  by  wit- 
nesses, who,  for  aught  I  can  say  to  the  coo* 
trary,  speak  truly. 

but  if  I  know  myself  at  this  time,  f  can 
truly  affirm,  I  was  ever  incapable  of  it,  know- 
ingly :  if  1  have  done  and  said  what  has  beei| 
alleged,  1  must  have  been  deprived  of  my 
senses. 

I  have.been  driven  to  the  miserable  necessity 
of  proving  my  own  want  of  nnderstandiiigt 
and  am  told,  the  law  will  not  allow  me  ^he  as- 
sistance of  counsel  in  tliis  case,  in  which,  of  all 
others,  I  should  think  it  most  wanted. 

The  more  I  stand  in  need  of  assistance,  to* 
greater  reason  1  have  to  hope  for  it  from  jovx 
lordships. 

Witnesses  hare  been  called  to  pro? a  mj  >■: 
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Mmty''— io  pme  an  niilMppy  disorder  of  mindy 
juid  which  I  am  |pnef  ed  to  be  nnder  the  ne- 
eaaaitj  of  expotiogf. 

If  tbey  have  nol  directly  prored  me  ao  iii- 
*aaD«  aa  not  to  know  the  ififlerence  between  a^ 
■Miral  and  an  hnmoral  action,  they  have  kx  least 
proved  that  I  was  liable  to  be  driven  and  hnr- 
lied  into  that  unhappy  condition  upon  very 
liiff  ht  OGcasioDS. 

Your  lordships  will  consider  whether  tAy 
pasaion,  ra^,  madness  (or  whatever  it  may  be 
caUed)  %vs8  the  efiect  of  a  weak  or  distempered 
mind,  or  whether  it  arose  iWim  my  own  wicked- 
Deas,  or  inattention  to  my  duty. 
*  If  I  could  have  controuled  my  ra^,  I  am 
auswerahle  for  the  consequences  of  it.  But  if 
I  could  not,  and  if  it  was  the  mere  effect  of  a 
distempered  brain,  1  am  not  answerable  for  the 
^Msequenoea. 

My«l6rda,  1  mention  these  things  as  hints— 
I  need  not,  indeed  f  cannot,  enlarge  upon  this 
flutject:  your  lordships  will  consider  all  cir- 
cnmstances,  and  I  am  sure  you  will  do  me 


If  it  be  but  a  matter  of  doubt,  your  lordships 
wiH  run  the  hazard  of  doing  me  injustice,  if 
you  find  me  ffuilty. 

My  lords,  If  my  insanity  had  been  of  my 
•wn  seeking,  as  the  sudden  efiect  of  drunken- 
ness, I  should  be  without  excuse.  But  it  is 
proved,  by  the  witnesses  for  the  crown,  that  I 
-vras  not  in  liquor. 

.  Mr.  Kirkland,  who  drank  and  conversed 
with  me,  in  order  to  betray  me,  (Mr.  Attorney 
may  commend  his  caution,  but  not  his  honesty) 
leprasents  me  aa  the  most  irrational  of  all  mad- 
men, at  the  time  of  my  doing  a  deed  which  I 
stfiect  ubon  with  the  ntmost  abhorrence. 

The -Counsel  for  the  Crown  will  put  your 
lofdahips  in  mind  of  every  circumstance  sgainh 
me ;  I  must  require  of  your  lordships'  justice, 
to  recollect  every  drcumstance  on  the  other 
mde. 

My  life  is  in  your  hands,  and  I  have  every 
tiling  to  hope,  as  my  conscience  does  not  con- 
demn me  of  the  crime  I  stand  accused  of;  for 
I  had  no  preconceived  malice ;  and  was  hur- 
lied  into  the  ^rpetration  of  this  fittal  deed  by 
the  fury  of  a  disordered  imagination. 

To  think  of  this,  my  lords,  is  an  affliction, 
which  can  be  aggravated  only  by  the  necessity 
of  making  it  my  defence. 

May  CM  Almighty  direct  your  judgments, 
■nd  correct  my  own ! 

« 

Earl  Ferren,  My  lords,  I  will  mention  one 
circumstance,  which  I  did  speak  of  yesterday ; 
k  was  said,  that  I  knew  of  a  lease  Johnson  bad, 
hut  it  has  never  been  proved ;  therefore,  I  ima- 
gine, that  what  I  asserted,  that  I  did  not  know 
of  it,  must  be  admitted  aa  troth. 

X.  H%  8.  Earl  Ferrers,  Hath  your  lordship 
any  thing  further  to  offer  f 

Earl  Ferren,    No. 

Sol.  Gen.  My  lords,  it  is  now  my  dnty,  to 
Hy  befbre  your  lordships  soma  oUervations 


upon  theetidenee  offered  both  for  the  king  and 
the  prisoner,  in  reply  to  the  defence  made 
against  the  bbarge. 

The  fact  of  kifiing  Mr.  Johnson  (the  person 
named  in  the  indictment,)  is  admitted  as  well 
as  proved.  The  noble  lord  at  the  bar  only 
denies  the  conseqaence*;  that  thefkct  is  mur- 
der. For,  he  tells  your  lordships,  that,  upon 
considering  all  the  chrcumstances,  he  is  satis- 
fied, that  he  was  inca|mble,  kno^-ingly,  of 
doing  what  he  did.;  and  therefore  insists  upon 
an  incapacity  and  inssnity  of  mind  in  his  de- 
fence. 

My  lords,  it  is  certainly  true,  that  the  fact  ia 
not  nrarder  without  malice;  so  aatunU  justice' 
says ;  80  the  law  says,  on  which  the  indict- 
ment is  framed :  and  malice  must  depend,  in 
every  case,  upon  the  will  end  understanding  of 
the  jMirty .  If  the  defence  is  founded  in  truth  ; 
aa  the  noble  prisoner  at  the'  bar  has  seen  the 
anxiety  of  your  lordships  to  give  it  alt  due 
weight,  through  the  whole  course  of  his  trial ^ 
80  now,  in  the  oonclusion,  h^  will  receive  from 
you,  as  his  judges,  the  full  benefit  of  that  de» 
fence  in  his  acquittal.  If  it  is  not  founded  in 
truth,  I  am  persuaded,  that  no  other  icoosidera* 
tion,  respecting  the  rank  and  qualify  of  the 
notde  prisoner,  and  his  relation  to  your  lord* 
ships,  will  turn  your  attention  from  the  evi- 
dence, nor  make  the  least  impression  upon  the 
firmness  of  your  justice. 

Before  I  observe  upon  the  evidence,  I  will 
presume,  with  your  lordships'  indulgence,  to 
state  to  you  the  legal  notion  of  that  defence, 
which  has  been  urged  and  attempted  in  prdof. 

My  lords,  the  law  of  England,  which  la 
wisely  adapted  to  punish  Crimes  with  severity, 
for  the  protection  of  mankind,  and  for  the 
honour  of  government,  provides,  at  the  same 
time,  with  the  greatest  eqoitV)  for  the  im- 
becility and  imperfections  of  human  nature. 
Therefore,  my  lord  chief  justice  Hale  (the 
weight  and  authority  of  whose  writings  are 
known  to  your  lordships  and  to  the  w^iole  king- 
dom) explains  the  law  upon  this  subject,  i(t 
laiipfe,  with  his  usnal  clearness  and  accuracy. 
It  is  in  his  first  volume  of  the  History  of  the 
Pleas  of  the  Crown,  ffol.  30,)  where  he  traces 
all  the  distinctions,  which  the  nature  of  this 
question  admits,  as  it  concerns  the  trial  of  cri- 
minals for  capital  oflences.  1  will  collect  the 
substance  of  what  he  says,  and  submit  it  to 
your  lordships,  as  founded  not  only  in  law  and 
practice,  but  in  the  most  unerring  rules  of  rea- 
son and  justice. 

My  lords,  he  begins  with  observing,  that 
**  There  is,  Ist^  a  partial  insanity  of  mtnd,  and 
there  is,  2dly,  a  total  insanity.  1st,  partial  in- 
sanity is,  either  iu  respect  to  things,  when  they, 
who  are  competent  as  to  some  matters,  are  not 
80  as  to  others ;  or  else  it  is  pwtial  in  respect 
to  the  degree.  This  is  the  condition  of  many, 
especially  of  melancholy  persons.  As  to  such, 
a  partial  insanity  will  not  excuse  them ;  for  (he 
says)  that  persons  who  are  felons  of  them- 
selves, and  other  felons,  are  under  a  degree  of 
It,  when  th^y  offend."    It  is  difficult  to  draw 
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the  line^  wliich  divides  perfect  from  ptrtUI  in- 
sanity ;  and  be  refers  it  to  the  discretion  of  thfe 
judge  and  jury,  who  must  dulj  weigh  and 
.consider  the  wuole;  **  lest  on  one  side,  there 
be  a  kind  of  inhunianitv  towards  the  defects  of 
human  nature ;  or,  on  the  other  side,  too  mach 
Jndolgence  gifen  to  ffreat  crimes."  Then,  my 
lords,  he  speaks  of  tlie  general  rule,  which  he 
would  choose  to  lay  down,  as  the  best  measure 
of  his  own  judgment ;  and  it  is,  **  that  a  per- 
son, who  has  ordinarily  as  great  a  share  of  un- 
derstanding, as  a  child  of  fourteen  years  of 
age,  is«ncn  a  person,  as  may  be  guilty  of  trea- 
•00  or  felony.  2dly,  as  to  total  insanity  or 
alienation  of  mind,  which  is  perfect  madness, 
this  (lord  dale  agrees)  will  plainly  excuse  from 
the  guilt  of  felony  and  treason." 

But  he  distinguishes  under  the  head  of  total 
insanity,  between  **  that  species,  which  is  fixed 
and  permanent ;  and  limacy,  which  comes  by 
periods  or  fits." 

Of  thjs  latter  kind  he  expresaet  himself  thus : 
'*  Crimes  committed  by  lunatics,  in  snch  their 
distempers,  are  onder  the  same  judgment,  as 
those  committed  by  men*  partiallj^  insane.  The 
person,  who  is  ateolutely  mad  tor  a  day,  kill- 
ing a  man  in  that  distem|>er,  b  equally  not 
guilty,  as  if  be  were  mad  without  intermission. 
But  such  persons^  as  have  their  ludd  iutervals, 
have  usually,  in  those  intervals  at  least,  a  com- 
netent  use  of  reason ;  and  crimes  committed 
bv  them  are  of  the  same  nature,  and  punish- 
able in  the  same  manner,  as  if  tbey  had  no 
such  defect." 

Hy  lords,  afterwards,  he  treats  of  that  in- 
sanity which  arises  from  drunkenness,  and  lays 
it  down,  that  <*  by  the  law  of  England,  snch  a 
person  shall  have  no  privilege  from  this  volun- 
tary contracted  madness,  bat  shall  have  the 
same  judgment,  as  if  he  were  in  bis  riffbt 
senses"  ^unless  it  be  occasioned  by  medicue 
unskilfullv  administered,  or  poison  aoeidentally 
taken.)  Indeed,  if  by  such  practices  an  habi- 
tual, fixed  frenzjr  be  caused^it  puts  the  man 
in  the  like  condition,  with  ropect  to  crimes, 
as  if  that  frenzy  were  at  first  involuntarily 
•ootracted. 

My  lords,  the  result  of  the  whole  readen- 
io^  of  this  wise  judge  and  great  lawyer  (so  far 
'  as  it  Is  immediately  relative  to  the  present  par- 
pose)  stands  thus.  If  there  be  a  total  perma- 
nent want  of  reason,  it  will  acquit  the  prisoner. 
If  there  ba  a  total  temporary  want  of  it,  when 
the  ofience  was  committed,  it  will  acquit  the 
prisoner:  but  if  there  be  only  a  partial  degree 
of  insanity,  mixed  with  a  partial  degree  of 
reason;  not  a  full  and  complete  use  of  reason, 
but  (ss  lord  Hale  carefully  and  emphatical^ 
expresses  himself)  a  competent  use  of  it,  silN 
ficieot  to  hare  restrained  those  passions,  which 
produced  the  crime  ;^  if  there  oe  thought  and 
■ 

*  See  also  upon  this  subject  the  case  of 
Edward  Arnold^  vol.  16,  p.  693,  and  parttca- 
larly  lord  Erskme's  most  sagacious  and  pro- 
Ibund  disquisition  into  the  subiect  in  the  case  of 
Hadfield,  a.  d.  1800,  in  this  CoUectkmi  tfaere- 
iii  referred  to. 
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design ;  a  facolty  to  distiynish  tbcnatareof  ae- 
tions;  to, discern  the  difl&ence  between  moral 
good  and  evil ;  then,  upon  the  factpf  the  oflSmos 
proved^  the  judgment  of  the  law  most  take  place. 

My  lords,  the  question  therefore  most  U 
asked  ;  is  the  noble  prisoner  at  the  bar  lo  be 
acq[uitted  from  the  guilt  of  murder,  on  accooat 
of  insanity  P  It  is  not  pretenfled  to  be  a  esa- 
sunt  general  insanity.  Was  he  under  tbe 
power  of  it,  at  the  time  of  the  ofience  com- 
mitted? Could  he,  did  be,  at  that  tiaie,dit- 
tinguish  between  good  and  evil  ? 

The  same  evidence,  which  establishes  tbs 
fact,  proves,  at  the  same  tiose,  the  caiMcity 
and  intention  of  the  noble  prisoner.  Did  m 
weigh  the  motives?  Did  be  proceed  with  ds- 
liberation?  Did  be  know  the  conseqoencesP 

My  lords,  he  weighed  the  motives.  Tbs 
two  witnesses,  who  speak  most  strongly  vU 
materially  to  this  part  of  the  cause,  as  well  u 
to  every  other,  are,  Sarah  Johnaon  thedaqfbic 
of  the  deoeaied,  and  Mr.  Kirkland  the  sor- 
Sfeoiu 

The  circomstanoes  proved  by  their  evidsaos 
shew,  that  the  malice  coooeived,  on  this  as* 
fortunate  occaaion,  was  •teady,  cool,  and  pi** 
meditated.   Mr.  Johnson  hmi  acted,  for  msa? 

Jean,  as  steward  to  collect  the  reals  of  saoi 
inds  as  kird  Ferrers  had  in  possession ;  snd  ht 
was  himself  tenant  of  one  of  the  farms.'  At 
the  time  of  passing  the  act  of  parliament,  two 
years  a^,  relative  to  the  noble  lord's  eitilt 
and  afibirs,  Mr.  Johnson  stood  so  well  ia  htf 
opinion  and  liivour  as  to  be  recommended  by 
bis  lordship  to  be  receiver,  for  the  various  tmstt 
and  purposes  in  the  act.  Something  passed  os 
that  occasion,  which  disguated  the  noUe  kml, 
and  made  him  jeaJous,  that  Johnson  bad  takea 
part  against  him.  From  that  moment  be  ea- 
tertained  resentment  and  hatred  in  his  bcart 
More  lately  still,  he  took  ofience  against  Joba- 
;M>n,  as  to  a  contract  for  the  sale  of  coals  npoa 
part  of  the  estate,  in  which  his  lordship  thougfat 
(as  he  seems  to  he  knowing  and  attentive  ia 
his  private  business)  that  there  had  been  soms 
collusion,  to  impose  upon  him. 

My  lords,  the  first  instaooe  of  bis  rsseqt* 
ment  appeared  to  you  from  the  evidence  of 
Sarah  Johnson,  the  daughter:  ihat,  in  the  No- 
vember preceding  the  killing  of  her  fatber, 
lord  Ferrers,  accompanied  by  Mr.  Cliflbrd,  de* 
livered  a  paper  to  Johnson,  the  body  of  wbieb 
was  voluntarily  admitted  by  my  lord  to  be  of 
his  own  band- writing.  It  was  a  notice  is 
Johnson  to  quit  the  farm  which  be  rented,  sod 
Clifibrd  was  the  intended  saccessor.  This  step 
proceeded  from  resentment,  and  it  wss  so  ex- 

Slained  afterwards  by  himself  to  Kirkland,  «b« 
e  aaid,  that  he  had  long  wanted  to  drive  Jobs* 
son  eat  of  the  farm,  and  make  him  ^^"^ 
Gbeshiro,  from  whence  he  came.  My  wm 
it  is  very  plain,  that  the  noble  k>rd  took  bis  rt- 
solntion— 

Earl  Ferrert.  Mr.  Solicitor,  you  mistake;  ike 
notice  was  given  a  twelvemonth  ago  last  No- 
vember ;  it  was  nor  given  in  the  last  NofsniMr* 
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Ui  the  noble  lord  at  Ibe  bar,  for  oettiogp  me  right 
In  the  leait  drcamitanoe ;  and  hope  that  he 
will  always  do  it,  wbeoerer  I  mistake.  I  mean 
to  be  as  exact  as  I  am  able.  My  lords,  the 
▼iew  with  which  I  mentioQ  the  notice  to  turn 
^ Jfobnson  oat  of  the  farm,  is  this :  lord  Ferrers, 
in  order  to  shew  the  improbability  of  his  con* 
ceiring^  malice  against  Johosoti,  has  relied  upon 
kf  that  he  was  alwavs  known  to  entertain  the 
macest  regard  and  friendship  for  that  un- 
Sartonate  man.  My  lords,  1  admit  the  friend- 
ship and  kindness  down  to  the  time  of  passing 
the  act  of  parliament :  and  1  said,  that  his 
brdship  had  recommended  Johnson  to  be  re- 
ceiver. ]lut  soon  after  the  passing  of  that  act, 
he  certainly  changed  his  opinion.  It  is  suffi- 
cient, theraore,  that  the  notice  to  qnit  the 
larm  (which  was  the  first  strong  mark  of  his 
y^teaentment  proved  in  evidence)  was  given  sub« 
■eqoent  to  the  proceedings  of  the  legislature. 
Whether  the  notice  was  given  last  November, 
or  in  the  year  preceding,  the  observation,  as 
applied  to  this  purpose,  remains  in  its  full  force. 

M?  lords,  1  was  saying,  that,  it  was  plain,  his 
lordship  gradually  wrought  himself  up  to  a  reso^ 
lotion  of  destroy  ing  Mr.  Johnson.  The  daughter, 
Sarah  Johnson,  proves,  that  his  lordship  de- 
clared, in  her  heanng,  when  she  went  to  Stanton, 
in  the  evening  of  the  18th  of  January,  to  see 
her  dving  father,  that  be  designed  it.  He  de- 
darra  to  Rirklaod,  that  sinee  the  year  1753, 
Johnson  had  been  a  villain ;  that  be  had  done 
things  not  riffht ;  that  his  lordship  fully  intend- 
ed to  shoot  Johnson  dead,  as  a  villain  who  de- 
served death  ;  atd  that  it  was  premeditated. 
He  complained  farther  to  Kirklaod,  that  John- 
son had  colluded  with  his  enemies  to  obtain  the 
act  of  parliament ;  but  added,  that  the  chief 
'reason,  which  had  just  then  provoked  him, 
was,  the  contract  with  Mr.  Curzon,  in  relation 
to  the  profits  of  his  coals.  He  upbraided  John- 
son that  evening,  upon  bis  death -bed,  in  like 
terms  of  reproach.  And  though  the  witness 
said,  that  his  lordship  might  then  be  raised  with 
fiqnor  in  some  degree,  yet  he  did  not  lose  his 
Qodferstanding;  and  the  manner  in  which  he 
ipoke,  was  temperate. 

My  lords,  can  there  be  a  clearer  proof,  that 
the  noble  prisoner  weighed  the  motives  of  this 
action  P  Neither  these,  nor  any  other  motives, 
win  instify  it ;  but  the  evidence  shews,  that  his 
conouct  was  not  absurd,  but  rational  and  con- 
sistent. The  same  crime  has  been  committed 
m  all  ages,  npon  grounds  as  slight,  by  men 
who  never  thought  of  setting  up  the  defence  of 
ionacy.  Motives  like  those  suggested,  might 
easily  and  naturally  work  upon  one,  the  course 
of  wliose  life  (as  -explained  by  the  witnesses) 
betrays  so  many  marks  of  nngovemed  pas- 
sion; though  the  same  motives  would  not 
have  inftimed  tempers,  less  susceptible  of  vio- 
lence than  his  own. 

My  lords,  he  proceeded  with  equal  delibera- 
tion to  commit  the  fact.  The  attention,  thought, 
and  care,  with  which  he  acted,  are  remarkable. 

It  appears,  that  he  had  appointed  a  particn- 
lar  day  lor  Mr.  Johnson  to  wait  upon. bin. 
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Friday  the  18th  of  January  was  fixed  byUhe 
order  of  lord  Ferrers ;  and  the  appointment 
was  made  some  days  oeforehand.  Etisabeth 
Borgeland  has  told  yonr  lordships,  that  Mr« 
Johnson  was  expected  -at  Stanton  in  the  fore- 
noon of  that  very  day.  Sarah  Johnson  (ells 
your  lordships,  that  she  heard  her  father  de« 
dare,  on  the  Sunday  preceding,  that  he  was  to 
attend  lord  Ferrers  on  Friday.  Xirkland  proves, 
that  the  noble  prisoner  himself  skid  to  the  wit* 
ness  at  Stanton,  that  upon  Johnson's  coming 
into  the  room,  the^  bad  a  conversatiou  to* 
gether,  after  the  door  was  locked,  by  way  of 
warm  and  violent  expoatulation  on  the  part  of 
my  lord ;  and  that  he  tendered  a  paper  to  be 
ai|rQed  by  Johnson,  acknowledging  his  vil- 
lainy. Elizabeth  Saxon  overheard  part  of 
what  was  said.  That  paper  must  have  been 
the  result  of  thought  and  consideration,  proba* 
biy  prepared  before  Johnson  came.  Yodr 
lordships  observed  with  some  emotion,  the^ac* 
count  given  of  the  impatience  with  which  con* 
fessions  of  villainy  were  expected,  and  almost 
extorted  afterwards,  from  the  dying  man. 

My  lords,  when  the  wound  was  given,  the 
noble  lord  at  the  bar  told  Mr.  Kirkland,  that  hn 
was  dnol  at  the  time  he  did  it ;  that  he  took 
aim;  but  not  having  killed  Johnson,  he  in- 
tended to  shoot  again :  that,  however,  nature 
got  the  better  of  resolution,  when  he  observed 
the  pain  under  which  Johnson  languished.  It 
is  proved,  that  in  the  evening,  whilst  Kiikland 
and  lord  Ferrers  sat  toffether  in  the  still-room, 
his  lordship  declared,  that  be  did  not  intend  to 
shoot  Johnson  dead,  but  only  to  make  him 
smart  in  the  hip  and  side.  This  was  taken  no- 
tice of  by  the  noble  prisoner,  as  a  variation  in 
Kirklan<rs  account  of  the  intention  with  which 
Johnson  was  shot,  inconsistent  with  what  the 
witness  had  said  before.  But  the  variation 
probably  arose  from  my  lord's  own  manner  of 
disooursing  ^uring  that  evening.  The  observa- 
tion,  therefore,  cannot  afiect  the  credit  of  the 
witness ;  and  the  intention  declared,  of  killing 
or  wounding,  will  not  vary  the  construction  of 
law  upon  the  fact  committeil.  Your  lordships 
heard  too,  what  lord  Ferrers  said  in  the  bearing 
of  Sarah  Johnson ;  that  he  had  tried  the  piatM 
through  a  deal  board,  and  knew  it  to  be  good. 
He  said  the  same  thing  to  Kirkbnd,  expressing 
some  surprize  (as  the  witness  onderstood  it), 
that  the  ball  diil  not  go  through  Johnson. 

All  these  circumstances  shew  the  delibera- 
tion with  which  the  noble  prisoner  proceeded. 

My  lords,  let  roe  now  ask,  when  the  motives 
had  been  weighed,  and  the  fact  deliberately 
committed,  Did  he  know  the  consequences  ? 

His  first  thought  was,  instantly  to  send  for 
the  assistance  of  a  surgeon,  and  to  enquire,  whe- 
ther Johnson  would  live  or  die.  The  daughter 
came  early  in  the  afternoon.  He  said  to  her,, 
that  he  was  afraid  of  being  proaecuted ;  add- 
ing, that  if  she  would  not  nroseonte<him,  he 
would  maintain  her,  and  her  Immily.  Does  not 
this  circumstance  prove,  that  he  readily  un- 
derstood the  consequences  ?  that  he  knew  him- 
self bound  to  answer  to  the  law  for  his  oience  ?. 
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When  KiffklMid  cMoe,  hu  Iord«bi>  tempM 
him  with  fair  ^ romiaes,  to  prevent  the  oeigfh* 
bowrs  from  aeiztiig  him.    He  told  Kirkl«id, 
that  a  large  bill  was  owiog  to  bint;  aad  my 
lord  said,  that  be  woald  pay  part  of  it  theo, 
mnd  the  rest  io  a  reasonable  time.    In  talking^ 
over  the  eiroumataooes  (which  he  reoolleeted 
elearly  and  calmly),  he  added,  tliai  be  could 
juatify  himself,  though,  upon  bis  surrender  to 
your  lordships,  he  was  doubtful  whether  -bis 
justification  would  be  approved*    From  what 
eoasciousneas  in  bis  own  mind  did  that  doubt 
arise  ?  He  ezpres^  bis  fears  during  the  whole 
evening,  that  be  should  be  seisBed.    He  Was 
quieted  in  this  respect,  only  by  the  conversa- 
tion of  Kirkland,  and  the  manner  of  bis  beha- 
viour.   Upon  Kirkland's  coming  to  Stanton, 
my  lord  enquired  much  into  the  probability  of 
Johnson's  dying.    In  the  first  visit  which  nay 
lord  and  the  surgeon  made  to  Johnson  that 
•veoing,  his  lordship  gave  material  inslruo- 
tiotts;  asked  sensible  and  pertinent  questioiis, 
particularly  as  to  the  place  of  the  wound,  and 
the  effieot  of  the  ball  lyinjr  >n  tlie  abdomen. 
Tbe  witness  thought  that  nr.  Johnson  wouki 
die,  firom  the  very  moment  of  bis  first  visit; 
but  be  toM  ^our  lordships,  that  be  judged  it 
right  to  deceive  lord  Ferrers.    Tho  noble  pri- 
■nner  was  pleased  to  say,  that  the  caotioa  of 
the  witnesa  might  be  commended,  but  not  bis 
boneaty.    My  lords,   the  caution  proceeded 
from  honesty :  be  was  unwilling  that  bis  kMrd* 
ibip  should  escape.    This  was  due  to  civil  go- 
vernment, Io  justice,  and  humanity.    To  pre- 
vent lord  Ferrers  from  taking  alarm,  and  at- 
tempting to  escape,  Kirkland  flattered  bim 
with  hopes  of  Johnson's  recovery,  during  the 
whole  evening ;  and  bis  lordship  was  told,  that 
if  tlie  people  should  endeavour  to  seize  bira, 
tbe  witness  would  persuade  them,  that  there 
was  no  oceasfon  for  it.    About  eleven  o*cb>ck 
at  Qight,  Mr. -Kirkland  went  np  again  to  John- 
aon ;    he  stiil  continued  to  amuse  b>rd  Ferrers 
with  hopes  of  Johnson's  recovery ;    and,  at 
taking  leave,  when  Kirkland  gave  liim  asaur- 
ances  on  that  subject,  my  lord  said,  then  be 
night  go  to  bed  in  safety ;   and  retired  to  bis 
own  chamber.   .  What  do  all  these  circuro- 
atances  speak,  but  a  correct  knowledge  of  the 
ftct,  aad  apprebeoaioo  of  all  its  consequences, 
either  as  they  ooncerned  Johnson,  or  himself  P 
Wheahe  was  seised,  did  he  shew  marks  of  in- 
sanity f  He  resisted,  (or  some  time ;   but  ap- 
pearcdf  in  every  respect,  in  tbe  judgment  of  the 
witnesses,  to  be  of  sound  mind.    Afterwards, 
when  be  was  led  into  Kiasey's  boose,  his  be- 
haviour was  decent ;    and  he  made  answer 
to  a  worthy  clergyman  in  tbe  commission  of 
tbe  peace,  who  visited  and  admonished  bim, 
that  he  knew  his  doty  as  well  as  any  justice  of 
tbe  peace. 

-  This  is  the  substance  of  tbe  evidence,  which 
has  been  ofi^ered  for  the  king ;  and  it  not  only 
proves  tbe  fact,  but  proves  it  to  he  murder. 

My  lorils,  what  is  the  evidence  produced  by 
the  oobt^  lord  to  weaken  the  force  of  it  ?  In 
th^  Ant  pliuse,  (bare  it  none  which  applies  to 


TrUa^Eariferrerif 


(%« 


the  (idM  of  conMnittiog  the  fiad.     HSb  aobifaty 
is  admitted,  and  drunkennaaa  wo«M  not  cx^ 
ease  $   and  even  supposing  it  had  appeared  to 
your  birdships,  that  tbe  noUe    prisoner  vrai 
aoaaetiroes,  by  fits  and  starts^  uimmp  a  degree  of 
lunacy  or  temporary  insanity  ;  yet  if  m  was 
of  sound  mind  at  that  hour,  ha  ia  a  person 
within  all  the  rules  and  distiwetioiis  whidb  lord 
Hale  explains.    But,  my  lords,  in  tbe  neit 
place,  I  must  observe,  that  no  g«Derat  evidenes 
nas  been  offered,  which  proves  his  lunacy  or 
insanity  at  any  time ;   for  bis  o^n  witnesses 
fail  in  their  endeavours  to  ahew  it.     This  ap* 
pears  from  their  manner  of  expreaaing  tbem« 
selves  iu  their  original  ezamiDation  |  but  still 
more  in  the  anewers,  which  tliey  gave  to  tbe 
questions  asked  upon  the  croao-ezaniaatioo.  - 
The  two  first  witnesses  called  were,  Mr.  Ben- 
nefidd,  and  Mr.    Goostrey.      Thev  describe 
tbe  insanity  of  the  noble  lord  at  the  bar  t^ con- 
sist of  fiights.   They  sav,  that  he  would  swear ; 
would  talk  Uk  himself;   that   ha  wouki  use 
strange  gesturas ;  that  he  had  frieoda,  and  sus- 
pected tnem ;  that  he  was  of  a  poaitive  temper, 
and  diificult  to  be  dissuaded  from  any  opiniaa 
or  resolution  which  he  had  onoe  farmed.    Bot 
Mr.  Bennefold,  upon  the  croas-examinaciso, 
admittBd,  that  he  never  knew  of  any  act  sf 
wildness  done  by  bis  lordship,  nor  of  any 
phyridan  sent  for,  to  take  care  of  bim  io  that 
respect.     He  said,  upofr  the  whole,  that  be 
thought  lord  Ferrers  hadbetter  parts  and  under- 
standing than  ordinary  men.    Mr.  Goeslrey 
tdd  your  lordships,  upon  the  eroes-escanrioa- 
tion,  that  be  bad  done  bosineaa .  several  yean 
for  lord  Ferrers ;  that  he  had  advised  and  pre- 

Cred  deeds  Ibr  his  lordship  to  ezeeot* ;  thst 
had  assisted  in  suffering  a  recovery  to  bar 
the  entail  of  tbe  estate ;  and  admitted  his  sease 
and  capacity  in  general,  but  infiened  insanity 
from  positiveness  of  temper  and  opinioa. 
However,  in  answer  to  a  queatioD  proposed  by 
one  of  your  kwdsbips,  he  said,  that  he  tbongbt 
lord  Ferrers  capable  of  distingabbing  between 
moral  and  immoral  actions. 

Several  other  witnesses  have  been  eallefl  la* 
day.  I  will  first ,  mention  Mr.  Clarges.  He 
describes  similar  circumstancea  with  Mr.  Ben- 
nefold and  Mr.  Goostrey,  from  which  be  ool-' 
lects  tbe  insanity  of  tbe  noble  prisoner.  Ha 
said,  that  he  had  observed  great  oddities  in  my 
k>rd,  during  his  minority,  but  no  delect  of  ua- 
derstanding.  He  could  not  specify  oartieolar 
instances;  and  added,  that  hi»  lordship  wsi 
jeak>us  and  snspicbus :  but  tbe  witness  never 
saw  him  in  auch  a  situation,  as  not  to  ba 
capable  of  distingu'ishing  between  good  sod 
evd,  and  not  to  know,  that  morder  was  a  grest 
erimfi. 

My  lords,  this  account  of  the  state  of  toe 
noble  prisoner's  mind  is  consistent,  not  only 
with  a  considerable  degree  of  uoderstandiogf 
but  with  the  highest  degree  of  it.  If  tbe«i^ 
were  to  receive  such  excuses,  it  would  pot  a 
swoni  into  the  band  of  eveiy  aavage  and  lioeo- 
Uoua  maoyio  dtstnri)  privet  tik,  wA  P^ 
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My  lord*,  ttwre  was  MMMlier  wftBCN  of  t 
MRerenI  soil  *  mooh  lower  tort  thau  tboM 
wlion  I  have  muBned ;  I  nieao  filisabeth  WiU 
Kmds.  8be  was  the  only  person  who  ssid,  that 
tiM  Doble  earl  was  always  mad.  When  she 
came  to  czplaiD  ibe  iostances  from  which  she 
drew  Chalcoooiusioo,  the  principal  one  insisted 
tipon  was  ridicoleHs;  the  anrar  which  be 
shewed  sfi'ost  a  ser? ant,  who  liad  neglected 
Ss  lake  care  of  a  favourite  mare,  latrnsted  to 
his  management  This  was  a  viracity  so  na- 
tural^  that  if  it  be  deemed  a  symptom  of  mad- 
■ess,  few  are  free  from  it ;  and  I  doobt  the  in- 
ference will  go  far  in  esses  of  common  lifow 

The  two  nsKt  witnesses,  whom  I  will  men- 
Imo;  are  the  brothers  of  the  noble  earl.  My 
lonis',  I  ewn  I  fek  for  them.  It  gave  roepain 
te  see  them*  in  a  cause  which  touches  a  hro« 
ther's  life,  brought  to  the  bar  as  witnesses^  to 
mitigste  the  consequences  of  one  misfortune, 
hy  endeavoming  to  prove  another  of  the  most 
tender  and  affecting  nature ;  and  if  they  had 
apoke  stronger  to  mattera  of  ceofectttre,  opi- 
nion, and  belief,  for  my  part,  I  could  essdy 
have  excused  them. 

My  lords,  they  both  spoke  with  caution,  and 
ss  men  of  honour ;  but  one  of  them  wss  the 
only  witness  of  wei^t,  who  expressed  a  belief, 
that,  at  particular  times,  the  noMe  lord  might 
not  be  able  to  distinguish  between  moral  good 
and  evil.  I  did  not  observe,  that  he  spoke  of  any 
instance  within  his  own  recollection.  The  cir- 
cumstances, from  which  these  gentlemen  in- 
fiened  insanity,  were  tor  the  most  part  of  the 
ssme  kind  with  those  which  came  from  the 
months  of  the  other  witnesses.  They  did  not 
csrry  the  marks  of  it  in  the  lesst  degree  be- 
yond that  evidence.  And  Mr.  Walter  Shirley 
admitted,  that  the  noble  lord  at  the  bar  bad  long 
intervals  of  reason.  I  endeavour  to  rep«at  the 
expresflon,  and  1  think  it  was  so.  Mr.  Robert 
Shirley  told  your  lordahipsy  that  he  had  not 
seen  tne  noble  prisoner  for  four  years  past; 
that  the  last  time  of  seeing  lord  Ferrsra  wss, 
at  Burton  upon  Trent.  He  mentioned  the 
carrying  of  pistols,  and  a  large  case-knile,  at 
tfiat  time.  1  understood  him  to  sa^,  that  the 
Bsble  lord  generally  did  so;  the  witoem  had 
s^en  it  only  once ;  but  from  that  circumstance 
he  aligned  insanity.  Your  lordships  will  judg^, 
whether  this  practice  might  not  be  owing  to 

Sonsy  and  violence  of  temper,  as  well  as  to 
icy  and  madness.  The  witness  added, 
that  he  had  written  formerly  to  his  brother  csp- 
tain  Washington  Shirley,  about  taking  oi^  a 
sommiasioo  of  Innacy  against  lord  Ferrers; 
but  I  could  not  find,  that  any  ql^easures  were 
taken  in  consequence  of  that  opinion  given  by 
^  witness,  nor  did  be  himself  ever  take  any 
steps  towards  it,  nor  any  branch  of  his  family. 
The  last  witness  called,  on  behalf  of  the 
BoMe  prisoner,  wss  Doctor  Monro.  He  was 
brought  hers  to  describe,  what  symptoms  be 
considers  as  msrks  of  hinacy  orinssnity.  He 
aud,  thst  there  were  many;  and  on  beiog 
asked  particularly,  as  to  the  s^erel  symptoms 
suggested  in  this  oanie,  Doctor  Monro  wssied 


to  speak  principally  of  three  roaiksoF  luaaeyjt 
The  first  was  common  fury,  not  csused  by 
liquor,  but  raised  by  it.  Surely  this  eircom* 
stsuce  will  not  infer  insanity.  The  next  was, 
jealousy  and  suspicion,  with  caoselew  qusr- 
rolling.  Do  not  many,  who  are  not  lunatics^ 
suspect  or  quarrel  without  cause,-  and  becomo 
dangerous  to  their  neighbours  P  The  third  wss, 
carrying  arms;  which(he  said)  though  less  usual, 
might  be  a  mark  of  luaacy.  And  it  is  equslly 
true,  that  such  behsviour  may  prove,  in  many 
cases,  a  bad  heart  and  a  vicious  mind,  as  well 
ss  lunacy.  My  lords,  the  general  observation, 
whirh  occurs  upon  Doctor  Monro's  evidence,  is 
this;  that  he  did  not  describe  any  of  these* 
things,  as  sbsolute  nMrks  of  lunacy,  so  as  to 
denote  evenr  man  a  lunatic,  who  was  subject  to 
them.  luaeed  he  coold  not  have  said  it,  cobnI 
sistently  with  common  sense  snd  experience. 

This  was  the  import  of  the  evidence  for  tbo 
noble  prisoner.  No  witnesses  were  offered,  on 
the  part  of  the  king,  in  reply  to  that  evidence^ 
And,  my  lords,  ths  reason  why  they  were  not 
offered  was,  because  the  counsel  who  attend 
your  lordsbipe  for  the  king,  chuse  to  submit  it 
to  your  opioioBS,  whether  the  evidence  pm«^ 
duced  for  the  prisoner  docs  not  tsnd  W 
stipo^h'en,  ratber  than  weaken,  that  proof  of 
capacity,  which  arises  out  of  sti  the  cireum« 
stances  urged,  in  support  of  the  charge  ?  From 
those  circumstances,  I  have  alreaoy  ahewn^ 
that  the  noble  prisoner  was  conscious  of  what 
he  did,  at  tlie  time  of  the  offence  committed  ; 
that  he  weighed  the  motives ;  that  he  ac^eJ 
with  deliberation ;  that  he  knew  the  consa- 
quences. 

I  will  onl^  take  notice  of  one  thing  more* 
Your  lordships  have  attended  with  great  pa* 
tJence,  and  ibe  most  impartial  regain  to  justice, 
to  all  the  evidence,  and  every  observation, 
which  has  been  laid  before  you.  You  have 
seen  the  nol>le  prisoner,  for  two  days  at  your 
bar  (though  laoouring  under  the  weight  of* 
this  charge),  cross-examining  the  witnesses  for 
the  king,  and  examining  his  own  in  a  manoeir 
so  pertinent,  as  cannot  be  imputed  merely  to 
the  hints  and  advice  of  those  agents  and  coun- 
sel, with  which  yon  have  indulged  him.  I  am 
persuaded,  from  the  appearance  and  conduct 
of  the'  noble  prisoner,  that  K  the  ftcS  itself 
would  have  admitted  doubts,  and  probable  ar* 
gumenls,  to  repel  the  force  of  any  one  material 
circumstsnce,  yonr  lordships  would  have  hean^ 
him  pren  those  ajrgnments,  with  sense  and  sa* 
:  gacity. 

But,  my  lords,  the  truth  is,  that  the  fhct  tried 
this  day  stands  without  alleviation.  There  is 
,  not  a  colour  for  the  defence,  unless  it  arise^ 
from  the  enormity  of  the  crime,  aggravated 
by  the  manner  of  committing  it ;  an  old,  fsith^ 
ful  servant  of  himself  and  his  family,  mur- 
dered in  cold  blood,  whilst  he  was  permrmin^, 
by  express  orders,  an  act  of  dutiful  attendance 
upon  his  master;  murdered  in  the  most  delfi-* 
.  berate  and  srilful  manner,  destructiv*  of  all 
confidence  la  homan  society.  My  lordsj  ia 
aoBM  senses  ersry  crimo  prooseds  IroM  m^ 
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ttDilf  •  An  i^eltjy  all  bnitalttyy  all  reTenge» 
all  iDjustice,  is  iDsanity.  There  were  pbiloso* 
pbers,  in  ancient  timea^  who  held  this  opinion, 
as  a  strict  maxim  of  their  sect;  and,  my  lords, 
the  opinion  is  light  in  philosophy,  but  dan- 
gerous in  judicature.  It  may  have  a  useful 
and  a  noble  influence,  to  regulate  the  conduct 
of  men;  to  controul  their  impotent  passions ; 
to  teach  them,  that  virtue  is  the  perfection  of 
f«asoD,  as  reason  itself  is  the  perfection  of 
human  nature;  but  not  to  extenuate  crimes, 
aor  to  excuse  those  punishments,  which  the 
law  adjudges  to  be  their  doe. 

My  lords,  the  necessity  of  his  nuijesty's  jus* 
tice ;  the  necessity  of  public  example,  called 
lor  this  prosecution ;  and  the  effect  of  the 
whole  evidence  is  submitted  to  the  weight  and 
wisdom  of  your  judgment. 

Then  the  Lord  High  Steward  returned  back 
to  his  chair. 

Lord  High  Steward.  lieutenant  of  the 
Tower,  take  my  lord  Ferrers  from  the  bar. 
(Which  was  done  accordingly.) 

Lord  Privy  Seal,  My  lords,  I  mofe  your 
k)rdships  to  adjourn  to  the  Chamber  of  Parlia- 
ment'T'Lofdi'  Ay,  ay. 

X.  H,  S.  This  House  is  aifjonmed  to  |||e 
Chamber  of  Parliament. 

The  Lords,  and  others,  returned  to  the 
Chamber  of  Parliament,  in  the  same  order  they 
came  down :  and,  after  some  time,  the  House 
was  adjourned  again  into  Westminster- ball ; 
and  the  Peers  bein^  there  seated,  and  the  Lord 
High  Steward  in  bis  chair,  and  the  House  re- 
sumed, the  Serjeant  at  Arms  made'proclamation 
lor  silence  as  usual. 

X.  H,  S.  Your  lordships  have  heard  the  evi- 
dence, and  every  thing  that  has  been  alleged 
on  both  sides ;  and  the  solemnity  of  your  pro- 
ceedings re<^uires,  that  your  loraships'  opinions 
on  the  question,  of  guilty  or  not  guilty,  should 
be  delivered  severally,  in  the  absence  of  the  pri- 
soner, beginning  with  the  junior  baron ;  and 
that  the  prisoner  should  afterwards  be  ac- 
quainted with  the  result  of  those  opinions  by 
me.  Is  it  your  lordships'  pleasure  to  proceed 
now  to  give  your  opinions  on  the  question  of 
Guilty,  or  Not  Guilty  ?— Xordi.  Ay,  ay. 

Then  the  I^rd  High  Steward  stood  up  mi- 
•averad ;  and,  begioniog  with  the  yonogast 
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George  lord  LyttaUon;  What  says  your 
kirdship  ?  Is  Lawrence  earl  Fenera  Guil^  ^ 
the  felony  and  morder  whereof  ha  stands  in- 
dicted, or  Not  Guilty  ? 

Whereupon  George  lord  Lyttelton  standing 
up  in  bis  place,  uncovered,  and  hijing  his  right 
hind  upon  hift  breast,  answeredi 

Guilty,  upon  my  honour. 

In  the  like  manner,  the  several  lords  after- 
mentioned,  being  all  that  were  present,  an- 
swered aa  foUoweth : 


X.  if.  S*  Lawrence  earl  Ferrers,  the  I/wds 
have  considered  of  the  charge  of  felony  and 
murder  which  has  been  brought  a^nstyoo; 
they  have  likewise  considered  the  evidence,  m 
every  thing  which  your  lordship  has  alledged 

lardt^ Harwich,    Mansfield,   Walpole,    in  yomr  detaoe;  and,  upon  the.  whole  malter» 

^yde,  Vera,  P^nsonby,  Archer,  reversnamy  f  thctf  lordihipa  have  imaiiifflously  found,  tbal 


Ravensworth,  Anaon,  Fortoacne,  fimoe* 
Sandys,  Edgcumbe,  Chedwortb,  Montlbrd* 
Talbot,  Monson,  King,  Ducie,.Cadogan,*Oa* 
slow,  Bathurst,  Masnam,  Middletoo,  Bojle, 
Delamere,  Berkeley  of  Stratton,  Ward,  Bvroa, 
Clifton,  St.  John  of  Bletsoe,  Willoughby  of 
Parham,  Wentworth,  Willoughby  of  Broke, 
Delawarr,  Audley,  Abergavenny  ;-^uilty  upoa 
my  honour. 

VitcoutUi. — Folkestone,  Falmoath,  Boliag* 
broke  and  St  John,  Weymouth,  Say  a|id  Sels; 
•^Guilty  upon  my  honour. 

Earii, — llcbester,  Faueonberg,  Hardwicke, 
Comwallis,  Guilford,  Hertlm,  Haroouit, 
Egremont,  NortbnmberUnd,  Powis,  Book* 
ingfaamshire,  Gower,  Brooke,  Portsmouth, 
Harrington,  Effinffhamt  Asbbomham,  WaUe- 
grave,  Pomfret,  Maocleafield,  Stanhope,  Cew- 

Kir,  Sussex,  Halifax,  Ayleaford,  Tankervtlie^ 
artmoulh,  Strafford,  Oxford  and  Mortimer, 
Hyndford,  Marchmoot,  Aberdeen,  Breadal- 
bane,  Loudoun,  Moray,  Morton,  Cbohnoo- 
deley,  Coventry,  Albemaile,  Rochford,  Scar- 
borough, Plymouth,  Holdeniesse,  LitcbBeld, 
Shaftobury,  Cardigan,  Essex,  Sandwich, 
Tbanet,  Winchelsea  and  Nottingham,  Peter- 
borough and  Monmouth,  Westmorland,  North- 
anopton,  Lincoln,  Pembroke  and  Montgomery ; 
^Guilty,  upon  my  honour. 

Marquii  of  Rockingham.  Guilty,  upon  mj 
honour. 

Dukes. — Bridsewater,  Chandos,  Mancbei- 
ter,  Newcastle,  Kinffstoo,  Ancaater  and  Ket- 
teven,  (ffreat  chamberlain),  Argyll,  Marlbo- 
rough, Leeds,  Bolton,  Graftou,  Richmond, 
Cleveland  and  Southampton,  Devonshire  (lord 
chamberlain),  Rutland,  (lord  ateward)  Gudty, 
upon  mv  honour. 

Earl  Temple,  (lord  privy  aeal,)  Guilty,  opoa 
my  honour. 

Then  the  Lord  High  Steward,  atandiog  on- 
covered  at  the  chair,  laying  his  hand  upon  bti 
breast,  said ; 

X.  H.  S,  *My  lords,  I  am  of  opinion,  tbst 
Lawrence  earl  Ferrers  is  guilty  or  the  fdoay 
and  murder  whereof  he  stan<b  indicted,  upoa 
my  honour. 

L.H.S.  Your  lordahips  have  uhaoimouily 
found,  that  Lawrence  eari  Ferrers  is  Guilty  of 
the  felony  and  murder  whereof  he  stands  ia« 
dieted :  is  it  your  lordahips'  pleasure  that  he 
should  be  called  in  and  acquainted  therewith? 

Xordf.  Ay,  ay. 

Prochimation  was  then  made  fbr  tbelieutO' 
nant  of  the  Tower  to  bring  the  prisoner  lo  the 
bar,  which  waa  done  in  the  same  order  as  bo* 
fore ;  and  afterwarda  prodamatioa  was  msde 
for  silence,  as  usual. 
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yon  are  Goilty  of  the  feboy  uid  murder 
whereof  yoQ  stand  indicted. 

£.  H.  S.  lieutenant  of  the  Tower,  take 
tbe  prisoner  from  the  bar. 

JLrf.  Fr.  Seal,  My  lords,  I  move  year  lord- 
•hipsto  adjonm  to  tbe  Cbanaber  of  Parliament. 

L,H.  S.  Is  it  your  lordships'  pleasure  to 
adjourn  to  tbe  Chamber  of  Parliament?— 
Lurdt,    Ay,  ay. 

L,  iff.  jS.  This  House  is  adjourned  to  tbe 
Cbamber  of  Parliament. 

Then  tbe  Lords  returned,  in  tbe  order  before 
mcntioDed,  to  tbe  Cbamber  of  Parliament ;  and, 
the  House  bein§^  there  resumed,  resolved  to 
proceed  further,  in  order  to  the  giving'  Judg- 
ment against  the  said  earl  Ferrers,  to-morrow; 
aod  that  tbe  eaid  earl  be  brought  to  tbe  bar  of 
tbe  House  in  Westroioster*Hall,  for  that  pur- 
pose, to-morrow,  at  eleven  of  the  ctock  in  the 
ihreaooB* 


Tub  Third  Da?. 
Friday^  April  IStA. 

The  Lords,  and  others,  came  from  the 
Chamber  of  Parliament  into  Westmiuster-Hall, 
in  tbe  same  order  as  on  Wednesday  last; 
and  tbe  peers  were  there  seated,  and  the  Lord 
High  Steward  in  his  chair. 

X.  J7.  $,  My  lords,  tbe  House  is  resumed. 
Is  it  your  lordships*  pleasure  that  tbe  Judges 
may  ns  covered  f^^Lordi,    Ay,  ay. 

Then  tbe  Serjeant  at  Arms  made  procla- 
mation for  silence,  as  usual ;  and  atlerwards 
4be  following  proclamation. 


Serj,  at  Arms,  Oyez,  Oyez,  Oyea ! 
tenant  of  tbe  Tower,  bring  forth  your  pri- 
soner, Lawrence  earl  Ferrers,  to  the  bar,  puf- 
suaot  to  tbe  order  of  tbe  House  of  Lords. 

The  deputy  governor  of  tbe  Tower  brought 
the  pris9ner  to  the  bar  in  tbe  like  form  as  be- 
fore ;  and  then  be  kneeled  down. 

L,  B.  S,    Your  lordship  may  rise. 

The  Serjeant  at  Arms  made  proclamation  for 
silence  as  usual. 

X.  H,  S,  Lawrence  earl  Ferrers,  when  yon 
was  last  at  this  bar,  I  acquainted  your  lord- 
ship, That,  upon  your  trial,  my  lords  your 
peers  had  unanimously  found  you  Guilty  of 
the  felony  and  murder  whereof  you  stand  in- 
dicted: what  has  your  lordship  to  say,  why 
judgment  of  death  should  not  pass  upon  you 
aocordinff  to  law? 

Earl  Ferrers,  I  desire  that  the  Clerk  may 
repeat  what  I  say.-*[Whicb  be  did]. 

My  lords,  1  must  acknowledge  BoyMlf  in- 
fioitely  obliged  for  the  fair  and  candid  Trial  your 
lordships  have  indulged  me  with. 

I  am  extremely  sorry  that  I  have  troubled 
your  lordships  with  a  4lefonce  that  I  wa9  always 
much  averse  to,  and  has  given  me  the  greatest 
uneasiBess ;  but  was  prevailed  on  by  my  family 
to  attempt  It,  as  it  was  what  they  themselves 
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were  persuaded  of  the  truth  of;  and  had  pro- 
posed to  prove  me  under  tbe  unhappy  circum- 
stances tnat  have  been  ineffectually  represented 
to  your  lordships. 

This  defence  has  put  me  off  from  what  I 
proposed,  and  what  perhaps  might  have  takea 
off  the  malignity  or  the  accusation  ;  but,  as 
there  has  been  no  proof  made  to  your  lordshlpe, 
can  only  be  deemed  at  this  time  my  own  as- 
sertion :  but  that  1  must  leave  to  your  lord- 
ships. 

my  lords,  I  have  been  informed  of  this  in- 
tention of  the  family  before  ;  and  your  lord- 
ships, I  hope,  will  be  so  good  to  consider,  tbe 
agony  of  mmd  a  man  miist  be  under,  when  his 
liberty  and  property  are  both  attacked:  my 
lords,  under  these  unhappy  circumstaiioes, 
though  the  plea  I  have  attempted  was  not  suf- 
ficient to  acquit  roe  to  your  fordships,  aoeont- 
ing  to  the  laws  of  this  country  $  yet  I  bojie 
your  lordships  will  think,  that  OBatiee,  repre- 
sented by  the  oounsel  for  the  crown,  could  not 
subsist;  as  I  was  ao  unhappv  as  to  have  no 
person  present  at  tbe  time  of  the  fotal  accident, 
It  was  iropoasible  for  me  to  shew  your  lord- 
ships, that  I  was  not  at  that  instant  possessed 
of  my  reason. 

As  tbe  circumstances  of  my  case  are  freab  in 
your  lordships'  memories,  1  hope  your  lord- 
ships will,  in  compassion  to  my  mfirmitieo,  be 
kind  enough  to  recommend  oie  to  biafnajesty'e 
clemency. 

My  lords,  as  I  am  uncertain  whether  my 
unhappy  case  is  within  the  late  act  of  parlia- 
ment, if  voor  lordships  should  be  of  opinion 
that  it  is,  I  humbi  V  hope  the  power  of  respiting 
the  execution  will  be  extended  in  my  favour, 
that  I  may  have  an  opportunity  of  prinaring 
myself  for  the  great  event,  and  that  my  mends 
may  be  permitted  to  have  access  to  me. 
'  A  any  thing  I  have  offered  should  be  thought 
improper,  1  hope  your  lordshipe  will  impute  it 
to  the  great  distress  I  am  under  at  this  juncture. 

X.  H.  S,  Has  your  lordship  any  thing  else 
to  offer  ?— Earl  Ferrers,  No. 

L.  H,  S.  Make  proclamation  for  ailence 
whilst  jadgment  is  giving. 

Serjeant  at  Arms.  Oyez,  Oyez,  Oyez!  Our. 
sovereign  lord  the  kiog  doth  strictly  charge 
and  command  all  manner  of  persons  to  keep 
silence,  whilst  judgment  is  giving,  upon  pain  of 
imprisonment. 

Lord  High  Steward,  Lawrence  earl  Ferrers; 
His  mijesty,  from  his  royal  and  equal  regard  to 
justice,  and  his  steady  attention  to  our  ooostitu^ 
tk)n,  (which  hath  endeared  him  in  a  wonderful 
manner  to  the  universal  duty  and  affection  of 
hb  subjects)  hath  commanded  this  inquiry  to 
be  made,  upon  tbe  blood  of  a  very  ordinary 
subject,  agamst  your  lordship,  a  peer  of  this 
realm :  your  lordship  hath  been  arraigned  ; 
hath  pleaded,  and  put  yourself  on  your  peers  ; 
and  they  (whose  judicature  is  founded  and  sub- 
sists in  wisdom,  honour,  and  justice)  have  unani- 
mously found  your  lordship  guilty  of  the  felony 
» anil  murder  charged  in  the  indictment. 
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Itw  ntoal,  my  lord,  for  coorts  <if  insticse,  be- 
Ibre  they  pronounce  the  drewtfok  sentence  or- 
di^ned  by  the  iaw,  to  open  to  the  prisoner  the 
nature  of  the  crime  of  which-  be  is  convicted ; 
not  in  order  to  aggravate  or  afflict,  but  to 
awaken  the  mind  to  a  dqe  attCDtion  to,  and  co«i- 
•ideratioo  of,  the  nnhapp^  situation  into  which 
he  hath  brought  himself. 

.  My  lord,  the  crime  of  which  your  lordship  is 
Iband  guihy,  murder,  is  incapable  of  aggrava- 
tion ;  and  it  is  impossible,  but  that,  during 
yoor  lordship's  long  confinement,  yon  must 
have  reflectetl  upon  it,  represented  to  vour 
Biiad  in  its  deepest  sluMles,  and  with  all  its 
train  of  dismal  an<i  detestable  consequences. 

As  your  lordship  hath  received  no  benefit,  so 
yott  can  derive  nor  consolation  from  that  refuge 
yott  seemed  almost  ashamed  to  take,  under  a 
pralended  insanity  ;  since  it  hatb  appeared  to 
«8  all,  from  yoar  cross-examination  of  the 
king's  witnesses,*' that  von  recollected  the  roi- 
nuiest  circumstances  of  facts  and  conversations, 
to  which  you  and  the  witnesses  only  could  be 
privy,  with  the  exaetiiess  of  a  memory  more 
toaa  ordinarily  sound;  it  is  therefore  as  unne- 
cessary as  it  would  be  paiaful  to  me,  to  dwell 
lonffer  on  a  subject  so  black  and  dreadful. 
'  U  is  with  much  more  satisfiiction,  that  I  can 
mnind  your  lordships  that  though,  frooi  the 
preaent  tribunal,  before  which  you  now  stand, 
jpoQ  can  receive  nothing  bnt  strict  and  equal 
justice ;  yet  you  are  soon  to  appear  before  an 
Aknighty  Judge,  whose  unfathomable  wisdom 
is  able,,  by  means  incomprehensible  to  our 
narrow  capacities,  to  recimcile  justice  with 
mercy ;  but  your  lordship's  education  must 
have  informed  you,  and  yoii  are  now  to  re* 
member,  snch  beneficence  is  oiily  to  be  obtained 
'  by  deep  contrition,  sound,  unfeigned,  and  sub* 
atantiai  repentance. 

Coafined  strictly,  as  your  lordship  must  be, 
fi»r  the  very  short  remainder  of  your  life,  ac* 
cording  to  the  provision  of  the  late  act;  yet, 
from  the  wisdom  of  the  legislature,  which,  to 

E'tevent  as  much  as  possible  this  heinous  and 
orrid  offence  of  murder,  hath  added  infamy 
to  death  ;  you  will  be  still,  if  you  please,  inti- 
tied  to  converse  and  communicate  with  the 
ablest  divines  of  the  Protestant  church,  to  wliose 
j^ious  care  and  consolation,  in  fervent  prayer 
and  devotion,  I  most  cordially  recommend 
your  lordship. 

Nothing  remains  M  me,  but  to  pronounce 
the  dreuiBbl  sentence  of  the  law ;  and  the 
judgment  of  the  law  is,  and  this  high  court 
detfiaward, 

*  That  you,  Lawrtuee  earl  Ferrers,  ralnra 
*to  the  prison  of  the  Tower,  from  whence  you 

*  came ;   from  thence  you  must  bu  led  to  the 
'.place  of  ezeeution,  on  Mondi^  next,  being 

*  the  dlst  dav  of  this  instant  April  $  and  when 

*  you  oomo  tnere,  you  muat  be  uf  nged  by  the 

*  JMck  till  you  are  dead,  and  your  body  muat 

*  <be  daaaected  and  anatomised. 

'  *  And  God  Almighty  be  merciful  to  your 
^•oull' 
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£.  H.  &  tieotenant  of  the^  Tower,  Takto 
the  prisoner  from  the  bar* 

Which  being  done,  proclamation  was  made 
for  silence,  as  usual, 

L,  H.  S.  My  lords,  tbia  Trial  being  at  an 
end,  nothing  remains  to  be  done  here,  but  to 
determine  tlie  Commissien. — Lords,  •  Ay,  ay. 

X.  JET.  S.  Let  proclamation  be  made  for 
dissolving  the  Commission  of  High  Steward. 

Serjeant  at  Arms,  Oyes,  Oj^es,  Oyez  I  Onr 
sovereign  lord  the  king  does  airictly  charge  and 
command  all  manner  of  persona  here  present, 
and  that  have  here  attended,  to  depart  hence  in 
tbe  peace  of  God,  and  of  our  said  sovereign  lord 
the  King ;  for  his  grace  my  Lord  Hii^b  Steward 
ef  Great  Britain  intends  now  to  dissolve  his 
Commission. 

Then  the  white  staff  being  delivered  to  the 
Lord  High  Steward,  by  the  gentleman  usber 
of  the  Black  Rod,  upon  hiaknee,  his  graoe 
stood  up  uncovered  i  and  holding  the  staff  in 
both  his  hands,'  broke  it  in  two,  and  declared 
the  Commission  to  be  dissolved ;  and  then 
leaving  the  chair,  came  doivn  to  the  woolpack, 
and  said,  Is  it  your  lordships'  pleasure  to  ad- 
journ U)  the  Chamber  of  Parliament? — JLordi. 
Ay,  av. 

L.  H.  S,  This  House  is  adjourned  to  tbe 
Chamber  of  Parliament. 

Then  the  Lords,  and  others,  returned  in  tbe 
same  order  they  came  down. 

And  the  prisoper  was  carried  back  to  tbe 
Tower  of  liondon. 


The  following  is  Foster's  Report  of 
Lord  Ferrers's  Case,  which 
having  been  inserted  in  the  pre- 
ceding Edition  is  here  retained. 

Tux  House  of  Peers  unanimously  ihoud 
eari  Ferrers  guilty  of  the  felony  and  murder 
whereof  he  stood  mdicted ;  and  the  Eari  beiog 
brought  to  the  bar,  the  High  Steward  ac; 
quainted  him  therewith  ;  and  the  House  im- 
mediately adjoorned  to  the  Chamber  of  Par- 
liament. And  having  put  the  following  Ques- 
tions to  the  Judges,  adjourned  to  the  next 
day : 
First.  <  Whether  a  peer  indicted  of  felony 
and  murder,  and  tried  and  convicted  thereof 
before  the  lords  in  parliament,  ought  to  re- 
ceive judgment  for  the  same,  aceordin)^  to 
the  provisions  of  the  act  of  parliament  ot  the 
25th  year  of  his  majesty's  reign,  intituled, 
An  Act  tor  belter  prevenUng  the  horrid  cnma 
of  murder  r*  ' 

Second,  *  Supposing  a  pear  ao  indicted  and 
convicted  ought  by  law  to  receive  such  judg- 
ment as  aforesaid,  and  the  day  appointed  by 

•  See  Leach's   Bawkina'a   Pleas  ef  thu 
CrowBt  book jl,  c.  44»  §  18,  aod  c^  61>  §  l^-  ' 
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<  %i  jadgBMBl  te  eMKQtion  tlioal4  lapie 
'  Imton  mich  oecutioo  doae,  wbetber  a  neir 

*  tWM  raajr  be  tppoioted  for  tbe  «XMiUioo,  and 
.*  kjf  whom  P 

*  On  the  imb,  Ike  Hooie  then  mCtinflf  in  tbe 
ChanbereffiBrfiaiiient,  the  Lord  Chief'Biron,  in 
tbe  absence  cf  the  Chief  Jtistiee  of  tbe  Gommoti 
Plesa,  drfivered  in  nrkitig  ffie  Opinion  of  the 
JiMlffes,  whieh  tbty  bad  agreed  on,  artfd. re- 
duced into  form  ibat  momtn^. 

Hk  lord«hi|»  added  tawny  frei«rhtj  reaaons  in 
iapport  df  the  o|rfnion,  vrhieh  be  ur^^ed  v^ith 
IpMt  atrenifth  and  nropVtety,  aiid  delivered 
^iKUx  a  becMing  dignity.  ^ 

To  the  Fint  Quesiifitu 

<  We  are  all  of  opinion,  thtt  a  pear  iadieted 

*  vf  -felaoy  and  ronrder,  and  tried  and  coaeicted 
^  tkcreaf  before  tke  lords  m  pariiadnat,  on^ 
^  ta  receive  judgnoMot  far  the  aame  acooiidiBg 

*  l»  the  prariiMM  of  the  aat  of  parKancot 
« 4ir  lie  tatli  year  of  bia  ifaaiatly'a  raiga,  i^ 
•liinled,  An  AM  for  hetlar  BWrenlM:  tin  hav- 

*  rid  OMiear  araidcr.' 


To  the  Second  Quotum, 

<  iBapipoiiBg  Uia  day  appointed  by  the  jndgr- 
'fliaMfor  aieaatioo  should  lapse  before  snoh 

*  cxeatttiaa  done  (which  however  the  law  will 

*  m^  pMsvjBse) ;  we  are  all  of  opinion  that  a 

*  new  time  may  be  appointed  fo^  the  execution, 

*  aklw  b^  the  High  Court  of  Parliament  be- 
f  fore  which  aueh  peer  should  be  attainted,  or 
<  by  the  Court  of  iOiig's-beiich,  the  parliament 

*  B0t  thea  sitting ;  the  record  of  the  attainder 
f  heiair  jproperly  ramovad  iuto  that  court.' 


The  reasoBB  tbe  Judges  went  upon,  in  their 
Aaawer  to  the  first  Question,  are,  i  pre8ume» 
taaabviaaa  to  he  nentieaed  at  large.  And  the 
Hoiiae  reaolred  and  ordered,  that  jadgment 
shaU  he  pcoBoiinced  ii^  Westminster- hall  pur** 
auBBt  l»  the  late  aot* 

Tbe  reaao^B  upou  which  the  Judges  founded 
their  aoawer  to  the  second,  relating  to  the  fur- 
ther praoeedings  of  the  House  after  the  High 
8teirard*a  Commission  dissolved,  which  is  usnal- 
ij  dene  «|kmi  pronouncing  judgment,  may  pos- 
siUjr  require  some  further  discussion.  I  will 
therefore,  before  1  conclude,  aeation  those 
whidi  weighed  with  me,  and .  I  believe  with 

■ttAAJB  .^^nAiH  tk'f  ilkA  iriMiTiin 

.  The  Hottsei  before  they  adioumed  lo  the 
Court-room  in  Westminster*  hall  for  proueono- 
teg  jndgmaat,  resolved  and  ordered,  that  exe- 
ualiaD  he  lespited  to  tbe  6th  day  of  May  foU 
fowing.  Upon  whieh  day  executioB  waa  done 
at  Tyborn  pursuant  to  the  judgment,  aad  the 
had^  delivered  at  Suifeona-hall  to  be  dimeeted 
aad  imatnmiaad« 

.  The  Writ  ttf  the  ftheritls  for  Ezecntion,  aee 
m  the  Account  of  his  Execution. 

REASONS,  occ. 

yioaasdhig  io  tha  fioose  of  Peers, 
m^M  jmdioiM  oapaailVi  whether  umb 
YOL.  XIX. 


writ  of  error,  impeachBBent,  or  ladictmeBt  re* 
moved  thither  by  Certiorari,  is  in  jutlgoMait  of 
Uw  a  nroceeding  before  the  king  in  pariiamatf . 
And  therefore  the  House,  in  all  those  cpses, 
oaay  not  improperly  be  stiled,  The  Court  of 
our  Lorid  the  &ing  in  Parliament. 

This  Court  is  founded  upou  immemorial 
usage,  upon  the  law  and  custom  of  parlia- 
ment, and  is  part  of  the  origiaal  system  of  our 
constitutioin.* 

*  Mr.  Barriogton,  in  his  ohservationa  en 
Alagna  Charta,  having  noticed  the  agreement 
of  the  S9th  chapter  with  a  Norman  charter 
nearly  contemporaneous,  proceeds,  '*  I  should 
therefore  conceive  tliat  the  trial  per  pares,  ia 
the  39ih  chapter  of  Magna  Charta,  was  odeaat 
chiefly  to  relate  to  the  trial  of  the  barons  by 
their  peers,  though  it  bath  fortunately  for  the 
liberties  of  this  country  been  expounded  to  es- 
tsnd  to  the  trial  of  all  persona  by  a  jury.    It 
seems  very  extraordinary,  that  we  have  uot, 
after  this  S9th  articfe  ef  Magua  Charta,  more 
frequent  apcouats  in  tbe  early  part  of  tbe 
Bnfj^lisb  histary  fd  peers  being  triedt  oither  hjr 
theur  peers  or  a  jury  ^    The  earl  of  Olouoeater 
was  executed  in  the  tioM  of  £dwaro  the.  $nd 
withoift  any  siMsfa  regular  trial ;   [Bfady,  vol. 
3,  p.  160.]  as  were  aSo  tbe  lords  Hastibga  awl 
Eyvars  in  the  ceign  of  Richard  tha  M.    [Cot-* 
lier*s  Eccle.  Hist.  vol.  1,  p.  687]."    And  in  a 
note  he  adds,  **  Notwithstanding  tlijs  S9ih  ar- 
ticle of  Magna  Charta  was  ohtpfly  intended  to 
prevent  the  undue  ioflueooe  of  the  erown  ia  the 
trial  of  a  pser,  it  turned  out  afterwards  to  be  tbe 
great  cause  of  tbeiv  oppression,  as  before  the 
statute  of  William  tbe  Sd,  which  directs  all 
the  lordt  to  be  sonsmoned,  a  peer  of  England 
was  the  only  subject  of  this  country  who  had 
not  a  fair  and  iodiflerent  trial ;    it  neems  to  be 
a  very  extraordinary  constructioa  of  this  sta- 
tute, which  is  rather  insinuated,  than  contend- 
ed for  by  Mr.  Justice  Foster,  io  his  Treatise 
on  Treason,  that  the  spiritual  lords  need  not 
he  summoned  under  the  words  a^,  ^ho  have  a 
right  <0M^,  and, vote  in  parliament,  which  I  ap- 
prehend to  have  sseant  only  the  making  it 
unnecessary  to  summon  peers  who  were  mi-> 
nors,  or  professed  Papists.*'   In  observing  upon 
tbe  **  Sututum  de  nnibus  levatis,"  %7  £d.  1, 
Mr.  Harrington  accounts  for  the  canon  prohi- 
biting ecclesiastics  to  determine  ip  cases  off 
blood  by  a  conjecture,  <*  That  the  o6ice  of  a 
criminal  judge  was  anciently  considered  aa 
partaking  of  the  nature  of  an  executioner^  and 
therelore  deemed  i^n  office  of  blood,  which 
was  supposed  rather  to  detract  from  that  re- 
verence and  good  will  which  the  canons  of  the 
phurch  endeavoured  to  procure  and  establish 
to  the  body  of  clergy.'' 

Tbe  15th  Edw.  3,  stat.  1,  chap.  9,  recifing 
that  before  that  time  the,  peers  of  the  hmd 
have  been  arrested  and  impri^ned,  &o.  and 
aome  put  to  deadi  without  judgment  of  their 
peers,  endcts,  that  na  peer  of  the  land  shall 
be  brought  ia  judgment  to  lose  his  tempo- 
ralties,  &c.  nor  to  be  arrsstcd,  &c*  but  bf 
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It  It  open  for  all  the  purposes  of  judicature 
during  tne  contiquance  of  the  parliament :  it 
openeth  at  the  beginning,  and  shuttetb  at  the 
end  of  every  session ;  iost  as  the  court  of 
King's*  bench,  which  is  likewise  in  iudgoient 
of  law  held  before  the  king  himself,  openeth 
and  shuttetb  with  the  term. 

The  authority  of  this  Court,  or,  if  I  may  use 
the  expression,  its  constant  activity  for  the  ends 
of  public  justice,  independent  or  any  special 
powers  derived  from  the  crown,  is  not  doubted 
in  the  case  of  writs  of  error  from  those  courts 
of  law  whence  error  lieth  in  parliament,  and  of 
impeachments  for  misdemeanors. 

It  was  formerly  doubted,  whether  io  the  case 
of  an  impeachment  for  Ireason,  and  in  the  case 
of  an  indictment  against  a  peer  ibr  any  capital, 
crime  removed  into  parliament  by  Certbrari, 
whether  in  these  cases  the  Court  can  proceed 
to  trial  and  judgment  without  an  High  SteTvard 
appointed  by  tpedal  oommlssion  from  the 
aroffD. 

This  doubt  seemeth  to  have  arisen  from  the 
BOt  diftittguishine  between  a  proceeding  in  the 
jConrt  of  the  High  Steward,  and  that  before  the 

award  of  the  nid  peers  in  the  parliament,  and 
if  per  case  any  peer  will  of  his  agreement  else- 
where, answer  or  be  judged  but  in  the  parlia- 
ment, the  same  shall  not  turn  in  prejudice  of 
the  other  peers,  nor  of  himself,  in  any  other 
ease,  except  he  be  sheriff  or  former,  lee. 

The  statute  20th  Hen.  6,  chap.  9,  recites  a 
doubt,  whether  a  peeress  was  to  be  entitled  to 
the  privilege  of  the  peerage,  under  the  words 
in  the  29th  chapter  of  Magna  Cbarta,  «  le- 
gale judicium  parium  snoriim,"  declares. 
That  such  ladies  so  indicted,  or  hereafVer  to 
be  indicted  of  any  treason  or  felony  by  them 
done,  or  hereafter  to  be  done,  whether  they  be 
married  or  sole,  that  they  thereof  shall  be 
brought  to  answer,  and  put  to  answer,  and 
judged  bdbre  such  judges  and  peers  of  the 
realm  as  peers  of  the  realm  should  be. 
.  And  Mr.  Barrington  remarks,  as  something 
extraordinary,  that  no  peeress  had  been  tried 
lor  a  capital  offence,  which  must  have  settled 
tha.doubt ;  be  adds,  «<  ft  seems  rather  extra- 
ordinaiy,  that  the  peerage  (who,  like  other 
bodies  of  men,  are  genenOly  lery  tenacious  of 
their  privileges)  should  toot  have  at  this  time 
insisted  upon  being  tried  for  a  misdemeanor  by 
their  peers,  and  not  by  a  commou  jury,  as  the 
pr^'uoices  of  such  a  jury  are  more  likely  to 
operate  in  a  misdemeanor  than  in  a  capital  of- 
fence.   Surely  the  words,  «  Nullus  liber  homo 

*  capiaiur^  aut  imprisooetur,  aut  aliouo  alio 

*  niodo  destruatur,  nisi  per  legale  judicium  pa- 
^  rium  suonim,'  seem  to  have  been  anxiously 
inserted  to  include  every  kind  of  criminal  pro- 
secution. It  is  indeed  not  only  a  provision  in 
favour  of  the  subject,  by  one  of  the  chapters  of 
Magna  Charta,  but  seems  to  have  been  like- 
wise the  law  of  every  part  of  Europe,  where 
the  feudal  policy  bad  been  intnnluced.'*  In 
support  of  whicn  last  assertion  be  nfen  to 
Tiaumasieres  and  Beaumanoir. 


king  in  parliament  Tfte  name,  stile,  and  tilleof 
office,  is  the  same  in  both  cases ;  trat  the  oflke, 
the  powers  and  pre-eminences  annexed  toi^ 
differ  very  widely ;  and  so  doth  the  constitutioB 
of  the  courts  where  the  offices  are  executed. 
The  identity  of  the  name  may  have  confounded 
our  ideas,  as  equivocal  words  often  do  if  the 
nature  of  things  is  not  attended  to ;  but  the  na- 
ture of  the  offices  properly  stated,  will,  I  hope, 
remove  every  doubt  on  these  points. 

In  the  court  of  the  High  Steward,  he  alons  ii 
judge  in  all  points  of  law  and  practice;*  thi 
peers  triers  are  merely  judges  of  fad,  and  ire 
summoned  by  virtue  of  a  precept  from  lbs 
High  Steward  to  appear  liefore  him  on  the  day 
appointed  by  him  tor  the  trial,  *  Ut  rei  verilii 
'  melius  sciri  poterit.' 

The  High  Steward's  Commission,  after  m 
citing  that  an  indictment  hath  been  fond 
against  the  peer  by  the  grand  jury  of  the  ytya 
county,  impowereth  him  to  tend  for  tbe  ndid* 
ment,  to  convene  the  prisoner  beibre  bin  it 
such  day  and  place  as  be  shall  appoint;  thea 
and  there  to  bear  and  determine  the  matter  ef 
such  indictment ;  to  cause  the  peers  triers,  *  tot 
<  et  tales  per  quoi  rei  Veritas  melius  sciri  po- 
*  tertt,*  at  the  same  day  and  place  to  appcir 
before  him :  '  veritate  queinde  eompertft,'  I* 
proceed  to  judgment  according  to  tbe  law  ni 
custom  of  England,  and  thereupon  to  award 
execution.f 

By  this  it  is  plain,  that  the  sole  right  of  judi- 
cature is,  in  cases  of  this  kind,  vested  in  Um 
High  Steward ;  that  it  reaideth  solely  in  hit 
person ;  and  consequently  without  this  eam- 
misfion,  which  is  but  iu  nature  of  acomniiMtl 
of  Oyer  and  Terminer,  no  one  step  can  be  tskeo 
in  order  to  a  trial.  And  that  when  bis  com- 
mission is  dissolved,  which  he  declaretb  ^ 
breaking  his  staff,  the  Court  do  longer  existelli. 

But  in  a  trial  of  a  peer  in  full  pariiament,  er, 
to  speak  with  legal  predsion,  before  the  nog 
in  paritament,  for  a  capital  ofience,  whether 
upon  impeachment  or  indictment,  the  caatj^ 
quite  otherwise.  Every  peer  present  at  the 
trial,  and  every  temporal  peer  hath  ■  I^VJ*** 
be  present  in  every  part  of  the  proeceAogi, 
voteth  upon  every  question  of  law  and  fact; 
and  the  question  is  carried  by  the  major  vole; 
the  High  Steward  himself  voting  merely  ai  a 
peert  and  member  of  that  court,  in  common 

•  See  the  Case  of  lord  Del«piere,  vol.  Hi 

p.  509.  rtiA 

t  See  lord  Clarendon's  Commission  as  »«■ 

.Steward,  and  the  writs  and  precepts  |W?P"*' 

tory  to  the  trial  in  lord  Morley's  Case  lO  tM 

CoTlecti<jD.  .  •*  i.*c 

X  Mr.  Barrington  (Obs.  on  34  Ed.  S)  « « 
opinion  that  lord  Coke  was  mistaken  whea  at 
asserted  that  tbe  High  Steward  at  the  trial  oi 
a  peer  must  necessanly  be  a  lord  of  pariiamtfK* 
and  be  says,  «  I  have  looked  into  thesoUi^^ 
rities  from  the  Year  Books,  cited  io  pnHtf  « 
this  position,  which  by  no  means  ^•"•ant  ww* 
be  akerts,  at  least  in  the  extwt  he  batb  H* 
vascedit.    Aa for  the  case  in  1  Bc»*  ^>  ^"^ 
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with  the  rest  of  the  peen,  and  in  no  other  right. 
.  _  It  hath  iodeed  beeo  usual,  and  very  expe- 
'dient  it  is  in  point  of  order  aod  regularity,  and 
fcM*  the  solemnity  of  the  proceediog*  to  appoint 
iui  officer  for  presiding  during  the  time  of  the 
trial  and  until  judgment,  and  to  give  him  the 
stile  and  title  of  Steward  of  England.  But  this 
inaketh  no  sort  of  alteration  in  the  constituiioo 
of  tbeoourt.  It  is  the  same  court  founded  in 
imoiemorial  usaffe,  in  the  law  and  custom  of 
parliansenty  wbetner  such  appointment  be  made 
#rDot 

It  acteth  in  its  judicial  capacity  in  everv  or- 
der made  touching  the  time  and  place  of  the 
irial,  the  po8t|Mming  the  trial  from  time  to 
time  upon  petition,  according  to  the  nature  and 
•circumatances  of  the  case,  the  allowance  or 
non-allowance  of  counsel  to  the  prisoner,  and 
other  matters  relative  to  the  trial  r  and  all  this 
before  an  High  Steward  hath  been  appointed. 
And  so  little  was  it  apprehended,  in  some  cases 
wbiish  1  shall  mention  presently,  that  the  ex- 
istence of  the  Court  depended  on  the  appoint- 
ment of  an  High  Steward,  that  the  Court  itself 
directed  in  what  manner  and  by  what  form  of 
words  he  should  be  appointed.  It  bath  like- 
wise received  and  recorded  the  prisoner's  con- 
fession, which  amounteth  to  a  conviction,  beibre 
the  appointment  of  an  High  Steward,  and  bath 
allowed  to  prisoners  the  Mnefit  of  acts  of  ge- 
neral |wrdon  where  they  appeared  intituled  to 
it,  as  If  ell  without  the  appomtment  of  an  High 
Steward,  as  after  his  commission  dissolved. 

And  when,  in  the  case  of  Impeachments, 
the  Commons  have  sometimes,  at  conferences 
between  the  Houses,  attempted  to  interpose  in 
matters  preparatory  to  the  trial,  the*  general 
answer  hath  been,  <*  This  is  a  point'  of  Judi- 
cature open  which  the  Lords  will  not  confer, 
they  impose  silence  upon  themselves,"  or  to  that 
efiect.  I  need  not  here  cite  instances ;  every 
man  who  hath  consulted  the  Journals  of  either 
floose  hath  met  with  maay  of  them. 

1  will  now  cite  a  few  oases  applicable,  in  mv 
opinion,  to  the  present  question.  And  1  shall 
confine  myself  to  such  as  have  happened  since 
the  Restoration.    Becau«e  in  quesnons  of  this 

is  not  a  word  in  it  which  proves  the  necessity 
of  this  great  officer's  being  a  lord  of  parlia- 
ment; and  as  for  the  second  anthority,  viz. 
13  Hen.  8,  the  words  used  in  the  Year  Book 
are  these :  *  Nota  quand  un  seigneur  de  parle- 
<  ment  serra  arrain  de  treason,  ou  felony,  le 
'  roy  per  ses  lettres  patentea  fera  un  grand  et 
*  sage  seigneur  d'estre  le  grand  seneschal  d'An- 
'gleterre;'  which  certainly  imports  nothing 
futher  than  that  he  shall  be  a  man  of  conse- 
qoence."  And  be  notices  the  distinction  be- 
tween *  seigneur,'  and  *  seigneur  de  parlement,' 
For  more  concerning  the  trial  of  peers,  see 
lord  Coke's  3d  Inst.  pn.  49  tt  $tq, ;  3d  Inst, 
pp.  S7  €t  $eq. ;  and  lora  Bacon's  Works,  vol. 
3)  p.  498,  4to  edit,  of  1798. 

*  See  the  orders  previous  to  the  trial  in  the 
pases  of  kurd  Kilmarnock,  lord  liovat,  and 
Jttauy  otbft  modern  cases. 
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kmd,  modem  cases,  settled  with  deliberacioo, 
and  upon  view  of  former  precedents,  give  more 
light  and  satisfaction,  than  the  deepest  search 
into  antiquity  can  afford.   Aod  also  because  the 

f prerogatives  of  the  crown,  the  privileges  of  par* 
lament,  and  the  rights  of  the  subjects  in  ge- 
neral, appear  to  m^  to  have  been  more  studied 
and  better  understood  at,  and  for  some  yeais^ 
before  tiiat  period,  than  id  former  ages. 

,  In  the  case  of  the  earl  of  Danby  and  the 
Popish  lords  then  under  impeachments,  (Lords' 
Journal)  the  Lords  on  the  6th  of  May,  1679, 
appointed  time  and  place  for  hearing  the  earl 
of  Danby  by  his  counsel  upon  the  validity  of 
bis  plea  of  pardon,  and  for  the  trials  of  the 
other  tords;  and  voted  an  address  to  his  ma- 
jesty, praying  that  he  would  be  pleased  to  ap- 
point an  High  Steward  for  those  purposes. 

These  votes  were  on  the  next  day  comma* 
nicated  to  the  Commons  by  message  in  the 
usual  manner. 

On  the  8th,  at  a  conference  between  the 
Houses  upon  the  subject  matter  of  that  mes- 
sage, the  Commons  express  themselves  to  the 
following  effect :  "  They  cannot  apprehend 
what  should  induce  your  lordships  to  sddiess 
his  majesty  for  an  High  Steward  for  determine- 
ing  the  validity  of  the  pardon  which  bath  been 
pleaded  by  the  earl  of  Danby,  as  also  for  the 
trial  of  the  other  five  lords,  because  th^  con- 
ceive the  constituting  an  High  Steward  is  not 
necessary,  but  that  judgment  may  be  given  in 
parliament  upon  impeachment  without  an  High 
Steward."  And  concluded  with  a  proposition, 
that  for  avoiding  any  interruption  or  delay,  # 
committee  of  bom  Houses  might  be  nominated 
to  consider  of  the  most  proper  wsys  and  me* 
thods  of  proceeding. 

This  proposition  the  House  of  Peers,  after  ja 
long  debate,  reiected.-*Dis8entientibus,  Finch* 
chancellor,  and  many  other  lords. 

However,  on  the  11tb»tbe  Commona'  propo- 
sition of  the  8tb  was  upon  a  second  debate 
agreed  to,  aod  the  lord  chancellor,  lord  presi- 
dent, and  ten  other  lords  were  named  of  the 
committee,  to  meet  and  confer  with  a  commit- 
tee of  the  Commons. 

The  next  day  the  Lord  President  reported, 
that  the  committees  of  both  Houses  met  that 
morninff,  and  made  an  entrance  into  the  busi- 
ness referred  to  them.  That  the  Commons 
desired  to  see  the  commissions  that  are  pre- 
pared for  an  High  Steward  at  these  trials,  and 
also  the  commissions  in  the  lord  Pembroke'6,f 
and  the  lord  Morley 's  t  Cases. 

That  to  this  the  lords'  committees  said, 
"  The  High  Steward  is  but  speaker  pro  tenmore^ 
and  givetb  his  vote  as  well  as  the  other  lords. 
This  changetb  not  the  nature  of  the  Court, 
And  the  lords  declared  they  have  power  enough 
to  proceed  to  trial,  though  the  king  should  not 
name  an  High  Steward.  § 

■ ■  ■  ■  T 

*  Afterwards  earl  of  Nottingham. 

f  See  his  Case,  vol.  6,  p.  1309. 

t  See  his  Case,  vol.  6, jp.  769. 

\  In  the  Commons*  JourDal  of  the  15th  of 
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«<  Tbift  this  seemed  to  be  a  ssfisftuHioii  to  the 
CommoDs,  provided  it  was  entered  in  the  Lords' 
Joonisl,  wtiicf)  are  reeords." 

Aocordin^ly  on  the  same  daj,  "  It  is  de- 
dared  and  ordered  by  the  Lords  spiritaal  and 
temporal  in  psriiaroent  assembled,  that  the 
office  of  an  High  Steward  upon  trials  of  peers 
upon  impeachments,  is  not  necessary  to  ^e 
House  of  Peers ;  but  that  the  Lords  may  pro- 
ceed in  sueh  trials  if  an  High  Steward  be  not 
appointed  according  to  their  humble  desire."* 

On  the  13th  the  Lord  President  reported, 
that  the  committees  of  both  Houses  had  met 
that  morning,  and  discoursed  in  the  first  place 
on  the  matter  of  a  Iiord  Higb  Steward,  ana  had 
perused  former  commissions  for  the  office  of 
High  Steward.  And  then  putting  the  House  in 
mind  of  the  order  and  resoljition  of  the  preced- 
ing day,  proposed  from  the  committees,  that  a 
Dew  commission  might  issue,  so  as  the  words  in 
the  commission  may  be  thus  changed,  ?iz.  in- 
elead  of,  <*  Ac  pro  eo  qnbd  officium  SeoeschalU 
Angfiee  fciyus  prasentia  in  bac  parte  requiritur) 
ut  accepimus  jam  vacat,"  may  be  inserted,  <^  Ac 
pro  eo  qa6d  proceres  et  magnates  in  parliamento 
nostro  assemblati  nobis  homiliter  supplicave-' 
nmt  ut  Seneschallnm  Anglise  pro  hae  ?ioe  con- 
■titiiere  digoaremur;''  to  which  the  House 
•greed.f 

It  must  be  admitted,  that  precedents  drawn 
from  times  of  fertnent/and  jealousy,  as  these 
weroi  lose  mach  of  their  weisht ;  since  passion 
and  party-prejudice  generally  mingle  in  the 
oontesjL  Vet  let  it  be  remembered,  that  these 
are  resolutions  in  which  both  Houses  concur- 
red)  and  in  wbich  the  rights  of  both  Were 
ttioni(ht  to  be  ?ei^  nearly  concerned ;  the 
Commons*  right  of  impeaching  with  effect,  and 
the  whole  judicature  of  the  Lords  in  capital 
cases.  For  if  the  appointment  of  an  High 
steward  was  admitted  to  be  of  absolute  neces- 
sity, (bowerer  necessary  it  may  be  for  tibe  re- 

Mar  it  staodeth  thus :  Their  lordships  further 
declared  to  the  committee,  tliat  a  Lord  High 
Steward  was  made  hac  vice  only.  That  not- 
withstanding Vlie  making  of  a  Lord  Higb  Stew- 
ard the  Court  remained  the  same,  and  was  not 
thereby  altered,  but  still  remained  the  court  of 
peers  in  parliament.  That  the  Lord  High  Stew- 
ard  was  but  as  a  speaker  or  diairman,  for  the 
more  orderty  proceeding  at  the  trials. 

*  This  Kesolntton  my  Lord  Chief  Baron  re- 
ferred to  and  cited  in  nis  argument  upon  the 
second  Question  proposed  to  the  Judges,  which 
is  before  stated. 

f  This  amendment  arose  firom  an  exception 
taken  to  the  commission  by  the  committee  for 
the  Commons,  which  as  it  then  stood  did  in 
their  opinion  imply  that  the  constituting  a  Lord 
High  Steward  was  necessary.  Whereu|)on  it' 
%vas  agreed  by  the  whole  committee  of  Lords 
and  Commons,  that  the  commission  should  be 
recalled,  and  a  new  commission  acconlinirto 
the  said  amendment  is»ue,  to  bear  date  after 
lybe  order  |md  resolution  of  tiis  isth.  Com- 
r»^p/i|ooni«lofMie}$thofMay.    Poeker. 
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parity  and  solemiiH^  of  the  procactf^  dar- 
ing the  trial  and  until  jtHlgnaenty  whidi  1  dp 
not  dispute)  every  impeacbment  may*  for  i 
reason  too  obrions  to  be  meofioaetfi  be  reodern 
ineffectual ;  and  the  jadieatitre  of  ibe  Lords,  m 
all  capital  cases,  nugatory. 

It  was  from  a  jealousy  of  thin  kind|  not  at 
that  juncture  altogether  ^^undteae,  and  ts 
guard  against  oTerv  thing  from  wfaienoe  the 
necessity  of  an  High  Steward  hi  the  case  of  an 
impeachment  might  be  inferred,  thai  the  Conh 
mens  proposed,  and  the  Lords  readily  agreed 
to  the  amendment  In  the  Steward's  oommissioa, 
wbich  I  bare  alreadf  stmiod.  And  it  hath,  I 
confess,  great  weight  with  me,  that  thii 
amendment,  wbich  was  at  tlie  aame  tiase  di* 
rected  in  the  cases  of  the  Aw^  Poniifa  loidi 
wheu  commissions  should  paaa  for  tbeir  trfah, 
hath  taken  place  in  every  eocooriasion  apse 
impeachments  for  treason  ainee  that  time.* 

And  I  cannot  help  remarking,  that  in  tbe 
case  of  lord  Lovat,  when  neitlier  tba  beat  sf 
the  times,  nor  the  Jealousy  of  parties  bad  so? 
share  in  the  proceeding,  the  Honae  orderedi 
'*That  the  commission  for  appointing  a  Lord 
Higb  Steward  shall  be  in  the  l&e  ferm  as  iM 
for  tlie  trial  of  the  lord  Tiseount  Stailbrd,  s| 
entered  in  the  Journal  of  thia  Hovae  oa  fhi 
dOth  of  November,  1080,  except  that  the  aoi 
shall  be  in  the  Englirii  lang ttage.**f 

1  will  make  a  share  observation  eo  tfail 
matter. 

The  order  in  the  Idth  of  May»  10r9,  ibr 
trying  the  form  of  the  coromisabn,  was,  as 
appeareth  by  the  Journal,  plainly  made  in  coo« 
sequence  of  the  resolution  of  the  19tb,  and  mu 
founded  on  it ;  and  consequently  the  oonslaotf 
unvarying  practice  with  regard  to  the  new 
form,  goetfa  in  my  opinion  a  great  way  towaidl 
ahewing  that  in  the  aeoan  of  alt  sqeeecdhi^ 
times  that  resolution  was  not  the  result  of  fte^ 
tion  or  a  Mameable  jealoosy,  but  was  foondid 
in  sound  reaaon  and  true  policy. 

It  may  be  objected,  that  ttie  resolotioa  of 
the  ISth  uf  May,  1679,  goeth  no  further  Ibad 
to  a  proceeding  upon  impeaiehment. 

The  letter  of  the  resohition,  it  is  admitled, 
ffoeth  no  further,  but  this  is  easily  aocoootd 
for.  A  proceeding  by  impeachment  wss  tips 
subject  matter  of  tlie  conference,  and  the  CoAp 
mons  bad  no  pretence  to  interpose  in  *oy  ^f* 
But  what  say  the  Lords?  «•  The  High  dtewsfd 
is  but  as  a  speaker  or  chaitman  pro  tempore^  nr 
the  moce  orderly  proceeding  at  the  trials ;  cM 
appoinfment  of  him  doth  nof  alter  tbe  astor^ 
of  the  Court,  which  still  rems'metb  the  Osot$ 
of  the  Peers  in  Pariiament."  Prom  «b««  9^' 
mises  tbey  draw  the  conclusion  1  have  menr 
tioned.    Arc  not  these  premises  egualfy  f^ 

♦  See  the  commissions  in  the  cafes  ^^j^ 
earl  of  Oxfrrd,  vol.  14,  p,  104^  e«rl  of  P^ 
wentwater  and  others,  vol.  15,  p.  701>  1^ 
Winton,  vol.  1^,  p.  806,  and  lord  Uvst,  »«• 
18,  p.  530.  .     J 

f  See  <he  Proceedings  printed  by  «fder  ^ 
the  Honse  of  Lords.    (Feb.  4,  ir%6:} 
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fai  the  etie  of  t  pMeeedlngf  upon  indietmentf 
Sliej  oodmibtwlly  are. 

it  most  likewise  be  edmitted,  that  in  tlie  pro- 
ceedii}^  iipoo  iodictniieDt,  the  High  Steward's 
eoniioission  bath  nerer  TarieU  from  the  antieDt 
Ibrm  in  suelTcaaeB ;  the  words  objected  to  by 
the  CoaimooB,  **  Ac  pro  eo  ipiod  officium  Se- 
neaeballi  Aiig1i«  (eajm  praeseotia  in  bac  parte 
reqniritor)  ut  accepioros  jam  vacat,"  are  still 
retained.  But  this  proTeth  no  more  than  that 
the  i^reet  seal  haviosT  no  authority  to  vary  in 
point  of  fbnn,  bath  from  time  to  time  very 
pnideBtly  followed  antient  precedents. 

1  have  already  stated  tbe  sobstapoe  of  the 
eommieeieo  in  a  proceeding  In  the  Conrt  of  tbe 
bigh  Steward,  i  will,  now  state  the  substance 
of  ttiat  in  a  proceeding  fa  tbe  Cenrf  of  the  P^ers 
io  Parliamept.  And  shall  make  use  of  that  in 
life  ease  of  the  earl  of  Kilmarnock  and  others, 
as  being  tbe  latest,  and  in  point  of  form  agree> 
ing  wiih  tbe  former  precedents. 

The  commission,  after  recitin|^  th^t  William 
earl  of  Kilmarnock,  &c.  stands  mdicted  before 
eommiasiohers  of  gaoMelif  ery  in  tbe  county 
ef  Surry,  for  high  treason,  m  levyiog  war 
against  the  kini; ;  antf  that  the  king  lotendetii, 
that  tbe  said  William  earl  of  KUmamock,  ficc. 
shall  be  beard,  examined,  sentenced,  and  ad- 
judged before  hiipself  in  this  present  parliament 
touching  the  said  treason  ;  and  for  that  the  of- 
fice of  8ieward  of  Great- Britain  (whose  pre- 
sence is  required  upon  this  occasion)  is  now 
Tacant  as  we  are  ioformed,  appointeth  the  then 
lord  chanoeltor  Steward  of  Great- Britain,  to 
bear,  execute,  and  exercise  (for  this  time)  the 
sahl  office,  with  all  things  due  and  belonging 
la  t)ie  same  oQce  it  that  oebalf. 

What  therefore  are  tbe  things  due  and  be- 
fonging'  to  tbe  office  in  a  case  of  this  kind  f 
Ifot,  as  in  tbe  Conrt  of  the  High  Steward,  a 
figfat  of  jadicature.  For  the  commission  itself 
•up^MMetb  that  right  to  reside  in  a  conrt  thep 
saosisting  before  the  king  and  parliament.  The 
parties  are  to  be  there  beard,  sentenced,  and 
adjudged.  What  share  in  the  proceeding  doth 
tbe  High-Steward  then  takef  By  the  practice 
and  asage  of  the  court  of  the  peers  in  parlia- 
ment,  he  giveth  bis  Tote  as  a  member  tnereof 
with  the  rest  of  tbe  peers  ;  btit  for  the  sake  of 
regularity  and  order  he  preaideth  during  tbe 
trial,  and  until  judgment,  as  chairman  or 
speaker  Dro  tempore.  In  that  respect  therefore 
it  may  be  properly  enough  said,  that  his  pre- 
sence Is  requirea  during  the  trial  and  until 
jadgnient,  ^  in  no  other.  Herein  t  see  no 
difference  between  the  case  of  an  impeacbmedt 
and  of  an  indictment. 

1  say,  during  the  time  of  tbe  trial  and  nnti| 
jiidgment,  be<^se  tbe  conrt  bath,  as  I  ob- 
iserred  before,  from  time  to  time,  done  Yarious 
acts  plainly  Judicial  before  the  appeintment  of 
an  High  Steward,  and  where  no  High  iSkeward 
bath  ever  been  appointed,  and  eyen  after  (he 
commission  (fi^solfed. 

i  win  to  this  purpofecite  a  few  case^. 

I  begin  with  tbe  latest,  because  they  are  the 
Utesty  and  were  ruled  with-  great  ddiGeiration, 


and  for  the  most  part  up^  a  Htm  of  ftras^ir 
precedente. 

In  the  case  of  tbe  eari  of  KHmenMXilt  and 
others,  the  Lords,  on  the-  24tb  of  June,  174^ 
ordered  thai  a  writ  or  writs  of  Certiorari  be  ll^ 
sued  for  remoring  tbe  mdictrofota  before  tile 
House.  And  on  the  46th  the  writ,  which  ia 
made  returnable  before  the  king  in  pariiaknent, 
with  the  return  and  indictments,  was  received 
'and  read.  On  the  next  day  upon  the  report  of 
the  lords  committees,  that  they  had  been  at- 
tended by  the  two  chief  Justices  and  chief 
barop,  and  bad  beard  them  toucliing  tbe  c^n- 
Rtruction  of  tbe  act  of  the  rtb  and  Sth  of  king 
William  *'  for  regulating  trials  in  cases  of 'high, 
treason  and  misprision  of  treason,"  tbe  Hooae, 
upon  reading  the  report,  catiie  to  several  reso- 
lutbns  foanded  for  the  most  part  db  the  eob^ 
struciion  of  that  not.  What  that  constmotioa 
was,  appfareth  from  tbe  Lord  High-8teward^i 
address  to  the  prisoaers  just  before  their  ai^ 
raignment.  Having  aBeutioned  that  act  as  onb 
happy  consequence  of  tbe  Revolution,  be  add- 
etbt  '*  However  injuriously  that  Revolutieii 
hath  been  traduced,  whatever  attempts  have 
been  made  to  subvert  this  happy  estafatishment  ^ 
founded  on  it,  your  lordships  will  now  have  ttus 
benefit  of  that  law  in  its  ftiH  extent.*' 

I  need  not  after  this  mention  any  other  ju- 
dicial acts  done  by  the  House  in  tnis  ease  be- 
fore the  appointment  of  tbe  High  Steward,  many 
there  are.  For  the  putting  a  construction  '' 
upon  an  act  relative  to  the  conduct  of  the  court, 
and  the  right  of  tbe  subject  at  tbe  trial  apd  in 
the  pro<*eeaings  preparatory  to  it;  and  this  in  a 
case  entirely  new,  and  upon  a  point,  te  say  no 
more  in  tliis  pla<9e,  not  extremely  dear;  waa 
undoubtedly  an  exercise  of  authority  proper 
only  for  a  court  having  full  cognizance  of  the 
cause. 

1  wilt  not  minutely  enumerate  the  several 
orders  made  preparatory  te  the  trial  of  loit^ 
Lovat,  and  in  the  several  cases  I  shall  baye 
occasion  to  mention,  touching  the  |ime  atoM 
place  of  the  trial,  the  allowance  or  non- allow- 
ance of  cooqsel,  and  other  m8ttei;s  of  tbe  like 
kind,  all  plainly  iudiclal,  becaiuse  the  like  or- 
ders occur  in  all  the  cases  where  a  journal  of 
the  preparatory  steps  hath  beeii  published  bv 
order  of  the  oeers.  With  rf^^  to  lord  Loyat^a 
case,  I  think  the  order  directing'  the  form  of 
the  High  Steward's  commission  which  f  have 
already  taken  notice  of,  is  pot  very  consistent 
with  tqe  idea  of  a  court  whose  powers  can  be 
sup  posed' to  depend  at  any  point  of  time  upon 
the  existence  or  dissolution  of  thatcommissiob. 

In  the  case  of  the  earl  of  Derwentwater  'and 
the  other  lords  impeached  at  tbe  s^me  tlo^e, 
the  House  received  and  recorded  the  confossioni 
of  those  of  them  who  pleaded  guilty  long  be- 
fore the  teste  of  the  High  Steward's  commit 
sion  y  which  issued  merely  for  the  soleiitnity 
of  giving  judgment  S|painst  tjiem  vpon  their 
convictjoo. 

This  appeareth  by  tbe  cQmtstsSion  Itsdf 
(See  the  proceedings  m  vo).  1$,  p.  761).  It  re- 
oiteth,  that  the  eari  ^  Derweatwater  aMd 
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«ihers  '  ooram  nobii  in  pnesenti  parliameDlo' 
had  becD  impeached  by  the  Commons  for  bigb 
treasoii«  and  had  *  coram  uobis  in  prttseoti  par- 

*  liamento'  pleaded  |;uilty  to  that  impeachment; 
and  that  the  kiog,  loteoding  that  the  said  earl 
of  Derwentwater  and  othert,  *  de  et  pro  pro- 

*  ditione  unde  ipsi  ut  prcferlur  impetit'  accural' 

*  et  convict'  ezistunt  coram  nobis  in  pnesenti 
'*  parliaiqento  secundam  legem  et  consuetudi- 

*  nem  bujus  regni  nostn  Magne  BritannitB, 

*  audientar,  sententientur,  et  adjudicentur,'  con- 
stituteth  the  then  lord  chancellor  High  Steward 
(Jiat  tke)  to  do  and  execate  all  things  which  to 
the  office  of  High  Steward  in  thai  behalf  do  be* 
long. 

The  receifing  and  recording  the  confesnon 
of  the  prisoners,  which  anioanted  to  a  conyic- 
tion,  so  that  nothing  remained  but  proceeding 
to  judgment,  was  certainly  an  exercise  of  ja- 
^cial  authority,  which  no  assembly,  bow  great 
aoever,  not  having  full  cognizance  of  the  cause, 
could  exercise. 

In  the  case  of  lord  Saltil>ury,  [see  vol.  13, 
p.  1233]  who  had  been  impeached  by  the 
Commons  for  high -treason,  the  Lords  upon  his 
Petition  allowed  him  the  benefit  of  the  act  of 
central  pardon  passed  in  the  second  year  of 
IVilliam  and  Mary,  so  far  as  to  discharge  him 
from  his  imprisonment,  upon  a  construction 
they  put  upon  that  act,  no  High  Steward  ever 
having  been  appointed  in  that  case. 

On  the  2d  of  October,  1690,  upon  reading 
the  earl's  Petition,  setting  forth  that  he  had 
been  a  prisoner  for  a  year  and  nine  months  in 
the  Tower,  notwithstanding  the  late  act  of  free 
and  general  pardon,  and  praying  to  be  dis- 
charged ;  the  Lords  ordered  the  Judges  to  at- 
tend on  the  Monday  following  to  give  their 
opinions,  whether  the  said  earl  be  panloned  by 
the  act.  On  the  6th,  the  Judges  delivers 
their  opinions.  That  if  his  offence  was  com- 
nil  ted  before  the  13th  of  February,  1688,  and 
not  in  Ireland,  or  beyond  the  seas,  he  is  par- 
doned. Whereupon  it  was  ordered,  that  he  be 
admitted  to  bail ;  and  the  next  day  he  and  his 
sureties  entered  into  a  recognizance  of  bail, 
himself  in  10,000/.  and  two  sureties  in  5,000/. 
each;  and  on  the  SOth  he  and  his  sureties 
were,  after  a  long  debate,  discharged  from  their 
recognizance. 

It  will  not  be  material  to  enquire,  whether 
the  House  did  right  in  discharging  the  earl 
without  giving  the  Commons  an  opportunity 
of  being  heanl.  Since  in  fact,  they^  claimed 
and  exercised  a  right  of  judicature  without  an 
High  Steward,  which  is  the  only  use  I  make  of 
this  case. 

They  did  the  same  in  the  case  of  the  earl  of 
Camwath,  the  lords  Widdrington  and  Nairn, 
long  after  the  High  Steward's  commission 
dissolved. 

These  lords  had  judgment  passed  on  them 
at  the  same  time  that  judgment  was  given 
against  the  lords  Derwentwater,  Nithsdale,  and 
Kenmure,  [vol,  15,  p.  76S  of  this  Collection,] 
and  judgment  being  given,  the  High  Steward 
'iQaediatcly  broke  liis  staff,  and  declared  the 


eommission  dissolved.  They  oputinoed  ^« 
soners  in  the  Tower  under  reprieves  till  the 
passing  the  act  of  general  pardon  in  the  3d  cf 
Ling  George  the  First. 

On  the  31st  of  November,  1717,  the  House 
being  informed  that  these  lords  bad  severally 
entered  into  recognizances  before  one  of  the 
judges  of  the  court  of  King's- bench  for  their 
appearance  in  the  House  this  session  of  parlia- 
ment, and  that  the  lords  Carnwath  and  Wid- 
druigton  were  attending  accordingly,  and  that 
the  lord  l^aim  was  ill  at  Bath,  and  could  not 
then  attend,  the  lords  Camwath  and  Wi4^ 
drington  were  called  in ;  and  severally  at  the 
bar  prayed  that  their  appearance  might  be  re* 
corded,  and  likewise  prayed  the  benefit  of  the 
act  (3  Geo.  1,  c.  19,)  tor  his  ma|esty 's  general 
atid  free  pardon. 

Whereupon  the  House  ordered  that  tbeir 
appearance  be  recorded  ;  and  that  they  attend 
again  to-morrow  in  order  to  plead  the  pardon. 
Aad  the  recognizance  of  thi:  lord  Nairn  was 
respited  till  that  day  fortnight. 

On  the  morrow  the  lords  Camwath  and 
Widdrington  then  attending,  Were  called  in; 
and  the  lord  chancellor  acquainted  them  se- 
verally that  it  appeared  by  the  records  of  the 
House,  that  they  severaliv  stood  attainted  of 
high-treason,  and  asked  them  severally  what 
they  had  to  say  why  they  should  not  be  re- 
aianded  to  the  Tower  of  Llondon. 

Thereupon  they  severally  upon  their  knees 
prayed  the  benefit  of  the  act,  and  that  they 
might  have  their  lives  and  liberty  pursuant 
thereunto. 

And  the  Attorney -General,  who  then  at- 
tended for  that  purpose,  declaring  that  he  had 
no  olyection  on  his  'majesty's  behalf  to  what 
was  prayed,  conceiving  that  those  lords,  not 
having  made  any  escape  aince  tbeir  conviction, 
were  intitled  to  the  benefit  of  the  act,  (see  sect. 
45,  of  the  3d  Geo.  1.)  the  House  after  reading 
the  clause  in  the  act  rdatine  to  that  matter, 
agreed  that  they  ahould  be  allowed  the  bene6t 
of  the  pardon  as  to  their  lives  and  liberties,  and 
discharged  their  recognizances;  alid  gave 
them  leave  to  depart  without  further  day  given 
for  their  appearance. 

On  the  6th  of  December-following,  the  like 
proceedings  were  had,  and  the  like  oroers  made 
m  the  case  of  lord  Nairn. 

I  observe  that  the  lord  chancellor  did  not 
ask  these  lords,  what  they  had  to  say,  why  exe- 
cution should  not  be  awarded.  There  was,  it 
is  probable,  some  little  delicacy  as  to  that 
point  But  tixtee  the  allowance  of  the  benefit 
of  the  act  as  to  life  and  liberty,  which  was  all 
that  was  prayed,  was  an  effectual  bar  to  any 
future  imprisonment  on  that  account,  and  ano 
to  execution,  and  might  have  been  pleaded  u 
such  in  any  oourt  whatsoever ;  the  whole  pro- 
ceeding must  be  admitted  to  have  been  m  a 
court  having  complete  iurisdictwn  in  the  caie, 
aotwithstandmg  the  High  Steward's  oommtf^ 
sion  had  been  long  dissolved.  Which  is  sD  the 
use  I  intended  to  make  of  this  case. 

I  will  not  recapUolate:  the  casss  I  bafo 
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cited,  ttDd  the  QOQcldttOM  drawn  from  them, 
•re  broug^ht  into  a  very  narrow  covpaM.  1 
will  only  addy  that  it  would  sonnd  extremely 
harsh  to  aay,  that  a  ooorl  of  crimioal  jurisdic- 
tioB  founded  in  immemorial  aaage,  and  held  in 
judgment  of  law  before  the  king  bimaelf.  can 
m  any  event  wbateTer  be  under  an  utter  inea> 
pacity  of  proceeding  to  trial  and  judgment 
either  of  condemnation  or  acquittal,  the  ulli* 
mate  objecto  of  erery  criminal  proceeding. 
Without  certain  tupplemental  powers  derived 
irom  the  crown. 

These  cases,  with  the  ohserrations  1  have 
made  on  them,  1  hope,  safficiently  warrant  the 
Opinion  of  the  Judges  upon  that  part  of  these- 
eend  Question  in  the  case  of  the  late  eari  Fer- 
rers, which  I  have  already  mentioned.  And 
alio  what  was  advanced  by  the  lord  chief 
baron  in  his  argument  on  that  question,  *'  That 
though  the  office  of  High  Steward  should  hap-  * 
pen  to  determine  before  execution  done  ae- 
cordinj^  to  the  judgment,  yet  the  court  of  the 
peers  m  parliament,  where  that  judgment  was 
given,  would  subsist  for  all  the  purposes  of 
justice  during  the  sitting  of  the  parliament." 
And  consequently  that  in  the  case  supposed  by 
the  question,-  that  Court  might  appoint  a  new 
day  tor  the  execution.* 


An  Account  or  the  Execctioh  or  trb  late 
Lauhencb  Earl  Ferrers,  Viscount  Tim- 
worth,  and  or  his  lordship's  behaviour, 
iROM  THE  Tims  or  his  being  dsu^xrbi) 

OtTO  THE   CuffTODY  Or  THE    SBBRirFS   Or 

London  and  NmoLESEx,  until  the  Time 
or  BIS  Execution.  (Bt  theAutboritt 
OF  THk  SHBRirrs.) 

On  Friday  the  second  day  of  May  1760,  the 
Sberifis  of  London  and  Middlesex  received  the 
following  Writ  under  the  Great  Seal  of  Great 
Britain,  for  the  Execution  of  Laurence  Earl 
Ferrers,  viscount  Tamworthi  on  the  Monday 
following : 

'*  George  the  second,  by  the  graoe  of  God, 
of  Great'Britain,  France  and  Ireland,  Idng, 
«^fender  of  the  faith,  and  so  forth,  to  the  Sbe- 
TfSk  of  London  and  Sheriff  of  Middlesex, 
freethig.  Whereas  Laurence  earl  Ferrers, 
viiooont  Tamworth,  hath  been  indicted  of 
l^ooy  and  murder  by  him  done  and  com- 
nittcd ;  which  said  indictment  hath  been  cer- 
tified before  us  in  our  present  parliament,  and 
the  said  Laurence  earl  Ferrers,  viscount  Tam- 

■^  "  Should  the  day  appointed  by  the  jodg- 
tteot  ibr  the  execution  lapse  before  such  exe- 
motion  done,  a  new  time  may  be  appointed  (in 
the  case  of  a  peer)  either  by  the  High  Court  of 
FaHiament,  bdbre  which  sueh  peer  shall  have 
haen  attainted,  or  by  B.  R.,  the  parliament 
AM  then  sitting ;  the  record  <^  atteinder  being 
Pivperly  removed  into  B.  R."  East's  Ploas  of 
*•  Crown,  c.  6,  a.  a3«, 
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worth,  hath  been  thereupon  arraigned,  and 
npon  such  arraignment  hath  pl^ed  Nol 
Guilty :  and  the  said  Laurence  earl  Ferrera, 
viscount  Tamworth,  hath  before  us  in  our  said 
parliament  been  tried,  and  in  due  form  of  law 
convicted  thereof:  and  whereas  judgement  hath 
been  given  in  our  said  parliament,  That  the 
said  Laurence  eari  Ferrers,  viscount  Tam« 
worth,  shall  be  hanged  by  the  neck  till  he  in 
dead,  and  that  his  bmly  be  dissected^and  anato* 
mised,  the  executiott  of  which  judgment  yet 
remains  to  be  done :  we  reouire,  and  by  thesf 

8 resents  strictlv  command  ^oo,  that  upon  , 
londay  the  iir'th  day  of  May  instant,  between 
the  hours  of  nine  in  the  morning  and  one  in 
the  afternoon  of  the  same  day,  him  the  said 
Laurence  eari  Ferrerf,  viscount  Tamworth,  , 
without  the  gate  of  our  Tower  of  London,  (to 
you  then  and  there  to  be  delivered,  as  by  ano» 
ther  writ  to  the  lieutenant  of  .our  Tower  of 
London,  or  to  his  deputy  directed,  we  have 
commanded)  into  your  custody  you  then  and 
there  receive;  and  him  in  your  cnstody  so 
being,- you  forthwith  convey  totheaccustemed 
place  of  execution  at  Tytwrn,  and  that  yoq 
do  cause  execution  be  done  upon  the  said 
Laurence  earl  Ferrers,  viscount  Tamworth,  in 
your  custody  so  being,  in  all  things  according 
to  the  said  judgment*  And  this  yon  are  by 
no  means  to  omit  at  your  peril.  Witness  onr- 
self  at  Westminster  the  second  day  of  May,  in 
the  thirty-third  year  of  our  reign. 

"  YoRKE  and  Yorke." 

Upon  the  receipt  of  this  Writ,  the  Slieriffs 
immediately  issued  their  orders  for  making  iJt 
the  necessary  preparations  for  the  execution, 
and  for  the  performance  of  it  in  a  manner  suit- 
able to  bis  lordship's  rank. 

When  tlie  foregoing  precept  was  delivered 
to  the  Sherifis,  they  had  notice  of  the  following 
Writ  being  sent  to  the  lieutenant  of  the  Tower 
of  London  or  his  deputy,  for  the  delivery  of  bin 
lordship  into  their  custody : 

**  George  the  second,  by  the  grace  of  God 
of  Great- Britain,  France  and  Ireland,  king, 
defender  of  the  faith,  and  so  forth,  To  the 
Ideutenant  of  our  Tower  of  London  or  his  de- 
puty, greeting.  Whereas  Laurence  earl  Fer-  - 
rers,  viscount  Tamworth,  hath  been  indicted  of 
felony  and  murder  by  him  ^one  and  com- 
mitted, which  said  indictment  hath  been  cer- 
tified before  us  in  our  present  parliament ;  and 
the  said  Laurence  txA  Ferrers,  viscount  Tam- 
worth, hath  been  thereupon  arraigned,  and 
npon  such  arraignment  hath  pleaded  Not 
Guilty ;  and  thereupon  the  said  Ijaurence  eari 
Ferrers,  viscount  Tamworth,  hath  before  us  in 
our  said  pariiament  been  tried,  and  in  due  form 
of  law  convicted  thereof,  and  for.  the  same  is 
adjudged  to  suffer  death,  the  execution  of 
which  judgment  yet  remains  to  be  done ;  we 
require,  and  by  these  presents  strictly  com- 
mand you,  That  upon  Monday  the  fifth  day  of 
May  instant,  between  the  hours  of  nine  in  the 
momiogaod  one  in  the  afternoon  of  theaamn 
day,  him  the  said  Laurenoe  carl  Ferrers,  vis« 
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te«ot  Tftnwwtb^  unto  lit«  nsaal  pltMc  wiKiMit 
tbeffA*  of  the  iM  tower  yoo  brinir,  and  hiai 
to  the  Shorifft  of  London  and  MUidloaex  Iboo 
tifid  tkcro  deUfor  {  whiob  9M  obtriift,  liy  ao*^ 
•Iber  writ  to  tbcm'  diroetod,  wo  ba?o  oon»- 
ttaodod  ibOtt  ood  tbe#o  to  nceif  e  tho  said 
LauroDoe  oarl  FofrerOy  TiooooDt  Tainwoitb, 
tbat  exeotttioB  of  the  albi^ssaid  jodfnoat  Jtnj 
be  dohc  in  auniner  tad  fima  as  to  tho  said 
Morifib  of  Loodoa  and  Middlesox  we  by  our 
Oaid  otbor  Writ  ba?e  cooMMeded ;  aim  tbis 
won  aio  by  ao  means  to  omit  at  joar  porii 
IVitaeSB  Ourseif  at  Westminster  tbe  eecond  day 
•f  May ,  ia  tbe  Uiirty-tbird  year  of  om  rei^. 

"  YoB&s  aad  YoftKB." 

in  obedleiMO  to  tbeso  eomaaands,  tbe  Skt^ 
Ms,  on  MondflP|r  tbe  5tb  day  of  May,  bebf 
aMendad  by  tiieir  undor-siieriffs,  and  otber 
j^por  offiosia,  wetit  to  tbe  outward  eato  of 
Ibo  Tower  of  Landoo,  and  at  aiae  o'ttsck  ia 
ibo  msvainf  sent  neliee  to  tbo  licntenaat  tbat 
tber  were  tbero,  rendf  to  reoeivo  tbe  body 
Of  Laoreooe  earl  Ferrers,  Tisoomrt  Tamwoiiby 
pavBoaaito  tbe  kinr*8  writ  in  tbatbebalf. 
^  His  lordsbip  bwOfr  infbrmod  of  it,  soot  a 
messBfo  to  Ae  sberiffc,  requesting^  tbeir  per- 
■liinion  tbat  bo  mi§^bt  so  ia  bis  own  landao, 
wbieb  vras  waiting  for  bim  witbio  fbe  Tower, 
instead  of  the  mooraiD|p>ooacb  wbicb  bod  been 
ptOTjdod  by  bil  ftiends;  wbicb  >sqoeBt  beinw 
ig^nte<l,  his  lerdsbio,  attended  by  tbe  ret ereaid 
Sir.  iiomphriee,  toe  chaplain  of  tbe  Tower, 
ooterod  into  his  landau,  drawn  by  six  horses, 
ai^d  v^as  coDttucted  in  it,  by  the  officers  of 
the  Tower,  to  the  outward  ffate,  and  tliere 
deh'rered  into  the. custody  of  the  sheriffs,  upon 
&eir  gif  iog  the  foHowiog  receipt : 

«  ^Ihmer*  K//,  Sth  May,  1760. 

.  ''  Receired  then  of  Charles  Kaiusferd,  esq. 
^pnty-lieutensot  of  tbe  Tower  of  London,  tbe 
body  of  the  within-named  Laurence  earl  Fer- 
rers, viscount  Tamworth,  delirered  to  us  in 
dbadieMO  of  tbd  kidg^a  wnt,  of  wbiob  the 
wstbin  if  a  true  eopy.-^Gao.  BRnoroton, 
PaOL  TAMjuif ,  Sberiis  of  London  and  Sho- 
itfTofMiddleaax.'' 

Mr.  flhoriff  Taillant  aooompanied  bis  lord- 
abip  In  tbe  landau  Iron  the  Tower  gate  to  tbe 
plane  of  eaacution;  uai,  npon  bis  eDtranoe* 
mto  it#  addrassMg  himself  to  his  lordsbip,  ho 
told  faim,  Tbat  it  garo  bim  tbe  higbc^  con- 
oarn  to  wait  upon  bim  npon  so  melanoholy  an 
oooasioB,  bnt  tnat  be  would  do  eveiy  thing  in 
bis  power  ta  vendor  his  situation  as  easy  as 
Msoible;  and  beeped  tbat,  whatever  be  did,  bin 
isfdabip  wocHd  impute  to  the  nooessary  dia- 
obaiye  of  bis  doty.— To  ^hicb  bis  lordship 
aoiwopsd,  Sir,  I .  am  very  much  obliged  to 
yon,  I  tafcn  it  very  kindly  tbat  yon  are  pleased 
to  nooompany  mo.~His  lordsbm  being  dresaed 
ift  n  asHt  of  tight  clothes,  embroidered  with  oil- 
naff  ioid,  Yon  nsiy,  porbaps,  Sir,  tUok  it 
afemngoto  aeomoin thin dreaa^ lint Ibftvo my 
padi^nlar  Mtooon  for  li- 
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The  nivtt  awl  militaty  powori  attnoded  the 
sherifis  from  tbepioo  to  the  piaoe  of  esocntiani 
and  tbo  prooessioQ  was  as  follows : 

First,  a  very  large  body  of  tho  cooslabki 
for  tbo  county  of  Middlesex  (tlm  greaieal  pro- 
bably tbat  bad  over  beeo  amemfied  togishsr 
upon  any  oocasioo),  prooedod  by  one  of  tbe 
bigh-eonstsbloa> 

Then  a  jinrty  of  horso-greuadierSy  and  a 
party  of  foot; 

Than  Mr.  Sheriff  Errinpfton  in  bis  cbsrist^ 
accompanied  therein  by  his  under-aberiff  Mr. 
Jackson; 

Thea  followed  tbo  landan,  esocirtfBd  by  two 
other  parlies'of  borso-grsondiora  nod  foot; 

Thea  Mr.  Sberiff  Vaillant'a  chariot,  in  wbiob 
won  bi«  under-sheriff  Mr«  Niesis  ; 

llien  a  monrning-ooaiDb  and  six ; 

And,  lastly,  nbearseaad  six,  which  waspw- 
vidod  for  tbe  eonveyonoo  of  bio  lovdship^s 
norpso  Ivom  the  place  of  eascntion  to  Surgeons* 
ball. 

Tbo  prsnesNon  was  conducted  with  tho  at* 
moot  solemnity ;  but  moved  so  very  alow,  tbst 
it  did  not  reach  tbo  place  of  execatioB  till  a 
quarter  before  twelve,  ao  tbat  baa  lordobtp  wm 
two  hours  and  throe  quarters  in  the  hMdaa  ( 
during  the  whole  of  Which  time  ho  appoarod  to 
be  perfectly  easy  and  composed,  and  his  de- 
cent deportment  seenied  greatly  to  affect  tbe 
minds  of  aU  tbat  beheU  bim  ;  immmiob  tbat 
although  his  lordship  thus  passed  thiough 
many  hundred  thousand  spectators,  yet  so  re> 
spectfal  was  the  behavionr  of  all  towards  bim, 
that  not  tb^  least  affront  or  indigmiiy  was 
offered  to  Urn  by  any  one ;  but,  on  ibe  coo- 
trary,  manv  persons  saluted  him  with  their 
prayers  for  bis  salvation. 

His  lordship  asked  the  sheriff.  If  be  bad 
ever  seen  so  great  a  conooilfoo  of  people  be- 
fore P  and  upon  his  answering  that  ne  bad 
not ;  1  suppose,  said  his  lordship,  it  is,  hecauM 
they  never  saw  a  lord  hanged  before.  He  saiid 
that  he  bad  «Vrote  td  the  king,'  to  beg  that  be 
might  suffer  where  his  ancestor  the  earl  of 
Smex  had  suffbred ;  and  tbat  he  was.  m  tliO 
greater  hopes  of  obtaining  tbat  favbit,  as  bo 
bid  the  honour  of  q«iartoMig  fiai%  of  ibe  same 
arass,  and  of  being  attiod  to  biomiyeatff  and 
tbat  bo  thougbt  it  wasbmrd  that  be  musldio  ift 
tbe  plane  appointed  for  ifos  exaeotion  of  com* 
osoo  felons.  But  wkalever  Ms  lovdship's 
Ihoi^bls  were  upon  tbateosMsst,  those  00a- 
sidoFstions  w&l  for  evet  tbMw  ao  additioaal 
luotre  on  hio  BM^Ieoty 'a  inapastialily  Ond  jnHioo* 

Mr.  Unflapbnes  tbo  rbi^iaiw^  who,  it  meom, 
had  not  attoncfed  his  lordabip  till  lUs  auMuisg^ 
tookooosaion  to  oboorfo, -that  the  worl^HVonld 


naiwrally  bo  very  inqnisitivo  cnMoraiogfbo 
roK^ioQ  bio  lorasbip  psofosaad;  and  naked 
bim,  if  bo  eboso  to  say  any  thing  npon  tbal 


auigootr  To  wbiob  Iwl  InrMip  nnawered, 
Tbat  be  did  not  think  hunnelf  at  all  accs»atsfals 
to  tho  worhl  for  hia  sentinMnbi  on  nM^'*^"*^ 
that  be  bad  alwaya  believed  in,  and  aaosod  one 
God,  tbo  maker  Of  all  lUi^i  ^^^''^"^f^ 
bis  notiona  woroy  he  Imd  aemr 
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tbem,  or  etideaf  odrel  to  gain  anjr  persons  o?er 
to  bis  persuasioo ;  tbat  all  coantnesand  nations 
bad  a'  form  oC  religion  by  which  the  people 
were  governed,  and  ihat  whoever  disturbed 
tbem  in  it,  be  looked  upon  htm  as  an  enemy  to 
society  y  out  that,  if  he  iiimself  was  wrong  in 
bis  way  of  thinking,  he  was  very  sorry  for  it. 
Tbat  be  fery  much  blamed  my  lord  boling- 
broke,  for  permitting  his  sentiments  on  religion 
to  be  published  to  the  world.  Tbat  the  mauy 
sects  and  disputes  which  happen  about  religion, 
have  alndost  turned  morality  out  of  doors. 
ITiat  lie  could  never  believe  what  some  sec- 
taries teach,  tbat  faith  alone  will  save  man-  < 
kind ;  so  that  if  a  man,  just  before  he  dies, 
should  say  only,  I  believe,  that  that  alone  will 
save  bim ;  **  hhew  me  thy  faith."— Here  his 
lordship  stopped ;  but  by  which  quotation  he 
plainly  meant,  according  to  the  holy  writer, 
(St.' James,  chap.  ii.  v.  18.)  whose  words  they 
aref'^tbat  faith  without  worKS  is  a  dead  faith. 

Concerning  the  unfortunate  and  mucb-to-be 
lamented  Mr.  Johnson,  whose  death  occa- 
sioned the  trouble  of  this  day,  his  lordship  de-' 
dared.  That  he  was  under  particular  circum- 
stances ;  that  he  had  met  with  so  many  crosses 
^nd  vexations  he  scarce  knew  what  he  did ; 
and  most  solemnly  protested,  that  be  had  not 
the  least  malice  towards  him. 

Tbe  -slowness  of  the  procession  made  this 
jonrney  appear  so  very  tedious  to  his  lordship, 
that  be  often  expressed  his  desire  of  being  got 
to  the  end  of  it,  saying,  that  the  apparatus  of 
death,  and  the  passing  through  such  crowds  of 
people,  were  ten  times  worse  than  death  itself; 
but  upon  the  sheriff's  taking  notice  to  his  lord- 
ship, that  he  was  glad  to  see  that  he  supported 
himself  so  well,  his  lordship  replied,  J  thank 
yon.  Sir,  I  hope  I  shall  continue  so  to  the  last. 

When  his  lordship  had  got  to  that  part  of 
Holbom  which  is  near  Drury-lane,  he  said, 
he  was  thirsty,  and  should  be  glad  of  a  glass 
of  wine  and  ivater ;  but  upon  the  sheriff's  re- 
monstrating to  him,  that  a  stop  for  that  pur- 
pose would  necessarily  draw  a  greater  crowd 
about  him,  which  might  possibly  disturb  and 
incommode  him,  yet  if  his  lordship  still  desired 
it,  it  fibould  be  done ;  he  most  readily  an- 
swered,—That's  true,  I  say  no  more,  let  us  by 
no  means  stop. 

When  they  approached  near  the  place  of 
execution,  his  lordship  told  the  sheriff,  Tbat 
there  was  %  person  waiting  in  a  coach  near 
there,  for  whom  he  had  a  very  sincere  regard, 
ftnd  of  whom  be  should  be  glad  to  take  bis 
leave  before  he  died ;  to  which  the  sheriff  an- 
swered. That  if  his  lordship  insisted  upon  it,  it 
should  be  so ;  but  tbat  he  wished  his  lordship, 
for  his  own  sake,  would  decline  it,  lest  the 
flight  of  a  person,  for  whom  be  had  such  a  re- 
gardf  should  unman  bim,  and  disarm  him  of 
the  fortitude  he  possessed.— To  which  his 
lordship,  without  the  least  hesitation,  replied. 
Sir,  if  voiMthink  I  am  wrong,  I  submit;  and 
upon  the  sheriff's  telling  his  lordship,  that  if  he 
bad  any  thing  to  deliver  to  that  person,  or  any 
one  else,  be  would  faithftilly  do  it ;  his  lord- 
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ship  tbereapoo  delivered  to  tbe  sheriff  a  pocfkel^ 
book,  in  which  was  a  bank-note,  and  a  ring, 
and  a  purse  with  some  guineas,  in  order  to  be 
delivered  to  that  person,  which  was  done  ao« 
cordiogly. 

The  landau  being*  now  advanced  to  the  place 
of  execution,  his  lordship  alighted  from  it,  and 
ascended  upon  the  scaffold,  which  was  covered 
with  1)iack  baize,  with  the  same  composmre 
and  fortitude  of  mind  he  bad  enjoyed  from  the 
time  he  left  the  Tower ;  wbere^  afUr  a  short 
stay,  Mr.  Humphries  aitked  his  lordship,  if  he 
chose  to  say  prayers  ?  which  he  d^lined  ;  but  * 
upon  his  asking  him.  If  he  did  not  ehoose  to  joia 
with  him  in  tbe  Lord's  Prayer  ?  be  readily  an-^ 
swered.  He  would,  for  he  always  thought  it  a 
very  fine  prayer ;  upon  which  they  knelt  down 
together  upon  two  cushions,  covered  witb 
black  baize,  and  his  lordship  with  an  audible 
vuice  very  devoutly  repeated  tbe  Lord'sPrayer, 
and  afterwards,  with  great  energy,  tbe  folio w- 
ing  ejaculation^  O  God,  forgive  me  all  mj 
errors, — pardon  all  my  sins. 

His  lordship  then  rising,  took  bis  leave  of 
the  sheriiis  and  the  ohaplain  ;  and  after  thank- 
ing them  for  their  maOy  civiUties,  he  presented 
his  watch  to  Mr.  Sheriff  Vaillant,  which  he  de- 
sired bis  acceptance  of;  and  signified  bis 
desire,  That  his  Innly  might  be  buried  at  Bre- 
den  or  Stanton,  in  Iieicestershire. 

His  lordship  then  called  for  the  executioner, 
who  immediateiy  came  to  him,  and  asked  him 
forgiveness ;  upon  which  his  lordship  Sttd» 
I  freely  forgive  you,  as  I  do  all  mankind,  and 
hope  myself  to  Ite  forgiven.-— He  then  intended 
to  give  the  executioner  Ave  guineas,  but,  by 
mistake,  giving  it  into  the  bands  of  the  execu- 
tioner's assistant,  an  unseasonable  dispute  en- 
sued between  those  unthinking  wretches,  whicli 
Mr.  Sheriff  VaUlant  iostantly  silenced. 

The  executioner  then  proceeded  to  do  hsB 
duty,  to  which  his  lordship,  with  great  resigfua- 
tion,  submitted. — His  neckcloth  being  taken 
off,  a  white  cap,  which  his  lordship  had  brought 
in  his  pocket,  being  put  upon  his  head,  his 
arms  secured  by  a  black  sash  Irom  incommod- 
ing himself,  and  the  cord  put  round  his  neck, 
he  advanced  by  three  steps  upon  an  elevation  in 
thfi  midflle  of  the  scaffold,  where  part  of  tbe  . 
floor  had  been  ratsed  about  eighteen  inches 
higher  tliani  the  rest ;  and  standing  under  the 
cross-beam  which  went  over  it,  coyered  with 
black  baize,  be  asked  tbe  executioner.  Am  I 
right  r — ^Then  tbe  cap  was  drawn  over  his  face  : 
and  then,  upon  a  signal  ffiven  by  the  sheriff 
(for  his  lordship,  upon  beinp^  before  asked,  de- 
clined to  give  one  himself)  tbat  part  upoo 
which  he  stood,  instantly  sunk  down  from  be^ 
neath  his  feet,  and  left  him  entirely  suspended ; 
but  not  having  sunk  down  so  low  as  was  de« 
signed,  it  was  immediately  pressed  down,  and 
levelled  with  the  rest  of  the  floor. 

For  a  few  seconds  his  lordship  made  some 

struggles  against  the  attacks  of  death,  but  waa 

soon  eased  of  all  pain  by  the  pressure  of  the 

executioner.  / 

From  the  time  of  hit  lordsb^*s  aseendiag 
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Iifioii  the^pafibld,  lintil  hk  execution,  was  abpat 
eight  miDutes ;  during  which  his  cotmteDtnce 
did  not  change,  nor  his  tongue  fsulter : — ^The 
prospect  of  death  did  not  at  all  shake  the  com- 
posure of  his  mind.  ^  ^ 

Vl^bstever  were  his  lordship's  failings,  hts  be- 
haviour in  these  bis  last  moments,  which 
created  a^  most  awful  and  respectful  silence, 
amidst  the*  nomberfess  spectators,  cannot  but 
Inake  a  sensible  impression  upon  eVery  ha- 
mane  breast 

'  The  accustomed  time  of  one  hour  being  past, 
the  coffin  was  raised  up,  with  the  greater  de- 
4sency  to  receive  the  body,  and  being  deposited 
in  the  heane,  was  conveyed  by  toe  sberiflTs, 
with  the  same  procession,  to  Surgeons-Hall,* 
to  undergo  the  remainder  of  the  fenlence  (viz. 
diisection). — Which  being  done,  the  body  was 
on  Thursday  evening,  the  8th  of  May,  deli- 
yered  to  bis  friends  ibr  interment. 

He  was  privately  interred  p,  St.  Paneras 
■ear  London,  in  a  grave  dug  13  or  14  feet  deep, 
under  the  belfry. 


Tfid  of  Earl  Ferrers. 
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It  appears  by  the  Lerds*^  Jonmal,  that  op 
May  19,  1760,  Washington  earl  Ferrers  first 
■at  m  the  House  after  the  dealb  of  his  brother 
Lawrence.  Concerning  the  operation  of  at- 
taindjsfs  upon  peerages,  a  profiision  of  leai-ning 
has  been  collected  and  applied  by  Mr.  Har- 
gifkve  in  bis  very  able  *  Opmion  Imd  Argument,' 
in  the  Stafford  Barony  Case.  (See  vol.  7,  p. 
1571.) 

Mr.  Cruise,  b  bis  <*  Treatise  on  the  Origin 
and  Nature  of  Dignities,  or  Titles  of  Honour, 
&c."  ch.  4,  §  68,  et  teq,  (see  also  his  Digest  of 
the  Laws  of  £ngland,  irespectinf  real  property, 
title  26,)  has  succinctly  stated  several  randa- 
inental  poiifts  of  law  upon  the  tome  branch  of 
the  effects  of  attainder  as  follows : 

''  All  dignities  or  titles  of  honour,  whether 
Jield  in  fee  simple,  fee  tail,  or  for  life,  are  for- 

*  The  statute  made  in  the  25th  year  of  bis 
late  majesty's  reign  for  preventing  the  crime 
of  murder,  enacts,  <*  That  the  bo^  of  every 
person  convicted  of  murder  shall,  if  such 
conviction  and  execution  shall  be  in  the 
county  of  Middlesex,  or  within  the  city  of 
London,  or  the  liberties  thereof,  be  imdiedi- 
ately  conveyed  by  the  sheriff  or  sheriffii,  his  or 
their  deputy  or  deputies,  and  bis  or  their  of^ 
ficers,  to  the  hall  of  the  Sura^eons*  Contpany,  or 
such  other  place  as  the  said  company  shall  ap- 
point for  this  purpte,  and  be  delivered  to  sudi 
person  as  the  said  company  shall  depute  dr 
appoint,  who  shall  give  to  the  sheriff  or  sherifis, 
his  or  their  deputy  or  deputies,  a  receipt  for  the 
■ame ;  and  the  body  so  delivered  to  the  said 
company  of  surgeons,  shall  be  dissected  and 
anatomized  by  the  said  surgeons,  or  such 
persons  as  they  shall  appoint  for  that  purpose ; 
and  that  in  no  case  the  body  shall  be  suffered 
to  be  buried,  unless  after  such  body  shall  have 
been  dissected  and  anaA^aiized."    Fos ^, 


foited  and  fost  by  the  attainder  for  treason, 
of  the  persons  possessed  of  them,  and  can  never 
agatta  be  revived  but  by  %  reversal  of  tlie  tl- 
tainder."  §  68.  < 

**  A  dignity  descendible  to  heirs  general,  ii 
also  forfeited  by  attainder  of  felony,  of  tbt 
person  possessed  of  it."  §  78. 

<*  But  an  entailed  dignity  is  not 'forfeited 
by  attainder  of  felony,  for  the  stat.  26  H.  t 
does  not  extend  to  attainders  for  felony.'*  §  7S. 
And  he  then  refers  to  this  case  as  follows : 

**  Lawrence  earl  Ferrers,  to  whose  an* 
castors  the  dignity  had  been  granted  by  letteit 
•patent  in  1^11,  to  hold  to  him  and  the  hein 
male  of  his  body,  was  convicted  and  executed 
for  murder  in  the  vear  1760.  The  dignity 
however  was  not  forfeited,  but  descended  to  hi 
brother  Washington  Ferrersi  (Lawrence  fatv- 
ing  left  00  issue)  who  took  his  seat  soon  after 
the  execution  of  his  brother.'*  §  74. 

"  In  the  case  of  a  dignity  descendible  to  beii 
general,  the  attainder  for  treason  or  folony  of 
any  ancestor  of  a  person  claifning  snch  dignitj, 
through  whom  the  claimant  must  derive  lui 
title,  though  the  person  attainted  was  nsrer 
possessed  of  the  dignity,  will  bar  such  claioi ; 
for  the  blood  of  the  person  attainted  being  cor- 
rapted,  no  title  can  be  derived  through  him.** 
§75.- 

^<  Cormption  of  blood  was  «faolisbed  io  tlis 
reign  of  queen  Ann,  but  has  been  revived  by 
the  statute  39  Qeorge  3,  c.  98."  §  78. 

**  In  the  case  of  entail^  dignities,  no  corrup- 
tion of  blood  takes  place,  and  therefore  a.dignitf 
in  tail  may  be  claimed  by  a  son,  surviving  ts 
attainted  father,  who  never  was  possessed  of 
the  dignity  :  for  the  son  may  claim  from  tbt 
first  acquirer  of  the  ^igniij^jjer  formam  doni; 
as  heir  male  of  his  body,  within  the  descriptios 
of  the  grant ;  and  the  attainder  of  a  father,  or 
other  lineal  or  coillateral  ancestor,  who  wv 
never  possessed  of  an  entailed  dignity,  will  not 
prevent  the  descent  to  his  issue."  §  79. 

"  In  all  cases  where  a  person  baa  been  at- 
tainted of  high  treason  by  act  of  parKameot, 
or  by  judgment  on  an  indictment  for  higb 
treason,  petty  treason  or  felony,  the  corruption 
of  blood  can  only  be  removed  by  actof  parlit- 
ment."  §  81. 

"  Where  a  person  is  outlawed  on  an  indicl- 
.ment  for  high  treason,  petty  treason  or  ftlonji 
bis  blood  is  also  corrupted ;  but  it  mky  be  re- 
stored by  act  of  parliament,  or  by  *  reversal « 
the  outlawry,  by  writ  of  error,  which  w«yj^ 
done  during  the  life  of  the  person  outlavfes, 
or  at  any  time  after.  A  writ  of  error  to  re- 
verse an  outlawry  is  not  however  ex  ^^^^l^J^ 
titiee,  and  therefore  can  only  be  obtained  by  the 
favour  of  the  crown."  §  84.  • 

"The  House  of  Lords  resolved  rjourn.  vtf. 
17,  p.  119,1  in  1702,  that  they  would  notm  w- 
ture  receive  any  bill  for  reversing  ««"!^'25 
or  restitution  in  blood,  that  shouldDOt  be  nm 
signed  by  her  majesty  or  her  succcwors,  Wop 
and  queens  of  the  realm,  ^and  sent  by  bJT. 
them  to  their  House  first,  to  bo  coiaBd<«» 
there/'  §  69. 
1 
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539.  The  Case  of  John  Wilkes,  esq.  on  a  Habeas  Corpus,  Com- 
mon Pleas,  Easter  Term  :  3  Geouge  IlL  a,  d.  1763. 


(The  fbllowiog  Caae  is  from  the  late  Mr.  Ser- 
jetnt  Wilson's  Reports,  2  >Vih.  Rep.  150. 
Bat  we  have  added  aoolber  report  of  the 
Jadgment  from  a  book,  intitled, "  A  Digest  of 

,  the  Law  of  Libels;"  as  ob  eomparisoD  it 
appeared  to  sopplj  some  defects  in  the  Ser^ 
jeant's  account.  It  was  attempted  t6  obtain 
4  fuller  report  of  the  Judgment  than  either 

.  ef  the  two  notes  we  lay  beiwe  the  reader- 
But  we  were  unsnooessful. 

The  great  point  of  the  case,  namely,  Whether 
the  privilege  of  parliament  extendetl  to  a 
prosecution  for  a  seditious  libel,  was  the 
chief  inducement  to  our  inserting  it.  Ear- 
'grtn>e.'\ 

MtL.  Sbrjeant  WiLBOit*8  Rbfort. 

On  Saturday  April  30, 1763,  in  the  mommg, 
the  defendant  Wukes  was  arrested  by  two  of 
ttie  king's  messengers,  by  virtue  of  a  warrant 
from  the  secretary  of  state ;  thetenor  of  which 
warrant  is  in  the  words  following : 
1  iK-bcr  f  •  George  Montogue  Dunk,  earl 
pMvieat  <  of  Halifax,  viscount  Sonbury  and 
2S!l?1;ii,  <  baron  Halifax,  one  of  the  lords  of 
SSifoT'  ''his  majesty's  most  honourable' 
vriti^  B  M-  «  privy  council,  lieutenant  gene- 
**"*^  «  ral  of  bis  majesty's  forces,  and 
priocipal  secretary  of  state:  these  are  in  his 
majeBty's  name  to  authorize  and  require  you 
(ta(ing  a  constable  to  your  assistance)  to 
make  strict  and  ^iligent  search  for  the  au- 
thors, printers  and  publishers  of  a  seditious 
and  treasonable  paper,  intitled.  The  North 
Briton,  N*  45,  Saturday  April  23,  1763, 
prioted  for  G.  Kearsley  in  Ludgate-street, 
London,  and  tfcem,  or  any  of  them, 
having  found,  to  apprehend  and  seize,  to- 
gether with  their  papers,  and  to  brin^  in 
safe  custody  before  me,  to  be  examined 
concerning  the  premisses,  and  further  dealt 
with  aooording  to  law :  and  in  the  due 
execution  tbiereof,  all  mayors,  sheriffs,  jus- 
tices of  the  peace,  constables,  and  all  otiier 
h^  majesty's  officers  civil  and  military,  and 
loring  subjects  whom  it  may  concern,  are  to 
be  aidiBg  and  assisting  to  you,  as  there  shall 
be  occasion ;  and  for  so  doing  this  shall  be 
your  wanyint.  Given  at  St.  James's  the 
26th  day  of  April,  in  the  third  year  of  bis 
muesty^  reign.  Dunk  Halifax.' 

« %  Nathan  Carrington,  John  Mo- 
^  oey,  James  Watson,  and  Robert 
<  Blackmore,  four  of  his  majesty's 
^    *  messengers  iu  ordinary.' 

Thesame  morning,  a  copy  of  the  above  war- 
tiBt  having  been  obtained  from  die  messeDgen, 


who  then  had  Mr.  Wilkes  in  their  own  custody, 
and  an  affidavit  being^made  of  the  truth  of  such 
copy,  and  that  Mr.  Wilkes  was  then  in  custody 
of  twoof  the  above  messengers  at  his  house  iit 
Great  George-street,  ip  Westminster,  the  same 
were  produced  iu  the  court  of  Common  Pleai 
the  same  SOth  day  of  Ayril  at  twelve  o'clock  at 
noon,  or  a  few  minutes  before  or  after  tbot 
hour ;  whereupon,  at  the  same  time,  it  was 
mo^  by  my  learned  Mrotber  Glynn,  that  a 
writ  of  Habeas  Corpds  might  be  allowed  to 
issue  instantiy,  returnable  forthwith.  The 
lord  chief  justice  Pratt  was  pleased  to  say,  that 
this  was  a  most  extraordinary  warrant;  and. 
the  Court  ordered  an  Habeas  Corpus  to  .b6 
issued  instantly,  retiiimable  forthwith.  It  being 
now  about  one  o'clock,  the  rule  of  court  for  the 
issuing  the  Hab«»  Corpus  could  not  possibly 
be  drawn  up  and  entered,  nor  could  the  writ  be 
made  out,  signed  and  passed  under  the  seal  of 
the  Court  before  four  or  five  o'clock  in  the 
aflernoon :  and  although  it  was  certainly  known 
by  the  officers  under  &e  crown,  particularly  by. 
Mr.  Webb,  then  solicitor  to  tlie  treasury,  that 
this  writ  had  been  ordered  to  issue  by  the  Court 
between  twelve  and  one  o'clock,  while  Mr.. 
Wilkes  was  in  the  custody  of  the  messengers, 
at  his  house  in  Great  George- street,  yet,  befor«» 
the' coming  of  the  .writ  to  Qie  messengers,  (the 
same  afternoon  about  five  o'clock)  Mr.  Wilkes 
was  hastily  (I  had  almost  said  in  contempt  of 
the  king's  high  court)  committed  to  the  Tower 
of  London. 

Mr.  Wilkes's  solicitor,  and  one  of  his  coun- 
sel, soon  after  they  heard  of  such  commitment, 
wenl  to  the  Tower  in  order  to  consult  and  ad- 
vise with  him,  %ni  were  denied  admittance  (o 
him;  ro^or  Rainsford  informing  them,  that 
he  had  received  orders  from  the  secreUry  of. 
^tate  (lord  Halifax)  not  to  admit  any  person, 
whatsoever  to  speak  with,  or  see  Mr.  Witkes; 
and  further  informed  them,  that  he  had  jusi , 
before  refused  the  right  honourable  earl  Tern* 
pie  such  admittance,  ut  audivi. 

On  Sunday  May  the  first,  the  same  gentle<» 
men  went  again  to  the  Tower,  between  the 
hours  of  twelve  and  one,  on  the  same  occasion, ' 
but  were  again  denied  admittance  to  see  or 
speak  with  Mr.  Wilkes }  and  soon  afterwards, 
several  noUemen  and  gentlemen  of  the  first 
distinction  were  refused  admittance  to  see  or 
speak  to  Mr.  Wilkes,  and  particularly  his  ows 
brother  was  refused,  ut  audrri. 

After  such  denial,  Mr.  Wilkes's  solicitor  de^ 
mended  of  mi^or  Rainsford  a  copy  of  the  war-  * 
rant  of  commitment  of  Mr.  Wilkes  to  the 
Tower,  which  was  readily  wanted  bv  the  ma- 
jor, the  tenor  whereof  is  in  the  words  rollowingt^ 
«  Charles  earl  of  Egremontand  George  Donk 
<  earl  of  Halifax,  lords  of  bis  majesty's  most 
*  heuaurable  privy  council,  and  principal  se* 
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'  cretaries  oF  state :  these  are  in  bis  majesty's 

*  Dame  to  autborize  and  require  yoa  to  receive 
^  into  your  custody  tlie  body  of  Jobn  Wilkes, 

*  esq.  iierewitb  seut  you,  for  being  tbe  author 
'  and  publisher  of  a  most  infamous  and  sedl- 
«  tious  hbel,  intitled,  The  North  Biitoo,  N""  45, 

*  teudiog'to  inflame  tlie  mio'ls  and  alienate  the 

*  affections  of  the  people  from  his  majesty,  and 

*  to  excite    them  to   traitorous    insurrections 

*  a^sainst  the  government,  and  to  keep  him 
'  safe  and  close,  until  he  shall  be  delivered  by 
<  due  course  of  law ;  and  for  so  doing  this  shall 
«1)e  y(»ur  warrant.     GlVen  at  St.  James's  the 

*  dOih  day  of  April  1763,  iu  the  third  year  of 

*  bis  majesty's  reign. 

*  Egrehiont,  Dunk  Halifax.' 

*  To  the  right  booourable  John  lord 

^  B^kley  of  Stratton,  constable  of 
*  his  majesty's  Tower  of  London, 
^  or  to  the  lieutenant  of  the  said 
•  •  Tower,  or  his  deputy.' 

•  .  ^ 

Mr.  Webb,  solicitor  to  the  treasury,  being 
present  in  major  Rainsford's  room  when  the 
copy  of  tbe  said  warrant  of  commitment  was 
granted,  Mr.  Wilkes's  counsel  and  solicitor  ap- 
plied to  Mr.  Webb  for  admittance  to  Mr. 
fVilkes;  whereupon  (it  is  true)  Mr.  Webb 
desired  tbe  major  to  allow  such  admittance,  and 
said  be  wonld  be  answerable,  and  indemnify 
tbe  major  :  but  tbe  major,  with  the  true  spirit 
of  an  excellent  officer,  answered,  *  He  would 
not,  or'  he  could  not  disobey  orders.'  Mr. 
Webb  replied  and  said,  be  imagined,  or  he 
believed,  there  must  have  been  some  mistake 
ill  tbe  orders,  And  that  if  either  of  the  secreta- 
ries of  state  were  in  town,  be  would  apply  and 
endeaTour  to  obtain  the  desired  admittance; 
and  that  if  he  could  succeed  therein,  he  would 
send  or  bring  an  order  for  that  purpose  in  tbe 
Afternoon  of  the  same  Sunday,  May  tbe  1st ; 
Dvbereupon  Mr.  Wilkes's  counsel  and  solicitor 


two  of  tbe  messengers  to  whom  the  writ  was 
directed. 

Upon  reading  the  writ  and  the  retom  thereof, 
it  was  moved  by  the  king's  Serjeant,  that  the 
same  might  be  affiled  of  record. 

To  which  Serjeant  Glynn  for  Mr.  Wilkes  ob- 
jected, and  insisted  that  the  return  was  too 
general  in  this  particular  case,  (although  it 
might  be  a  good  return  in  another  case  not  cir- 
cumstancedlike  the  present)  for  that  it  clearly 
appeared  to  the  Court  by  sufficient  evidence, 
viz.  the  affidavit  and  warrant  of  arrest  and 
seizure  of  Mr.  Wilkes,  upon  which  the  writ 
was  fnuqded  and  granted  last  Saturday  atnooo, 
that  Mr.  Wilkes  was  then  in  the  custody  of 
the  messengers,  and  therefore  they  ought  to 
have  returned  and  certified  to  the  Court  in  what 
manner,  when  and  by  what  authority  be  wig 
taken  out  of  their  custody,  and  what  was  be- 
come of  his  body. 

Some  of  the  king's  serjeants  replied,  that  all 
the  precedents  of  returns  of  writs  of  Habeu 
Corpus  in  the  Crown-office,  where  tbe  party 
therein  named  was  not  in  the  custody  of  tiie 
messengers  (to  whom  the  writ  wlb  directed)  it 
the  time  of  the  coming  of  Uie  writ,  were  like 
the  return  iu  the  present  case ;  which  assertioo, 
at  first  seemed  to  have  weight  wiih  the 
lord  chief  justice  and  two  otbei*s  of  lo  ibe  cm  ot 
thejudges,  who  whereupon  thought 
the  return  well  enough  ;  but  Mr. 
Justice  Gould  was  pleased  to  say 
be  much  doubted,  whether  the  pre- 
cedents in  tbe  Crown- office  of  re- 
turns to  writs  of  Habeas  Corpus 
were  like  tbe  present  return,  as  had 
been  asserted  by  the  ling's  Ser- 
jeants ;  and  said  if  the  precedents  were  not 
so,  he  should  be  of  opinion,  that  this  was 
an  insufficient  return,  because  he  thought, 
from  what  appears  in  evidence  in  the  case, 
the  Court  has  a  right  to  know  what  is  be- 
come of  the  king*s  subject  Mr.  Wilkes,  since 
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Tower,  and  applied  for  admittance  to  Mr. 
Wilkes;  but  tbe  major  not  having  received  any 
orders  or  message  from  either  of  the  secreta- 
ries of  state,  or  from  Mr.  Webb,  refused  admit- 
lanpe,  as  he  had  done  before,  ut  audivi. 

On  Monday  the  3nd  day  of  May,  at  the 
sitting  of  the  Court  of  Common  Pleas  in  the 
mprning,  the  messengers  returned  tbe  writ  of 
Habeas  Corpus  which  had  issued  and  had  been 
d^ivered.to  them  on  the  30th  of  April  in  tbe 
afternoon,  after  Mr.  Wilkes  was  out  of  their 
cvstody,  and  coromitted  to  the  Tower  as  above; 
Ibe  tenor  of  which  return  indorsed  on  the  same 
writ  returns  thos,  viz.  *  In  obedience  to  the 

*  within  command,  we  humbly  certify  to 
<  bis  majesty 'a.  justices  of  tbe  coui-t  of  Com;- 

*  moo  Plea«»  at  Wesminster,  that  at  the  time 
«  of  the  coming  of  this  writ  to  .us,  the  within 
f  named  John  Wilkes  was  not,  nor  at  any 
^  time  since  bath  been  iu  our  custody,  or 
/  jui  fhe  fuptoiy  of  either  of  iis ;'   signed  by 


permn 

be  affiled  of  record  upon  this  motion ;  and 
precedents  were  ordered  to  be  looked  into,  and 
the  matter  of  the  return  was  ordere<l  to  be  de- 
bated at  another  day  ;  but  I  never  heard  that 
it  was. 

Afterwards  the  same  Monday,  May  t',  s 
motion  was  made  to  the  Couit  grounded  npoo  a 
copy  of  the  aforesaid  warrant  of  comnHtmettt 
of  Mr.  Wilkes  to  tbe  Tower,  and  an  affidavit 
of  the  truth  thereof,  for  another  Habeas  Corpus 
to  be  directed  to  the  constable,  &c.  of  the  Tower 
of  London,  which  was  granted  returnable 
without  delay. 

Tuesday,  May  3.  At  the  sitting  of  thcCoort 
(which  was  crowded  to  such  a  degree  as  I 
never  saw  it  before)  in  the  morning  Mr.  ^'^^^ 
was  brought  to  the  bar,  and  sat  among  tbe 
Serjeants  (next  to  the  reporter  on  his  lef\  haod,; 
when  the  lieutenant  of  the  Tower,  retorneil 
upon  this  second  writ  of  Habeas  Corpus  tbe 
warrant  of  co^miitiojBiit  of  Mr>  Wi^^^  ^  ^ 
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Tower  by  the  two  ieei^ries  of  ittte  (before 
-set  forth) ;  which  beiiig  read,  Berjeant  GIjdd 
moved  the  Court  that  Mr.  Wilkes  mi^ht  be 
'cKseharged  oot  of  custody  without  bail,  aud 
grouoded  his  motion  on  three,  points,  two 
whereof  were  objections  to  the  le^fality  of  the 
warrant  of  commitment  (tbe  reader  wiU  ob- 
eenre  that  the  general  warrant  of  arrest  and 
eeisure  was  not  now  before  the  Court,  and 
therefore  the  legality  of  that  oonid  not  now  be 
MMied) ;  the  third  point  was,  that  Mr.  Wilkes 
wraa  »  member  of  pariiaroent,  and  therefore  was 
privileged  firom  being  arrested  for  any  crime 
except  treason,  felony,  and  breach  of  the  peace ; 
-aad  that  supposing  him  the  author  of  the  pre- 
•eat  supposed  libel  (which  he  alisolntely  d^ 
nies)  it  is  only  e  misdemeanor,  and  none  of  the 
three   above-mentioned    crimes   and    misde- 


Tbe  first  objection  taken  to  the  warrant  of 
commitment  was,  that  it  doth  not  appear  to 
«be  Court  that  Mr.  Wilkes  was  charged  by 
<any  evidence  or  information  upon  oath  before 
the  secretaries  of  state,  that  he  was  the  author 
«r  pnblisber  of  tbe  North  Briton,  N**  45, 
that,  for  any  thing  that  appeared  to  the  Court 
to  the  contrarv,  the  secretaries  of  state  eom- 
nitted  Mr.  Wilkes  to  the  Tower,  upon  their 
own  mere  imaginstion  or  suspicion  that  he 
vras  the  author  and  pnblisber  or  this  supposed 
libel* 

Tbe  second  objection  taken  to  tbe  warrant  of 
commitment  was,  tlwt  it  was  too  general,  and 
doth  not  set  forth  sufficient,  substantial  matter 
whereupon  the  Court  can  judge  whether  the 
North  Briton,  N*"  45,  (supposing  Mr.  Wilkes 
the  author  and  pubUaber  tbereof )  is  a  most 
infamous  and  seditwus  libel,  tending  to  in- 
flame ihe  minds  and  alienate  the  affections  of 
the  people  from  bis  majesty,  and  to  excite  them 
to  traitorous  insurrections  againtt  tbe  govern- 
ment; that  the  warrant  not  having  set  forth 
the  North  Briton,  N*  45,  or  such  parts  there- 
of as  the  secretaries  ot  state  deemed  infa- 
mous, seditious,  &c.  the  Court  cannot  judge 
whether  any  euch  paper  ever  existed,  it  not 
being  before  them ;  or  if  it  does  exist,  whether 
it  be  an  infamous  libel  or  not. 

In  the  third  place,  supposing  the  warrant  of 
commitment  to  be  good,  yet  that  Mr.  Wilkes 
bebg  a  member  of  parliament  (which  wss  ad- 
mitted by  tbe  king's  counsel)  is  privileged  from 
arrests  in  ail  cases  except  treason,  fek>ny,  and 
actual  breach  of  the  peace,  therefore  ought  to 
,  be  discharged  without  bail.  That  libels  may, 
and  often  do  tend  to  tbe  breach  of  the  peace 
was'  admitted,  and  therefore  the  Court  of 
KiDg^a-beocb  frequently  grants  informations 
against  the  authors,  printers  and  publishers 
tCereof ;  but  this  is  never  done  but  upon  affi- 
davits laid  before  the  Court  ascertaining  the 
said  authors,  printers  or  publishers :  for  surely 
that  matter  which  only  tends  to  a  breach  of  the 
>,  cannM  with  any  propriety  be  said  to  be 


*  See  Bushel's  Case,  vol.  6,  p.  999.  3  Inst. 
>$  «•  BacoB.    Ahr»  title  Commitment  £. 


an  actual  breach  of  the  peace;  and  it  was  said 
that  it  is  universally  agreed,  a  libel  is  not  an 
actual  breach  of  tlie  peace  ;  tberefure  it  was 
insisted  for  Mr.  Wilkes,  that  upon  this  point 
alone  (although  the  others  should  be  orer- 
ruled)  be  ought  to  be  discharged  from  his  im- 
prisonment in  tbe  Tower,  without  bail. 

Mr.  Serjeant'Hewitt  tor  tbe  crown,  inanswer 
to  the  first  ot)jection  said,  that  it  was  not  ne- 
cessary to  set  forth  the  evidence  or  information 
upon  which  the  warrant  of  commUroeot  was 
made,  in  the  warrant ;  but  as  to  the  second  ob- 
jection, be  admitted  that  it  must  appear  upon 
the  face  of  such  warrant  for  what  particular 
species  of  a  crime  or  misdemeanor  tbe  psrty 
was  committed,  according  to  the  case  of  the 
King  V.  Roe  and  Kendall,  [1  Salk.  345,  5  Mod. 
78,  and  in  this  Collectiou,  vol.  13,  p.  1299,]  and 
that  in  the  present  case,  if  the  commitment  h^ 
been  for  writing  and  publishing  a  libel  gene- 
rally, without  specifymg  the  nature  and  ten- 
dency tbereof,  it  would  have  been  ill ;  but  here 
it  is  laid  to  be  **  for  being  tbe  author  and  nqb* 
lisher  of  a  most  infamous  and  seditious  libel, 
tending  to  inflame  the  minds  and  alienate  tbe 
affections  of  tbe  people  from  his  majesty,  and 
to  excite  them  to  traitorous  insurrectioos  against 
the  government."  This  he  thought  was  a  suf- 
ficient speciflcatioo  of  the  nature  of  the  libel, 
and  of  the  misdemeanor  supposed  to  be  com* 
mitted  by  Mr.  Wilkes  against  tbe^vemment  i. 
but  he  said  he  would  not  be  understood  to  af^ 
firm  that  the  paper  called  the  North  Briton 
N**  45,  (which  was  not  before  t|ie  Court) 
was  a  libel ;  that  he  had  found  no  case  upon  a 
libel  like  this,  and  therefore  could  not  say  what 
was  a  sufficient  and  precise  certainty  in  a  war- 
rant of  commitflsent  for  a  libel ;  but  be  thought 
it  not  necessary  to  set  forth  the  whole,  or  any 
part  tbereof,  in  the  warrant. 

As  to  the  third  objection  of  privilege, Serjeant 
Hewitt  admitted  that  Mr.  Wilkes  was  a  mem« 
her  of  parliament,  and  could  not  legally  be  ar- 
rested but  for  treason,  felony,  or  breach  of  the 
peace.  He  cited  Hob.  815,  Hick's  case,  to 
shew  that  a  libel  tends  to  tbe  breach  of  the 
peace ;  but  whether  the  presumed  libel  iu  the 
present  case  was  a  breach  of  the  peace  or  not, 
ne  would  not  take  upon  himself  to  say;  nor 
would  be  say  that  the  arresting  Mr»  Wilkes  in 
the  present  case  was  not  a  breach  of  privilege 
of  the  House  of  Commons. 

Serjeants  Whitaker,  Nares  and  Davy,  for  the 
king,  sDMoke  to  the  like  effect;  but  none  of 
them  affirmed,  that  the  writing  or  publishing  a 
libel  was  an  actual  breach  of  the  peace  (as  I 
understood,)  or  that  the  arrest  of  Mr.  Wilkes 
in  the  present  case,  was  not  a  breach  of  privi* 
\^  of  pariiament ;  and  (I  think)  thev  all  de- 
clmed  saying  anything  more  about  the  privi- 
lege of  parliament,  than  what  serjeant  Hewitt 
had  said  before.  When  the  king's  seijeants 
had  concluded,  Mr.  Wilkes  made  me  following 
Speech  to  the  Court. 

*  My  lord  ;  I  amt  happy  to  appear  before 

*■  your  lordship  and  this  Courty  where  liberty  ie 
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^  ao  sareof  findiDHf  protection.  au4  support,  and 
*•  where  the  lav^  (the  principle  ami  end  of  which 

*  is  the  preservation  of  liberty)  is  so  perftctly 
f  ooderatood.    Liberty,  my  lord,  hath  been  the 

*  governing  principle  of  every  action  of  roj 
*life;  and  actuated  by  it,  I  always  have  en- 

*  deavoured  to  serve  my  pracious  sovereign  and 
*'|ii8  family,  knowing  his  government  to  be 
*•  founded  upon  it ;  but  as  it  has  been  his  mis- 

*  fortune  to  H^ve  employed  ministers  who  have 
^  endeavoured  to  cast  the  odium  and  contempt 

<  arising  from  their  own  terrible  and  corrupt 

*  measuKS  on  the  sacred  person  of  their  sove- 
^  reign  and  benefactor,  so  mine  h*s  beau  the 

<  daring  Usk  to  rescne  the  royal  person  from 

*  ill-placed  impi^tions,  and  nz  them  on  the 

*  ministers,  who  alone  ought  to  hear  tho  blame 

*  and  the  punishment  due  to  their  unconstitu* 

<  tional  prooeedings.    For  the  proof  of  my  zeal 

*  and  affection  to  my  sovereign  1  have  been 
^  imprisoned,  sent  to  the  Tower,  and  treated 
«  with  a  rigour  yet  unpractised  even  on  Sco^ 
^  tish  rebels.    But  however  these  nsay  stsive 

'  « to  destroy  me,  whatever  persecution  they  are 

*  now  meditating  against  me,  yet  to  the  world 
'  •  I  shaH  prochdm,  that  offim  of  the  most  ad^ 

^▼antageous  and  kicrative  khid  kave  been 

*  made  to  seduce  me  to  their  partf ,  and  no 

*  means  left  untried  to  wm  me  to  theur  connect 
*•  tions.     Nowy  as  their  attempts  to  corrupt  me 

<  have  failed,  they  aim  at  intimidating  me  by 

<  persecution.  But  as  it  has  pleased  God  to 
c  give  me  virtue  to  resist  tbair  bribes,  so  I  dsubt 

*  not  but  he  will  give  me  spirit  to  sucmount 
« their  threats  in  a  manner  beooming  an  En- 
^  glisiiman  who  would  sufier  the  severest  trials 

,  '  rather  than  associate  with  men  who  are  en»> 
«  mies  to  the  liberty  of  this  coQntnr.  Thoir 
«  bribes  I  rnected,  their  menaces  I  defy;  and 
'  I  think  this  is  the  moat  fortunate  event  of  mj 

*  life,  when  I  appear  before  you^  lordship  and 
« this  Court,  where  innocence  is  sore  of  proteo- 

*  tion,  and  liberty  can  never  want  friende  and 

*  guardians.' 

Then  the  Gouvt  took  time  to  consider,,  and 
Mpointed  Friday  following  to  give  their  opi- 
luon,  i^nd  ordered  Mr.  Wukea  to  be  remanded 
io  the  Tower,  and  to  be  brought  up  again  to 
the  bar  on  Friday  the  6th  of  May ;  and  upon 
that  day,  Mr.  Hilkes  being  again  at  the  bar, 
the  Lord  Chief  Justice  delivered  the  opinion  of 
the  whole  Court 

I4.  C.  J.  TrtUt^  after  stating  the  warrant  of 
commitment,  said.  There  are  two  objections 
taken  to  the  legality  of  this  warrant,  and  a 
third  matter  insisted  on  for  the  defendant  is 
privilege  of  parliament 

The  first  otj^tion  is,  that  it  does  not  appear 
to  ^  Court  that  Mr.  Wilkes  was  chaiged  by 
^y.  eyidence  before  the  secretaries  of  state, 
Uiat  he  was  the  author  or  publisher  of  the 
Nortl)  Briton  N®  45.  In  answer  to  this,  we 
are  all  of  opinion,  that  it  is  not  necessary  to 
state  in  the  warrant  that  Mr.  Wilkes  was 
chai^ged  by  any  evidence  before  the  secretaries 
of  stale,  and  that  thia  objection  has  no  weight. 


Whether  a  justice  of  peace  can,  ex  qficiot  witk'*- 
out  any  evidence  or  information,  issue  a  war- 
rant for  apprehending  for  a  crime,  isa'differeal 
question.    If  a  crime  be  done  in  his  sight,  he 
may  commit  the  criminal,  upon  the  spot;  bat 
where  he  is  not  present  he  ought  not  Io  oooa* 
mit  upon  discretion.    Suppose  a   magistrate 
hath  notice,  or  a  particular  knowJedge  that  n 
person  has  been  guilty  of  an  oflS^noe,  yet  1  4ki 
not  think  it  is  a  auffioient  ground  for  hina  tp 
oomdiit  the  criminal ;  bant  in  that  ease  be  m 
rather  a  witness  than  a  magistmle^  and  eug^ 
to  make  oath  of  the  fact  before  aeme  other  mm- 
gistrate,  who  sboukl  thereupon  act  the  ofluDi^ 
part,  by  granting  a  warrant  to  appteheod  lbs 
oiender ;  it  being  more  fit  that  the  srmaer 
skouM  appear  as  a  witness,  than  act  as  a  oiAr 
gistrate.    But  that  is  not  the  queetion  npen 
this  warrant.    The  question  here  is,  whether 
it  ia  an  essential  part  of  the  warrant,  that  the 
infiffmation,  evidence  or  grounds  of  the  ehaige 
before  the  secretaries  of  state  should  be  eel 
forth  in  the  warrant?  And  we  think  it  is  net. 
Thomas  Rudyard's  case,  d  Vent.  89,  eannat 
be  applied  to  this  case;  for  in  the  case  of  a 
conviction  it  is  otherwise.    It  was  said  that  a 
charge  by  witness  was  the  ground  of  a  waiv 
rant ;  but  we  think  it  not  requisite  to  set  ooft 
move  than  the  offence,  and  the  particnkr  apa* 
eies  of  it    It  may  be  otgiBCted,  if  this  begeo^ 
every  man's  liberty  will  be  in  the  power  of  a 
justice  of  peace.    But  Hale,  Coke  and  Haw- 
kins, take  no  notice  that  a  cham  is  noccsiaiy 
to  be  setjout  ui  the  warrant.    In  thecase  of 
the  Seven  Bishops,  their  counsd  did  net  take 
thhi  objection,  which  no  doubt  hnt  they  wauhi 
have  done,  if  they  had  thought  there  bad  beea 
anyweight  in  it    1  do  not  vel  v  npoa  the  de* 
termhiation  of  the  jndM  whe  then  presided  in 
the  Kiag's-bench.    I  have  been  attended  with 
many  precedents  of  warrants  retniaed  into  the 
King's-bench ;  they  are  ahnost  naiversally 
like  this;  and  in  sir  WilUam  Wyndhas^ 
case,  1  Stra.  ft,  3,  this  very  pwnt  beforensii 
determined.    And  Hawkins,  in  his  d  PI.  CovoB« 
IdO,  sect  17,  says,  «^  It  is  safo  tn  aet  foith 
that  the  party  is  charged  upon  oath ;  hut  thii 
is  not  necessary ;  for  it  h4tb  been  resolved, 
that  a  commitment  for  treason,  or  far  sospicioB 
of  it,  without  setting  forth  any  particnkr  aoea« 
satioo,  or  ground  of  suspicion,  is  good ;"  and 
cites  sir  William  Wyndham's  case,  Trin.  % 
Geo.  Dslt.  cap.  191,  Cromp.  S3S,  b. 

The  second  objection  is,  that  the  libel  onghl 
to  be  set  forth  in  the  warrant  in  Aec  varfto,  or  al 
least  so  much  tdbereof  as  the  secretaries  of  stair 
deemed  iufiiinous,  seditious,  &c.  that  the  Comi 
may  judge  whether  any  such  paper  ever  iBK« 
isted ;  or  if  it  does  exist,  whether  it  be  an  i»» 
fiunoos  and  seditious  libel,  or  not.    But  we  ana 
aH  of  a  contrary  opinion.    A  warrant  of  com- 
raitment  for  felony  must  contain  the  species  of' 
felony  briefiy,  "  as  for  folooy  for  the  death  e^ 
J.  8.  or  for  burglary  in  breaking  the  house  of 
J.  S.  See,  and  the  reason  is,  because  it  may  ap« 
pear  to  the  judges  upon  the  return  of  an  Ha* 
beas  Corpus,  whether  it  be  fehmy  or  ML?: 
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The  rntgistrate  forms  hin  jud^ent  upon  the 
writinff,  whether  it  he  ao  iDfamous  and  fedi- 
tieus  nbel  or  not  at  his  peril ;  and  perhaps  the 
paper  itself  may  oot  contain  the  whole  of  the 
lihel ;  inuendos  may  be  neceMary  to  make  the 
whole  oat.  There  is  no  other  word  in  the  law 
hat  libel  whereby  to  express  the  trae  idea  of 
an  infamous  wntiog.  We  (Understand  the  na- 
ture bf  a  libel  as  well  as  a  species  of  felony. 
It  is  said  the  libel  oaght  to  be  stated,  because 
the  conrt  cannot  judge  whether  it  is  a  libel  or 
not  without  h;  bat  that  is  matter  for  the  judge 
and  ju^  to  determine  at  the  trial.  If  the  pa- 
Mr  was  here,  I  should  not  be  afraid  to  read  it, 
We  miffht  perhaps  be  able  to  determine  that  it 
was  a  libel,  bnt  we  could  not  judge  that  it  was 
ftot  a  libel,  because  of  inuendos,  &c.  It  may 
be  said,  that  without  seeing  the  liliel  we  are 
not  able  to  fix  the  quantum  of  the  bail ;  bnt  in 
answer  tx>  this,  the  nature  of  the  o&nce  is 
known  by  us.  It  is  said  to  be  an  infamous  and 
seditious  liliel,  it  is  such  a  misdemeanor  as  we 
ahoald  require  good  bail  for,  (moderation  to  be 
obsenred)  and  such  as  the  party  may  be  able 
to  procure. 

The  third  matter  insisted  upon  for  Mr. 
Wilkes  is,  that  he  is  a  member  of  parliament, 
(which  has  been  admitted  by  the  king's  Ser- 
jeants) and  intitled'  to  privilege  to  be  free 
fVom  arrests  in  all  cases  except  treason, 
Iblony,  and  actual  breach  of  the  peace,  and 
therefore  ought  to  be  discharged  from  im- 
prisonment without  bail ;  and  we  are  all 
of -opinion  that  he  is  intitled  to  that  prifilege, 
and  must  be  discharged  Without  bail.  In 
the  case  of  the  Seven  Bishops,  the  Court  took 
notice  of  the  priTilege  of  parliament,  and 
thought  the  bishops  would  have  been  intitled  to 
ft,  it  they  had  not  judged  them  to  have  been 

Suilty  ot  a  breach  of  the  peace ;  for  three  of 
lem,  Wright,  Holloway,  and  Ally  bone,  deemed 
a  seditions  Ubel  to  be  an  actual  breach  of  the 
peace,  and  therefore  they  were  ousted  of  their 
privilege  most  unjustly.  If  Mr.  Wilkes  had 
Been  described  as  a  member  of  parliament  in 
the  return,  we  must  have  taken  notice  of  the 
law  of  privilege  of  parliament,  otherwise  the 
members  wduld  be  without  remedy,  where 
they  are  wrouflrfally  arrested  agaitrst  the  law  of 
parliament.  We  are  bound  to  take  notice  of 
their  privileges  as  being  part  of  the  law  of  the 
land.  4  lost^  S5,  says,  the  privilege  of  parlia- 
ment holds  unless  it  be  in  three  cases,  viz. 
treason,  felony,  and  the  peace :  these  are  the 
tvords  of  Coke.  In  the  trial  of  the  Ssven 
Bishops^  the  word  '  peace'  in  this  case  of  pri- 
vilege is  explained  to  mean  where  surety  of  the 
p^ace  is  required.  Privilege  of  parliament 
holds  in  informations  for  the  king,  nntess  in 
the  cases  before  excepted.  Tbe  case  of  an  in* 
formation  against  lord  Tankerville  for  bribery, 
4  Annse,*  was  within  the  privilege  of  parlia- 

*  This  must  be  a  mistake  of  tlie  reporter  ; 
Ibr  lord  Tankerville'^  case  was  in  1758.  See 
loam.  Dom.  Proc.  a  June  in  that  year.— 
Saigrafe, 


A.  D;  1768.  1996 

meat.  See  the  Resolution  of  Lords  and  Com- 
mons, ftmio  1675.  We  are  all  of  opinion  that 
a  libel  Is  not  a  breach  of  the  peace  It  tends 
to  the  breach  of  the  peace,  and  that  is  the  ut- 
most, 1  Ler.  1S9.  But  that  which  only  tends 
to  the  breach  of  the  peace  cannot  be  a  breach  bf 
it.  Sup{>ose  a  libel  be  a  breach  of  the  peace, 
yet  I  think  it  cannot  exclude  privilege;  be« 
cause  I  cannot  find  that  a  libeller  is  bound  to 
find  surety  of  the  peace,  in  any  book  whatever, 
nor  ever  was,  in  any  case,  except  one,  viz.  the 
case  of  the  Seven  Bishops,  where  three  judges 
said,  that  surety  of  the  peace  was  required  iti 
the  case  of  a  libel.  J^dge  Powell,  the  only 
honest  man  of  the  four  judges,  dissented ;  and 
I  am  bold  to  be  of  his  opinion,  %nd  to  say,  that 
case  is  not  law.  But  it  shews  the  miserable 
condition  of  'the  state  at  that  time.  Upon  the 
whole,  it  is  absurd  to  require  surety  of  the 
peace  or  hail  In  the  case  of  a  libeller,  and 'there- 
fore Mr.  Wilkes  must  be  discharged  from  his 
imprisonment. 

WheieuiKm  there  was  a  load  bozea  in  Wea^ 
minster-hall.*  He  was  discharged  aeoordiogly. 

Lou>'  Cbibf  Jostice  Pbatt's  Arguuent 

ON    DBUVKRINO    THE    JUDGMENT    OW 

vns  Court,  vrom  the  Book  er- 
TiTLED,  '  A  Digest  of  the  Law  op 
Libels.' 

When  this  return  was  read,  my  brother 
Glynn,  counsel  for  Mr.  Wilkes,  made  two  ob- 
jections to  it;  and  though  those  should  fail 
nim,  he  insisted  that  Mn  Wilkes,  from  the  na- 
ture of  his  particular  staition  snd  character,  as 
being  a  member  of  the  House  of  Commons» 
was  entitled  to  privilege  of  pafliamebt,  and 
ought  for  that  reason  alone  to  be  discharged 
from  hb  present  imprisonment.  To  begin  with 
the  objections.  The  first  was,  that  it  did  not 
appear  by  the  warrant  that  Mr.  Wilkes  s^ood 
charged  upon  any  evidence  with  being  the 
author  of  the  libel  described  in  the  warrant. 
The  true  question  arising  upon  tnis  objection,  is 
whether  stating  the  evidence  be  essential  to  the 
validity  of  the  warrant.  And  upon  this  point 
we  are  all  clearly  6f  opinion  that  the  warrant 
is  good.f  We  consider  tbe  secretaries  in  the 
lignt  of  common  justices  of  the  peace :  they 
no  more  than  any  common  justice^  can  issue 
warrants  merely  ex  officio,  or  tor  offences  n  iih- 
in  their  private  knowledge,  being  in  those  cases 
rather  witnesses  than  magistrates.  But  though 
this  be  admitted,  it  will  not  affect  tbe  present 
question.  The  present  question  is,  whetl^er 
the  stating  the  evidence  be  essential  to  the  va 
lidity  of  the  warrant?  No  authority  has  been 

*  See  the  Case  of  lord  Shaftesbury,  vol.  6, 
pi.  1270,  of  the  Seven  Bishops,'vol.  12,  pp.  430, 
43 1 1  See  too  the  Case  of  tbe  King  v,  G ardner, 
1  Irish  Term  Reports  285. 

f  See  Leach's  Hawkins's  Fleas  of  the 
Crown,  book  S,  c.  16,  §  17. 
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The  Case  of  John  Wilkes,  esj. 


[Wi 


cited  by  ihe  defeadant's  counsei  to  shew  it 
Rudyi(rd't  Case  in  S  Veotr.  32,  was  indeed  re- 
ferred to ;  bat  u|M>n  examiDing  that  case,  it 
does  not  appiy*  The  oommitmeDt  there  was 
a  coinmitnient  in  ^xecoUon,  and  tberefope  it 
was  necessary  in  that  case  to  state  the  evi- 
dence. Jt  was  urged  farther,  that  the  ground 
of  the  justices' jurisdiction  rented  in  the  charge 
by  witnesses ;  and  it*  it  was  otherwise  every 
man's  liberty  would  be  in  the  power  of  the  jus- 
tices. The  objection  deserves  an  answer;  and 
if  it  bad  not  been  determined  before,  I  should 
have  thought  it  very  weighty  and  alarming : 
but  it  has  l^n  settled.  Before  I  mention  the 
case  where  it  was  solemnly  adjudged,  I  would 
take  notice,  that  neither  my  lord  Coke,  lord 
Hale,  or  Mr.  Hawkins,  all  of  them  very  able 
writers  upon  the  crown  law,  have  considered 
such  a  charge  as  is. contended  for  to  be  essen- 
tial. In  the  trial  of  the  Seven  Bisbo|)8,  though 
they  were  committed  upon  a  similar  warrant, 
their  counsel  did  not  take  the  same  objection. 
In  referring  to  that  great  case,  I  am  not  to  be 
understood  as  intending  to  give  any  weight  to 
Ihe  determination  of  the  judges  who  sat  upon 
the  bench,  iu  that  cause.  I  rely  only  on  the 
silence  of  the  defendants'  counsel,  who  were 
all  of  them  lovers  of  liberty,  and  the  greatest 
lawyers  of  that  age.  We  have  seen  prece- 
dents of  commitments  returned  upon  Habeas 
Corpus's  into  the  Rin^'s-bench,  where  the 
warrants  have  been  all  in  the  same  form,  and 
no  such  objection  taken ;  but  the  very  point 
was  determined  in  the  case  of  sir  W.  Wynd- 
ham,  3  Vin.  530.  535.  Stra.  3,  who  was  com- 
mitted for  high  treason  generally,  and  not  on 
the  charge  of  any  body  stated  in  the  commit- 
ment. 2  Hawk.  PI.  Cr.  130,  chap.  17,  sect. 
17,  refers  to  the  case  of  sirW.  Wyndham,  and 
says  it  is  safer  to  set  forth  that  the  party  is 
charged  upon  oath,  but  that  is  not  necessarv. 
Thus  stands  this  point  on  authorities.  The 
oUier  objection  was,  that  the  libel  itself  ought 
to  have  been  set  forth  in  hac  verba ;  but  upon 
that  point  too,  we  are  all  of  opinion  that  the 
warrant  is  good.  It  was  uri^ed,  that  the  spe- 
cific cause  of  detention  ought  to  be  stated  with 
certainty ;  and  therefore  if  a  man  be  com- 
mitted for  felony y  the  warrant  must  briefly 
mention  the  species  of  the  felony.  Now  the 
species  of  every  offence  must  be  collected  by 
the  magistrate  out  of  the  evidence ;  but  he  is 
not  bound  to  set  forth  the  evidence :  be  is  an- 
swerable only  for  the  inference  he  deduces  from 
it.  As  to  a  libel,  the  evidence  is  partly  inter- 
nal and  partly  external.  The  papor  itself  may 
not  be  complete  and  conclusive  evidence ;  Ibr 
it  Dsay  be  dark  and  unintelligible  without  the 
insoeodos^  which  are  the  external  evidence. 
There  is  no  other  name  but  that  of  libel  appli- 
cable to  the  offence  of  libelling ;  and  we  know 
the  offence  specifically  by  that  naibe,  as  we 
know  the  oflences  of  horse-stealing,  forgery. 
&c.  by  the  names  which  the  law  has  annexed 
to  them.  But  two  reasons  were  urged  why 
the  law  [qa.  libel]  ongbt  to  be  stated.  First, 
it  was  said,  that  without  it  the  Court  cannot 


judge  whether  it  be  a  libel  or  not  The  an- 
swer is,  that  the  Coart  ought  not  in  this  pro* 
ceeding  to  give  aujr  judginent  of  that  sort,  sls 
it  would  tend  to  prejudication,  to  take  away  the 
office  of  a  jury,  and  to  create  an  improper  in- 
fluence. The  other  reason  was,  that  unless 
the  libel  be  stated,  the  Court  cannot  be  able  %o 
determine  on  the  quantity  of  bail.  I  answer, 
that  regard  to  the  nature  of  the  offence  is  the 
only  necessary  rule  in  bailing.  As  tatbe  of- 
fence of  a  libel,  it  is  an  high  misdemeanor,  and 
good  bail  (having  regard  tbllie  quality  of  the 
offender)  should  be  required.  But  if  the  libel 
itself  was  stated,  we  could  have  no  other  mea- 
sure of  bailing  than  this.  Besides,  there  has 
been  no  case  shewn  to  warrant  this  reason,  and 
it  was  not  urged  in  the  case  of  the  Seven  Bi- 
shops. But  then  it  remains  to  be  consiilered^ 
whether  Mr.  Wilkes  oij^ght  not  to  be  dischaiged. 
The  king's  counsel  have  thought  fit  to  admit, 
that  he  was  a  member  of  the  House  of  Com- 
mons, and  we  are  bound  to  take  notice  of  it. 
In  the  case  of  the  Seven  Bishops,  the  Court  took 
notice  of  their  privilege  from  their  description 
in  the  warrant,  lu  the  present  case,  there  ia 
no  stiit  depending.  Here  no  writ  of  privilege 
can  thererore  issue,  no  plea  of  privilege  can  be 
received.  It  rests,  and  must  rest  on  the  ad- 
mission of  the  counsel  for  the'  crown :  it  is  fair- 
ly before  us  upon  that  admission,  and  we  are 
bound  to  determine  it.  In  lord  Coke  4  Inst. 
24,  25,  afler  shewing  that  privilege  of  parlia- 
ment is  conusable  at  common  law,  be  says, 
that  privilege  generally  holds,  unless  it  be  in 
three  cases,  viz.  treason,  felony,  and  the  peace. 
We  have  not  been  able  to  have  recourse  to  the 
original  record,  but  in  Cotton's  Abridgement, 
fol.  596,  yon  will  find  my  lord  Coke  was  right. 
The  case  1  would  refer  to  is  that  of  Wiliiatii 
Lake,  9th  of  Hen.  6,  who  being  a  member's 
servant,  and  taken  in  execution  for  debt,  was 
delivered  by  the  privilege  of  the  House  of 
Commons ;  the  book  adds,  (and  for  that  pur- 
pose I  refer  to  it)  wherein  is  to  be  noted, 
that  there  is  no  cause  to  arrest  any  such 
man,  but  .for  treason,  felony,  and  the  peace. 
In  the  trial  of  the  Seven  Bishops,  the  words 
'  the  peace'  are  explained  to  mean  *  surety 
^  of  the  peace.'  In  the  case  of  the  King,  o. 
sir  Thomas  Culpepper,  reported  in  12  Mod. 
108,  lord  'Holt  says,  that  whereas  it  is  said 
in  our  books,  that  privilege  of  parliament  was 
not  allowable  in  treason,  felony,  or  breach  of 
the  peace,  it  must  be  intended  where  surety 
of  the  peace  is  desired,  that  it  shall  not  protect 
a  man  against  a  iupplicavity  but  it  holds  as  well 
in  case  of  indictment,  information  tor  breach 
of  the  peace,  as  in  case  of  actions.  In  the 
case  of  lord  Tankerville  a  few  years  ago, 
which,  though  not  reported  in  any  law  bookie  >• 
upon  record  in  parliament,  it  was  held,  that 
bribery,  being  only  a  constructive,  and  not  an 
actual  breach  of  the  peace,  should  not  oust  him 
of  his  privilege.  There  is  no  difference  be- 
tween the  two  bouses  of  parliament  in  '^^sMCk 
of  privilege.  The  sUtntea  of  12  and  13  nil. 
3,  c.  3|  and  2  and  3  An.  c.  18,  rpeak  of  the 
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prinlegB  of  |Mrli«ineiit  in  rdmnoe  not  to  ooo 
House  in  particular,  Irat  to  botli  Hoaies.  What 
then  is  the  preaent  case  f  Mr.  Wiikea,  a  mem- 
ber of  tiie  Hooae  of  Commona,  is  oommittcd 
for  beiog  the  aolhor  and  pabHsber  of  an 
inftmoua  and  seditious  libel.  Is  a  libel  ipto 
fmUo  in  itself  an  actual  breach  of  the  peace? 
Mr.  Dalton  in  his  Justice  of  the  Peace,  fd. 
989,  defines  a  libel  as  a  thing  tending  to  the 
breach  of  the  peace.  In  sir  Baptist  Hicfcs's 
case.  Hob.  894,  it  is  called  a  proTocation  to  a 
breach  of  the  peace.  In  Ler.  139,  the  King 
«.  Summers,  it  was  held  to  be  an  offence  oonu* 
sable  bdbre  justices,  because  it  tended  to  a 
breach  of  the  peace.  In  Hairk.  PI.  Cor.  193, 
chap.  73,  sect.  3,  ity  is  called  a  thing  directly 
tending  to  a  breach  of  the  public  peace.  Now, 
that  which  tends  only  to  the  br^ch  of  the 
peace,  is  not  an  actual  breach  of  it,  is  too  plain  a 
proposition  to  admit  of  argument.  But  if  it 
was  admitted  that  a  libel  was  a  breach  of  the 
peace,  still  privilege  cannot  be  excluded,  unless 
It  requires  surety  of  the  peace ;  and  there  has 
been  no  precedent  but  that  of  tbe  Seven  Bishops 
cited  to  shew  that  sureties  of  the  peace  ere 
rcqairable  from  a  lilielier ;  and  as  to  the  opi* 
niuo  of  tbe  three  judges  in  that  case,  it  only 
serves  to  shew  the  miserable  state  of  justice  in 
those  days.  Ally  bone,  one  of  the  three,  was  a 
rigid  aud  professetl  Papist  }*  Wright  and  Hoi- 
loway,  1  am  much  afraid,  were  plac6d  there 
lor  doing  /obs ;  and  Powell,  tbe  only  honest 
man  upon  tbe  bench,  gave  no  opinion  at  all. 
Perhaps  it  implies  an  alMUrdity  to  demand  sure- 
ties of  the  peace  from  a  lilielier.  However, 
what  was'.done  in  the  case  of  the  Seven  Bishops, 
I  am  bold  to  deny  was  law. 

Upon '  the  whole,  though  it  should  be  ad- 
mitteil,  that  sureties  of  the  peace  are  requirable 
from  Mr.  Wilkes,  still  his  privilege  of  parlia- 
ment will  not  be  taken  away  till  sureties  have 
been  demanded  and  refused.  Let  him  be  dis- 
charged. 

[This  Judgment  for  Privilege  of  Parlia- 
ment in  the  case  of  Libel,  was  taken  into 
consideration  b^  both  Houses  at  their 
first  meeting  afterwards.  The  discussion 
ended  in  a  joint  Vote,  by  which  it  was  re- 
solved, ''  That  the  Privilege  of  Parlia- 
ment doth  not  extend  to  the  case  of 
irriting  and  publishing  Seditious  Libels, 
nor  ought  to  be  ailowed  to  obstruct  the 
ordinary  course  of  the  laws  in  the  speedy 
aud  effectual  prosecution  of  so  heinous  and 
dangerous  an  offence."  [See  New  Pari. 
Hist.  vol.  15,  p.  1369  ]  This  Resolution 
was  not  carried  wiihout  a  very  strong  con- 
test. Of  the  debates  on  this  occasion,  no 
~  regular  account  has  been  yet  publiahed. 
But  the  Annual  Regiater  for  1763,  gives  a 
general  view  of  the  chief  topics  od  each 
side;  and  the  Protest  made  against  the 
Resolution  in  the  House  of  Lords,  con- 
tains a  masterly  and  spirited  Argument 

•  Burn.  Hist.  O.  T.  745.    3  Mod.  939. 
VOL.  XIX. 


against  thus  narrowing  the  Privilege  of 
Parliament.  This  Protest  will  appear  by 
tbe  following  Extract  from  the  Journal  of 
tbe  Lords.] 

Extract  from  the  Journal  of  the  Lordi. 

Dit  Mortis,  99  Novembris,  1763. 

The  order  of  the  da^  for  resuming  the  ad- 
journed consideration  of  the  report  of  the  confer- 
ence with  the  Commons  of  Friday  hat  being 
read; 

The  third  Resolution  of  the  Commons  was 
read,  as  follows : 

**  Resolved,  by  the  Commons  in  parliament 
assembled,  , 

"  That  privilege  of  parliament  does  not 
extend  to  the  case  of  writmg  and  publishing 
seditious  libels,  nor  ought  to  1^  allowed  to  ob- 
struct tbe  ordinary  course  of  the  laws,  in  the 
speedy  and  effectualprosecution  of  so  heinous 
and  dangerous  an  offence." 

And  it  being  moved  to  agree  with  the  Com- 
mons in  the  said  resolution ; 

The  same  was  objected  to.  AfWr  long  de- 
bate thereupon, 

The  question  was  put.  Whether  to  agree 
with  tbe  Commons  in  the  said  Resolution  t 

It  was  resolved  in  the  aflkmative. 

"  Dissentient' 

**  Because  we  cannot  hear  without  the  ut- 
nkost  concern  and  astonishment,  a  doctrine  ad- 
▼anced  now,  for  the  first  time,  in  this  House, 
which  we  apprehend  to  be  new,  dangerous, 
and  unwarrantable,  tIz.  that  the  peraonal  pri- 
vilege of  both  Houses  of  Parliament  nas 
never  held,  and  ought  not  to  bold,  in  the  case 
of  any  criminal  prdsecntion  whatsoever;  by 
wBich,  all  the  records  of  parliament,  all  history, 
all  the  authorities  of  the  gravest  and  soberest 
judges,  are  entirely  rescindeil;  and  the  funda- 
mental principles  of  the  constitution,  with  re- 
gard to  the  independence  of  parliament,  torn 
up  and  buried  under  the  ruins  of  our  most  esta- 
blished rights. 

"  We  are  at  a  loss  to  conceive,  with  what 
view  such  a  sacrifice  should  be  proposed,  un- 
less to  amplify,  in  effect,  the  jurisdiction  of  the 
inferior,  by  annihilating  the  ancient  immuni- 
ties of  this  superior  court 

"  The  very  question  itself,  proposed  to  us 
from  the  Commons,  and  uow  agreed  to  by  the 
Lords,  from  the  letter  and  spint  of  it,  contra- 
dicts this  assertion;  for,  whilst  it  only  nar-- 
rows  privilege  in  criminal  matters,  it  esta-. 
blishes  the  principle.  The  law  of  privilege, 
touching  imprisonment  of  the  persons  of  lords  of 
parliament,  as  stated  by  the  two  stonding  orders, 
declares  generally,  that  no  lord  of  parliament, 
sitting  the  parliament,  or  within  the  usual 
times  of  privilege  of  parliament,  is  to  be  im- 
prisoned or  restrained,  without  sentence  or 
order  of  the  House,  unless  it  be  for  treason  or 
felony,  or  for  refusing,  to  give  security  for  the 
peace,  and  refusal  to  pay  obedience  to  a  writ 
of  Habeas  Corpus. 

'*  The  first  of  these  orders  was  made  af\er 
38 
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that  ground  »  once  kid,  they  would  be 
ashamed  to  protect  the  offender  one  moment. 
Surely  this  trust  (which  has  never  yet  been 
abused)  is  not  too  sreat  to  be  reposed  in  the 
High  Court  of  Parliament !  while  it  is  lodged 
thm,  the  pnblic  justice  is  in  safe  hands,  and 
ihepriTilege  untouched :  whereas,  on  the  con- 
trary, if  for  the  sake  of  coming  at  the  criminal 
»t  once,  without  this  application  to  the  Bouse, 
personal  privilege  u  taken  away,  not  only  the 
offender,  but  the  whole  parliament,  at  the  teme 
time,  it  delivered  up  to  the  crown. 

*<  It  is  not  to  be  conceived,  that  our  ancestors, 
when  they  framed  the  law  of  privilege,  would 
liave  left  the  case  of  a  seditious  libel  (as  it  is 
called)  the  onlv  unprivileged  misdemeanor. 
IVhatever  else  tney  had  given  up  to  the  crown, 
they  would  have  guarded  the  case  of  supnosed 
libels  above  all  others  with  privilege,  as  being 
most  likely  to  be  abused  by  ontrageoua  and 
▼indictive  prosecutions. 

**  But  this  great  privilege  had  a  much  deeper 
reach.  It  was  wisely  planned,  and  hath  iii- 
tberto,  through  all  times,  been  -resolutely 
maintained. 

'*  It  was  not  made  to  screen  criminals,  but  to 
jpreserve  the  very  being  and  life  of  pariiament ; 
lor  when  our  ancestors  considered,  that  the  law 
liad  lodged  the  great  powers  of  arrest,  indict^ 
ment,  and  information,  in  the  crown,  they  saw 
the  parliament  would  be  undone,  if,  during  the 
time  of  privilege,  the  royal  process  should  be 
admitted  in  any  misdemeanor  whatsoever. 
Therefore  they  excepted  none.  Where  the 
abuse  of  power  would  be  fatal,  the  power 
ought  never  to  be  given ;  because  redress 
comes  too  late. 

y  A  parliament  under  perpetual  terror  of  im* 
prison  ment  can  neither  be  free,  nor  bold,  nor 
bonest ;  and  if  this  privilege  was  once  removed, 
the  most  important  question  might  be  irreco- 
▼erably  lost,  or  carried  by  a  sudden  irruption 
of  messengers,  let  loose  against  the  members 
half  an  hour  before  the  debate. 

''  Lastly,  as  it  has  already  been  observed,  the 
case  of  supposed  libels  is,  of  all  others,  the  roost 
dangerous  and  alarming  to  be  left  open  to  pro- 
aecution  during  the  time  of  privilege. 

**  If  the  severity  of  the  law  touching  libels, 
as  it  hath  sometimes  been  laid  down,  be  duly 
weighed,  it  must  strike  both  Houses  of  l^arlia- 
ment  with  terror  and  dismay. 

•<  The  repetition  of  a  libel,  the  delivery  of  it 
unread  to  another,  is  said  to  be  a  publication  ; 
nay,  the  bare  possession  of  it  has  been  deemed 
criminal,  unless  it  is  immediately  destroyed,  or 
carried  to  a  magistrate. 

'<  Every  lord  of  parliament  then,  who  hath 
done  this,  who  is  falsely  accused,  nay,  who  is, 
though  without  any  information,  named  in  the 
secretary  of  state's  warrant,  has  lost  his  privi- 
lege by  this  resolution,  and  lies  at  the  mercy  of 
that  great  enemy  to  learning  and  liberty,  the 
messenger  of  the  press. 

**  For  theie  and  many  other  forcible  reasons, 
we  hold  it  highly  unbecoming  the  dignity, 
gravity,  and  wisdom  of  the  Bqum  of  Peersi  as 


well  as  their  justice,  thus  jodicially  to  explain 
away  and  diminish  the  privilege  of  their  per- 
sons, founded  in  the  wisdom  of  ages,  declared 
with  precision  in  our  standing  order,  so  re- 
peatecfly  confirmed,  and  hitherto  preserved  in- 
violable by  the  spirit  of  our  ancestors,  called 
to  it  only  by  the  other  House,  on  a  particular 
occasion,  and  to  serve  a  particular  purpose, 
expottfacio^  tx  parte^  et  pendente  lite  ia  tbe 
courts  below. 


V  Temple, 

Bolton, 

Grafton, 

Coruwallis, 

Portland, 

Bristol, 

Devonshire, 

Scarborough, 

Oacre, 


Abergavenny, 

Fred.  Litch.  Cot, 

Ashbumhamy 

FortesGue, 

Grantham, 

Walpole, 

Ponsonby, 

Folkestone.*' 


As  to  Scotland,  Mr.  Home,  1  Comment.  75, 
(Trial  for  Crimes)  after  noticing  the  Reaoiu- 
tioos  of  the  two  Houses  of  Parliament,  (May 
6,  Nov.  84,  S9, 1763,)  in  the  case  of  Wilkes, 
and  also  what  Blacktftone  says,  (Comm.  vol.  1, 
p.  166)  proceeds : 

"  1  doubt,  therefore,  whether  this  privilege 
have  not  received  too  broad  a  construction  with 
us,  on  three  several  occasions,  where  such  a 
plea  has  been  moved.  In  the  process  Decem- 
ber 24  (31,)  1711,  at  instance  of  Alexander 
Doull  against  sir  James  Dunbar,  for  the  crimes 
of  oppression,  molestation,  assault,  and  viola- 
tion of  the  privileges  of  a  royal  burgh,  the 
Lords  gave  tnts  deliverance  *  In  respect  of  the 
above  mentioned  sir  James  Dunbar,  one  of  tbe 
pannels,  his  privilege  as  a  member  of  the  House 
of  Commons,  and  that  tbe  within  libel  was 
raised  and  executed  against  him  and  hb  ser- 
vants within  named,  during  the  currency  of  his 
said  privilege,  desert  the  diet  of  the  said  libel 
against  him,  the  said  sir  James,  and  against 
Alexander  and  William  Sutheriands,  his  ser- 
vants ;  but*  prejudice  to  tbe  pursuer  to  insist 
in  a  new  libel,  and  prosecute  the  foresaids  per- 
sons, for  the  crimes  within  mentioned,  at  any 
other  lawful  time  as  accords.'  In  the  proceas 
also  against  sir  William  Gordon  of  Dalpholly, 
Feb.  9,  1713,  for  an  a^aolt  and  outrage,  ac- 
companied with  the  violent  taking  of  certain 
papers  (and  this  was  charged  as  amountint?  to 
a  robbery),  the  Court  declined  to  proceed  until 
the  pannel  should  judicially  wave  his  privilege 
as  a  member  of  the  House  of  Commons; 
which  being  done,  the  trial  went  on. 

**  The  third  instance  was,  on  the  7th  of  De- 
cember, 1767,  on  occasion  of  the  trial  of  Mr. 
Dempster,  a  member  of  the  House  of  Com- 
mons, for  bribing  his  electors;  and  here  tbe 
Codrt  sustained  his  privilege,  to  hinder  arrest 
of  his  person,  or  any  proceieding  in  tbe  trial. 
But  upon  appeal  to  tne  House  of  Lords, 


*  See  the  <  Diversions  of  Purley'  ami 
Jamieson's  Etymological  DictioMryi  ai  refer* 
red  tO|  voL  10,  pp.  1007. 
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opinion  was  signified,  that  this  interloootor  of 
Ibe  Court  of  Justiciary  was  wrong ;  and  an 
order  was  made  (tor  the  appeal  was  not  dis- 
ctMsed,  nor  any  judgment  given)  which  left  it 
open  to  them  to  review  their  decision.  Accord- 
ingly, on  the  18th  of  March  1768,  in  respect  of 
this  order,  the  Court  of  Justiciary  declared, 
*  That  the  said  interlocutor  shall  be  no  prece- 
dent to  any  future  case  of  the  like  nature,  and 
that  the  matter  shall  lie  open  to  the  considera- 
tion of  the  Court  upon  any  such  future  case,  in 
the  same  manner  as  if  the  said  interlocutor  had 
not  passed.'  8ince  that  time,  there  has  not, 
however,  been  any  opportunity  of  re- considering 

this  question. 

<*  By  the  last  danse  of  the  *  Act  for  (»re- 
Tenting  wrongous  imprisonment,  and  against 
undue  delays  in  trials,'  (6th  act  of  the  8th 
and  9tb  sessions  of  the  1st  parliaroentof  kmg 
William)  it  bad  been  statute  and  ordained, 
that  DO  member  of  parliament  attending,  shall 


beimpriaoBed  or  confined,  upon  any  account 
whatsomever,  during  a  session  of  parliament, 
without  a  warrant  of  parliament,  reserring  to 
the  high  constable  and  marischal  their  privileges 
and  jurisdictions  in  the  time  of  parliament  aa 
formerly;  and  also  providing,  that  if  any 
member  shall  happen  to  commit  a  capital 
crime,  or  if  there  be  a  manifest  hazard  of  tb^ 
peace,  any  magistrate  may  attack  for  securing 
of  the  person  or  the  peace,  and  deliver  the 
person  to  the  custody  of  the  bi^h  constable, 
in  order  to  the  parliament's  cogmtion  the  next 
sederunt. 

<*  But  at  the  Union,  this  ample  pro- 
tection came  to  be  .restricted  to  the. narrower 
and  more  salutary  measure  of  the  English  pri- 
vilege." 

For  more  concerning  Privilege  of  Parliament, 
see  Brass  Crosby's  Case,  ▲.  n.  1770 ;  Richard 
Thompson's  Case,  vol.  8,  p.  1,  and  the  matter 
subjoined  to  that  Case. 


» 

540,  Proceedings  on  Error  in  an  Action  of  False  Imprisonment  by 
Dry  DEN  Leach,*  against  John  Monet,  James  Watson, 
and  Robert  Blackmore,  three  of  the  King's  Messengers, 
King's-Bench,  Easter  Term,  5  George  IIL  and  Michaelmas 
Term,  6  George  HI.  a.p,  1765. 

<  have  lately  been  ioformed  that  in  the  record 

*  and  process,  and  also  in  giving  of  judgment 

*  in  a  plaint  which  was  in  our  court  before  you 

*  and  your  associates,  our  justices  of  the  said 

*  bencn,  by  our  writ,  between  Drydeo  Leach, 

*  and  John  Money,  James  Watson,  and  Robert 

*  Blackmore,  in  a  plea  of  trespass,  assault,  and 

*  imprisooment,  manifest  error  hath  intervened, 

*  to  the  great  damage  of  the  said  John,  James, 

<  and  Robert ;  which  said  record  and  process, 
'  for  the  error  aforesaid,  we  have  caused  to  be 
(  brought  into  our  court  before  us ;  and  now,  on 


[These  Proceedings,  though  in  the  ca^e  of  a 
civil  action,  fully  come  within  the  idea  of 
a  State  Trial.  They  grew  out  of  the  prose- 
cutions for  the  printiog  and  publishing  N^ 
45  of  the  political  paper  called  The  North 
Briton,  and  involve  the  discussion  of  several 
points  relative  to  matters  of  the  most  public 
nature,  namely,  the  magisterial  powers 
claimed  as  incident  to  the  office  of  Secretary 
of  State,  the  Seizure  of  Papers,  and  theLe* 
gality  of  General  Warrants.  The  Case  is 
entirely  taken  from  Sir  James  Burrow's  Re- 
port. See  3  Burr.  1692  and  1742.  Easter 
Term,  Friday,  17  May,  1765.     HMrgrave.'] 

Easter  Term^  5  Geo.  S. 

Soon  after  the  Court  sat,  the  lord  chief  ju»- 
tiee  Pratt  came  personally  into  court,  to  con- 
fess {ore  tenug)  his  seal  put  to  a  Bill  of  Excep- 
tions in  this  Case ;  pursuant  to  the  requisition 
of  the  following  Writ,  viz. 
'  *  George  the  third,  &c.— To  our  trusty  and 
*  well-beloved  Charles  Pratt,  knight,  our  chief 
'justice  of  the  bench,  greeting. — Whereas  we 

*  See  in  the  Case  of  Brookshaw  v,  Hopkins 
(reported  LofR,  235.  240)  the  distinction  be- 
tween acts  done  in  actual  execution  of  an  of- 
fice, and  acts  done  under  mere  colour  and  pre* 
fence  of  office. 


*  the  behalf  of  the  sa^id  John,  James,  and  Robert, 

<  we  are  iDformed,  m  our  said  court  before  us, 

<  that  at  the  trial  of  the  issue  first  joined  be*> 

*  tween  the  said  parties  in  the  plea  aforesaid, 

*  the  counsel,  learned  in  the  law,  of  the  said 
'  John,  James,  and  Robert,  alledged  on  their 

*  behalf  certain  Exceptions  to  the  opinion  then 

*  declared  and  given  by  you ;    and  that   the 

*  said  Exceptions  were  then  and  there  written 

<  in  a  certain  Bill,  to  which  you  put  your  seal, 

<  at  the  request  of  the  said  John,  James,  and 

*  Robert,  accordiog  to  the  form  of  the  statute  in 

I*  such  case  made  and  provided  ;  and  the  said 
*  John,  James,  and  Robert  have  brought  into. 
*  our  court  before  us  the  said  Bill,  with  your 

*  seal  put  to  the  same,  as  it  is  said  ;  wbereupoii 

*  the  said  John,  James,  and  Robert  have  be- 
'  sought  us  to  do  what  further  should    seem 

*  meet  to  be  done  in  this  behalf,  according  to 

<  the  form  of  the  said  statute ;  and  forasmuch 

<  as  by  the  said  statute  it  is  ordained,  that  in 

*  such  caae  the  justice  whoM  seal  should  b« 


lOOS] 


8  OEOBGE  III. 


Actiw  iifFofse  Imprmament— 


[Wft 


'  pat  to  such  exceptioD  be  eiNiMBand(9dli»  s|»p^v 

*  before  us  at  a  certaio  jay,  to  coofeas  or  Ueoy 

*  his  seal;  therefore  we  comoiaiMl  you  that 

*  you  perfionally  appear  before  us,  oo  the  mer* 

*  rovr  of  the  Ascensioo  of  our  liOrd,  wbereso- 

*  efer  we  shall  then  be  in  Euglaad,  to  confess 

*  or  deny  the  seal  so  put  to  the  said  Bill  of  £x- 
'  ceptioDS  as  aforesaid  to  be  your  seal,  accord- 

*  ing  to  the  form  and  effect  of  the  said  statute ; 

*  and  that  yon  briojgr  with  you,  at  the  same  time, 

*  this  writ.     Witness  William  lord  Mansfield, 

*  at  Westminster,  the  34th  day  of  April,  ia  the 

*  fifth  year  of  our  reign.' 

N.  B.  The  Bill  of  EiecepUons,  sealed  by 
lord  chief  justice  Pratt,  had  been  preTiously 
brought  into  this  court,  and  was  now  in  the 
hands  of  Mr.  Owen,  as  secondary  of  the  office 
Vf  pleas ;  and  all  the  proceedings,  down  to  and 
iDcloding  the  aboTementioned  writ,  were  en- 
tered upon  the  rolls  of  this  court. 

The  lord  chief  justice  Pratt  being  now  come 
into  this  court,  pursuant  to  the  command  con- 
tained in  the  said  writ,  delivered  it  to  the  Lord 
Chief  Justice  of  this  court ;  Mr.  Owen,  at  the 
aame  time,  deti?ering  (he  original  Bill  of  Ex- 
ceptions into  lord  Mansfield's  hand.  Where- 
upon lord  Mansfield,  shewing  to  lord  chief 
JQstioe  Pratt  the  seal  thereto  affixed,  asked 
him,  Whether  that  was  his  lordship's  seal,  or 
not.  To  which  question  bis  lordship  answering 
in  the  affirmative,  lord  Mansfield  re- delivered 
the  Bill  of  Exceptions  to  Mr.  Owen ;  at  the 
same  tiii»e  delivering  to  him  the  abovementioned 
Writ,  with  orders  <  that  it  should  be  filed.' 

* 

Note— There  was  no  written  return  to  this 
Writ ;  but  Mr.  Owen  proposes  to  indorse  upon 
it—*  Sir  Charles  Pratt,  knight,  the  chief  jus- 

*  tioe  within  named,  personally  appeared  in  the 

*  court  of  the  lord  toe  king,  before  the  king 
<  himself,  &c.  on  the  day  within  written ;  and 
^confesseth  that  the  s^  put  to  the  Bill  of 

*  Exceptions  within  mentioned  is  bis  seal.' 

Mich.  Term,  6  Geo.  3,  Rett  60. 

Brrors  bafing  been  assigned  upon  the  Fill 
•f  Exeeptions  mentioned  above,  they  now  came 
on  to  be  argued. 

This  was  an  action  of  trespass  *  brought  in 
Ibe  court  of  Common  Pleas  by  Dry  den  Leach, 
against  three  king's  messengers,  John  Money, 
Janes  Watson,  and  Robi^  Blackmore,  for 
breaking  and  entering  the  plaintiffs  boose,  and 
imprisoning  him,  without  any  lawful  or  pro- 
bable caose;  to  the  plaintiff's  damage  of 
HyOdoL 

The   defendants  below  pleaded  two  pleas. - 
The  first  was  the  general  issue,  *  Not  Guilty  •' 
on  which  issue  was  joined. 

The  other  plea  pleaded  (by  leave  of  the 
Court)  was  a  special  jostincation,  as  to  the 
breaking  and  entering  of  the  plaintiff's  dwell- 
ing-house, and  staying  and  continuing  therein 

«  See  the  549th  and  559th  rolls  of  C.  B.  of 
Mcb.  temii  4  Geo.  3|  and  below  at  large, 
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for  aiz  bouiv,  and  making  the  awwnH  «|«a 
him,  and  seiziHg,  taking,  and  imppisoning  btniy 
and  keeping  and  detaining  him  im  piiwHi  lor 
(bar  days :  ae  to  all  which,  they  tayi  thai  h^ 
fore  the  commitment  of  the  supposed  trrwpm^ 
viz.  on  19ih  April  1763,  the  iaof  made  it 
speech  from  the  throne,  te»  i«  whieh  apeeeh 
was  contained  the  folkuwing  declaration,  6ob. 
&c.    That  00  the  Sdd  April  1763,  a  oertefai 
seditious  and  scandalous  libel  or  oompositwOy 
iotitled,  «  The  North  Briton,  N"  45,"  was  aa- 
lawfully  and  seditieoely  composed,  printed  aad 
publislied,  coneeroiug  Ihe  king  and  his  said 
speech ;   in  which  iwel  were  contained,  &c. 
&c.  &c.  That  the  earl  of  Halifax  was  then  one 
of  the  privy  council,'  and  one  of  his  migesty's 
principal' aecretaries  of  state;  and  that  inror* 
nation  was  given  to  him  of  the  said  publication 
of  the  aforeMld  libel ;  and  the  said  libel  wan 
then  ihewn  and  produced  to  the  said  eari ;  and 
he  thereupon  in  due  manner  iseued  his  warrant 
in  writing  under  his  hand  and  seal,  directed  to 
Nathan  Caniagton  and  these  three  clefendantsr, 
who  were  then  four  of  his  majesty 'e  messen- 
gers in  ordinary  ;  by  which  warrant,  the  nid 
earl  did  in  bis  majesty's  name  authorize  and 
require  them,  takin|[  a  constable  to  their  as- 
sistance, to  make  strict  and  diligent  search  for 
the  said  authors,  printers  and  publishers  of  the 
aforesaid  seditious  libel,  iotitled,  "  The  North 
Briton,  N*45,  April  the  dSd,  1763 ;"  and  them 
or  any  of  them  having  found,  to  apprehend  and 
seize,  together  with  their  papers,  and  to  bring 
in  safe  custody  before  the  said  earl,  to  be  exa- 
mined concermng  the  premisses,  and  to  be  far- 
ther dealt  with  aecordiog  to  law :  in  the  doe 
execution  whereof,  all  mayors,  sheriffs,  jostioeo 
of  the  peace,  constables,  and  all  others  bis  said 
majesty's  messengers,  officers  civil  and  mili- 
tary, and  loving  subjects  whom  it  might  oon- 
oern,  were  to  be  aiding  and  assisting  to  them 
the  Stiid  Nathan   Carrlogtpn,  John   Money, 
James  Watson,  and   Robert   Blackmore,  as 
there  should  be  occasion.    They  further  say, 
thatfor  forty -four  weeks  and  upwards  belbre 
the  issuing  of  the  said  warrant,  enrtfiin  weekly 
compositions,  intitled,  <^  The  North  Briton,"and 
respectively  numbered  in  a  progressive  order, 
baa  been  printed  and  published  oO  Saturday  in 
every  week  ;  and  that  the  said  seditious  libel, 
loUtied,  "  The  North  Briton,  N""  45,  SaftonSay 
April  the  23d,   1763,"  was  one  of  the  said 
weekly  conspositions.      They  say   that   the 
plaintiff  followed  and  exercised  the  art  and  bu- 
siness of  a  printer ;  and  did  in  fact  print  and 
cause  to  be  printed  one  of  the  said  weekly  coon* 
positions,  intitled,  "  The  North  Briton;"   to 
wit,  the  North  Briton,  N^  36,  and  that  after 
the  issuing  of  the  aforesaid  warrant,  and  before 
the  committing  of  the  said  supposed  tres|ies% 
to  wit,  on  the  37th  of  April,  1763,  informatioa 
was  given  to  them  the  defendants,  "  Thai  the 
said  Dryden  Leach  and  his  servants  weae  the 
printers  of  the  aforesaid  seditious  libel,  intitled^ 
The  North  Briton  N**  45,  Saturday  April  the 
S3d,  1763,"    Wherefore  the  defeodaols,  beisf 
his  nugesty's  meMengera  in  ordiaerjr  m  ^tw* 
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mM,  took  to  llieir  Msittowce  •  eertain  eonsltble, 
IQ  wk,  OM  Thmnw  PreemMi,  who  was  then  a 
OoMable  of  the  parioh  of  St.  Margaret,  Weat- 
■Miiator,  in  the  coooty  of  Middteaex,  to  «id 
Aoan  in  tlio  execiitioD  of  tho  warraat ;  and,  lo-> 
gcther  with  the  said  cooataible,  entered  into  the 
afbreaaid  dwelliug^- house  of  the  said  Dr^^den 
Lsoch,  in  which  the  said  Dryden  Leadi  car- 
ried on  his  aforesaid  basioess  of  a  prioter,  the 
door  thereof  being  then  open^  to  search  for  the 
printers  of  the  said  seditious  libel,  in  order  Co 
onrry  them  before  the  said  earl  of  Halifkx,  to 
he  examined  concemiDg  the  same :  and  there* 
«pou,  the  said  defendants,  together  with  the 
constable  aforesaid,  did  then  and  there  find, 
within  the  same  house,  a  newly -printed  copy 
of  one  of  the  said  weekly  compositions^  iutitled. 
**  The  North  Briton,"  and  also  an  unfinished 
Oopy  of  part  of  another  of  the  said  compositions 
then  also  newly  printed,  ami  which  said  newly 
frinled  copies  were  part  of  a  new  edition,  which 
Ibe  said  Dryden  Leach  and  his  serrants  were 
then  and  there  re*printtng,  of  the  aforesaid 
weekly  compositions.     Whereupon  the  defon- 
danls,  together  with  the  constable  aborenamed, 
did  gently  lay  their  hands  on  the  said  Dryden 
Leach,  and  seized  and  took  him  into  their  cus- 
tody, in  order  to  bring  him  before  the  said  earl  of 
Halifax,  tohe  examined  concerning  thesaid  sedi- 
tions libel ;  and  in  so  searching  for  the  printers 
of  the  seditious  libel,  and  seizing  and  taking  the 
mid  Dryden  as  aforesaid,  did  then  and  there  no* 
oessarily  stay  and  continue  in  the  said"  house  of 
the  said  Dryden  for  the  space  of  six  hours, 
part  of  the  tune  in  the  declaration  mentioned. 
And  because  the  said  e9a\  of  Halifax  was,  dur- 
ing all  the  said  space  of  four  days,  part  of  the 
foresaid  five  days  in  the  said  declaration  men- 
tiootd,  enoiployed  in  other  business  belonging  to 
his  said  office  of  secretarv  of  state,  so  that  the 
said  Dryden  Leach  could  not  then  or  during 
the  said  four  days  be  brought  before  the  said 
earl  for  the  purpose  aforesaid,  they  the  said 
defendants,  tc^tner  with  the  constable  afore- 
laidy  did  keep  and  detain  the  said  Dryden 
Leach  in  their  custody  for  the  said  space  of 
four  days,  part  of  the  said  time  in  the  declara- 
iSott  mentioned,  in  order  to  carry  him  b^ore 
IJhesaid  earl  of  Hallfox  for  the  purpose  afore- 
said.   They  further  say,  that  at  the  end  of  the 
iforeaaid  four  days,  and  not  hefore,  upon  the 
examination  of  the  said  Dryden  Leach  and 
Certain  other  persons  who  were  then  and  there 
esammed  concerning  the  premisses,  it  appear- 
ed to  the  said  earl  of  Halifax,  "  that  the  said 
Dryden  Leach  did  not  print  the  said  seditious 
libel  intitled.  The  North  Briton,  N"*  45,  Satur- 
day, April  the  2Sd,  1763 :"  and  thereupon,  the 
faid  defendants,  by  the  command  of  the  said 
carl  of  Halifax,  did  then  and  there  release  the 
said  Dryden  Leach  out  of  their  custody,  and 
dischai^ed  and  set  him  free  from  that  iropri- 
ionment.     Which  are  the  same  breaking  and 
entering  of  the  aforesaid  dwelling-house  of  the 
Md  Dryden  Leach,  in  the  declaration -men- 
tioned, in  which,  &c.  and  staying  and  contino- 
iaC  therein  for  the  space  of  six  hours,  part  of 


the  tioie  in  the  same  dechfattoo  mentiotted  ; 
and  also  as  to  the  making  of  the  aforesaid  as- 
sault upon  thesaid  Dryden  Leach,  and  seizing', 
taking  and  imprisonhig  of  the  said  Dryden 
Leac^,  and  detaining  him  in  prison  for  th«> 
space  of  four  days,  part  of  the  said  time  in  the 
said  decjarittion  mentioned,  abore  supposed  to 
have  been  done  br  the  defendants,  whereof  the 
said  Drydien  hatn  above  oom|ilained  against 
th^m.  Ad4  this  they  ate  ready  to  verifr. 
Wherefore  they  pray  judgment,  if  the  said 
Dryden  ought  to  have  or  maintain  his  afore^ 
said  action  thereof  against  them,  An;. 

The  plaintiff  replied,  as  to  the  said  plea  in 
bar  as  to  the  breaking-  and  entering  the  dwelU 
ing^house,  and  staying  and  continuing  tfaera 
six  hours  (part  of  the  time  in  the  declaratioQ 
mentioned),  and  also  as  to  the  making  of  the 
assault  upon  him,  and  seizing,  taking  and  im- 
prisoning of  him,  and  keeplog  and  detaining 
nim  in  prison  for  four  days  (part  of  the  time  in 
the  declaration  mentioned);  that  the  defon* 
dants,  of  their  own  wrong  and  without  the 
cause  by  tbem  in  their  plea  alleged,  broke  and 
entered  his  dwelling- house,  and  staid  and«con- 
tinued  therein  for  six  hours,  and  made  an  as- 
sault upon  him,  and  seized,  took  and  imprison- 
ed him,  and  kept  ^nd  detained  him  in  prison 
for  the  four  days  in  the  plea  mentioned  (part  of 
the  time  in  the  declaration  mentioned),  in 
manner  and  form  as  he  has  above  complained 
against  them.   And  upon  this  issue  was  joined. 

The  cause  came  on  to  be  tried  before  lord 
chief  justice  Pratt,  on  the  10th  of  December 
1765,  at  Gnildhall :  and  the  jury  found  a  ver- 
dict for  the  phiintiff  upon  both  issues ;  and  gave 
him  damages  400/.  besides  his  costs  and 
charges,  Sec,  On  the  16th  of  June  1764, 
judgment  was  signed  for  the  plaintiff,  for  400^ 
damages,  and  51/.  16s.  Bd.  costs. 

At  the  trial,  a  bill  of  exceptions  was  tendered 
and  received;  which  stated  the  issues,  the 
coming  on  to  trial,  &c.  and  the  evidence,  and 
described  a  printed  paper,  intitled,  *  The  North 
Briton,  N^  45,'  and  the  information  given 
thereof  to  the  secretary  of  state,  and  his  war- 
rant to  the  defendants  below,  together  with 
another  king's  messenger,  Nathan  Oarrington ; 
and  what  Mr.  Carrington  had  been  told  4f  Mr. 
Leach's  being  the  printer  of  it ;  and  their  there- 
upon entering  bis  nouse,  and  finding  some  of 
the  other  numbers  of  the  same  paper  newly 
printed  by  him ;  and  their  thereupon  taking 
nim  into  custody,  in  order  to  carry  him  before 
the  eari  of  Halifax,  one  of  his  majesty's  prin- 
cipal secretaries  of  state ;  and  that  he,  appear- 
injr  not  to  be  either  author,  printer  or  publisher 
or  the  said  paper,  called,  «  The  North  Briton^ 
N*  45,'  was  discharged  by  them,  by  the  earl's 
order,  without  being  ever  carried  l!efore  him. 
They  say,  that  their  evidence  intitled  them  to 
the  benefit  of  the  statute  of  24  George  2,  c  44. 
Though  it  was  denied  by  the  counsel  for  the 
plaintiff  Leach,  that  either  they  or  the  secreUry 
of  state  himself  were  within  that  statute,  or 
these  of  7  Jac.  1,  c.  5,  or  21  Jac.  1,  c.  12, 
(the  former  of  whicb>  being  only  temporary, 
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was  made  perpetual  by  the  latter,  and  by  which 
liberty  is  given  to  juitticps  of  peace  and  all 
others  actioff  under  their  command  <  lo  plead 

*  the  geuerai  issue,  and  gi? e  the  speqiai  matter 

*  io  evidence.') 

That  the  Chief  Justice  of  the  Common  Pleas 
was  of  opinion,  *•  that  their  evidence  was  not 
'.sufficient  to  bar  the  plaintiff  of  his  action  ;' 
whereas,  the  bill  of  exceptions  insist  *  that  it 
was. 

This  bill  of  exceptions  being  sealed,  and  the 
seal  acknowledged,  as  is  before- mentioned,  the 
defendants  below  assign  errors :  and  a  joinder 
in  error  was  put  in  by  the  plaintiff  Leach. 

The  assignment  of  errors  was  to  the  follow- 
ing eflect :  ^t  may  be  seen  at  large,  in  the 
^Oib  roll  of  Easter  term,  5  Geo.  3,  B.  R.) 

The  defendants  come,  on  Wednesday  next 
fif\er  fifteen  days  of  Easter,  4  Geo.  3,  before 
our  lord  the  kmg  at  Westminster,  and  say. 
That  at  the  trial,  their  counsel  proposeil  excep- 
tions to  the  opinion  of  the  lord  chief  justice 
Pratt ;  which  exceptions  were  written  in  a  bill, 
and  sealed  bv  the  Chief  Justice :  which  bill  of 
exceptions  the  defendants  now  bring  into  this 
court,  and  pray  a  writ  to  the  Chief  Justice,  to 
confess  or  deny  bis  seal ;  which  writ  is  granted 
to  them,  returnable  on  the  morrow  of  the  As- 
cension. At  which  day,  before  our  lord  the 
kin^  at  Westminster,  come  the  defendants  in 
their  proper  person,  and  the  said  Chief  Justice 
of  the  Common  Pleas  likewise  in  his  proper 
person,  and  acknowledges  bis  seal  put  to  the 
said  bill  of  exceptions.  [The  form  and  cere- 
mony of  his  doing  this  may  be  seen  in  page 
1003.]  Then  they  set  out  the  bill  of  excep- 
tions, verbatim^  *  Be  it  remembered,  &c.'  It 
recites  all  the  proceedings  particularly  and  mi- 
nutely, from  the  fery  beginning  to  the  end, 
concluding  with  the  verdict  of  the  jury :  which 
it  would  be  tedious  to  repeat,  as  they  have  been 
already  sufficiently  specified.  (They  are  en- 
tered upon  the  rolls  549  and  550  of  the  Court 
of  Common  Pleas,  in  Michaelmas  term,  4  Geo. 
3).  The  defendants  (now  become  plaintiffs  in 
error)  then  allege,  (in  their  said  bill  of  excep- 
tions) that  upon  the  trial,  the  counsel  for  the 
plaintiff  Leach,  in  order  to  prove  the  defen- 
dants guilty  of  the  trespass*  gave  in  evidence, 
<<  that  on  the  29tb  of  April  1763,  the  defen- 
dants entered  the  plaintiff^s  dwelling* house, 
searched  it,  and  continued  in  it  four  hours; 
seized  and  took  Leach  into  their  custody 
against  bis  will  and  consent;  and  kept  and 
detained  him  in  their  custody  against  his  will 
and  consent  for  four  days  :'*  which  was  all 
the  trespass,  assault  and  imprisonment  com- 
mitted by  the  defendants,  or  any  of  them. 
Whereupon  their  counsel,  in  order  to  bar  the 
jnid  action,  and  to  acquit  them  thereof  under  the 
general  issue  above  pleaded,  gave  in  evidence 
and  proved,  *' That  Wore  the  committing  of 
the  trespass,  the  king  made  a  speech  from  the 
throne,  &c.  containing  the  several  expressions 
•tated  in  the  second  plea  of  the  defendants ; 
and  that  afterwards  and  before  the  supposed 
trespass,  a  paper,  intitled|  « The  North  BritoD, 


N®  45,'  &c.  was  printed  and  published ;  and 
that  the  same  contained  the  several  matters 
set  forth  in  their  said  second  plea:'*  audit 
was  proved  on  their  behalf,  *'  tnat  the  earl  of 
HaliHix  was,  all  that  time,  one  of  his  majesty's 
principal  secretaries  of  state,  and  one  of  the 
privy  council ;  and  that  information  was  given 
to  bun  of  the  said  publication  of  the  above* 
mentioned  paper;  and  the  same  was  then 
shewn  to  him ;  and  that  thereupon  the  said 
earl  issued  his  warrant  in  wridiig,  under  bia 
band  and  seal,  directed  to  Nathan  Carrington 
and  the  defendants,  who  were  then  four  of  his 
majesty's  messengers  in  ordinary."  ^  And 
their  counsel  then  produced  and  gave  in  evi- 
dence tlie  warrant  aforesaid,  which  was  in  tb6 
words  and  figures  following,  that  is  to  say» 
"  George  Montague  Dnnk,  earl  of  Halifax, 
viscount  Sunbury,  and  baron  Halifax,  one  of 
the  lords  of  his  majesty's  most  honourable 
privy  council,  lieutenant-general  of  his  ma- 
jesty's forces,  and  principal  secretary  of  state, 
&;c. — These  are  in  his  majesty's  name  to  au- 
thorize and  require  you,  taking  a  constable  to 
your  assistance,  to  make  strict  and  diligent 
search  for  the  authors,  printers  and  publishers 
of  a  seditious  and  treasonable  paper,  intitled, 
<  The  North  Briton,  N"  45.  Saturday  April 
23,  1763,  printed  for  G.  Kearsly  in  Ludgate 
Street,  London ;'  and  them  or  any  of  them 
having  found,  to  apprehend  and  seize,  together 
with  tneir  papers,  and  to  bring  in  safe  custody 
before  me,  to  be  examined  concerning   the 

f»remises,  and  further  dealt  with  according  ta 
aw.  In  the  due  execution  whereof,  ail 
mayors,  sheriffs,  justices  of  the  peace,  con- 
stables, and  all  others  his  majesty's  officers 
civil  and  military,  and  loving  subjects  whom  it 
may  concern,  are  to  be  aiding  and  assisting  to 
you,  as  there  shall  be  occasion.  And  for  your 
so  doing,  this  shall  be  your  warrant.  Given 
at  St  James's,  the  26th  day  of  April  1763,  in 
the  third  year  of  his  majesty's  reign.  Dunk 
Halifax.  To  Nathan  Carrington,  John  Money, 
James  Watson,  and  Robert  Blackmore.  four  of 
bis  majesty's  messengers  in  ordinary."  And 
it  was  fartner  proved  on  behalf  of  the  said  de- 
fendants, "  that  several  of  the  like  warrants 
bad  been  granted,  at  different  times,  from  the 
time  of  the  Revolution  to  the  present  time,  by 
the  principal  secretaries  of  state,  and  had  been 
executed  by  the  messengers  in  ordinary  for  the 
time  being;  and  that  the  paper  in  the  said 
warrant  described  was  the  said  |>a|>er  so  printed, 
and  published  as  aforesaid ;  and  that  the  war- 
rant aforesaid,  before  the  comrailtiog  of  the 
supposed  trespass,  to  wit,  on  the  26th  day  of 
April  aforesaid,  in  the  year  of  our  Lord  1763, 
was  delivered  to  the  defendants,  to  be  exe- 
cuted ;"  and,  **  that  they  were  then  three  of 
his  majesty's  messengers  in  ordinary,  and  still 
are  so.*'  It  was  also  proved,  on  their  behalf, 
that  for  forty  weeks  and  upwsrds  next  before 
the  issuing  of  the  aforesaid  warrant,  certain 
weekly  compositions,  intitled,  \The  North. 
Briton,'  had  been  printed  and  published  on 
Saturday  on  erery  week  i  and  that  the  afore* 
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Mid   paper,   iotitled,    <The    North    Britoii, 
N*  45,  Saturday  April  83,  1763,'  described 
ia  the  said  warraot,  being  ooe  of  the  said 
iveakly  compositions,  was  printed  and  pub- 
liahed  before  the  issainij^  of  the  said  warrant,  to 
wit,  ou  the  33d  day  of  April  1763 ;   and  that 
after  the  issuiog  of  the  above  mentioned  war* 
jrant,  and  before  the  committing  of  the  said 
sopposed  trespastf^  to  wit,  on  the  SJtth  day  of 
April,  10  the  year  aforesaid,  the  defendants 
were  informed    by  Nathan   Carrioffton,  one 
other  of  the  messengers  in  the  said  warrant 
named,  and  one  of  Uie  persons  to  whom  the 
said  warrant  was  directed,  that  from  the  infbr« 
mation  he  had  recei? ed,  he  was  of  opinion,  that 
the  said  Dryden  Leach,  who  then  and  long  be- 
fore was,  and  still  is  a  printer  in  the  fsity  of 
London  aforesaid,  was  tne  printer  of  the  said 
weekly   compositions,    inkiiled,  *  The  North 
Briton  ;'    lor  that  be  the  sard  Carrington  had 
been  informed  that  one  Mr.  Wilkes,  a  person 
sopposed  to  be  the  author  of  the  said  weekly 
compositions,  had  been  seen  frequently  to  go  into 
the  said  Mr.  Leach's  house ;  and  that  an  old 
printer,  whose  name  he  the  said  Carrington  did 
not  mention  to  the  defendants,  had  told  biro, 
that  the  saiil  Mr.  Leach  was  the  printer  of  the 
said  compositions ;  and  that  thereupon  the  de- 
fendants took  to  tlieir  assistance  a  constable, 
and  with  the  constable  eotered  Leach's  dwell- 
ing-house (the  door  being  open)  to  search  for 
the  said  Leach  and  his  books  and  papers  ;  and 
to  brin^  him,  together  with  his  books  and^ 
papers,  m  safe  custody,  before  the  said  earl  of* 
Halifax,  to  be  examined  concerning  the  pre- 
misses, and  to  be  further  dealt  with  according 
to  law  ;  and  upon  that  occasion  did  search  the 
said  bouse,  and  necessarily  continued'  therein 
for  the  said  space  four  hours."    And  it  was 
further  given'  in  evidence  and  proved,  on  the 
part  of  the  said  defendants,  **  That  upon  that 
search,  the  defendants  did  find  Leach  in  the 
said  house,  and  did  also  then  find  a  newlv- 
printed  sheet,  containing  a  copy  of  ooe  of  the 
said  weekly  compositions,  intitled,  *  The  North 
Biiton,  N°  1/  and  |>art  of  a  copy  of  ano- 
ther of  the  said  weekly  composllions,  intitled, 
•The  North  Briton,  N""  8,'  wWich  sheet  was 
printed  by  the  said  Dryden  Leach."    And  it 
was  further  proved,   '*  that  the  said  Dryden 
Leaoh  did  also  print  one  of  the  said  weekly 
compositions,    intitled,    '  The  North    Briton, 
N**  86.'    And  the  defendants,  with  the  assist- 
ance of  the  constable,  did  seize  and  take  into 
their  custody  the  said  Dryden  Leach,  in  order 
to  bring  him  in  safe  custody  before  the  said  earl 
of  Halifax,  to  be  examined  concerning  the 
premisses ;  and  on  that  occasion  did  keep  and 
detain  him  in  their  custody  for  the  space  of 
four  days  ;  at  the  end  of  which  time,  it  ap- 
pearing by  the  examinations  of  divers  persons 
then  taken,  touching  the  author,  printer  and 
publisher  of   the  said  paper,  that   the  said 
Dryden  Leach  was  not  the  author,  printer  or 
publisher  thereof,  the  defendants,  by  the  com- 
mand of  the  said  earl  of  Halifax,  released  and 
discharged  him  from  that  impriBOnmeDt :  but 
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the  said  Dryden  Leach  was  neTer  carried  be- 
fore or  examined  b^  the  said  earl  of  Halifax. 
And  that  the  entenng  the  house  of  the  said 
Dryden  Leach,  and  searching  the  same,  and 
taking  into  and  detaining  in  their  custody  him 
the  said  Dryden  Leach  in  the  manner  and  on 
the  occasion  herein  before  stated,  were   the 
whole  of  the  trespass,  assault  and  imprison* 
ment,    committed   by  the   said    defendants, 
or  anjr  of  them."    But  it  was  proved  on  the 
part  of  the  said  Dryden  Leach,  **  that  he  was 
not  the  author,  printer,  or  publisher  of  the  said 
paper,  intitled,  *  The  North  Briton,  N*'  45.'  in 
the  said  warrant  mentioned,  nor  of  any  other 
numbers  of  the  said  weekly  compositions,  ex- 
cept as  before  stated."    Whereupon  the  counsel 
for  the  defendants  insisted  before  the  said  chief 
justice,  that  the  said  several  matters  so  pro- 
duced and  given  in  evidence  on  their  part  as 
aforesaid,^  were  sufficient^  and  ought  to  oe  ad- 
mitted and  allowed  as  decisive  evidence  to  en- 
title them  to  the  benefit  of  the  statute  of  24 
Geo.  8,  intitled,  **  An  Act  for  rendering  justices 
of  the  peace  more  safe  in  the  execution  of  their 
office,  and  for  indemnifying  constables   and 
others  acting  in  obedience  to  their  warrants ;" 
and   that   therefore   the  said  Dryden  Leach 
ought  to  he  barred  of  his  aforesaid  action,  and 
the  said  defendants  acquitted  thereof.      And 
thereupon  the  said  defendants,  by  their  coun- 
sel aforesaid,  did  then  and  there  pray  of  the 
said  chief  justice  to  admit  and  allow  the  said 
matters  and  proof  so  produced  and  given  in 
evidence  for  the  said  defendants  as  aforesaid,  to 
be  conclusive  evidence  to  intitle  the  said  de- 
fendants to  the  benefit  of  the  statute  atbresaid, 
and  to  bar  the  said  Dryden  Leach  of  his  action 
aforesaid.     But  to  this,  the  counsel  for  the 
plaintiff  then  and  there  insisted  before  the  chief 
justice,  that  the  matters  and  evidence  aforesaid 
so  produced  and  proved  on  the  part  of  the  de- 
fendants as  aforesaid,  were  not  sufficient,  nor 
ought  to  be  admitted  or  allowed  to  intitle  the  said 
defendants  to  the  beneQt  of  the  statute  afore- 
said, or  to  bar  the  said  Dryden  Leach  of  his 
aforesaid  action ;  and  that  neither  the  said  de- 
fendants, or  any  of  them,  nor  the  said  earl  of 
Halifax,  were   or  was  within   the  words  or 
meaning  of  the  statute  made  in  the  seventh 
year  of  his  late  majesty  king  James  the  first, 
mtitled,  "  An  Act  for  ease  in  pleading  against 
troublesome  and  contentious  suits  prosecuted 
against  justices  of  the  peace,  mayors,  con« 
stables,  and  certain  other  bis  majesty's  officers, 
for  the  lawful  execution  of  their  office ;"  nor 
of  the  statute  made  in  the  twenty -lirst  year  of 
the  reign  of  the  same  late  king,  intitled,  **  An 
Act  to  enlarge  and  make  perpetual  the  act  made 
for  ease  in  pleading  against  troublesome  and 
contentious  suits,  prosecuted  against  justices  of 
the  peace,  mayors,  constables,  and  certain  other 
his  majesty's  officers,  for  the  lawful  execution 
of  their  office,  made  in  the  seventh  year  of  his 
majesty's  most  happy  reign  ;"  nor  of  the  said 
statute  made  in  the  twenty  fourth  year  of  the 
reign  of  his  late  majesty  king  George  the  se- 
cond;  nor  in  any  wise  intitled  to  the  benefit  of 
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atoy  of  tliose  statutes.  Atid  Ibe  counsel  'for  the 
said  Dryden  Leaoli  farther  inaiated,  that  th« 
lieizure  and  fmprisonroeht  of  the  aaid  D^yd^ 
Leach  wer^  not  made  ahd  done  in  obedience  to 
the  said  warrant ;  nor  bad  the  said  defendaots, 
bt  anv  Of  them,  in  that  behalf,  an^  authority 
thereby.  Atid  the  aaid  chief  juftbce  did  then 
Bnd  there  declare  and  deliter  his  opinion  to  the 
jfiiy  aforesaid,  '*  that  the  said  several  noatters 
^o'pltMlaced  and  proved  on  the  part  of  the  de«> 
fendanta  wete  not,  upon  the  whole  case,  suffi- 
<6ient  to  bar  the  aaid  Drydeh  Leach  of  hia 
Mbresaid  action  ugainat  them ;"  and,  with  that 
'hpinioo,  left  the  same  to  theisatd  jury.  Where- 
upon the  aaid  counsel  for  the  9a(d  defeodatita 
•4td  then  and  there,  oh  behalf  of  the  aaid  de- 
fendants, except  to  tb^  aforesaid  Opinion  of  the 
naid  thief  juatic^;  and  insisted  on  tta«  aaid 
^f  end  inattera  and  proofs  as  «n  absolute  bar 
to  the  liforesaid  action,  by  iHrtoa  t>f  the  last 
-mentioned  statute.  And  inasiiAUcb  as  the  said 
Several  matters  so  produced  and  riven  in  evi^ 
*idence  on  the  part  of  the  said  defendants,  and 
tiy  their  contisel  aforesaid  ol^scted  and  insisted 
;bn  as  a  bar  to  the  acstion  aforesaid,  tlo  n&i  appeat 
'by  the  reC»rd  of  tbe  verdict  ^foresaidi  the  said 
counsel  for  the  aforesaid  defendants  did  then 
and  there  propose  tbehr  aforesaid  exoeptton  to 
'fttB  opinion  m  the  said  chii^f  josttee,  and  re- 
quested the  said  chief  justice  to  put  fais  seal  to 
this  bill  of  exeeption,  contaimng  the  said  stfvsral 
'tnatters  so  produced  and  given  in  evidenoe-on 
^Ihe  part  of  the  said  defendants  as  aforeiaid,  ac-i 
'  eording  to*  the  form  vf  the  statute  in  socAi  ease 
made  and  provided ;  ahd  thereupon  the  afore- 
•isatd  chief  jnstiee,  at  the  request  of  the  said 
'^unael  for  the  abo>ve-named  defendants)  M 
)>nt  his  seal  to  this  Mil  uf  exception,  pur- 
*s^nt  to  the  aforesaid  atatnte  in  sucn  case  made 
-atid  provided,  on  the  tenth  day  of  Deeember 
iiforesatd,  in  thesMd  fourth  year  of  the  reigto 
'Vi'  his  said  prescttt  majesty.       C.  PSAtT,  L.  6. 

And  hereupon  the  said  John  MoDvy,  JMiitn 
'  IValson  and  Robert  Bladcmore  say,  that  in  the 
f eeord  and  proceedhigs  aforesaid,  and  also  in 
the. tnatters  recited  and  contained  in  the  said 
bin  of  exceptions,  and  also  in  giving  the  ver- 
'^ct  upon  the  said  issue  between  the  parties 
«fbresaid  first  above  juhied,  and  also  in  giWag 
Ihe  judgment  aforesaid,  there  is  manifest  erro^, 
in  this,  that  the  said  chief  justice,  before  whom, 
^c.  at  and  upon  the  trial  of  the  said  issue  be- 
'irween  the  parties  aforesaid  first  abote  joined, 
.  -  i}id  dectere  and  deliver  bis  opinion  to  the  jury 
aforesaid,  "  That  the  said  several  mntters  men- 
tioned in  the  said  bill  of  exceptions,  and  so  as 
aforesaid  produced  and  proved  on  the  part  of 
Ihe  said  John  Money,  James  Watson,  and  Ro- 
bert Blackmore,  were  not,  upon  the  whole  of 
the  case,  sufficient  to  bar  the   said   Dryden 
lieach  of  bis  action  aforesaid  against  them ;" 
and,  with  that  opinion,  left  the  same  to  the  jury. 
There  is  also  error^  in  this,  that  by  the  record 
'  aforendd  it  appears,  that  the  verdict  aforesaid 
%as  giteh  upon  the  said  issue  first  above  joined, 
for  the  said  Dryden  Lesch,  agamst  them  the 


said  ^bn  Money,  James  WtttMn,'aiid  Rdbert 
Bladimore :  'Whereas,  by  the  law  of  the  land, 
the  t«rdiot  on  thflBt  Issue  ought  to  have  be«i 
g^ven  for  the  said  John  Money,  Jamea  Watsan, 
and  j^obeft  Blackmore,  agfainst  die^said  Drjpdvn 
Leach.  There  is  -filso  error  in  this,  that  it  ap- 
pears by  the  reeord  af^iresaid,  that  judgmeift 
m  form  aforesaid  was  giren  fbr  the  said  Dty^ 
den  Leach,  agaiiiSttbem  thetaid  John  Money, 
James  Wateon,  and  Robert  Blackmore :  whers- 
as,  by  the  law  of  the  land,  the  judgment  afore- 
sttid  ought  to  have  been  giv«t>  ^^  (tiem  thesud 
John  Money,  Jattes  Wauon,  bmI  Rabert 
Blackmore,  against  the  said  Dryden  Leaeb. 
•And  Ihe  said  Jdhu  Money,  Jame6  Walson, 
and^obMt  Blackmore,  pray  that  the  judgmnt 
aforeaaid,  for  the  errors  afbresaid,  and  others  in 
tbereeora  and  proceedlnga  aforesaid,  maybs 
reversed,  annulled,  and  alti^fefher  had  for 
nothing;  and  thattht^  DBayhe  restored  lodi 
which  they  hate  lost  by  ooeasion  of  the  judg* 
tnent  afbresaid,  &C. 

And  hereupon,  the  said  l>ryde&  Leach,  k 
his  proper  person,  voluntacriH^  comes  hen  tato 
oouit,  and  prays  leave  to  Tejoin  to  theerron 
aforesaid,  befbre  Cttr  lord  the  king,  until  on  the 
norrow  of  the  Holy  Trinity,  wheresoever,  Abc. 
«Bd  he  hath  it,  6ec.  The  same  day  is  given  to 
the  said  J.  M.  J.  W.  and  R.  B.  At  wbiA 
day  «ome  the  pattiea  aforesaid  in  their  pioptr 
persona:  and  the  said  Dryden  Loaeh  sayi, 
**  that  then  is  not, -either  in  the  record  and  pro* 
"^Steedings  afiMresud,  or  in  the  matters  recited  aad 
eottlsiaed  in  the  said  bill  of  exceptions,  or  io 
giving  the  t«rdvct  afbresaidj-or  in  the  jadgmeat 
Afhi«Mid^  any  error ;"  tttid  prays  that  the  Coart 
here  imiy  proceed  to  examimttion  as  well  ftf 
thetecord  and  proceedings,  aa  -of  the  maiMn 
ifhreaaid  «bove  assigned  for  error ;  and  tint 
the  jtidgmcttt  lififresaidTBlty  hio  affirmed  in  all 
Ihhigs* 

This  case  was  first  argued  on  Tuesday  lbs 
I8th  of  June  last,  hy  Mr.  Solicitor  Gaasial 
De  Ckey  for  the  plaintiffii  in  error ;  and  hjf 
Mr*  DttttBiBg  for  the  defendant  in  error. 

Mr.  2>6  Cr^  divided  liis  arguments  io^o 
three  points. ' 

1st,  The  defondantshad  a  xighi  to  plead  Hf 
<  general  issue,  and  to  give  the  special  matter  in 
evidence,  wider  7  Jac  1,  c.  5.  Or,  in  other 
words,  lord  Halifax,  tbeaacraUry  sf  sUte,  was 
a  jusliceof.  peace  within  4beintenlasn  of  that 
act 

Sdly,  The  evidence  was  aufficieot  tosatids 
the  defendaota  Io  a  verdict.  Which  will  take 
in  both  the  valiiiity  of  the  warrant  ilsdf,  aod 
the  naanner  of  executiag  it. 

3dly,  They  were  also  entitled  to  a  verdict 
within  the  meaniiig  of  M  Geo.  S,  c.  4Ai  w9 
plaintifi'  not  havij^g  observed  the  terms  «equired 
by  it. 

Fffst  potat^Befoire  the  statute  of  7  J>c.jC 
5,  a  matter  of  special  justHicaiion  could  not  be 

S'ven  in  evidence  by  a  justice  of  peace,  afoa 
e  general  Issue  pleaded  by  him. 
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The  qiMitioQ,is-^Wba  were  oEieaoi  ia  that 
tifA  of  pirliaiiueqtt  by  justices  of  tbe  j^eaee. 

8om^  persona  wer^  from  aocieiU  Umea,  no, 
\g  office  ;  mum  are  so  ky  apecial  cpmrnission  i 
aomey  by  cornoratioo'»chartera ;  aomey  by 
IHMcoji  8Qiiie»lMr  meficriotioQ. 

Ia  Ibe  tune  ii  Edward  tba  (bird«  odier  per- 
«Diia  weca^atfaAri^ed  to  act  wUbin  particular 
districts. 

Bat  the  great  officers  af  atele  bad  tbejiiria.^ 
4ictioa»  as  incident  to  their  offices.  So  bad,  in 
aome  dugKee,  corooen  and  ether  inferior  offi^ 
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Tho  secretaries  of  stata  nrost  have  ha4  it  aa 
incident  to  an  office,  so  anidently  a»  W  ha  QOe- 
Tal  with  the  crown  itsetfl 

▲  statute  in  Edward  the  Ist's  reign  4sys,* 
^  ]>eaouth  le  Petit  Scale,  ne  iasera  desormea 
•al  bciefe  que  tonobe  le  common  ley."  And 
lord  Coke,  in  hie  comment  upon  it,  in  his  S 
loflt.  666,  calis  it  the  Sigpelbim,  the  king'a 
aigvet,  which  at  the  omking  of  that  statute 
the  Unghad;  and  saya-**<Thia  scale  is  erer 
ia  the  custody  of  the  ^incipal  seci'etary ;  and 
ibere  be  tour  clerks  of  the  aignat  attending  on 
fcim," 

This  seal  is  as  ancient  aa  the  crewn ;  and 
the  officer  that  koeps  it,  as  ancient  as  the  aeal 
kielf:  sad  he  is  an  officer  well  known,  apd 
lecogniaed  by  many  acts  of  parliament ;  and 
the  king's  warrants  are  countersigned  by  him. 

In  csees  ol'tressoa*  and  of  felony,  the  conrts 
oi  Uir  recogniae  his  aiuliority :  and  there  is 
equal  reason  tar  it,  in  cases  of  misdemeanour ; 
whieh  equally  afi^t  government,  and  disturb 
the  public  peace, 

A  seditious  libel  is  an  offence  against  gOt 
vcrnment  and  the  public  peiice ;  and  effectually 
undermines  go?eromcnt. 

A  -secretary  of  state  is  a  centinel  for  the  pnb- 
lie  peace :  it  iabis  duty  to  prerent  the  violation 
of  it,  and  to  bring  Uie  offenders  to  justice ;  and 
it  is  neceesary  that  he  shield  be  invested  with 
this  power,  in  prder  to  enable  him  to  execi^te 
this  his  duty. 

The  case  of  Bex  v,  Kendal  and  Roe,  1  Salk, 
947t  baa  settled  this  point,  as  to  treason :  for 
it  waa  there  holden,  <<  that  secretariea  of  state 
might  commit  for  suspicion  of  treason,  aa  con- 
•srraters  of  the  peace  did  at  common  law ;  and 
timt  it  was  incident  to  the  office,  aa  it  is  to  the 
office  of  justices  of  peace,  who  do  it  ratioM 
qfieii*  ^nd  the  cofimitsaent  to  a  memenger 
waa  there  holden  good. 

In  the  ease  of  the  dneen  «.  0eihy,  B.  R. 

1709, 10  Ann4  for  publishing  a  scandalotts  and 

*■■■■■' ■"  -  ■'     ■■       ■        ■  ■       »  — - 

*  V.  Artie,  super  Cbartaa,  W  IS.  l,c.  a. 

t  V.  5  Mod.  78,  S.  C.  Vol.  19,  p.  1309,  of 
this  Collection,  and  Comberb.  343.  Holt  144. 
Skinner  590,  and  U  Mod.  33. 

t  Of  Darby's  trial  I  know  not  that  any  full 
account  was  ever  printed.  But  the  case  aa 
here  cited  is  reported  in  Foster  140.  This  case 
was  mainly  relied  on  by  lord  Ellenbaroogh 
Cb.  Juet.  of  B.  R.  in  his  speech  (July  17, 

iaiA)intk»  fiMwc cf  Iiofdi^ ufCi  »  mitiM 


seditious  libel  called.  Tbc  Obtervator-^tbe  twor 
points  abovementioned  were  admiued  by  |Ur.. 
lUecbmere,  who  was  conasel  for  tlie  defendant 

for  the  second  reading  of  lord  Holland's  Em 
Officio  Information  Bills,  (Se#  ^3  Par^  Del^^ 
1069,)  and  I  wilt  Ibecetoce  here  ii^erl^  Foe* 
tescue's  report  of  it: 

"  De  Tensu  Sanct  Mich.  10  Anns^  Regiofs* 
In  the  Bong's-beqch, 

<^  Trs  Qoben  9enui  Derbt. 

**  The  defendant  wss  a  prLi^ter,  and  was^ 
committed  in  the  vacation  by  a  secretary  oC 
state,  end  on  a  Habeas  Corpus  returnable  be- 
fere  chief  justice  Parker  at  his  chamber,  b^ 
was  brpugbt  before  the  chief  justice  and  en-^ 
tared  into  a  recognisnncc  to  appear  Ui^  firsi 
day  of  the  term. 

*'  On  that  day  he  ap^red  in  the  King*S'r' 
bench,  and  moved  by  bis  counsel  Mr.  Lecb-. 
mere  to  be  discharged,  taking  several  eycq^ 
tioos  to  the  commitment. 

<«  The  wnrnmt  appeared  to  be,  to  aiithorize  % 
messenger  forthwith  to  make  strict  search  for 
Derby  the  printer,  and  to  seize  and  secure  him 
for  j^ublishine  and  vending  a  scandalous  ^anU 
seditions libelcalled  <  The  Observator,  N° 74,' 
and  to  bring  him  in  safe  custody  before  me  to 
examine  the  premises,  and  U>be  fsrtber  dca^t. 
with  according  to  law. 

*<  First  Exception  was,  that  for  a  libel  a  se- ! 
cretarv  of  state  could  not  commit;  but  hC' 
agreed  the  power  of  a  secretary  of  state  to. 
commit  for  treason  or  felony,  and  that  a  mest 
senger  was  a  proper  officer ;  both  points  being 
adjudged  in  (be  case  of  the  Oueeo  and  Kend^ 
andlCoe,  ^Salk.  347.  5  Mod.  78,  aod  vol.13, 
p.  1299,  of  this  Collection.]  because  it  wss  no 
offence  on  which  a  commitment  might  by  law 
be,  till  indictment  or  presentment;  that  thif 
was  an  inhibition  against  all  bail,  and  that  comft 
rnitments  were  punishments  only  after  convic- 
tion, and  not  before ;  and  widiout  hearing  and 
without  oath  to  be.sei9sed  and  secured,  is  hand* 
That  2,5  £d.  3,  can.  4,  says,  no  man  ought  to 
be  imprisoned  but  by  presentment,  indictmentt 
or  by  procem  of  l^w ;  apd  that  lastly,  the  df<» 
fondant  ofiered  the  messenger  10,O0OA  bail,  but 
it  was  refused,  saying  be  had  orders  to  bring 
him  in  eostodv. 

*«  Second  Exception:  Here  is  no  psriiculcr 
offence  set  out,  it  is  only  said  in  general  terms, 
for  a  libel  called  <  The  Observator,  N''  74.' 
In  high  treason,  it  is  no  escape  if  the  cause  of 
commitment  do  not  appear  in  the  warrapt« 
3  Car.  1  is  the  foundation  of  the  Bill  of  Rights  ; 
ministers  of  state  sheltered  themselves  by  urg«> 
ing  it  was  *  per  mandaturo  domini  regis ;'  tma 
falls  short  of  that,  for  here  is  no  colour  at  all ; 
the  paper  is  commendable,  it  is  a  trapslation 
of  Tacitus,  where  be  talks  of  an  augry  addle- 
headed  projector:  mfnti  turbida  i^  the  ex- 
pression. 

«<  Third  B^cepticii :  That  the  conclusion  is 
naughti  bc^swe  here  if  n9  time  &wd»  wh^> 
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He  ag;reed,  the  power  of  a  secretary  of  state  to 
commit  for  treason  or  felony;  and  tliitt  a  mes- 
sengfvr  was  a  proper  officer.  And  in  that  case, 
the  Court  held  the  warrant  good  and  legral. 


Action  of  False  Imprisonrneni^  -^  [  tO  10 

in  the  case  of  Rex  v.  Earbury,  H.  7  G.  9^ 
1733,*  who  was  arrested  and  committed  by 
warrant  of  a  secretary  of  state  ;  and  bis  papers 
seized,  which  he  applied  to  have  restored  ;  lori 


he  is  to  be  brought  before  the  secretary ;  so 
the  time  being  inde6nite,  it  is  a  commitment 
during  pleasure. 

**  Fourth  Exception :  That  he  is  to  be  brought 
before  him  to  be  examined  ;  so  that  a  secre* 
tary's  office  is  to  be  tunied  into  a  court  of  in- 
quisition, where  he  is  to  be  compelled  to  make 
confession. 

**  Then  the  counsel  for  the  prisoner  offered 
affidavits,  but  the  Court  rejected  them.  In 
answer  to  the  objections  it  was  said  by  the  at- 
torney and  solicitor  general,  that  if  these  ob- 
jections prevailed,  it  would  make  an  end  of 
warrants  of  justices  of  the  peace;  and  that 
this  warrant  was  not  a  commitment,  but  only 
trhat  was  necessary  in  order  to  his  being  exa- 
mined ;  and  that  a  justice  might  order  to  have 
him  kept  a  reasonable  time  to  be  examined  ; 
that  by  the  act  of  spreaders  of  false  news,  he 
may  be  detained  till  he  discover  the  author ; 
that  a  warrant  was  only  to  notify  the  crime  in 
general ;  nor  was  there  ever  any  such  thing 
as  a  time  fixed  in  any  warrant  whatever  to 
come  before  a  magistrate.  It  was  said  also, 
that  he  could  not  now  take  exception  to  the 
oommitment,  because  he  had  entered  into  a  re- 
cof^nisance  to  appear;  so  that  he  had  ac- 
quies^^ed,  and  had  got  his  liberty  by  it ;  and  it 
was  also  insisted,  tliat  were  be  never  so  inno- 
cent he  could  not  be  discharged  the  fti*Bt  day  of 
the  term,  for  that  the  constant  practice  of  the 
Court  was  otherwise ;  the  true  question  here, 
is  only,  whether  a  secretary  of  state  cannot 
send  for  an  offender  to  examine  biro,  which 
surely  he  may ;  suppose  this  were  a  libel,  is 
there  any  other  method  in  the  world  to  fetch 
the  party  before  him  but  this  ?  and  as  to  bail 
being  offered  and  refuted,  that  can  be  no  oh*' 
jectton^  because  a  messenger  cannot  take  bail, 
iiaving  no  authority  so  to  do  if  it  were  offered. 
It  is  agreed  a  secretary  of  state  may  send  for  a 
person  to  examine  him  for  high  treason,  why 
not  for  a  misdemeanor  P  The  reason  is  the 
same.  The  meaning  why  the  species  of  crime 
is  set  forth  in  the  warrant,  is,  that  it  may  ap- 
pear th€Jii«<tice  and  magistrate  has  jurisdiction. 

**  Chief  Justice  Par  A^r.  The  defendant  can- 
not be  discharged,  and  the  warrant  is  good  and 
legal.  Suppose  there  be  an  information  to  a 
justice  of  peace  that  one  is  a  felon,  may  not  he 
send  a  warrant  to  have  him  come  btfore  him  ? 
If  the  officer  must  obey  the  warrant,  (as  he 
must.)  he  must  seize  him,  and  must  secure  him 
only  for  that  purpose,  and  this  is  nothing  more. 
To  have  him  examined  is  a  privilege,  and  for 
the  benefit  of  an  innocent  man  ;  for  perhaps  on 
the  examination  he  may  clear  himself,  and  then 
he  will  be  discharged :  nay,  in  the  case  of  fe- 
lony, the  justice  of  peace  is  bound  to  take  bis 
examination. 

*<  But  it  is  said,  there  ought  to  be  a  time  fixed 
for  bU  examination.    This  was  never  done  in  I 


this  world,  in  any  warrant  whatever,  nor  is  it 
possible  to  do  it  without  a  manifest  injury  to 
the  party  ;  for  suppose,  for  the  purpose,  s 
fortnight  should  be  limited,  the  party  then 
must  be  in  custody  all  that  time,  and  perhaps 
he  might  be  discharged  the  very  first  day,  and 
certainly  would  if  he  did  appear  and  wan  foond 
innocent.  The  law  has  already  fixed  a  time  ; 
for  by  law  the  ofQcer  is  bound  to  carry  biin 
immediately  before  the  magistrate :  if  he  delay, 
any  time,  it  is  against  the  duty  of  his  office. 

**  As  to  setting  forth  the  crime  in  the  war- 
rant, that  is  well  enough ;  for  the  warrant  is  to' 
set  forth  the  particular  species  of  crime,  but 
not  the  particular  facts  of  that  crime ;  as  in  « 
warrant  for  felony,  you  need  not  set  out  in  the 
warrant  the  particular  croods  stolen.  In  the 
case  of  the  Queen  and  Kendal  and  Roe,  the 
prisoner  was  not  discharged,  though  they  held 
the  warrant  not  sufficient  to  charge  him  with 
high  treason :  but  they  bailed  biin  to  appear  to 
a  charge  for  assisting  one  to  escape  for  bisrh 
treason.  If  it  were  for  high  treason,  then  be 
is  not  bailable :  but  when  the  species  of  crime 
does  not  appear,  it  does  not  appear  to  us  he  is 
not  bailable,  and  therefore  we  bail  him.  Here 
the  crime  does  appear,  and  he  gives  bail  to  be 
forthcoming  in  order  to  examine  this  matter  ; 
it  is  only  in  order  to  a  prosecution. 

"  Justice  Pomii.  It  is  a  privilege  to  be  exs- 
mined,  which  is  not  allowed  in  other  countries  ; 
where  a'  warrant  is  to  bring  one  before  a  parti- 
cular justice,  the  officer  may  carry  him  before 
another,  if  he  be  a  nearer  especially. 

'*  Justice  Eyre,  He  cannot  be  discharged  : 
a  secretary  of  state  has  a  power' to  isaoe  a  war- 
rant ;  it  was  held  so  in  the  case  of  the  Queen 
and  Kendal,  and  settled  in  queen  Elizabeth's 
time.  The  species  of  crime  is  set  forth,  which 
is  enough,  it  nee<l  not  set  forth  the  tacts,  as  on 
whom  the  robbery  was  committed,  or  whose 
house  broke  open ;  publishing  a  libel  is  a 
crime  well  known  in  our  law :  stippose  it  were 
only  for  suspicion  of  high  treason,  lie  shall  not 
be  discharged,  but  shall  answer  it.  In  that 
case  of  Kendal  and  Roe,  he  might  be  innocent 
of  the  crime  charged,  yet  they  continued  him 
on  his  recognisance,  but  did  not  discbarge  him. 
I  do  not  know  that  ever  there  was  any  time 
mentioned  in  any  warrant,  so  that  exception 
goes  to  all  warrants.  Suppose  the  warrant  bad 
been  to  commit  him  without  bail  or  mainprise, 
if  a  crime  certain  were  charged,  he  should  not 
be  discharged." 

^  See  this  Case  reported  in  Fortesc.  S7.  8 
Mod.  177.  In  a  note  to  Wilkes's  Case,  (4 
Burrow,  2530,  see  this  Case  also  in  the  Col- 
lection) the  re|>orter  says,  that  he  had  a  note 
taken  by  himself  of  Earbury's  case ;  and  be 
notices  that  the  report  of  that  case,  in  the  first 
edition  of  8  Mod.  was  very  bad,  but  that  it  was 
much  mended  in  the  late  edition  of  that  book. 


Leach  o.  Three  of  the  Kin^s  Messengers.        A.  D.  1766. 
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Banlwicke  held,  that  they  ooald  not  be  re- 
gtored,  in  a  sammary  ivay,  on  motion.  Hie 
warrant  there  was  *'  to  aearch  for  the  papers, 
sod  lo  bring  the  author  before 'the  secretary  of 
■Ute." 
The  statute  of  1  E.  S  enacts,  «  for  thebetter 

*  keeping,  and  maintenance  of  the  peace,  good 

*  men  and  lawfiil  shall  in  cTe^y  county  be  as- 

*  ligned  to  keep  the  peace.'      So  4  £.  3,  o.  3. 

The  18  B.  3,  stat.  9,  c.  3,  is  the  first  statute 
that  gives  the  judicature  of  hearing  and  de- 
termining :  34  £. '  3,  c.  5,  enlarges  their 
powers.  The  2  Ih  5,  c.  4,*  calls  them  by  the 
express  name  of  *  justices  of  the  peace.' 
Their  commission  impowers  them  to  keep  the 
peace ;  and  also  contains  a  distinct  clause  <  to 
near  and  determine.' 

Therefore,  the  old  conserrators  of  the  peace 
B^n  remain.  They  ha?e  also  power  to  hear 
iod  determine  as  justices.  They  are  wardens 
of  the  peace  too,  by  their  commission,  as  well 
u  by  common  law :  and  they  may  likewise 
by  the  common  law,  without  any  special  com- 
nission  or  warrant,  use  force  to  suppress  re> 
bell.  For  which  Itst  assertion,  he  cited 
Kelvng  76. 

The  statute  of  7  Jac.  1,  e.  5,  (about  plead- 
ing the  general  issue),  means  to  protect  all  that 
act  u  conservators,  or  wardens,  or  justices  of 
tbe  peace,  as  well  as  those  that  act  under  spe- 
cial commissions. 

Tbe  act  of  S  Ph.  and  Bl.  c.  18,  (relating  to 
corporation -justices)  calls  them  *  commis- 
iioners  for  the  conserralion  of  the  peace.' 
Joitioe  of  peace  is  not  a  strict  technical  name: 
tliey  may  be  called  CHilode$  pacii.  In  S  Rol. 
Alw.  §5,  title.  Justices  de  Peace,  it  is  said, 

*  That  an  indictment  taken  before  them,  nam* 

*  ing  them  euslodet  paeu^  and  not  justices  of 

*  the  peace  (as  the  statute  names  them)  is  a 
'  good  indictment :  for  it  is  all  one.'  It  is  not 
material  how  the  appointment  is  made.  Tbe 
staiQtes  mean  to  include  all  conservators  of  the 
peace :  they  may  all  now  plead  the  general 
mue,  and  give  the  special  matter  in  evidence. 
Tbe  act  of  7  Jac.  1,  c.  5,  does  not  indeed  ex- 
tend to  any  justices  sitting  in  sessions:  it  only 
extends  to  them  in  their  single  jurisdiction. 

The  statnte  of  11  H.  6,  c.  6,  •  that  suits 
'  aod  'processes  before  justices  of  the  peace 
'  shall  not  be  discontinued   by  new  commis- 

*  aooers/  is  no  exception  to  this  rule:  neither 
ie  9  H.  5,  sUt.  1,  c.  4,  §  3,  <  that  justices  of 
'  tbe  peace  of  the  quorum  shall  be  resiant  in 
'  tbeir  shire ;  (except  lords  named  in  the  com- 
'  mission,  &c.  &c.') 

Acts  of  parliament  shall  be  taken  with  lati- 
tode,  and  extended  to  cases  within  the  same 
reaaon,  and  calling  for  the  same  remedy.  Plowd. 
966,  Lord  Zouch's  case.  Co.  Litt.  34,  b. 
10  Co.  101,  b.  Beaufage^s  case.  Plowd.  147, 
iMon  V,  8todd.  Plowd.  36,  Piatt  v.  The 
Shcrifls  of  London.  Bro.  Pariiament  SO. 
yifentwoHh's  Office  of  Executors  67.  Sir  T. 
Jones  63.    Plummer  v.  Whitchcot. 

^^•■tttlyC.4,  §  3»  and  Stat.  3i  e.  1. 
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Tbe  rule  about  *  several  particulars  of  an  in- 

<  ferior  nature  being  enumerated,  excluding 

*  those  that  are  of  a  higher  nature  and  not 

<  enumerated,'  ^  will  not  hold  here.  This  act 
is  not  done  as  a  higher  officer;  but  only  as  a 
justice  of  peace.  The  bishop  of  Norvrich 
ndng  named,  extended  to  all  bishops,f  so  the 
warden  of  the  Fleet  being  named,  extends  to 
all  gaolers.  In  Moore  845,  Phelps  9.  Winch - 
combe,  it  was  resolved,  *  that  a  deputy  con- 

*  stable  may,  by  the  equity  of  the  statute  of 
'  7  J.  1,  c.  5,  plead  the  general  issue.' 

Persons  acting  for  preservation  of  the  pub- 
lic peace  ought  to  be  protected :  and  these  old 
conservators  of  it  are  more  reasonably  iotitled 
to  protection,  than  other  persons  are. 

Second  point — If  the  speicial  matter  may  be 
given  in  evidence,  then  the  question  will  be, 

*  Whether  this  matter  gvvea  in  eridinice  would, 
if  it  had  been  pleaded,  amount  to  a  justification.' 

It  is  objected,  *  that  the  warrant  is  not  legal ; 
'  and  that  it  was  ill  executed.' 

1st,  As  to  the  warrant  itself— No  such  ac- 
tion has  ever  been 'brought  upon  these  war- 
rants, by  persons  apprehended  by  virtue  of 
them  :  or,  at  least,  there  is  none  upon  record. 

It  is  said,  *  that  this  warrant  is  too  extensire 

<  in  tbe  description  of  tbe  person :  and  that  it 

*  has  been  Abused.' 

Answer — ^The  power  Is  not  illegal:  and  the 
abuse  of  it  is  no  objection  to  the  inirrant  itself. 
Such  warrants  are  agreeable  to  long  practise 
and  usage. 

Whatever  the  present  determination  may 
be,  in  point  of  law,  it  vrill  be  in  the  breast  of  the 
legislature  to  set  it  right 

Jn  the  Bewdley  case,  reported  1  Peere 
Williams  807.  (Regina  «.  Ballivos,  &c.  of 
Bewdley)  a  construction  of  an  act  of  pariia- 
ment contrary  to  the  words  of  it  was  sl- 
lewed,  founded  upon  only  seven  years  prac- 
tice. In  Comberb.  343,  The  India  Company 
V,  Skinner — where  the  warrant .  was  granted 
before  any  default ;  Holt  said,  *  that  the  prac- 
'  tice  havmg  been,  in  case  of  taxes,  to  grant  a 

*  conditional  warrant   to    distrain,    ccmmunit 

*  error  Jitcit  jus.* 

The  power  of  justices  of  peace  *  t6  commit 
before  mdictment,'  stands  supported  only  by 
practice  and  usage.  In  6  Mod.  176,  Regina 
V,  Tracy,  Holt  Cb.  J.  says,  *  Formerly,  none 

*  could  be  taken  up  for  a  misdemeanor,  till  in- 

*  dictment  found :    but  now  the  practice  all 

*  over  England  is  otherwise.'    Ana  per  Hale» 

*  That  practice  is  become  a  law.'  So  likewise 
has  usage  and  practice  established  Ac  etiamSf 
Quo  minus,  new  trials.  Sec. 

The  greatest  judges  hare  bailed  persona 
taken  up  upon  these  warrants ;  and  they  have 
not  been  objected  to,  by  either  courts,  or  coun- 

*  See  Blackstone's  Comnaentaries,  Intro- 
duction, sect.  3,  vol.  1,  n.  88. 
>  f  fe»ee  Barrington's  Observations  on  the  Sta- 
tute of  Circumspect^  Agatis,  13  £d.  1 ;   and 
Lord  Coke  and  Prynne,  as  therem  cited. 
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■elo^thegreftteHemiBeoce:  wli«reas,irthey 
were  doi  legal,  the  peraoos  apprebended  upon 
them  ought  to  h»?e  been  discharged.  For 
which  he  citeil,  t  Hale's  HiiC.  F.  C.  678. 
The  Court  will  not  make  orders  upon  illepU 
wBrraais :  eonseqiMiitiy,  they  saw  im>  objecuon 
to  them.  Eves  the  greatest  friends  to  the 
BeveltttioD  have  not  objected  to  these  warrants. 
From  whence  it  must  be  iofenredi  that  no  ob- 
jection lies  against  them. 
'  On  6  July,  1041,  in  the  case  of  sir  Jobo- 
Elliott,*  &c.  the  House  of  Commons  resolved, 
thai  it  was  a  breach  of  privilege :  but  they  did 
not  vote  it  illegal. 

Lord  Hardwicke,  i«  Earbury's  case,  only 
aaid,  '  he  would  not  then  determine  it.' 

In  treason,  it  will  scarce  be  objected  to ;  nor 
ui  felony. 

In  Bfisa  Blandy*s  case»f  her  bureau  waa 
brakeii  open :  and  her  papers  seized ;  and 
given  IB  evidence. 

Indecent  priota  or  bonks  may  be  seised  by 
a  magistrate:  and- they  often  have  been  so. 

.Evidence  taken  from  felona  or  other  crimi- 
uab  may  be  produced  against  them ;  thoi^h  a 
Ciriminal  ehadi  not  be  compelled  to  prod«ce 
such  evideBce  against  himaelf. 

It  is  said,  *  that  this  wavraot  is  illegal,  be- 
eauae  it  is  general,  to  take  up  the  author, 
printer,  or  publisher.*  But  it  is  legal  to  issos 
and  eaecote  a  warrant  against  a  person  un- 
known, but  only  described.  Indeed  the  ma- 
ffislrala  issncs  it,  and  the  officer  must  execute 
K,  at  their  peril.  And  though  the  warrant  in- 
cludes seizing  the  papers,  yet  that  part  of  it 
has  not  been  executed :  and  the  bare  insertion 
of  it  shall  not  affect  the  officer  who  executed 
the  other  part  ef  the  warrant. 
'  The  facts  are  these — A  warrant  was  directed 
to  four  messengers :  Carriogton,  one  of  them, 
is  infiirmed,  *•  that  Ijsach  was  Ihe  printer:  and 
that  the  reputed  author  was  frequently  at 
Leach's  house.'  The  other  three  act  on  this 
information.  And  this  information  was  not 
grattodlem :  for  they  tbond  a  sheet  of  another 
mimber,  wet  And  jnst  printed.  They  take  him 
Qpv  and  carry  htm  to  lord  Halifiuc's  office ;  who 
was  not  then  at  leisure  to  examine  him  :  but 
when  he  did  examine  him  (four  days  after),  he 
diachaived  him.  Here  was  probaMe  cause  for 
taking  him  up. 

A  justice  of  peace  having  iarisdiction,  may 
granC  a  proper  warrant  on  probable  cause :  and 
ministerial  officers  (constables,  Sec,)  are  not  to 
be  elected  by  the  illegality  of  the  warrant,  in 
other  parts  of  it  This  warrant  was  execotsd 
honestly,  and  upon  a  probable  cause. 

Third  point^the  plaintiff's  action  is  soffi- 
eientljr  barred  by  34  6.  8,  c.  44»  for  want  of 
observing  the  terms  required  by  it.  They 
neither  proved  notice,  as  the  third  section  re- 
quires ;  nor  made  the  demand  leqoired  by  the 
sixth  section. 

•  See  tiiis  Case,  toI.  3,  p.  90S. 
i  Bet  ker  Case,  v«L  IS,  p.  111& 


The  defendants  have  acted  in  obedience  Is 
the  warrant  of  a  magistrate  who  is  a  justice  sC 
peace  wkhin  the  meaning  of  this  act  j  and  by 
his  order, and  in  his  aid. 

The  only  doubt  is,  '  Whether  the  ac^n  i^ 
brought  for  any  thmg  done  in  obedioiee  to  the 
warrant;  or  not.' 

The  defendants  have  obeyed  i|,  to  the  bat  oC 
their  power. 

However,  as  tiKry  have  acted  under  coloar  of 
the  warrant,  meaning  to  obey  it,  they  are  ml 
answen^ble,  altbougb  they  may  have  erred  in 
the  execution  of  it.  They  are  protected  bf 
this  act,  if  they  have  acted  boni  fide ;  evca 
though  the  warrant  and  the  execution  be  il«> 
legal.  They  are  not  to  judge  of  ardoooi 
points  of  law  :  the  statute  means  topretecttbeoi 
from  it. 

3dly.  The  previous  step  to  bringing  Uik  oc* 
tion  was  not  taken ;  viz.  the  deroanduig  a  pe- 
rusal and  copy  of  the  warrant,  and  shewim  a 
refusal  of  it. 

If  there  was  a'  foult,  or  oM^ligence,  or  mil- 
take  in  this  proceeduig,  the  nult  was  in  Um 
magistrate :  there  was  none  in  the  officer  wha 
executed  it.  And  the  requisite  steps  have  not 
been  taken,  in  order  to  maintain  the  suit. 

Therefore  the  plaintiff  is  barred  of  Uiis 
action. 

Mr.  Dunning^  c(mlr»— for  Mr.  Leacb^  thi 
plaintiff  below. 

The  first  question  m,  <  Whether  this  be  A 
case  withift  d4  G.  S,  c.  44.'  Which  questioa 
will  involve  the  question,  *  Whether  it  be  witb* 
in  the  acts  of  7  J.  1,  c.  5,  or  21  J.  1,  c.  18. 

All  these  statutes,  being  in  peri  materuk 
most  receive  the  same  construction  :  and  tbsy 
are  all  unapplicable  to  the  present  case. 

He  then  made  three  sub-divisions  of  bis  fiift 
question:  viz. 

1st,  Whether  k>rd  Halifax,  being  secretaiy 
of  state,  is  a  conservator  or  justice  of  pcaos^ 
within  the  true  intent  and  nteaoing  of  the  act  of 
34  6.  a,  c.  44.. 

2dly,  Whether  the  defendants  are  coostabU% 
headl>eroiigh8,  or  officers,  &c.  within  the  intcBt 
and  OBeaniag  of  that  act. 

3dly,  Whether  this  action  is  brought  sod 
properly  pursued,  within  the  true  intcsit  asd 
meaning  ol'  it ;  and  for  a  matter  donein  obs* 
dience  to  the  warrant 

First  point— Lord  Halifax  is  not  a  justice  of 
peace  within  34  G.  3.  He  is  not  so  by  cobmmO' 
sion :  he  is  not  so,  as  incident  to  £is  offiofiSi 
either  of  secretary  of  state,  or  of  privy  coaa- 
aalloc  . 

But  it  has  been  said, «  he  is  a  conservator  oi 
the  peace ;  and  therefore  withia  the  neonisg 
of  the  act? 

I  deny  the  principle  and  also  the  conclosioft 
I  admit  the  caae  of  Rex  v.  &endal  and  Kost 
though  the  reasons  of  it  do  not  appear :  bati 
submit  to  the  antborily  of  it,  •  Tnat  a  seoi% 
Ury  of  atate  haa  a  power  to-  eonmil  for  »i* 
treason.'  .  .      . .  ' 
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Serjeant  Hawkins^  rcasoM  do  not  aoppart 
bis  BscertioB :  aad  I  deny  tliat  a  aecrelary  of 
■tate  is  a  oaosarvator  of  the  p«ace.  He  Imb 
mhf  a  powai  of  comnittingfor  high  treason,  as 
voDSflrvatofs  of  the  paaoe  tad  in  otiier  oaaes :  aad 
Sendal  and  Roe's  ease  cairiea  it  no  fiirtbw. 
The  Coart  ne?er  meant  to  resnlTo  any  Ihmg 
Arlber. 

AH  tke  emwn-writefa  are  ailent  on  this  so^ 
jMt  of  a  aecfe&ry  of  stete^sliaviaff  this  jiiris- 
diolion.  None  of  them  even  hint  that  a  secra- 
taiy  of  state  is  a  conserrator  of  the  peaee. 
Ctmndftrd,  Fita-Ueftert,  liambard,  iSec.  say 
BO  such  thing. 

•  Lanbard*  gi?ea  the  list  of  thaee  officers 
irho  are  oonaemtora  of  the  peace :  but  there 
■is  no  aaentimi  therein,  of  secretaries  of  state. 
Ve^omt  Ji«wkin»f  copies  the  same  list,  wrth- 
«m  adding  secretaries  of  state. 

ThiSe  is  BO  proof  or  pretence  thirt  the  con- 
lerratorsbip  of  the  peace  tS  ioctdent  to  their 
^diae:  nor  is  there  any  nsage  to  support  anch 
«  notian.  Their  claim  of  a  poivrer  lo  grant  such 
ivarrants  aa  the  present  one,  is  not  pretended  to 
Welder  than  the  (teroiution. 

If  they  were  jastioes  of  the  peace,  or  eon- 
Hrrators  of  the  peace,  they  would  be  bound  to 
«aiicttle  tlie  powers  given  to  jaStioes,  or  re- 
aiding  in  coaelaMea  ;  and  ^-hey  would  be  sub- 
jset  to  the  coaptroul  of  this  court. 

l%eeffioes  are  differeilt  in  creation,  eonstl- 
"Intioo,  and  execution. 

The  ?ery  language  of  the  warrant  shews  that 
4he  secretary  of  ataledtd  not  consider  himself 
•s  a  justice,  oonaerfutor,  or  constable. 

This  statute  is  not  to  he  extended  beyond  the 
%ter  1^  it :  H  is  not  within  the  maxims  or 
Kaiops  of  extension  of  acts  of  parliament. 
'  It  is  neceasary  to  conuder  the  former  sta- 
tutes of  7  J.  1,  c.  5,  and  21  J.  1,  c.  13.  (Both 
of  i7bich  he  rehearsed  and  observed  upon). 

In  theae,  there  is  no  mention  of  secretaries 
of  state;  nor  is  there  any  reason  to  add 
tthers  not  there  enumeratecf ;  the  rather,  aa 
the  enumeration  begina  with  persons  inle- 
rier  to  secretaries  of  state.  Neither  is  there 
•ny  mnnd  to  imagine  that  the  legislatore 
intnned  to  include  secretaries  of  stale  with- 
in their  provision.  The  preamble  shews 
mfaer  the  contrary.  The  line  drawn  he- 
tween  those  enumerated  and  those  omitted, 
"ihews  the  aauie  thing.  The  persons  intended 
to  be  protected,  are  persons  bound  to  act,  and 
•ctiog  for  the  public  good,  without  reward  ; 
not  great  officers  with  great  salaries,  who  are 
not  lawyers  and  are  not  bound  to  act. 

The  persons  introdueed  by  the  second  uct 
Ifehnrchlwardens,  awom-men,  overseers,  &c.) 
ire  persons  within  the  miscbief  of  the  fbrmer : 
yet  e?en  they  were  not  virtually  included  in 
the  fi)rnier,  and  are  therefore  particularly  nam- 
ed in  tb)e  latter. 

*  This  latter  exphmatory  act  emits,  neverthe- 
itts,  to  name  secretaries  of  atate.      But  con- 

*  V.Lib.  l,c.  5. 
f*Iib.2,c.6,  §  2. 


alabtes  are  within  the  letter.:  and  it  eitenda  %o 
no  others.  And  he  referred  ta  4  Inat  175,  and 
the  two  anvginat  notes  there;  uneou  7  J.c 
5,  and  the  other,  on  21  i.e.  12. 

Pram  all  wbioh  pvcmissea  he  argued,  that 
tlveae  acta  of  iac.  1,  «ire  cat  to  be  cnieDded  lie- 
yond  the  letter:  and  if  they  were,  yet  thera 
M  no  reason  to-extend^hem  to  secretariea  of 
ante,  as  nel  being  within  the  same  iuoeiweBi* 
en6e. 

No  more  Teaeon  is  there  to  extend  thai  of 
94  6.  %  c,  44.  if  the  legislature  had  ao  i». 
-tended,  they  would  not  have  confined  it  to  jus- 
tioea  €f  the  peace,  a  species  of  magistrates  well 
known  and  understood  in  our  law. 

4So  much  for  the  ooUe  lord. 

2dly,  As  to  tlie  raessengers— -They  do  not 
fall  within  the  words  or  meaning  of  the  act  of 
7  J.  1,  c.  5,  which  is  confined  to  officers,  who 
are  jiersens  known  in  our  law,  and  hound  to 
execute  the  warrant  of  a  justice  of  peaoe ;  an 
office  of  burthen,  not  of  profit ;  and  incapa- 
ble to  diaiingnish  the  precise  limits  of  a  Juris* 
diction. 

There  is  no  respect  in  the  case  of  llie  kiog'a 
messengers  in  Drdinary ;  who  are  persons  un- 
known in  our  law,  and  nuere  volunteers  iu 
executing  warrants  of  justices. 

The  words,  *  other  officers,  &c.'  mean  hor« 
sholders,  &c.  officera  of  the  same  sort  as  oen* 
stahlea  and  tithingmen ;  not  king's  messengera. 
These  persons  cannot  be  considered  as  aidix^p 
and  ussiating  the  constables.  The  warrant  And 
the  fact  are  quite  the  reverse :  the  canstaUea 
are  directed  to  assist  them.  They  do  not  act 
under  the  comjasodAf  a  justice  of  peaoe,  or 
in  his  assistance. 

This  warrant  is  not  under  the  hand  and  seal 
of  a  justice  of  peace*  Therefore  the  ad  doea 
not  protect  the  defendants.  ' 

ddly.  Net*  is  &e  aot  done  in  obedience  to  this 
warrant.  The  warrant  was  *  to  apprehend  the 
anther,  printer,  or  publisher :'  but  they  have 
exeeutea  it  upon  a  person  who  was  not  the  au- 
thor, privter,  «r  ptmKsher.  Consequently,  as 
they  bave  mit  -acted  under  it,  they  can't  be  pro* 
tected  by  it. 

It  is  aaid,  <  that  a  description  is  equivalent  lo 
naminff  the  persons ;  «nd  tint  here  is  a  suffi- 
cient cMseriptioo.' 

But  the  deseriptkm  0f  an  oflemse  is  no  de- 
scription of  the  person  offending :  and  this  is 
only  a  descrjfition  of  the  affence. 

The  obedience  to  the  warrant  is  the  condi- 
tion of  the  proteefien  whidi  t!be  *aet  gives  to 
the  officer.  Therefore,  the  condition  failings 
the  protection  does  not  take  ^ace.  - 

Here  is  no  probable  cause,  nor  any  reeaim 
for  justifving'tbe  officer  under  a  probable  eause. 
It  is  not  like  the  eases  of  apprehendmg  traitors 
or  felons.  Here  is  only  information  fr6m  one 
of  their  own  body,  *  that  the  author  of  the  paper 
had  been  seen  going  into'Iieach's  house  ;  and 
that  Leach  was  the  printer  of  the  composition 
in  general ;'   not  of  tliis  particular  paper. 

But  though  neither  tbis  faearsay-iofonn alien 
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Wat  10  itself  true  ;  Dor  would  the  ooDtequence 
follow,  if  it  bad  been  true ;  yet  they  thereupon  j 
arrest  aod  imprison  an  innocent  man.    There- 
lore  these  med  themselves  are  to  answer  for 
doing  this :  not  the  person  who  issued  the  war- 
rant.   The  warrant  did  not  command  nor  au- 
thorize them  to  do  what  they  ha?e  done.    It  is 
Decessary  for  them  to  shew  an  aeting  in  obedi- 
ence to  the  warrant;   otherwise  they  are  not 
within  the  protection  of  the  act.     In  proof  of 
which  he  cited  two  cases ;  one  by  the  name  of 
Lawson  [qu.  or  Dawson]  v,  Clark ;   and  the 
other  a  Norwich  case,  where  a  bailiff  bad  exe- 
cuted the  warrant  out  of  the  proper  jurisdic- 
tion. 

Upon  these  authorities,  upon  the  reason  of 
the  thin^,  and  upon  the  words  of  the  act,  the 
officer  IS  not  entitled  to  the  protection  of  tbe 
«ct ;  nor  needs  the  justice  be  maile  a  party;  but 
where  the  officer  acts  in  obedience  to  the  war- 
rant :  acting  under  colour  of  it  only,  is  not  suf- 
ficient. 

Besides,  the  party  apprehended  was  not  car- 
ried before  lord  Halifax,  or  dealt  with  accord- 
ing to  law.  Surely,  this  was  the  act  of  the 
officer ;  not  of  the  person  who  signed  the  war- 
rant. And  no  reason  is  given,  stated,  pretendedi 
or  even  existed,  whv  this  matter  was  so  trans- 
acted. Therefore  there  was  no  probable  cause 
or  reason  whereupon  to  ground  a  justification 
of  this  their  conduct. 

fSo  that,  even  allowing  the  secretary  of  state 
to  be  a  justice  of  peace,  and  the  officers  to  be 
constables;  yet  tne  action  lies  ap^ainst  the 
plaintifls  in  error,  who  bare  acted  in  this  un- 
justifiable manner. 

It  appears  therefore,  that  eyen  if  they  had  a 
defimoe  upon  the  merits,  thej  have  not  pro- 
perly pleaded  it  However,  in  fact  they  bad 
no  defence  upon  the  merits:  tbe  pUintiff 
Leach  was  neither  author,  printer,  nor  pub- 
lisher of  the  paper ;  nor  at  all  within  the  de- 
•eription  of  the  warrant. 

But  the  warrant  itself  is  illegal.  It  is  against 
the  author,  printer,  and  publisher  of  the  paper, 
generally,  without  naming  or  describing  them ; 
and  not  foundedion  any  charge  upon  oath :  it  is 
also.  Mo  seize  his  papers;*  thst  is,  all  his 
fiauers. 

No  justice  of  peace  has  power  to  issue  such 
a  warrant.  Therefore  lord  Halifax  could  not 
do  it  as  a  justice  of  peace.  Nor  is  there  any 
pretence  of  usage  to  support  snob  a  claim  of 
doing  it  as  secretary  of  state,  further  back  than 
the  Revolution. 

It  lies  upon  them,  to  prove  their  claim,  and 
to  shew  their  authority. 

The  practice  of  a  particular  magistrate  can- 
not controul  the  kiw.  Communit  error  is  not, 
in  this  case,  sufficient  to  make  law.  It  is  the 
duty,  and  it  is  therefore,  doubtless,  the  inclina- 
tion of  the  Court,  to  stop  the  mischief,  as  soon 
as  it  is  complained  of  to  them. 

If  *  author,  printer,  and  publisher,'  without 
naming  any  particular  person,  be  sufficient  in 
each  a  warrant  as  this  is ;  it  would  be  equally 
•e,  to  issue  a  warrant  gentfallyi  *  to  take  op 


the  robber  or  murderer  of  such  a  one.'  This 
is  no  description  of  the  person ;  but  only  of  the 
offence :  it  is  making  the  officer  to  lie  judge  of 
tbe  matter,  in  the  place  of  the  persoo  who 
issues  tbe  warrant.  Such  a  power  would  be 
extremely  mischievous,  and  might  be  produc- 
tive of  great  oppression. 

To  ransack  private  studies  in  order  to  search 
for  evidence,  and  even  without  a  prcriotte 
charge  on  oath,  is  contrary  to  natural  justice, 
as  well  as  to  tbe  liberty  or  the  sobjeet :  and  It 
is  as  useless  as  it  is  cruel,,  in  the  case  of  libds  ; 
because  it  is  the  publication  only  that  makca 
the  crime  of  a  libel. 

To  search  a  man's  private  papers  ad  lUnivm, 
and  even  without  accusation,  is  an  iniringe- 
ment  of  the  natural  rights  of  mankind.  And 
this  is  a  warrant,  to  *  seize  all  a  man's  papers/ 
without  any  particular  relation  even  to  the 
crime  they  would  suppose  him  cbaiigeabin 
with.* 

No  case  of  this  sort  has  ever  vndeigene  ju- 
dicial discussion  and  determination.  And  an 
the  Court  does  not  interpose  in  cases  not  obo 
jected  to,  no  ailments  can  be  drawn  froin 
sncb  as  passed  su6  s»^M/t6,  or  were  never  ob* 
jected  to. 

All  tbe  writers  upon  the  crown  law  aav, 
*  that  there  must  be  an  accusation ;  that  the 
person  to  be  apprehended  roust  be  named  ;  and 
that  the  officer  is  not  to  be  left  to  arrest  whom 
he  thinks  fiu'  For  which,  he  vouched  Hale*s 
Hist.  P.  C.  1st  part,  p.  580  and  586,  and  Haw. 
kins's  P.  C.  book  S,  c  13,  §  10,  p.  81,  and  69. 

Here,  it  is  left  to  the  officer,  to  take  up  any 
person  whom  he  himself  suspects. 

Lord  chief  justice  Scruggs  was  impeached 
for  issuing  such  warrants  as  this  is. 

Tbensfore  he  prayed  judgment  for  the  de- 
fendant in  error. 

Mr.  Solicitor  General  De  Grey^  in  reply,  on 
behalf  of  the  plaiotiffs  in  error. 

A  secretary  of  state  is  an  officer  by  prescrip- 
tion ;  and  his  office  roust  be  as  ancieut  as  the 
office  of  tbe  person  to  whom  he  is  secretary : 
for  he  is  and  always  has  been  an  officer  neces- 
sary to  tbe  crown  ;  and  the  constitution  alwajfs 
required  the  support  of  this  office.  And  as  this 
power  to  commit  for  treason  depends  upon 
prescriptive  right  and  the  nature  of  bis  office ; 
so  likewise  it  does,  in  all  cases  of  preserving 
the  public  peace. 

In  the  case  of  Kendal  and  Roe,  tbe  power, 
in  treason,  was  acknowledged.  In  IJarby's 
case,  it  was  recognized,  in  felony.  In  Ear- 
bury's  case,  (where  tbe  warrant  was  gene- 
ral, as  this  is,)  he  was  continued  on  his  recog^ 
nizaace.  A  secretary  of  state  has  these  poweia, 
upon  the  foundation  of  prescription  ;  not  on 
our  law-books :  and  he  has,  equAlty,  the  power 
in  him ;  whether  he  does  or  does  not  exert  it  in 
low  and  c«>mmon  instances.  I  suppose  be  Is 
as  compellable  to  act,  as  a  conservator  of  the 

*  See  tbe  Case  of  Entick  v.  CarringtoD,  im- 
mediately following  the  present. 
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pMoe  fiimifrij  iru,  before  the  icts  of  parliar 
iBimt  wtiich  give  power  to  justices  of  peeoe» 

Charter-jiavtices  cao  scaroe  be  called  com- 
Musioa-jiiitices :  and  yet  these  statutes  eiaend 
lolhem. 

A  *  justice  of  the  peace*  means  a  conser- 
vator, a  warden  of  the  peace.  Therefore  there 
was  no  need  to  name  secretaries  of  state,  in  the 
ads  of  fiarliament:  they  were  included,  with* 
out  Mining  them  particularly. 

Tiie  marginal  note  in  lord  Coke  is  no  autho- 
rity. However,  these  officers  are  named  in 
the  text,  *  and  certain  others  his  majeaty^s 
officers.' 

This  action  is  brought  for  what  was  done  in 
lience  to  ibe  warrant ;  which  the  officer 
obliged  to  execute,  in  the  best  manner  he 
could. 

If  there  is  any  fault,  it  is  in  the  magistrate: 
he  should  have  described  the  offender  with 
greater  certainty.  If  the  eiecuting  officer  acts 
to  the  best  of  his  ability ;  he  is  justified,  and 
acts  in  obedience  to  his  warrant. 

Here  the  officers  did  so :  th^  were  reason- 
ably satisfied,  *  that  Leach  was  the  printer.' 
And  on  search,  this  nrobable  cause  was  en* 
creased  to  a  higher  oegree:  for,  they  ihand 
another  fresh  sheet  of  the  same  work,  just 
printed  off,  and  wet.  They  detained  him  on 
occasion  of  his  being  to  be  carried  before  lord 
Halifax,  to  be  examined.  The  officera  have 
nothing  to  do  with  his  examinati<^ :  that  was 
the  affair  of  lord  Halifax ;  and  if  he  discharged 
the  persons  appreheoded  and  brought  before 
bim,  without  examination,  it  was  the  better  for 
them. 

In  Vaugban  111,  Stileav.  Sir  Richard  Coxa 
smd  others,— it  was  determined,  that  the  do- 
ftndants  should  have  the  benefit  of  the  act ; 
because  they  acted  by  colour  of  the  warrant. 

As  to  the  warrant  itsdf— it  is  objected,  *  that 
there  is  no  charge  upon  oath.'  But  there  was 
nooccasion,  he  said,  for  it :  and  to  that  purpose, 
be  cited  the  Queen  «.  Darby  [v.  Fortescoe 
141.]  Rex  «.  Earbnry,  Mich.  T  6.  d,  and 
t  Hale  P.  C.  588,  where  it  is  laid  down, 
that  **  it  is  convenient,  though  not  always  ne- 
cessary, to  take  an  ii^ormation  upon  oath  of 
the  person  that  desires  the  warrant." 

It  is  objected,  *  that  this  warrant  is  not  an* 
thorixed  by  any  length  of  usage.' 

But  the  usage,  as  here  stated,  is  sufficient: 
and  it  must  be  taken  to  be  coeval  with  the 
offire*  The  bill  of  exceptions  indeed  only 
takes  it  up  from  the  Revolution ;  asserting  that 
it  has  he^n  so  ever  since  that  time :  but  the 
fiicts  go  up  to  the  Restoration ;  and  none  of  a 
different  form  were  produced,  prior  to  the  Re- 
volution. 

^  As  to  seizing  papers — it  is  difficult  indeed  to 
draw  the  exact  hue.  But  it  is  certainly  neces- 
■ary,  in  some  degree:  and  no  instance  is  pro- 
duced, of  such  warranu  baying  ever  been 
•bused  as  instruments  of  oppression. 

He  concluded,  upon  the  whole,   that  the 
plaintiff  had  no  tight  to  bring  his  action. 
VOL.  XIX. 


Lord  ^Mnffield-r-l  suppose,  this  is  intendcfl 
to  be  argoea  again.  However,  I  will  say 
^mething,  at  present,  upon  it. 

A  bill  of  exceptions  supposes  the  evidencn 
true ;  and  %uestiomt  the  cooipetency  or  pro- 
priety of  it. 

*  Whether  there  was  a  probable  cause  or 
ground  of  suspicion,'  was  a  matter  for  the  jury 
to  determine  :*  that  is  not  now  before  the  Court. 
So—*  whether  the  defendants  detained  tb|S 
plaintiff  an  unreasonable  time,' 

But  if  it  had  been  found  to  have  been  a 
reasonable  time  ;  yet  it  would  be  no  justifica- 
tion to  the  defen&nts;  because  it  is  stated, 

*  that  this  *  man  was  neither  author,  printer,  or 
publiaber:'  and  if  he  was  not,  then  they  have 
ta(ken  up  a  man  who  was  not  the  subject  of  the 
warrant. 

The  three  material  Questions  are— 1st, 
**  Whether  a  secretary  of  state  acting  as  a  con* 
servator  of  the  peace  by  the  common  law,  is  to 
be  construed  within  the  statutes  of  James  the 
first,  and  of  the  last  king." 

The  protection  of  the  officers,  if  they  hare 
acte^l  in  obedience  to  the  warrant,  is  cons»- 
cuential,  in  case  a  secretary  of  state  is  within 
these  statutes.  As  to  the  arrest  berog  made  m 
obedience  to  the  warrant,  or  only  under  colour 
of  it  and  without  authority  from  it — this  ques- 
tion depends  upon  the  construction  of  the  war- 
rant; whether  it  must  not  be  construed  to 
mean  *  such  j»ersons  as  are  under  a  yiolent  sus- 
picbn  of  beinff  guilty  of  the  charge ;'  (for 
they  cannot  be  conclusively  considmd  aa 
goflty,  till  aAer  trial  and  conviction.)  The 
warrant  itself  imports  only  suspicion ;  for,  it 
says,— -<*  to  be  bronrbt  before  me,  and  exa- 
mined, and  dealt  witn  according  to  law:"  and 
this  suspicion  must  eventually  depend  upon 
future  trial.  Therefore  the  warrant  doea  not 
seem  to  me,  to  mean  conclusive  guilt ;  but  only 
Tioleut  suspicion.  If  the  person  apprehended 
should  be  tried  and  acquitted,  i^  would  she«r 

*  that  he  was  not  j^ilty ;'  yet  there  might  b» 
sufficient  cause  of  snspicion. 

Mr.  Donning  says,  very  rightly,  that,  •to 
bring  a  person  within  S4  U.  fi,  the  act  must  bo 
done  in  obedience  to  the  warrant.' 

The  last  point  is,  *  whether  this  general  war* 
rant  be  good.' 

One  part  of  it  may  be  laid  out  of  the  case : 
fiir,  as  lo  what  relstes  to  the  seizing  his  paperSp 
that  part  of  it  waa  never  executed }  ana  then* 
fore  it  is  out  of  the  case. 

It  \§  not  material  to  determine,  *  whether 
the  warrant  be  good  or  bad;'  except  in  thp 
event  of  the  case  being  within  7  J.  1|  but  not 
within  34  O.  ft. 

At  present--as  to  the  Tslidity  of  the  war- 
rant, upon  the  aingle  objection  of  the  incer- 
tainty  of  the  person,  being  neither  named  nor 
deacribed— the  common  law,  in  many  casesg 
gives  authority  to  arrest  without  warrant; 
more  especially,  where  taken  in  the  very  act: 
and  there  are  many  caaea  where  particulur  acts 
of  pariiament  have  given  authority  to  appro-, 
head,  under  general  warrants  i  as  in  the  cun 
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of  writs  of  Assistance,  or  warrants  to  take  op 
loose,  idle,  and  disorderly  people.  But  here,  it 
is  not  contended,  that  the  comnaoa  law  gave 
the  officer  authority  to  apprehend  ;  nor  that 
there  is  any  act  of  parliament  which  warrants 
this  case. 

Therefore  it  roust  stand  upon  principles  of 
comnton  law. 

h  is  not  fit,  that  the  receifing  or  judgingr  of 
the  information  should  be  left  to  the  discretion 
of  the  officer.  The  ma(2^istrate  ought  to  judge ; 
and  should  gi?e  certain  directions  to  the  officer. 
This  is  so,  upon  reason  and  convenience. 

Then  as  to  authorities — Hale  and  all  others 
bold  such  an  uncertain  warrant  void :  and  there 
is  no  case  or  book  to  the  contrary. 

It  is  said,  '  that  the  usage  has  been  so ; 
and  that  many  such  have  been  issued,  since 
the  Revolution,  down  to  this  time.' 

But  a  usage,  to  grow  into  law,  ought  to  be  a 
general  usage,  communiterusitaia  et  approbaia ; 
and  which,  afler  a  long  continuance,  it  would  be 
mischievous  to  overturn. 

This  is  only  the  usage  of  a  parlicniar  office, 
and  contrary  to  the  nsage  of  all  other  justices 
and  conservators  of  the  peace. 

There  is  the  less^  reason  for  regarding  this 
usage ;  becanse  the  form  of  the  warrant  pro- 
bably took  its  rise  from  a  positive  statute ;  and 
the  Ibrroer  precedents  were  inadvertently  fol- 
lowed, after  that  law  was  expired. 

Mr.  Justice  Wiltnot  declared,  that  be  had  no 
doubt,  nor  ever  had,  upon  these  warrants :  be 
thought  them  illegal  and  void. 

Neither  bad  the  two  other  judg^,  Mr.  Jus- 
tice Yates,  and  Mr.  Justice  Aston,  any  doubt 
(upon  this  first  argument)  of  the  illegality  of 
them :  for  no  degree  of  antiquity  can  give 
sanction  to  a  usajge  oad  in  itself.  And  they  es- 
teemed this  usa^e  to  be  so.  They  were  clear 
and  unanimous  m  opinion,  that  this  warrant 
was  illegal  and  bad. 

Lord  Manifield--^lAi  it  stand  over  for  farther 
argument. 

The  Case  standing  in  the  paper,  on  Friday 
the  8th  of  November,  1765,  tor  farther  argu- 
ment— 

Mr.  Yorke,  attorney-general,  was  now  to 
bave  argued  on  behalf  of  the  plaintifls  in  error ; 
and  begun  to  enter  into  bis  argument:  but 
'When  be  came  to  mention  the  two  cases  cited 
by  Mr.  Dunning,  both  of  which  were  deter- 
mined before  lord  Mansfield,  upon  24  G.  2, 
c.  44,  one  of  tbem  at  Norwich,  summer  as- 
sizes, 1761 ;  ^where  damages  were  given^ ; 
the  other  of  tnem,*  on  a  warrant  under  tne 
Vagrant  Act  of  17  6.  3,  (where  his  lordship 
held,  *  that  the  defendant  ought  to  shew  that 

*  the  officer  bad  acted  in  obedience  to  the  war- 

*  rant ;'  and  he  di<|  so  ;)  he  seemed  to  intimate 
that  this  objection  '  of  their  not  having  done 

*  Dawfon  or  Lawioo,  v.  Clarke,  ▼.  antCf 
p.  1023* 


<  so,  in  the  present  case,'  was  too  great  a  diffi- 
culty for  him  to  encounter;  and  therefore 
rested  the  matter  where  it  was,  without  pro- 
ceeding any  fnrther  in  his  argument. 

Lord  Mansfield  remembered  both  these 
Cases ;  and  said,  He  still  continued  of  the  same 
opinion. 

Where  the  justice  cannot  be  liable,  the  of- 
ficer is  not  within  the  protection  of  the  act. 
The  case  in  Middlesex  concludes  exactly  to  the 
present  case.  For,  here  the  warrant  is  to 
take  up  the  author,  printer,  or  publisher ;  but 
they  took  up  a  uersoh  who  was  neither  author, 
printer,  nor  publisher:  so,  that  case  was  a 
warrant  *  to  take  up  a  disorderly  woman  ;' 
and  the  defendant  took  up  a  woman  who  was 
not  so.^ 

And  be  held  the  same  opinion  now,  he  said, 
as  he  did  before,  in  the  case  at  Norwich. 

This  makes  an  end  of  the  case :  for,  this  ia 
a  previous  question ;  and  the  foundation  of  the 
defence  fails. 

The  consequence  is,  that  the  judgment  mmt 
be  affirmed. 

The  other  judges  assenting,  the  rule  of  the 
Court  was,  *  that  the  judgment  be  affirmed.' — 

JUIHSMENT  AfFIRMBD. 

5 Thus  this  Case  went  off,  without  any  jadt- 
decisionon  any  of  the  chief  points  which 
were  raised  in  it.  The  only  point  professed  le 
be  re^larly  adjudged  was,Tnat  the  warrant  in 
quesuon  had  not  been  pursued.  Whether  a 
secretary  of  state  is  a  conservator  of  the  peace 
ex-  officio^  and  as  such  within  the  equity  of  the 
statutes  in  favour  of  justices  of  the  peace ; 
whether  he  has  power  to  commit  for  anjf  of- 
fence under  high  treason ;  whether  a  single 
privy  counsellor  has  a  right  to  commit  in  any 
case ;  whether  a  warrant  for  the  seisure  of 
papers  could  not  be  justified  in  the  case  of  a 
seditious  libel ;  and  whether  a  general  war- 
rant, neither  naming  the  offender,  nor  other- 
wise describing  him,  except  by  relation  to  tiie 
offence  committed,  coula  be  maintained  at 
common  law ;  all  these  important  questiona 
were  left  unadjudged.    However,  enough 


said  by  th6  Court  on  the  last  of  them  to  evince, 

dl         " 


that  all  the  four  judges  thought  general 
rants  to  seize  the  person  universally  ill^fal,  ex- 
cept where  the  granting  of  them  was  specially 
authorized  by  act  of  parliament ;  and  from  the 
attorney- general's  readiness  in  yielding  another 
point  to  avoid  a  decision  of  that  concerning  the 
legality  of  general  warrants,  it  mav  be  con- 
jectured^ that  he  despaired  of  being  able  to  sup- 
port tbem.  How  such  warrants  and  the 
seizure  of  papers  in  the  case  of  seditious  libela 
were  both  finally  condemned  by  a  declamtory 
Resolution  of  the  House  of  Commons,  wiU  be 
explained  in  a  note  attbeend  oftheCaaeoa 
the  Seizure  of  Papers,  which  ia  the  next  in  thia 
Collection.    Hargrave.] 

•  See  Leach's   Hawkins'i   Pleas  of    the 
Crowo,  b.  2,  c  13,  s.  SI. 


#> 
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541.  The  Case  of  Seizure  of  Papers,  being  an  Action  of  Trespass 
by  John  Entick,  Clerk,  against  Nathan  Cauuington  and 
three  other  Messengers  in  ordinary  to  the  King,  Court  of 
Common-Pleas,  Mich«  Term  :  6  George  III.  a.  d.  1765. 


[This  Case  is  given  with  the  above- m'eDlioned 
tide;  because  the  chief  point  adjudged  was, 
That  a  warrant  to  search  for  and  seize  the 
papas  of  the  accused,  in  the  case  of  a  se- 
ditious libel,  is  contrary  to  law.  But  this 
was  not  the  only  question  in  the  Case«  All 
the  other  interesliDg  sulyects,  which  were 

-  discussed  in  the  immediately  preceding  Case, 
except  the  question  of  General  Warrants,  w^e 
also  argued  in  the  following  one ;  and  most 
of  them  seem  to  have  received  a  judicial  opi- 
nion from  the  Court. 

The  state  of  the  case,  with  the  arguments  of 
(be  counsel,  is  taken  from  Mr.  Seijeant  Wil* 
eon's  Reports,  S  Wils.  S75.    But  Instead  of 

~  liis  short  note  of  the  Judgment  of  the  Court, 
the  Editor  has  the  pleasing  salisfaction  to 
present  to  the  reader  the  Judgment  itself  at 
kngth,  as  delivered  by  the  Lord  Chief  Jo^- 
ticeiif  the  Common-Pleas  from  written  notes. 
It  was  not  without  some  difficulty,  that  the 
copy  of  this  Judgment  was  obtained  by  the 
Editor.  He  has  reason  to  believe,  that  the 
eriginal,  most  excellent  and  most  valuable  as 
its  contents  are,  was  not  deemed  worthy  of 
preservation  by  its  auth<^|  but  was  actually 
eommitted  to  the  flames.  Fortunately,  the 
Editor  remembered  to  have  formerly  seen  a 
copy  of  the  Judgment  in  the  hands  of  a  friend ; 
and  upon  applicatiMi  to  him,  it  was  imme- 
diately  obtained,  with  liberty  to  the  Editor  to 
make  use  of  it  at  his  discretion.  Before, 
however,  he  presumed  to  consult  his  own 
wishes  in  the  use,  the  Editor  took  care  to 
convince  himself,  both  that  the  copy  was  au- 
thentic, and  that  the  introdqction  of  it  into 
this  Collection  would  not  give  offence.  In- 
deed, as  to  the  authenticity  of  the  Judgment, 
cicept  in  some  trifling  inadouraoies,  the  pro-> 
bable  effect  of  careless  transcribing,  a  first 
reading  left  the  Editor's  mind  without  a 
doubt  on  the  subject  But  it  was  a  respect- 
ful delicacy  due  to  the  noble  lord  by  whom 
the  Judgment  was  delivered,  not  to  publish 
it,  without  first  endeavouring  to  know,  whe- 
ther such  a  step  was  likely  te  be  displeysiog 


to  his  lordship ;  and  though  from  the  want' 
of  any  authority  from  him^  the  Editor  ex- 
poses himself  to  some  risk  of  disapprobation, 
yet  his  precautions  to  guard  against  it,  with 
the  disinterestedness  of  his  motives,  will,  he 
18  confident,  if  ever  it  should  become  neces- 
sary to  exphun  the  circumstances  to  his  lord- 
ship, be  received  as  a  very  adequate  apology 
for  the  liberty  thus  hazarded,    ilargrave.] 

IN  trespass;  the  plaintiff  declares  Tmpui  for ' 
that  the  defendants  on  the  1 1th  day  ^nakm  and 
of  November  in  the  yen  of  our  tiflnVhouet  °' 
Lord  1763,  at  Westminster  in  Mid-  ''^' 
diesex,  with  force  and  amis  broke  and  entered 
the  dwelling-house  of  the  plaintiff  in  the  parish 
of  St  Duustan,  Stepney,  and  continued  there 
four  hours  without  his  consent  and  against  his 
will,  and  all  that  time  disturbed  him  in  the 
peaceable  possession  thereof,  and  broke  onen 
the  doors  to  the  poms,  the  locks,  iron  bars,  occ. 
thereto  affixed,  and  broke  open  the  boxes, 
chests,  drawers,  &c.  of  the  plaintiff  in  his  house, 
and  broke.tbe  locks  thereto  affixed,  and  searched 
and  examined  all  the  rooms,  &c.  in  his  dwell- 
ing-house, and  all  the  boxes,  &c.  so  broke 
open,  and  read  over,  pried  into  and  examined 
all  the  orivate  papers,  books,  &c.  of  the  plaintiff 
there  round,  whereby  the  secret  affairs,  &c.  of 
the  plaintiff  became  wrongfully  discovered  and 
made  nublie ;  and  took  and  carried  away  100 
printeo  charts,  100  printed  pamphlets,  &c.  &c. 
of  the  plaintiff  there  found,  and  other  100 
charts,  &c.  &c.  took  and  carried  away,  to  the 
damage  of  the  plaintiff  2,000/. 

The  defendants  plead  1st,  not  ip^i^^  ^q^, 
guilty  to  the  whole  declaration,  ficauon  ondci; 
whereupon  issue  is  joined.  Sdly,  the  Mcreury 
as  to  the  breaking  and  entering  the  *<^'^<c* 
dwelling-house,  and  continuing  four  hours, 
and  all  that  time  disturbiug  him  in  the  pos- 
session thereof,  and  breaking  open  the  doors 
to  the  rooms,  and  breaking  open  the  boxes, 
chests,  drawers,  &c.  of  the  plaintiff  in  his 
house,  and  the  searching  and  examining  all 
the  rooms,  &c.  in  his  dwelling-house,  and  all 
the  boxes,  &c.  so  broke  open,  and  reading 
over,  prying  into,  and  examining  the  private 
papers,  books,  &c.  of  the  plaintiff  there  found, 
and  taking  and  carrying  away  the  goods  and 
chattels  in  the  declaration  first  mentioned  there 
found,  and  also  as  to  taking  and  carrying  away 
the  goods  and  chattels  in  the  declaration  last 
mentioned,  the  defendants  say,  the  plaintiff 
ought  not  to  have  his  action  against  them,  be- 
cause they  say,  that  before  ti^  supposed  tres- 
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pass,  on  the  6th  of  NoTember  17^89  and  before, 
until,  and  all  the  time  of  the  supposed  trespass, 
ihe  earl  of  Halifax  was,  and  y^i  is  One  of  the 
lords  of  the  king's  priYV  council,  add  one  of  his 

Crintipal  secretaries  of  state,  and  that  the  earl 
efore  the  trespass  on  the  6th  of  November 
1763,  made  his  warrant  under  his  bAnd  ahd 
seal  directed  to  the  defendants,  hy  which,  the 
€arl  did  ia  the  king's  name  authorize  and  re- 
quire the  defendants,  taking  a  constable  toiheir 
assistance,  to  make  strict  and  diligent  search 
for  the  plaintiff,  mentioned  in  the  Mid  wari^nt 
to  be  the  author,  or  one  coiicei>ned  in  the  writ- 
in|f  of  several  weekly  very  seditious  papers, 
intitled,  *  The  Monitor  or  British  Freoiolder, 
N""  357,  358.  S60.  373.  376.  378.  and  380, 
London,  printed  for  J.  Wilsoli  and  J.  Fell  in 
Paternoster- row,'  oontainhig  |^ross  and  scan- 
dalous reflections  and  iarectives  upon  his  ma- 
jesty's government,  and  upon  both  Bouses  of 
Parliament,  and  him  the  plaintiff  having  found, 
to  seiaee  and  apprehend  and  bring  together  with 
his  books  and  papers  in  safe  custody  before  the 
earl  of  Halifax  to  be  examined  concerning  the 

I  premisses,  and  further  dealt  with  according  to 
aw  ^  in  the  due  execution  whereof  all  mayors, 
sheriffs,  justices  of  the  peace,  constables,  and 
all  other  his  majesty's  officers  civil  and  mili- 
tary, and  loving  suojects,  whom  it  might  con- 
cern, were  to  be  aiding  and  assisting  to  them 
the  defendants,  as  there  should  be  occasbn. 
And  the  defendants  further  say,  that  afterwards 
and  before  the  trespass  on  tn«>  same  day  and 
year,  the  warrant  was  delivered  to  them  to  be 
executed,  and  thereupon  they  on  the  same  day 
and  year  in  the  declaration,  in  the  day  time 
about  eleven  o'clock,  being  the  iaid  time  when, 
&c.  by  virtue  and  fur  the  executioB  of  the  said 
Warrant  entered  the  plaintiff's  dwelling-house, 
the  outer  door  thereof  being  then  open,  to  search 
for  and  seise  the  plaintiff  and  his  books  and  pa- 
pers in  order  to  bring  him  and  them  before  the 
earl  of  Halifax,  according  to  tile  warrant;  and 
the  dt^endants  did  then  and  there  find  the 
plaintiff*  and  seized  and  apprehended  bim,  and 
did  search  for  his  books  and  papers  in  bis  lioasp^ 
and  did  necessarily  search  and  examine  ihe 
rooms  therein,  and  also  his  bo^es.  chests,  &e. 
there,  in  order  to  find  and  seize  bis  books  and 
papers,  and'  to  bring  them  along  with  the  plaiii- 
tiff  before  the  said  earl,  according  to  the  war- 
rant ;  and  upon  the  said  search  did  then  in  the 
saui  house  find  and  seize  the  goods  and  chat- 
tels of  the  plaintiff  in  the  declaration,  and  en 
the  same  day  did  carry  the  said  books  and  pa- 
pers to  a  house  at  Westminster,  w^ere  the  said 
earl  then  and  long  before  transacted  the  bosi- 
vess  of  his  office,  and  delivered  the  same  to 
liOvel  Stanhope,  esq*  who  then  was  and  yet  is 
an  assisUnt  to  the  earl  in  his  offioe  of  seentavy 
of  state,  to  be  examined,  and  who  was  then  au- 
thorized to  receive  the  same  from  them  for  that 
purpose,  as  it  was  lawftil  for  -diem  to  do ;  and 
the  plaintiff  afterwards  (to  wit)  on  the  17th  «f 
November  in  the  said  year  was  discbarged  out 
eftheir 'custody;  and  in  searching  fdr  the 
*Mks  and  papers  of  the  pfauetiff  tbe  dctadenfe 
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did  necessarily  fead  over,  prv  into,  and  exaaBise 
the  said  private  papers,  boon,  &c.  of  the  pUa- 
tiff  in  the  deelaration  mentioned  then  fouod  ii 
his  house ;  and  because  at  the  said  time  when, 
&c.  thfe  said  doors  in  Xh^  said  holne  leading  to 
the  rooms  therein,  and  the  said  boxes,  chests, 
&ti.  wtee  *hut  and  fastened  so  that  the  defen- 
dants could  ^  not  search  and  examine  the  said 
rooms,  boxM,  chests,  &c.  tbey,  for  the  neees- 
sary  searching  and  examining  the  same,  did 
then  necessarUy  break  and  force  open  the  laid 
doors,  boxes,  cheats,  dec.  As  it  Wss  lawial  for 
them  to  do ;  and  on  the  said  occasion  the  de- 
fendants necessarily  stayed  in  the  house  of  the 
plaintiff  for  the  said  four  hours,  and  uoa? oid- 
ably  during  that  itme  disturbed  him  in  ibe  pos> 
aession  therectf,  they  the  defendants  doing  as 
little  damage  to  the  plaintiff  as  they  posHkly 
could,  which  are  the  same  breaking  and  en- 
tering the  house  of  the  plaintiff,  &c  (and  is 
repeat  the  trespass  covered  by  this  plea)  where- 
orthe niaintiff above complama ;  and tnti, &e. 
wherefore  they  pray  judgment,  dec 

The  plaintiff  replies  to  the  plea  of  jnstito- 
tion  above,  that  (as  to  the  trespass  iepiictti« 
thereby  covered)  be  by  any  thing  ffj^^  ^ 
alledged  by  the  defendants  therein  ^""^  ^ 
ought  not  to  he  barred  froln  having  hisastioa 
agaihst  them,  because  he  says,  that  the  de- 
fendants at  the  parish  of  Stepney,  of  their  own 
wrong,  and  without  the  cause  by  thedi  in  that 
plea  alledged,  broke  and  entered  the  bessi  sf 
the  ptaintUf,  &c.  &c.  in  mamier  and  form  m  tbs 
plaintiff  hath  complained  above ;  and  this  be 
praya  may  be  inquired  of  by  the  coontiy; 
and  the  diiS'^dAnu  do  so  likewise.— Tbei^  if 
another  plea  of  jtortificatlon  like  the  fiMt»  ^th 
thu  difference  only ;  that  in  the  hist  plea  it  ikal- 

ledgedj  the  plaintiff  and  his  papers,  dec.  were 
carried  before  lord  Halifax,  but  in  the  first,  it 
Is  before  Lovd  StanhOp)^,  his  SMistant  or  hw 
clerk;  and  the  tike  rMi^atien  of « dekijeiia 
*  sua  propria  absq;  taft  causa,'  wherenpsa  a 
third  issue  is  joinM. 

This  cause  was  tried  at  Westminster-haD  be- 
fore the  lord  chief  justice,  when  the  Jolry  foaad 
a  (Bp^ial  Verdid  to  the  following  ^t^ 

**  The  jmvrs  uooo  tfieir  oath  say, 
as  to  the  issue  nrst  joined  (upon  il^^^ 
the  plea  not  guilty  to  the  whole 
trespass  in  the  declaration)  that  as  to  tbe 
coming  with  feroe  and  arafes,  swd  also  Ibe  tree- 
pass  in  declaralioB,  except  tlie  breaking  and 
entering  the  dwelling-house  of  the  plainttff,and 
contihumg  therein  for  the  space  of  four  boots, 
Imd  all  that  time  distdrbftighim  In  the  pdslet- 
moB  thereof,  and  eee^blngMreraltoosBS  fbtfe- 
in,  and  in  one  bmwia,  Mlie  writmg  deefc,  and 
several  drawers  of  the  plaintiff  m  his  hosee, 
and  reading  over  and  exanuning  several  of  btf 
papers  there,  and  seizing,  taking  and  carryng 
a^ay  some  of  his  beSks  ano  |»apers  ntors 
found,  m  the  dedaraliOB  ce^plaiiied  of,  u< 
said  defendants  are  not  ij^uilty.  As  to  breaJMif 
and  entering  the  dwelling-house,  lee  {^t 
except^)  the  jurors  on  tbehr  Oath  »y»  w** 

ttketliaecf  «ukii««mfoiUtriHr  Moiii**"^ 
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mA  before  tnd  uiitil  ind  at  Ibe  fine  of  mat- 
inif  tie  wimnt  b«teafler  fii«otHMi<4|  too  firom 
Ibeiiee  bitharto,  tha  earl  of  Halifilz  was,  and 
atill  18  on«  of  tha  lorda  of  th^  kitties  priry 
eodDcil^  and  one  of  hit  principal  aecretaries  of 
•tete,  and  that  before  the  time  in  the  dedara* 
tioa,  viii.  on  the  lltb  Of  October  1769,  at  St. 
Jamea'a  Weatminster,  one  Jonathan  Scott  of 
London,  bookseller  and  pnbHsber,  came  before 
Sdward  Weaton,  esq.  an  aasistant  to  the  said 
earl,  and  a  justice  of  peace  for  the  city  and 
liberty  of  Westminster,  and  there  made  and 
gmve  information  in  writing  to  and  befbre  the 
said  £dward  Weston  ag:ain8t  the  said  John  En- 
tick  and  others,  the  tenor  of  which  information 
now  prodttced  and  gif en  in  ef  idenoe  to  the 
jmvrs  fblloweth  in  these  words  and  flpnres,  to 
scoirt  lafer-  wit, .  *  The  Tolnntary  inrormation 
?jSSU^  'of  J.  Scott.  In  the  year  ir&d,  I 
f««^  *  proposed  setting  np  a  paper,  and 

*  meotioiied  it  to  Dr.  Shebbeare,  and  in  a  few 

*  daya  one  Arthor  Beardmore  an  attorney  at 

*  law  sent  for  me,  hearing  of  my  intention,  and 
« desirsd  I  wMA  mention  it  to  I>r.  Shdbbeare, 
« that  he  Beardmore  and  some  others  of  bia 

*  friends  had  an  intentwn  of  setting  np  a  paper 

*  in  the  city.    Shebbeare  met  Beitfdmore,  and 

*  myeelf  and  Entiek  (the  ptointiflT)  at  the  Horn 

*  tavern,  and  agreed  apon  the  aettmg  up  the 

*  papar  by  the  name  of  the  Monitor,  and  that 
« Dr.  Shebbeare  and  Mr.  Entiek  ahould  haVe 

<  900/*  a->year  each.  Dr.  Shebbeare  put  into 
«  Beardmora'a  and  Entick's  handa  some  papers, 

*  bat  before  the  papers  appeared  Beardmore 

<  sent  them  back  to  me  (Scott).  Shebbeare 
« inaisfed  On  baring  the  proportion,  of  his  salary 
«paidhim;  he  had  501.  which  I  (Scott)  fetched 
« from  Vere  and  Asgill^i  by  their  note,  which 
«  Beardmore  gare  hnn ;  Dr.  Shebbeare  npon 
«'tbi8  waa  ^ile  left  ont,  and  the  moniea  hare 
« been  oonturaed  to  Beardmore  and  Entiek 
« ever  since,  by  subscription,  as  I  supposed, 

*  iniaed  I  know  not  by  wliom :  it  has  been  con- 
« tinned  in  theae  hands  ever  since.    ShcMbeare, 

*  Deardmoie  and  Entiek  all  told  me  that  the 
'late  aldeitnan  Beckferd  ceontenanoed  the 
« paper:  they  agreed  with  me  that  the  profits 

*  of  the  paner,  paying  all  charges  belonging 

<  to  it,  should  be  aUowed  me.    In  the  paper  m 

<  the  dad  May,  called  Sqaana,  1  apprehend 
« the  character  of  Sejanus  meant  lora  Bute : 

*  the  original  mannacript  waa  in  the  hand- 
«  writing  ^  David  Meredith,  Mr.  Beardmore'a 

*  derk.  I  befote  iwseived  the  mannacript  f>r 
«  aef»al  yaara  till  very  lately  Irom  the  said 

*  hands,  and  do  tielieve  that  they  continae  atill 

*  to  wvMa  It.  Jona.  Scott,  St.  Jamca'a  Itth 
«  Ooidber  1769.' 

*  The  above  information  waa*given  volontari- 

*  Iv  before  roe,  and  signed,  in  my  presence  by 

*  Jona.  Scott.  J,  Wb8TON.' 

**  And  the  jorors  fnither  say,  that  on  the  6th 
of  Nifvembcr  1769,  the  said  informatien  was 
ahewn  to  Hie  earl  Of  H.  and  thereupon  the 
carl  did  than  make  and  'issue  hia  warrant  di- 
mated  to  the  ddiBndanto,  tben  and  atlll  being. 
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theking^a  aeawngtis,  and  dutT  sworn  to  that 
office^  for  apprebeiMling  the  plaintiff,  &e.  the 
tenor  of  whicn  warrant  produced  in  evidenon 
to  the  jnrors,   follows    in  these    TUttamrr 
words  and  figures :  •  George  Moo-    ^J^J^ 
'  tagtt  Dank,  earl  of  Halifax,  vis-    DiaiDtiiraid 
count  Sunbnry ,  and  baron  HaKfaz,    ^^^  **^ 
one  of  the  lords  of  his  majesty's 
honoittable  privy  council,  heutenant  general  of 
bia  majesty's  rarcM,  lord  lieutenant  general 
and  general  governor  of  the  kingdom  of  Ire* 
land,  and  principal  secretary  Sf  state,  &e, 
these  are  in  his  msjesty's  name  to  anthorian 
and  require  you,  taking  a  constable  to  your 
assistance,  to  make  strict  and  dlbgent  searcli 
for  John  Entiek,  the  author,  or  one  concerned 
in  writing  of  several  weekly  very  sediiboa 
papers,  intitled  the  Monitor,  or  British  Free*  , 
bolder,  N""  d57, 358,  360,  373, 376,  378, 379, 
and  380,  London,  printed  for  J.  Wilson  and 
J.  Fell  in  Pater  Noster  Row,  which  contain 
gross  and  scandalous  reflections  and  invec- 
tives upon  bia  majesty's  government,  and 
upon  both  houses  of  pariiament ;'  and  him, 
having  found  you  are  to  seise  and  apprebtfud. 
and  to  bring,  together  with  hia  books  and 
papers,,  in  safe  custody  before  me  to  be  exa- 
mined concerning  the  premisses,  and  further 
dealt  with  according  to  law ;  in  the  due  eze* 
cntion  whereof  all  mayors,  sherifis,  justices 
of  thepeace,  constables,  and  other  bis  majes- 
ty%  officers  civil  and  military,  and  lovinjor  sob* 
jeclB  whom  it  may  concern,  are  to  be  aiding 
and  assisting  to  you  as  there  shall  be  occa- 
aion ;  and  for  so  doing  this  shall  be  your  war- 
rant   Given  at  St.  James's  the  6ih  day  of 
November  176a,  in  the  third  year  of  his  ma« 
jeaty's  reign.  Dunk  Halifax.     To  Nathan 
Carrington,  James  Watson,  Thoosas  Ardran 
and  Robert  Blackmore,  four  of  his  majesty'a 
messengers  in  ordinary.'     And  the  jarom 
further  say,  the  eari  caused  this 
warrant  to  be  delivered  to  the  de-    ^^l^ 
fondants   to    be  executed.     And    *Mtetob< 
that  the  defendants  afterwards  on    J^nlttr 
the  11th   of  November  1768,  at    Jy;^^ 
11  o^doek  in  "the  day  time,  by    the  mm 
virttte  and  for  exectition   of  the    J^^bX 
warrant,   but  without   anv  con- 
stable taken  by  them  to  their  assistance,  en* 
lered  the  house  tif  the  plaintdf,  the  omer  door 
thereof  being  open,  and  the  plaintiff  bcMtf 
therein,  to  search  for  and  seize  the  pfauntm 
and  his  books  and   papers,  in  order  to  bring 
bim  and  them  before  the  eari,  according  lo  tba 
warrant;  end  the  defendants  did  then^d  Ifae 
plaintiff  there,  and  did  seine  and  apptehand 
him,  and  did  thepe  aearch  for  his  biNika  and 
papers  in  several  rooms  and  in  the  house,  and 
m  one  burean,  one  wriiiiig  desk,  and  aeveral 
drawera  of  the  plaintiff  there  in  order  to  find 
and  seine  the  same,  and  bring  them  along  wilh 
the  plaintiff  fvefore  the  earl  according  to  the  war- 
rant, and  did  then  find  and  seizetheresome  of  the 
books  and  papers  of  the  plaintiff,  and  penisedand 
read  over  aeveral  other  of  hia  papera  which 
they  found  m  the  hoiMo,  and  ebose  to  rcad^ 
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and  that  they  necessarily  contiDoed  there  id 
the  execution  of  the  warrant  four  hours,  and 
disturbed  the  plaintiff  in  bis  house,  and  then 
took  him  and  nis  said  books  and  papers  from 
thence,  and  forthwith  ga?e  notice  at  the  office 
of  the  said  secretary  of  state  is  Westminster 
unto  Lofel  Stanhope,  esq.  then  before,  and 
ttill  being  an  assistant  to  the  earl  in  the  exa- 
and  carried  nations  of  persons,  books  and  pa- 
!kc. toUMci  pers  seized  by  virtue  of  warrants 
hli^deS'  ^^  issued  by  secretaries  of  state,  aod 
vho  ia  BjA  alsp  then  and  still  bein&r  a  justice  of 
St??ffi^^by  Pf<^  'or  the  city  and  liberty  of 
fittcn*"  •Jest.  'Westminster  and  county  of  Middle- 
aad^t'ju?  sex,  of  their  having  seized  the 
lice  or  peace.  p\fin\xS,  his  books  and  papers,  and 
of  their  having  them  ready  to  be  examined, 
and  they  then  and  there  at  the  instance  of  the 
■aid  Level  Stanhope  delivered  the  said  books 
and  papers  to  him.  And  the  jurors  further 
aay,  that,  on  the  13th  of  April  in  the  first  year 
of  the  king,  bis  maiesty,  by  his  letters  patent 
under  the  great  seal,  save  and  mnted  to  the 
said  Level  Stanhope  the  office  of  law- clerk  to 
the  secretaries  of  stat'e.  And  the  king  did  there- 
by ordain,  constitute  and  appoint  the  law-clerk 
to  attend  the  offices  of  his  secretaries  of  state, 
in  order  to  take  the  depositions  of  all  such  per- 
sons whom  it  may  be  necessary  to  examine 
upon  affairs  which  might  concern  the  public, 
&c.  (and  then  the  verdict  sets  out  the  letters 
patent  to  the  law- clerk  in  hac  verba)  as  by  the 
fetters  patent  produced  in  evidence  to  the  jurors 
appears.  And  the  jurors  further  say,  tbiat 
Level  Stanhope,  by  virtue  of  the  said  letters 
patent  long  before  the  time  when,  Scd,  on  the 
ISth  of  April  in  the  first  year  of  the  king  was, 
and  ever  since  hath  been  and  still  is  law -clerk 
to  the  king's  secretaries  of  state,  and  hath  exe- 

Tbtt  tlie  Hke     <^^^^  ^^^  ^^^  ^^^  ^^^  lin^^*     And 

SS3"ii«j*'*    **'®  jurors  further  say,  that  at  dif- 
!  tbe  Rcfoto-      ferent  times  from  the  time  of  the 
tioih  Revolution  to  this  present  time, 

:   the  like  warrants  with  that  issued  against  the 
,  plaintiff,  have  been  frequently  granted  by  the 
I   secretaries  of  state,  and  execut^  by  the  mes- 
sengers in  ordinary  for  the  time  heiog,  and 
that  each  of  the  defendants  did  respectively 
take  at  the  time  of  being  appointed  messengers, 
tbe  usual  oath,  that  he  would  be  a  true  servant 
to  the  king,  &c.  in  the  place  of  a  messenger  in 
™  ;j,  ^    ordinary,  &c.    And  the  jurors  fur- 
made  bf  ther  say,  that  no  demand  was  ever 
cwSfite  '    ™»^e  o""  left  at  tbe  usual  place  of 
•Jw'rfllinu?     *"ode  of  the  defendants,  or  any  of 
.kriDKhiiac-     them,  by  the  plaintiff,  or  his  at- 

Sx  mi'ta       *®™ey  ®^  *8^*  »«>  writing  of  tbe 
after  thefacit    perusal  and  copy  of  the  said  war- 

uSinxl  ^    nuit,  so  issued  against  the  plaintiff 

as  aforesaid,  neither  did  tbe  plaintiff  commence 

or  bring  his  said  action  against  the  defendants, 

or  any  of  them,  within  six  calendar  months 

next  mer  the  several  acts  aforesaid,  and  each 

of  them  were  and  was  done  and  committed  by 

them   as  aforesaid;    but  whether,  upon  the 

whole  matter  as  aforesaid  by  the  jurors  foui^d, 

'  ths  B^  defendants  are  guilty  of  the  trespass 


herein  before  particularly  specified  in  breaking 
and  entering  the  house  of  the  plaintiff  in  tbe 
declaration  mentioned,  and  continuing  there 
for  four  hours,  and  all  that  time  disturbing  the 
plaintiff  in  the  possession  thereof,  and  searching, 
several  rooms  therein,  and  one  bureau,  one 
writinff  desk,  and  several  drawersof  the  .plain- 
tiff in  his  house,  and  reading  over  and  examin- 
ing several  of  his  papers  there,  and  seizing, 
taking  and  carrying  away  some  of  his  books 
and  papers  there  found;  or  the  ^^^^ 
said  plaintiff  oaght  to  mamtain  bis  dktcoaciuda 
said  action  against  them  ;  the  no^foT' 
jurors  are  altogether  ig^oraDt^  and 
pray  the  advice  of  the  Court  thereupon.  And 
if  upon  the  whole  matter  aforesaid  by  tbe 
jurors  found,  it  shall  seem  to  tbe  Court  that  Ibe 
defendants  are  guilty  of  the  said  trespsss,  sad 
that  the  plaintiff  ought  to  maintain  his  action 
aigainst  tnem,  the  jurors  say  upon  their  said 
oath,  that  the  defendants  are  guilty  of  tbe  said 
trespass  in  manner  and  form  as  the  plaintiff 
hath  thereof  complained  against  them;  and 
they  assess'  the  uamages  of  the  Dunafa 
plaintiff  by  occasion  thereof,  be-  ^'^ 
sides  hia  costs  and  charges  by  him  aboot  his 
suit  in  this  behalf  laid  out  to  300/.  and  for 
those  costs  and  charges,  to  40i.  But  if  npoi» 
the  whole  matter  by  the  jurors  found,  it  snaii 
seem  to  the  Court  that  the  said  defendants  are 
not  guilty  of  the  said  trespass ;  or  that  the 
plaintiff  ought  not  to  maintain  his  action  against 
them ;  then  the  jurors  do  say  upon  their  oath 
that  the  defendants  are  not  guilty  of  the  said 
trespass  in  manner  and  forna  as  the  plaintiff 
hath  thereof  complained  against  them. 

*'  And  as  to  the  last  issue  on  the    fuiuttme 
second  special  justification,  the  jury    ^^^ 
found  for  the  plaintiff,  that  the  de-    p  '   ' 
fendants  in  their  own  wrong  broke  and  entered^ 
and  did  the  trespass,  as  the  plaintiff  ui  bis  re- 
plication has  alleged." 

This  Special  Verdict  was  twice  solemnly  ar- 
gued at  the  bar ;  in  Easter  Term  last  by  Ser- 
jeant Leigh  for  the  plaintiff,  and  Burland,  one 
of  the  king's  Serjeants,  for  the  defendants ;  and 
in  this  present  term  by  se^eant  Glynn  for  the 
plaintiff,  and  Nares,  one  of  the  king's  serjesotii 
for  the  defendants. 

Eoiter  Term,  5  Geo:  3. 

Counztlfor  the  Plaintiff.  At  tbe  trial  of  this 
cause  the  defendants  relied  upon  two  defences; 
Ist,  That  a  secretary  of  sUte  as  a  justice  or 
conservator  of  the  peace,  and  these  messengers 
acting  under  his  warrant,  are  within  tlie  sta- 
tute of  the  24th  of  Geo.  2,  c.  44,  which  enaetsi 
(among  other  things)  that  '  no  action  shall  be 

*  brought  against  any  constable  or  other  oBcetf 

*  or  any  person  acting  by  his  order  aod  in  his 

*  aid,  for  any  thing  done  in  obedience  to  tbe  war- 
'  rant  of  a  justice,  until  demand  bath  been  made 
<  or  left  at  the  usual  place  of  his  abode  by  ths 
'  party,  or  by  his  attorney  in  writing  signed  by 

*  the  party,  demanding  tbe  same,  or  tbe  perusal  ^ 
'  and  copy  of  such  warrant,  and  the  same  bath 

'  beea  rerased  or  neglected  for  six  days  sttir 
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*  such  demand,*  and  that  no  demand  was  ever 
made  bj  the  plaintiff  of  a  perusal  or  €opy  of 
the  warrant  in  this  case,  accerdingf  to  that 
statute,  and  therefore  he  shall  not  have  this 
miction  against  the  defendants,  who  are  merely 
ministerial  officers  acting  under  the  secretary 
of  state,  who  is  a  justice  and  conserrator  of  the 
peace.  9dly,  That  the  warrant  under  which 
the  defendants  acted,  is  a  legal  warrant,  and 
that  they  well  can  justify  what  they  have  done 
by  virtue  thereof,  lor  tnat  at  many  different 
tnnes  from  the  time  of  the  Revolution  till  this 
time,  the  like  warrants  with  that  issued 
against  the  plaintiff  in  this  case  have  been 
granted  by  secretaries  of  state,  and  executed 
by  the  messengers  in  ordinary  for  the  time 
beiog. 

As  to  the  first.  It  is  most  clear  and  mani* 
fesi  upon  this  verdict,  that  the  earl  of  Halifax 
acted  as  secretary  of  state  when  he  granted  the 
warrant,  and  not  merely  as  a  justice  of  the 
peace,  and  therefore  cannot  be  within  the  sta- 
'  tote  24  Geo.  2,  c.  44,  neither  would  he  be 
within  the  statute  if  he  was  a  conservator  of 
the  peace,  such  person  not  being  once  named 
therein ;  and  there  is  no  book  in  the  law  what- 
ever, that  ranks  a  secretary  of  state  quasi 
secretary,  among  the  conservators  of  the  peace, 
lismbert,  Coke,  Hawkins,  lord  Hale,  Sec,  &c. 
none  of  them  take  any  notice  of  a  secretary 
of  state  being  a  conservator  of  the  peace,  and 
until  of  late  days  he  was  no  more  indeed  than 
a  mere  clerk.  A  conservator  of  the  peace  had 
no  more  power  than  a  constable  has  now,  who 
is  a  conservator  of  the  peace  at  common  law. 
At  the  time  of  making  this  statute,  a  justice  of 
peace,  constable,  headborough  and  other  officers 
of  the  peace,  bor^holders  and  tithingmen,  as 
well  as  secretary  of  state,  conservator  of  the 
peace,  and  messenger  in  ordinary,  were  all 
very  well  known*;  and  if  it  had  been  the  intent 
of  the  statute,  that  a  secretary  of  state,  conser« 
vator  of  the  peace,  and  messenger  in  ordinary, 
•hoold  have  been  within  the  statute,  it  would 
have  mentioned  all  or  some  of  them ;  and  it 
not  haring  done  so,  they  cannot  be  within  it. 
A  messenger  certainly  cannot  be  within  it,  who 
is  nothing  nftore  than  a  noere  porter,  and  lord 
Halifez's  footmen  might  as  well  be  said  to  be 
4>ffioer8  within  the  statute  as  these  defendants. 
Besides,  the  verdict  finds  that  these  defendants 
executed  the  warrant  without  taking  a  constable 
to  their  assistance.  This  disobedience  will  not 
only  take  them  out  of  the  protection  of  the 
-fltatote,  (if  they  bad  been  within  it),  but  will 
also  disable  them'  to  justify  what  they  have 
done,  by  any  plea  whatever.  The  office  of 
these  defendants  is  a  place  of  considerable 
profit,  and  as  unlike  that  of  a  constable  and 
dthingman  as  can  be,  which  is  an  office  of 
burthen  and  expence,  and  which  he  is  bound  to 
^xecute  in  person,  and  cannot  substitute  another 
ill  hit  room,  though  he  may  call  persons  to  as- 
Mbt  him.  1  Hale's  P.  C.  581.  This  warrant 
is  more  like  a  warrant  to  search  tor  stolen 
goods  and  to  seize  them,  than  any  other  kind  of 
warranty  which  ought  to  be  directed  to  con- 
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stables  and  other  public  officers  which  the  law 
Ukes  notice  of.  (4  Inst.  176.)  d  Hale's  P. 
C.  149,  150.  How  much  more  necessary  in 
the  present  case  was  it  to  take  a  constable  to  the 
defendants'  assistance.  The  defendants  have 
also  disobeyed  the  warrant  in  another  matter : 
being  commanded  to  bring  the  plaintiff,  and 
his  books  and  papers  before  lord  Halifax,  they 
carried  him  and  them  before  Lovel  Stanhope, 
the' law-cleric ;  and  though  heisajnstice  of 
the  peace,  that  a?ails  nothing ;  tor  no  single 
justice  of  peace  ever  claimed  a  right  to  issue 
such  a  warrant  as  this,  nor  did  he  act  therein 
as  a  justice  of  peace,  bat  as  the  law-clerk  to 
lord  Halifax.  The  information  was  made 
before  justice  Weston.  The  secretary  of  state 
in  this  case  never  saw  the  accuser  or  accused. 
It  seems  to  ha?e  been  below  bis  dignity.  The 
names  of  the  officers  introduced  here  are  not  to 
be  found  in  the  law-books,  from  the  first  year- 
book to  the  present  time. 

As  to  the  second.  A  power  to  issue  such 
a  warrant  as  this  is  contrary  to  the  genius  of 
the  law  of  England ;  and  even  if  they  had  found 
what  they  searched  for,  they  could  not  have 
justified  under  it.  But  they  did  not  find  what 
they  searched  for,  nor  does  it  appear  that  the 
plaintiff  was  the  author  of  any  of  the  supposed 
seditious  papers  mentioned  in  the  warrant ;  so 
that  it  now  appears  that  this  enormous  trespass 
and  violent  proceeding  has  been  done  upon  mere 
surmise.  But  the  verdict  says,  anch  warrants 
have  been  granted  by  secretaries  of  state  ever 
since  the  Revolution.  If  they  have,  it  is  high 
time  to  put  an  end  to  them ;  for  if  they  are 
held  to  be  legal,  the  liberty  of  this  country  is  at 
an  end.  It  is  the  publishing  of  a  libel  which  is 
the  crime,  and  not  the  having  it  locked  up  in  a 
private  drawer  in  a  man's  study.  But  if  having 
It  in  one's  custody  was  the  crime,  no  power 
can  lawfully  break  into  a  man's  house  and 
study  to  search  for  evidence  against  him.  This 
would  be  worse  than  the  Spanish  inquisition ; 
for  ransacking  a  man*s  secret  drawers  and 
boxes,  to  come,  at  evidence  against  him,  is 
like  racking  his  body  to  come  at  his  secret 
thoughts.  The  warrant  is  to  seize  all  the 
plaintifTs  books  and  papers  without  exception, 
and  carry  them  before  lord  Halifax.  What  f 
Has  a  secretary  of  state  a  right  to  see  all  a  man's 
private  letters  of  correspondence,  family  con- 
cerns, trade  and  business?*  This  would  b^ 
monstrous  indeed  t  and  if  it  were  lawful,  n# 
man  could  emlure  to  live  in  this  country,    la 

*  Mr.  Burke  in  his  Short  Account  of  a  late 
short  Administration,  (this  administration  came 
into  employment  under  the  mediation  of  the 
duke  of  Cumberland,  son  to  George  the  second, 
in  July  1765,  and  was  removed  in  July  1766 : 
during  its  continuance  in  office  the  marquis  of 
Rockingham  was  First  Lord  of  the  Treasury^ 
and  Mr.  Dowdeswell  Chancellor  of  the  Exche- 
quer) says,  '  The  lawful  secrets  of  business 
and  friendship  were  rendered  inviolable  by 
the  Resolution  for  condemning  the  seizure  of 
papeci,'     See  N^w  Pari.  Hist,  vol,  16,  p.  S07« 
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lli^cMe  of  acearob-wtrrant  for  ttokn  goodv,  it 
ii  never  fraotedy  faot  upon  tho  stroDjgpett  evi- 
deaoc  that  a  felony  baa  been  comaikted,  and 
that  cbe  goods  are  secreted  ioiiich  a  house; 
and  it  is  to  seioesoch  goods  as  were  stoleo,  not 
all  the  goods  ia  the  bouse ;  but  if  stolen  goods 
nre  oat  ibund  there,  all  who  entered  with  the 
warrant  are  trespassers.  Howerer  frequently 
these  warrants  have  been  created  since  the  R^ 
▼olutbn,  that  will  not  make  them  lawful ;  for 
if  they  were  nnressonable  or  unblwfui  when 
first  granted,  no  usage  or  contuioance  aan 
make  them  good.  Even  customs,  which  have 
been  used  time  out  of  mind,  have  been  often 
adjudged  Toid,  as  being  unreasonable,  contrary 
to  common  right,  or  purely  against  law,  if 
upon  considering  their  nature  and  quality  they 
ahaH  be  ibund  mjurious  to  a  multitudie,  ana 
pr^dicial  to  the  commonwealth,  and  to  have 
their  commencement  (for  the  moat  part)  through 
the  oppression  and  extortion  of  lords  and  gieat 
men.  Davis  38  b.  These  warrants  are  not 
by  costom ;  they  go  no  farther  back  than 
eighty  years ;  and  most  amazing  it  is  they 
have  never  before  this  time  been  opposed  or 
controverted,  considering  the  great  men  that 
hkve  presided  in  the  Kiog's-b^ch  since  that 
time.  But  it  was  reserved  for  the  honour  of 
this  Court,  which  has  ever  been  the  protector 
of  the  liberty  and  properb^  of  the  sulyect,  to 
deqiolish  this  monster  of  oppEession^  and  to 
tsar  into  rags  thia  remnant  of  Star-chambar 
tyranny. 

Caumelfar  the  Drfendanti.  I  am  net  at  all 
alarmed,  if  this  power  is  established  to  be  in 
the  secretaries  of  state.  It  has  been  used  in 
the  best  of  timci*  often  since  the  Revolution.  I 
ahall  aiyoe,  first,  that  the  taeratary  of  state 
has  pow«r  to  grant  these  warrants;  and  if  I  can- 
not maintain  tluSi  I  must,  secondly,  shew  that 
by  the  slitnte  34  Geo.  S,  c  M,  this  action  docs 
Dot  lie  against  the  defendants  the  messengers, 
i.  A  secretary  of  st^  has  the  sanm  powerto 
commit  for  treason  as  a  justice  of  peace.  'Ken- 
dall and  Roe,*  Skin.  696.  1  Salk.  846,  S.  C.  1 
lord  Baym.  65.  6  Mori.  78,0.  C.  Sir  William 
Wyndham  was  committed  by  James  8Canh<^, 
■ecrelary  of  state,  to  the  Tower,  for  high  trea- 
aon  the  7th  of  October,  1715.  See  the  esse  1 
Stra.  a.  And  serjeant  fiawkins  says,  it  ia  eer- 
tain,  that  the  privy  coonol,  or  any  one  or  two 
i»f  them,  or  a  sacratary  of  state,  may  lawfully 
aonimitf  persons  for  treason,  and  for  other 

"•  See  this  Case,  m  ToL  IS,  p.  1S99. 
f  With  respect  to  the  .nower  nf  a  secretary 
•f  state  to  commit,^ see  the  Gases. of  Wilkesi 

S.4X&S,  of  this  velttUM,  and  of  J^esch. against 
[aney  and  others,  p.  1008  of  vthis  volume. 
*<  If  we  ste  toleam  from  theiecords  in  ceuris 
of  justice,  and  from  the  recennd  psicticr  at  all 
times  what  ia  the  law  of  the  land,  I 'have  no 
dhfiieulty  in  saying  that  the  secretaries  of  state 
Ibave  the  right  to  commit.  Tins  right  was  net 
«ven  ^oiibtMl  by  lord  •  Camden,  who  ^pressed 
j».griatffudety  for.thaljyktl|r  jof  Iha  wkjiMm 
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offences  i^inst  the  state,  as  in  all  ages  they 
have  done.  9  Hawk.  P.  C.  117,  sect  4.  iLeoox 
70, 7 1.  Carth.  S91.  <  L^on.  175.  If  it  ie  clear 
that  a  secretary  of  state  may  commit  for  trea- 
son and  other  ofienceo  against  the  stale,  he  cai^ 
tainly  may  coounit  for  a  seditions  libel  againat 
the  gosernment;  Cor  there  can  hardly  be  % 
greater  olence  against  the  state,  esoept  actual 
treason.  A  secretary  of  state  is  within  thn 
Habeas  Corpus  Aot»  But  a  power  to  commit 
without  a  power  to  issue  his  warrant  to  aein# 
the  offender  and  the  libel  would  be  nothing ;  aa 
it  oMist  be  concluded  that  he  has  the  same 
power  upon  information  to  issue  a  warrant  to 
search  for  and  seize  a  seditious  libel,  and  ita 
author  and  publisher,  as  a  justice  of  peace  has 
for  granting  a  warrant  to  search  for  stolen  goods, 
nipon  an  information  that  a  theft  has  been  com- 
mitted, and  that  the  goods  are  cooceaM  in  such 
a  place;  in  whicb  case  the  constables  anri 
officers  awistiog  him  in  the  search,  mav  bnak 
open  doom,  boxm^  6(c.  to  come  at  such  stolen 
goods.  Snpposing  the  practice  of  grantmg' 
warrants  to  soaicb  for  libds  against  the  stale  ha 
admitted  to  be  an  evil  in  particular  caries,  yet  ta 
let  such  libellers  escape,  wbo  endeavour  toraiaa 
rebellion,  is  a  greater  evil,  and  may  be  com* 
pared  to  the  «'eaaon  of  Mr.  Justice  Foster  in  tba 
Caseof  Presiiitg,  tVol.  18,  p.  ISSS,]  where  h« 
says, '  llhat  war  is  amat  evil,  but  it  is  chosen 
to  avoid  a  greater.  The  practice  of  pressing  in 
one  .of  the  miscbiefo  war  brings  with  it ;  bat  ia 


is  a  maum  in  law  and  good  policy  too,  that  ail 
private  miiehiefii  most  be  boirne  with  patience^ 
for  preventing  a  national  calamity^  4bc' 

8.  Supposing  there  is  a  defect  of  jurisdiotiov 
in  the  seoretary  of  state,  yat  the  defondanlaaie 
within  the  Stat.;  94  Geo.  IS,  c.  44,  and  though 
not  within  the  woids,  yet  they  are  within  the 
reason  of  .it.  That  it  is  not  unusual  in  acta  «f 
parliament  to  comprehend  by  conitniction  a 
generaJitjr,  whore  axpcim  mention  is  made  onif 
of  a  particnlar.  The  statute  of  Circumapecie 
agatii  jsonoerning  the  bishop  of  Norvich  cs- 
lends  to.  all  bishops.  Fitz.  Prohibition  3,  and 
$  last,  on  this  statute,  S5  Edw.  3,  c.  enaUea 
the  ittcumbetti.to  plead  in  ^iiars  m^ediif  to  tim 
king's  suit.  This  also  extends  to  the  salts  of 
all  pemms,  38  £.  S»  31.  The  act  1  Ric.  S,  or- 
ilains  that  the  warden  of  the  Fleet  ahall  net 
permit  pnsoaees  in  execution  to  go  out  of  jiit'* 
son  by  nail  or  hasten,  yet  it  is  luyudged  that 
this  act  esUends  la  all  gaolers.  Piowd.  Com. 
ttse  of  Piatt,  35  b.  The  stat.  de  tUrnii,  amdi^ 
iimMlibta  ezlenda  to  all  other  limitations  in  tafl 
not  ithere  particolarly  mentioned,  and  the  like 
construction  has  been  pot  upon  several  other 


:any  man  ;  indeed  it  has  been  thought  by 
persons  eminent  in  our  possession,  who  hana 
considered  the  point  since^that  be  rather  oveiv 
stepped  the  Uceof  the  law  in  the  Case  of  R. 
9.  Wilkes^  and  certainly  if  that  judtanent  can 
be  supported,  many  other  cases  mat  naTe  been 
solemnly  determined,  cannot  be  reconciled  srath 
it."  Per  Und  Kenyooy  C.  J.  in  the  Gaaa  af  tiv» 
Kiag  against  Ik^aid,  7  T,  Rep.  743. 
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ilatutes.  Tho.  Joneg  62.  The  stat.  7  Jac.  1, 
e.  5,  the  word  *  constable'  therein  extends  to  a 
depoty  constable.  Moor  845.    These  messen- 

5ers  in  ordinary  have  always  been  consi- 
ered  as  officers  of  the  secretary  of  state, 
and  a  conuuitment  may  be  to  their  custody,  as 
in  sir  VV.  Wyndham's  case.  A  justice  of  peace 
may  make  a  constable  pro  hoc  vice  to  execute 
a  warrant,  who  would  be  within  the  stat.  S4 
Geo.  d.  So  if  these  defendants  are  not  consta- 
bles, yet  as  officers  they  have  power  to  execute 
t  warrant  of  a  justice  of  fieace.  A  conktable  may, 
bot  cannot  be  compelled  to  execute  a  warrant 
out  of  his  jurisdictioD.  Officers  acting  under 
csloQr  of  office,  tbougfh  doing  an  illegal  act,  are 
within  this  statute.  Vaugh.  113.  So  that  oo  de- 
mand ha?io{f  ever  been  made  of  the  warrant, 
nor  any  action  commenced  within  six  months, 
the  plaintiff  has  no  right  of  action.  It  was 
flud,  that  a  oonsenrator  of  the  peac«  had  no 
more  power  than  a  constable  nas  now.  I 
answer,  they  had  power  to  bind  over  at 
common  law,  but  a  constable  has  not.  Dal- 
tan,  cap.  1. 

Counulfor  the  Plaintiffs  in  reply.  It  is 
said,  this  has  been  done  in  the  bc«t  of  times 
ever  sboe  the  Revolution.  The  conclusion 
from  thence  is,  that  it  is  the  more  inexcusable, 
because  done  in  the  best  of  times,  in  an  cera 
when  the  common  law  (which  had  been 
tnmpled  under  the  foot  of  arbitrary  power)  was 
revived.  We  do  not  deny  but  the  secretary  of 
state  hath  power  to  commit  for  treason  and 
other  <^ence8  against  the  state;  but  that  is 
not  tbe  present  case,  which  is  breaking  into  the' 
boose  of  a  subject,  breaking  into  bis  drawers 
aad  boxes,  ransacking  all  the  rooms  in  his 
bouse,  and  prying  into  all  his  private  affairs. 
But  it  is  said,  if  the  secretary  of  state  has 
power  to  conamit,  he  has  power  to  search,  &c. 
as  in  the  case  of  stolen  goods.  This  is  a  false 
osDsequence,  and  it  might  as  well  be  said  he 
has  a  power  to  torture.  As  to  stolen  goods,  if 
tbe  officers  find  none,  have  they  a  right  to  take 
ftway  a  man's  goods  which  were  not  stolen  ? 
Pressing  is  said  to  be  a  dangerous  power,  and 
yet  it  has  been  allowed  for  the  benefit  of  the 
state.  But  that  is  only  the  argument  and  opi- 
nion of  a  single  judge,  from  ancient  history 
and  records,  in  times  when  the  lower  part  of 
the  subjects  were  little  better  than  slaves  to 
their  lorda  and  great  men,  and  has  not  been  al- 
lowed to  be  lawful  without  an  act  of  parliament 
since  the  time  of  the  Revolution.  Tbe  stat. 
94  €reo.  2,  has  been  compared  to  ancient 
statutes,  naming  particular  persons  and  dis- 
tricts, which  have  been  construed  to  extend  to 
many  others  not  named  therein ;  and  so  the 
defendants,  though  no  such  officers  are  men- 
tioned, by  tike  reason,  are  within  the  statute  of 
24  Geo.  2.  But  the  law  knows  no  such  officers 
as  messengers  in  ordinary  to  tbe  king.  It  is 
said  the  Habeas  Corpus  Act  extends  to  com- 
mitments by  secretanes  of  state,  though  they 
are  not  mentioned  therein.  TVne,  but  that 
sutute  was  made  to  protect  the  innocent 
TOL.X£& 


against  illegal  and  arbitrary  power.  It  is  saidf 
the  secretary  of  state  is  a  justice  of  peace,  and 
the  messengers  are  his  officers.  Why  then  did 
the  warrant  direct  them  to  take  a  constable  to 
their  assistance,  if  they  were  themselves  tbe 
proper  officers  ?  It  seems' to  admit  they  were 
not  the  proper  officers.  If  a  man  be  made  an 
officer  for  a  special  purpose  to  arrest  another, 
he  must  shew  his  authority ;  and  if  he  refuses, 
it  is  not  murder  to  kill  him.  But  a  constable  or 
other  known  officer  in  the  law  need  not  shew 
his  warrant. 

* 
Lord  Chief  Justice,  I  shall  not-  give  any 
opinion  at  present,  because  this  case,  which  is 
of  the  utmost  consequence  to  the  public,  is  to 
be  argued  again.  I  shall  only  just  mention  a 
matter  which  has  slipt  the  sagacity  of  tha 
counsel  on  both  sides,  that  it  may  be  taken 
notice  of  upon  the  next  argument.  Suppose  a 
warrant  which  is  against  law  be  granted,  such 
as  no  justice  of  peace,  or  other  magiatrate  high 
or  low  whomsoever,  has  power  to  issue,  whe- 
ther that  magistrate  or  justice  who  grants  such 
warrant,  or  the  officer  who  executes  it,  u  within 
tbe  stat.  24  Geo.  3,  c.  44.  To  put  one  case 
(among  an  hundred  that  might  happen) :  sup- 
pose a  justice  of  peace  issues  a  warrant  to 
search  a  house  for  stolen  goods,  and  directs  it 
to  four  of  his  servants,  who  search  and  ^nd  no 
stolen  goodSj  but  seize  all  tbe  books  and  papers 
of  the  owners  of  the  house,  whether  in  such  a 
case  would  the  justice  of  peace,  his  officers  or 
servants,  l>e  within  the  stat  34  Geo.  3.  P  I  de- 
sire that  every  point  of  this  case  may  be 
argued  to  the  bottom,  for  I  shall  think  my- 
seu  bound,  when  I  come  to  give  judgment,  to 
give  my  opinion  upon  every  point  m  the  case. 

Mich.  6  Geo.  3. 

Counsel  fir  the  Plaintiff  on  the  second  ,ar]^n« 
ment.  If  the  secretary  of  state,  or  a  privy 
counsellor.  Justice  of  peace,  or  other  magis- 
trate whatever,  have  no  legal  power  to  erant 
the  warrant  in  the  present  case,  it  will  follow, 
that  the  magistrate  usurping  such  an  illegal 
power,  can  never  be  construed  to  be  within  the 
meaning  or  reason  of  the  statute  of  34  Geo.  8, 
c.  44,  which  was  made  to  protect  justices  of 
tbe  peace,  &c.  where  fhey  made  blunders,  or 
erred  in  judgment  in  cases  within  their  juris- 
diction, and  not  to  give  them  arbitrary  power 
to  issue  warrants  totally  illegal  from  beginning 
to  end,  and  in  cases  wherein  they  bad  no  juris- 
diction at  all.  If  any  such  power  in  a  secre- 
tary of  state,  or  a  privy  counsellor,  had  erer 
existed,  it  would  appear  from  our  law-books. 
All  the  ancient  books  are  silent  on  this  head. 
Lambert  never  once  mentions  a  secretary  of 
state.  Neither  he  nor  a  privy  counsellor,  wer« 
ever  considered  as  magistrates.  In  all  the  ar* 
guments  touching  the  Star-Chamber,  and  Peti- 
tion of  Right,  nothing  of  this  power  was  ever 
dreamt  of.  State- commitments  anciently 
were  either  per  inafic{a<um  regis  in  person,  or 
by  warrant  of  several  of  the  priv^  counsellors 
in  tbe  plural  number.    The  king  has  this 
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power  ID  a  particular  mode,  tiz.  by  the  advice 
of  his  pri?y  coiiudil>  who  are  to  be  answerable 
to  the  people  if  wroog  is  done.  He  has  do 
Other  way  bat  iu  council  to  signify  his  man- 
date. In  the  Case  of  the  Se^en  Btshoiis,  this 
matter  was  insisted  Upon  at  the  bar,  when  the 
Court  presumed  the  commitment  of  them  was 
by  the  advice  of  the  pri^y  council ;  but  that  a 
■logfle  privy  counsellor  had  this  power,  was 
Dot  contended  for  by  the  crown-lawyers  then. 
This  Court  will  require  it  to  be  shewn  that  there 
have  been  ancient  commitments  of  this  sort. 
Neither  the  secretary  of  state,  or  a  pri?y  coun- 
tellor,  ever  claimed  a  right  to  administer  an 
oath,  but  they  employ  a  person  as  a  law-clerk, 
who  is  a  justice  of  peace,  to  administer  oaths, 
and  take  recognizances.  Sir  Biirth.  Shower, 
in  Kendall  and  Roe's  case,  insisted  they  ncTer 
had  such  power.  It  would  be  a  solecism  in 
our  law  to  say,  there  is  a  person  who  has 
power  to  commit,  and  has  not  power  to  exa- 
mine on  oath,  and  bail  the  party.  Therefore 
whoever  has  power  to  commit,  nas  power  to 
bail.  It  was  a  question  formerly,  wnether  a 
constable  as  an  anci«^nt  conservator  of  the 
peace  should  take  a  recognizance  oi^  bond.  In 
the  time  of  queen  Elizabeth  there  was  a  case 
wherein  some  of  the  judges  were  of  one  opi- 
nion- and  some  of  another.  A  'secretary  of 
state  was  80  inoonsiderable  formerly,  that  he  is 
not  mentioned  in  the  statute  of  tcandalum  mag- 
natum,  Hitf  office  was  thought  of  no  great  im- 
|)ortance.  He  takes  no  oath  of  office  as  secre- 
tary of  state,  gives  no  kind  of  security  for  the 
exercise  of  such  judicial  power  as  be  now 
usurps:  If  this  was  an  ancient  power,  it  must 
have  been  annexed  to  his  office  anciently ;  it 
cannot  be  now  given  to  him  by  the  king.  The 
king  cannot  make  two  chief  justices  of  the 
Common-Pleas ;  nor  could  the  king  pat  the 
ffreat  seal  in  commission  before  an  act  of  par- 
liament was  made  for  that  purpose.  There 
was  only  one  secretary  of  state  formerly :  there 
are  now  two  appointed  by  the  Idn&f.  If  they 
have  this  power  of  magistracy,  it  should  seem 
to  require  some  law  to  be  made  to  give  that 
power  to  two  secretaries  of  state  which  was 
formerly  in  one  only.  As  to  commitments 
per  niandatum  regisy  see  Stannf.  PI.  Coron.  73. 
4  Inst.  c.  5,  court  of  Star-Chamber.  Admit- 
ting they  have  power  to  commit  in  high  trea- 
son, it  will  not  follow  they  have  newer  to  com- 
mit for  a  misdemeanor.  It  is  or  necessity  that 
they  can  commit  in  high  treason,  whida  re- 
quires immediate  interposition  for  the  benefit  of 
the  public.  In  the  case  of  commitment  by 
Walsingham  secretary  of  state,  1  Leon.  71,  it 
was  returned  on  the  Habeas  Corpus  at  last, 
that  the  partj^  was  committed  <  ex  sententia  et 
*  nmndato  totius  concilii  privati  domirieeregins.' 
Because  he  found  be  had  not  that  power  of 
himself,  he  had  recourse  to  the  whole  privy 
council's  power,  so  that  this  case  is  rather  for 
the  plaintiff.  Commitment  by  the  H igh.  Com- 
mission Court  of  York  was  declared  by  parlia- 
ment Illegal  from  the  beginning ;  so  in  the  Case 
tf  Ship-Money  the  parliament  dedaredit  illegal. 


Coumel  for  the  Defendant%  on  the  second 
argument.  The  most  aulejodges  and  adtocates, 
ever  since  the  Revolution,  seem  to  haveagreedf 
that  the  secretaries  of  state  have  this  power. to 
commit  for  a  misdemeanor.  Secretaries  of 
state  have  been  looked  upon  in  a  very  high 
light  for  two  hundred  years  past.  37  H.  8,  c. 
11.  Their  rank  and  place  is  settled  by  31  H. 
8,  c.  10.  4  Inst.  362,  c.  77,  of  Precedency.  4 
Inst.  56.  Selden's  Titles  of  Honour,  c.  Omcers 
of  State.  So  that  a  secretary  of  state  is  some- 
thing more  than  a  mere  clerk,  as  was  said. 
Minshew  verb.  Secretary.  He  is  *  ^  secretio* 
ribus  consiliis  domini  re^is.'  Serjeant  Pea- 
gelly  moved,  that  sir  William  Wyndnam  roi|lit 
be  bailed.  If  he  could  not  be  committed  by 
the  secretary  of  state  for  something  less  than 
treason,  why  did  he  move  to  have  him  bailed? 
Tiiis  seems  a  concession  that  he  might  be  com- 
mitted in  that  case  for  -  something  less  thaa 
treason.  Lord  Holt  seems  to  ligree  t)iat  a 
commitment  by  a  secretary  of  state  is  fgaoA. 
Skin.  598.  1  lord  Raym.  65.  There  is  no 
case  in  the  books  that  says  in  what  cases  a  se- 
cretary of  state  can  or  cannot  commit;  by 
what  power  is  it  that  he  can  commit  in  the  cast 
of  treason,  and  in  no  other  case  ?  The  resolu- 
tion of  the  House  of  Commons  touching  the 
Petition  of  Right,  [Selden  last  volume,-  Parlia- 
mentary History,  vol,  2,  p.  374.]  Secretary 
Coke  told  the  Lords,  it  was  his  duty  to  com- 
mit by  the  king's  command.  Yoxley's  case, 
Carth.  291»  he  was  committed  by  the  secretair 
of  state  on  the  statute  of  Elizabeth  for  refusi^l 
to  answer  whether  he  was  a  Roinisb  priest. 
The  Queen  and  Derby,  Fortescue's  Reports, 
140,  the  commitment  was  by  a  secretary  of 
state,  Mich.  10  Annee,  for  a  libel,  and  held 
good.  (Note.  Bathurst  J.  said  he  had  seen 
the  Habeas  Corpus  and  the  Return,  and  that 
this  was  a  commitment  by  a  secretary  of  stale.) 
The Kingand Earbury,  Mich.  7 Geo.  2, 3  Bar- 
nard 346,  was  a  motion  to  discharge  a  recog- 
nizance entered  into  for  writing  a  paper  called 
The  Royal  Oak.  Lord  Hardwicke  said  it  wtf 
settled  in  Kendall  and  Roe's  case,  that  a  secre- 
tary of  state  might  apprehend  persons  sus- 
pected of  treasonable  practices ;  and  there  are 
a  great  number  of  precedents  in  the  Crown-of- 
fice of  commitments  by  secretaries  of  state  for 
libels  against  the  government. 

After  time  taken  to  consider,  Lord  Carodeoi 
Lord  Chief  Justice,  delivered  the  Judgment 
of  the  Court  for  the  Plaintiff,  in  the  foHowmg 
words : 

X.  C.  J.  This  record  hath  set  up  two  de- 
fences to  the  action,  on  both  of  which  the  Ue- 
feiidanta  have  relied.  ,. 

The  first  arises  from  the  facta  disclosed  m 
the  special  verdict;  whereby  the  dcfendantt 
put  their  case  upon  the  statute  of  24  y^' ?l 
insisting,  that  they  have  nothing  to  do  wilU  i»» 
legality  of  the  warranto,  but  that  they  oiigM 
to  have  been  acquitted  as  officers  wuhm  tut 
meaning  of  that  act* 
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The  Koond  defence  stands  upon  the  legpaltty 
<ii  the  warrants ;  for  this  being  a  justification 
-at  oomnnon  law,  the  officer  is  answerable  if  the 
magistrate  has  no  jurisdiction. 

These  two  defences  have  drawn  seTeral 
]M>int8  into  question,  upon  which  the  pubKc,  as 
well  as  the  parties,  have  a  right  taonr  opinion. 

Under  the  first,  it  is  incumbent  upon  the  of- 
ficers to  shew,  that  they  are  officers  within  the 
meaning  of  the  act  of  parliament,  and  likewise 
Ib&t  they  have  acted  in  obedience  to  the  war- 
rant. 

The  question,  whether  officers  or  not,  in- 
volves another ;  whether  the  secretary  of  state, 
whose  ministers  they  are,  can  be  deemed  a 
Justice  of  the  peace,  or  taken  within  the  e^ai- 
ty  of  the  description ;  for  officers  and  justices 
are  here  co-relative  terms:  therefore  either 
Iwth  must  he  comprised,  or  both  excluded. 

Tiiis  question  leads  me  to  an  inquiry  into  the 
authority  of  that  minister,  as  he  stands  describ- 
ed upon  the  record  in  two  capacities,  viz.  secre- 
tary of  state  and  privy  counsellor.  And  since 
no  statute  has  conferred  any  such  jurisdiction 
as  this  betore  us,  it  must  be  ffiven,  if  it  does 
ffcally  exist,  by  the  common  Taw ;  and  upon 
this  ground  he  has  been  treated  as  a  conser- 
vator of  the  [lesce. 

The  matter  thus  opened,  the  questions  that 
■aturally  arise  upon  the  special  verdict,  are ; 

First,  whether  in  either  of  these  characters, 
or  upon  any  other  foundation,  he  is  a  conser- 
srator  of  the  peace. 

• '  Secondly,  admitting  him  to  be  so,  whether 
he  is  witbui  the  equity  of  the  24th  Geo.  3. 

These  points  being  disposed  of,  the  next  in 
order  is,  whether  the  defendants  have  acted  in 
obedience  to  the  waitant. 

In  the  last  place,  the  great  question  upon  the 
justification  will  be,  whether  the  warrant  to 
seize  and  carry  away  the  plaintifif  s  papers  is 
lawfuL 

First  Question, 

The  power  of  this  minister.  In  the  way 
wherein  it  has  been  usually  exercised,  is  pretty 
ainguiar. 

If  be  is  considered  in  the  light  of  a  privy 
oonnsellor,  althoiigh'  every  member  of  that 
board  is  equally  entitled  to  it  with  himself,  yet 
he  is  the  only  one  of  that  body  who  exerts  it. 
His  power  is  so  extensive  in  place,  that  it 
spreads  throughout  the  whole  realm ;  yet  in 
the  object  it  is  so  confined,  that  except  in  li- 
bels and  some  few  state  crimes,  as  they  are 
called,  the  secretary  of  state  does  not  pretend 
to  the  authority  of  a  constable. 

To  consider  him  as  a  conservator.  He 
never  binds  to  the  peace,  or  good  behaviour, 
which  seems  to  have  been  the  principal  duty 
of  a  conservator ;  at  least  he  never  does  it  in 
those  cases,  where  the  law  requires  those  sore- 
ties.  But  ne  commits  in  certain  other  cases, 
where  it  is  very  doubtful,  whether  the  conser- 
vator had  any  jurisdiction  whatever. 

His  warsiints  are  chiefly  exerted  against  li- 
beUerSi  whom  he  binds  in  the  first  instance  to 


their  good  behaviour,  wb^cb  no  other  cbusor- 
vator  ever  attempted,  from  the  best  intelligence 
that  we  can  learn  firom  our  books. 

And  thooeh  he  doth  all  these  things,  yet  it 
seems  agreed,  that  he  hath  no  power  whatso- 
ever to  administer  an  oath  or  take  ball.- 

This  jurisdiction,  as  extraordinary  as  1  havq 
describe  it,  is  so  dark  and  obscure  in  its  origin, 
that  the  counsel  have  not  been  able  to  form  any 
certain  opinion  from  whence  it  sprang. 

Sometimes  they  annex  it  to  the  office  of  se- 
cretary of  state,  sometimes  to  the  qoality  of 
privy  counsellor  (  and  in  the  last  argument  it 
has  been  derived  from  th^  king's  royal  prero- 
gative to  commit  by  his  own  personal  command. 
Whatever  may  have  been  the  true  source  of 
this  authority,  it  must  be  admitted,  that  at  this 
day  he  is  in  the  full  legal  exercise  of  it ;  be- 
cause there  has  been  not  only  a  clear  practico 
of  it,  at  least  since  the  Revolution,  confirmed 
by  a  variety  of  precedents ;  but  the  authority 
has  been  recognized  and  confirmed  by  two 
cases  in  the  very  point  since  that  period  :  and 
therefore  we  have  not  a  power  to  unsettle  or 
contradict  it  now,  even  though  we  are  per- 
suaded that  the  commencement  of  it  was  er-< 
loneous. 

And  yet,  though  the  enquiry  I  am  now  upon 
cannot  he  attended  with  any  consequence  to 
the  public,  it  is  nevertheless  indispensable ;  fiw 
I  shall  trace  the  power  to  its  origtb,  in  order  to 
determine  whether  the  person  is  within  the 
equity  of  the  S4th  Geo.  8. 

Before  I  argue  upon  that  pointy  or  even  state 
the  qqestion,  whether  the  secretary  of  state  bo 
within  that  act,  we  must  know  what  he  is. 
This  is  no  very  agreeable  task,  since  it  may 
possibly  tend  to  create,  in  some  minds,  a  doubt 
upon  a  practice  that  has  been  quietly  submitted 
to,  and  which  is  of  no  moment  to  the  Jiberty  of 
the  subject ;  for  so  long  as  the  proceeding!, 
under  these  warrants  are  properly  regulated, 
by  law,  the  public  is  very  little  concern^  in^ 
the  choice  of  that  person  by  whom  they  are 
issued. 

To  proceed  then  upon  the  First  Quertion, 
aind  to  consider  this  person  in  the  capacity  of 
a  secretary  of  state. 

This  officer  is  in  truth  the  king's  private  se- 
cretary. He  is  keeper  of  the  signet  and  seal . 
used  for  the  king^s  private  letters,  and  hacks, 
the  sign  manual  in  transmitting  grants  to  the 
privy  seal.  This  seal  is  taken  notice  of  in  the . 
Articuli  super  Chartas,  cap.  6,  and  my  lord 
Coke  in  his  comment  (2  Inst  556,)  upon  that 
chapter,  p.  556,  describes  the  secretary  as  I 
have  mentioned.  He  says  be  has  four  clerks, 
that  sit  at  liis  board ;  and  that  the  law  in  some 
cases  takes  notice  of  the  signet ; .  tpr  a  np  creat 
rcftno  may  be  by  commandment  under  the 
privy  seal,  or  under  the  signet,;  and  in  this 
case  the  subject  out>ht  to  take  notice  of  it ;  for 
it  is  but  a  signiticaiion  of  the  king's  command- 
ment. If  at  the  time  my  lord  Coke  wrote  his 
3d  Institute  be  hisid  been  acquainted  with  the 
authority  that  is  now  ^scribed  to  the  secreUr^, 
he  would  certainly  have  mentioned  it  in  this 
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place.  It  was  too  impoiiant  a  braocb  of  the 
otice  to  be  omitted  ;  and  his  ailence  therefore 
b  a  strong'  argament,  to  a  man's  belief  at  least, 
that  DO  such  power  existed  at  that  time.  He' 
has  likewise  taken  notice  of  this  oflScer  in  the 
Prince's  case  in  the  8th  Report.  He  is  men- 
tioned in  the  statute  of  the  27th  H.  8,  chap. 
11,  and  in  the  statute  of  the  same  kiug^  touch - 
infjf  precedency ;  and  it  is  observable,  that  he  is 
called  in  these  two  statutes  by  the  single  name 
of  secretary,  without  the  addition,  which  mo- 
dern times  has  gi?en  him,  of  the  dignity  of  a 
state- officer. 

I  do  not  know,  nor  do  1  bellefe,  that  he  was 
anciently  a  member  of  tbe  priTy  council ;  but 
if  he  was,  he  was  not  even  in  the  times  of 
James  and  Charles  the  1st,  according  to  my 
lord  Clarendon,  an  officer  of  such  magnitude 
as  be  grew  up  to  after  the  Restoration,  being 
only  employed,  by  this  account,  to  make  up 
dispatches  at  the  conclusion  of  councils,  and 
not  to  goyern  or  preside  in  those  councils. 

It  is  not  difficult  to  account  for  the  growth 
of  this  minister's  importance.  He  became  na- 
turally significant  from  tbe  time  that  all  tbe 
courts  in  Europe  began  to  admit  resident  am- 
bassadors ;  for  upon  the  establishment  of  this 
new  policy,  that  whole  foreign  correspondence 
passed  through  the  secretary's  hands,  who  by 
this  means  grew  to  be  an  instructed  and  confi- 
dential mimstar. 

This  being  tbe  true  description  of  bis  em* 
plovment,  I  see  no  part  of  it  that  requires  the 
aotnority  of  a  magistrate.  The  custody  of  a 
signet  can  imply  no  such  thing ;  nay,  the  con- 
trary would  rather  be  inferred  from  this  cir- 
cumstance ;  because  if  his  power  to  commit 
was  inherent  in  his  office,  his  warrants  would 
naturally  be  stamped  with  that  seal ;  and  in 
this  light  the  pn?y  seal,  one  should  think, 
would  have  bad  the  preference,  as  being  high- 
f^  in  dignity  and  of  more  consideration  in  law. 
Besides  all  this,  it  is  not  in  my  opinion  conso- 
nant to  the  wisdom  or  analogy  of  our  law,  to 
give  a  power  to  commit,  without  a  power  to 
examine  upon  oath,  which  to  this  day  the  se- 
cretary of  state  doth  not  presume  to  exercise. 
Mr.  Justice  Rokeby,  in  tne  case  of  Kendall 
and  Rowe,  says,  that  the  one  is  incident  to  the 
other ;  (5  Mod.  78,)  and  1  am  strongly  of  that 
opinion :  for  how  can  he  commit,  who  is  not 
able  to  examine  upon  oath  f  *  What  magistrate 
can  be  found,  in  our  law,  so  defectirely  con- 
Btituted  ?  The  only  instance  of  this  kind,  that 
can  be  produced,  is  the  practice  of  tbe  House 
of  Commons.  But  this  instance  is  no  prece- 
dent for  other  cases,  Tbe  rights  of  that  as- 
sembly are  original  and  self  created ;  they  are 
paranaoont  to  oar  jurisdiction,  and  above  the 
reach  of  injunction,  prohibition,  or  error.f  So 
that  1  still  say,  notwithstsnding  that  particular 
case,  there  is  no  magistrate  in  our  law  so 

*  See  licacb's  Hawkins's  Pleaa  of  the 
(Srown,  book  S,  c.  16,  s.  4. 
f  Ibid,  book  S;  c.  U>  1.  73, 


framed,  unless  the  secretary  of  stale  be  an  ex- 
ception. Now  Mr.  J  ustice  Rokeby  and  myieU^ 
though  we  agree  in  the  principle,  fonn  our 
conclusions  in  a  very  different  manner.  He 
from  t|ie  assumed  power  of  committing,  wbicb 
ought  first  to  have  been  proved,  infers  the  in* 
cidental  powers  of  administering  an  oatb.  I 
on  the  contrary,  from  the  admitted  incapacity 
to  do  the  latter,  am  strongly  inclined  to  deny 
the  former. 

Again,  if  the  secretary  of  state  is  a  eommoo 
law  magistrate,  one  should  natural  I  v  expect  to 
find  some  account  of  this  in  our  booas,  whereas 
his  very  name  is  unknown ;  and  there  cannot 
be  a  stronger  argument  against  his  authority  in 
that  light,  than  the  unsuccessful  attempts  that 
have  been  made  at  the  bar  to  transform  bim 
into  a  conservator.  These  attempts  have  given 
us  the  trouble  of  looking  into  those  books  that 
have  preserved  the  memory  of  these  magis- 
trates, who  have  been  long  since  deceased  aod 
forgotten.  Fitzberbert,  Crompton,  Lawbard, 
Dalton,  Pulton,  and  Bacon,  have  all  been 
searched  to  see,  if  any  such  person  could  be 
found  amongst  the  old  conservators.  It  is  not 
material  to  repeat  the  whole  number,  and  to 
range  them  in  their  several  classes ;  but  it  will 
he  sufficient  to  enumerate  the  priuci|ial  ones  ; 
because  they  may  be  referred  to  in  some  other 
other  part  or  tbe  argument. 

The  kbg  is  mentioned  as  tbe  first.  Then 
come  the  chancellor,  the  treasurer,  the  hi^h 
steward,  tbe  master  of  the  rolls,  the  chief 
justice  and  the  iosticesof  the  King's- bench,  all 
tbe  judges  in  their  several  courts,  sheriffs,  co- 
roners, constables ;  and  some  are  said  to  be 
conservators  by  tenure,  some  by  prescriptioo, 
and  others  by  commission.  But  no  secretary 
of  state  is  to  be  found  in  the  catalogue ;  aod  I 
do  affirm,  that  no  treatise,  case,  record,  or  sta- 
tute, has  ever  called  bim  a  conservator,  from 
the  beginning  of  time  down  to  tbe  case  of  the 
King  against  Kendall  and  Rowe.* 

The  first  time,  he  appears  in  our  books  to  be 
a  granter  of  our  warrants,  is  in  1  Leonard  70 
and  7 1,  29  and  SO  Elizabeth,  where  the  retora 
to  a  Habeas  Corpus  was  a  commitment  by  ur 
Francis  Walsingbam,  principal  secretary,  sad 
one  of  the  privy  council.  The  Court  tak» 
this  distinction.  Where  a  person  is  committed 
by  one  of  tbe  privy  council,  in  such  case  the 
cause  of  the  commitment  should  be  set  down 
in  the  return  ;  hut  on  the  contrary,  where  the 
party  is  committed  by  the  whole  council,  there 
»no  cause  need  be  alleged.  The  Court  upon 
this  ordered  the  return  to  be  amended,  siw 
then  the  return  is  a  commitment  by  tbe  whole 

COMOCil. 

There  is  a  like  case  in  tbe  S  Leonard,  p.  175| 
a  little  prior  in  point  of  time,  where  the  coin* 
mitment  is  by  sir  Francis  Walsingbam,  one  of 
the  principal  secreUries,  &c.  Becanse  the 
warifen  of  the  Fleet  did  not  return  for  what 
cause  Helliard  was  committed,  the  Court  |pr«i 


*  See  Leach's   Hawkins's  Fleas  «f 
prowO)  book  1,  c.  60,  s.  1, 
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him  day  to  mend  bis  return,  or  otherwise  the 
prisoner  should  be  delivered.  Nobody  who 
reads  this  case  can  doubt,  but  that  the  &c.  naust 
be  supplied  by  the  addition  of  privy  counsellor, 
as  in  the  other  case. 

Tliese  authorities  shew,  that  the  judges  of 
those  days  knew  of  no  such  committing  ma- 
gistrate as  a  secretary  of  state.  They  pay  no 
r^ard  to  that  office,  but  treat  the  commitment 
as  the  act  of  the  privy  counsellor  only ;  and  to 
shew  farther  that  the  privy  couusellor  as  such 
was  the  only  acting  magistrate  in  state  matters, 
all  the  twelve  judges  two  years  afterwards  were 
obliged  to  remonstrate  against  the  irregula- 
rities of  their  oommitmenis,  but  take  no  notice 
of  any  such  authorities  practised  by  the  secre- 
taries of  state. 

Id  the  3d  year  of  king  Charles  the  1st,  when 
the  House  of  Commona  started  that  famous 
dispute,  upon  the  right  claimed  by  the  king 
and  the  pnvy  council  to  commit  witfaoat  shew- 
ing cause,  it  is  natural  to  expect,  that  the  se- 
cretary's warrant  shoukl  have  been  handled,  or 
at  least  named  among  the  state  commitments. 
But  there  is  not  throughout  that  lone  and 
learned  discussion  one  word  said  about  him,  or 
his  name  so  much  as  mentioned ;  and  the  Pe- 
tition of  Right,  as  well  as  all  the  proceedings 
that  produced  it,  is  equally  silent  upon  the 
subject. 

ilgain,  when  in  the  16th  year  in  the  same 
king^s  reign  the  Habeas  Corpus  was  granted 
by  act  of  parliament  (16  Cha.  1,  c.  10,  s.  8,) 
upon  all  the  state  commitments,  and  where  the 
omissiou  of  one  mode  of  committing  would 
hsve  been  fatal  to  the  subject,  and  ^ustrated 
all  the  remedy  of  that  act,  and  where  they 
have  enumerated  not  only  every  method  of 
committing  that  had  been  exercised,  but  every 
other  that  might  probably  exist  in  after  times ; 
yet  the  commitment  by  a  secretary  of  state  is 
not  fbund  amongst  the  number.  If  then  he 
had  power  of  his  own  to  commit,  this  famous 
act  of  parliament  was  waste  paper,  and  the  sub- 
ject stdl  at  the  mercy  of  the  crown,  without  the 
benefit  of  the  Halieas  Corpus ;  a  supposition 
altogether  incredible :  for  who  can  beheve,  that 
this  parliament,  so  jealous,  so  learned,  so  in- 
dustrious, so  enthusiastic  of  the  liberty  of  the 
subject,  when  they  were  making  a  law  to  re- 
lieve prisoners  against  the  power  of  the  crown, 
ahould  bind  the  Etng,  and  leave  his  secretory  of 
state  at  large? 

Whoever  attends  to  all  these  observations 
will  see  clearly,  that  the  secretary  of  state  in 
those  days  never  exercised  the  power  of  com- 
mitting in  his  own  rif^ht;  1  say,  in  his  own 
right,  because  that  he  did  in  fact  oommit,  and 
that  frequend  V  even  at  the  time  when  the  mat- 
ter of  the  Habeas  Corpus  was  agitated  in  the 
8d  of  king  Charles  the  Ist,  will  appear  from  a 
pasKage  in  the  Ephemeris  Parliamentaria,  page 
ljS8.  This  passage,  when  it  comes  to  be  at- 
jtended  to,  will  throw  great  light  upon  the  pre- 
sent enquiry.  It  is  sufficient  of  ttoelf  to  con- 
Tince  me,  mm  what  source  this  practice  first 
furose,   Jit  was  from  a  del^gatiua  of  the  king's 


royal  prerogative  to  oommit  by  his  own  power, 
and  from  the  king  devolved  in  point  of  execu- 
tion upon  the  secretory  of  state.  The  passage 
1  allude  to  is  a  speech  of  secretary  Cook. 

Whilst  the  parliament  were  disputing  the 
king's  authority  to  commit,  either  by  himself 
or  bv  his  council,  without  shewing  the  cause, 
the  King,  who  was  desirous  to  pacify  those  dis- 
contenta,  and  yet  unwilling  to  part  with  his 
prerogative,  sent  a  message  to  the  House  of 
Commons  to  assure  them,  that  if  they  would 
drop  the  business,  he  would  promise  them, 
upon  his  royal  word,  not  to  use  this  prer9gative 
contrary  to  law.  Secretary  Cook  delivers  this 
message,  and  then  the  book  proceeds  in  these 
words.  After  speaking  of  himself  and  the  na- 
ture of  his  place,  he  says,  *<  Give  roe  leave 
freely  to  tell  vou,  that  I  know  by  experience, 
that  by  the  place  I  hold  under  his  majesty,  if  i 
will  discharge  the  duty  of  my  plaee  and  the 
oath  I  have  taken  to  his  majesty,  I  must  com- 
mit, and  neither  express  the  cause  to  the  gaoler, 
nor  to  the  judges,  nor  to  any  counsdlor  in 
England,  but  to  the  king  himself.  Yet  do  not 
thinx,  I  go  without  ground  of  reason,  or  take 
this  power  committed  to  me  to  be  unlimited. 
Yea  rather  to  me  it  is  charge,  burthen^  and 
danger;  for  if  I  by  this  power -commit  the 
poorest  porter,  if  I  do  not  upon  a  just  cause,  if 
it  maj  appear,  the  burthen  will  fall  upon  me 
heavier  than  the  law  can  inffict ;  for  I  shall 
lose  my  credit  with  his  majesty  and  my  place : 
and  I  beseech  you  consider,  whether  those  that 
have  been  in  the  same  place,  have  not  commit- 
ted freely,  and  not  any  doubt  nude  of  it,  or  any 
complaint  made  by  the  subject." 

To  understand  the  meaning  of  this  speech,  I 
roust  briefly  reroind  you  of  the  nature  of  that 
famous  struggle  for  the  liberty  of  the  subjecl 
between  the  crown  and  the  parliament,  whieh 
was  then  in  agitation. 

The  pointa  m  controversy  were  these :  whe- 
ther a  subject  committing  by  the  king's  per- 
sonal command,  or  by  warrant  of  the  privy 
council,  ought  to  express  the  cause  in  the  war- 
rant, and  whether  the  subject  in  that  case  was 
bailable. 

The  matter  in  dispute  was  confined  to  thos* 
two  commitmenta.  The  crown  claimed  no 
such  right  for  any  other  warrant ;  nor  did  the 
Commons  demand  redress  against  any  others 
The  statute  of  Westminster  the  first,  which  was 
admitted  on  all  sides  to  be  the  only  foundation 
upon  which  the  pretensions  of  the  crown  were 
built,  speaks  of  no  other  arresta  in  the  text,  but 
the  king's  arrest  only ;  and  the  comment  of 
law  had  never  added  any  other  arrest  by  con- 
struction, but  that  only  of  the  privy  council. 
No  other  commitment  whatever  was  deemed 
by  any  man  to  be  within  the  equity  of  that  act* 
The  case,  cited  upon  that  occasion,  speaks  of 
no  other  cororoitmenta  but  these.  Nay  the 
Hoinse  of  Lords,  who  passed  a  resolution  in  the 
heat  of  ftiis  business  in  favour  of  the  king^a 
authority,  resolves  only,  that  the  king  or  bia 
council  could  commit,  but  meddle  with  no 
other  commitment.  Secretary  Cook  teUs  th«i» 
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In  this  pDblic  manner,  that  he  made  a  daily 
piractice  of  committingf  withoat  sbevring^  the 
caoae ;  yet  the  Honse  takes  no  notice  of  any  se- 
cretary'i^  warrant  as  such,  nor  is  the  secretary's 
name  mentioned  in  the  course  of  all  those  pro- 
ceedings. What  then  were  those  commitments 
mentioned  by  the  secretary  ?  They  were  cer- 
tainly snch  onlj,  as  were  '  per  speciale  man- 
'  datum  domini  regis.'  They  could  be  no  other. 
They  were  the  commitments  then  under  de- 
bate. They,  and  they  only,  were  referred  to 
by  the  king's  message,  and  were  consequently 
the  aulgect  matter  of  the  secretary's  apology ; 
Ibr  no  other  warrant  claimed  that  extraordinary 
pririlege  of  concealing  the  cause. 

This  obserration  explains  him,  when  he  calls 
it  a  poweir  committed  to  hini ;  which  I  con- 
strue, not  as  annexed  to  bis  office,  but  specially 
delegated.    This  accounts  too  for  his  notion, 
that  the  law  could  not  touch  him  ;  but  that  if 
he  abused  his  trust,  he  should  lose  his  credit 
with  the  king  and  his  place,  which  he  describes 
as  a  heaWer  punishment  than  the  law  could 
inflict  upon  him.    Upon  this  ground  it  will  be 
easy  to  explain  the  notable  singularitiiBS  of  this 
minister's  proceeding,  which  are  not  to  be  re- 
conciled to  any  idea  of  a  common- law  magis- 
trate.   Sucif  are  his  meddling  only  with  a  few 
state-efiences,  bis  reach  OTor  the  whole  king- 
dom, his  committingwithout  the  power  of  ad- 
ministertng  an  oath,  his  employment  of  none 
but  the  messenger  of  the  kind's  chamber,  and 
his  command  to  mayors,  justices,  sheriA,  &c. 
to  assist  him ;  all  which  particularities  are  con- 
gruous enough  to  the  idea  of  the  king's  per- 
sonal warrant,  but  utterly  inconsistent  wito  all 
the  principles  of  magistracy  in  a  subject. 

It  on  tne  other  hand  it  can  be  understood, 
tiiat  be  could  and  did  commit  without  shewing 
the  cause  in  his  own  right  and  by  Tirtue  of  hS 
office,  then  was  bis  warrant  admitted  to  be  legal 
by  the  whole  House,  and  without  censure  or 
animadversion.  It  was  neither  condemned  by 
the  Petition  of  Right,  nor  subject  to  the  Ha- 
beas Corpus  Act  of  16th  of  Charles  the  First, 
(c.  lOO 

The  truth  of  the  case  was  no  more  than  this. 
The  ceuncil-board  were  too  numerous  to  be 
acquainted  with  every  secret  transaction  that 
required  immediate  confinement ;  and  the  de- 
lay by  summoning  was  inconvenient  in  cases 
that  required  dispatch.  The  secretary  of  state, 
as  most  entrusted,  was  the  fittest  hand  to  issue 
sudden  warrants ;  and  therefore  we  find  him 
80  employed  by  queen  Elizabeth  under  the 
quality  of'^a  privy  counsellor.  But  when  the 
attempt  failed,  tne  judges  declaring,  that  he 
must  shew  the  cause,  and  that  they  would  re* 
mand  none  of  bis  prisoners  in  any  case  but  that 
of  high  treason,  those  warrants  ceased,  and 
then  a  new  method  was  taken  by  making  him 
the  instrument  of  the  kinfi^'s  speciale  mandatum  ; 
for  that  is  the  form  in  which  all  warrants  and 
returns  were  drawn,  that  were  produced  upon 
that  famous  argument. 

Having  thus  shewn,  not  only  negatively  that 
tikb  power  of  oomjnittiog  was  not  annexed  to 
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the  secretary's  office,  but  affirmatirely  likewise 
that  he  was  notifier  or  conntersi^er  of  the 
king's  personal  warrant  acting  in  alio  juf^ 
down  to  the  times  of  the  latb  of  Charles  the 
first,  and  consequently  to  the  Restoration,  Mr 
there  was  no  secretary  in  that  intervd,  I  have 
but  little  to  add  upon  this  head,  but  obiervind[ 
what  passed  between  that  time  and  the  case  ot 
Kendall  and  Rowe. 

The  Licensing  Act,  that  took  place  in  the 
ISth  and  14th  of  Charies  the  Second,  (c.  33), 
me  him  his  first  right  to  issue  a  warrant  ia 
bis  own  name ;  not  indeed  to  commit  persons, 
but  a  warrant  to  search  for  papers.  Whether 
upon  this  new  power  he  grafted  any  authority 
to  commit  persons  in  his  own  right,  as  itshonld 
seem  be  did  by  the  precedent  produced  the 
other  day,  is  not  very  material.  Bot  it  ia  re- 
markable, that  during  that  interval  he  adhered 
in  some  cases  to'  thf  old  form,  by  specifying 
the  express  command  of  the  king  m  this  war« 
rant. 

With  respect  to  the  cases  that  have  passed 
since  the  Revolution,  such  as  the  King  against 
Kendall  and  Rowe,  the  dueen  against  IHrby, 
aiid  th^  King  and  Barbery,  I  shall  take  no 
other  notice  of  them  in  this  place,  than  to  sajr, 
they  afford  no  light  in  the  present  inquiry  if 
shewing  the  ground  of  the  officer's  authority, 
though  they  are  strong  cases  to  confirm  it. 

Bot  before  I  can  furly  conclude,  that  the 
secretary  of  state's  power  was  derived  from 
the  king's  personal  prerogative  and  from  n6 
other  ongin,  I  must  examine,  what  has  passed 
relative  to  the  power  of  a  separate  privy  conn- 
setter  in  this  respect.  This  is  the  more  neces- 
sary to  be  done,  because  my  lord  chief  justice 
Holt  has  built  all  his  authority  upon  this 
ground ;  and  the  subsequent  cases,  instead  of 
striking  out  any  new  light  upon  the  subject,  do 
all  lean  upon  and  support  themselves  by  my 
lord  chief  justice  Holt's  opinion  in  the  case  of 
Kendall  and  Rowe. 

I  will  therefore  fairly  state  all  that  I  bare* 
been  able  to  discover  touching  the  matter  ;  and 
then,  after  I  have  declared  my  own  opiniOD,' 
shall  leave  others  to  judge  for  themselves. 

In  the' first  place  it  is  proper  to  observe,  that 
a  privy  counsellor  cannot  derive  his  authority* 
from  the  statute  of  Westminster  the  first; 
which  recites  an  arrest  by  the  command  of  the 
king  to  be  one  of  those  cases  that  wereirre- 
pleviseable  by  the  common  law.    The  princi-' 
pal  commentator  upon  these  words  is  Staund* 
ford,  (PI.  fo.  72,  b.)  who  says,  as  to  the  com- 
mandment of  the  king,  this  is  to  be  understood ' 
of  the  commandment  of  his  own  mouth,  or  of 
his  council,  which  is  incorporate  to  him,  and 
speaks  with  the  month  of  the  king  hinoself ; 
for  otherwise,  if  you  will  take  these  words  of 
commandment  generally,  you  may  say  that 
every  Capias  in  a  personal  action  is  the  com- 
mand of  the  king.''    Lambard  in  bis  chapter 
of  Bailment,  where  he  cites  this  act  of  parlia- 
ment, gives  it  the  same  con8trtt<^on,  by  al- 
lowing a  commitment  by  the  council  to  be 
within  the  equity  of  these  words,  **  oo^maad*'* 
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meqt  of  the  ^S^  (LamU  Eirenarch,  &  b.  d, 
e.  iy  p.  335.)  Thnt  far,  and  no  farther,  did 
the  crown  lawyers  in  the  third  of  king  Charles 
thq  first  endeavour  to  extend  the  text  of  the 
law;  and  it  is  plain  from  the  cases  before 
cited,  that  the  judges  in  queen  Elizabeth's  time 
were  of  the  same  opioion,  that  the  argnment 
could  not  be  extended  in  favour  of  the  single 
counsellor;  because  they  held,  tha(  he  is 
bound  to  shew  the  cause  upon  his  warrant,  as 
distinguished  from  the  other  warrants,  where 
tb^  admit  the  cause  need  not  be  shewn. 

If  he  is  not  then  entitled  by  this  statute,  is 
he  empowered  by  the  common  law  ?  Th^y, 
who  contend  he  is,  would  do  well  to  shew  some 
authority  in  proof  of  their  opinion.  It  is  clear, 
be  is  not  numbered  among  the  conservators. 
It  is  as  clear,  that  he  is  not  mentioned  by  any 
book  as  one  of  the  ordinary  magistrates  of  jusr 
lice  with  any  sucb  ^eperal  authority. 

The  first  place,  m  which  any  thing  of  this 
kind  is  to  be  found,  is  in  the  ^rear-book  of 
Henry  the  sixth,  where  the  sheriff  returns  a 
detainer  under  the  warrant  of  '  duos  de  con- 
cilio  pro  rebus  regem  tangentibus.'  This  proof 
has  an  unlucky  defect  in  it ;  because  the  reading 
is  doubtful,  the  word  dnos  as  it  is  written  stand- 
ing as  well  for  domiwn^  as  for  duo^  ;  so  that  till 
the  reading  is  settled,  which  is  bevond  my 
skill,  the  authority  must  be  susnendea. 

The  next  time  you  meet  with  a  privy  coun« 
•dlor  in  the  tight  of  a  magistrate  is  in  the  first 
of  Edward  the  sixth,  chap.  13,  8.^19,  where 
one  of  the  privy  council  is  empow^d  to  take 
the  accusation  in  some  new  trensons  therein 
mentioned ;  and  he  is  for  this  purpose  joined 
with  the  justice  of  assize  and  justice  of  the 
peace.  The  like  power  is  given  to  him  by  the 
6th  and  6th  of  the  same  king,  c,  1 1,  s.  10,  in  a 
like  case ;  and  1  find  in  iLelyng,  p.  19,  that 
when  the  judges  met  to  resolve  certain  points 
beibre  the  trial  of  the  Regicides,  they  resolved, 
that  a  confession  upon  examination  before  a 
pdvy  counsellor,  though  he  be  not  a  justice  of 
the  peace,  is  a  confession  within  the  meaning 
of  the  statute  of  the  5th  and  6th  of  Edward  tiie 
6th.  That  act  of  parliament  in  the  twelfth 
section  had  provided,  that  no  person  should  be 
attainted  of  treason,  but  upon  the  testimony 
of  two  lawful  accusers,  unless  the  said  parly 
arraigned  should  willingly  without  violence 
confess  the  same. 

It  seems  to  me,  that  the  ground  upon  which 
the  judges  proceeded  in  this  resolution,  was  the 
express  power  given  to  the  privy  council  in  tb^ 
clause  next  but  one  before  that  just  mentioned, 
where  the  act  enables  them  to  take  the  accu- 
sation in  the  new  treasons  there  mentiobed. 

.Whether  they  reasoned  in  that  way,  or  whe- 
ther they  conceived  that  the  |iower  there  given 
^as  a  proof  of  some  like  power  which  tliey  en- 
joyed to  take  accusation  in  the  case  of  treasons 
at  the  common  law,  the  book  has  not  explained ; 
so  that  hitherto  this  authority  in  the  case  of  high 
treason  stands  upon  a  very  poor  foundation, 
being  in  truth  no  more  than  a  cenjectiue  of 
law  without  authority  to  support  it. 
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The  next  authorities  are  the  cases  already 
recited  in  Leonard>  which  to  the  present  {niint 
prove  nothing  more  than  this;  that  the  judges 
do  admit  a  power  in  a  privy  counsellor  to  fM>m. 
mit  without  specifying  in  what  cases.  They 
demand  the  cause,  and  a  better  return ;  where- 
upon sir  Francis  Walsingbam,  instead  of  rely- 
ing upon  his  power  as  privy  counsellor,  returns 
a  new  warrant  signed  by  the  whole  board. 

Two  years  after  this  came  forth  that  famous 
resolution  of  all  the  judges,  which  is  reported 
in  1  Anderson  397, 34th  of  Elizabeth.  There 
is  no  occasion  to  observe,  how  arbitrary  tli« 
prerogative  grew,  and  bow  fast  it  inWeased  to« 
wards  the  end  of  this  queen's  reign.  It  seems 
to  me,  as  if  the  privilege  claimed  by  the  king's 
persona]  warrant,  and  from  him  derived  to  the 
council-board,  by  construction,  bad  some-how 
or  other  been  adopted  by  every  individual  of 
that  board ;  for  in  fact  these  warrants  became 
so  frequent  and  oppressive,  that  the  courts  of 
justice  were  obligea  at  last  to  interpose. 

However  they  might  be  overborne  by  the 
terror  of  the  king's  special  command  either  in 
or  out  of  council;  they  had  courajg^e  enough  to 
resist  the  novel  encroachments  or  the  separate 
members;  and  therefore  they  did  in  the  courts 
of  King's-bench  and  Common  Pleas  set  at 
lai^  i^any  persons  so  committed ;  upon  which 
occasion  a  question  being  put  to  the  judges,  to 
specify  in  what  cases  the  prisoner  was  to  oe  re- 
manded, they  answer  the  question  with  a  re- 
monstrance of  their  own  against  the  illegal  war- 
rants granted  by  the  privy  counsellors.  The 
precmble  relates  entirely  to  these  comnvtments^ 
wherein  they  desire,  that  some  good  order  may 
be  taken,  that  her  highness's  subjects  may  not 
be  committed  or  detfiined  in  prison  by  com- 
mandment of  any  nobleman,  against  the  laws 
of  the  realm. 

The  question  is  this :  In  what  cases  prisoners 
sent  to  custody  by  her  majesty,  her  council,  or 
any  one  or  more  of  her  council,  are  to  be  de- 
tained in  prison,  and  not  to  be  delivered  by  her 
miyesty's  courts  or  judges. 

The  answer  is,  *'  We  think,  that  if  any  per- 
son be  committed  by  her  majesty's  command 
from  her  person,  or  by  order  from  the  council- 
board,  or  if  any  one  or  two  of  her  council  com- 
mit one  for  high  treason,  such  persons  so  in 
the  case  before  committed  may  not  b^  delivered 
by  any  of  her  courts  without  due  trial  by  the 
law  and  judgment  of  acquittal  had.  Neverthe- 
less the  judges  may  award  the  queen's  writs  to 
-bring  the  bodies  ol  such  persons  before  tbem ; 
and  if  upon  return  thereof  the  causes  of  their 
commitment  be  certified  to  the  judges,  as  it 
ought  to  be,  then  tlie  judges  in  the  cases  be- 
fore ought  not  to  deliver  him,  but  to  remand 
the  pruM^nter  to  the  place  from  whence  he 
came  ;  which  cannot  conveniently  be  done,  un**: 
less  notice  of  the  causes  in  generality,  or  else 
speoiajly,  be  given  to  the  keeper  or  gaoler  thai 
shall  have  the  custody  of  such  prisoner." 

There  is  a  studied  obscurity  in  this  opinion , 
which  shews,  bow  cautious  the  judges  were 
obliged  to  be  in  those  dangerous  times ;  foe 
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whether  they  meant  to  acknowledge  a  general 

Sower  in  the  king  or  his  council  to  eomnait,  as 
istinguished  from  a  special  power  in  one  or 
more  of  bis  council  to  commit,  only  in  the 
case  of  high  treason;  or  whether  this  case  of 
high  treason  is  to  be  referred  to  all  th^  commil* 
ments  as  the  only  unbailable  case ;  or  again, 
whether  in  the  superior  commitment  by  the 
royal  person  or  his  conncil,  they  would  deliver 
the  prisoner  though  no  cause  was  specified ;  or 
if  one  of  the  council  committed  for  offences 
below  high  treason  where  they  declare  they 
would  not  remand,  yet  whether  they  would  ah 
flolutely  discharge  or  only  upon  bail ;  is  alto- 
gether either  ambiguous  or  uncertain. 

It  is  eTJdent  to  me,  that  the  judges  did  not 
intend  to  be  understood  touching  these  matters ; 
and  the  only  propositions,  that  are  clearly  laid 
down  in  this  resolution,  are  these. 

First,  that  they  would  never  remand  upon 
the  counsellor's  commitment  but  in  high- trea- 
son. 

Secondly,  that  the  cause  ought  to  be  shewed 
in  all  cases. 

This  resolution  grew  to  be  much  agitated 
afterwards  in  the  third  of  Charles  the  first, 
and  had  the  honour,  like  other  dark  oracles,  to 
be  cited  oo  both  sides. 

Thus  much  it  was  necessary  to  observe  upon 
this  famous  opmion  ;  because  it  was  upon  this 
opinion,  that  lord  chief  justice  Holt  principally 
relied.  At  this  time  it  is  apparent,  that  all  the 
privy  counsellors  exercised  this  right  in  com- 
mon. Whatever  it  was,  the  complaint  shews, 
it  was  a  general  practice,  and  a  privilege  en- 
joyed by  all  the  members  of  that  board ;  from 
whence  it  is  natural  to  suppose,  that  if  the 
power  was  well  founded,  the  same  practice 
would  have  continued  to  this  time  in  the  same 
way,  seeing  how  tenacious  all  men  are  of  those 
things  that  are  called  rights  and  privileges. 
Instead  of  this  it  doth  not  appear,  that  the 
council  from  that  sera  have  ever  asserted  their 
rights ;  and  now  at  last,  when  the  secretary  of 
state  has  revived  the  claim,  for  the  common 
benefit,  as  it  should  seem,  of  the  whole  body, 
no  other  person  has  followed  this  example,  or 
knows  to  this  moment  that  he  is  entitled  to  such 
rights  Any  body  who  considers  what  the  con- 
sequence must  have  been  from  these  determina- 
tions of  the  judges,  might  venture  to  affirm, 
that  the  privy  counsellor's  warrant  from  this 
period  ceased  and  grew  out  of  use ;  for  as  the 
cause  in  this  case  was  necessary  to  be  specified, 
and  the  prisouer  was  never  to  be  remanded  but 
in  the  case  of  high  treason,  that  warrant  be- 
came at  once  unserviceable,  and  the  crown  was 
forced  to  resort  to  the  royal  mandate  or  the 
board-warrant,  which,  notwithstanding  the  case 
in  Anderson,  was  still  insisted  to  be  unbailable 
and  good  without  a  cause. 

flence  happened,  that  in  the  great  debate  in 
the  third  of  king  Charles  the  first,  no  pt;vy 
counsellor's  warrants  do  once  occur ;  but  in- 
stead thereof  you  find  the  secretary  of  state 
dealing  forth  the  king's  royal  mandate,  and  the 
S?y  counsellor's  authority  at  rest. 
1 


[lOStf 

IThe  only  reason;  why  I  touch  upon  these 
proceedings,  is  for  the  sake  of  observing,  that 
no  notice  is  taken  in  those  arguments  of  the 
privy  counsellor's  right  to  commit;  and  yet 
the  power  of  the  king  himself,  and  of  his  coun- 
cil, by  the  statute  of  Westminster  the  first,  iff 
largely  discussed,  and  so  fully  bandied,  that  if 
the  warrant  of  one  privy  counsellor  had  then 
been  in  use,  it  must  have  been  brought  forth  in 
the  argument;  for  if  it  could  have  served  no 
other  purpose,  it  would  have  been  material,  id 
order  to  mark  the  distinction  between  that  and 
the  warrant  of  the  whole  lioard. 

From  these  observations  I  conclude,  that 
these  warrants  were  then  diHseased  and  gone, 
and  would  probably  have  never  made  their  an* 
pearance  again  even  in  description,  if  the  bill  in 
the  16th  of  Charies  the  first,  c.  10,  bad  not 
recalled  them  to  memory,  not  as  things  either 
then  in  use  or  admitted  to  be  legal,  but  as  one 
of  the  movies  of  commitment  which  might  be 
again  revived,  because  it  had  been  formerly 
practised.*  Therefore  when  this  form  of  war- 
rant appears,  as  it  does  in  the  catalogue  of 
other  forms,  both  legal  and  illegal,  no  argu- 
ment can  bi^  raised  frdm  a  pretended  recogni- 
tion of  this  particular  warrant ;  since  it  was 
necessary  to  name  every  mode,  that  ever  had 
been  used  by  the  kiug,  the  council,  or  the  Star- 
Cbaraber,  m  order  to  make  the  remedy  by 
Habeas  Corpus  universal. 

But  if  there  can  be  a  doubt,  whether  this 
act  of  parliament  is  to  be  deemed  a  recognitioa 
of  this  aullfority,  there  is  a  passage  in  the 
JoiUDal  of  the  House  of  Commons,  that  proves 
the  contrary  in  direct  terms. 

Whilst  this  bill  was  psssing,  the  House 
makes  an  amendment,  which  appears  by  the 
question  put  to  be  this,  whether  the  House 
slioold  assent  to  theputtiug  the  word  *  liberties* 
out  of  the  bill. 

But  as  the  passage  in  the  bill  is  not  mentioned 
in  the  Journals,  it  must  be  collected  by  infer- 
ences. By  the  phrase  *  left  out  of  the  bill,  I' 
presume  it  was  permitted  to  stand  in  the  pre- 
amble. Now  when  you  look  into  the  preamble, 
the  word  *  liberties'  is  there  to  be  found  in  that 
(mrt  of  the  preamble  which  recites  this  usurpa- 
tion of  the  privy  council  upon  the  liberties^ 
as  well  as  the  pro|)erties  of  the  subject;  where- 
as the  enacting  clause  condemns  only  the  juris- 
diction of  that  board,  so  far  as  it  assumed  a  juris- 
diction over  tbe  property  of  the  subject ;  from 
whence  1  collect  that  the  word '  liberties'  stood 
in  that  clause ;  and  tbe  passage  that  follows  in 
the  Journal  does  strongly  confirm  it. 

The  words  are  these :  '*  Resolved  upon  the 
question,  that  this  House  does  assent  to  the 
putting  the  word  *  liberties'  out  of  the  bill  con- 
cerning the  Star-Chamber  and  Council  plead- 
ings;  because  the  House  has  a  bill  to  be  drawn 
to  provide  for  tbe  liberty  of  tbe  subject  in  a 
large  manner.  Mr.  Serjeant  Wild  and  Mr. 
Whitelock  are  appointed  to  draw  a  bill  to  that 

*  See  Leach's  Hawkins's  Pleas  of  tbe 
CrowD,  book  S^  c,  15^  8. 71. 
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mirppM  opon  the  Mrenl  poiats  that  hate  been 
liere  this  day  debated. 

**  Resolved  opon  the  qoestioD,  that  the  body 
of  the  lords  of  the  council,  nor  anv  ooe  of  them 
ia  particolar  as  a  privy-ooonseUor,  has  any 
power  to  imprison  any  ffee4iorn  subject,  ex- 
cept in  such  cases  as  they  are  warranted  by 
the  statutes  of  the  realm. " 

It  is  pretty  plain  from  this  passage,  that  the 
debate  turned  upon  the  meaning  of  the  statute 
of  Westminster  the  first,  and  the  resolution  of 
the  yjtdfea  in  Anderson,  about  which  it  is  not 
fit  to  give  any  opinion ;  my  desi^^n  by  citing 
this  passage  being  only  to  shew,  that  this  act 
of  parliament  does  not  even  prove  the  actual 
practice  of  such  warrants  at  that  time,  much 
less  does  recognize  their  legality. 

llVhat  follows  is  still  more  remarkable  touch- 
lof  this  business,  upon  a  doubt  started  in  the 
trial  of  the  Seven  Bishops.*  They  were  com- 
nilted  by  a  warrant  signed  by  go  less  than 
thirteen  privy  counsellors ;  but  the  warrant  did 
not  ap|)ear  to  be  signed  bv  them  in  council. 
The  objection  taken  was,  that  the  warrant  was 
void,  being  signed  only  by  the  privy  counsel- 
lors Separately,  and  not  in  a  bpd^.  If  any  man 
in  Westminster- ball  at  that  time  had  under- 
stood, that  one  or  more  privy  c^nsellors  had 
a  right  to  commit  for  a  misdemeanour,  that 
woukl  have  been  a  flat  answer  to  the  objection ; 
but  they  are  so  far  from  insisting  upon  this, 
that  all  the  king's  counsellors,  as  well  as  the 
Court,  do  admit  the  warrant  would  have  been 
void,  if  it  could  be  taken  to  be  executed  by 
them  out  of  council. 

The  solicitor- general  upon  that  occasion 
dies  the  16th  of  Charles  the  first,  which  sla* 
tute  is  produced  and  read,  and  ^et  no  argument 
is  taken  from  thence  to  prove  the  authority  of 
the  separate  lords,  though  the  act  is  before 
them.  Mr.  Pollexten  in  the  course  of  the  de- 
bate says,  '  We  do  all  pretty  well  agree,  for 
'  aught  I  can  perceive,  in  two  things.    We  do 

*  not  deny,  but  that  the  council-board  has  power 
'  to  commit.    They  on  the  other 'side  oo  not 

*  affirm,  that  the  lords  of  the  council  can  com- 
. '  mit  out  of  the  council. 

'  Attorney  GeneraL  Yes,  they  may  as  jus- 

*  tices  of  the  peace. 

'  PolUxfen,  This  is  not  pretended  to  be  so 
here. 

*  L,  C.  J.  No,  no,  that  is  not  the4»se.' 

The  Court  at  last  got  rid  of  the  oljection,  by 
presuming  the  warrant  to  have  been  executed 
m  coonciL 

There  cannot  be  a  stronger  authority  than 
this  I  have  now  cited  for  the  nresent  purpose. 
The  whole  body  of  the  law,  ir  I  may  use  the 
phrase,  were  as  ignorant  at  that  time  of  a  privy 
counsellor's  right  to  commit  in  the  case  of  a 
libel,  as  the  whole  body  of  privy  counaellors  are 
at  thu  day. 

The  counsel  on  both  sides  in  that  cause  were 
the  ablest  of  their  time,  and  few  times  have 
produced  abler.    They  had  been  concerned  in 

•  See  this  Cafe,  vol.  13,  p.  198. 
VOL.  XIX, 


all  the  state-eaacs  during  the  whole  reign  of 
king  Charles  the  second,  on  one  side  or  the 
other;  and  to  suppose  tbat^ll  these  persons 
ooukl  be  utteriy  ignorant  of  this  extraordi- 
nary power,  it  it  had  been  either  legal  or 
even  practised,  is  a  supposition  not  to  be  mm« 
tained. 

This  is  the  whole  that  I  have  been  able  to 
find,  touching  the  power  of  one  or  mora 
privy  counsellors  to  commit;  and  to  sona 
up  the  whole  of  this  buainesa  in  a  word  it  stands 
thus : 

The  two  cases  in  Leonard  do  pre-sopposesome 
power  in  a  privy  counsellor  to  commit,  without 
saying  what ;  and  the  case  in  Anderson  does 
plainly  recognize  such  a  power  in  high  trea- 
son :  but  with  respect  to  his  jurisdiction  m  other 
ofieoces,  I  do  not  find  it  was  either  claimed  or 
exercised. 

In  consequence  of  all  this  reasoning,  I  ami 
forced  to  deny  the  opinion  of  my  lord  chief  jus- 
tice Holt  to  be  law,  if  it  shall  be  Uken  to  ex- 
tend beyond  the  case  of  high  treason.  But 
there  is  no  necessity  to  understand  the  book  in 
a  more  general  sense ;  nor  is  it  fair  indeed  to 
give  the  words  a  more  lacge  oonstruction :  for 
as  the  conclusion  ought  always  to  be  grounded 
on  the  premisses,  and  the  premisses  are  confined 
to  the  case  of  high  treason  only,  the  opinion 
should  naturally  conform  to  the  cases  cited, 
more  especially  as  the  case  there  before  the 
Court  was  a  case  of  high  treason,  and  they 
were  under  no  necessity  to  lay  down  the  doc- 
trine lar^  than  the  case  required. — Now 
whereas  it  has  been  argued,  that  if  you  admit 
a  power  of  committing  in  high  treason,  the 
power  of  coromittingin  Msser  offences  follows  A 
fortiori ;  I  beg  leave  to  deny  that  eonsequenee» 
for  I  take  the  role  with  respect  to  all  special 
authorities  to  be  directly  the  reverse.  The^ 
are  always  strictly  confined  to  the  letter-;  and 
when  I  see  therefore,  that  a  special  power  in 
any  single  case  only  has  been  permitted  to  e 
person,  who  in  no  other  instance  is  known  or 
recorded  by  the  common  law  as  a  magistrate,  I 
have  no  right  to  enlarge  his  authority  one  step 
beyond  that  case.  Consider  how  strange  it 
would  sound,  if  I  should  declare  at  once,  thai 
every  privy  counsellor  without  exception  is  in* 
vested  with  a  power  to  commit  in  all  offences 
without  exception  from  high  treason  down  lo 
trespass,  when  it  is  clear  that  he  is  not  a  con* 
servator.  It  might  be  said  of  me,  *  he  should 
have  explained  himself  a  little  more  clearly^ 
and  told  us  where  he  had  found  the  description 
of  so  singular  a  magistrate,  who  being  no  con;: 
servator  was  yet  in  the  nature  of  a  conservator.' 

I  have  now  finished  all  1  have  to  say  upon 
this  head ;  and  am  satisfied,  that  the  secretary 
of  state  hath  assumed  this  power  as  a  transfer, 
I  know  not  how,  of  the  royal  authority  to  him- 
self; and  that  the  common  law  of  England 
knows  no  such  magistrate.  At  the  same  time  I 
declare,  wherein  my  brothers  do  all  agree  with, 
me,  that  we  are  bound  to  adhere  to  the  deter- 
mination of  tlie  Uueen  against  Derby,  and  the- 
King  against  Earbury  ;  and  i  have  no  right  te 
»  Y  / 


1059] 


6  GEORGE  III.  The  Cote  of  Seizure  ofPapen— 


[im 


oTertarD  those  decisions,  even  thoagh  it  should 
be  admitted,  that  the  practice,  which  has  sub- 
sisteil  since  the  ReTolution,  had  been  eiroDeous 
in  its  GommenceDnent. 

The"  secretary  of  state  having  now  been  con- 
sidered in  the  two  lights  of  secretary  and  privy 
counsellor,  and  likewise  as  the  substitute  of  the 
royal  mandate  y  in  the  two  first  he  is  clearly 
no  conservator ;  in  the  last,  if  he  can  be  sup- 
posed to  have  borrowed  the  right  of  conserva- 
torship from  the  sovereign  himself,  yet  no  one 
will  argue  or  pretend,  pat  so  great  a  person, 
one  so  nigh  in  authority,  can  be  deemecl  a  jus- 
tice of  the  peace  within  the  equity  of  the  24th  of 
Geo.  3. 

However,  I  will  for  a  time  admit  the  secre- 
tary of  state  to  be  a  conservator,  in  order  to  exa- 
mine, whether  in  that  character  he  can  be 
within  the  equity  of  this  act. 

Second  Question. 

^  Upon  this  qnestion,  I  shall  take  into  con- 
•ideration  the  7th  of  James  1,  c.  5,  because, 
though  it  is  not  material  upon  this  record  to 
determine,  whether  the  special  evidence  can  be 
adoutted  under  the  general  issue  of  not  guilty, 
the  defendant  bavins  in  this  instance  justified ; 
yet  as  that  act  is  made  in  eAdem  materidt  and  for 
the  benefit  of  the  same  persons,  the  rule  of 
oonstrnction  observed  in  that  will  in  great  mea- 
sure be  an  authority  for  this. 
The  24th  of  Geo.  S  is  entitled, '  An  Act  for 

*  the  rendering  justices  of  the  peace  more  safe 
'  in  the  execution  of  their  offices,  and  for  indem- 

*  nifying  constables  and  others  acting  in  obe- 
'dienoe  to  their  warrants.'  The  preamble 
runs  thus :  <  Whereas  justices  of  the  peace  are 
'  discooragM  in  the  execution  of  their  offices, 

*  by  vexatious  actions  brought  against  them, 


'  consistent  with  justice  and  the  safety  and  li- 

*  berty  of  the  subjects  over  whom  their  autho- 
'  rity  extends,  rendered  safe  in  the  execution 

*  of  the  said  office  and  trust ;  and  whereas  it  is 

*  also  necessary,  that  the  subject  should  be 

*  protected  from  all  wilful  and  oppressive  abuse 

*  of  the  several  laws  committed  to  the  care  and 

*  execution  of  the  aaid  justices  of  peace.'  Then 
comes  the  enacting  part. 

The  only  granter  of  the  warrant  in  the  en- 
ftcting  part,  as  well  as  the  preamble,  is  ihe  jus- 
tice of  the  peace.  The  officers,  as  they  are 
described,  are  constablesi  headboronghs,  and 
other  officers  or  persons  acting  by  their  or- 
der, or  in  their  aid.  If  any  person  acting  in 
obedience  to  such  warrant,  and  producing  the 
•aid  warrant  upon  demand,  is  afterwards  pro- 
iecttted  for  such  act,  the  statute  says,  be 
shall  be  acquitted,  upon  the  production  of 
Mch  warrant.  The  counsel  for  the  defen- 
dants say,  the  secretary  and  the  messengers 
«re  both  within  the  equity  of  this  act.  The 
nmt  is  a  justice  of  the  peace,  because  he  is  a 
conservator.  If  so  the  latter  is  his  officer, 
Which  I  will  admit    The  propontion  then  ia, 


that  conservators  are  within  the  equity  of  thb 
act.  They  are  clearly  not  within  the  letter ; 
for  justice  and  conservator  are  not  convertible 
terms ;  and  though  it  should  be  admitted,  tbtt 
a  justice  of  the  peace  is  still  a  conservator,  yet 
a  conservator  is  not  a  justice. 

The  defendants  have  argued  upon  two  nilei 
of  construction,  which  in  truth  are  but  one. 

First^  where  in  a  general  act  a  particular  ii 
pnt  as  an  example,  all  other  persons  of  like  de* 
scription  shall  be  comprized. 

Secondly^  where  the  words  of  a  statute  cmet 
a  thing,  it  enacts  all  ott)er  things  m  On 
deeree.  * 

In  Plowden  37,  and  167>  and  467,  sevenl 
cases  are  cited  as  anthorities  under  these  mlei 
of  construction ;  as,  that  the  bishop  of  Mor* 
wich  in  one  act  shall  mean  all  bishops ;  thai 
the  warden  of  the  Fleet  shall  mean  all  gaolen; 
that  justices  of  a  division  mean  all  justices  i 
the  county  at  large,  that  guardian  insocsgf 
after  the  heir's  attaining  fourteen,  shall  be  i 
bailiff  in  account ;  that  executors  shall  belBde 
administrators,  and  tenant  for  yearsatenaot 
for  one  year  or  any  less  time ;  with  serenl 
other  instances  to  the  like  purpose. 

In  the  first  place,  though  the  general  rok 
be  true  enough,  that  where  it  Is  clear  the  persoa 
or  thinff  expressed  is  put  by  way  of  example, 
the  iudges  must  fill  up  the  catalogue ;  yet  we 
ought  to  be  sure,  from  the  words  and  mtmof 
of  the  act  itself,  that  the  thing  or  pefsos  19 
really  inserted  as  an  example. 

This  is  a  very  inaccurate  way  of  penning  t 
law ;  and  the  instances  of  this  sort  are  scares 
ever  to  be  found,  except  in  some  of  tbe  old 
acts  of  parliament.  And  wherever  tliis  role 
is  to  take  place,  the  act  must  be  general,  sod 
the  thing  expressed  must  be  particular ;  socb 
as  those  cases  of  the  warden  of  the  Fleet  and 
tbe  bishop  of  Norwich  :  whereas  the  act  befon 
us  is  equally  general  in  alt  its  parts*  aod  re- 
quires no  addition  or  supply  to  give  it  tbe  full 
effect.  Therefore  if  this  way  of  arguing  csn 
be  maintained  by  either  of  the  rules,  it  moit 
fall  under  the  second,  which  is,  that  where  tb< 
words  of  a  statute  enact  a  thing,  it  enacts  ill 
other  things  in  like  degree. 

In  all  cases  that  fall  within  this  role,  tberi 
must  be  a  perfect  resemblance  between  tbe  |>er- 
sons  or  things  expressed  and  those  implieok 
Thus  for  instance,  administrators  are  the  same 
thing  with  executors;  tenant  for  half  a  year 
and  tenant  for  years  have  both  terms  for  a 
chattel  interest,  differing  only  in  the  ^^ii^*^ 
of  ihe  term  ;  and  so  of^the  rest,  which  I  need 
not  repeat  one  by  one :  and  in  all  these  csaef . 
the  persons  or  things  to  be  implied  are  in  all 
respects  the  objects  of  the  law  as  much  as  tboM 
expressed.  Does  not  every  body  see  from 
hence,  that  you  must  first  examine  the  law  be- 
fore you  can  apply  the  rule  of  constroclioD  f 
For  the  law  must  not  be  bent  by  tbe  constructioo, 
hot  that  must  be  adapted  to  the  spirit  and  seow 
of  (he  law.  The  fundamental  rule  then,  oj 
which  all  others  are  to  be  tried,  is  laid  down  m 
Wimbisfa  and  Tkilbois»  Ploi^deo  »7,  i»,  ^* 
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oordiog  to  wliicb  tbe  best  guide  ii  to  follow  tbe 
intent  of  the  statutes.  Again,  according  to 
Plovden,  p.  S05  and  231,  tbe  construction  is 
to  be  collected  out  of  tbe  words  according  tp 
the  true  intent  and  meaning  of  the  act,  and  the 
intent  of  tbe  makers  may  be  collected  from  the 
cau^e  or  necessity  of  makiog  tbe  act,  or  by 
foreign  circumstances. 

Let  us  try  tbe  present  case  by  these  rules ; 
and  let  tbe  justice  of  the  peace  stand  for  a  mo- 
ment iu  this  act  as  a  magistrate  at  large  j  and 
tlien  compare  him  as  he  is  here  described  with 
the  conservator. 

The  justice  here  is  a  magistrate  intrusted 
with  tbe  execution  of  many  laws,  liable  to 
actions  for  involuntary  errors,  and  actually  dis- 
couraged by  vexatious  suits;  in  respect  of 
.which  perilous  situation  he  is  intended  to  be 
rendered  more  safe  in  the  execution  of  bis 
office. — He  is  besides  a  magistrate,  who  acts 
by  warrant  directed  to  constables  and  other 
officers,  namely^  known  officers  who  are  bound 
to  execute  his  warrants. 

Now  take  the  conservator. — He  is  intrusted 
with  tbe  execution  of  no  laws,  if  tbe  word  '  law' 
is  understood  to  mean  statutes,  as  I  apprehend 
it  is. — He  is  liable  to  no  actions,  because  be 
never  acts ;  tbe  keeping  of  tbe  peace  being  so 
completely  transferred  to  and  so  engrossed  bv 
tbe  justice,  that  tbe  name  of  conservator  is  al- 
most forgot.  He  is  far  from  being  discouraged 
by  actions.  No  man  ever  heard  of  an  action 
'brought  against  a  conservator  as  such  ;  unless 
you  will  call  a  confitable  a  conservator,  which 
will  not  serve  tbe  present  purpose,  because 
these  persons  can  hardly  be  deemed  justices 
within  the  act.— Again,  how  does  it  appear, 
that  the  conservator  could  either  grant  a  war- 
rant like  the  present,  or  command  a  constable 
to  execute  it  ?  These  powers,  ai^  at  least  very 
doubtful ;  but  I  think  1  mav  take  it  for  granted, 
that  the  conservator  could  not  command  a 
messenger  of  the  king's  chamber. 

Did  then  this  act  of  |>arliament  refer  to  ma- 
gistrates of  known  authority  and  daily  em- 
^  ployipent,  or  to  antiquated  powers  and  persons 
'  known  to  have  existed  by  historical  tradition 
only  ?  Did  it  mean  to  redress  real  grievances, 
or  those  that  were  never  felt  ?  *  Ad  ea,  qns 
*  frequenter  acciduot,  jura  adaptantur.' 

From  this  comparison  it  may  appear,  how 
little  there  is  to  drag  tbe  conservator  into  the 
law,  who  hardly  corresponds  with  the  justice 
of  the  peace  in  any  one  point  of  tbe  description. 
Bjat  further,  it  is  unfortunate  for  the  conser- 
vators upon  this  question,  that  one  half  of 
them  are  the  objects  of  the  stetute  by  name, 
as  constables,  &c.  and  yet  not  one  of  their  acts 
as  conservators  is  withm  tbe  provision. 

And  now  give  me  leave  to  ask  one  question. 
Will  the  secretary  of  state  be  classed  with  the 
higher  or  the  lower  conservator  ?  If  with  the 
higher,  such  as  tbe  king,  the  chancellor,  &c, 
he  is  too  much  above  toe  justice  to  be  within 
the  equity.  If  with  the  lower,  he  is  too  much 
below  him.  And  as  to  the  sheriff  and  the 
eoroneri  they  caiinot  be  withia  tbe  law  $  be- 
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cause  they  never  grant  such  warrants  as  these. 
So  that  at  last,  upon  considering  all  tbe  conser- 
vators, there  is  not  one  that  does  dot  stand 
most  evidently  excluded,  unless  the  secretary 
of  state  himself  shall  be  excepted. 

But  if  there  wanted  arguments  to  confute 
this  pretension,  tbe  construction  that  has  pre-* 
vailed  u|>on  the  seventh  of  Jsmes  tbe  first, 
would  decide  the  point.  That  is  an  act  of  like 
kind  to  relieve  justices  of  tbe  peace,  mayors, 
constables,  and  certain  other  officers,  in  trouble- 
some actions  brought  a&;ainst  them  for  the 
legal  execution  of  their  offices ;  who  sre  enabled 
by  that  act  to  plead  the  general  issue.  Now 
that  law  has  been  token  so  strictly,  that  neither 
church-wardens,  noi^  overseers,  were  held  to 
be  within  the  equity  of  the  word  '  constables/ 
although  they  were  clearly  officers,/and  acted 
under  the  justice's  warrants.  Why  ?  Because 
that  act,  being  made  to  change  the  course  of 
the  common  Jaw,  could  not  be  extended  be-i 
yond  the  letter.  If  then  that  privilege  of 
giving  the  special  matter  in  evidence  upon  the 
general  issue  is  contrary  to  the  common  law, 
how  much  more  substantially  is  this  act  an  in- ' 
novation  of  the  common  law,  which  indemnifies 
the  officer  upon  the  production  of  the  warrant, 
and  deprives  the  subject  of  his  right  of  action  ( 

It  is  impossible,  that  two  acts  of  parliament 
can  be  more  nearly  allied  or  connected  with 
one  another,  than  that  of  S4  George  2,  and  th^ 
7  th  of  James  1.  The  objects  in  both  are  th; 
same,  and  the  remedies  are  similar  in  both,  eacb 
of  them  changing  the  common  law  for  the  be- 
nefit of  the  parties  concerned.  Tbe  one,  m 
truth,  is  the  sequel  or  second  part  of  the  other. 
The  first  not  being  an  adequate  remedy  in  case 
of  the  several  persons  therein  mentioned,  the 
second  is  added  to  complete  the  work,  and  to 
make  them  as  secure  as  they  ought  to  be  mad^ 
from  the  nature  of  the  case.  If  by  a  contrarj 
construction  any  person  should  w  admitted 
into  the  last  that  are  not  included  in  that  first, 
the  person,  whoever  he  is,  will  be  without  the 
privilege  of  pleading  the  general  issue,  and 
giving  the  special  matter  in  evidence,  which 
the  latter  would  have  certainly  given  by.ex^ 
press  words,  if  tbe  parliament  could  have  ima* 
gined  he  was  not  comprized  in  the  first. 

Upon  the  whole,  we  are  all  of  opinion,  thai 
neither  secretory  of  state,  nor  the  messenger^ 
are  within  the  meaning  of  this  act  of  parlia- 
ment. 

Tiimo  C^UEsnoN. 

But  if  they  were  within  tbe  general  equity, 
yet  it  behoved  tbe  messenger  to  shew,  thac 
they  have  acted  in  obedience  to  the  warrant; 
for  it  is  upon  that  condition,  that  they  are  intip 
tied  to  tbe  exemption  of.  the  act.  When  the 
legislature  excused  the  officer  from  the  perilous 
task  of  judging,  they  compelled  him  to  an  im- 
plicit obedience ;  which  was  but  reasonable:  so 
that  now  b§  must  follow  tbe  dictates  of  his  ! 
warranty  being  no  longer  obliged  to  inquire,  \ 
whether  his  superior  had  or  had  not  any  juris- 
dictioD,     The  Ute  deciaioo  of  the  Court  of . 
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KlDg^'fl-bench  in  the  Case  of  General  Warrants* 
was  ruled  upon  this  ground,  and  rigbtJy  de- 
termined. 

This  part  of  the  case  is  clear,  and  shall  be 
dispatched  in  very  few  words.  •% 

First,  the  defendants  did  not  take  with  them 
a  constable,  which  is  a  flat  objection.  They 
had  no  business  to  dispute  either  the  propriety 
or  the  legality  of  this  direction  in  the  execution 
of  the  warrant;  nor  have  their  counsel  any 
right  to  dispute  it  here  in  their  behalf.  They 
can  have  no  other  plea  under  this  act  of  par- 
liament, than  ignorance  and  obedience. 

Secondly,  they  did  not  bring  the  papers  to 
the  earl  of  Halifax,  to  be  examined  according 
to  the  tenor  of  the  warrant,  but  to  Mr.  Lovell 
Stanhope.  This  command  ought  to  have  been 
literally  pursued  ;  nor  is  it  any  excuse  to  say 
BOW.  as  they  Co  in  their  plea,  that  Mr.  Lovell 
tStannope  was  an  assistant  to  the  earl  of  Hali- 
fax. If  he  is  a  magistrate,  he  can  have  no  as- 
feistanl,  nor  deputy,  to  execute  any  part  of  that 
Employment.  The  right  is  personal  to  himself, 
And  a  tmst  that  he  can  no  more  delegate  to 
linother,  than  a  justice  of  the  peace  can  trans- 
fer his  commission  to  bis  clerk. 

I  shall  say  no  more  upon  this  head.  But  I 
Oannot  help  observing,  that  the  secretary  of 
Slate,  who  has  not  been  many  years  intrusted 
with  this  authority,  has  already  eased  himself 
of  every  part  of  it,  except  the  signing  and  seal- 
ing the  warrant.  The  law  clerk,  as  he  is  called, 
examines  both  persons  and  papers.  He  backs 
Or  discharges.  This  is  not  right.  1  could  wish 
for  the  future,  that  the  secretary  would  dis- 
Obarge  this  part  of  his  office  in  his  own  person. 

FOORTH  AND  LAST  QUESTION. 

The  question  that  arises  upon  the  special 
Terdict  l!eing.  now  dispatched,  I  come  in  my 
last  place  to  the  point,  which  is  made  by  the 
justification ;  for  the  defendants,  having  failed 
in  the  attempt  made  to  protect  thems^ves  by 
the  statute  of  the  34th  of  Geo.  2,  are  under  a 
necessity  to  maintain  the  legality  of  the  war- 
rants, under  which  they  have  acted,  and  to  shew 
that  the  secretary  of  state  in  the  instance  now 
before  as,  had  a  lurisdiction  to  seise  the  defen- 
dants' papers.  If  he  bad  no  such  jurisdiction, 
the  law  IS  clear,-  that  the  officers  are  as  much 
Tespousible  for  the  trespass  as  their  superior. 

This,  though  it  is  not  the  most  difficult,  is 
the  most  interesting  question  in  the  cause ;  be- 
cause if  this  point  should  be  determined  in  fa- 
▼oar  of  the  jurisdictioo,  the  secret  cabinets  and 
bureaus  of  every  subject  in  this  kingdom  will 
be  thrown  open  to  the  search  and  inspection  of 
m  messenger,  whenever  the  secretary  of  state 
•hall  think  fit  to  charge,  or  even  to  suspect,  a 
person  to  be  the  author,  printer,  or  publiftber  of 
a  seditious  libel. 

The  messenger,  jmder  this  warrant,  is  com- 
manded to  seiase  the  person  described,  and  to 
bring  him  with  his  papers  to  b^  examined  be- 
■  -  ■ ' 

*  Money  and  others  against  Leach,  Mich. 
<  090.  d,  ant$,  p.  1002. 
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fore  the  secretary  of  state.  In  eoDseqoeooe  of 
this,  the  house  must  be  searched ;  the  lock  and 
doors  of  every  room,  box,  or  trunk  most  be 
broken  open ;  all  the  papers  and  books  without 
exception,  if  the  warrant  be  executed  aeoordiog 
to  its  tenor,  must  be  seized  and  carried  awty ; 
for  it  is  observable,  that  nothing  is  left  either  to 
the  discretion  or  to  the  humanity  of  the  officer. 

This  power  so  assumed  by  the  secretary  of 
state  is  an  execution  upon  all  the  party's  papers, 
in  the  first  instance.  His  boose  is  rifled;  hit 
most  valuable  secrets  are  taken  out  of  bis  pos- 
session, before  the  paper  for  which  he  is  charge 
ed  is  found  to  be  criminal  by  any  competeat 
jurisdiction,  and  before  he  is  convicted  either 
of  writing,  publishing,  or  being  concerned  Is 
the  paper. 

This  power,  so  claimed  by  the  secretary  of 
state,  is  not  supported  by  one  single  citalioo 
from  any  law  book  extant.  It  is  claimed  by 
no  other  magistrate  in  this  king^m  but  him- 
self: the  great  executive  hand  of  criminal  jus- 
tice, the  lord  chief  justice  of  the  court  of 
King's-bencb,  chief  justice  Scroggs  excepted, 
never  having  assumed  this  authority. 

The  arguments,  which  the  defendants'  coos- 
sel  have  thought  fit  to  urge  in  support  of  tliif 
practice,  are  oT  this  kind. 

That  such  warrants  have  issued  frequently 
since  the  Revolution,  which  practice  has  been 
found  by  the  special  verdict ;  though  1  moat 
observe,  that  the  defendants  have  no  right  to 
avail  themselves  of  that  finding,  because  do 
such  practice  is  averred  in  their  justification. 

That  the  case  of  the  warrants  bears  aresem* 
btance  to  the  case  of  search  for  stolen  goodf . 

They  sa^  too,  that  they  have  been  executed 
without  resistance  upon  many  printers,  book' 
sellers,  and  authors,  who  nave  quietly  sub- 
mitted to  the  authority ;  that  no  action  bath 
hitherto  been  brought  to  try  the  right ;  and 
that  although  they  nave  been  often  read  opoo 
the  returns  of  Habeas  Corpus,  yet  no  court  of 
justice  has  ever  declared  them  illegal. 

And  it  is  further  insisted,  that  this  power  ii 
essential  to  government,  and  the  only  mesne  of 
quieting  clamours  and  sedition. 

These  arguments,  if  they  can  be  called  ar- 
guments, shall  be  all  taken  notice  of;  becauie 
upon  this  question  I  am  desirous  of  removing 
every  colour  or  plausibility. 

Before  I  state  the  question,  it  will  be  neoee* 
sary  to  describe  the  power  claimed  by  this  war* 
rant  in  its  full  extent. 

If  honestly  exerted,  it  is  a  power  to  seise 
that  man's  papers,  who  is  charged  upon  oath 
to  be  the  author  or  publisher  of  a  sedittooi 
libel ;  if  oppressively,  it  acts  against  every 
man,  who  is  so  described  in  the  warraotf 
though  he  be  innocent. 

It  IS  executed  againt  the  party,  before  bo  li 
heard  or  even  summoned ;  and  the  informaiioD» 
as  well  as  the  informers,  is  unknown. 

It  is  executed  by  messengers  with  ^^'J^^ 
out  a  constable  (for  it  can  never  be  pretaodesy 
that  such  is  necessary  in  point  of  law)  in  tha 
presence  or  the  absence  ot  the  party^  as  tba 
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meweiigerg  tball  think  fit,  and  withoot  a  wit- 
iiet!ft  to  tentify  what  passes  at  the  time  of  the 
transactioo  ;  so  that  wheo  the  papers  are  gooe, 
as  (he  ool  J  witoesses  are  the  trespassers,  the 
party  injured  is  left  without  proof.* 

If  this  injory  falls  upon  an  innoceot  person, 
he  is  as  destitute  of  remedy  as  the  guilty  :  and 
the  whole  transaction  is  so  guarded  a^inst  dis- 
eovery,  that  if  the  oflBcer  should  he  disposed  to 
carry  off  a  hank-bill,  he  may  do  it  with  impu- 
nity, since  there  is  no  roan  capable  of  proTing 
either  the  taker  or  the  thing  taken. 

It  must  not  be 'here  forgot,  that  no  subject 
whatsoever  is  privileged  from  this  search  ;  be- 
came both  Houses  of  Parliament  have  re- 
solved, that  there  is  no  privilege  in  tlie  case  of  a 
seditions  libel. 

Nor  is  there  pretence  to  say,  that  the  word 
.*  papers*  here  mentioned  ought  in  point  of  law 
to  be  restrained  to  the  libellous  papers  only. 
The  word  is  general,  and  there  is  nothing  m 
the  warrant  to  confine  it ;  nay,  I  am  able  to 
affirm,  that  it  has  been  upon  a  late  occasion 
executed  in  its  utmost  latitude :  for  in  the  case 
of  Wilkes  against  Wood,  when  the  messengers 
hesitated  about  taking  all  the  manuscripts,  and 
sent  to  the  secretary  of  state^for  more  express 
orders  for  that  purpose,  the  answer  was,  **  thst 
all  must  be  taken,  manuscripts  and  all."  Ac- 
cordingly, all  was  taken,  and  Mr.  Wilkes's 
private  pocket-book  filled  up  the  mouth  of  the 
sack. 

1  was  likewise  told  in  the  same  cause  by  one 
of  the  most  experienced  messengers,  that  he 
held  himself  bound  by  his  oath  to  pav  an  im- 
plicit obedience  to  the  commands  of  the  secre- 
tary of  state ;  that  in  common  cases  he  was 
contented  to  seize  the  printed  impressions  of 
the  papers  mentioned  in  the  warrant;  hut 
when  he  received  directions  to  search  further, 
or  to  make  a  more  general  seizure,  his  rule 
was  to  sweep  all.  The  practice  has  been  cor- 
respondent to  the  warrant. 

Such  is  the  power,  and  therefore  one  should 


•  <( 


If  a  private  person  suspect  another  of 
felony,  and  lay  such  ground  of  suspicion  before 
a  constable,  and  require  his  assistance  to  take 
him,  the  constable  may  justify  killing  the  party 
if  he  fly,  though  in  truth  he  were  innocent. 
But  in  such  case,  where  no  hue  and  cry  is 
levied,  certain  precautions  roust  be  observed  : 
1.  The  party  suspecting  ought  to  be  present ;  for 
the  justification  is,  that  the  constable  did  aid  him 
in  taking  the  party  suspected.  2.  The  constable 
ought  to  be  informed  of  the  grounds  of  suspicion, 
that  he  may  judge  of  the  reasonableness  of  it. 
From  whence  it  should  seem  that  there  ought 
to  be  a  reasonable  ground  shewn  for  it:  other- 
wise it  would  be  immaterial  whether  such  in- 
formation were  given  to  the  constable  or  not, 
SM  to  the  point  of  bis  justification.  And  it  was 
ibrmerly  supposed  to  be  necessary,  that  there 
should  have  been  a  felony  committed  in  fact,  of 
which  the  constable- most  have  been  ascer- 
tained at  his  pern."  East's  Pleas  of  the  Crown, 
cb.  5,  s.  69. 


natorallr  expect  that  the  law  to  warrant  it 
should  be  clear  in  proportion  as  the  power  m 
exorbitant. 
^  If  it  is  law,  it  will*  be  found  in  our  books. 
If  it  is  not  to  be  found  there,  it  is  not  law. 

The  great  end,  for  which  men  entered  into 
society,  was  to  secure  their  property.  That 
right  is  preserved  sacred  and  incommunicable 
in  all  instances,  where  it  has  not  been  taken 
away  or  abridged  by  some  public  law  for  the 
good  of  the  whole.  The  cases  where  this 
right  of  propertv  is  set  sside  by  positive  law, 
are  various.  Distresses,  executions,  forfei* 
tures,  taxes,  &c.  are  all  of  this  description ; 
wherein  every  man  by  common  consent  gives 
op  that  right,  for  the  sake  of  justice  and  the 
general  good.  By  the  laws  of  England,  everv 
invasion  of  private  property,  be  it  ever  so  mi- 
nute, is  a  trespass.  No  man  can  set  his  foot 
upou  my  ground  without  my  licence,  but  he  is 
liable  to  an  action,  though  the  damage  be  no- 
thing ;  which  is  proved  by  every  declaration  in 
trespass,  where  the  defendant  is  called  upon  to 
answer  for  bruising  the  grass  and  even  tread- 
ing upon  the  soil.  If  he  admits  the  fsct,  he  is 
bouna  to  shew  by  way  of  justification,  that 
some  positive  law  has  empowered  or  excused 
him.  The  justification  is  submitted  to.  the 
judges,  who  are  to  look  into  the  books ;  and  if 
such  a  justification  can  be  maintained  by  the 
text  of  the  statute  law,  or  by  the  principles  of 
common  law.  If  no  such  excuse  can  be  found 
or  produced,  the  silence  of  the  books  is  an  au- 
thority against  the  defendant,  and  the  plaintiff 
must  have  judgment. 

According  to  this  reasoning,  it  is  now  in* 
cnmbent  upon  the  defendants  to  shew  the  law, 
by  which  this  seizure  is  warranted.  If  that 
cannot  be  done,  it  is  a  trespass. 

Papers  are  the  owner's  goods  and  chattels : 
they  are  his  dearest  property  ;  and  are  so  far 
firom  enduring  a  seizure,  that  they  will  hardly 
bear  an  inspection ;  and  though  the  eye  cannot 
by  the  laws  of  England  be  guilty  of  a  trespass^ 
yet  where  private  papers  are  removed  and  car- 
ried away,  the  secret  nature  of  those  goods  will 
be  an  aggravation  of  the  trespass,  and  demand 
more  considerable  damages  in  that  respect. 
Where  is  the  written  law  that  gives  any  magis- 
trate such  a  power?  I  can  safely  answer,  there 
is  none ;  and  therefore  it  is  too  much  for  utf 
without  such  authority  to  pronounce  a  practice 
legal,  which  would  be  subversive  of  all  the 
comforts  of  society. 

But  though  it  cannot  be  maintained  by  any 
direct  law,  yet  it  bears  a  resemblance,  as  waa 
urged,  to  the  known  case  of  search  and  seizure 
for  stolen  goods. 

I  answer,  that  the  difference  is  apparent. 
In  the  one,  I  am  permitted  to  seize  my  own 
goods,  which  are  placed  in  the  hands  of  a  pub* 
he  officer,  till  the  felon's  conviction  shall  intitle 
me  to  restitution.  In  the  other,  the  party'e 
own  property  is  seized  before  and  without  con- 
viction,  and  he  has  no  power  to  reclaim  his 
goods,  even  after  his  inooceDce  is  oleaied  by 
acquittal. 
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6  GEORGE  III. 


The  Case  ofSekure  ef  Paper 


The  case  of  seaicbiiig  for  stolen  goods  creff  t 
into  the  law  b^  imperceptible  practice.  It  is 
the  only  case  of  the  kind  that  is  to  be  met  with. 
No  less  a  person  than  my  ionl  Coke  (4  Inst. 
176,)  denied  its  legality ;  and  therefore  if  the 
two  cases  resembled  each  other  more  than  tbey 
do,  we  have  no  right,  without  an  act  of  parlia- 
ment, to  adopt  a  new  practice  in  the  criminal 
law,  which  was  nerer  yet  allowed  from  all  an- 
tiquity. 

Observe  too  the  caution  with  which  the  law 
proceeds  in  this  singular  case.-«— There  must  be 
a  full  charge  upon  oath  of  a  theil  committed. 
-^The  owner  must  swear  that  the  goods  are 
lodged  in  such  a  place. — He  must  attend  at 
the  execution  of  the  Warrant  to  shew  them  to 
the  officer,  who  must  see  that  they  answer 
the  description. — And,  lastly,  the  owner  must 
abide  the  event  at  his  peril :  for  if  the  goods 
are  not  found,  he  is  a  trespasser ;  and  the  of- 
ficer.being  an  innocent  person,  will  be  always 
a  ready  and  convenient  witness  against  him.* 

On  the  contrary,  in  the  case  before  us  no- 
thing is  described,  nor  distinguished :  no 
charge  is  requisite  to  prove,  that  the  party  has 
any  criminal  papers  in  his  custody :  no  person 
present  to  separate  or  select :.  no  person  to 

Erove  in  the  owner's  behalf  the  officer's  misbe- 
aviour.— -To  say  the  truth,  he  cannot  easily 
misbehave,  unless  he  pilfers;  for  he  cannot 
take  more  than  all. 

.  If  it  should  be  said  that  the  same  law  which 
lias  with  so  much  circumspection  guarded  the 
case  of  stolen  goods  from*  mischief,  would  like- 
wise in  this  case  protect  the  subject,  by  adding 
S roper  checks;  would  require  proofs  before- 
and ;  would  call  uu  the  servant  to  stand  by 
and  overlook  \  would  require  him  to  take  an 
exact  inventory,  and  deliver  a  copy :  my  an- 
swer is,  that  all  these  precautions  would  have 
been  long  since  e&tahlisbed  by  law,  if  the  power 
itself  bad  been  legal ;  and  that  tbe  want  of 
ttiem  is  an  undeni^le  argument  against  the  le- 
gality of  tiie  thing. 

What  would  the  parliament  say,  if  the 
judges  should  take  upon  themselves  to  monld 
an  unlawful  power  into  a  convenient  authority, 
by  new  restrictions?  That  would  be,  not  judg- 
ment, but  legislation. 

I  come  now  to  the  practice  since  the  Revo- 
Intion,.  which  has  been  strongly  urged,  with 
this  emjibatical  addition,  that  an  usage  tolerated 
from  .the  sera  of  liberty,  and  continued  down- 
wards to  this  time  through  the  best  ages  of 
the  constitution,  must  necessarily  have  a  legal 
commencement.  Now,  though  that  pretence 
can  have  no  place  in  the  question  made  by  this 
plea,  because  no  such  practice  is  there  alleged ; 
yet  1  will  permit  the  defendant  for  the  present 
to  borrow  a  fact  from  the  special  verdict,  for 
the  sake  of  giving  it  an  answer. 

.If  the  practice  be^n  then,  it  began  too  late 
to  be  law  now.    If  it  was  more  ancient,  tbe 

Revolution  is  not  to  anawer  for  it ;  and  I  could 

~  -  ■  -       ■-  _       - 

*  See  Leach's  Hawkins's  Pleas  of  the  Crowoi 
book  S,  G.  13, 8.  17. 
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have  wbbed,  that  upon  this  occasion  the  Refo- 
lution  had  not  been  considered  as  tbe  only' 
basis  of  our  liberty. 

The  Revolution  restored  tliis  constitution  to 
its  first  principles.  It  did  no  poore.  It  did 
not  enlarge  the  liberty  of  the  subject;  but  gtre 
it  a  better  security.  It  neither  widened  nor 
contracted  the  foundation,  but  repaired,  sod 
perhaps  added  a  buttress  or  two  to  the  fabric; 
and  if  any  minister  of  state  has  since  deviated 
from  the  principles  at  that  time  recognized, 
ail  that  I  can  say  is,  that,  so  far  from  beiog 
sanctified,  they  are  condemned  by  the  Re?ola- 
tion. 

With  respect  to  the  practice  itself,  if  it^oes 
no  higher,  every  lawyer  will  tell  you,  it  is 
much  too  modern  to  hie  evidence  of  the  coiD' 
mon  law  ;  and  if  it  should  be  added,  that  tbeae 
Warrants  ought  to  acquire  some  strength  by  the 
silence  of  those  courts,  which  have  heard  then) 
read  so  «often  upon  returns  without  censure  or 
animadversion,  I  am  able  to  borrow  my  answer 
to  that  pretence  from  the  Court  of  King's- beoch, 
which  lately  declared  with  great  uoaoimity 
in  the  Case  of  General  Warrants,  that  as  do  oI^ 
jection  was  taken  to  them  upon  the  returns, 
and  the  matter  passed  $ub  nlentio,  the  prece- 
dents were  of  no  weight.  I  most  heartily  cod* 
cur  in  that  opinion ;  and  the  reason  is  more 
pertinent  here,  because  the  Court  had  noaotbi^ 
rity  in  the  present  case  to  determine  against 
the  seizure  of  papers,  which  was  not  befora 
them ;  whereas  in  the  other  they  might,  if 
they  had  thought  fit,  have  declared  tbe  wari 
rant  void,  and  discharged  the  prisoner  tx  officio. 

This  is  the  first  instance  I  have  met  with, 
where  the  ancient  immemorable  law  of  tbtf 
land,  in  a  public  matter,  was  attempted  to  be 
proved  by  tne  practice  of  a  private  omce. 

The  names  and  rights  of  public  msgistrates, 
their  power  and  forms  of  proceeding  as  they 
are  settied  by  law,  have  beeq  long  since  writ- 
ten, and  are  to  be  found  in  books  and  records. 
Private  customs  indeed  are  still  to  be  sought 
from  private  tradition.  But  whoever  conceived 
a  notion,  that  any  part  of  the  public  law  coold 
be  buried  in  the  obscure  practice  of  a  paruca* 
lar  person  ? 

To  search,  seize,  and  carry  away  all  tbe  pt- 
pers  of  tbe  subiect  upon  the  first  warrant:  thtl 
such  a  right  should  have  existed  from  the  lime 
whereof  the  memory  of  man  runneth  not  to 
the  contrary,  and  never  ^et  hate  found  a  |i|aoe 
in  any  book  of  law ;  is  incredible.  But  if  so 
strange  a  thing  could  be  supposed,  I  do  not  see, 
how  we  could  declare  tiie  law  upon  such  evi« 
dence. 

But  still  it  is  insisted,  that  there  hss  been  a 
general  submission,  and  no  action  brought  to 
try  the  right.  ^   , 

I  answer,  there  has  been  a  submission  « 
guilt  and  poverty  to  power  and  the  terror  or 
punishment.  But  it  would  be  strange  doctrine 
to  assert  that  all  the  people  of  this  land  are 
bound  to  acknowledge  that  to  be  universal  Uw, 
which  a  few  crimiDai  bookstiUers  hate  be(9 
afraid  to  dispute. 
.     4 
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The  defendants  opon  this  occasion  have 
•topped  short  at  tbe  Revolution.  Bat  1  think 
it  would  be  material  to  go  farther  back,  in 
order  to  see,  how  far  the  search  and  seizure  of 
papers  have  been  countenanced  in  tbe  antece- 
dent reigns. 

First,  I  find  no  trace  of  spch  a  warrant  as  the 
present  before  that  period,  except  a  very  few 
that  were  produced  tbe  other  day  in  the  reign 
of  king  Chariest. 

But  there  did  exist  a  search-warrant,  which 
took  its  rise  from  a  decree  of  tbe  Star- Cham- 
ber. The  decree  is  found  at  the  end  of  the 
3d  volume  of  Rush  worth's  Collections.  It  was 
made  in  the  year  1636,  and  recites  an  older  de- 
cree upon  the  subject  in  the  S8th  of  Elizabeth, 
by  which  probably  the  same  power  of  search 
was  giTeii. 

By  this  decree  tbe  messenger  of  the  press 
was  empowered  to  search  in  all  places,  where 
books  were  printing,  in  order  to  see  if  the 

Srinter  bad  a  licence ;  .and  if  upon  such  seafch 
e  found  any  books  which  he  suspected  to  be 
libellous  against  the  church  or  state,  be  was  to 
ieize  them,  and  carry  them  before  the  proper 
magistrate. 

It  was  ?ery  evident,  that  the  Star-Chamber, 
bow  soon  aAer  tbe  invention  of  priuting  I  know 
not,  took  to  itself  the  jurisdiction  oyer  public 
libels,  which  soon  grew  to  be  the  oeculiar  busi- 
ness of  that  court.  Not  that  the  courts  of 
Westminster- hall  wanted  the  power  of  holding 
pleas  in  those  cases;  but  the  attorney -general 
for  good  reasons  chose  rather  to  proceed  there; 
which  is  the  reason,  why  we  have  no  cases  of 
Kbels  in  tbe  King's-bench  before  the  Restora- 
tion. 

The  8tar-Chamber  from  this  jurisdiction  pre- 
sently usurped  a  general  superintendance  over 
tbe  press,  and  exercised  a  legislative  power  in 
all  matters  relating  to  the  subject  They  ap- 
pointed licensers ;  they  prohibited  books ;  they 
uflicted  penalties;  and  they  dignified  one  of 
tbeir  officers  wi^h  the  name  of  the  messenger 
of  tbe  press,  and  among  other  things  enacted 
this  warrant  of  sea|;ph. 

After  that  court  was  abolished,  tbe  press  be- 
came free,  but  enjoyed  its  liberty  not  aoove  two 
or  three  years ;  forthe  Long  Parliament  thought 
fit  to  restrain  it  again  b^  ordinance.  Whilst  the 
press  is  free,  1  am  afraid  it  will  always  be  li- 
centious, antl  all  governments  have  an  aversion 
to  libels.  This  parliament,  therefore,  did  by 
ordinance  restore  the  Star-Chamber  practice; 
they  recalled  the  licences,  and  sent  forth  again 
the  messenger.  It  was  against  the  ordinance, 
that  Milton  wrote  that  famous  pamphlet 
called  Areopagitica.  Upon  the  Restoration, 
the  press  was  nee  once  more,  till  the  13tb  and 
14th  of  Charles  2,  when  the  Licensing  Act 
passed,  which  for  the  first  time  gave  the  secre- 
tary of  state  a  power  to  issue  search  warrants: 
but  these  warrants  were  neither  so  oppressive, 
nor  so  inconvenient  as  the  present.  The  right 
to  enquire  into  the  licence  was  the  pretence  of 
making  the  searches;  and  if  during  the  search 
Any  suspected  libels  were  found,  they  ancllhey 
only  could  be  seized. 


This  act  expired  the  32d  year  of  that  reign, 
or  thereabouts.  It  nas  revived  again  in  the  1st 
year  of  king  JaroeH  2,  and  remained  iu  force  till 
the  5tli  of  king  William,  after  One  of  bis  par- 
liaments had  cuntiaued  it  for  a  year  beyond  itg 
expiration. 

I  do  very  much  suspect,  that  tbe  bresent 
warrant  took  its  rise  from  these  search-war- 
rants, that  I  have  been  describing ;  nothing 
being  easier  to  account  for  than  this  engrajfu 
ment ;  the  difiierence  between  them  beiiig  nq 
more  than  this,  that  the  apprehension  of  tbe 
person  in  tbe  first  was  to  follow  tbe  seizure  of 
papers,  but  the  seizure  of  papers  in  tbe  latter 
was  to  follow  the  apprehension  of  the  person* 
The  same  evidence  would  serve  equaHy  for 
both  purposes.  If  it  was  charged  for  pnnting 
or  publishing,  that  was  suflicient  for  either  of 
the  warrants.  Only  this  material  difference 
must  always  be  observed  between'thero,  that 
the  search  warrant  only  carried  o£Pthe  criminal 
papers,  whereas  this  seizes  all. 

When  the  Licensing  Act  expired  at  the  clost^ 
of  king  Charles  3's  reign,  the  twelve  judges 
were  assembled  at  the  king's  command,  to  dis- 
cover whether  the  press  might  not  be  as  ef- 
fectually restrained  by  the  common  law,  aa  it 
had  been  by  that  statute. 

1  cannot  nelp  observing  in  this  place,  that  if 
the  secretary  of  state  was  still  invested  with  a 
power  of  issuing  this  warrant,  there  was  no 
occasion  for  the  application  to  tbe  judges :  for 
though  he  could  not  issue  the  generml  search- 
warrant,  yet  upon  the  least  rumour  of  a  libel 
he  might  have  done  more,  and  seized  every 
thing.  But  that  Was  not  though  t  of,  and  there- 
fore tbe  judges  met  and  resolved  : 

First,  that  it  was  criminal  at  common  law, 
not  only  to  write  public  seditious  papers  and 
false  news  ;  but  likewise  to  publish  any  news 
without  a  licence  from  tbe  king,  though  it  was 
true  and  innocent. 

Secondly,  that  libels  were  seizable.  This  is 
to  be  found  in  the  State  Trials ;  and  because  it  is 
a  curiosity,  I  will  recite  the  passages  at  large. 

<*  The  Trial  of  Harris  for  a  libel.  Soroggs 
Chief  Justice. 

<*  Because  my  brethren  shall  be  satisfied 
with  the  opinion  of  all  the  judges  of  England 
what  this  offence  is,  which  they  would  in- 
rinuate,  as  if  the  mere  selling  of  books  was  no 
offence ;  it  is  not  long  since  that  all  the  judges 
met  by  the  kind's  commandment,  as  they  did 
some  time  before:  and  they  both  times  de-  * 
dared  unanimously,  that  all  persons,  that  do 
write,  or  print,  or  sell  any  pamphlet  that  is 
either  scandalous  to  public  or  private  persons, 
such  books  may  be  seized,  and  the  persons' 
punished  by  law  ;  that  all  books  which  are 
scauddous  to  the  government  may  be  seized, 
and  all  persons  so  expounding  may  be  punish- 
ed: and  further,  that  all  writers  of  news, 
though  not  scandalous,  seditious,  nor  reflective 
upon  the  government  or  state ;  yet  If  they 
are  writers,  as  thev  are  few  others,  of  false  news, 
they  are  indictable  and  punishable  upon  that 
account."    [See  vol.  7,  p.  9S9.J| 
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It  seems  tlie  chief  juslice  was  a  little  incor- 
rect in  bis  report ;  for  it  should  seena  as  if  be 
meant  to  punish  only  the  writer  of  false  news. 
But  he  is  more  accurate  afterwards  in  the  trial 
of  Carre  for  a  libel. 

<*  Sir  G.  Jefferies^  Recorder.  All  the  judges 
«f  EngUnd  hafiog  met  together  to  know, 
whether  any  person  whatsoeTer  may  expose  to 
the  public  knowledge  any  matter  of  intelli- 
gence, or  any  matter  whatsoe? er  that  concerns 
the  public,  they  gif  e  it  in  as  their  resolution, 
that  no  person  whatsoever  could  expose  to  the 
public  knowledge  any  thing  that  concerned  the 
affairs  of  the  public,  without  licence  from  the 
king,  or  from  such  persons  as  he  thought  fit  to 
intrust  with  that  power." 

<*  Then  Scro^  takes  up  the  sobject,  and 
■ays.  The  words  1  remember  are  these. 
When  by  the  king's  command  we  were  to  give 
in  our  opinion,  what  was  to  be  done  in  point  of 
regulation  of  the  press,  we  did  all  solwcribe, 
that  to  print  or  publish  anv  news- books  or 
pamphlets,  6r  any  news  whatsoever,  is  ille- 
gal ;  that  it  is  a  manifest  intent  to  the  breach  of 
the  peace,  and  they  may  be  proceeded  against 
by  law  for  an  illegal  thing.  Suppose  now  that 
this  thing  is  not  scandalous,  wnat  then  f  If 
there  had  been  no  reflection  in  this  book  at  all, 
vet  it  is  illiciU  done,  and  the  author  onght  to 
be  convicted  for  it"    [See  vol.  7,  p.  1197.] 

These  are  the  opinions  of  all  the  twelve 
judges  of  England ;  a  great  and  reverend  au- 
Ibority. 

Can  the  twelve  judges  extrsjudicially  make 
a  thing  law  to  bind  the  kingdom  by  a  declara- 
tion, that  such  is  their  opinion  ?— I  say  No. — It 
is  a  matter  of  impeachment  for  any  judge  to 
affirm  it.  There  most  be  an  antecedent  prin- 
ciple or  authority,  from  whence  this  opmion 
may  be  fairly  collected ;  otherwise  the  opinion 
is  noil,  and  nothing  but  ignorance  can  excuse 
the  judge  that  subscribed  it.  Out  of  this 
doctrine  sprang  the  famous  general  search- 
warrant,  that  was  condemned  by  the  House  of 
Commons;  and  it  was  not  unreasonable  to 
suppose,  that  the  form  of  it  was  settled  by  the 
twelve  judges  that  subscribed  the  opinion. 

The  deduction  from  the  opinion  to  the  war- 
fant  is  obvious.  If  ^oii  can  seize  a  libel,  you 
may  search  for  it:  it  search  is  legal,  a  warrant 
to  authorize  that  search  is  likewise  legal :  if 
any  magistrate  can  issue  such  a  warrant,  the 
chief  justice  of  the  King's  bench  may  clearly 
doit. 

It  falls  here  naturally  in  my  way  to  ask, 
whether  there  be  any  authority  besides  this 
opinion  of  these  twelve  judges  to  say,  that 
libels  may  be  seized  ?  If  they  may,  I  am 
afraid,  that  all  the  inconveniences  of  a  general 
•eizure  will  follow  upon  a  right  allowed  to 
seize  a  part.  The  search  in  such  cases  will  be. 
genial,  and  every  bouse  will  fsU  under  the 
power  of  a  secretary  of  state  to  be  rummaged 
before  proper  conviction  .-^Consider  for  a  while 
kow  the  law  of  libdi  now  tUmds, 


Lord  Chief  Jostace  Holt  and  the  Court  of 
King'a-bench  have  resolved  in  the  King  sad 
Bear*,  that  he  who  writes  a  libel,  thoogh  he 
neither  composes  it  nor  publishes,  is  criminsl. 

In  the  5th  Report,  135,  lord  Coke  cites  it  in 
the  Star  Chamber,  that  if  a  libel  concerns  s 
public  person,  he  that  hath  it  in  his  euitody 
ought  immediately  to  deliver  it  to  a  msgistnle, 
that  the  author  may  be  found  out. 

In  tlie  case  of  Lake  and  Hutton,  Hobtrt 
S59,  it  is  observed,  that  a  libel,  though  the 
contents  are  true,  is  not  to  be  justified  ;  but  the 
right  way  is  to  discover  it  to  some  msgistrate 
or  other,  that  they  may  have  cognizance  of  the 
cause. 

In  1st  Ventris  31,  it  is  said,  that|the  having  t 
libel,  and  not  discovering  it  to  a  magbtrate^, 
was  only  pimishable  in  the  Star  Chamber,  ua- 
less  the  party  maliciously  publish  it.  But  tbe 
Court  corrected  this  doctrine  in  the  King  so4 
Bear,  where  it  said,  though  he  never  poblisbed 
it,  yet  his  having  it  in  readiness  for'that  par* 
pose,  if  any  occasion  should  happen,  is  biffbly 
criminal :  and  though  he  might  design  to  seep 
it  private,  yet  after  his  death  it  mignt  fidi  iato 
such  hands  as  might  be  injurious  to  the  govtro- 
ment ;  and  therefore  men  ought  not  to  be  si- 
lo wed  to  have  such  evil  instruments  in  Uieir 
keeping.  Carthew  409.  In  Salkeld's  report 
of  the  same  case.  Holt  chief  justice  nj^if  ^ 
libel  be  publicly  known,  a  written  copy  of  it  t« 
evidence  of  a  publication.    Salk.  418. 

If  all  this  be  law,  and  I  have  no  right  it 
present  to  deny  it,  whenever  a  fiivourite  libel 
IS  published  (and  these  compositions  are  spi 
to  be  favourites)  tbe  whole  kiusdom  in  a  moplh 
or  two  becomes  criminal,  and  it  would  be  diffi- 
cult to  find  one  innocent  jury  amongst  so  nsoj 
millions  of  offenders. 

I  can  find  no  other  anthoritv  to  justify  t^ 
seizure  of  a  libel,  than  that  of  Scroggs  sod  bis 
brethren. 

If  the  power  of  search  is  to  follow  tbe  right 

of  seizure,  every  body  sees  tlie  consequea^ 

He  that  has  it  or  has  had  it  in  hb  custodv ;  bs 

that  has  published,  copied,  or  maliciously  re- 

ported  it,  may  fairiy.  be  under  a  ressoaaWs 

"  suspicion  of  having  the  thing  in  his  custmlji 

and  consequently  become  the  object  of  the 

jsearch-warrant.     If  libels  may  be  seized,  it 

ought  to  be  laid  down  with  precision,  wbes* 

where,  upon  what  charge,  against  wbom,  by 

what  magistrate,  and  in  what  stage  of  the  pro* 

isecution.     All  these  particulars  must  be  ex* 

pUined  and  proved  to  be  law,  before  tbisgana* 

ral  proposition  can  be  established.        ^^ 

As  therefore  no  authority  in  our  booksc» 
be  produced  to  supJMrt  such  a  doctrine,  and  m 
many  Sur- Chamber  decrees,  ordinances,  sj 
acta  have  been  thought  necessary  to  csuWiia 
a  power  of  search,  I  cannot  he  persoadefl, 
that  such  a  power  can  be  justified  by  tbecoa>* 
mon  law.  j. 

1  have  now  done  with  the  argomeot^b*^ 

•  Reported  Carth.  407.  1  L.  Bay*.  ^^ 
U  Mod.  999.    2  SalL  417. 646. 
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1ms  eodeftTOored  to  sdpport  thi«  warrant  by  tht 
practice  siooe  tbe  Revolujdon. 

It  is  then  said,  that  it  is  necessary  for  the 
ends  of  gofemmeot  to  lod^  such  a  power 
with  a  state  officer ;  aod  that  it  is  better  to  pre- 
Tcat  the  publicatioQ  before  than  to  punish  the 
ftffhnder  aflerwards.  I  answer,  if  the  legisla- 
tion be  of  that  opinion,  they  will  reriTO  tbe  Li- 
censing Act.  Bat  if  they  have  not  done  that, 
I  oonceiTe  they  are  not  of  that  opinion.  And 
with  respect  to  the-  argnment  of  state  neces- 
sity, or  a  distinction  that  has  beeii  aimed  at 
iietween  state  offences  and  others,  the  comoion 
law  does  not  understand  that  land  of  reason- 
ing, nor  do  our  books  take  notice  of  any  such 
distinctions. 

Seijeant  Ashley  was  oOMmitted  to  the  Tower 
in  the  3d  of  Charles  U^  ny  the  House  of  Lords 
only  for  ssserting  in  argument,  that  there  was 
a  *  bw  of  state'  different  from  the  common 
law ;  and  tbe  Ship- Money  judges  were  im- 
peached for  holding,  first,  that  state-necessity 
vonld  justify  the  raising  money  without  coo- 
sent  of  parliament ;  and  secondly,  that  the  king 
wasjndge  of  that  necessity. 

Ifthe  king  himself  has  no  power  to  declare 
when  the  law  ought  to  be  violated  for  reason 
nf  state,  I  am  sure  we  his  judges  have  no  such 
prerogative. 

Lamy,  it  is  urged  as  an  argument  of  utility, 
tint  socb  a  search  is  a  means  of  detpcfing  of- 
fenders by  discovering  evidence.  1  wish  some : 
cases  had  been  shewn,  where  the  law  forceth 
evidence  out  of  the  owner's  custody  (iy  process. 
There  is  no  process  against  papers  in  civil 
causes.  It  has  been  often  tried,  but  never  pre^ 
▼ailed.  Nay,  where  the  adversary  has  by  force 
or  fraud  got  possession  of  your  own  proper 
evidence,  there  is  no  way  to  get  it  back  but  by 
action. 

In  the  criminal  law  such  i^  proceeding  was 
never  heard  of;  and  yet  there  are  some  crimes, 
such  for  instance  as  murder,  rape,  robbery, 
and  house-breaking,  to  say  nothing  of  forgery 
and  perjury,  that  are  more  atrocious  than  h^ 
helling,  fiut  our  law  has  provided  no  psper- 
search  in  these  cases  to  help  forward  the  con- 
victioB. 

Whether  this  proceedeth  from  tbe  gentle- 
ness of  the  law  towards  criminals,  or  from  a 
consideration  that  such  a  power  would  be  more 
pernicious  to  tbe  innocent  than  useful  to  the 
public,  1  will  not  say.     . 

It  is  very  certain,  that  the  law  obligeth  no 
man  to  accuse  himself;  because  the  necessary 
means  of  compelling  self-accusation,  falling 
upon  tbe  innocent  as  well  as  the  guilty,  would 
be  both  cruel  and  unjust ;  and  it  should  seem, 
that  search  for  evidence  is  disallowed  upon  the 
same  principle.  There  too  the  innocent  would 
be  confounded  with  the  guilty. 

Observe  the  wisdom  as  well  as  merey  of  the 
law.  The  strongest  evidence  before  a  trial, 
being  only  ex  partCy  is  hot  suspicion ;  it  is  not 
proof.  Weak  evidence  is  a  ground  of  saspi- 
cion,  though  in  a  lower  degree ;  and  if  sospi- 
OJon  at  large  should  be  a  ground  of  search| 
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especially  in  the  case  of  libels,  whose  housn 
would  be  safe  f 

If,  however,  a  right  of  search  for  the  sakn 
of  discovering  evidence  ought  in  any  case  to  bn 
allowed,  this  crime  above  all  others  ought  to 
be  excepted,  as  wanting  such  a  discovery  less 
than  any  other.  It  is  committed  In  open  day- 
light, and  in  the  face  of  the  world ;  every  act  of 
publication  makes  new  proof;  and  the  solicitor 
of  the  treasury,  if  he  pleases,  may  be  the  wit«t 
ness  himself. 

The  messenger  of  the  press,  by  the  rery 
oonstitotion  of  bis  office,  is  directed  to  purchase 
every  liliel  that  comes  forth,  in  order  to  be  a 
witness. 

Nay,  if  the  vengeance  of  government  re- 
quires a  production  of  the  author,  it  is  hardlj 
possible  for  him  to  escape  the  impeachmeat  of 
the  printer,  who  is  sure  to  seal  his  own  pardon 
by  his  discovery.  But  suppose  he  should  hap- 
pen to  be  obstinate,  yet  the  publication  is  stop- 
ped, and  the  offence  punished.  By  this  means 
tbe  law  is  satisfied,  and  the  public  secured. 

1  have  now  taken  notice  of  every  thing  that 
has  been  urged  upon  the  present  4|pint;  and 
upon  the  whole  we  are  all  of  opinion,  thUt  tbe 
^nlirraut  to  seize  aod  carrj^  away  the  ^rty's 
papers  in  the  case  of  a  seditious  libel,  is  illegal 
and  void. 

Before  I  conclude,  I  desire  not  to  be  under- 
stood as  an  advocate  for  libels.  AH  civilized 
governments  have  punished  calunony  with  se- 
verity ;  and  with  reason ;  for  these  composi- 
tions debauch  tbe  manners  of  the  people ;  tbej 
excite  a  spirit  of  disobedience,  and  enervate  the 
authority  of  ^vernment ;  tbey  provoke  and 
excite  the  passions  of  the  people  against  their 
rulers,  and  tbe  rulers  oftentimes  against  the 
people. 

After  this  description,  I  shall  hardly  be  con- 
sidered as  a  favoOrer  of  these  pernicious  pro- 
ductions. I  will  always  set  my  face  against 
them,  when  tbey  come  before  me ;  and  shall 
recommend  it  most  warmly  to  the  jurv  alwaj^s 
to  convict  when  the  proof  is  clear.  Tbey  will 
do  well  to  consider,  that  unjust  acquittals  bring 
an  odium  upon  the  press  itself,  the  consequence 
whereof  may  be  fatal  to  liberty  ;  for  if  kin^ 
and  great  men  cannot  obtain  lostice  at  their 
hands  by  the  ordinary  course  of  law,  they  may 
at  last  be  provoked  to  restrain  that  press,  which 
thejuries  of  their  country  refuse  to  regulate. 
When  licentiousness  is  tolerated,  liberty  is  in 
tbe  utmost  danger ;  because  tyranny,  Dad  as 
it  is,  is  better  than  anarchy ;  and  the  worst  of 
governments  is  more  tolerable  than  no  govern- 
ment at  all. 


[A  great  change  of  the  kins's  ministers  hap- 
pened in  the  July l»efore  the  judgment  in  tbe  pre- 
ceding case ;  particularly  the  marquis  of  Uock- 
tngbam  was  placed  at  tbe  head  of  the  treasury. 
The  judgment  was  soon  followed  with  a  ijeso- 
lution  of  tbe  Hous^  of  Commons,  declaring  the 
seizure  of  papers  in  the  case  of  a  libel  to  be  il- 
legal Journ.  Com.  S3  April,  1766.  At  the 
same  time  tbe  Commons  passed  a  resolation 
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condemning  general  warrants  in  the  case  of 
libels.  The  latter  resolution  was  afterwards 
extended  by  a  farther  vote,  which  included  ai 
declaration,  that  general  warrants  were  ani* 
▼ersally  illegal,  except  in  cases  provided  for  by 
act  of  parliament.  Joum.  Com.  S5tb  April, 
1766. — All  these  resolutions  were  in  conse- 
quence of  Mr.  Wilkes's  complaint  of  a  breach 
of  privilege  above  two  years  before.  Journ. 
Com.  15th  November,  1763.  Two  prior  at- 
tempts were  made  to  obtain  a  vote  in  condem- 
nation of  general  warrants  and  the  seizure  of 
papers,  one  in  1764,  the  other  in  1765.  Joum. 
tom.  14th  and  17th  Febroary,  1764;  99th 
January,  1765.  [See,  too.  New  Pari.  Hist.] 
But  they  both  had  miscarried,  and  one  of  the 
reasons  assigned  for  so  long  resisting  such  in- 
terposition of  the  Hoosp  was  the  pendency  of 
suits  in  the  courts  of  law.  This  objection  was 
in  part  removed  by  the  solemn  judgment  of 
the  Common  Pleas  against  the  'seizure  of  pa- 


Case  of  John  WHkes^  esq. 


fiwe 


pen,  and  the  acquiescence  in  it.  Whether  Iht 
question  of  general  wamnls  erer  v^ceivwl  the 
same  full  and  pointed  deoisioo  in  any  of  thi 
courts,  it  is  not  in  oar  power  at  present  to  la* 
form  the  reader.  The  peint  arose  on  the  triil 
of  an  action  by  Mr.  Wilkes  against  Mr. 
Wood ;  and  lord  Camden  in  his  charge  to  the 
jury  appears  to  have  explicitW  avowed  Ul 
own  opinion  of  the  illegality  of  general  wir* 
rants;  but  what  was  Sane  afterwards  is  ast 
stated.  How  a  regular  judgment  of  the  poial 
was  avoided,  in  the  case  of  error  in  the  King^ 
bench  between  Money  and  Leach,  by  esa» 
ceding  that  the  warrant  was  net  pnrsoed,  w% 
have  observed  in  a  former  Note,  see  p.  1018. 
As  to  the  action,  in  which  Mr.  Wilksi  fiasOy 
recovered  large  damages  from  the  esil  « 
Halilhz,  it  was  not  tried  till  after  the  dsebi 
ratory  vote  of  the  Commons,  which  nosCjNS» 
bably  prevented  all  argument  on  the  sidyeeV 
£argraoe.] 


£42.  Proceedings  in  the  Case  of  John  Wilkes,  edq.  on  two  In* 
formations  for  Libels,  SlingVBench  and  House  of  Lords  t 
4  George  IIL — 10  George  IIL  a.  d.   1763—1770. 


[This  Case  is  wholly  extracted  from  nr  Jamci 

Burrow's  Reports.  4  Burr.  85S7.] . 

Wednegdc^f  February  7, 1770. 

As  this  cause,  in  the  several  branches  of  it, 
came  several  times  before  the  Court,  it  seemed 
better  to  reserve  a  general  account  of  it  till  a 
final  conclusion  of  the  whole,  than  to  report 
the  particular  parts  of  it  dtsjointedly,  in  order 
of  time  as  they  were  respectively  argued  and 
determined. 

In  Michaelmas  Term  1703,  the  4th  year  of 
his  present  majesty  king  Geeige  the  Sd,  sir 
Fletcher  Norton,  then  his  majesty's  solicitor- 
genenj,  (the  office  of  attorney-general  being 
then  vacant,)  exhibited  an  information  against 
Mr.  Wilkes,  for  having  published,  and  caused 
to  be  printed  and  puDushed  a  seditious  and 
scandalous  libel  (the  North  Briton,  N^  45.} 

And  soon  after,  he  exhibited  another  infor- 
mation against  him,  (the  office  of  attorney- 
general  still  remaining  vacant,)  for  having 
printed  and  published,  aud  caused  to  be  printed 
and  pubiished,  an  obscene  and  impious  libel  (an 
Essay  on  Woman,  Sec,) 

Mr.  Wilkea  having  pleaded  Not'  Guilty  to 
both  these  informations,  and  the  records  being 
made  up  and  sealed,  and  the  causes*  ready 
for  trial,  the  counsel  for  the  crown  thought  it 
expedient  to  amend  them,  by  striking  out  the 
word  <  purport,'  and  in  its  place  inserting  the 
word  *  tenor.'  The  proposed  amendments  were 
in  all  those  parts  of  the  information  where  the 

•  They  wen  tried  on  the  Slit  of  Feb^arr, 


charge  was,  that  the  libel  printed  and  pnUiM 
by  Mr.  Wilkee  contained  matters  « to  the  por* 
port  and  effect  folldwmg,  to  wit :'  which  the 
oomisel  for  the  crown  thought  it  advisable  i$ 
alter  into  words  importing  that  such  libd  eosr 
tained  matters  '  to  the  tenor  and  effect  fbllovr 
ing,  to  wit.' 

8ur  Fletcher  Norton  (then  become  bimMlf 
attomey-general)  directed  Mr.  Barlow,  cleih 
in  court  for  the  crown,  to  appljf  to  a  judge  ftr 
such  an  order ;  apprehending  it  (as  he  sfknr- 
wards  pnhlidy  declared)  to  be.  a  matter  «F 
course. 

Mr,  Bartow,  in  pursuance  of  these  direction^ 
applied  to  lord  Mansfield,  for  a  summoos  ts 
snew  cause  *  why  such  amendment  should  all 
be  made.'  And  his  lordship  issued  a  snmmosi 
in  each  cause,  dated  18th  of  February,  1764, 
for  the  defendant's  cleric  in  court,  s^t,  st- 
tomey  or  solicitor,  to  attend  him  at  his  bonsl 
in  Bloomsbury -square  on  Monday  the  £Otli  of 
February  at  eight  o'clock  in  the  morning;  ts 
shew  cause  why  the  information  should  not  bs 
amended,  by  striking  out  the  word  *  purport, 
in  the  several  places  where  it  is  meotiooed  si 
the  said  information,  and  inserting  tasteid 
thereof  the  word  « teoor.'  N.  B.  The  ijin- 
mons  in  the  cause  relating  to  the  seditioos  hod 
excepted  the  first  place— <  except  in  the  nm 

On  notice  of  this  summons,  Mr.  PbiiM 
agent  and  solicitor  for  Mr.  Wilkes,  sad  m. 
Hughes  his  clerk  In  court,  and  ftttorpeyjw 
him  upon  the  record,  both  attended  bii  l«^' 
ship,  at  his  own  hodse,  upon  the  said  SOta  oi 
February  1764,  accordingly,  (bring  "^^J*2 
tion  time,  and  no  oourl  «ttii^i}  and  did  aw 
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•tjert  to  ito  jmpoMd  ameudmant:  on  tba 
^•otnry,  Mr.  Huffhcs,  upon  being  aaked  as  a 
lUr  practiaer,  candidly  acknowladged  *  that  k 
waa  amandaMa ;'  and  Mr.  Philipa  aoqnieaoed 
in  it»  though  he  aaid  be  conid  not  conaent  to  it 
Lord  BlaaaiBeld  having,  in  the  preaenee  of  theae 
gientl«B(iany  conanlted  and  proooeed  many  pre- 
cadanta,  and  being  folly  aatiafiad  *  that  the 
amendnient  might  do  made,  and  that  it  might 
ha  made  by  a  angle  jodge  at  hia  house  or 
ahambera,'  told  Mr.  Philipa,  <  that  there  waa  no 
need  of  hia  oonaent;'  and  immediately  made 
the  following  order— *<  Upon  hearing  the  clerks 
m  ooort  en  ooth  aides,  I  do  order  that  the  in- 
fenOMtion  in  thia  canaa  be  amended ;  byatrik- 
ing  out  the  word  <  purport'  in  the  aeveral  places 
where  it  is  mentioned,  in  the  aaid  information, 
and  hy  inserting  instead  thereof  the  word 
^tanor/     Dated  thia  90lh  day  of  February 

The  orders  in  both  causes  were  exactly  alike ; 
only  that  the  words  *  except  in  the  first  place' 
were  added  in  that  of  the  information  for  the 
aaditHMis  libeL 

Mr.  Wilkea  waa  at  thia  time  in  France; 
whither  he  bad  Toluntarily  retired  aome  time 
before,  and  from  whence  ne  did  not  return  till 
towarda  the  election  of  membera  for  the  new 
parliament  (into  which  he  was  afterwarda 
chaaen.) 

The  trial  came  on  at  the  appointed  time,  and 
f  roeeeded  in  the  usual  manner ;'  Mr.  Wilkes's 
ooonael  and  agents  making  no  objection  there- 
to, nor  declinlog  to  enter  into  hia  defence.  Ver- 
dicts were  found  against  him,  upon  both  infor- 
mations: after  which,  judgment  was  duly 
skfned  against  him,  in  each  cause ;  and  writs 
or  Capias  were  awarded  and  iuued  against 
him,  aa  in  ordinary  cases  of  conrictiona  upon 
faifbrmations  for  misderoeanoura.— Upon  his 
Bon-appearance,  the  proceedioga  were  carried 
on  to  proclamation  aud  exigents :  and  upon  his 
BOt  appearing  on  the  fifth  time  of  b^ng  ex- 
acted, he  waa,  bv  the  judgment  of  the  coroners 
of  the  county  of  Middlesex,  according  to  the 
hw  and  custom  of  the  realm,  outlawed. 

On  Wednesday  the  20th  of  April  1768, 
(being  the  lat  day  of  Eaitter  Term  1768,)  soon 
alter  the  aitting  of  the  Court,  and  before  any 
pooesa  had  issued  on  thia  outlawry,  Mr. 
Wilkea  Toluntarily  made  hia  personal  appear- 
ance in  it;  accompanied  by  three  or  four 
frienda,  who  probably  meant  to  become  hia 
bail,  in  caae  of  hia  being  now  admitted  to  bail. 

He  opened  with  a  apeech,  which  is  already 
m  print,*  and  therefore  needa  not  be  here  re- 


*  It  waa  printed  m  the  pubhc  papera  of  the 
■est  day,  21flt  of  April  1768.    Burrow. 

It  la  also  inaerted  in  the  Annual  Register 
for  the  year  1768,  Chronicle  p.  93,  and  ia 
aafollowa: 

**  My  lords ;  according  to  the  rolnntary 
promiaa  1  made  to  the  public,  1  now  appear 
Before  thia  aorereign  court  of  jnatice,  to  sub- 
mit myself  in  every  thing  to  the  laws  of  my 
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pealed.  He  took  notice,  m'  it,  that  the  re-» 
cord  waa  altered,  before  the  trial,  by  lord  Mans- 
field's order:  so  that  he  waa  tried  upon  altered 
facta.    This  he  particularly  oomplaiued  of,  aa 

country.  Two  yerdicta  have  been  found 
against  me,  one  ia  for  the  republication  of  the 
North  Briton,  N^  45,  the  other  for  the  publican 
tion  of  a  ludicrous  poem.  As  to  the  republica* 
tioB  of  the  number  of  the  North  Briton,  I  can- 
not yet  aee  that  there  ia  the  smallest  degree  of 
guilt  I  hare  ofVen  read  and  examined  that 
lamoua  paper.  I  know  that  it  is  in  every 
part  founded  on  the  strongest  evidence  of  facta. 
I  find  it  full  of  duty  and  respect  to  the  person 
of  the  king,  although  itarraii^ns,  in  the  severest 
manner,  the  conduct  of  bia  majeaty's  then 
ministers,  and  brings  very  heavy  chargea  home 
to  them.  I  am  persuaded  that  they  were  well 
grounded,  because  every  one  of  those  ministera 
baa  since  been  removed.  No  one  instance  of 
falsehood  baa  yet  been  pointed  out  in  that  pre- 
tended libel,  nor  waa  the  word  *  fidse'  in  the 
mformation  before  thia  Court.  I  am  therefore 
perfectly  easy  under  every  imputation  re- 
specting a  paper,  in  which  truth  haa  guided 
the  pen  of  the  writer,  whoever  he  was,  in  every 
single  line ;  and  it  ia  thia  circumstance  which 
haa  drawn  on  me  aa  the  auppoaed  author,  all 
the  crueltiea  of  ministerial  vengeance.  As  to 
the  other  charge  againat  me,  for  the  publica- 
tion of  a  poem  which  baa  given  juat  offence,  I 
will  assert  that  auch  an  idea  never  entered  mjf 
mind.  I  blush  again  kt  the  recollection  that  it 
has  been  at  any  time,  and  in  any  way,  brought ' 
to  the  public  eye,  and  drawn  from  the  obscurity 
in  which  it  remained  under  mv  roof.  Twelve 
copiea  of  aamall  part  of  it  had  been  printed  in 
my  house,  at  my  own  private  press :  I  had 
carefully  locked  tuem  up,  and  1  never  gave  one 
to  the  moat  intimate  friend.  Government, 
after  the  affair  of  the  North  Briton,  bribed  one 
of  my  servanta  to  rob  me  of  the  copy,  which 
waa  produced  in  the  House  of  Peers,  and  after- 
waroa  before  thia  honourable  Court.  The 
nation  was  justly  ofiended,  but  not  with  me,  for 
it  is  evident  that  I  have  not  been  guilty  of  the 
least  offence  to  the  public.  I  pray  God  to 
forgive,  aa  I  do,  the  jury  who  have  found  me 
guuty  of  publishing  a  poem  1  concealed  with 
care,  and  which  is  not  even  yet  published,  if 
any  precise  meaning  can  be  affixed  to  any  word 
in  our  language.  But,  my  lords,  neither  of 
the  two  veraictfi  could  have  been  found  against 
me,  if  tbe  records  had  not  been  materially 
altered  without  my  consent,  and,  as  1  am  in- 
formed, contrary  to  law.  On  the  evening  only 
before  tbe  two  trials,  the  Lord  Chief  Justice 
caused  tbe  recorda  to  be  altered  at  hia  own 
houae,  against  the  conaent  of  my  aolicitor,  and 
without  my  knowledge ;  for  a  dangerous  ill- 
neaa,  ariaing  from  an  afikir  of  honour^  detained 
me  at  that  time  abroad.  The  alterations  were 
of  the  utmost  importance ;  and  I  wasinconae- 
quence  tried  the  very  next  day  on  two  new 
chargea,  of  which  1  could  know  nothing :  | 
will  yantuDa  to  dechure  thia  proceeding  uncon* 
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\Aug  nncODstitutioDal  and  ille(j;al ;  and  was 
advised,  he  said,  thai  it  rendered  both  the  Ter- 
dicta  abscrfutely  void. 

Mr.  Attorn^  General  (Mr.  I>e  Orej^)  prayed 
tAat  Mr.  Wilkes  miffht  stand  committed ;  as 
1m  bad  been  conTicted  of  printing  and  publish- 
JDff  one  of  these  libels,  and  of  publisning  the 
•tner ;  and  had  now  avowed  himself  to  be  the 
person  so  convicted. 

.  Mr.  Serjeant  Glynn^  of  comael  for  Mr. 
VTilkes,  opposed  this.  He  said,  be  bad  seTeral 
objections  to  the  outlawry;  and  that,  till  last 
night,  they  had  expected  a  Fiat  for  a  writ  of 
error :  but  that,  last  night,  Mr.  Attorney  Ge- 
neral declined  mnting  one,  because  he  doubted 
*  whether  it  belonged  to  his  office  to  grant  it,' 
Or  *  whether  it  ought  not  to  be  granted  by  the 
lord  chief  iustice.'*  Re  said,  Mr.  Attorney 
General  did  not  refuse  his  Fiat,  from  any  doubt 
mboot  the  propriety  of  the  application  for  it,  or 
the  sufficiency  of  the  objections  to  the  out- 
lawry ;  but  merely  from  a  doubt '  to  whom  it 
belonged. to  allow  the  writ  of  error.'  He  said, 
lie  would  propose  some  errors,  which  he  hoped 
would  satisfy  the  Court  that  a  writ  «f  error 
Dugbt  to  be  i^ranted.  They  were  of  two  sorts : 
first,  errors  m  fact ;  Sdly,  errors  in  law. 

1st.  An  error  in  fact  was,  *  that  Mr.  Wilkes 
was  ab^t  and  out  of  the  kingdom,  at  the  time 
of  the  award  of  the  writ  of  Exigent.' 

Sdly.  Three  errors  in  law.  First,  '  that  the 
sheriff  has  returned  no  proclamations.'  ft  is 
only  said,  <  that  he  has  obeyed  the   writ ;' 

stitutional.  I  am  advised  that  it  is  illegal,  and 
that  it  renders  both  the  yerdicts  absolutely  TOid. 
I  have  stood  forth,  my  lords,  in  support  of  the 
laws  against  the  arbitrary  ad  of  ministers. 
This  court  of  justice,  in  a  solemn  appeal 
respecting  general  warrants,  shewed  tneir 
sense  of  my  conduct:  1  shall  continue  to  re- 
verence the  wise  and  mild  system  of  Enfflish 
laws,  and  this  excellent  constitution.  I  nave 
been  ranch  misrepresented,  but  under  every 
species  of  persecution,  I  will  remain  firm  and 
friendly  to  the  monarchy,  dutiful  and  affec- 
tionate to  the  illustrious  prince  who  wears  the 
crown,  and  to  the  whole  Brunswick  line.  As  to 
nil  nice  intricate  points  of  law,  I  am  sensible 
bow  narrow  and  circumscribed  my  ideas  are  ; 
'but  I  have  experienced  the  deep  knowledge 
and  great  abilities  of  my  counsel.  With  them 
I  rest  the  legal  part  of  my  defence,  submitting 
every  point  to  the  judgment  of  this  honourable 
Court,  and  to  the  laws  of  England." 

It  appears,  that  the  omission  of  the  word 

*  fiilse,'  noticed  by  the  defendaot,  had  been 
adopted  by  sir  Fletcher  Norton,  lor  the  pur- 
pose of  contracting  the  Mope  for  dispute  be- 
tween judges  and  juries ;  concerning  which,  see 
▼d.  8,  p.  .See  also  the  Dean  of  St.  Asaph's 
Case,  A.  D.  178  .  Concerning  the  words  <  fkls6 

*  et  malitios^'  in  indictmeota  and  informations 
for  libels,  see  Emlyn's  Prelboe  inserted  in 
vol.  1,  p. 


f  Sm  Salk.  864,  pi.  7,^^  pi.  S. 


whereas  be  .ought  to  have  returned  partlcttlmi 
that  theCourt  might  judge  of  them.  Secondly, 
it  is  not  stated  in  the  retam  of  tbe  Exigeal, 
^  that  Mr.  Wilkes  was  exacted  in  the  coaaty  of 
Middlesex :'  nor  is.  it  said  to  be  <  at  a  oouoty- 
court.'  It  is  only  said  to  be  *  at  his  coaaty* 
court  at  the  Three  Tons  in  Brook-street  oev 
Holborn,  in  the  county  of  Middlesex :'  wbiek 
is  no  allejpition  « that  Brook -street  is  in  ^ 
county  of  Middlesex.'  And  though  it  is  ititf 
*  at  ray  county  coiilt,'  yet  he  might  be  shotf 
of  two  counties.  He  cited  3  Roll's  Abr.  809, 
title  ^  utlagaire^  error  utlagarie*  Thirdly,  lo 
judgment  of  the  coroner  is  here  stated ;  bat 
only  a  mere  fact, '  that  he  was  outlawed  by  die 
coroner.'  In  support  of  which  objection,  he 
cited  1  Brown's  Entries  361,  as  in  point.  Be 
therefore  prayed  that  his  lordship  woold  gtiat 
Mr.  Wilkes  an  allowance  of-  bis  writ  of  emir, 
in  order  to  his  getting  tb'is  erroneous  oatlawiy 
reversed.  He  said  it  was  improper  at  this  time 
to  enter  into  any  litigation  about  tbe  validity  ef 
the  convictions  upon  which  these  judffnMM 
are  founded.  Mr.  Wilkes's  present  drcao* 
stances  under  the  outlawry  are  more  penal  tfats 
the  convictions  themselves.  Therefore  it  ii 
incumbent  upon  him,  first  to  get  rid  of  tbeoot- 
lawry.  And  be  prayed  that  Mr.  Wilkes  might 
be,  in  the  mean  time,  admitted  to  bail.      , 

Mr.  Recorder  of  London,  [Eyre,  aflerwirdf 
successively  baron  and  lord  chief  baron  of  tbe 
Exchequer,  and  lord  chief  justice  of  C.  B.]  oa 
the  same  side,  enforced  what  the  Serieaot  had 
urged ;  and  observed,  that  by  <4,  5  W.  aod  H. 
c.  18,  §  4,  Mr.  Wilkes  was  not  compellable  to 
appear  in  person ;  but  might  have  appeared  hj 
attorney,  and  reyersed  the  outlawry  witbost 
bail  ^unless  otherwise  ordered  by  the  Cooii) 
He  tneivfofe  proposed,  that  he  should  eitbar 
appear  by  attorney,  to  reverse  it ;  or  give  bail 
tQ  prosecute  a  writ  of  error.  And  he  cited  Ear- 
bury 's  case  in  this  court,  in  Easter  and  Triaity 
Terms  1783, 9  Geo.,1.* 

Mr.  Mansfield^  on  the  same  side,  argued  tbst 
Mr.  Wilkes  was  clearly  intitled  to  be  admitted 
tcfbail,  under  this  statute.  Tbe  convictioBi 
cannot  at  this  time  be  proceeded  upon ;  as  tbe 
sentence  of  outlawry  is  standing  out  sgiiort 
him.  He  has  done  all  that  is  in  his  power  ts 
do.  He  appears  in  court,  and  submits  to  tbe 
laws  of  his  country.  He  has  shewn  erron  of 
weight,  in  the  outlawry  ;  and  has  need  ail  me* 
thods  to  obtain  a  writ  of  error  to  be  allowed ; 
and  prays  to  be  admitted  to  bail  by  the  Coort, 
as  he  must  have  barn  by  tbe  sheriff,  if  be  had 
been  taken  upon  a  Capiaa  Utkgatum. 

Mr.  Davenport^  on  the  aame  side,  spoke  to 
the  same  effect. 

Mr!  Attorney  General  explained  the  fte^ 

*  That  case  was  an  outlawry  for  noo-as- 
pearance ;  I  have  a  note  of  it,  or  my  ownttf* 
ing.  And  there  is  a  report  of  it  in  Fortescso 
Aland  37,  and  another  in  8  Mod.  177,  ▼cry  "■ 
in  the  1st  edition,  but  much  mended  in  the  M 
edition  of  that  book,   Bonow. 
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and  the  reiMon  of  hit  tlcdioiog^  to  gitnt  the  fiat 
for  a  writ  of  error.    He  aaid,  ibat  upon  the  ap* 

ecatioa  roaile  to  him  on  the  part  of  the  de- 
idaot,  he  directed  ao  atteodanee :  which' 
waa  aooordiogly  had.  That  he  thought  the 
cnrott  specified  to  him,  to  be  a  aufficieot  foan- 
datioD  for  a  fiat,  in  case  the  party  had  been  in 
custody ;  but  be  could  not  find  any  precedent 
lor  an  attorney-general's  granting  a  fiat  when 
the  party  was  not  in  custody.*  The  writ  of 
error  was  not  tendered  to  him,  he  said,  till  last 
aight :  and  the  Court  was  to  sit  this  momiog. 
He  was  ready  to  listen  to  any  method  that 
could  have  been  shewn  to  be  proper :  but  none 
was  proposed.  He  added,  that  he  thought 
Mr.  Wilkes  could  not  be  intitled  to  bis  writ  of 
error,  till  he  should  be  in  custody.  He  ob- 
served, that  tbii  was  not  an  outlawry  for  non- 
appearance $  but  an  outlawry  upon  and  afler 
Eviction. 

r 

Lord  Maiufield.  Here  are  two  motions 
made,  upon  the  defendant's  appearing  per- 
oonally  in  court:  one,  for  committing  him; 
Ibe  other,  for  bailing  him. 

I  am  of  ^opinion  against  both  these  mo« 
lions. 

He  ought  to  be  brought  in  re^arly,  upon  a 
return  of  the  Capias  by  the  sheriff,  l  have  no 
doubt  but  that  we  might  take  notice  of  him, 
upon  his  voluntary  appearance  as  the  person 
outlawed ;  and  commit  or  bail  him  :  but  we 
•TO  not  absolutely  bound  to  do  it,  without  some 
reason  to  excuse  the  going  out  of  the  regular 
course.f 

If  the  defendant  could  shew  that  the  attor- 
ney general  refused  to  take  him  up  and  bring 
him  mto  ^urt,  in  order  to  prevent  bis  having 
this  advantage ;  or  if  the  attorney  general  had 
in  fact  used  all  methods  to  take  him  up,  and  he 
fasd  concealed  himself  and  absconded,  and  af- 
terwards had  come  in  thus  voluntarily,  in  order 
to  surprize  ;  upon  either  of  these,  or  any  other 
extraordinary  ground,  we  should  be  bound  to 
interpose,  and  overlook  the  impropriety  of  the 
defendant's  coming,  instead  of  being  brought 
into  court. 

But  the  real  cause  dfthis  irregularity  is  the 
atrongest  argument,  why  we  should  not  give 
way  to  a  new  mode,  liable  to  misconstruction, 
and  carrying  a  bad .  appearance.  It  is  noto- 
rious, that  the  defendant  has  appeared  very 
publicly :  why  was  be  not  spiirehended  f 

The  outlawry  must  certsioly  be  disposed  of, 
before  you  can  come  at  any  thing  else :  the 
judgment  upon  the  convictions  cannot,  at  pre- 
sent, be  proceeded  upon. 

I  could  wish  this  gentleman  bad  been  better 
advised  than  to  have  come  thus  prematurely, 
with  a  written  speech  to  justify  the  crimes  of 

•  Qu.  the  Stat.  4  and  5  W.  and  M.  c.  18. 
'  -)•  **  If  we  see  one  against  whom  there  is  a 
judgment  of  this  Court  walk  in  Westminster- 
faall,  we  may  send,  out  an  o£Bcer  to  take  him 
op  if  the  plamtiff  desires  it,  without  a  writ  of 
oxecutioih''   Par  Hoh^  7  AM.  5S, 


which  he  stands'^oonvicted;  and  to  arraign  ai& 
order  made  by  me. 

I  am  very  happy  in  having  this  opportuoitr 
of  explaining  my  conduct  in  making  the  amend- 
ment that  has  been  mentioned.  If  I  waa 
wrong,  I  should  think  it  more  honourable  to 
acknowledge  and  rectify  any  error  that  1  should 
have  committed,  than  to  justify  and  defend  it. 
The  application  to  me  was,  to  amend  the  word 
*  purport'  into  <  tenor.'  Mr.  Hughes,  the 
clerk  in  court  for  the  defendant,  agreed  it  to 
be  amendable.  I  recollected  a  case  of  the  lik€ 
kind,  of  an  amendment  of  an  information  just 
before  trial :  and,  looking  for  it,  I  found  a  col* 
lection  of  such  oases.  After  reading  one  or 
two,  Mr.  Philips,  attorney  and  agent  for  the 
defendant,  was  perfectly  satisfied,  and  desired 
nie  not  to  give  myself  any  further  trouble ;  hot 
said  *  he  could  not  consent  to  it.'  I  said,  '  f. 
did  not  want  a  consent:'  I  thought  myself 
bound  to  ordei"  the  amendment ;  and  did  so.*   I 
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*  Great  clamour  was  raised  by  Wilkes's 
partisans  against  lord  Mansfield  for  causing 
this  amendment  to  be  made.  The  transactioii 
was  mentioned  with  much  acrimony  in  the 
**  Letter  concerning  Dbels,  Warrants,  Seizure 
of  Papers,"  &c.  whieh  caused  the  attorney  ge« 
neral  (sir  Fletcher  Norton),  to  move  the  Court 
of  Kiog's-bench  for  an  attachment  isgainst  Mr. 
Almon,  the  publisher  of  that  letter,  ft  appears^ 
that  the  matter  was  argued  upon  a  rule  toabew 
cause  why  a  writ  of  attachment  should  not  bo 
issued ;  the  praceedings,  however,  were  discon« 
tinned.  Mr.  Justice  Wilmot  bad  prepared  « 
learned  opinion  on  the  punishment  of  contempt 
by  attachment,  which  '  is  published  in  the 
**  Notes  of  his  Opinions  and  Jodgmentsy"  te. 
p.  943. 

In  *  Another  Letter  to  Mr.  Almon'  is  the  fol- 
lowing passage : 

^(  Let  us  recollect  what  a  noise  the  altera- 
tion of  a  record,  afUr  issue  joined,  produciKl j 
it  being  unusual.  After  discussion  and  search 
of  presents,  it  was  found  to  be  sufliciently 
warranted  both  by  law  and  practice.  «It  may 
be  dune  by  any  judge  at  his  house,  the  Very  mi- 
nute before  trial  without  the  defendant's  consent. 
However,  nothing  but  a  solemn  decision  on  tbo 
point  would  have  appeased  all  discontent  about 
It.  The  notion  that  a  defendant  mi^ht  have  so 
far  trusted  to  some  flaw  in  the  pleadings,  which 
he  was  well  advised  would  be  fatal,  as  to 
forego  the  bringing  of  testimony  in  his  behalf, 
notwithstanding  he  really  could  have  done  so, 
was  the  ground  of  people's  alarm.  The  making 
of  a  defence  on  the  merits  necessary,  just  aa 
the  cause  is  called  on,  which  was  unnecessary 
before,  made  the  world  conceive  an  honest  de^ 
fendant  might  be  convicted  sometimes  by  sur- 
prize, and  that  such  an  alteration  of  the  record 
could  not  therefore  be  just,  and  consequently 
not  legal.  They  had  heard  that  it  bad 
grounded  acomplabt  to  parliament  in  king 
William's  time,  against  a  judge  (one  Holloway 
I  think).  ButitianowsetUed|andthtei«lor«BO-> 
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bad  made  Mmiefiich  orders  before ;  aud  I  hate 
made  ae? era!  such  orders  since ;  even  in  Quo 
'Warrant^informations.  In  this  case,  it  made 
no  alteration  i|i  the  defendant's  defence.  His 
oounsel  Defer  objected  to  it,  nor  took  any  no* 
lice  of  it.  1  think  it  ri^ht  and  osoal,  and  as 
of  coarse ;  not  but  that  I  am  open  to  con?  iction, 
and  ready  to  hear  what  can  be  said  to  shew 
that  it  was  wron^. 

Mr.  Justice  Yat€».  If  this  amendment  was 
wrong",  it  will  still  be  open  to  the  consideration 
of  the  Court ;  althouij^h  the  proper  opportunity 
of  objecting^  to  it  was  at  the  trial.  In  the  case 
of  the  King  against  Cbarlesworth,  an  informa- 
tion for  forging  a  warrant  of  attorney  ^  to  ac* 
knowledge  satisfaction  npon  a  judgement,'  was 
amended,  without  costs  (the  prosecutor  haf  ing 
been  admitted  a  pauper),  and  without  giving 
the  defendant  leare  to  plead  de  novo,  S  Stra. 

S71. 

As  to  the  two  present  opposite  motions,  one 
Ibr  committing,  the  other  for  bailing  the  defen- 
dant ;  the  same  answer  serres  for  both :  '  the 
Court  can  take  no  notice  of  any  thinff  but  what 
comes  judictaily  before  them.'  We  cannot 
take  cognixance  of  this  matter,  in  the  method 
in  whidi  it  now  comes  before  us :  we  cannot 
take  judicial  notice '  that  this  is  the  person  con- 
▼icted  or  ontlawed.'  Mr.  Browne's  case  in 
I>yer  19f ,  is  clear  and  strong,  u  to  the  out- 
lawry^. And  as  to 'Committing  him  upon  the 
eoDTicttons,  that  can't  be  done  whilst  the 
outlawry  b  sobsisting:  the  outlawry  must 
ftrst  be  disposed  of,  Mfore  we  proceed  upon 
tiie  coufictions.  The  judgment  of  outlawry 
■uspends  all  proceedings  upon  them.  Tm 
jadffttieBts  on  the  convictions  would  pro- 
bmj  be  fine  and  iroprisonmeot.  But  it 
would  be  manifest  oppression  to  set  a  fine 
upon  him,  when  all  his  effects  stand  forfeited 
to  the  king  already :  and  he  is  already  liable  to 
imprisonment  upon  the  outlawry ;  from  which 
he  can  never  be  freed  whilst  that  stands  in 
ftrocb  There  cannot  be  two  different  judg- 
ments for  the  same  offence:  there  cannot  be 
judrment  of  ootktwry,  and  judgment  for  the 
miMemeanoor  likewise.  In  the  ease  of  the 
King  and  <^oeen  against  Tippin,  1  W.  and  M. 
8alk.  494,  the  defendant  was  ontlawed  upon 
an  information  for  a  misdemeanour,  and  fined 
5,0001.  It  was  moved,  on  his  behalf,  that  he 
could  not  be  fined  upon  the  outlawry ;  because, 
in  misdemeanour,  the  outlawry  does  not  enure 
as  a  conTiction  for  the  c^ence,  (as  it  does  in  cases 
of  treason  and  felony,)  but  as  a  conviction  of  the 
contempt  for  not  answering ;  which  contempt 
^  is  punished  by  the  forfeiture  of  his  goods  and 
'  chattels ;  and  if  be  might  be  fined  now,  he 

tovioosi  and  nobody  in  particular  can  be  in- 
jured by  sBch  practice  hereafler  ;  Mr.  Wilkes 
no  oMNre  than  JDr.  Shebbeare.  The  occasion, 
too,  frequentlT  adds  to  the  suspicion,  and 
DO  is  so  likely  to  minister  ground  of  of* 
'ce  as  the  dkc  of  a  writer  against  admi- 


most  be  fined  again,  npon  the  principal  judg* 
ment.  And  the  first*  was  held  to  be  mcgolar  t 
for  the  outlawry  in  these  eases  is  not  a  cen- 
riotion ;  as  appears  by  Fletn  48.  *  Qnamvis 

*  qois  pro  contomacia  et  fbga  atlagelnri  non 
'  propter  hoc  oonvictus  est  de  fiscto  princtpaiL' 
And  there  is  a  case  in  Bro.  Abr.  title  *  Utia- 
'  gary,'  pi.  36,  where  a  man  was  ontlawed  ef 
felony,  and  taken  by  a  Capias  Utiagalnmy  and 
detained  iu  the  Kiog's-bencb  ;  and  divers  failli 
were  brought  affainst  him  in  costody  of  ths 
marshal :  and  the  Court  would  not  sofierit 
For,  his  body,  lands,  and  goods  aretbekiag'st 
and  therefore  the  plaintiff  cannot  have  the  sf« 
feet  of  his  suit  against  him  before  the  outlawiy : 
but  if  he  obtains  a  pardon,  the  plaintiff  shall  be 
answered.  If  the  defendant  in  the  present 
case  had  come  in  by  process,  his  identity  wosM 
have  appeared.  II'  he  had  come  in  by  record, 
he  might  have  applied  to  be  bailed,  either  open 
the  statute  of  4,  S  W.  and  M.  c.  18,  (if  that 
statute  can  be  shewn  to  be  sppllcable  to  an  OoIp 
lawry  on  a  misdemeanour), .  or  under  ths 
plenary  power  of  the  Court  upon  the  cireoai* 
sunces  of  his  case.  But  that  statute  seems 
only  applicable  to  civil  cases.  I  mention  this, 
only  for  the  consideration  of  the  counsel,  wbca 
it  shall  come  before  the  Court.  By  the  5th 
section,  the  sheriff  may  *  take  seounty  of  the 

*  defendant  taken  upon  a  Capiaa  Utlagatnni,ia 

*  cases  where  bail  is  requiral,  in  double  the 
'  sum  for  which  bail  is  reqiured.'  Bat  hew 
can  the  sheriff,  under  the  directions  of  this  sta* 
tote,  take  bail  in  double  the  sum,  in  a  criflMOtI 
case?  How  can  the  sheriff  know  what  tbs 
fine  will  be  ?  Or  why  should  the.  sum  of  tbs 
fine  be  doubled  f  The  statute  seems  to  re- 
late only  to  civil  cases,  and  to  mean  *  doable 
the  debt' 

The  defendant  ought,  in  my  opinkm,  ^  ^^ 
oome  hither  in  a  regular  way :  but  as  the 
matter  now  stands,  upon  this  voluntary  ap« 
pearance,  without  return  of  process  or  soy 
matter  of  record  whatsoever,  the  Court  csa 
neither  commit  him  nor  bail  him. 

Mr.  Justice  Atton,  I  think  there  is  hot  oas 
question:  and  I  shalfkeep  to  that.  It  i>i 
*«  whether  he  shall  be  commitled."  The  stp 
tomey-general  prays  us  to  commit  a  fliso  ss 
an  outlaw,  against  whom  he  himself  wooldstt 
issue  process  of  outlawry  ;  thouq^h  there  ds 
not  appear  to  be  any  partienlar  circumstsacM 
to  prevent  his  issuing  such  process.  The  offi* 
oers  of  the  crown  might  have  exereised  thtf 
power  by  proper  process;  and  then  he  wsuM 
have  been  in  custody.  But  they  have  net 
chosen  to  do  so:  and  he  remains  ss  hmicb  » 
his  liberty,  as  he  was  before  he  oameinis  oouri 
The  motion  to  commit  him  seems  nnaeocs- 
sary :  and  1  shall  not,  at  present,  take  noties 
of  any  other  question ;  he  not  being  al  aU  » 
enstody.  ^^__ 

•  «  I  suspect  this  woid  *  ««*'  *®  S  fl 
error  of  the  presa;  and  that  it  •»»»  ■« 
*fine.'"    Burrow. 
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Mr.  Jottiee  WUIe$.  There  has  beeo,  for 
MUM  liflcie,  a  jadjgfiiieDt  of  oatkwry  agaiBSt  the 
dcfeiiiiant,  who  n  net  aa  abeeondKoff  persoo. 
The  attmey-general  has  nat  thought  proper 
ia  iaaae  proceia  against  him  apoD  it.  And 
■eir  he  oomes  into  court  gratis,  Tolttiitanljr, 
aol  by  aoy  return  of  process,  or  aoy  matter  of 
vaeerd.  We  cannot  take  any  notice  at  all  of 
Um ;  nor  can  we  know,  judicially,  that  he  is 
the  man.  T  don't  see  why  the  attorney-ge* 
aend  should  demand  of  the  Court  to  commit 
ttw  defendant  upon  this  outlawry,  when  he 
iMmself  has  long  suffered  him  to  go  at  large, 
without  any  attempt  to  take  him  up,  or  even 
iasning  process  agamst  him. 

Nothing  was  taken  by  either  of  the  two  mo*> 
lions ;  namdy,  the  attorney  general's,  <  that 
the  defendant  might  be  committed','  or  his 
own  counsel's,  '  that  he  might  be  bailed.' 

On  Wednesday  the  97th  of  April  1768,  (a 
week  after  the  former  transaction,)  Mr.  Wilkes 
iMmng  this  morning  surrendered  himself  to  the 
flheriif  of  Middlesex  upon  a  Capias  Utla^fatum 
which  had  been  since  the  last  motion  issued 
•gainst  him,  and  being  now  in  the  sheriff's  cus- 
tody, was  brought  into  court  by  the  said  fiheriff, 
upon  the  return  of  a  Habeas  Corpus  directed 
to  him  for  that  purpose.  In  the  mean  time, 
Mr,  Attorney k  General  had  granted  his  fiat  for  a 
writ  of  error :  which  be  did  immediately  upon 
receiving-  an  assurance  that  Mr.  Wilkes  was  in 
actual  custody  upon  the  Capias  Utlagatum. 
The  return  to  the  Habeas  Corpus  being  read  in 
conrt,  it  appeared  that  the  defendant  was 
diarized  with  two  outlawries ;  viz,  one  on  each 
conviction  for  the  respective  misdemeanors  be- 
fore mentioned.  A  writ  of  error  in  each  cause 
was  delivered  into  court. 

The  outlawries,  the  writs  of  error,  and  the 
assignment  of  errors,  were  exactly  alike  in 
hoth  causes:  it  will  therefore  be  sufficient  to 
specify  only  one  of  each  sort. 

The  material  part  of  the  outlawry,  on  which 
the  question  turned,  was  this.  The  sheriff  re- 
turned the  writ  of  Exigent  executed  and  in- 
dorsed as  follows—'  By  virtue  of  this  writ  to 

*  me  directed,  at  my  county  court  held  at  the 

*  house  known  by  the  sign  of  the  Three  Tuns 

*  in  Brook-street  near  Hdborn  in  the  county  of 

*  Middlesex,  the  13th  day  of  July  in  the  fourth 

*  year  of  the  r&fpn  of  our  present  sovereign  lord 

*  George  the  third  now  kmg  of  Great  Britain, 

*  dec.  the  within  named  John  Wilkes  was  the 

*  first  time  exacted,  and  did  not  appear.'  It 
goes  on  in  the  same  manner,  till  the  guinto 
traetui  ;  viz.  *  at  my  county  court  held  at  the 

*  same  place  the  9th  day  of  August  in  the  year 
'  aforesaid,  the  said  John  Wilkes  was  a  second 

*  time  exacted,  and  did  not  appear :'  and  so,  in 
the  same  words,  only  changing  the  davs,  to  the 
5th  inclusive.  Therefore  ny  the  judgment  of 
Edward  Umfreville,  esq.  and  Thomas  Philips, 

Sent,  his  majesty's  coroners  of  the  county  of 
Eiddlesex,  the  said  John  Wilkes,  according  to 
the  laws  and  customs  of  this  realm,  is  out- 
lawed. 


A.  n  ire*— ma 
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The  writ  of  error  wtmverhaiim 
as  followB*-Of  Easter  term  1768. 
8  O.  9.  Our  lord  the  king  hath 
aent  to  his  justices  appointed  to  hold  plcM 
before  him  his  writ  cioe«l  in  these  worde 
(that  is  to  say)  George  the  tliird  by  the  grace 
of  God  of  Gfreat  Britain,  France,  and  IreUnA 
kmg,  defender  of  the  foith,  &c.  To  our  jus« 
tices  appointed  to  bold  pleas  before  us  greetmg* 
Forasmuch  as  in  the  record  and  process,  as 
also  IB  the  publication  of  an  outlawry  against 
John  Wilkes  late  of  Westminster,  in  the  county 
of  Middlesex,  esq.  on  a  certain  informatioii 
against  the  said  John  Wilkes,  for  printmg  and 
jmblishing  a  certain  libel  or  composition,  in- 
titled  An  Essay  on  Woman ;  whereof  the  said 
John  Wilkea  is  impeached,  and  thereupon  by  a 
jury  of  the  county  b  convicted,  as  it  is  said  ; 
manifest  error  hath  intervened,  to  the  great 
damage  of  the  said  John  Wilkes,  as  by  hie 
complaint  we  are  informed :  we,  willing  that 
the  said  error  (if  any  he)  be  duly  amend^,  and 
full  and  speedy  justice  done  to  the  said  John 
Wilkes  in  this  behalf,  do  command  you,  that  if 
the  said  outiawry  be  returned  before  us  as  hath 
been  said ;  then  inspecting  the  said  record  and 
process,  you  cause  further  to  be  done  therein 
for  annulling  the  said  outlawry  as  of  riijbt,  and 
according  to  the  law  and  custom  of  Enghind, 
shall  be  meet  to  be  done.  Witness  oursislf  at 
Westminster,  the  97th  day  of  April,  in  the 
eighth  year  of  our  reign. 

And  hereupon  the  said  John 
Wilkes  comes  in  his  proper  person,  tilSw^* 
and  says,  that  in  the  record  and 
process,  and  also  in  the  publication  of  the  afore- 
said ouUawry,  there  is  manifest  error  in  tbis^ 
that  there  is  no  sufficient  information  filed  or 
exhibited  against  the  said  John  Wilkes,  where- 
on to  ground  the  process  of  the  outlawry  afore- 
said :  hy  reason  whereof,  the  said  outuwry  is 
void  and  of  no.  effect  or  force  whatsoever. 
There  is  also  error  in  this,  that  no  public  pro- 
clamation whatsoever  is  mentwned  to  have 
been  made  at  any  open  county  court,  or  at  any 
general  quarter- sessions  of  the  peace  whattH>- 
ever,  or  at  the  door  of  any  parish  church  where 
the  said  John  Wilkes  was  an  inhabitant,  ac- 
cording to  the  exigency  of  the  said  writ  of 
Capias  cum  proclamatione :  therefore  in  that, 
there  b  maoirest  error.  There  is  also  error  in 
thb,  that  it  is  not  shewn,  nor  does  it  appear  by 
the  return  of  the  sheriff  of  Middlesex,  ttiat  the 
sheriff  of  Middlesex  did  cause  to  be  exacted 
the  said  John  Wilkes  in  the  said  county  of 
Middlesex,  from  county  court  to  countv  court, 
until  he  was  outlawed  according  to  the  law  and 
custom  of  Eof^land,  as  the  said  sheriff  bv  the 
said  writ  of  Exigent  b  commanded ;  and  that  it 
b  not  shewn  nor  does  it  appear  by  the  return  of 
the  sheriff  of  Middlesex,  that  the  said  John 
Wilkes  was  a  first,  second,  third,  fourth  snd 
fifth  time  exacted  at  the  county  court  of  the 
county  of  Middlesex,  as  by  the  law  of  the  land 
he  ought  to  have  been  before  he  was  outlawed  t 
therefore  in  that,  there  is  manifest  error. 
There  b  also  error  in  thb,  that  in  the  raoerd 
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•nd  proecsf  afoKfaMi,  and  io  the  publication  of 
the  oatlawry  aforesaid,  it  is  no  where  ez- 
pressly  shewn  that  the  place  called  Biook- 
street  (if  any  soch  there  be)  where  the  several 
€oantj|r  courts  are  suppesed  to  have  been  hdd, 
•t  which  the  said  John  Wilkes  is  said  to  have 
been  exacted,  is  in  the  county  of  Middlesex,  or 
in  any  or  what  other  county.  Therefore  in 
that,  there  is  manifest  error.  There  is  also 
error  in  this,  that  it  does'  not  appear  that  any 
jodffment  of  oatlawry  was  gireo  or  pronounced 
■g^ainst  the  said  John  Wilkes ;  or,  if  any  such 
jud^ent  was  given  or  pronounced,  in  what 
form  the  same  was  so  given  or  pronounced ; 
ns  it  ought  to  have  done,  in  order  that  the  le- 
gslity  and  propriety  of  the  said  judgment 
might  have  been  seen  and  examined :  but  in 
the  record  and  process  aforesaid,  and  in  the 
publication  of  the  outhiwry  aforesaid,  reference 
and  relation  only  are  had  to  some  judgment 
not  shewn  or  expressed,  but  supposed  to  have 
been  before  given  against  the  said  John  Wilkes. 
Therefore  in  that,  there  is  manifest  error. 
Wherefore  the  said  John  Wilkes  prays  that  the 
outlawry  aforesaid,  for  the  errors  aforesaid, 
and  other  errors  appearing  in  the  record  and 
process  aforesaid,  may  be  reversed  and  held  for 
nothmg ;  and  that  he  may  be  restored  to  the 
common  law,  and  to  all  which  he 
j^,*'  ^  hath  lost  by  occasion  of  the  out- 
lawry aforesaid,  &c. — ^And  William 
jpe  prey,  e«|.  now  Itttomey-general  of  our 
present  sovereign  lord  the  king,  present  here 
in  court  in  his  proper  person,  having  heard 
the  matters  aforesaid  above  assigned  for  error, 
for  our  said  lord  the  king  saith,  that  neither  in 
the  record  and  process  aforesaid,  nor  in  the 
poblioation  of  the  aforesaid  outlawry  is  there 
may  error ;  and  he  pravs  that  the  Court  of  our 
aaid  lord  the  king  now  here  niay  proceed  to  the 
nxamination  as  well  of  the  record  and  process 
aforesaid,  as  of  the  matters  aforesaid  above  as- 
ai^oed  for  error ;  and  that  the  outlawry  afore- 
aaiJ  may  in  all  things  be  affirmed. 

Lord  Mansfield,  Let  the  writs  of  error  be 
jtllowed. 

His  lordship  then  asked  the  Attomey-Gene- 
lal,  <  to  what  prison  he  praved  that  the  de- 
*  fendant  might  be  committed.' 

Mr.  Attorney-General  answered—'  To  the 
Marahal.' 

Lord  MamfieU.  Let  him  be  committed  to 
the  Marshal. 

Mr.  Serjeant  Olywn  moved,  that  he  might 
|e  admitted  to  bail,  on  4  and  5  W.  and  M.  c. 
18,  (vide  §  4,}  which,  he  said,  extended  to  cases 
of  misdemeanour.  He  was.  supported  by'  Mr. 
Recorder  of  London,  Mr.  Mansfield,  and  Mr. 
Davenport. 

They  urged  the  spirit,  scope  and  design  of 
this  statute,  as  well  as  the  words  of  it,  as  argu- 
ments to  prove  that  it  extended  to  misde- 
meanours; and  that  the  preamble  and  enact- 
ing part  af  it  do,  both  of  themi  apply  to  Mr. 
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Wilkes's  case:  and  they  said»  that  even  if  the 
words  were  dooblful,  tlie  ooastradion  of  then 
ought  to  be  such  as  would  be  most  fcvourtUs 
to  liberty.  But  these  words  are  express ;  tbcy 
include  all  causes,  except  treason  and  fekny. 

*  For  the  more  easy  and  apeedy  reversing  of  eat* 

*  lawries  in  the  court  of  Kiug's-bendi,  be  il 

*  enacted,  that  no  person  or  perwas  whatis* 
'  ever,  who  are  or  shall  be  outlawed  in  thenid 
'  court,  for  any  cause,  matter  or  thing  what* 

*  soever,  (treason  and  fehm j^  only  eioepted)^ 

*  shall  be  compelled  to  come  in  person  isle,  sr 

*  appear  in  person  in  the  said  court,  to  revens 

*  such  outlawry ;  but  shall  or  may  appesr  by 
'  attorney  and  reverse  the  same,  except  whcra 
*■  special  bail  shall  be  ordered  by  the  laid 

*  court.'  Cases  of  misdemeanor  are  witbia 
the  same  mischief  as  civil  cases :  and  it  ex* 
tends  to  outlawries  afler  conviction  of  niiMle< 
meanours,  as  well  as  to  outlawries  upon  meaM 
process.  If  the  question  should  take  a  loaf 
time  in  disctMsing,  the  defendant  may  m 
actually  punished  oy  an  imprisonment  opoa 
the  outlawry,  though  it  shouki  be  at  hntre* 
versed ;  or  still  more  uiyustly,  in  case  itsbosUl 
afWrwards  appear  that  no  punishment  ooght 
to  be  inflicted  upon  the  convictions  themselfci. 
In  civil  cases,  a  pardon  b  of  courw,  apoa 
paying  the  debts  and  costs :  but  a  defeiHiut 
outlawed  upon  mesne  process  for  a  miids- 
meaOour  has  no  such  opportunity  of  gettiog 
rid  of  the  outlawry.  He  oiiffht  to  Mveaa 
opportunity  of  putting  himself  in  a  conditioB 
of  oeinff  amenable  to  the  justice  of  his  coantiy. 
Though  some  of  the  expressions  in  this  siststs 
may  seem  more  applicable  to  civil  cases,  yet 
there  are  ^jeneral  words  sufficient  to  tske  is 
criminal  misdemeanours.  They  mentioned  nr 
John  Read's  case,  and  that  of  Matthias  EaN 
bury  in  17SS. 

Mr.  Attorney-General  (Mr.  De  Grey),  nr 
Fletcher  Norton,  and  Mr.  Morton,  on  the  other 
side,  argued  that  this  statute  relates  only  to 
civil  cases;  and  not  to  criminal  misdemeft- 
nours.  The  expressions  of  it  relate  to  cifil 
property.  It  can  relate  only  to  soch  cases 
where  a  defendant  can  appear  by  attoipey. 
The  preamble  (vide  §  S)  says,  <  Whereas  diveri 
■  persons  are  prosecuted  in  the  said  court  of 
*■  King's- bench,  to  outlawries  for  debts,  tres* 
'  passes,  or  other  misdemeanours ;  and  tbera 
<  IS  no  reversing  such  outlawries  but  by  tbf 

*  personal  appearance  of  the  persons  outUwed: 

*  so  that  the  persons  arrested  upon  such  out* 

*  lawries,  if  poor,  lie  in  prison  till  their  deaths; 
«  but  if  able,  it  costs  them  very  dear,  to  retersi 

*  the  same  outlawries.'  The  former  of  tbeae 
words  relate  to  property:  the  latter  to  M^JJJ 
for  malicious  prosecutions  and  snob  like.  The 
whole  relates  only  to  civil  suits.  And  as  la 
Earbury's  case,  they  said  it  was  "^^ber  a  di- 
rect determination,  nor  any  authoriqr  iu  »* 
present  case. 


Serjeant  Glynn  replied,    that  ^ 
include  all  other  actions  not  arising  ex  eim* 
tractu:  and   *  misdemcanonrs'   must  mean 
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•ffenoet.  ^  ^  AU  causes,  matters,  and  things,' 
certainly  include  criminal  ofienoes  and  misUe- 
meaoifttrs.  And  the  statnte  siieaks  of  outlaw- 
riea  in  general.  It  is  not  reasonable,  that  the 
defendant  should  undergo  the  penalty  of  a  con- 
tempi  for  withdrawing  from  justice,  when  the 
iMry  validity  of  the  outlawry  itself  ia  in  ques- 
tion. And  Earbury's  case,  though  it  was  nut 
an  outlawry  after  conviction  (as  this  it),  yet 
clearly  proves  *■  that  this  act  does  relate  to  mis- 
*  demeanours:'  for,  the  judges  were  all  of  that 
opinion. 

Lord  Mansfield,  God  forbid  that  the  de- 
fiendant  should  not  be  allowed  the  benefit  of 
•very  advantage  he  is  intitled  to  by  law ! 

It  is  to  be  considered,  hdw  he  is  in  custody. 

.  After  conviciion,  if  he  had  been  present  in 

eourt,  he  mii;ht  have  been  committed :  if  not 

pres«sat,  he  might  have  been  taken  by  a  Ca- 

jiias. 

'  It  18,  indeed,  in  the  discretion  of  the  Court,  to 
Uaii  a  person  so  circumstanced. 

But  discretion,  when  applied  to  a  court  of 
justice,  means  sound  discrftion  guided  by  law. 
It  must  he  governed  by  rule,  not  by  humour : 
it  must  not  be  arbitcary,  vsgue,  and  fanciful ; 
but  legal  and  regular. 

This  defendant  was  not  present,  when  con- 
victedr  He  afterwards  withdrew  from  justice, 
ilnd  was  outlawed:  and  a  Capias  Uttagatum 
has  now  issued ;  and  he  is  in  custody  upon  it. 

If  a  person  convicted  be  taken  upon  a  Capias 
pro  fine,  he  is  liable  to  be  coromiited,  unless 
the  prosecutor  consents  to  his  being  bailed. 
This  is  the  common  course  of  proceeding: 
though  it  is  usual  to  admit  to  bail,  upon  the 
prosecutor's  consenting  to  it.  In  the  case  of 
Uie  journeymen  Taylors,  and  again  in  that  of 
tbe  Weavers,  the  defendants  were  by  consent 
bailed,  and  by  consent  were  not  to  appear  till 
called  upon.  But  I  do  not  remember  any  case 
where  such  a  person  has  been  bailed  without 
consent.  When  a  person  so  convicted  is  com- 
mitted, such  C9mmitment  shall  be  taken  into 
conslderatiuu  by  the  Court  when  they  come  to 
pronounce  tbeir  sentence  upon  him,  and  shall 
go  as  part  of  his  punishment. 

Here,  the  defendant  is  in  custody  under  the 
conriction ;  for,  he  is  in  custody  upon  the 
Capias  Utlag^atum,  which  issued  upon  his  con- 
viction. 

Now,  whatever  doubts  there  may  bejib<2Ut 
what  is  within  the  act  of  parliament  of  tbe  4 
and  5  W.  and  M.  c.  18,  it  is  most  certain  that 
a  person  convicted  of  a  misdemeanour  is  not 
wiihin  it ;  because  his  rase  is  not  a  bailable 
case.  Nothing  therefore  can  be  clearer,  than 
that  such  a  person  id  not  within  an  act  of  par- 
liament tliat  relates  only  to  bailable  cases. 
This  act  relates  to  cases  where  no  special  bail 
is  required,  and  to  cases  where  special  bail 
is  requiretl:  (vide  §  5)  and  the  sherifi*  is  di- 
rected what  to  do  in  either  case.  Where  tbe 
ease  w  bailable,  tbe  defendant  is  to  be  dis> 
charged  upon  the  security-bond.  But  even  in 
€|^vil  actions,  he  could  not  be  baUedy  where  he 
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wee  not  bailable :  he  is  only  to  be  put  into  the 
same  condition  as  if  he  had  not  been  outlawed 
at  all*  If  the  outlawry  was  afler  judgment  in 
debt,  or  any  other  civil  action,  and  the  defend- 
ant was  not  bailable  before  the  outlawry,  the 
act  did  not  make  such  defendant  bailable,  who 
was  not  80  before  the  outlawry.  I  am  clear, 
that  this  case  is  not  within  the  act. 

Mr.  Justice  Yatt$  was  also  clear  in  the  same 
opinion.  It  is  said, '  that  misdemeanours  of  all 
kmds  are  within  the  words  of  this  act^  as  well 
as  within  the  scope  and  meaning  of  it.'  But 
misdemeanoura  are  here  (vide  §  2,)  connected 
with  debts  and  trespasses ;  which  are  descrip- 
tions of  civil  actions :  and  so  may  the  word 
'  misdemeanour*  be.  This  act  might,  in  the 
general  words  of  the  preamble,  hare  a  view  to 
actions  of  conspiracy,  deceit,  or  popular  actions 
upon  penal  statutes ;  (on  which  an  outlawry 
was  given  by  SI  Ja.  1,  c.  4.)  And  taking  th^ 
whole  of  the  act  together,  there  can  m  no 
doubt  about  it :  for,  it  must  be  ^construed  of 
those  cases  where  the  clauses  of  the  act  are 
practicable ;  which,  in  the  present  case,  they 
are  not.  A  conviction  in  a  criminal  case  can-, 
not  be  within  this  act.  The  sheriff  is  directed 
by  it,  *  to  take  security  of  the  person  outlawed, 
in  the  penalty  of  double  tbe  sum  for  which 
special  bail  is  required.'  But  tbe  sheriff  can- 
not take  bail  of  a  person  af\er  bis  being  ^eon- 
victed  of  a  crime.  The  sheriff  cannot  form  bis 
own  idea  of  the  offence,  or  settle  a  sum  wherein 
he  should  take  the  bail  of  such  a  person :  nor 
can  he  require  bail  in  double  the  fine,  or  any 
thing  more  than  what  the  fine  shall  be  fixed  at ; 
which  is  uncertain  and  futui^e.  The  conclud- 
ing wonts  of  the  security- bond,  *  and  to  do 
and  perform  such  things  as  shall  be  required 
by  tbe  said  court,'  mean  putting  iu  bail  to  a 
new  action,  pleading  within  a  limited  time, 
puttitig  the  plaintiff  in  the  same  condition,  and 
such  like  matters.  And  it  should  be  con- 
sidered, how  the  law  stood  in  civil  cases,  l>efi)re 
this  act  of  parliament ;  and  that  no  bail  could 
then  be  taken  on  a  Capias  Utiagatum.  Vide 
13  Car.  3,  stet.  S,  c.  9,  §  4. 

What  I  have  been  sabring,  may  throw  some 
light  upon  this  act  of  parliament.  But  Icon- 
fine  ray  opinion  to  its  being  an  outlawry  after 
conviction  in  a  criminal  case :  which  cannot 
be  a  case  within  this  act  of  parliament. 

If  a  defendant  is  taken  upon  a  Capias  pre  fine 
(or  pro  rtdemptUmty)  it  is  an  execution ;  and 
no  sheriff  can  take  bail  of  him :  it  is  a  favour,  if 
the  Court  does  it.  By  5  £.  3,  c.  12,  no  pardon 
for  an  outlawry  shall  be  granted,  till  the  chan- 
cellor is  certified  that  the  plaintiff  is  satisfied  of 
his  damages.  In  a  criminal  case,  if  the  party 
be  convicted,  and  a  Capias  ad  satisfaciendum 
issues,  and  he  is  taken  upon  it,  he  is  in  execu- 
tion, to  make  satisfaction  ;  and  the  sheriff  can 
never  foretel,  before  the  Court  have  given  the 
final  judgment,'  what  that  satisfaction  is  te  be, 
on  which  be  should  admit  the  defendant  to 
bail,  on  the  Capias  Utlagatam :  he  has  nothbg 
to  durect  himself  by.    No  clause  of  this  apt  ca|^ 
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be  put  hi  erecotioo,  oa  an  outlawry  apon  a  coo- 
▼ictioa  in  a  criuiihal  case.  Therefbre  1  am  0f 
opinkHi,  that  the  present  case  is  not  wilhin  it. 

Mr.  Justice  Atton»  1  am  of  the  same  opi- 
BioD.  I  think  this  act  of  parliament  relates 
ooljT  to.  ci^il  actions:  this  is  efidently  the  true 
spirit  of  it.  It  cannot  be  imagined,  that  the  act 
can  mean  to  allow  of  a  defendant's  appearing 
by  attorney,  in  cases  where  the  defendant  is 
obliged  to  appear  personally,  and  cannot  ap- 
pear by  attorney  at  all :  neither  can  it  extend 
to  taking  bail  in  cases  not  bailable.  But  surely 
it  cannot  extend  to  cases  of  criminal  misde- 
meanours,  after  oonTiction ;  because  in  sncb 
eases,  a  defendant  is  not  entitled  to  be  bailed 
at  all.  Outlawries  after  conYiction  are  very 
different  from  the  case  of  outlawries  for  non- 
appearance upon  mesne  process.  After  con« 
▼iction,  there  is  no  case  where  it  has  been 
lidden  that  the  defendant  has  a  right  to  be  ad- 
mitted to  bail.  In  an  ouUawry  after  convic*' 
tioa  for  misdemeanour^  no  sheriff  cotdd  take 
bail :  and  consequently  this  act  could  not  hare 
any  such  case  in  view,  or  be  meant  to  extend 
to  It 

Mr.  Justice  WilU$..  It  is  clear  that  the  de- 
fendant has  no  right  to  demand  being  admitted 
io  bail.  This  is  an  outlawry  after  oonfiction. 
if  it  sWuld  be  granted  that  ne  is  intitled  to  be 
bailed  upon  the  outlawry,  yet  as  he  stands 
convicted  of  the  crioiet  be  must  be  committed 
VDon  the  oonvk^oo.  This  statute  is  indeed  as 
ODscure  a  one  aa  any  ia  the  statute-book :  it  is 
difficult  to  ascertain  its  true  meaning,  'there* 
fore  I  do  not  chuse  to  give  any  direct  opinion 
about  its  extent ;  unless  it  should  become  ab- 
solutely necessary  for  me  to  do  so.  As  the 
present  case  arises  upon  an  ootlawrv  after  con- 
riction,  it  is  clearly  not  a  case  within  this  act 
of  parliament.  In  treason  and  felony,  out- 
lawries were  coorictions  of  the  fact :  and  there- 
fore tbey  are  particularly  excepted  out  of  this 
act  But  outlawries  in  cases  of  misdemeanour 
are  not  convictions  of  the  fact:  yet  after  actual 
conviction  of  a  misdemeanour,  the  defendant 
if  not  entitled  to  bail ;  whether  he  be  or  be  not 
outlawed.  Even  in  a  dvil  action,  a  person 
outlawed  after  judgment  could  not  have  a 
pardon,  till  payment  of  the  debt.  In  the  pre- 
sent case,  it  would  be  merely  nugatory,  to  dis- 
cfaaige  tbe  defendant  upon  giving  bail  to  pro- 
aecuie  his  writ  of  error  upon  me  outlawry, 
wh;«  w  »Mt  imm-K.ldy'aN.mit  bim  ap^ 
the  conviction.  How  can  the.  sheriff  know,  at 
the  tittle  of  the  defendant's  being  taken  upon 
the  Capias  Utlagatom,  whether  the  Court  will 
at  ail  admit  of  special  bail,  or  not?  br  if  they 
ahoukl,  how  shall  the  sheriff  know  in  what  sum 
it  shall  be  r  Or,  if  he  sbonld  foe  fined,  what 
will  be  the  amount  of  his  fine  ?  Clearly,  an 
ontlawnr  after  conviction  of  a  misdemeanour  is 
not  within  this  act;  whatever  else  may  be 
irithia  it. 

The  Court  hstvhig  thus  declared  their  mnni- 
jmvm  <>plntoa|  *  that  Mr,  Wilkes,  under  his 


pRsent  dt'CifmstanMs  of  standing  cnuvlctcd  of 
a  criminal  misdemeaironv,  had  aa  right  to  <i»- 
maad  beisig  aihaoitted  to  bail,  amier  this  aet  af 
pariiament ;'  -• 

Hiscaansel  moved  that  be  aMght  be  baiieiy 
upon  the  foot  •of  the  general  i^ncMkn  Wbiaia 
the  Court  would  exercise,  of  bailhig  or  com* 
mittin^  a  perssto  oonricted  of  a  misdeastanovrp 
sccording  to  the  particular  droamstalicca  af 
his  case :  which  they  alledged  to  be  sufficinty 
in  this  gentleiaan's  case,  to  induce  tbe  Covrt  la 

Kermit  nim  to  remain  at  large,  under  proper 
ail.  Public  iustice  was  not  intended,  they 
said,  nor  at  all  likelv  to  be  evaded.  He  had 
always  been  amenabte  to  justice :  he  now  sai^ 
rendered  vdantsrily.  Indeed,  little  eave  baA 
ever  been  taken  to  apprehend  bim.  Be  al- 
ways appeared  publiciv  vpen  tbe  buetingB^ 
both  in-jLondon  and  MiddMsex;  and  be  ll 
member  of  parMameat  fbr  tbe  latter  oonaty. 

Lord  Man^ld. — I  have  said,  *  that  I  kneir 
no  case  where  a  person  convicted  of  a  mis^ 
meanour  has  been  admitted  to  bail  without  oob* 
sent  of  the  prosecutor.'  If  anv  gentlemaa 
knows  any  such  case,  I  should  be  gbul  to  be 
informed  of  it :  I  know  of  none.  We  cannot 
therefore  do  it,  if  the  attorney-general  does  not 
consent    For,  we  must  act  alike  in  all 


of  like  nature :  and  what  we  dp  now,  ought  ta 
be  agreeable  to  former  precedents,  and  wul  be- 
come a  precedent  m  future  cases  of  a  Ufaa 
kind. 

Tlie  CouTt  4eeKniiig  io  bail  him  without  Iba. 
consent  of  tbe  Atfomey  General  as  proseMting 
for  the  erown,  tie  was  eoSimitied  to  the  Mar- 
abat 

^  His  counsel  then  moved  for  a  rule  to  bring 
him  up  to-morrow,  to  assign  errors.  Wbicb 
was  granted. 

There  were  iwo  roles.  The  fortner  was 
this.  **  Tbe  dl^endawt  being  brotitrl^t  bera 
into  court,  in  custody  tf  the  sheriff  ^  ttie 
county  of  Middlesex,  by  virtue  of  a  writ  of 
Capias  Ullagaftmi ;  it  is  oi^itered,  upon  (be  mo- 
tion of  Mr.  Alfontey  Ofen^mrf,  that  tbe  said  ile^ 
fendant  be  now  coiiamitti!d  to  tbe  cnsledy  of 
tbe  Blatahal  of  the  MsnMls^a  of  fMs  eoart, 
to  be  by  l^m  kept  in  iiafe  custody  until  be  shall 
be  f^m  fbeifee  dfscbarged  by  due  course  of 
law.  And  the  said  defendant  now  here  in 
OOnrt  prodncfog  a  Writ  of  Erfor,  and  praying 

Ser  of  tbe  Record,  it  w  ordered  by  this  Coart, 
It  the  said  Writ  of  Efror  be  allowed.     Oia 
tbentotiOBef  Mr.  Attorney. General.'* 


Tbe  other  rale,  <*  that  the  Marshal  or 
deputy  bring  the  detendaat  up  to-morrow,  Io 
assign  errors,'*  was  a  distinct  rule ;  and  was 
taken  up  on  tbe  motion  of  one  of  tbe  defend* 
ant's  counsel. 

On  Wednesday  fbe  4tb  of  May,  iraS,  (a 
week  after  the  last  mentioned  rule),  tbe  'defeoa- 
ant  hflN^ng  assi|fiied  errors  upon  the  record  of 
the  outlainry,  and  tbe  crown  bavhig  joined  la 
error;    (all  wbidi  waa,  bytonsent  oa  Mk 
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aidet,  priftteljr  traowcteil  betweoi  tha  agwiti, 
withmil  «ota«Uy  brmging  BIr.  Wilkw  isto 

Mr.  OaTenpoit  moved  to  make  the  joinder 
In  error  a  CJoncilium :  and  Saturday  next  was 
agreed  upon  aa  the  day  oo  which  it  wea  to  be 
argoed. 

Aceerdiogly*  en  Saturday  the  7th  of  May, 

1768,  it  wae  amied  by  •eijt«>(  ^ilf^  ^^  ^ 
part  of  the  demndan^  aad  Mr.  Thurlaw  on 
the  part  of  the  erown.  It  vat  rery  well 
•igned  on  both  sidec :  hot  it  wooW  draw  thit 
rfpMt  out  into  an  insufferable  length,  if  the 
particuJenefitshoaklhe  here  interted. 

The  great  and  capital  error  that  the  Serjeant 
Meiflted  upon,  waa  the  insufficiency  of  ibe  re- 
ftiins  in  not  shewing  that  the  d^endant  had 
beea£re  tines  eia&d  fron  county-court  to 
ooanty-oourt,  till  he  was  outiawed,  as  the 
law  mreets,  and  the  writ  ra^ulras.  He  ar- 
C^aed  that  tliis  ^ught  to  apfwar  certainly 
mod  precisely  upon  the  sheriff's  return ;  that 
outlawries  are  odious  ;  and  that  the  C^urt  will 
intend  -aothug  in  suppcrt  of  so  cmel  a  pro- 
ceediag,  bet,  on  tkie  contrary,  listen  to  the  hiast 
•bjeetioii  of  error  in  it.  And  here  the  first  ex- 
action dees  not  appear  to  ha?e  been  made  in  the 
fiounty  of  MidfUesez ;  nor  any  of  the  sub- 
•e^ent  ones,  which  are  ssid  to  here  been  at 
Ike  same  plaoe  with  the  first.  The  words, 
'  near  Holporn,  in  the  county  of  Middlesex;' 
iQ  iMt  import  its  beiiitf  in  the  county.  Besid«*s, 
the  time  and  place  of  the  second,  third,  fourth 
smd  fiiUi  exactions  ought  to  hare  been  parti- 
cularly specified  and  di»cribed  ;  and  not  by  re- 
fetepee  only  to  the  first.  MoreoTer,  the  sfae- 
jjff  4Hi^bt  to  hare  stated  the  proclamations  ex-"* 
ylidtly  and  particularly,  aiid  the  particular 
manner  and  circuiBslances  of  them.  He  also 
anade  a  fuestiop,  •  IV bother  an  outlawry  lies 
i^ioo  4#  mforwation  ?'  And  be  concluded  with 
IMS  elation  to  the  ioformatioB,  as  hot  being 
properly  exhibited  ;  being  exhibited  by  his 
|B4j|esiy'saQlicitor-general,  without  taking  any 
■sti<s  of  the  ^acaacv  of  the  office  of  attorney- 

eeral :   whereas  the  attorney  general  is  the 
wo  and  proper  officer  of  the  crown  for  this 
yurpiyse ;  and  the  solicitar-general  has  ao  soch 

Be  cited  a  great  number  of  caaesand  pre- 
dealB,  in  sMpport  of  his 


Mr.  Tkurlow  defended  the  regularity  of  tba 
whole  proceeding,  by  reason,  ai;gumeDt,  and 
jvactice :  and  he  also  cited  a  great  number  of 
cases  and  precedents,  to  support  his  arguments 
and  aUegaiions. 

To  which  Mr.  Serjeant  Glynn  having  re- 
plied ;  and  the  counsel  for  the  defendant  har- 
itnf;  declared, '  |iiat  they  did  not  desire  a  second 
argoment';' 


The  Court  said,  that  the  rery  gieat  number 
aad  rariety  of  authorities  and  precedents  that 
Jhad  been  prodoced  and  very  ably  urged  en  both 
sides,  deserved  and  would  require  their  aiKtre 
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;  and  directed  copies  of  tb^  re- 
cords cited  on  both  sides  to  be  laid  before  Ibetn ; 
or  at  least  one  copy  of  each  record,  which  they 
wooU  deliver  over  from  ope  to  another. 

On  Saturday  the  14th  of  May,  1768,  (a 
week  after  the  before -mentiooef I  argument,) 
after  lord  Mansfield  and  Mr.  Justice  Yates  wero 
gone, 

Mr.  Duvtfipart  movod  for  a  rule  to  bring  the 
defendant  up  on  Monday,  in  or4pr  to  be  oail- 
ed:  but  he  had  no  affidavit  of  any  particular 
circnmitaiicef  to  iuduce  the  Court  lo  grant  suoh 
a  rule. 

Mr.  Justice  Aston  djd  not  see,  he  said,  how 
the  Court  could  bail  him,  without  any  particu- 
lar cifciimstances  being  laid  before  them,  when 
they  had  already  an  A  so  lately  determined, 
after  a  full  hearing  of  counsel  on  both  sides, 
*  that  he  was  io  execution  upon  the  outlawry 
after  conviction  of  misdemeanors,  and  was  n^ 
admissable  to  bail.'  He  would  not  therefor^ 
after  two  of  the  four  judges  were  gone  nwav, 
make  such  a  role  as  was  prayed :  but  Mr. 
Davenport  might  move  it  a^ain,  if  he  please^, 
00  Monday  morning  at  the  sitting  of  the  Court ; 
sod  that  would  allow  time  enough  for  the  de- 
fendant's being  brought  up  the  same  day,  to  bp 
bailed,  if  the  Court  should  think  it  a  reason- 
able motion. 

Mr.  Justice  WUUs  was  of  the  same  senti- 
ments with  Mr.  Justice  Aston ;  and  agreed  to 
Mr.  Davenport's  having  leave  to  move  it  at 
the  sitting  of  the  Court  on  Monday. 

Upon  Monday  the  16th  of  May  1768,  the 
Court  being  then  full, 

Mr.  Davenport  accordingly  renewed  hib 
motion.  He  could  only  urge,  that  there  were 
but  two  grounds  of  imprisonment :  one,  for  se- 
curity ;  the  other,  hir  iNinishment.  The 
former  failed  in  the  present  case ;  because  Mr. 
Wilkes  had  always  [^n.  already!  voluntarily 
surrendered-:  the  latter  failed,  bccattse  it  was 
premature ;  for,  the  case  was  not  yet  ripe  fblr 
judgment  upon  the  conviction ;  and  the  validity 
of  the  ontlawry  was  at  present  doubtful. 

Mr.  Davenport,  upon  being  asked  by  h>rd 
Mausfidd,  <  Whether  he  had  giv^en  nbtioe  lo 
the  Attomev  General  of  this  motion,'  owned 
that  he  haa  not. 

Losd  Man^^dd,  However,  it  ioanao^  prevail ; 
because  the  defeikdaot  is  in  custody  after  ooii- 
viotion:  which  is  a  custody  in  execot^.  It 
is  not  a  cust^y  for  security  oolv  ;  but  i^oes  ip 
part  of  the  punishment,  sad  will  be  taken  isMto 
Qoosideratioo,  upon  the  final  judgmeot :  andao 
we  told  you  bejbre.  It  was  so  iO'  Lookup^ 
case,  and  iu  the  esse  of  a  Welch  clergyman. 

A  defendant  in  exeoutioo  upon  an  outlawry 
after  conviction  of  a  misdemeanor,  in  crow|i 
prosecutions,  cannot  be  admitted  to  jbail  wiih- 
oat  the  consent  of  the  attorney  •  i^ eneral. 

If  the  Court  bad  been  of  opinion,  ilpon  tho 
hst  aigumeat,  «o  ccvene  the  outlawry,  yet  tlia 
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defeadant  mast  baTecoDtinued  in  coatody  upon 
the  coDvictiou. 

Errors  upon  outlawries  hare  seldom  been 
aolemaly  argued.  This  writ  of  error  has  been 
■ulemnly  and-  exceedingly  well  argued :  and 
the  matter  deser?es  to  be  seriously  considered. 
What  is  determined  upon  solemn  argument 
establishes  the  law,  and  makes  a  precedent  for 
future  cases :  which  is  not  the  case  of  questions 
agreed  by  consent  of  parties,  or  never  litigated. 
This  will  be  a  precedent. 

The  Court,  in  all  cases  (without  regarding 
who  is  the  particular  defendant),  leans  to  the 
reversal  of  outlawries ;  because  the  punish  - 
ment  of  the  outlawry  is  often  greater  than  the 
punishment  of  the  offence  itself.  Here,  the 
defendant  bad  the  merit  of  coming  in  volun- 
tarily ;  not  being  brought  in  by  process  and  in 
in  custody.  But  the  Court  cannot  make  er- 
rors; nor  reverse  for  errors  which  do  not  exist, 
or  which  they  cannot  see :  they  must  be  satis  • 
iied,  that  there  are  errors.  If  the  Court  had 
been  satisfied  on  any  one  error  assigned,  they 
would  have  reversecl  the  outlawry  for  that  error. 
We  did,  several  of  us,  when  we  came  into 
court,  seem  to  think  that  the  want  of  procla- 
mations was  a  flaw :  but  my  brother  Yates 
doubted  '  Whether  proclamations  were  at  all 
<  necessary  in  such  a  proceeding  as  this.'  I 
wish  that  the  precedents  and  acts  of  parliament 
may  be  looked  into,  to  see  '  whether  process  of 

*  outlawry  will  lie  upon  informations  for  mis- 

*  demeanors ;'  as  well  as  to  see,  *  Whether  pro- 

*  clamations  are  necessary  or  not,  upon  pro- 

*  cess  of  outlawry  after  convictions  for  misde- 

*  meanors.'    I  desire  tliat  the  counsel  will  ap- 


Case  of  John  JfUieif  e$q* 


[lOfib 


'  informations  for  misdemeanors.'  And,  as 
many  precetlents  have  been  already  cited  and 
produced,  I  desire  also  that  the  precedents 
may  be  left  with  us,  for  our  perusal  and  consi- 
deration. 

Mr.  Just.  Tata.  I  should  have  thought 
that  what  was  said  by  the  Court  upon  the  former 
argument,  would  have  been  sufficient  to  have 
spared  the  present  motion.  The  matter  was 
then  largely  and  veryi  well  argued ;  and  the 
Court  explained  their  sentiments  very  fullv  at 
that  time :  their  opinion  was,  *  that  the  deten* 

*  dant  being  in  execution,  he  could  not  be  bail- 

*  ed,  without  consent  of  the  Attorney-General 

*  on  the  part  of  the  crown.*  To  bail  liim  upon 
the  mere  assignment  of  errors,  would  be  pre- 
judging upon  the  errors:  it  would  pre-sup- 
pose  *  that  they  were  fatal.'  lie  ia  at  pre- 
sent in  execution ;  •and  cannot  be  taken  out  of 
execution,  without  consent  of  the  Attorney- 
General  on  behalf  of  the  crown. 

But  since  this  matter  is  again  brouglft  upon 

tapis,  it  gives  me  an  onportunity  of  sug- 

'ig  my  own  doubts.    It  proclamations  are 

«vy,  I  should  think  this  return  to  be 

^ :  but  if  proclamations  are  not  ne- 

W  then  immaterial  when,  or  where, 

^ere  made.    As  to  what  has  Wu 


said  about  the  expression,    *  at  my  OMintT* 

*  court,'  not  being  determinate,  because  m 
might  be  sheriff  of  two  coonties-*tbere  are  two 
authorities  which  either  were  not  mentioned  at 
the  bar,  or  at  least  were  not  fully  slated.  Doe 
of  them  is  1  Ventris,  108,  where  an  outlawry 
was  reversed,  for  that  the  proclamations  wers 
returned  to  be '  ad  comitatum  meum  tent  apad^ 
such  a  place  *  in  comp.  prsedict. ;'  and  not 
said,  '  pro  comitatu  :'  for,  anciently  one  sheriff 
hadtwo  or  three  counties,  and  might  hold  tbs 
court  in  one  county  tor  another.  The  other  of 
these  cases  is  in  S  Roll^s  Reports,  58.  Robert 
Alder's  case ;  who  was  outlawed  for  mordert 
and  it  was  moved  for  error,  that  the  sheriff  re* 
turned,  '  ad  comitatum  meum  tentnro  spud  D. 

*  in  le  county  de  Northumberland ;'  and  did 
not  say,  *  Comitat.  meum  North umbriie  ten- 

*  turn,  &c.'  And  this  was  liolden  to  be  errori 
by  the  Court ;  according  to  the  case  in  6  H.  4, 
where  it  ii  returned, '  ad  com.  meum  Homersett 

*  tentum.'  '  And  therefore  h  was  hotden  erro- 
neous :  for,  one  may  be  sheriff  of  Surrey  and 
Sussex,  aud  also  of  Huntingdonshire  and  Gam* 
bridgeshire.  But  this  is  not  possible  in  the 
case  of  the  sheriff  of  Middlesex.  The  sheriflf 
of  London  have  been  immemorlally  the  sheriff 
of  Middlesex :  therefore  he  could  not  have  two 
counties.  But  I  should  always  incline  to  fi^ 
vour  errors  assigned  in  outlawry ;  because  it 
is  more  just  and  right,  that  judgment  should 
be  given  upon  the  conviction  tor  the  offence. 
Therefore,  my  doubt  beine  against  the  erron 
assigned,  I  should  be  uu willing  that  more  re- 
gard should  be  paid  to  it,  than  it  shall  appear 
strictly  to  deserve :  and  1  would  not  have  pro- 


ply  themselves  to  search  into  this  point,  *  Whe-    posed  it,  if  1  had  not  thought  it  incumbent  opoa 
*  ther  process  of  outlawry  will  at  all  lie  upon  'me  to  communicate  it,  since  it  has  occurred  lo 

me,  and  seems  to  me  to  have  more  weight  than 
perhaps  it  might  appear  to  others  to  have. 
But  my  loiS's  doubt  is  a  very  material  one— 

*  Whether  the  offence  charged  in  the  iaforma- 
<  matien  is  such  a  crime  as  will  warrant  an  cat- 

*  lawry.** 
The  18  Ed.  3,  stat.  1,  c.  1,   baa  negative 


•  "  Whether  the  common  law  gives  procew 
of  outlawry  against  crimes,  being  merely  con- 
structive breaches  of  the  peace,  was  qusstioncd 
in  a  late  case  before  the  King's-bencb  on  a  libel. 
But  the  Chief  Justice,  in  delivering  the  Courff 
judgment,  spoke  at  large  to  prove,  that  snca 
process  lies  against  crimes  universally.  Mr* 
Wilkes's  case,  4  Burrow,  page  2537.  Bow* 
ever,  the  reasoning,  on  which  this  opinion  js 
grounded,  stands  opposed  by  a  former  judg- 
ment of  the  Common  Pleas  on  a  prior  csie  re- 
lative to  the  same  gentleman.  3  Wils.  IM* 
But  it  was  adopted  by  both  Houses  of  Pftrhs- 
ment,  when,  in  his  case,  they  resolved,  that* 
privilege  of  parliament  doth  not  extend  to  libsls. 
See  Annual  Reg.  for  1764.  The  sfgum«ito 
for  the  contrary  opinion  are  forcibly  expreaeed 
in  a  protest  by  some  of  the  Lords,  who  wers 
against  making  such  a  Resolution.  Joum.  V9^ 
Proc. ^29ih  Not.  1763."  Harg.  Co.  U^  W* 
b.  Note  (1). 
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words  in  it,  id  the  printed  e«lition  of  the  Sia- 
tates ;  tboui^h  it  is  said  not  to  he  y  in  the  Par- 
liament-Roll. (Vid.  also  Stat.  2,  c.  5.)  At 
oom  Dion 'lair,  outlawry  lies  only  for  trenson 
and  felony,  as  I  apprehend.  Therefore  the 
Court  fvi^l  be  glad  of  bearing  the  arguments 
at  the  bar,  to  assist  their  inquiry  in  this  doubt. 

Mr.  Just.  Aston.  The  opinion  of  the  world 
ought  not  to  weigh  at  all  with  the  Court  in 
fbrfniog  their  opinion  upon  the  validity  of  the 
errors  assigned  upon  this  outlawry.  1  f  one  6at 
decisive  objection  had  clearly  appeared,  the 
Court  would  have  ioimediately  given  their  opi- 
nion, upon  the  first  argument.  J  was  not  sa- 
tisfied, myself,  that  the  minor  objections  had 
sufficient  force  in  them  :  and  as  to  the  greater 
ones,  the  counsel  for  the  defendant  seemed  to 
me  to  be  too  sanguine  and  too  much  attached 
to  their  own  opinions,  when  they  declined  the 
ofler  of  a  farther  argument,  when  the  Court 
wished  to  ,be  further  informed  by  hearing  it 
argued  a^in.  But  this  doubt  which  my  lord 
has  mentioned,  '  Whether  proceif  of  outlawry 
will  lie  fo>  the  crimes  charged  in  these  infi>r- 
inations,'  is  a  very  material  one,  and  ought  to 
be  well  considered.  It  may  be  necessary  to 
look  Into  Bracton  and  other  books;  and  the 
aUtutes  of  18  Ed.  3,  St.  1,  c.  1,  and  st.  <S,  c.  5, 
and  1  Ed.  1,  c.  80,  and  a  case  in  the  Year-book 
of  96  H.  6,  f.  6,  pi.  9,  *  that  process  of  ont- 

*  lawry  did  not  lie ;  because  the  action  was  not 

*  for  a  tort  supposed  to  be  done  vi  et  armis.^ 
It  may  be  a  doubt,  <  Whether  process  of  out- 

*  lawry  lies  on  informations  of  this  kind,  tor 

*  offences  which  though  expressed  to  be  done 

*  «i  et  mmitf  are  not  really  done  with  actual 
'foroe.'    The  18  Ed.  3,  stat.  f,  c.  5,  says, 

*  that  no  exigent  shall  go,  where  a  man  is  in- 

*  dieted  of  trespass,  if  It  be  not  against  the 

*  peace,  or  of  things  contained  in  18  £.  3,  st.  1.' 
And  though  the  words,  <  nemy  des  autres,'  are 
not  to  be  found  in  the  Parliament-Roll,  yet  they 
are  in  several  manuscript  copies.  These  things 
deserve  to  be  maturely  considered. 

It  IS  proper  also  to  inquire  into  the  practice 
and  prM^edents ;  and  to  see  whether  they  have 
been  uniform  and  conoonlitant.  Trespasses  in 
parks  may  bo  effectually  done,  without  actual 
force. 

.  The  Court  will  not  keep  back  their  opinion, 
without  having  sufficient  ^und  for  doubting, 
and  a  necessity  of  taking  time  to  satisfy  their 
doubts :  on^the  other  hand,  tliey  will  not  give 
.their  opinions  over- hastily  and  prematurely, 
merely  to  gratify  the  humours  or  passions  of 
mankind. 

Mr.  Justice  WiUe$  concurred  that  the  defen- 
dant was  not  bailable ;  being  in  execution  upon 
the  outlawry  afler  confiction.  He  thought, 
with  Mr.  Justice  Aston,  that  the  defendant's 
counsel  were  in  the  wrong  when  they  declined 
a  second  argument,  which  might  have  given 
the  Court  further  light  He  expressed  his  in- 
^luMtioB  towards  the  reversal  of  outlawries,  on 
"ucaountof  the  severity  of  the  judgment  upon 


them,  which  sometimes  exceeded  what  would 
be  the  punishment  upon  the  conviction  itself. 

For  the  reasons  above  particularisEed,  Mr. 
Davepport  took  nothing  by  this  motion. 

On  Wednesday  the  8th  of  June  1768,  (being 
the  sixth  day  of  Trinity  term,  8  G.  3.J  Mr.' 
Attorney-General  and  other  counsel  for  the 
crown  wens  further  heard.  But  the  counsel 
for  the  defendant  rested  their  case  upon  the 
former  argument. 

Lord  Mansfield  expressed  himself  to  the  fol-» 
h>wing  effect : 

Great  pains  have  been  taken,  and  great 
searches  have  been  made,  since  the  last  argu- 
ment ;  not  only  (as  I  see  now)  by  Mr.  Attorney-* 
General  and  thoae  he  has  employed,  but  by 
some  of  us ;  1  say,  '  some  of  us ;'  iMcause  I 
cannot,  with  truth,  assume  the  merit  to  my- 
self: the  load  of  other  business  which  lay  upon 
me,  made  it  impossible.  But  from  the  able 
assistance  of  those  who  have  taken  the  trouble 
to  make  searches  and  to  collect  materials,  f 
think  I  am  now  thoroughly  master  of  a  subject 
which  I  am  not  at  all  ashamed  to  say  I  knew 
very  littlo  of  before :  and  J  never  give  a  judi- 
cial opinion  upon  any  point,  until  I  think  I  am 
master  of  every  material  argument  and  au- 
thority relative  to  it.  It  is  not  ooly  a  justice 
due  to  the  crown  and  the  party,  in  every  cri- 
minal cause  where  doubts  arise,  to  weigh  well 
the  grounds  and  rMSons  of  the  judgment;  but 
it  is  of  great  consequence,  to  explain  them  with 
accuracy  and  precision,  in  open  court ;  espe- 
cially if  the  questions  be  of  a  general  tendency, 
and  upon  topics  never  before  fully  considered 
and  settled ;  that  the  criminal  law  of  the  laud 
may  be  certain  and  known. 

Outlawry  is  a  very  important  part  of  that 
law.  Yet  it  is  no  wonder,  that  the  forms  and 
method  of  proceeding  are  so  little  attended  to, 
and  so  little  understood :  for,  this  is  perhaps 
the  first  occasion  where  any  question  of  law, 
upon  a  writ  of  error  to  reverse  an  outlawry  in 
a  criminal  case,  ever  underwent 'a  serious  liti- 
gation. 

Outlawry  in  civil  actions  is  considered  as  in 
the  nature  of  civil  process,  to  compel  an  ap- 
pearance to  the  suit;  or,  if  after  judgment,  to 
procure  satisfaction.  The  forfeiture,  though 
nominally  to  the  king,  yet  in  truth  goes  to  the 
plaintiff,  towards  payment  of  his  demand.  If 
the  outlaw  appears,  |)ays  all  the  costs,  puts  in 
sufficient  bail,  and  does  every  thing  be  can  to 
put  the  plaintiff  in  as  good  a  condition  as  he 
would  have  been  in  originally ;  or  if,  after 
judgment  the  outlaw  pays  the  debt  and  costs  ; 
the  Court  reverses  the  outlawry  upon  motion, 
without  any  writ  of  error.  The  form  of  the  re-* 
versal  always  is,  <*  For  the  ei:rors  assigned  and 
other  errors  appearing  upon  the  record :"  al- 
though there  is,  in  truth,  no  error  at  all. 

Flight,  in  criminal  cases,  is  itself  a  crime. 
If  an  innocent  man  fiies  for  treason  or  felony, 
ho  forfeits  all  his  goods  and  chattels.  Out- 
lawry, in  a  capital  case,  is  as  a  oonviction  for 
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Uie  mwmi  Md  mmxy  nmk  wbo  never  wert 
tried  have  bMD  exeooted  apeii  theoudewrv. 

In  mifldemeanourSy  outlawfy  is  g^eQcrally  e 
more  severe  panisbment  than  would  be  inflicted 
for  the  crime  of  which  the  outlaw  stands  ac- 
cused or  ooovjcted.  It  is  a  forfeiture  of  his 
goods  and  chattels^  and  all  the  profits  of  bis 
real  estate ;  and  perpetual  imprisonment,  witb 
many  incapacities.  If  it  is  erronepus,  it  can- 
not be  reversed  without  a  writ  of  error. 

Tilt  the  tliird  of  queen  Anne,  a  writ  of  error 
in  any  criminal  case  was  held  to  be  merely 
€9gnUi9.  Lord*keeper  lays  it  down*,  *'  that 
a  writ  of  error  in  a  criminal  matter  was  «r 
grtUia  regis^  io  all  eases ;"  and  said,t  "  He 
had  a  eolledaoa  of  several  cases  out  of  the  old 
beokf  of  the  law,  that  were  sivea  him  by  lord 
chief  justice  HaJes,  which  shew  that  writs  of 
error  in  crimiaal  oaees  are  not  graotaUe  *  ex 
dehito  jostitise,'  but  *  ex  gratia  regis:'  and  in 
•Moh  a  case,  a  man  ought  to  make  application 
le  tlie  king ;  and  he  will  then  refer  it  to  his 
oonnsel ;  'and  if  they  certify  that  there  is  error, 
the  king  will  nel  deny  a  writ  of  error."  It 
neper  wao  gvanted,  except  when  the  king, 
from  justice,  where  thero  really  vras  error,  or 
finm  &vcur,  though  there  waa  no  error,  was 
willing  the  onlhtwry  aheuM  be  eeversed.  After 
n  writ  of  error  granted,  the  attomey-genemi 
never  made  any  opposition ;  beoanae,  either  he 
hndeeitilicd  <  thero  waaeiror,' and  then hecould 
not  argue  ngninot  bis  own  certifioate ;  or  the 
cro«rn  mennttoehew  fi^nor,  and  then  he  had 
enders  <  not  la  oppose.'  The  king,  who  alooc 
wneconeemedaa  the  prasecnter,  nnd  who  hnd 
the  ahrolutn  power  of  oardon,  being  wtHing 
that*  the  outlawry  ohonid  he  rovemed,  Uiis  conri 
luiuwad  nnen  vary  slight  and  tririal  obieolions, 
which  could  not  have  provailed,  if  nny  epposft< 
lion  hnd  been  mnde,  or  if  the  precedent  had 
hen  cf  oonoequenoe.  The  form  of  reveraal, 
<ler  Ibc  crrero nmigned  nnd  ether  erren  ap« 
ncaiing  upon  rceord,'  dditemd  the  Court 
from  the  neeemitr  of  apecifymg  nny;  and 
Ihey  might  think  themselvua  well  wnitantcd  m 
roreme,  upon  thctaeit  or  expross  nensent  of  the 
king,  where  he  alone  was  concerned  to  oppose; 
though  ihcro  really  was  no  error  at  nM :  and, 
aalheking  hnd  the  pcsrer  Io  relnsen  wifitcf 
error,  the  peeuednnt  was  of  ao  nansmnsnii. 

But  in  the  ^  of  iqcieen  Anne,t  leu  ef  the 
jn^gvwurecf  npinion,  * thatinallcanM undnr 
meaaen  and  Mony,  a  writ  ef  eroer  wm  not 
■enly  of  grace ;  hut  cught  to  he  gnyilod.' 
IVicennid  Smith  wme  of  a  cnutnury 


««thntnwriitof  ersarwnsof  graoeenly^inaU 
criaunal  caeea.'  The  ten  did  not  mean  «lhat 
It  wni  n  writ  of  course ;'  bnt  that,  *  whom 
then  waa  probable  error,  it  nnght  set  Io  he 


now,  witfiout  a  Hat  Awn  the 


*  1  Vemen  iro.    Gmwie  u.  Crawk. 

t  Vid.  1  Vera.  17S,  in  the  Biotcra'  case.— 
Bnrronr.  Qm*  nlso,  and  vsde  Sblk.  A64. 

t  V.  4fae  Ailshury  €Mie,  nel.  li,  p.  MU 
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atterney-geneial ;  who  always  examinm  wbs» 
tbor  it  be  sought  merely  for  delay,  or  upon  a 
probable  error. 

Io  the  case  of  tbe  King  against  Earboiy,* 
the  opinion  of  the  Court  waa  taken,  before  lU 
attomey*geoeral  granted  hie  fiat  for  a  writ  cf 
error.  In  the  present  case  the  atternej-fma. 
rai  refused  his  fiat,  while  the  defendant  naioat 
of  custody. 

This  opinion  in  the  3d  of  queen  Aaae  hw 
made  a  great  alteration  as  to  outlawries  ia 
criminal  cases  under  treason  and  felony.  Io  a 
misdemeanour,  if  there  be  probable  cause,  it 
ought  not  to  be  denied.  This  Court  naaU 
order  the  attorney-general  to  grant  bis  fiat. 
But  be  tbe  error  ever  so  maniteft  in  treasoe  w 
feloey,  the  kiog'a  pleasure  to  deny  tbe  writ  ii 
conclusive.  Lord  Muskerry,  the  son  and  brir 
of  the  earl  of  Clanoarty,  petitioned  Ibrawiit 
of  error,  to  reverse  his  father's  outUwry;  be- 
cause  bin  fiuher  waa  a  prisoner  in  the  Tomr 
of  London  during  the  whole  time  of  the  pa- 
ceedings  agaioat  him*  The  fact  was  vsnM 
bey  end  doubt,  by  entriea  from  the  booka  of  tba 
Tower,  and  by  the  affidavit  of  the  ducbesi  if 
Marlborough.  The  late  hud  chief  juitioe 
fVillea,  then  attorney* general,  reported  iba 
writ  to  be  merelv  of  grace:  and,  npon  poliM 
reaaooa,  it  waa  absolutely  rafarod ;  and  tba  aa|p 
lawiy  stands. 

A  writ  of  error  being  ae  a  matter  ef  nfl^ 
wbero  thero  is  error  in  the  outlawry ;  siaea 
the  94  of  queen  Anne,  in  all  crimss  imkt 
troasoa  and  felony,  ^  What  is  an  error?'  bf> 
came  en  imiiortant  question ;  which  was  of  m 
coneeqnenee,  befiM^.  Since  that  tioie,  tbii 
CoiU't  hae  not  given  way  to  trivial  oti^aaf, 
though  admitted  by  the  attorney-geoeial.  Ia 
170B,  lonl  Gdffiof  was  brought  into  this  aoart 
upoB  an  outlawry  for  high  treasoe :  and  «^ 
the  prayar  of  the  solicilor- general,  (there  hmi 
then  no  attorney 'geueral.)  a  rule  was  wada  fiv 
hie  executioB.  He  waa  reprieved,  fnun  (ioiP 
Io  thne,  till  his  deeih.  His  grandsoe  aed  beir, 
from  the  grace  and  favonr  of  king  Gcarea  tba 
let,  obtained  a  writ  of  ornar.  Sir  Philip  Yarka, 
then  alAoniey-general,  canae  inio  ewrt,  aad 
eaid  he  bed  a  sign  enenual,  *.  to  cenltM  tba 
erroro  and  consent  to  the  reveraal.'  Tbe  Coart 
told  bim,  *  Hia  confeasing  an  error  ia  IftV 
would  net  do :  ik*v  muat  judge  it  to  be  aa 
error;  end  their  judgsaent  would  be  a  prata- 
dent.  But  the  plaiotiff  in  error  might  aaup 
nn  error  iofiiet;  which,  by  proper  authorky,ba 
nught  confeea.'  Aeoordtngly,  the  pkuatiff  aa- 
eigjned  an  error  ui  fact,  viz.  *  that  the  plaaaii 
his  grandfather's  residence  was  in  tbe  cseaty  m 
Northampton ;  whereas  he  had  been  outlawed  la 
London.'  The  nttorney^genetal  uanfmard  the 
lact :  wheroupon,  the  outlawry  waa  ravarsad-t 
Skme  the  3d  of  queen  Anne,  no  queelian  of  lav 
hna  been  litigated,  upon  a  writ  of  ervar  to  m- 
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Tcrte  an  ootliwry ;  no  crimiMl  MiClawry  b« 
hmm  rercrwd  dpM  a  trlrial  objcetiott !  ao  caaa, 
anee  that  time,  baa  bean  found,  of  attbcr  kind. 

Ornkwry  it  aa  caseOtial  part  ef  the  crioiioal 
law.  The  rain  and  tnethai  of  pfoccedio^  are 
wiaaljr  calenlated  to  prercnrt  ignanuioe  and  tur^ 
nthM.  The  conaeotieROM  are  MMde  aef«re, 
Maoae  the  oHence  la  heioona ;  and  it  importa 
the  alaite,  that  no  aaao  shoyM  iy  fhNB  the  lawa 
andjnatioeafhiaeoanfry.  ThiaCaortiahonvd 
to  prnnoonce  the  law  as  they  think  it »;  al- 
ways leaning  to  the  fivonrahle  side,  where  thay 
^Mhl :  for,  ao  says  the  hiw.  ft  is  as  asai^  a 
hicacli  «f  daly  to  reverse  a  goad  as  it  wtmld  he 
la  affiru  a  bad  outlawry.  The  misehief  gaas 
fiitther  than  an  tmrighteous  senteuee  in  the 
pnrtienlar  ease.  For,  to  reverse  wiihonf  am 
error,  is  to  ahoKah  that  part  of  the  law.  And 
^erefore  Seijeant  Glynn  adaiitted  that  crhninal 
aotlawrfea  were  not  to  be  reversed  of  conim : 
nfe  error  nunst  he  found. 

In  a  aaatter  where  the  eonse^ence  may  ha 
#•  penal  tofb^  defendnnt  in  this  partienlar  caie ; 
WM«  the  gvennds  of  the  jndgment  mml  be 
an  imiKMCtant  to  a  very  ensential  part  of  the  <!ri- 
srinni  taw,  never  before  hrongnt  adversely  in 
^nestiau,  and  therefore  lying  under  great  s4y* 
aenrity  and  confusion  \  1  fe^  myself  ektr^mely 
t^h^ged  (and  1  thhik  the  public  ohKged)to  tboae 
wh4,  in  the  short  thne  takm  for  consideration, 
have  aear^hed  the  subject  to  the  bottonK  PVam 
the  materials  with  which  I  have  been  famished, 
I  think  myself  soiBcfently  instracted,  to  form 
an  opinion :  and  I  wilt  declare  fhe  grounds  and 
rtasons  of  that  o|fiaioo  which  1  have  formed,  to 
this  great  and  mimeroua  audieaee,  with  aa 
much  aecuracv  and  preoiaion  as  1  can,  to  pre* 
wnt  miaappreDension. 

There  are  two  sorts  of  error  which  hAve  been 
aangned  aod  argued. 

Ist,  The  first  sort  are  errors  which  give  rise 
to  questions  of  law,  aod  to  real  arguments. 

Sd,  The  second  are  criticisms  upon  words 
and  syllables  in  the  return. 

Of  the  first  sort,  two  are  assigned. — 
That  there  is  no  sufficient  information  filed 
ar  exhibited  against  the  defendant,  wbeteoa  to 
ground  the  process  of  outlawry. 

That  no  public  proclamation  whatsoever  is 
mentioned  to  have  been  made  at  any  open 
oanrt,  or  at  any  general  quarter  seasioos  of  the 
peace  whatsoever ;  or  at  the  doors  of  any  pa- 
rish church  where  the  said  defendant  was  an 
InhabiUni;  according  to  the  exigency  of  the 
0Bid  writ  of  Capias  cum  Prockmiatione. 

Under  the  first  error  assigned,  thraa  abjec* 
tians  have  been  aaade.— % 
.    lit.  That  the  information  ia  by  the  soliaftar- 
genaral,  and  not  the  attorney -general. 

Sd,  That  an  outlawry  doca  no4  be  upon  an 
uformation. 

3d,  That  thongh  it  ma^  lie  upan  an  inform 
matioo,  yet  it  does  not  Bq  for  such  an  odfenca 
an  is  proseculed  in  either  of  these  caaas. 

First — The  inlbrmation  is  by  t|ie  soticitor- 
fsnaraL 


If  this  (il)eetian  ia  founded,  it  will  eqoallf 
hoM  vnan  a  moliatt  in  arreat  of  judgmat. 
But,  1  baliavn,  nana  of  us,  from  the  beginniaf  « 
emt  eniettaNKd  the  leant  deubt  esneetuhig  r. 
An  inllwhMtioD  for  a  aniidemeaiiottr  is  thn 
khig%  suit.  The  tMe  Of  tha  cananis,  « Thn 
king  agnhist  the  dcfondant  :*  the  o«lh,  aHha 
tiM,  totha  jannrs  «nd  the  wttaasaea,  ia  •  ba« 
twaen  the  hfeg  nnd  tim  tfofeadant*  Aaa 
jwBt  suaa  by  attoniey,  so  does  the  king  % 


little  variation  of  form,  from  daeanev:  inatend 
of  aaying,  •  The  kh^  auea  by^,'  it  is  snid» 
<  sues  for  the  king;*  and  yet,  **  Ooram  da» 
aafoamgnvanit^tramfiua  rex  per  attarnalam 
anuoi,  at  jnde  pradMcit  seeiam,*'  was  held  la  bn 
gaud.  (Bale  ehtef  jMtice  saidy  it  wna  but  nfe 
unmannerly  way  «f  dadarinr  for  the  kiqg.) 
The  attomey  is  answerable,  if  he  acta  wKhat 
authority ;  and  npan  eomnhunt  by  the  jpvty 
wh<Ae  name  he  has  fobwly  wed,  the  Oauft 
wenld  minlth  Mm,  and  set  asMe  the  |>raouJ«» 
ings :  hot  while  the  principal  avows  him,  wrf* 
tker  Ike  adveiue  *  party  vor  the  CJmnt  can  din* 
pote  his  aMherity.  tike  coroner  ti  this  cnurt 
proseeulea  infoituationa  forthe  king,  aa  his  atloi^ 
ney .  The  fiwm  of  the  proclamation  at  criminal 
triahr  is  a  strong  proaf  that  aneien^  the  king^a 
seiyeant  might  proseanle  for  fhe  ki  ng.  If  ben 
there  did  not  exist  sueh  an  dBcer  aa  asKcitnr- 
generat,  the  king's  serjMnt  or  bis  attarney  ar 
other  that  would  sue  for  fhe  king,-  should  ha 
'  raoaived  to  aver  agamst  the  testimony  of  the 
parties  imprwoumeiit,  where  the  uutlnwry  was 
pronounced  at  the  king's  aak.'l*  There  am 
many  entries  hi  Rastal,}  wtiieh  shew  that  ait 
Ike  common  law  others  than  theattorney-gne^ 
ral  have  sued  fin-  the  king ;  or,  in  other  wt>rda, 
the  king  has  mad  by  others  as  his  attorniea. 
Seijeant  Glynn  cited  i^  manuscript  treatlie 
coaceming  the  6tnr-chtmher  \  of  which  IVfr. 
FOmer  hns  a  copy  :  the  uriginal  is  in  the  Hlw* 
8enm.§  The  author^i  name  ia  aaeseifed  in  «: 
note  written  In  this  present  hook,  at  ihe  he«* 
ginning,  by  thelord  keeper  Finch,  as  follaw^p-— 
*"  This  treatise  was  cen^iled  by  Wlthsm  Hud- 
son of  GPray  Vlnn,  esq.  eue  veiy  much  nrac^ 
tned  and  or  gieat  experience  in  the  Star^cmam* 
her,  and  my  ^nxj  aifeotiunnte  friendi  HIa 
aon  and  heir,  Mr.  CStorisumher  Hudson, 
(whose  hand^writing  thia  hooK  is),  after  fait 
fhtber*s  deuih  gave  it  fu  toe,  19  Ptccmto^ 
1085,  J.  Fincb.^  The  whole  pmsageahould  he  » 
taken  together ;  and  is  in  these  wards  (fol.  84, 
and  85.  *'  Itremaineth  that  I  shall,  in  th# 
next  place,  treat  of  the  kh)^  erdkuhry  sulfa ; 
which  are  of  two  sorts  7  either  by  Ms  attorney, 
informingofhimself,orby  uthermen'ftrelitions, 
and  by  the  kittg*s  ahwsner ;  the  one  being  Hi 
criminal  causes,  the  other  in  clril.    For  the 
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*8Lev.8S.  3  KeUuiil7.  IbrntaPtf BaHr. 
655,  b.    tstee,  also,  stat.  83  H.  8y  c.  39, «.  M . 

t  Vid.  5  Bd.  8,  c.  13. 

;  Title.Debt.  19S,  a.  pi.  4.  Title  BaulMat  114, 
b.  pi.  3.  Title  Quare  impedit,  5S7,  b.  pi.  1. 

\  HarTeiao  Cafoto^ue,  No.  1S36,  vol.  1.  H 
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Vmg^u  attorney,  I  have  koowD  it  much  qnes- 
fkmed,  whether  au^  oiher  of  the  kibg*ti  couosel 
may  not  inform  for  the  king,  aa  well  as  the  at- 
torney general.  And  it  is  true,  tbat  in  Easter 
term,  8  H.  8,  it  is  ordered  that  the  king's  soli- 
citor ahall  not  prosecute  any  further  the  mer- 
chants of  the  Siiliard,  till  it  were  otherwise 
ordered  b^  the  council :  and  the  same  term, 
the   solicitor   was   commanded   to   sue   out 

frooess   against   some  which  acquitted   one 
llaseof  a  rape.  {io\.  85.)   So  that  it  seemeth, 
that  others   of  tlie   king's  counsel  did  pro- 
secute causes  for   the  king,  as  well  as  the 
king's  attorney.    But  in  1  and  3  James  the 
first,  it  was  resoked  by  the  Court,  that  it 
belongeth  to  the  place  of  the  attorney.    And 
aerieant  Heale,  the  king's  Serjeant,  putting  in  a 
bill  against  sir  John  Luson,  was  denied  that 
privilege.    For,  if  a  bill  be  put  in  by  the  king's 
counsel  as  fpr  the  king,  there  are  no  costs  to 
be  paid  for  the  defendant,  nor  fees  for  the  pro- 
secution :  but  in  this  cose,  serjeant  Heale's  bill 
liraa  dismissed  with  30/.  costs;  it  continuing 
in  prosecution  not  above  two  terms."     It  is 
astonishing  how  any  other  law-officer  of  the 
king  could  claim,  |u  an  official  right,  to  be  the 
king's  attorney  in  all  suits  which  be  should 
think  fit  to  bring  in  the  king's  name.    The  very 
constitution  of  an  attorney-general  is  decisive 
against  it.     He  might  stop  every  suit  brought 
by  another.    And  therefore  the  counsel  did  very 
right,  as  between  the  king's  Uw-offioeni,  to 
over-rule  serjeant  Heale :  but  they  did  not  mean, 
that  the  king   himself,  for  special  reasons, 
might  not    appoint  another   to    act  as  his 
attorney.    In  tbat  reign  afterwards,  Yelverton 
was  suspended,  and  the  solicitor  appointed  to 
act.    Suppose  the  attorney •  general  personally 
the  defendant :  there  must  be  another  to  sue 
lor  the  king.    Suppose  the  attorney-general 
but  of  the  realm  ;  or  under  a  disability  from 
si<;kn€ss:  suppose  the  office  of  attorney- ge- 
neral vacant.    When  it  is,  the  business  (which 
cannot  stand  still)  must  devolve  upon  another 
of  the  king's  counsel :  and  there  is  nothing  so 
certain,  as  that  the  whole  business  and  autho- 
rity of  the  attorney  devolves  upon  the  solicitor- 
general.    I  am  satisfied,  that  if  the  matter  was 
traced,  the  two  precedents  in  Easter  term, 
8  Hen.  8,  mentioned  by  Mr.  Hudson,  were 
during  the  vacancy  of  the  attorney's  office.    It 
is  impossible  the  counsel  could,  in  the  same 
term,  order  the  solicitor- general  to  stop  one 
public  prosecution  and  commence  another,  if 
there  had  been  an  attorney-general.    As  far 
as  the  memory  of  the  vacancies  of  the  attor- 
ney's office  has  led  to  a  search,  precedents  have 
been 'found  of  informations  filed  by  the  solici- 
tor-general, in  Chancery,  and  on  the  law  side 
of  the  Exchequer.    In  this  court,  the  infor- 
Viation  against  the  earl  of  Devonshire*  was 
prosecut^    by   the    solicitor-general :    and 
though  the  enormity  of  the  fine  set^  and  the 
revolotioD  of  government  which  immediately 
followed,  made  this  case  the  subject  of  much 


^^ 


*  3  J&c.  t.  See  vol.  11,  p.  1353. 


I  animadversion  and  just  censure ;  '  the  ssli- 
citor- general  having  prosecuted,'  was  nevsr 
objected.  There  are  precedents  of  renlyiag, 
demurring,  taking  issue,  praying  jnognest 
or  award  of  execution,  by  the  solicitor  general, 
during  the  vacancy  of  the  other  office.  We 
all  know,  from  our  own  experience,  that  upoo 
every  vacancy  which  we  remember  of  the  at- 
torney's plaee,  bis  office  has  been  executed  by 
the  solicitor- general.  .  But  it  is  said, '  The  in- 
formation ought  to  have  suggested  tbat  the  of- 
fice of  attorney  was  vacant.'  Many  of  the 
precedents  do  not  suggest  it ;  and  there  can  be 
no  occasion.  The  attorney  general  is  a  great 
officer  of  the  law  and  of  this  court.  The  Court 
take  notice  when  the  office  is  vacant;  and  by 
whom  it  is  filled,  when  full.  They  gave  credit 
to  the  solicitor-general,  when  be  sues  as  at(o^ 
ney  for  theitiog, '  that  he  has  authority.'  He 
does  it  at  his  peril.  In  this  case,  before  the  de- 
fendant pleaded,  the  solicitor- general  was  made 
attorney,  and  in  that  capacity  brought  into 
court  the  information  he  bad  filed  as  solicitor. 
If  an  objection  conid  lie  to  bis  authority  at  ao- 
licitor,  the  only  question  would  be,  *  From 
what  time  the  information  should  be  considered 
as  commenced :  from  the  filing  by  the  solici- 
tor ;  or  the  bringing  into  court  by  tbe  atfor- 
ney .'  And  that  could  be  of  no  cooseqaenoe, 
but  in  respect  of  the  time  when  the  defendaiit 
ought  to  plead.  But  he  has  pleaded  to  tbe  in- 
formation brought  in  by  the  attorney-geaeral ; 
and  been  tried.  In  every  light  and  in  every 
view,  this  objection  is  groundless :  nothing  has 
been  offered  to  support  it,  but  serjeant  Heale'f 
case.  Upon  so  plain  a  point,  I  certainly  should 
not  have  said  so  much,  but  that  the  objectioa 
also  goes  in  arrest  of  judgment,  and  therefore 
may  be  argued  again.  The  counsel  are  ap- 
prized of  my  reasons;  and  if  they  should 
think  their  objection  tenable,  I  am  open  to 
conviction. 

Second  objection  under  the  first  error  as- 
signed— ^  That  an  outlawry  does  not  he  opoa 
an  information.' 

The  counsel  for  the  defendant  supported  Ibis 
objection,  two  ways.  First,  they  say,  tbe 
books  were  silent  on  this  head :  the  statute  of 
Additions  mentions  only  that  <  in  original  writs 
'  of  personal  actions^  appeals,  and  indictments, 
*  in  which  the  exigent  shall  be  awarded,  &e.'* 
But  an  information  is  not  therein  mentioaed. 
Secondly,  they  said,  that  from  tbe  patore  of 
the  process  in  an  informatkin,  tbe  exigent  was 
not  awardable.  For,  the  proceeding  by  in^^ 
mation  in  this  court  is  similar  to  tbe  Star- 
Chamber  precedents :  and  in  such  proceedings, 
they  did  not  award  a  Capias,  bnt  a  Subpffioa. 
That  here,  the  antecedent  process  is  by  sun- 
mons  of  attachment,  not  by  Capias:  and  con- 
sequently, if  there  is  no  Capias  to  iiitrodpce  tbe 
process  *t*  exigent,  it  cannot  lie  in  tbia  case. 
Serjeant  Glynn  admitted,  as  a  point  beyond  all 
doubt,  *  that  informations  bf  this  kind  i^ers 

«  Vid.  1  H,  5,  c,  5,  §  1. 
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*  competoat,  in  Ibis  eourt,  at  thecommoa-law.* 
Vq  lawy cr  ever  doubted  of  it :  no  lawyer  wonld 
aevKNiMy  aiigfue  against  it  So  that  air  Bartho-* 
iaoaew  obower  bad  no  oppovtunity  to  deliver 
the  arg[uineDt  be  hae  printed.*  iDformalioiia 
Jmm  neither  derive  their  being,  nor  the  form  of 
Biaeeediaff  upon  tbemyfron  the  Star-Cham- 
Ccr;  biitnvm  the  commen-law  of  the  land, 
and  the  usaKe  and  practioe  of  thia  court  where 
Aey  are  exhibited.  Aitbough  informations  are 
9llt  mentioned  in  tba  statute  of  Additions,  yet 
the  same  requisites  of  certainly  and  precision 
must  be  in  an  information,  asinanindictment.f 
Phiscutment  is  not  mentioned  in  this  statute. 
And  yet,  on  a  presentment  before  the  coroner, 
•"That  French  wasfelo de «e,'  (which  was  cer- 
tified into  the  King's- bench,)  *  and  that  certain 

of  French's  goods  were  in  the  possession  of 
J.  8/  process  issued  against  J.  S.  until  he  was 
ootlawed.  *  And  upon  error  brought  for  that 
there  was  not  any  addition  given  to  the  said 
J.  S.  in  the  presentment  upon  which  he  was 
outlawed,'  it  was  at  first  doubted  *  whether 
upon  that  presentment  process  of  outlawry 
did  lie  :*  and  Ive,  clerk  oF  the  Crown-office, 
to  the  Court,  *  that  such  process  in  such 
case  did  lie :  and  that  be  could  shew  five  hun- 
dred precedents  of  it.'  And,  secondly,  it  was 
moved,  '  if  this  outlawry  ought  to  be  re?ersed 
'  for  default  of  addition.'  But  it  was  agreed 
biy  the  whole  Court,  that  as  to  this  purpose,  the 
presentment  should  be  accounted  in  law  as  an 
mdictment.J  To  an  infbrmation  in  nature  or  a 
Quo  Warranto,  to  shew  by  what  authority  the  de* 
iendant  claimed  to  be  a  burgess  of  Grampound, 
the  defendant  pleaded  in  abatement,  for  want  of 
proper  addition^;  the  information  styling  him 

*  labourer,'  whereas  he  was  clothier ;  and  this 
plea  wss  moved  to  be  set  aside,  on  the  ground, 

*  that  an  addition  was  not  necessary.'  The 
Court  refused  to  set  it  aside  on  th^t  gronud  : 
hot  they  found  another,  the  want  of  a  proper 
affidavit  to  verify  the  plea.]]  There  seems  as 
good  ground  to  say,  upon  the  foot  of  prece- 
jnnits  and  construction  of  tbe  statute  of  Addi- 
tions, *  that  process  of  outlawry  lies,  and  addi- 
^  tioo  is  ret|uisite  in  an  information,'  as  in  the 
presentment  in  French's  case.  As  to  the  other 
argument  from  the  nature  of  the  process — there 
waa  no  authoiity  or  precedent  cited  or  pro- 
doeed,.  to  prove  the  assertion.  On  the  con- 
trary, there  are  many  precedents  where  the 
BTOoesa  was  by  Capias ;  and  the  Exigent  fbl- 
lawed :  fliome,  as  in  the  present  case ;  tbough 
niQat  are  before  conviction.    But  '  that  a  Ca<- 

*  pias  does  lie,  in  process  upon  these  informa- 

*  tkma,'  I  take  to  be  as  old  as  their  existence. 
If  iMt,.  how  could  there  have  been  such  a  nun> 
ber  of  outlawries  upon  informations;  and  sonne, 
^ '  .■    ■ '  '  '  ' '       •■        ■    ■  I 

*  1  Shower  106.  Rex.  v.  Bercbet,  et  qL 
l^ynn'sCase,  5  Mod.  459. 

t  2  Hawkins  P.  C.  S6e,  261. 

i  Frenobe's  Case»  fiAich,  96  Elix.  2  Leo^ 
■ard  SOO. 

n  The  King  agauvrt  Biurde^vr,  H.  IJ  G.  2, 
1741. 
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of  ancient  date?  All  these  records  are  so 
many  authorities  to  support  this  process ;  vrbich  ' 
are  not,  after  so  great  a  length  of  unquestbncd 
usage,  to  be  now  impeach^.*  And  it  i»  ob« 
servable  on.  the  18  £dw.  a,  stat  1,  that  it  nol 
only  cleariy  relates  to  a  phiceeding  before 
judgment;  but  it  gives  the  Exigent,  if  the 
party  is  not  brought  in  on  an  attach  noent  or  dis- 
tress.' However,  there  is  no  need  to  resort  te 
that  kind  of  reasoning,  when  usage  supports 
the  Capias,  in  the  present  case,  aa  the  comaastt 
process  upon  these  occasions. 

Third  objection  under  the  first  error  aa« 
signed^'  That  outlawry  does  not  Me,  from  the 

*  nature  of  the  ofl'ence.' 

This  objection  was  slightly  touched  by  Mr. 
Se|rjeant  Glynn ;  but  struck  us,  at  first,  aa  a 
point  fit  to  be  considered :  and  I  mentioned  te 
UUe  bar,  '  that  it  might  be  proper  to  look  inte 

*  it'    The  doubt  was,  *  whether  the  ofience 

*  chaiigped  in  either  of  these  informations  wae 
^  such  aa  rendered  the  person  accused  of  sucb' 

*  crisae  liable  to  the  procsess  of  outlawry,  either 
^  at  common -law,  or  by  any  statute.'  la  Coke 
Littleton,  1S8  b.  it  is  said,  '  that  in  the  leign  of 
*•  king  Alfred,  and  till  a  good  while  after  the 

*  Conquest,  no  man  could  be  outlawed  but  fot 

*  felony  ;  the  punish  meat  whereof  was  deaths 
*•  bttt  after,  in  Bracton's  time  snd  somewhat  be* 

*  fore,  process  of  outlawry  was  ordained' to  lie 

*  in  all  acUoas  that  were  *  %uare  vi  et  armisy' 

*  which  BractoD  calls  *  Deticta,'  for  there  the 

<  kieg  shall  have  a  fine.'  The  la  Edw.  Syst  1, 
declares  the  cases  and  ofenoes  for  which  the 
Exigent  shall  be  awarded,  if  the  party  caoeol 
be  found  or  brought  in  by  attachment  or  dis«< 
tress ;  and  not  against  any  other.  Also,  the 
18  Edw.  3,  Stat.  3,  c.  5,  says>— <  No  ExigenI 

<  shall  from  henceforth  go  out,,  where  a  man  is 
'  indicted  of  trespass ;  unless  it  ha  against  the 
'  peace>  or  of  things  which  be  contained  in  the 
'  declaration  made  in  that  case  at  the  last  par«- 
'  liament.'  But  upon  full  consideratioo,  i  ana 
very  well  satisfied  that  the  coansel  for  the  de* 
fendant  judged  right  in  biying  no  stress  npoe 
this  olyection.  The  oflences  laid  in  tltese  in* 
formations,  and  the  proceedings  upon  themi 
are  at  the  common-law.  The  statutes  giving 
process  of  outlawry  in  certain  cases,  and  re« 
stricting  its  issuing  in  others  bat  under  certaia 
circumstances,  do  not  afiect  the  present  quesi*  , 
tion :  the  process,  is  warranted,  in  the  present 
case,  by  the  common-law,  or  net  at  all.  Actual 
force  or  violence  does  not  appear  to  be  the  crt<k 
terion  upon  which  the  process  of  outlawry  wae 
founded.  The  greatness  of  the  crime,  and 
the  severity  of  the  punishment,  seem  to  be  the 
material  circumstances  originally  attended  to^ 
in  founding  this  process,  according  to  the 
psssage  I  have  just  cited  from  Coke,  as  to  the 
earliest  times ;  for,  felony  does  not  imply  or  ' 
convey  the  idea  of  actual  outrage;  grand 
larceny  being  in  its  definition,  as  well  as  prac- 
tice, difierent.    And  Hawkins  confirms  this  no^ 
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iioD,  by  sayio^y  '  that  this  process  probably 
'  lay  for  all  crunai  of  a  higher  natare*  than 

*  trespass  vi  et  armU^  The  extension  of  this 
process  is  supposed  by  lord  Coke,  in  the  pas- 
•ajg^e  I  quoted,  (aod  what  be  says,  is  repeated, 
without  ezaminatioo,  by  a  variety  of  authors), 
to  have  been  somewhat  before  Bracton's  lime. 
The  establishing  that  period,  for  a  supposed 
erdinance  concerning  outlawries,  strongly 
anthenticates  the  testimony  of  that  co- 
temporary  writer,  touching  the  cases  in 
fi:hich,  and  under  what  circumstances  this 
process  lay.  Lord  Coke  saw,  that  it  was 
impossible  to  say,  '  that  outlawry  did  not  lie' 
ibr  any  crime  under  felony:'  universal  prac- 
tice shewed  the  contrary.  So  he  supposes  a 
positive  statute  made  about  Bracton's  time. 
There  does  not  appear  any  particular  ordinance 
lor  extending  this  process :  and  there  is  no  ao- 
thority  for  the  supposition.  But  Bracton  (who 
wrote  in  4he  reign^  of  Henry  the  Sd)  j*  says, 

*  that  it  lay  in  omni  transgressionequa  nt  oon- 

*  tra  pacem ;'    and    aflCTwards,   *  pro    omni 

*  traosgressien^,  licet  minimi,  ubi  quis  ad  pa* 

*  oem  domini  regis  vocatns,  venire  recusavertt, 
\  et  hoc  propter  contumaciam.'  That  this  ne- 
cessary in^edient,  <  contra  pacem,*  did  not 
mean  positive  force  in  the  committing  of  the 
offbnce,  appeara  from  the  reason  given  why  it 
lay  for  felony,  2  Ro.  Abr.  805.  <  Outlawry 
lay  for  felony ;  because  it  was  centra  pacem.^ 
For,  that  could  not  mean  (as  1  have  already 
said)  more  than  its  being  an  offence  in  its  na- 
ture against  the  laws  of  society,  and  a  disturb- 
ance of  that  good  order  and  government  which 
keeps  a  state  in  unity  aod  peace.  The  crime 
of  larceny,  in  its  very  nature,  is  secret  and 
fraudulent,  unless  it  be  done  with  open  violence ; 
and  then  it  is  distinguished  by  the  aggravated 
name  of  robbery .  Besides,  in  the  case  of  writs 
fuare  vi  et  armis,  (in  which  cases  this  process 
IS  given,)  it  is  acknowledged  to  be  on  account 
of  the  supposed,  not  the  actu^  force.  And  so 
is  the  same  place  in  2  Ro/  Abr.  805,  and  the 
85  H.  6,  (a)  and  (b)  and  many  other  iKwks. 
In  fact,  therefore,  it  appears  from  Bracton, 

*  that  erecy  offence  committed  against  the 
peace  subjected  the  delinquent  to  the  process  of 
outlawry/  A  nd  the  cases  shew,  that  the  peace 
of  the  king  is  broke  by  disorders  without  force. 
And  indeed  some  of  the  greatest  crimes  are 
without  force.  If  force  was  tike  criterion  on 
which  this  process  of  exigent  was  founded  at 
coi](imon*law,  why  was  that  process  given  by 
the  first  statute  of  Edward  the  third,}  in  the 
case  of  riots,  &c.  f  Or  what  occasion  bad  there 
been  for  the  subsequent  statute  of  Edward 
the  third  ||  to  say—*  From  henceforth,  it  shall 
not  issue  in  trespass,  unless  it  is  against  the 
peace,'  if  the  practice  had  not  been,  upon  in- 
oictmeiits,  though  not  so  alleged,  for  process 
of  exigent  to  issue  ?  And  that  seems  to  be  the 
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•  8  Hawkins  P,  C.  L  «,  c.  27,  p.  302. 

+  Lib.  3,  p.  12r,  b. 

t  18  Edw.  3,  St.  1. 

II  18  Edw.  3,  St.  2,  c.  S. 


true  reason  of  the  last  restriotive  statute.  I  do 
not  find  it  ever  was  denied,  but  that  upon  a 
presentment  or  indictment  fbr  the  king,  proem 
of  outlawry  lay :  and  so  it  is  expressly  said  to 
be  agreed,  in  Brooke,  title  '  Exigent;'  which 
cites  8  H.  6.*  But  a  number  of  outlawries 
have  been  found,  in  crimes  laid  to  be  eosfra 
pacem^  without  vi  et  armis,  and  which  coold 
not  be  committed tkWith  force;  aod  this  error 
never  assigned :  which,  alone,  is  decisive.  I 
think,  Mr.  Attorney  General  produced  one  M 

far  back  as  the  fiRh  of  Edward  the  fourth. 

* 

The  second  error  assigned  is  as  to  the  pro- 
clamations. 

The  return  says — '  I  have  caused  puUk:  pro- 
clamation to  be  made,  in  manner  and  fbrm  as  i 
am  within  commanded.'  This  is  certainly  too 
loose:  the  proclamationa  are  not  saffidoitly 
set  out,  for  the  Court  to  judge  whether  they 
were  properly  made  or  not  I  thought  thn 
error  faUl.  But  Mr.  Thurlow  satisfied  ise, 
*  that  it  was  unnecessary  to  make  any  prods* 
maifon  at  all.'  The  statutes  which  reqoirs 
proclsmations  do  not  extcmd  to  this  case :  and 
they  are  not  required  by  the  eommon-Isw, 
Indeed,  this  error  was  m  a  manner  dropped 
and  given  up  by  serjeant  Glynn,  upon  bis  re- 
ply :  he  did  not  contend,  *  that  they  were  ne- 
cessary.' The  present  record,  drawn  in  the 
Crown-office  ana  settled  by  the  king's  counsdi 
shews  under  what  obscurity  and  perplexity  this 
matter  lies:  the  result  of  ijgrnorance  in  tbs 
practisers  ;  and  productive  of  a  shameful  ooa- 
fusion  in  the  precedents  of  the  office.  Tbe^ 
have  not  distinguished  between  civil  and  cn- 
miual  outlawries :  they  have  not  distingnished 
between  the  manner  of  proceeiling  to  outlaw  in 
criminal  cases,  before  and  after  ooovictioo.f 
All  is  jumbled  together :  whatever  is  required 
in  any  case,  they  have  applied  to  all.  Cfr- 
cumstances  are  unnecessarily  required,  and  de- 
fectively returned;  because  former  mistakes 
are  copied  as  precedents,  without  ezpinina- 
tion.  But,  as  the  proclamations,  in  this  esse, 
were  nugatory  and  superfluous,  the  impeifec* 
lion  of  ttie  return  is  of  no  consequence :  it  tf 


no  error. 


Of  the  second  sort  of  errors,  criUcal  and 

*  Vide  Bro.  Abr.  title  Exigent  and  Capias, 
pi.  39,  and  title  Process,  pi.  16. 

t "  The  Stat.  3 1  Eliz.  c.  3,  settles  the  form  m 
civil  proceedings ;  and  the  4  &  5  W.  &  ^' 
c.  28,  §  4,  extends  the  provisions  of  the  former 
act  to  criminal  cases  before  judgment.  For 
there  is  a  difference  in  that  respect  9fheib&tne 
outlawry  lie  after  or  before  judgment,  nc  d 
after  judgment  no  proclamation  is  necessaiy. 
And  unless  that  distinction  be  attended  ^  » 
Wilkes's  Case,  that  case,  as  reported  lo  Bor- 
row may  mislead,  for  the  arguments  arc  nw 
sUted.  In  fact  that  was  an  outlawry  alter 
conviction,  and  therefore  it  did  not  come  witoin 
the  statute  of  W.  &  M."  Per  Buller  J.  w  Hf^ 
Case  of  George  Barrington,  3  Term  B»fh  *^ ' 
see,  too,  p.  503. 
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TvMy  two  are  Mi^ped:   wbich  were  ar- 
goed. 

1st,  For  that  it  is  not  shewn,  nor  does  it  ap- 
pear by  the  return  of  the  sheriff  of  Middlesex, 
•  that  the  defendant  was  a  first,  second,  third, 
fourth,  and  fifth  time  exacted  at  the  countv- 
court  of  the  county  of  Middlesex  ;'  as,  by  the 
law  of  the  land,  he  ought  to  have  been,  befi)re 
lie  was  outlawed.  ^ 

Under  this  error  thus  assigned,  two  (M>jec- 
tjons  were  made :  as  to  the  first  exaction  ;  and 
as  to  the  subsequent. 

First,  As  to  the  first.— The  return  is  by  two 
men,  sheriff  of  Middlesex :   «  At  my  county- 
court,  held,  &c.'     So  that  two  men,  making 
one  officer,  that  is,  sheriff  of  the  county' of 
Middlesex,  say,   « At  my  court  held  m  the 
county  of  Middlesex.'     To  raise  a  doubt,  it  is 
Becessary  to  go  out  of  the  record,  into  history, 
and  law.  We  know  from  thence,  that  the  same 
nan  might  be  sheriff  of  two  counties.     Till 
the  13th  of  Elizabeth  «he  person  was  sheriff  of 
Somei-set  and  Dorsetshire ;  and  so  of  Sussex  and 
Surrey  ;  of  Oxford  and  Berks ;  of  Nottingham 
and  Leicestershire  :  and  to  this  dsY,  the  same 
person  is  sheriff  of  Cambridge  and  Hunting- 
donshire.    Such  a  sheriff  mi^ht  bv  law  hold 
in  either,  the  county-court  of  the  other.    6  H. 
7  15  b.    In  the  case  of  the  sheriff  of  Somer- 
wkt  who  was  then  also  sheriff  of  Dorsetshire, 
«  my  court  in  the  county  ofSomerset'  was 
Adjudged  uncertain.    11  H.  7,  10  a,  in  a  like 
cas^  Rede  Fairfax  and  Hussey  inclined  to 
think  it  certain  enough ;    and  adjonrned  the 
consideration.      But  here  it  is  impossible  to 
raise  a  doubt     Unless  the  sheriff  of  Middle- 
sex  may  hold  the  court  of  another  county  in 
Middlesex,  *  At  my  county -court,'  can  only  be 
Ihe  county-court  of  Middlesex.     Two  men, 
sheriff  of  Middlesex,  never  were  nor  could  be 
sheriff  of  any  other  county.    The  error  b  not 
assigned,  for  want  of  any  technical  form  of 
woMs ;  but  <  that  it  is  not  shewn,  nor  does  it 
appear  by  the  return :»  whereas  1  am  of  opiniou 
it  is  shewn,  and  does  appear  by  the  return,  that 
the  county-court  was  or  Middle^,,  and  qonld 
not  possibly  be  the  court  of  any  other  county. 
Secondly.— As  to  th?  subsequent  exactions 
—The  elation  is,  '  that  it  is  not  shewn,  nor 
does  it  appear,  where  the  court  was  held,  at 
frhich  he  was  exacted.'     The  return,  having 
specified  the  place  where  the  court  was  held  at 
^hich  he  was  first  exacted,  states  severally  the 
subsequent  exactions,  <  at  my  court  held  at  the 
same  place.'      So  that  the  whole  doubt  Is, 
*  whether  the  same  place  includes  the  descrip- 
tiodof  the  place  referred  to:'    wbich  cannot 
be  a  doubt;  in  any  language  of  the  world.  For, 
in  truth,  the  doubt  can  be  no  other  than  *  whe- 
ther the  same  place  means  the  same  place, 
that  is,  the  place  before  described,' 

Second  critical  error.  The  only  other  error 
awgned  and  argued,  is — 

«It  is  no  where  expressly  shewn,  that  the 
plaoe  called  Brook-street,  where  the  seveval 
eoun^.  oourta  are  supposed  to  haye  been  held. 
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b  in  the  ooontyof  Middlesex.'  Tha  return 
says,— •  At  the  house  known  by  the  sign  of 
the  Three  Tuns  in  BtOok-street,  near  Holbom, 
in  the  county  of  Middlesex.'  The  eonnsel  for 
the  defendant  contend,  that  the  true  construc- 
tion ought  to  be,  to  apply  •  in  the  county  of 
Middlesex,'  to  Holbom,  and  not  to  Brook- 
street  ;  and  so  make  a  stop,  at  Brook- street. ♦• 
It  H  impossible  for  m>  to  doubt  whether  '  near 
Holbom,'  b  not  part  of  the  description  of 
Brook-street.t    It  could  be  added  for  no  other 

*  See  16  Vin.  208.    Dyer  376,  a.  2  Hale's 
Hat.  PI.  Cr.  303.   16  Vin.  810,  pi.  17. 

t  In  the  case  of  TbellussOn  v.  Woodford  (4 
Vesey  junior,'a87)  in  argument  concerning  the 
oonstruotion  of  a  will  it  was  contended  (p.  ,240) 
that  the  mie  *'  ad  proximnm  aniecedentero  (iat 
relatio  nisi  impediatur.scntentia,"  (as  to  which 
see  Rosewell's  Case  vol.  10,  p.  147),  is  a  rule 
of  grammar,  of  law,  and  of  common  sense,  and 
that  the  law  forbids  reference  to  a  former  i^o- 
tecedent   unless    upon    necessity.      But   sir., 
Richard  Pepper  Ardcn  (afterwards  "^  lord  Al- 
vaoley,  Ch.  Just,  of  C.  B,)  Master  of  the  Rolls, 
(p.  330)  denied  the  rule  that  words  of  restric- 
tion are  to  be  applied  only  to  the  hist  antece- 
dent.   And  by  him  *«  It  is  not  so  even  in  cri- 
minal proceedings ;  lo  which  it  is  said  we  must' 
compare  this :   but  I  deny  that  there  iseuch  a 
rule  even  in  criminal  cases.    In  those,  as  in  all 
other  cases,  the  question  as  to  the  intention -of 
words  of  reference  must  depend  upon  the  con- 
text.   There  are  two  remarkable  oases  in  the 
memory  of  every  one  who  hears  me ;  the  one 
a  capital  case;   the  other  a  case  u|)on  an  out- 
lawry, a  case  in  which  the  Court  is  more  dc* 
sirous  of  finding  objections  than  in  any  other; 
and  in  that  very  case  the  objection,  upon  wbich 
the  outlawry  wa^  ultimately  reversed,  was  con- 
sidered by  many  persons  too  refined."  The  case 
of  ontlawry  to  which  his  honour  alluded  was  thb 
of  Wilkes:  the  capital  case  was  that  of  Rex 
V.  Royce.  4  Burrow,  2073.    In  that  case  the 
jury  found  in  a  special  verdict  that  certain  per- 
sons  unlawfully,  &c.  began  to  demolish  and 
pull  down  a  dwelling  boose,  and  that  at  the  time 
they  began  to  demolbb  the  dwelling  house, 
the  defendant  did  encourage  and  abet  the  said 
persons  in  beginning  to  demolish  and  pull  down 
the  dwelling  house,  by  shouting  and  using  ex- 
pressions to  incite  the  said  persons  so  to  do; 
and  it  was  argued  that  the  abetting  was  con- 
fined to  *<  shouting  and  using  expressions  to  in- 
cite the  said  persons  so  to  do,"  that  is  *<  to 
shout,"  for  shouting  is  the  last  antecedent.  But 
by  lord  Mansfield,  delivering  the  opiuion  of  the 
Court,  "  We  are  all  of  opinion  that  there  b 
really  no  colour  for  that  construction ;  it  will  not 
hold  either  in  regard  to  the  obvious  and  maiji- 
fest  sense  and  meaning  of  the  sentence  and  its 
context,  or  in  vpoint  of  grammar ;  *  so  to  do,' 
is  •  to  do  the  act,'  which  act  is  two  or  three 
times  over  in  this  same  sentence  specified  and 
described  to  be,  •*  beginning  to  demolish  and 
pull  down  a  dwelling  house."    In  the  case  of 
Caibouel  v.  Davies,  Trin.  1720,  (1  Stra.  394), 
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reation :  it  could  answer  no  end,  4o  my,  *  near 
Boiboro,'  but  as  part  of  the  name  or  descrip- 
tion of  this  Brook -street,  in  contradistinction  to 
gome  other  Brook -street.  It  is  immaterial 
what  countv  Holborn  is  in :  but  the  sheriff  was 
bound  to  shew  that  Brook-street  was  in  Mid- 
dlesex. There  is  no  law  in  this:  itis«  qnes- 
tion  of  construction.  All  men  can  judge  of  it ; 
and  would  treat  with  contempt  the  judgment  of. 
this  soTereign  court,  if  it  could  he  founded 
upon  90  pitiful  a  preYarication.  It  is  not  |ier* 
mitted  to  roe  to  say  *  1  doubt  of  the  construc- 
tion,' unless  I  do  doubt ;  bow  much  siDerer  I 
may  wish  that  this  outlawry  should  not  stand. 
I  am  of  opinion,  that,^  according  to  the  letter, 
•ense,  and  granrmatical  constraction  of  the 
ientence,  vhe  Court  was  held  in  *  BreiMt- 
ttreet  n^ar  Hotborn  ;'  and  that  <  Brook-^reet 
near  Holborn'  lies  in  the  county  of  Middleeex : 
and  I  am  pt*r8uaded,  there  is  no  dmri  who  can 
think  otherwise* 

These  are  the  errors  which  hare  heen  ob- 
jected ;  and  this  the  manner  and  form  in  which 
they  are  assigned.  For  the  reasons  I  hsYe 
giren,  I  cannot  allow  any  of  them.  It  was 
our  duty,  as  weU  as  our  inclination,  sedulously 
to  consider  whether  upon  any  other  ground, 
or  in  any  other  light,  we  could  find  an  iofpr- 
inality  which  we  might  alk>w  with  satisfaction 
lo  our  Own  minds,  and  avow  to  the  world. 

But  here,  let  me 
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It  is  fit  to  take  some  notice  of  the  TanofNi 
terrors  hung  out ;  the  numerous  crowds  wbicb 
liaTe  atlended  and  now  attend  in  and  about  the 
hall,  out  of  all  reach  of  hearing  what  passes 
in  court;  and  the  tumults  which,  in  other 
places,  have  shamefuHy  iosulted  all  order  and 

Stivernment.  Audacious  addresses  in  print 
ictate  to  us,  from  those  they  call  the  people, 
the  judgment  to  be  gi?en  now,  and  aflerwards 
upon  the  couTiciion.  Reasons  of  poliby  are 
vrged,  from  danger  to  the  kingdom,  by  com- 
motions and  general  ccmfusioo. 

Gi?e  me  leave  to  take  the  opportanity  of 
Ihis  great  and  respectable  audience,  to  let  the 
whole  world  know,  aH  such  attempts  are  vain. 
Unless  we  have  b(«n  able  to  find  an  en^r  which 
wnt  bear  us  out,  to  reverse  the  outlawry,  it 

upon  a  promissory  note  set  oat  to  be  made  Sd 
of  November  1719,  to  pay  on  the  31st  of  De- 
cember next,  it  was  argued  that  the  word 
*  next,'  did  not  refer  to  tbe  date  of  the  note, 
but  to  the  time  of  dedarmg;  so  that  the  plain- 
tiff complains  in  Trinity  term,  that  at  that  time 
the  defendant  ba<l  not  paid  a  sum  of  money 
which  he  was  obliged  by  note  to  pay  in  De- 
cember next.  But  per  curiam^  "  Wamnst  take 
it  .*  secundum  subjectam  materiam,'  and  as  a 
translation  of  the  note,  and  then  it  can  be  no 
otherwise  than  a  note  the  Sd  of  November 
1719,  to  pay  in  December  next,  which  is  next 
afler  the  date  of  the  note.**  See  also  in  vol.  13, 
p.  ^24,  lord  chief  justice  Trehy's  Ratifi- 
cation of  the  rule  for  applying  Ae  Rtatrve  t» 
the  last  aoteoedeiit. 


must  be  affinned.     Tbe  eoiiOlit«tioB.tloiB 

allow  reasons  of  state  to  influence  our  ^ 
ments :  God  forbid  it  shoiild  I  We  anuViMt 
regard  political  consequetioes,  bow  fbmridiSile 
soever,  they  might  be :  if  rebeUioo  was  Qm 
certain  consequence,  we  are  boan^  to  say, 
'  Fiat  justitia,  ruat  cttlum.'  The  constitotioB 
trusts  the  king  with  reasons  of  state  and  po« 
licy ;  he  may  stop  prosecutions ;  he  may  par- 
don offences;  it  is  his,  to  judge  whether  the 
law  Or  the  criminal  should  yidd.  We  bass 
no  election.  None  of  us  encouraged  or  ap« 
proved  the  commission  of  either  of  the  criMI 
of  which  the  defendant  is  convicted:  aooesf 
us  had  any  hand  in  his  being  prosecuted.  As  ts 
myself,  I  took  no  part  (in  another  placed  in  the 
addresses  for  that  prosecation.  We  aid  iMt 
advise  or  assist  the  defendant  to  fly  TrOm  justioi! 
it  was  his  own  act;  and  be  must  take  the  coa- 
sequenoes.  None  of  us  have  been  consoHet, 
or  had  any  thing  to  do  with  the  present  prs- 
secution.  It  is  not  in  our* power  to  tttop  it:  tl 
was  not  in  ourpower  to  bring  it  on.  We  cia- 
not  pardon.  We  are  to  say,  what  we  take  Ail 
law  to  be :  if  we  do  not  apeak  our  real  spi- 
nions,  we  prevaricate  with  God  and  our  owa 
consciences. 

I  ^ass  over  many  anonymous  letters  I  bsii 
received.  Those  in  print  are  pubHc :  aa^ 
some  of  them  have  been  brought  judicially  lie- 
fore  the  Court.  Whoever  the  wriiers  are,  they 
take  the  wrong  way.  I  will  do  my  duty,  oo- 
awed.  What  am  1  to  fear  f  That  mendaa  iiifit' 
mia  from  the  press,  which  daily  coins  luW 
facts  and  false  motives?  The  lies  ol'calumqy 
carry  no  terror  to  me.  I  trust,  that  my  temper 
of  miod,  and  t|ie  colour  and  conduct  of  my 
life,  have  given  me  a  suit  of  armour  agiisit 
these  arrows.  If,  during  this  king's  reigo,  I 
have  ever  supported  his  government,  ana  ss- 
sisted  his  measures,  I  have  done  it  withost 
any  other  reward,  than  the  consciousness  rf 
domg  what  I  thought  right  If  I  have  ever 
opposed,  I  have  done  it  upon  the  points  them- 
selves, without  mixing  in  party  or  factioa,  as! 
without  any  collateral  views.  1  honoar  the 
king;  and  Respect  the  people:  but,  msoj 
things  acquired  by  the  favour  of  either,  are,  in 
my  account,  objects  not  worth  ambition.  ^  I 
wish   popularity*,  but,   it  is  that  popn1arit|r 

*  *•  A  popular  judge  is  a  deformed  tJiiog-*  »ps 
niaudites  are  fitter  for  players  titan  for  ni*9*^ 
trates.  Do  good  to  the  people ;  love  them  ans 
give  them  justice ;  but  let  it  be  as  the  psaliA 
says,  *  nihil  inde  expectantes,'  looking  for  no- 
thing, neither  praise  uor  profit."  Lord  Rscoo'f 
speech  in  the  Star  Chamber  before  the  summer 
circuits  in  the  year  1617. 

Lord  Mansfield's  expressions  in  the  text  cob* 
corning  popularity  were  some  years  sfter- 
wards  criticised  by  Mr.  Home  m  the  coort 
of  King's,  bench.  See  his  Case  for  •J^ 
A.  D.  1776.  The  general  ctraotwe  of  *■ 
speech  of  the  Chief- Justioe  was  not  spand  ^ 
Ins  enemies  at  the  tima.     Ui  *  Ansther  M>w 
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irtrihjh  f<Mo^n  y  iMt  tlwt  wfaieh  it  rtn  wnBtm  It 
li  fbat  fopvkrity  wbiob,  sooner  or  laHer,  «fever 
fWlito  Ho  jmnioetethe  poraoH^f  noble  ea^, 
by  noUe  neem.  i  wiM  not  do  tbat  vfaich  ny 
cwciMice  uAls  me  ie  wroBf ,  epoo  tbis  ooca- 
^ies,  to  ginii  tWe  buseas  of  tboiMBndo,  or  tbe 
MIy  fnA»  of  all  tbe  papers  which  eoroe  fron 
ibe  press :  I  will  not  avoid  doiai^  wbat  I  ^bmk 
Ife  rMt,  though  it  sbonid  draw  on  me  the  wbMe 
aHillery  of  lil^ts ;  all  tbat  ^Isebood  and  makioe 
esD  invent,  or  tbe  credoKty  of  a  deluded  papa- 
Ineeean  swallow,  f  can  say,  with  a  greet  oum 
l^istmte,  upon  ao  occasion  nnd  wider  tanrcnin- 

^*  With  acute  pinetisen  every  stddied  pre- 
ftoe  of  inipaitiaiity,  of  prodigious  firooness,  of  a 
ilisregard  of  danger  even  to  the  loss  of  life,  and 
of  an  extreme  anxioosness  in  any  crown  pro* 
•ecniioo  to  find  out  the  smallest  iota  of  justifi- 
cation for  tbe  defendant,  wiU  only  raise  an  ex- 
traordiaaty  attention  to  every  colour  of  good 
or  evil,  to  every  shade  or  ligbt,  made  use  of  by 
•neb  jndge,  and  to  tbe  wImIo  of  bis  gesture; 
for  their  jealousy  will  be  set  on  tbe  watch  by 
tb«  ifndiieness  and  nnnsnalness  of  an  elaborate 
ezordinra  from  tbe  chaste  bench  of  sobor  jodi- 
catore.  Wbat  should  make  so  artificial  a  be- 
ginning neoessary  f  Judges  who  mean  nothing 
asrfair  need  never  recur  to  these  meretricions 
arts.  Why  then  should  yon  use  them/  Do 
"^ysa  issatfioe  tbe  world  suspects  yon  of  some 
tdesign  ot  •not  doing  your  duty  f  If  not,  it  mast 
%e  your  consciousness  of  imending  some  du- 

£oity  tbst  mfkes  you  thus  cafl  in  before- 
nd  snch  gosrds  to  your  reputation.  Gen uioe 
■HupliGity  and  pore  virtue  are  ever  devoid  of 
i&ctltions  ornaments.  Every  eztraordtnary  de- 
claration, side  speech,  hhit,  tone  of  voice,  look 
•rgeetieulation  wilt  fumisb  n^atter  of  aoimad- 
versioD,  and  the  user  finally  dopes  himself  and 
Imooaies  the  sacrifice  of  his  own  artifice ;  wbat- 
lever  seeming  conviction  and  rhetorical  ap« 
jilause  bis  argument  or  oration  may  carry  with 
them  at  tbe  lime.  Truth  stands  tbe  edge  of 
professional  and  popular  discussion,  but  ao- 
friiistry  of  neitlier ;  for  it  cannot  alter  tbe  na- 
tare  of  things,  altliongh  it  will  disguise  then- 
appearance  tor  a  while.  Time  will  always 
aosoer  or  later  detect  the  adultery.  '  Opi- 
'  ai^am  commenia  delet  dies,  aatare  judida 
*  eemfirmat.' " 

And  it  is  to  be  observed  tlmt  #o  tbe  aootation 

^insmOioero  **  £go  hoc  animo,'*  &c.  Mr.  8er- 

faaat  Hsil  in  bis^oopy  of  Burrow  had  written 

'  as  a  oole  tlie  foitowing  passage  of  Swit).    (See 

t  BarfO*^,  «5d{-8,  8vo  editiim  of  I81S.)  . 

•*  Tbe^soiM  will  never  srllsw  any  maa  tbat 
ShafBOler  which  he  gives  to  hiaaselr  by  openly 
fft'fAoaing  it  to  those  with  whonaf  he  coaver- 
asth.  Wit,  leaminj;,  valour,  aoquaintsince,  the 
esteem  of  good  men,  will  be  known  although 
4lre  aboabl  aideavoar  to  conceal  thena,  however 
they  bsay  pass  anvptearded :  hat  1  -doubt  nor 
hwo  hare  asssHioas  apoa  any  «f  these  points, 
sriH  be  of  very  little  aTail,  except  in  tempting 
imB  beaivrsto  jo^ge  direAly  conutiry  to  wbat 
we  advanoe." 


stenMt  not  liblfte,  **  Ego  hachaioM  semper 
fui,  nt  invidiam  virtnte  partem,  gloriam,  haad 
infamiam,  phtarea.'' 

Tbe  threats  go  farther  than  abase:  p9i^ 
sooal  irioleooe  is  denoanoed.  I  do  not  beKcva 
it :  it  is  not  the  genias  of  the  worst  nsen  ef 
this  country,  ia  tbe  leorst  of  timsa.  fiat  I 
have  set  my  mhid  at  rest.  Tbe  laat  end  that 
can  happen  to  any  man,  never  cooKa  too  soon, 
if  he  fails  in  support  of  tbe  law  and  Hberty  of 
bis  country  (4br,  liberty  is  syoonynsons  to  law 
and  government.)  Such  a  shock,  too,  might 
be  productive  of  ]paUic  good :  it  oKglK  aw&m 
tbe  better  part  of  the  kingdom  not  of  tbat 
lethar^  which  seems  to  have  bennmhed  ihem  ; 
aodhnng  (be  mad  part  badk  to  their  oeoses,  an 
men  intoxicated  are  sometimes  stvaned  into 
sobriety. 

Once  for  all,  let  it  be  tmderstood,  « that  no 
endeavours  of  this  kind  will  influenae  nay  man 
who  at  present  sits  here.'  If  they  had  aay 
eiect,  it  would  be  ooalrary  to  their  inteol : 
leaning  against  their  impression,  might  give  a 
Mas  the  ^er  way.  But  1  hope,  and  1  kno#y 
that  I  have  iortitnde  enough  to  resist  c««n  that 
weaknen.  No  Hbels,  no  threats,  aotbing  tbat 
has  happened,  nothing  tbsit  can  happen,  will 
weigh  a  feather  against  alk>wiiig  tbe  defendaafr, 
upon  tbis  and  every  other  qnestioa,  not  eal^ 
tbe  whole  advantagje  be  is  entitled  to  fvom  sa^- 
slantisl  hrw  and  justice;  but  every  heneftl 
from  tbe  most  critical  nicety  of  finiD,  whwh 
aay  odier  defendant  could  claim  under  tbe  like 
obfedtion.  Tlie  only  effect  1  feel,  is  an  aaxia^ 
to  be  able  to  explsin  the  groonds  upon  whim 
we  proceed;  so  as  to  aatisfy  all  mankini, 
*  tbat  a  flaw  of  form  given  way  to  in  this  case, 
could  not  have  been  got  over  in  any  other.'* 

From  the  precedents  we  have  neen,  it  ap- 
pears, tbat  a  series  of  judgments  have  required 
a  technical  form  of  words,  in  tbe  description 
ofthecounty-court  at  which  an  outlaw  is  ex- 
acted :  that  afVer  the  words  *  at  my  county- 
court,'  should  be  added  the  name  of  the 
county ;  and  afUnr  tbe  word  *  held,'  shouM  he 

added—*  f<»r  tbe  county  of (naming 

it).    Wbereas  here,  the  i^beriff  says,  *  at  my 


eonnty  court,'  without  adding-^*  of  Middle- 
sex :'  and  he  aays — *  held  at  the  house,'  Bbc. 
wftboot  adding  the  words,  *  fbr  tbe  county  of 
Middlesex,'  atiierthe  word  <  held.' 

As  to  the  first  expression,  the  cases  l^n  as 
far  back  as  the  seventh  of  James  thr  ^r^  As 
to  the  second  expression^  they  begin  about  tbe 
18th  of  Charles  the  second. 

if  ^e  are  compelled  by  aatbority  to  look 
upon  either  ekpressioa  as  lechnicaUy  neoes- 
sary, it  is  sufficient  upon  this  oocafciun  i  Ipeoaiiity 
here,  bodi  are  wanting. 

if  an  ootlawry  he  returned  ia  thia  ttiaaner'— 

*  Ad  com.  meum  teat,  ajiud  Oioebtriaai  in  co^ 

*  mitvtn  Sosses,  te.'  iljts  crroneeus ;  because 
it  isaotaaid  *  adoom*  measa  Sussex  tent«m» 

*  &c.'*    Alder  was  outlawed  for  murder  {  wad 


■Ai«i>A<Mv«._*_— ii«A»a^>'.M. 
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h  was  moved  for  error,  that  the  sheriff  re* 
tamed'  ad-oom*  meom  teottnii  apud  D.  in  the 

*  oouiity  of  Northumberland,'  and  did  not  say, 

*  ad  com.  meam  Northombrise  tentnm,  &g  :' 
and  this  was  holden  to  be  error.*  Among  the 
errors  for  which,  the  reporter  sajrs,  the  out- 
laF>7  was  reversed, ,  the  second  is — not  said 
<  Saffolcite,'  after  *  com.  meum:'  and  this,  he 
says,  had  been  a  common  exception. f  Three 
copies  have  been  left  with  us,  from  the  re- 
cords :  and  they  are,  <  ad  com.  meum|  Middle- 

*  sex  tent.  &c. ;'  agreeably  to  the  judgments  I 
have  mentioned,  ninnington  assigned  error 
of  outlawry  :  and  one,  said  to  be  allowed,  was, 

*  that  the  court  is  said  to  be  held  at  the  county 
of  Hereford  ;*  and  doth  not  say  *  for  the  county. '|  J 
An  outlawry  was  reversed,  because  said  '  ad 

*  com.  meum,  &c.'  and  not  said  *  pro  comitato.'§ 
This  term,  several  outlawries  were  reversed, 
ibr  want  of'  pro  com.'  or  *  nee  eornm  aliqois,' 
or  *  per  judicium  coronatorom.''*  One  who 
was  outlawed  for  the  murder  of  sir  Edmondbury 
Godfrey,  now  brought  a  writ  of  error  in  his 
hand  to  the  bar ;  praying.  *  that  it  might  be 
read  and  allowed.'  The  outlawry  was  re* 
versed.  Amon^  the  errors  assigned,  one 
was,  '  that  it  did  not  appear  the  Court  was 
held  pro  comitatu.'  The  other  was  clearly  a 
fatal  oluection-tt  After  stating  the  case,  sir 
BarthoioMiew  Shower  says-—*  she  brings  a  writ 
of  error,  to  reverse  the  outlawry :  and  roe  error 
which  I  assigned  ore  ienw^  was  the  usual  fault, 
in  not  saying  the  county-court  was  held  '  pro 
«^  comitatu.'  The  outlawry  was  reversed.Jt  I'his 
is  a  very  strong  authority,  to  shew  that  in  the 
third  ofW.  and  M.  it  was  settled  <  that  the 

.  *  words  '  pro  comitatu'  were  technically  neces- 
cessary.'  A  record  of  an  outlawry  has  been 
found,  agreeable  to  this  form,  established  as 
nocessary ;  and  says  '  ad  com.  meura.  tent, 
'pro  com.     Middlesex,  apud   le   Cheshire- 

*  cheese  in  Gray's-inn  lane  in  com.  pnedict.'||  || 

No  case,  report,  or  record  has  been  found, 
since  the  third  of  queen  Anne,  which  can  be  of 
any  use,  either  way,  upon*  this  point,  or  any  of 
the  errors  asaigiied. 

The  authorities  I  have  stated  stand  to  this  day 
uncontradicted.  They  are  many;  and  have 
prevailed  above  a  century.  I  thinl,  they  begun 
against  law  and  reason.    The  former  authori- 

.  *  Mk^^.  16  Jac.  Alder's  Case,  3  RoU's  Re- 
ports ^4*  i 

t  Tr.^  V:  Car.  3.  1  KeUe  50,  51,  Rex  «.  Si- 
clemore. 

%  Rex  tf.  Hallet,  H.  9S,  93  Car.  d,  rotulo  16. 
Bex  t>.  Preston,  H.  SS,  33  Car.  3,  rotulo  17.  Rex 
«•  V^rnatt  H.  1,  3  J.  3,  rotulo  9. 

SI  M.  18  Car.  3.  Rexv.Tufton,3Keblel38. 
r  H.  33, 33  Car.  3.  1  Vent.  108,  anonymous. 
**  £.  31  Car.  3.    3  Shower  60. 
ff  H.  1  J.  3,  3  Mod.  89,  anonymous:  (S. 
C.  as  Rex  «.  Vematt,  left  with  us  from  the  re- 
cord.) 

tt  M.  3  W.  and  M.  1  Show.  309.  Rex  v. 
Lady  Oneby  alias  Truder.' 
H II  Tr.  9  W.  3, 1697.  votolo  1  Rex  v.  Bell. 
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ties  were  otherwise:  the  precedent  in  Dalto» 
is  otherwise.     There  b  no  reason  for  requiring 
these  words :  there  is  sufficient  certainty,  witlw 
out  them.    It  is  impossible  to  doubt,  upon  this 
record,  but  that  the  county-oourt  at  which  the 
defendant  was  exacted,  was  the  court  of  and 
held  for  the  county  of  Middlesex.    But,  this  is 
a  criminal  case,  nighly  penal.    Outlaws  iiave 
had  the  benefit  of  this  exception,  for  a  gvosi 
length  of  time.    Can  we  refuse  it  to  the  fwfen- 
daot  P    We  cannot :   though  I  am  clearly  of 
opinion,  '  there  was  not  a  colour  orijginallvy 
to  hold  these  words  to  be  necessary.'    The  ob- 
jection to  the  blunder  between  the  peace  *  of 
the  now,'  and  '  the*  late  kin^,'  after  convic- 
tion, has  not  much  more  solidity  in  it :  yet  the 
House  of  Lords  thought  themselves  bound  by 
precedents.    And  so  must  we,  had  the  flaw 
neen  discovered  before  judgment    I   cannot 
say,  *  that  it  does  not  appear  upon  this  record, 
that  the  Court  was  of  and  held  for  the  countjr 
of  Middlesex :'  because  1  am  clearly  of  opi- 
nion, *  that,  most  manifestly,  it  does.'  ^But  i 
can  say,  that  a  series  of  authorities,  unimpeach- 
ed  lind  uncontradicted,  from  the  7th  of  James 
1,  as  to  one  expression,  and  from  the  18th  of 
Charles  3,  as  to  the  other,  have  said  *  such 
words  are  formally  necessary :'  I  can  say  thai 
such  authority,  though  begun  without  law, 
reason  or  common  sense,  ought  to  avail  the 
defendant.    It  would  be  dangerous,  to  say  that 
any  exception  allowed  so  long,  should  now  be 
over-ruled.    The  exception  certainly  would  not 
have  prevailed,  had  it  been  opposed  at  first: 
but,  before  the  third  of  queen  Anne,  there  being 
no  opposition  after  a  writ  of  error  was  granted, 
the'Court  considered  tlie  crotvn  as  consenting 
to  the  reversal  upon  any  pretence,  how  slight 
soever.    Though  that  is  not  the  case  now,  the 
necessity  of  the  form  of  words  must  not  be 
canvassed  ;  since  it  has  been  so  often  adjudged 
necessary.    The  officers  of  the  crown  are  in 
fault,  for  not  attending  to  the  form  prescribed, 
and  copying  the  |Nrecedent  of  the  King  tk 
Bell. 

There  can  be  no  mischief  or  incertainty  arise 
from  this  determination:  because,  it  being 
once  known  *  what  form  of  words  is  necessary/ 
it  is  easy  to  follow  it.  But  great  suspicion  and 
incertainty  must  follow,  from  this  court's  al** 
lowing  a  formal  exception  one  day,  and  disaj* 
lowing  it  in  another. 

I  b^  to  be  understood,  that  1  ground  any 
opinion  singly  upon  the  authority  m  the  cases 
adjudged ;  which,  as  they  are  on  the  liivoara* 
ble  side,  in  a  criminal  case  highly  peaal,  I 
think  ouffht  not  to  be  departed  from:  and 
therefore  1  am  botmd  to  say  that,  for  want  of 
these  technical  words,  the  outlawry  ought  to 
be  reversed. 

The  other  three  judges  spoke  ieriatim.  But, 
as  their  arguments  tended  to  support  and  iiius» 
trate  the  same  doctrine  which  his  lordship  had 
laid  down;  and  as  they  did  not  diffcTi  in  any 

*  Vide  Lookup's  Case. 


iiiri 


on  h»o  In/ormaHoMjor  Libels. 
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part,  from  the  opinion  giten  by  hit  lordship ;  I 
omit,  for  the  sake  of  broTlty,  reporting  particu- 
brlv  what  they  said. 

•  A  rule  was  aDoordiogiy  made  (in  each  caoae) 

*  That  the  outlawry  be  reversed.'* 

On  the  same  8th  of  Jane  1768, 

Rales  were  made,  for  the  prosecutor  to  shew 
oanse  ^apon  Tuesday  then  next)  whv  the  jodg- 
ment  snould  not  be  arrested ;  and  way  the  ver- 
dict should  not  be'  M  aside. 

And  also  a  rale  for  now  remanding  the  de- 
fendant to  the  custody  of  the  marshaJ,  and  for 
bringing  him  into  court  again  upon  Tuesday 


Accordingly,  on  Tuesday  the  14th  of  June 
1768,  the  two  following  points  were  argued, 
▼ery  strenuously  and  very  copiously  on  both 
■ides:    namely,    'whether   the   informations 

*  could  be  exhibited  by  the  solicitor-general ;' 
and  '  whether  the  amendment  could  be  made 

*  by  a  single  judge  out  of  court,  in  the  manner 

*  before  speciGed.'  The  former  was  objected 
te,  as  a  ground  for  arresting  the  judgment : 
.the  latter,  as  a  ground  for  a  new  trial. 

Lord  Mansfield,  as  to  the  motion  in  arrest  of 
judgment,  adhered  to  the  opinion  be  had  be- 
fore i^iven,  *  that  the  informations  were  well 

*  exhibited  by  the  solicitor- general.' 

*  As  to  thfe  motion  for  a  new  trial  on  account 
of  the  amendment,  he  declared  his  satisfaction 
at  the  motion's  having  been  made,  and  the 
matter  so  fully  discussed  and  understood. 

Matters  of  practice,  he  observed,  are  not  to 
lie  known  from  books:  What  passes  at  a 
judge's  chambers  is  matter  of  tradition :  it  rests 
in  memory.  In  cases  of  this  kind,  judges 
mast  inquire  of  their  officers.  This  is  done  in 
court,  every  day,  when  the  practice  is  dis- 
puted Of  doubted.  It  is  in  its  nature  official. 
The  officers  are  better  acquainted  with  it,  than 
the  judges.  For  bis  own  part,  neither  his 
edocation,  nor  his  walk  in  life  before  he  came 
into  this  court,  ever  led  him  into  any  knowledge 
^tbe  practice  of  orders  made  by  judges  in  the 
vacation.  The  making  this  order  for  the  amend- 
ment appeared  to  him  to  be  right,  and  to  be  a 
matter  of  course.  It  came  to  him  as  a  matter 
of  course,  and  recommended  as  such  from  a 
gentleman  of  great  experience,  who  (he  knew) 
would  as  soon  have  cut  off  his  right  hand,  as 
have  deceived  him  by  representing  this  as  a 
thing  of  course,  when  it  was  not  so.  Accord- 
ingly, he  Issued  a  summons,  *  to  shew  cause 

*  why  the  amendment  should  not  be  made.'  A 
^lommons  always  issues,  before  a  judge  makes 

«i^  For  the  effect  of  reversal  of  outlawry  and 
for  the  distinction  between  an  outlawry  at  the 
suit  of  ^  subject,  and  one  in  the  case  of  the 
crown,  see  the  Case  of  St.  John's  College  v. 
Bitireott,  7  Term  Rep.  859.  That  the  greatest 
strictness  is  peqoired  in  proceedings  of  out- 
lawrv,  see  in  Rex  v.  Almon,  Pasch.  83  G.  3, 
6  Term  Rep.  308,  and  Gilb.  Hist,  of  C.  B. 
therein  cited. 


an  order.  A  sammons  tb)erelbre,  went  oat,  of 
ooorse.  Upon  the  attendance,  his  lordship 
asked  Mr.  Hughes  (an  old  and  experienced 
officer),  the  defendant's  clerk  in  court,  *  whe* 

*  ther  there  was  any  doubt  but  that  this  was 

*  amendable.'  H^,  very  rightly,  and  as  was 
his  duty,  admitted   *that  it  was  amendable, 

*  and  that  he  could  not  say  otherwise.'  His 
lordship  then  took  down  a  liook  in  which  were 
entered  some  cases  where  informations  were 
amended  by  a  judge's  order,  just  before  trial ; 
and  aAer  reading  one  or  two,  Mr.  Philips,  the 
defendant's  attorney,  desired  him  not  to  givs 
himself  any  further  trouble.  Mr.  Philips  said 
indeed,  *  that  he  could  not  consent  to  it*  But 
he  did  not  object  to  it,  nor  contradict  it;  nor 
was  it  objected  to,  at  the  trial.  The  counsel 
saw  that  there  could  be  no  objection  made  to 
the  order. 

Mr.  Justice  Blackstone,  in  hisjbird  volume,* 
gives  the  rise  and  history  of  amendments, 
very  shortly  and  in  few  words.  He  shews  how 
it  stood,  before  the  reign  of  Edward  1,  iu' whose 
time,  (probably  about  his  13th  year)  Britten's 
treatise  was  published,  in  the  king's  name  and 
by  the  king's  authority :  which  seems  intended . 
to  givO  a  check  to  the  unwarrantable  practices 
of  some  judges  who  had  made  falsa  entries  on 
the  rolls,  to  cover  their  own  misbehaviour.  And 
about  tbe  18th  year  of  his  reign,  almost  all 
the  judges,  even  the  most  able  end  upright, 
were  prosecuted  by  him ;  and  some  of  them 
very  heavily  fined ;  and  one  of  the  causes  as- 
signed for  it,  was  erasing  and  altering  records: 
particularly,  sir  Ralph  Hengham  was  fined 
800  marks  at  least,  (some  ssy  7,000)  for  alter- 
ing, out  of  mere  compassion,  a  fine  set  upon  a 
very  poor  man,  from  13s.  4(/.  to  6s.  Sd.  Upon 
this,  the  judges  grew  so  strict,  that  af)er 
inrotlmeni  they  would  not  amend  their  judg- 
ments, even  to  set  them  right.  They  were  so 
alarmed  by  this  severity,  that  through  a  fear 
of  being  said  to  do  wrong,  they  hesitated  at 
doing  that  which  was  right ;  and  because  cri- 
minal and  clandestine  alterations,  to  make  a 
record  speak  a  falsity,  were  forbidden,  they 
conceived  that  they  might  not  judicially  and 
publicly  amend  it,  to  make  it  agreeable  to 
trutht  But  declamtions  and  pleas  might  al- 
ways be  amended  at  any  time:  it  was  only  in- 
rollments  that  were  prohibited  by  Britton. 
There  never  was  any  distinction  (as  to  amend- 
ments at  the  common  law)  between  criminal 
and  civil  causes ;  that  is,  before  tbe  8  H.  6,  c. 
18,  of  Jeofails.  The  judges  adhered  to  such 
strictness,  that  justice  was  entangled  in  the  net 
of  form.  The  legislature  was  therefore  forced 
to  interpose;  and  no  less  than  twelve  statutes 
of  amendment  were  made,  to  remedy  these  op- 
probrioua  niceties. 

The  fundamental  question  here  is,  *  whether 
<  an  information  may  b^  amended,  at  common 

*  law,  at  the  desire  of  the  crown,  after  pies 

*  pleaded.' 

Numberless  precedents  are  produced,  frOm< 

*  Book  3,  c.  85,  p.  407. 
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tlie  tim  of  WMO  EKubetbt  and  all  thvoogh 
the  rai^a  of  Jamea  1,  and  Cbarlea  1,  aod 
qnny  aida^bar  rules,,  which  sbeir  that  H  waa  of 
QDur^e:  for,  if  it  were  not  of  oourae,  it  would 
liava  beeu  moTod  in  court,  aa  every  tbijig  not 
if  course  iSk 

8o  long  ago  aa  6  W.  S,  lord  chief  jastioe  Holt 
tieata  it  aa  a  known  thing,  a  thing  of  courae. 
%  Salk.  47,  th^  King  against  Harris.  A  mo- 
tion waa  made,  to  amend  an  infomialion  £or 
nBijiiiy ;.  and  opposed,  Itecause  the  defendant 
Juid  pkiulad,  £t  per  Holt  chief  justice  *aa 
tj»  amendnMnI  after  plea  pleaded,  tbereis  no 
great  iiMMtor  in  that  After  a  record  haa  been 
i^abMl  ^Jf^  i  bwre  known  it  amended,  even  juat 
aa  it  was  gotng  to  be  tried.'  In  IS  W.  S,*  sir 
Bartholomew  Shower  moved  to  aniend  an  in- 
formatioa  of  forgery,  in  ten  places:  and, 
tbongh  opposed,  the  motion  was  granted,  be- 
ensm  it  madn  no  alteration  of  the  £act ;  and 
t|Ml,  wkbout  coats  or  imparlance.  In  the  case 
oCtbe  King  againat  Charleswortb,  3  Stra.  871, 
tb«  information  was  for  forging  a  warrant  of 
^^iaemy.  to  acknowledge  satisfaction  upon  a. 
jndgoaem  of  Baster  term :  and,  after  issue 
joimd,  the  record  appearing  to  be  of  Hilary 
ilKrmi  the  information  waa  amended,  without 
QMta  (tbe  prosecutor  having  been  admitted  a 
pai^er>)  and  without  giving  the  defendant 
leave  to  plead  de  novQ.  And  Hil.  10  Anne,  the 
Queen  against  Simmonds  waa-  there  cited-: 
inhere  the  title  of  an  act  set  ibrtb  in  an  infor- 
Bia^on  was  aniended.  And  there  is  no  autho- 
rity to  the  contrary.  There  can  be  no  doubt 
therafoce  of  its  Ming  amendable;  upon  the 
authority  of  a  aeries  of  precedenta,  widiout 
any  otjeotion,  and  ail  these  printed  casea  uo- 
Cpntradicted. 

And  why  should  it  not  be  amended  ?  If  it 
bad  not  been  amended,  the  attorney-general 
would  have  dropped  thia  information,  if  be 
thought  there  was  a  slip  in  it ;  and  have 
hsoiight  another.  And  thia  would  have  been 
more  inconvenient  to  the  defendant,  and  have 
harrasaed  him  more :  he  would  have  no  benefit, 
and  more  vexation.  Thia  amendment  avoids 
Relays,  and  savea  expenoea :  it  aaves  the  de- 
fandaot  the  expenoe  of  briogiimr  his  witnesses 
on  again.  The  attorney-general  paya  no  costs. 
The  defendant  never  naked  leave  to  plead  igain, 
or  to  hwe  the  trial  put  off:  nor  was  there  any 
cause  for  it.  The  defence  waa  not  at  all  yaried . 
The  aubstance  of  the  charge  was  not  at  all  al- 
tfved :  it  remained  the  very  same.  The  true 
niarit&of  the  cause  stood  the  very  same.  There 
ia  no  difierence  at  all,  but  that  the  prosecutor 
most  prove  more.  The  nature  of  the  paper 
vaa  the  aame:  every  objection  was  equally 
open  to  the  defendant,  and  he  had  the  further 
advantage  of  any  verbal  slip  in  setting  out  the 
Kbci  upon  the  record. 

But  it  is  ohjectod,  '  that  it  could  not  be  done 
cuit  of  court.* 

Answer .  It  might  be  done  by  the  Court :  it 
nighrt  bo  dona  at  the  side-bar.    And  a  great 


C$i0  ^J^hm  WWf^f.  uf* 


\\m 


•<-aM 


f  1  Salic.  »0,  aaoa. 


4cal  thai  may  bo  4o>io  ui  ooqr^  is  done  bf 
judges  at  ehauibers,  in  tem^ma :  in  vaeati«% 
a  great  deal  more  is  done  by  them  aiahai^ 
hers ;  because  it  can  be  done  no  where  ebe. 
Most  of  the  precedenta  of  amendmeala  bef^ 
trial  are  in  the  vacation.  Lord  chief  justice 
Lee  amended  a  record  of  an  information,  seat 
up  from  York ;  the  mistake  being'  there  diieo- 
vered.  during  tlie  assizes :  and  the  record  iq 
amended  waa  returned,  and  immediately  triedi 
I  am  obliged  to  a  gentleman  at  the  bar,  wb^ 
sent  DM  a  case  of  the  King  against  KiBg,19di 
of  March  1746,  where  Mr.  Justice  Foster  «• 
dered  the  word  *  division'  to  be  struck  out,  sad 

*  parish'  to  be  inserted  ;  though  it  was  streoa* 
ously  opposed,  and  the  defendant  mustrbtrs 
been  acouitted,  if  it  had  stood  unamended.  Mr. 
Justice  Foster  had  applied  bimaelf  particularlj 
to  the  crown  law;  was  a  strict  adherer  to  Itgd 
forms ;  and  had  more  experience  in  busioeai 
proper  to  be  done  out  of  court,  than  any  other 
judge. 

^  Whether  it  waa  a  neoeaaary  amendmeat, 
orno^'  I  give  no  opinion,  nor  form  any. 

There  ia  a  great  difference  between  amend- 
ing  indictments,  and  amending  informatiom; 
Indictments  are  found  upon  the  oaths  of  a  juiy ; 
and  ought  only  to  be  amended  by  themtelfei: 
but  informations  are  as  dedamtions  ia  ibt 
king's  suit.  An  officer  of  the  crown  has  tbe 
right  of  framing  them  originally ;  and  msj, 
with  leavo,  amcMl,  in  like  manner  aa  any  plais- 
tiff  may  do.  If  the  amendment  can  pre  osca- 
sion  to  a  new  defence,  the  defimdant  has  lea's 
to  change  his  plea :  if  it  can  make  no  alteralioB 
as  to  the  defence,  he  dan'l  want  it.  latbis 
caae,  the  defendant  ooukl  not  possibly  pissd 
any  other  plea. 

I  am  fttUy  satisfied,  that  noun  of  tbe  defsn- 
dant'a  coonsel  or  agents  .ever  thought  then 
was  the  least  colour  of  objection  to  the  order 
for'  amendment:  but,  long  after  the  trial,  it 
ocourreil  to  othera,  that  by  calling  it '  an  alte- 
ration of  the  record,'  instead  of  *anordsrta 
amend  .the  information,'  tliey  who  derive  ill 
their  knowledge  and  law  from  libels  ia  the 
news-papers,  might  he  bewildered  aod  misled. 

Mr.  Justice  Tattt  took  notice  of  a  differeoee 
which  there  aeemed  to  him  to  be,  between  tbe 
attorney-general  and  the  master  of  iheCrowa- 
office :  the  attorney- general  is  the  officer  of 
the  king ;  the  master  of  the  Crown-office,  the 
officer  of  the  pqUlic.  Informaiioos  exhibitsd 
by  the  king's  altorney^genifrai  are  coaiidersd 
as  the  king's  own  prosecutions,  and  are  called 

*  declarations  (or  the  king  :'  therefore  no  coMf 
are  ^id  upon  them.  In  the  other  iofonna- 
tions,  coala  are  oAcn  payable. 

He  said,,  he  was  greatly  confirmed  ia  bil 
opinion,  upon  tbe  case  now  before  the  Coafft, 
and  had  the  greater  reason  te  think  it  a  rigM 
one,  as  his  brother  Glynn  had  not,  by  aU  ail 
acvumenta,  been  able  to  ahake  it. 

He  agreed  that  the  statute  power  of  aoBsnd^ 
ing  doea  not  extend  to  criminal  proceadiagftf 
but  in  common  law  amendmenta,  thfore  ia  SO 
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^iffereooe  between  Grimioal  and  civil  proceed- 
iogs.  And  he  eited,  and  repeated  (in  part)  the 
case  of  the  Queen  against  Tutchtn,  in  6  Mod. 
f68  to  S87.*  He  cited  also,  to  the  same  pur- 
port, the  case  of  Bondfield  qui  tam^  &c.  v.  Mil- 
ver,  in  this  court,  M.  1  G.  3. 
The  question  therefore  turns  upon  what  is 

•  common- law  amendment. 

Many  cases  have  been  cited,  of  common-law 
•mendmenis.  But  there  is  one,  which  has 
not  been  mentioned :  it  is  the  Kiufi^  against 
Goffe,  in  1  Lef .  189.  It  was  moved  to  amend 
an  information  of  perjury.  Ai»d  it  was  ruled, 
that  they  should  give  notice  of  the  things  to 
be  amended,  to  the  defendant  \\  and  he  to  shew 
eause  why  it  should  not  be  amended  :  for,  the 
€>>urt  said,  '  it  might  be  amended.'  The 
case  of  the  King  againa  Charles  worth  was  a 
▼ery  strong  one :  tor,  the  defendant  must  have 
been  acquitted ;  and  yet  that  amendment  was 
made  without  payment  of  costs,  and  without 
liberty  to  plead  de  novo. 
■  Indictments,  being  upon  oath,  cannot  he 
amended. f  But  informations  may  be  amended ; 
because  they  are  declarations  for  the  king, 
%  Yiner  394,  title  Amendment  and  Jeofails, 
y1. 13. 12  Mod.  329.  The  King  airainst  Lewis, 
^  Mod.  281.  1  Stra.  185,  Rex  v.  Nixon. 

It  is  clear,  therefore,  that  informatioDs  may 
be  amended,  at  common -law. 

As  to  their  being  amended  by  a  judge  at 
chambers — it  is,  most  certainly,  the  practice. 
^on  constat  *  when  it  begun  :'  but  it  seems  to 
bave  been  exercised  time  out  of  mind;  and 
that  the  business  of  the  Court  could  not  be  done 
without  it.  The  business  done  at  cbaml)ers  is 
the  most  irksome  part  of  the  office  of  a  judge : 
but  it  is  greatly  for  the  benefit  of  the  subject, 
•od  tends  to  the  advancement  and  expedition  of 
JQstice.  It  arises  from  the  overflowing  of  the 
business  of  the  Court ;  which  cannot  be  .all 
transacted  in-  court.  The  order  of  a  judge  is 
subject  to  an  "appeal  to  the  Court:  but  if  ac- 
quiesced under,  it  is  as  valid  as  any  act  of  the 
Conrt    It  is  common,  to  apply  to  the  Court, 

*  to  discharge  a  judge's  order :'  but  the  very 
coarse  of  applying  to  the  Court,  <  to  discharge 
the  order  of  a  judge,  made  at  chambers,'  sup- 
ports the  proceeding;  and  shews  that  the  order 
18  valid  as  to  its  efrect,  if  it  be  not  discharged. 
Indeed,  if  it  becomes  necessary  to  inforce  it  by 
attachment,  there  must  be  a  motion  *  to  make 
it  a  rnle  of  Court'  The  validity  of  a  judge's 
order  can  be  impeached  only  two  ways :  either 
by  appealing  to  the  Court,  to  set  it  aside ;  or,  if 
amde  in  vacation,  by  applying  in  the  next 
term,  to  set  aside  the  proceedings  that  have 
been  had  nnder  it.    Now,  this  order  was  made 

•  ^ide  6  Mod.  274,  382, 283.  See  it  in  this 
Collection,  vol.  14,  p.  1095. 

f  Contr.  Yin.  Amendment,  (T.  a.)  1.  8, 
irfaich  is  not  law,  though  small  mistakes  in  the 
entries  of  proceedings  on  indictments  are 
amendable,  Com.  Dig.  tttla  AmeadiDenti  8 
Car.  1. 
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in  Tseation.  The  defendant  might  have  de* 
dined  going  to  trial,  and  might  have  moved^ 
in  the  next  term,  '  to  set  aside  the  verdict.' 
But  he  acquiesced,  and  went  to  trial. 

The  noateriality  of  this  amendment  is  not  itt 
any  degree  equal  to  many  of  those  that  wera 
made  in  the  cases  that  have  been  cited.  Tlie 
defence  was,  indeed,  made  easier  thereby  :  for, 
the  word  *  tenor'  imports  a  literal  copy.*  It 
eoald  not  vary  the  nature  of  the  defence :  tha 
proof  lay  upon  the  crown.  If  the  defendant 
fiad  had  any  objection  to  the  alteration,  he 
should  have  made  no  defence  at  the  trial :  that 
would  have  been  a  consistent  condnct.  But 
as  be  did  make  a  defence,  he  has  acquiesced  ia 
it.  And  yet,  if  he  had  made  no  defence  at  the 
trial,  the  verdict  nevertheless  would  have  stood : 
f<>r,  it  could  not  bave  been  set  aside,  unless  the 
order  was  a  bad  one ;  which  it  now  clearly  ap- 
pears, <  that  it  was  not.'  Theoefore  it  ought  to 
be  supported  by  the  Court. 

This  is  a  motion  for  a  new  trial,  afWr  a  seriea 
of  proceedings  upon  it.  The  Couit  bave  indeed 
spontaneously  relaxed  their  own  rule,  ip  order 
to  giv^e  an  opportunity  of  having  this  matter 
fully  and  fairly  argued  and  considered  :  which 
I  am  glad' of ;  but  I  hope,  it  will  not  be  made 
a  prec^ent. 

Mr.  Justice  ilftoa.-— I  entireljr  concur  with 
my  lord  and  my  brother  Yates,  in  discharging 
these  rules.  I  think,  the  iuiportance  of  this 
case  does  not  consist  in  the  nature  of  it ;  but  ia 
the  noise  and  clamour  that  it  has  occasioned, 
and  the  misrepresentations  that  have  been 
thrown  out  to  the  public,  of  the  conduct  of  tha 
jodgea  in  the  course  of  the  proceedings  in  it ; 
who  have  been  very  unjustly  charged  witb 
being  induced  to  it  by  partial  motives. 

In  the  case  of  the  Queen  and  Norton,  reported 
in  lord  Fortescue's  Re)M»rts  2^3,  the  Court 
agreed  that  it  is  a  general  rule,  *  to  amend  in- 
formations at  any  time,  even  just  before  trial  :* 
but  then  it  must  not  make  the  inforumtion  dif- 
ferent. And,  to  be  sure,  it  ought  not :  for,  it 
would  make  adifierent  defence.  In  the  case 
•f  Rush  and  Seymour,  10  Mod.  88,  it  is  said» 
*  that  statutes  of  amendment  extend  only  lo 
pleadings  of  record ;  and  that  plvadiugt,  while- 
in  paper,  are  amendable  by  common  law  ;  and 
that  It  is  a  motion  that  the  Court  cannot  re« 
fuse:  but  they  may  refuse  it,  if  the  party  de* 
siring  it  refuse  to  pay  costs,  or  the  amendment 
desired  should  amount  to  a  new  plea.'  And  as 
to  the  practice,  it  was  almost  of  course,  where 
the  amendment  made  no  alteration  in  the  de<- 
fence.  Where  it  altered  the  defence,  then  it 
was  upon  terms.  There  is  nothing  that  1  ever 
looked  upon  as  so  plain. 

Then  as  to  doing  it  at  chamliers-^-the  prac- 
tice of  the  Court  has  been  always  so.  The 
bosiuess  done  at  chambers  is  become  an  im  - 
mense  load  upon  the  judges,'and  is  exceedingly 
troublesome  to  them :  but  it  is  the  practice,  the 
custom  of  the  Court;  and  therefore,  the  law  of 


WWMM 


4C 


•  Sm  SdL  «61. 


1 123]         4—10  GEORGE  III. 

the  land.  And  what  has  been  done  by  the 
judi^  at  chambers,  io  the  present  case,  has 
beeii  rightly  done :  if  it  had  not,  1  should  have 
bad  no  scruple  in  overturning  it.  But  here  is 
not  the  least  colour  for  that :  the  order  is  justi- 
fied by  a  vast  number  of  precedents.  1  am 
glad,  that  it  has  been  thus  fully  discussed  ;  to 
convince  the  great  number  of  persons  that  I 
see  attending  here,  that  judges  have  acted  in 
this  case,  as  tliey  do  in  all  others;  and  that 
there  is  no  sort  of  ground  for  the  scandalous  in- 
timations that  have  been  industriously  propa- 
gated, of  their  having  been  influenced  by 
partial  or  impro|>er  motives. 

Mr.  Justice  Willet  concurred  in  both  points. 

He  deckired  himself  to  be  clearly  of  opinion, 
that  during  the  vacancy  of  the  office  of  the 
king's  attorney-general  (which  was  the  present 
case),  the  power  of  the  attorney- general  de- 
volves upon  the  solicitor- general  for  the  time 
being.  Consequently,  this  information  w«s 
regularly  and  properly  exhibited. 

As  to  the  order  for  the  amendment  of  the  in- 
fbrmation — he  held  it  to  be  justified  by  an  un- 
interrupted series  of  precedents,  from  the  time 
of  W.  3,  at  least.  And  as  the  order  was  right, 
he  saw  no  ground  for  the  obloquy  that  had  Men 
thrown  upon  the  nohle  person  who  made  it. 
It  makes  no  alteration  in  the  charge :  it  makes 
no  alteration  in  the  defence.  No  objection 
was  made  to  it:  no  advantage  was  taken 
of  it.  It  was  acquiesced  in:  and  the  cause 
went  on  to  trial.  Jt  is  authorized  by  several - 
cases,  and  by  a  great  number  of  precedents  for 
naoy  years  backward.  He  grounded  his  opi- 
nion, he  said,  upon  the  chain  and  series  of  pre- 
cedents for  near  a  centory  past.* 

He  concurred  therefore  with  his  lordship  and 
liis  brothers,  that  both  roles  be  dischargad. 

The  Court  unanimously  ordered  both  these 
Rules  to  be  discharged. 

Serjeant  Glynn  thereupon  moved,  That  the 
present  proceedings  might  be  entered  upon  re- 
cord, that  the  defendant  might  have  opportu- 
nity uf  applying  to  another  jurisdiction. 

The  Court  told  him,  they  could  not  go  out 

of  the  usual  and  ordinary  method  and  course  of 

»  — - 

*  See  in  this  Collection,  vpl.  7,  pp.  1365  ei 
$eq»  a  curious  instance  of  an  alteration  in  an 
information  after  plea  pleaded,  and  apparently 
without  any  judicial  order. 

In  Steel  v.  Sowerby,  6  Term  Rep.  171,  lord 
Kenyon  said,  «^  That  the  Court  has  the  power 
to  amend  as  long  as  the  proceedings  are  in 
paper,  in  criminal  as  well  as  civil  proceedings, 
oas  not  been  doubted  since  the  case  of  R.  v. 
Wilkes.  That  was  not  the  first  time  in  which 
such  an  amendment  was  made;  and  though 
that  proceeding  was  considered  by  some  per- 
4  sons  i^s  influenced  by  improper  motives,  1  have 
great  reason  to  believe  that  those,  who  objected 
Io  the  amendment,  thought  in  their  private 
rooms,  that  there  was  no  pretenoe  for  the  ob- 
jection." *^ 
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proceeding :  every  thing  must  be  done  in  this 
case,  in  the  same  manner  as  in  all  other  pio- 
ceedings  of  the  like  kind. 

Mr.  Attorney- General  then  moved  for  lord 
Mansfield's  Report  of  the  evidence  (the  csuies 
having  been  tried  before  bis  lordship,  at  Nisi 
Prius). 

Whereupon,  aAer  the  records  of  the  eoo* 
victions  had  been  read,  lord  Mansfield  reported 
the  evidence  in  each  cause. 

The  Attorney >  General  and  the  Serjeant  msds 
their  respective  observations  upon  the  evideaoe 
re))orted. 

,  Mr.  Wilkes  then  applied  for  the  sentenct  of 
the  Court. 

The  Court  told  him,  it  wm  necessary  to  take 
some  time  to  consider  of  it :  the  constant  ooom 
is  so.  They  promised  to  do  it  without  delay ; 
and  to  give  Mr.  Wilkes  notice,  when  they  wen 
ready  :  hut,  at  present,  they  bad  not  bad  the 
least  conference  together  about  the  punisb* 
ment ;  nor  could  they,  without  great  inpro- 
priety,  have  had  any,  before  they  had  beard  all 
the  ai^nments. 

Serjeant  Glynn  then  hinted  at  his  diest'i 
being  bailed  in  the  mean  time. 

But  the  Court  toid  him,  be  Imew  that  csoM 
not  be. 

The  defendant  wasremanded  to  the  costodj 
of  the  Marshal. 

IWWoy,  Jun€  17, 1768. 

The  Court  declared  their  intention  of  giving 
final  judgment  to-morrow ;  and  ordered  tbattfai 
defendant  should  be  brought  up  accordingly. 

Saturdmyi^  June  18. 

Mr.  Justice  Yates  (as  aeeond  judge)  pns 
nounoed  the  aenteiice  of  the  Court  in  eseh 
oause;  viz. 

*  On  the  Information  for  the  North  Britoo, 

<  N*  45,  a  fine  of  500/.  and  imprisonment  for 
'  ten  calendar  months,  and  till  the  fine  be  paid: 

<  on  the  other  Information,  500/.  fine ;  and  ia- 
'  prisonment  for  twelve  calendar  months  after 

*  the  expiration  of  the.  former  ten ;  and  to  fiod 

*  security  for  his  good  behaviour  for  seven 

<  years,  himself  in  1,000/.  and  two  sureties  io 

<  500/.  each ;  and  to  be  remanded,  till  the  fiae 

*  should  be  paid  and  such  security  given.' 

Mr.  Wilkfc  desired,  that  bis  fiirmer  ioipn- 
sonment  might  be  considered  in  the  pim»b« 
ment  now  inflicted  upon  him. 

The  Court  assured  him  *  that  it  bad  been  ss; 
and  that  they  had  fully  couaidered  all  cireanH 
stances,  both  for  him  and  against  him.' 

Serjeant  Glynn  then  desired,  that  Mr.  Wilksi 
might  have  the  benefit  of  a  Writ  of  £nw  is 
the  House  of  Lords. 

Lord  Mansfield  ansircied,  that  this  Csuit 
could  not  give  any  particular  directions  abooC 
that  matter:  he  must  apply  to  the  Atlsqiej* 
General.  And  he  added,  that  if  Mr.  Attorosgr^ 
General  would  take  his  advice,  he  shooidgife^ 
it  the  moment  it  was  applied  fbr» 
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Mr.  Attorney-General  said,  be  certaiDljr 
•hould  fgnni  it  immediately. 

Mr.  Wilkes  then  desired,  that  it  taiiiUi  be 
pat  into  such  a  method,  as  that  he  mii(bt  have 
the  advantage  of  ohjecUog,  in  the  House  of 
Lords,  to  the  alterations  made  in  the  record  by 
lord  Mansfield  at  his  lordship's  own  honse. 

Lord  Mansfield  told  him,  that  tlie  Court 
eould  not  alter  the  law. 

Mr.  Wilkes  replied,  that  be  did  not  wish  the 
bw  to  be  altered. 

Lord  Mansfield. — It  is  impossible  to  alter  it 
in  any  particniar  case :  the  same  course  must 
be  taken  in  this  case  as  is  usual  in  others  of 
Ibe  like  kind.  The  defendant's  counsel  would 
•ivise  him,  bis  lordship  said,  what  were  the 
proper  steps  for  hira  to  take,  in  order  to  have 
the  opinion  of  the  House  of  Lords. 

The  defendant  was  remanded. 

The  Rules  were  drawn  up  in  these  words: 

**  Saturday  next  aAer  fifteen  days  from  the 
lay  of  the  Holy  Trinity,  in  the  eighth  year  of 
kug  Geoiige  the  third."  [18th  June,  1768.] 


**  The  defendant  being  brought 
%ittu^ha  h^>^  into  court  in  custmly  of  the 
^vu^siib  Marshal  of  the  Marshalsea  of  this 
Court,  by  virtue  of  a  rule  of  this  Court, 
and  beiDg  eonvieled  of  certain  trespasses 
contempts  and  grand  misdemeanors,  in  print- 
ing and  pnblisbing  •  seditious  and  scanda- 
kus  libel,  intitled  «Tbe  North  Briton,  N"" 
45,*  whereof  he  is  impeached,  k  is  ordered 
Ibat  be  tbe  said  defendant,  for  bis  offences 
4ibresaid,  do  pay  a  fine  to  our  sorereign  lord 
the  king,  of  fire  hundred  pounds  of  lawful 
■Mney  of  Great  Britain :  and  it  is  further  or- 
dered, that  lie  the  said  defendant  be  imprisoned 
Ml  tbe  custody  of  the  said  marshal  for  the  space 
ef  ten  calendar  months  now  next  ensuing.  And 
il  is  lastly  ordered,  that  the  aaid  defendant  be 
BOW  remanded  to  the  custody  of  the  aaid  mar- 
ibal,  to  be  by  him  kept  in  sate  custody,  in  exe- 
cution of  the  judgment  aforesaid,  and  until  be 
•hall  have  paid  the  said  fine.-^n  the  mo- 
tbn  ef  Mr.  Attorney-General.— By  the  Court. 

nenme  *^  '^^  defendant  being  brought 

2^  tte  here  into  court,  in  custody  of  the 
Marshal  of  the  Marshalsea  of  this 
Csnrt,  by  virtue  of  a  rule  of  this  Court ;  and 
being  convicted  of  certain  trespasses  contempts 
^  grand  misdemeanours,  in  printing  and  pub- 
lisbiDgan  obscene  and  impious  Ubel,  intitled 
I  An  Essay  on  Woman,'  and  other  impious 
kbels  in  the  information  in  that  behalf  speci- 
1^,  whereof  he  is  impeached ;  and  having 
^  been  oonvicted  of  certain  other  trespasses 
ttntempts  and  misdemeanours,  for  printing 
^  pnblishinff  a  certain  other  libel,  intitled 
•The  North  Briton,  N»  45,'  for  which  he 
batb  this  day  been  sentenced,  and  ordered  by 
WIS  Court  to  pay  a  fine  of  five  hundred  pounds, 
M-to  be  imprisoned  in  the  custmly  of  the  said 
jBttrsbal  for  tbe  space  of  ten  calendar  months ; 
*  ^  iww  ordered  bj  this  Court,  that  tbe  jaid 


defendanti  for  his  trespasses  contempts  and 
misdemeanours  first  abovementioued,  in  print* 
ing  and  imblishing  tbe  said  obscene  and  impious 
libels,  (to  pay  a  further  fine  to  our  sovereiurQ 
lord  the  king,  of  five  hundred  pounds  of  law« 
ful  money  of  Great  Britain ;  and  that  the 
said  defendant  be  further  imprisoned  in  tbe 
custody  of  tbe  said  marshal,  for  the  space  of 
•twelve  calendar  months,  to  he  computed  from 
and  after  tbe  determination  of  his  atoresaid  im- 
prisonment for  printing  and  publi»hiiig  (he  said 
other  libef  intitled  *  The  North  Briton,  N*'  45.' 
And  it  is  further  ordered,  that  he  the  said  de- 
fendant shall  give  security  for  his  good  be- 
haviour, for  the  space  of  seven  years,  to  be 
computed  from  and  after  the  end  and  expira- 
tion of  the  said  twelve  calendar  months  to  bo 
computed  as  aforesaid;  to  wit,  himself,  the 
said  defendant,  in  the  sum  of  one  thousand 
pounds,  wiih  two  sufficient  sureties,  in  fivo 
nnndred  pounds  each.  And  it  is  lastly  ordered, 
that  he  the  said  defendant  be  now  remanded  to 
the  custody  of  the  said  marshal,  to  be  by  him 
kept  in  safe  custody,  in  execution  of  this  judg- 
ment, and  until  he  shall  have  paid  tbe  said  fino 
and  given  such  security  as  aforesaid. — On  the 
motion  of  Mr.  Attorney-General. — By  the 
Court." 

Afterwards  a  writ  of  error*  was  brought,  re- 

*  As  to  the  right  to  a  writ  of  error  in  crimi- 
nal cases,  see  in  this  Collection  the  Case  of 
Nairne  and  Ogilvie,  a.  j>.  1765 :  and  those  of 
sir  TfaoDMS  Armstrong,  and  Asbby  and  White, 
as  there  referred  to :  see  also  more  particular- 
ly Mr.  Hargrave'a  Collection  on  the  subject, 
(Juridical  Arguments  and  Collections,  vol.  1,  p. 
403,)  wherein  that  most  learned  lawyer  de- 
duces from  a  review  of  the  cases  and  authori« 
ties  on  the  question,  whether  a  writ  of  error  ia 
criminal  cases  is  a  writ  of  right  or  of  favor, 
these  conclusions,  viz. 

1.  '<  That  long  previously  to  tbe  reign  of 
queen  Anne,  there  were  opinions  in  favor  of  con- 
sidering writs  of  error,  even  in  treason  ami 
felony,  as  writs  of  right;  particularly  the 
opinion  of  lord  chief  justice  Wray,  in  the 
King's -bench  in  the  reign  of  queen  Elizabeth, 
an  approbation  of  that  opinion  by  lord  Coke, 
with  a  resolution  of  the  Houiie  of  Commons  in 
1689,'  declaratory  of  their  sense  of  tbe  law  ac* 
cordingly. 

S.  **  That,  consequently  tbe  idea  of  its  pre* 
viously  being  a  perfect  novelty,  to  consider 
writs  of  error  in  any  criminal  case  as  writs  of 
right,  seems  to  be  a  mistake  founded  on  not 
having  sufficiently  attended  to  the  history  of 
the  subject. 

3.  '*  That,  in  the  reign  of  queen  Anne,  there 
is  a  resolution  of  ten  judges  out  of  twelve  de- 
livered in  parliament,  declaratory  of  the  abso- 
lute right  to  a  writ  ef  error  in  all  criminal 
cases,  except  treason  and  felony. 

4.  '*  That  iu  the  same  reign,  there  is  a  reso* 
lution  of  the  I^rds  after  hearing  the  judges, 
declaring  the  abaolute  right  of  the  su^e^t  It 
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tnrDablein  parliament,  upon  each  ju<)^ent: 
%iid  both  judgments  were  affirmed,  as  follows— 

Die  Luna.  16^  Januarii,  1769. 
.  Couosel  havin||r  been  folly  heard  to  arflfue  the 
errors  assigned  iu  these  causes,  the  following 
Qupstioos  were  pot  to  the  Judges — 

*  Whether  an  information  file!  by  the  king's 

*  solicitor-general,  during  the  vacancy  of  the 
'  office  of  the  king's  attorney -general,  is  good 

*  in  law  ?' 

*  VVhether,  in  such  a  case,  it  is  necessary  in 
«  point  of  law,  to  a?er  upon  the  record,  thai  the 

*  atiorney-geoeral\i  office  was  Tacant?' 

Upon  the  second  record^- 

*  Whether    a   judgment  of  imprisonment 
•against  a  defendant,  to  commence  from  and 

*  after  the  determination  of  an  imprisonroetil 

*  to  which  he  was  before  sentenced  for  another 

*  offence,  is  good  in  law  ?' 

Whereupon  the  lord  chief  justice  of  the  court 
•f  Common  Pleas,  (sir  John  Eardley  Wilmot) 
havmg  conferred  with  the  rest  of  the  judges 
present,    delivered    their  unanimous  Opioion  I 
opoo  the  said  Questions,  with  their  Reasons  as 

lOiiOM'S  2 

Ab  to  the  first  Question : 

^   We  think  this  information,  to  filed,  is  ffood 
m  law.  '      • 


Case  of  John  Wilkeif  esq. 


\\m 


a  writ  of  error  in  all  criminal  cases,  without  so 
»uch  as  one  exception. 

5.  /'That,  since  the  reign  of  qtieen  Anne, 
the  right  ol  the  suhject  to  a  writ  of  error,  in 
crimmal  cases  under  treason  and  felonV,  has 
heen  recognized  in  WeMminster-hall  by  some 
judges,  wit.  out  contradiction  from  the  rest. 

6.  **  That  lord  Mansfield  qualifies  the' right  to 
a  writ  of  a  error  in  misdemeanors,  by  explaining 
^he  writ  to  be  not  abmlutely  of  course,  but  only 
claimable  as  a  right  on  probable  error  shewn. 

7.  **  That  whether  lord  Mansfield's  qualifi- 
cation of  the  right  to  a  writ  of  error  in  misde- 
ineanois  is  adopted  by  other  judges,  or  is  his 
lordship's  particular  opinion,  is  not  discoverable 
at  present," 

It  is  to  be  hoped  that  ere  long  the  world  will 
be  favored  with  a  more  copious  investigation  of 
Uie  subject  in  Mr.  Hargrave's  »*  Jurisconsult 
^xercuatmn;"  as  I  shall  have  occasion  to  men- 
tion in  a  note  to  the  case  of  Nairne  and  Ogilvie. 

Note.  In  a  letter  from  sir  ConsUntine 
Phipp»,  (see  concerning  him,  vol.  15,  p.  228  ) 
to  Dean  8wift,  dated  January  U,  1730-21,  the 
vriter  says,  "  The  last  term  I  sjjoke  to  Mr. 
Attorney  General,  [sir  Robert  Ravmond,  after- 
wards lord  chief  justice]  about  it,"  [the  case 
«<  Waters,  the  dean's  printer,  who  it  appears 
iiad  been  convicted  upon  a  prosecution,  for  pub* 
lishing  the  •  Proposal  tor  the  universal  Use 
of  Irish  Manufactures']  •*  but  he  told  me  he 
could  not  tyrant  a  writ  of  error  in  a  criminal 
case  without  direction  from  the  king."  See 
fiwifi's  Works,  vol.  16,  p.  «33,  12iim>  edition  of 


By  our"  constitution,  the  king  is  entraated 
with  the  prosecution  of  all  crimes  whkb  dis- 
turb the  peace  and  order  of  society.  He  sot- 
tains  the  person  of  the  whole  community,  for 
the  resenting  and  punishing  of  all  oflleDoct 
which  affect  the  community ;  and  for  that  le^ 
son,  all  proceedings  '  ad  vindictam  et  pee- 
*  nam'  are  called  in  the  law,  the  pleas  or  suits 
of  the  crown ;  and  in  capital  crimes,  these  soitt 
of  the  crown  must  be  founded  upon  tbeaoeutt- 
tion  of  a  grand  jury  ;  but  in  all  inferior  crtmet, 
an  information  hy  th§4ling,  or  the  crown,  di* 
rected  by  the  King's- bench,  is  equivaleot  to 
the  accusation  of  a  grand  jury,  and  the  prs- 
ceedings  upon  it  are  as  legally  ibnnded ;  thii 
ia  solemnly  settled  and  admitted.  Asiadid- 
ments  and  informations,  fpranted  by  the  King's* 
bench,  are  the  king's  suits,  and  imder  hit  cob« 
troul ;  informations,  filed  by  bis  attorney-gene- 
ral are  most .  emphatically  his  suits,  becaius 
they  are  the  immediate  emanations  of  bis  wiU 
and  pleasure.  They  are  no  more  the  soits^cf 
the  attorney  general  than  ipdictments  aie  ths 
suits  of  the  grand  jury. 

Indictments  and  informations  are  both  the 
voices  of  those  eutrosted  by  tbeconstitntiaiit* 
awaken  criminal  jurisdiction,  and  to  put  it  uito 
motion.  Who  are  those  persons  entrusted f 
A  grand  jury  for  all  crimes ;  the  King's-bcneb, 
as  well  as  a  grand  jury,  for  nusdemeaiMm  of 
magnitude. 

An  information,  brought  by  the  tttomv^ 
general  for  a  misdemeanor,  is  aa  much  the  suit 
of  the  king,  as  actions,  brought  by  attomiesr 
are  the  actions  of  their  clients,  and  nol 
of  the  attornies  who  bring  them. 

'  The  king  sues  by  his  attorney,',  or  *  ik$ 
'  attoruey  sues  lor  the  king,'  are  only  diffecwl 
forma  of  expressing  the  same  thing.  It  it 
equally  good  either  way,  as  appears  by  tki 
cases  in  3  Lev.  82,  and  d  Keb.  127;  and  M 
legal  reason,  but  good  '  manners  and  deoenqr^ 
as  lord  Hale  calls  it,  have  given  the  preferaiee 
of  one  form  to  another.  It  ia  the  king,  wboy 
by  bis  attorney,  gires  the  Court  to  undentind 
and  be  informed  of  the  fact  complained  of. 

Before  the  sUtute,  4 and  5  W.  and  M.  c.  Itf, 
every  private  man  might  lay  his  complaist 
before  the  court  as  the  king's  complainant ;  thia 
was  abused,  and  was  checked  by  the  statutes 
but  it  left  all  other  uiformationa  as  they  were. 
What  were  then  the  king's  iofonnationsf  Hii 
right,  of  '  informing'  the  Court,  was  not  sob- 
jected  to  the  check  which  the  act  set  apoo  Ibt 
right  of  individuals. 

The  legislature  trosted  the  king  as  Hie  great 
constitutional  guardian  of  the  peace  of 'the  so* 
ciety.  The  mere  soggestion  of  an  indi? idoal 
was  too  slight;  he  was  under  no  oatb.  Tba 
king  is  imder  the  most  aolemn  sanction  in 
every  part  of  his  great  oflice;  and  it  is  wise 
not  to  contronl  it :  be  is  not  lo  be  pot  on  a  kf^ 
with  the  meanest  of  his  subjects : 

The  arsaing  that  the  attorney  general  ooiy» 
and  no  other  i^oer,  was  entrusted  by  tbe  can* 
stitutton  to  sue  for  the  king,  either  ctviliyor 
orimiiudly,  is  a  fiuidaiiieiitai  viitakt.    w 
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attorney  general  is  entrusted  by  tbe  king,  nnd 
not  by  tbe  constitution ;  it  is  the  king  who  is 
entrusted  by  the  constitution. 

Tbe  great  abilities  of  the  persons  appointed 
to  this  office  hare  made  it  6gare  high  in  tbe 
imagination,  and  annexed  ideas  to  it  which  do 
not  belong  to  it ;  for  he  is  but  an  attorney, 
though  to  the  king,  and  in  no  other  or  different 
relation  to  him  than  every  other  attorney  is  to 
hts  employer ;  and  it  is  by  degrees  that  he  hath 
mttained  to  that  rank  which  he  now  holds  io  tbe 
law. 

I  find  DO  traces  of  such  an  officer  for  cen- 
tories  after  the  conquest;  and  that  great  anti- 
quarian, Spelman,  under  the  word  '  Serviens 
«  ad  Legem,'  considers  him,  upon  the  authori- 
ty of  passages  cited  out  of  Bracton,  as  the 
S^reat  officer  for  pleas  of  the  crown,  and  thinks 
the  king  had  a  seijeant  in  erery  county  for  that 
purpose ;  and  in  the  proclamations  made  eren 
«t  tbis  day,  before  any  criminal  trial  begins, 
tbe  king's  seijeant  is  mentioned,  even  before 
the  attorney ;  and  tbe  5tb  Edward  9,  c.  13, 
which  gires  an  arerment  against  the  sheriff's 
TClum  of  imprisonment  in  cases  of  outlawry 
•t  the  king's  suit,  mentions  the  king's  Serjeant 
before  tbe  attorney,  and  subjoins  '  or  any  that 

*  will  sue  for  the  king ;'  which  is  a  strong  in- 
'  dication  that  the  king's  suits  were  hot  con* 

aidered  as  then  appropriated  to  bis  attorney ; 
and  be  had  not  then  so  much  as  the  name  of 

*  attorney  general,'  which  means  no  iQore  than 
the  person  generally  employed  to  sue  and  de- 
fend for  the  king,  exactly  in  tbe  same  manner 
WM  the  peraon  generally  employed  by  your 
lordships,  io  yoursnits,  is  called  your  lord> 
•hips'  attorney,  without  putting  the  addition  of 

*  |S«oeral'  to  it ;  and  the  suits  instituted  by  the 
Icug's  attorney,  or  by  your  lordships'  at- 
imey,  are  both  instituted,  either  by  special 
mad  particular  directions,  or  under  a  general 
authority,  whi^h  is  equiralent  to  a  particular 
dtreetion  for  eTery  particular  suit :  and  a  suit 
instituted  by  the  attomey*fi^enera1,  is  entitled 

the  King  and ,  and  the  jury  are  sworn 

between  the  King  and  — -^,  m  the  same 
manner  as  in  suits  between  private  indiriduals. 
Whether  the  king,  when  there  is  an  attorney  or 
•olfcitor-general,  might,  by  one  of  his  Serjeants, 
or  by  his  solicitor,  when  there  is  an  attorney, 
DOW  file  either  a  civil  or  criminal  information, 
it  is  not  necessary  to  determine ;  but  tbe  pas- 
sage, cited  out  of  tbe  Harleian  manuscript, 
does  not  decide  io  the  negative ;  for  the  first 
part,  in  Henry  the  eighth's  time,  orders  tbe 
king^s  solicitor  to  stop  one  prosecution  and 
commence  another.  The  office  of  attorney 
general  was  either  vacant  or  full  at  thai  time. 
If  vacant,  it  proves  the  solicitor  stands  in  bis 
place:  if  full,  it  proves  that  by  particular 
order,  tba  king's  suit  is  not  inseparably  at- 
tached to  the  office  of  tbe  king's  attorney. 

The  latter  part  of  the  passage,  containing 
the  resolution  of  the  1st  and  3d  James  1,  is 
«niy  the  adjustment  of  a  dispute  between  the 
attorney  general  and  the  king's  serjeant,  whe- 
ther the  king's  Serjeant  could  institute  a  luit  so 


as  to  privilege  it  with  respect  to  fees,  &c.  in 
the  oniinary  course  of  proceeding;  and  it  was 
determined  to  belong  to  tbe  attorney  general, 
in  opposition  to  the  Serjeant's  claim :  but  it 
does  not  follow  fronx  tbence,  that  tbe  Wing,  if 
he  had  pleased,  might  not  have  empowered 
one  of  hik  own  serjeauts  to  have  commenced 
it:  and  a  special  antecedent  direction  could  not 
be  necesssary;  for  if  tbe  kinif  afterwards 
avows  the  suit,  and  pursues  it,  it  is  a  principle 
and  maxim  that  *  omnia  rati- habit  io  mandato 
sequiparatur  \\  but  there  is  no  occasion  in  this 
ease  to  have  any  recourse  to  such  a  ratifica- 
tion ;  for  the  solicitor  general  is  the  *^  secun- 
darius  attomatus ;"  and  as  the  courts  take  no- 
tice judicially  of  the  attorney  general,  when 
there  is  one,  they  take  notice  of  the  solicitor 
general,  as  standing  in  his  place,  when  there  is 
none.  He  is  a  known  and  sworn  officer  of 
tbe  crown,  as  much  as  the  attorney;  and,*ia 
the  vacancy  of  that  office,  does  every  act,  and 
executes  every  branch  of  it.  But,  whether  it 
be  the  one  or  the  other,  they  only  echo  ihe 
king's  complaint,  and  his  application  to  the 
court  to  act  upon  it.  When  tbe  attorney  dies 
or  is  removed,  must  the  great  criminal  juris- 
diction of  this  kingdom,  in  his  department,  be 
suspended,  till  another  is  appointed  ?  It  is  said 
the  king  may  appoint  one.  But  it  is  a  matter 
of  great  deliberation  and  infinite  consequence  to 
have  a  person  possessed  of  all  the  qualities  ne- 
cessary for  that  office.  Where  is  it  to  be  found, 
that,  in  that  interval,  the  noblest  branch  of  the 
king's  regal  office  becomes  inactive,  and  tbe 
subject's  right  to  protection  is  in  abeyance? 
There  is  no  such  absurdity  to  be  found  in  the 
law ;  and  an  hiatut  in  government  is  so  de- 
tested and  abhorred,  that  tbe  law  sa>'s,'  <  the 
king  never  dies,'  that  there  may  never  be  a 
*  cesser'  of  regal  functions  for  a  moment ; 
but  if  this  whimsical  conceit  were  to  take 
place,  the  de^th,  or  removal  of  the  attorney 
general,  would  suspend  one  of  those  functions, 
though  there  was^no  demise  at  all.  That  the 
office  of  attorney  general  devolves  upon  tbe 
solicitor,  is  proved  by  such  a  chain  of  authori- 
ties, as  can  leave  no  doubt  in  any  man's  mind 
upon  tbis  question. 

A  course  of  precedents  and  judicial  pro- 
ceedings in  courts  of  justice,  make  the  law; 
it  would  be  endless  to  cite  cases  upon  it. 
A  course  of  practice  for  a  few  years  tiai 
been  held  to  controul  an  act  of  parliament. 
The  case  of  Bewdley  corporation,  in  the 
12th  queen  Anne,  1  P.  Williams,  207.  Be- 
fore  tbe  4th  and  6th  of  queen  Anne,  juries 
v<ere  to  come  out  of  the  hundred  of  that 
place  where  the  action  arose.  This  was  at- 
tended with  many  inconveniences.  That  law 
directed  that  the  jury  should  come  out  of  tbe 
body  of  the  county  ;  but  a  practice  had  pre- 
vailed in  the  Crown -office,  to  award  the 
<  Venire  de  Vicineto,'  as  before  the  act.  It  was 
referred  to  all  tbe  judges.  Tbeir  unanimous 
opinion  was  delivered  by  Parker,  chief  jus- 
tice.  The  constant  practice  and  precedents  both 
ia  tb«  Crown-office  and  Exchequer,   beioic 
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'  de  VlciDeto ;'  they  established  the  prtctice, 
and  said,  '  to  make  a  contrary  resolation  in 

*  this  Case,  would  be,  in  some  measure,  to  over- 

*  turn  the  justice  of  the  nation  for  sereral  years 

*  past'  There  was  an  interval  of  jfive  or  six 
years  in  that  case— but  here  there  is  near  a 
century. 

The  KiofT  and  the  earl  of  Devon,  Easter, 
9  Ja.  S.*  Though  the  information  was  filed 
by  the  altoruey  genera],  it  was  taken  up  by  the 
solicitor  general,  and  shews  the  same  powers. 
Proceedings  were  brought  up  into  this  court, 
to  found  a  complaint  upon  ;  out  there  was  no 
writ  of  error.  The  judgment  was  never  re- 
versed. There  was  not  the  least  complaint. 
This  House  acted  upon  it.  This  is  a  recogni- 
tion of  his  authority. 

[Here  the  Chief  Justice  stated  many  eases  in 
the  Exchequer,  Chancery,  and  King's-bench  ; 
and  particularly,  the  Queen  and  Lawson, 
Easter,  7th  of  queen  Anne,  which  was  an  in- 
formation exhibited  in  the  Exchequer  by  sir 
James  Montague,  *  solicitor  general,*  and 
where  the  judgment  was  affirmed  by  lord 
Cowper,  Holt  and  Treby.] 

The  attorney  general  is  no  more  a  sworn 
officer  of  the  Kinjg;'8-bench  than  the  solicttor 
general. 


Case  of  John  Wilkes^  etf. 
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A%  to  the  Sd  Question : 

The  inserting  the  vacancy  of  the  office  of 
attorney  general  in  the  record  sometimes,  and 
at  other  times  omitting  it,  shews  it  was  thought 
a  matter  of  indifference.  There  are  more  cri- 
minal informations  in  the  Exchequer,  without 
those  words  than  with  them.  At  most  it  could 
be  <V)1y  an  irregularity,  which  would  not  make 
the  information  void ;  because  it  is  the  king's 
suit,  and  the  Court  is  well  founded  in  opening 
their  jurisdiction  upon  it ;  all  irregularities 
must  be  challenged  in  time,  and  if  not  chal- 
lenged, are  waived ;  and  the  pleading  and 
a^ing  to  trial  are  clearly  a  waiver,  if  there  had 
NMen  any  weight  at  all  in  this  objection  ;  but 
we  think  there  is  none.    In  this  case,  the  in- 

*  Middlesex.— InfbrmatioD  filed  bjr  mr  Ro- 
bert Sawyer,  '  attorney  general,'  agamst  Wil- 
liam earl  of  Devon,  states,  that  he  on  the  S4th 
April,  3  J.  3,  vi  et  armis,  at  the  eity  ef  West- 
minster, in  Middlesex,  within  the  palace  of  our 
lord  the  Idag  there,  to  wit,  in  Whitehall,  (the 
king  being  then  abiding  in  the  said  palace)  one 
Thomas  Colepepper,  esq.,  then  andihere  in  the 
peace  of  God,  and  our  said  lord  the  king,  did 
provoke  and  chaRenge  to  fight  with  him  the 
•aid  William  earl  of  Devon,  with  iatentioalo 
kill  and  murder  him  the  said  TbooMs,  &e. 

Plea. — And  now  (that  is  to  say)  on  Friday, 
next  after  the  morrow  of  the  Ascension  ef  our 
Lord,  in  this  same  term,  before  oor  k>rd  the 
king  at  Westminster,  conses  as  well  sir  Thomas 
Powis,  knight,  *  solicitor  general'  of  the  said 
king,  who,  for  onr  said  lord  the  king,  now  pro- 
•ecutes  in  his  proper  person,  as  the  said  Wil- 
liam earl  of  Devon,  in  his  proper  pcfBOB  ;  and 
the  said  carl  says,  4cc» 


formation,  though  filed  by  the  solicitor,  ii 
brought  into  court  by  the  attorney,  who  irw 
the  same  person  who  filed  it.  By  so  doing,  he 
has  adopted  it;  and  it  is  become  bis  infor- 
mation to  every  intent  and  purpose  whalM« 
ever. 

When  filed — process — when  broop^ht  IdIo 
Court — read  over  and  charged  with  it.  It  is 
now  done  by  the  officer— but  it  is  ibr  the  at* 
tome  v.  If  there  was  any  foundation— it 
shoufd  have  been  objected  to  then,  if  notyil 
must  be  considered  as  waived. 


OotheSdOaestion: 

We  are  of  opinion  that  the  defendant,  bdsf 
convicted  of  two  offences,  it  was  neoesaary 
that  two  judgments  should  be  pronounced,  ois 
upon  each  imbrmation. 

^  Fine  and  imprisonment,  or  other  oomral  fo* 
nishment,  may  be  awarded  for  such  offences  as 
are  contained  m  these  informations. 

The  kind,  and  the  quantity,  are  left  by  tiM 
law  to  tho  discrctidi  of  tke  Court,  which 
passes  the  sentence;  and  that  discretion  is  n- 
gulated  by  the  nature  of  the  offence,  ui 
the  circnmstanoes  which  aggravate  and  exte^ 
Boate  it ;  by  the  state  and  conditioo  of  the  ds- 
linquent,  and  the  imprisonment  he  has  alrsidy 
suffered:  and  that  discretion  is  alfraysexsiw 
cised  with  that  lenity  and  oompassioo  whish 
do  so  eminently  distingaisb  the  administratisB 
of  criminal  justice  in  this  kingdom. 

Thataouad  discretion  led  the  Court  tofiss 
and  imprisonment,  as  the  proper  and  adeoosts 
punishment  for  these  offences.  A  very  wr^ 
fine  might  have  amounted  lo  perpetual  impno 
sonment:  averysoMdl  fine  must  necessarily 
have  produced  a  prolongatioQ  of  the  imprison* 
ment.  By  mixing  them  together,  the  kcsn 
edge  of  each  is  taken  off,  and  the  ceoseqocaea 
of  a  large  fine,  or  a  very  long  inprisonmcali 
carefully  avoided. 

A  fine  of  500/.  and  ten  months  ioqirisBa* 
ment,  is  the  puDbbmoDt  for  the  treasoosUs 
libel ;  a  fine  or  500/.  and  twelvo  months  in* 
]irisoomeut,  to  commence  from  the  detcmioa- 
tion  of  the  former  imprisooRMBt,  is  the  murislH 
ment  for  the  blasphemous  libel.  The  ob|eetioa 
is,  that  the  aentenoe  for  the  blasphemous  liksl 
is  erroneous,  becaose  tlie  punishment  is  not  la 
take  place  till  another  punishment  is  coded, 
either  by  effiuxion  of  tinoe  or  other  sooner  de- 
termination of  it;  which  may  be  by  a  reveml 
of  that  jodgmeot,  or  the  king's  pahlon ;  sad 
that  all  judgments  are  to  take  imasediate effect, 
and  not  to  commence  *  in  futaro.'  In  geoeftiy 
the  kmgoage  of  all  judgments  for  oflfenoes,  re* 
speots  Uietimeof  giving  the  judgment;  thou|[h 
the  punishment,  directed  to  be  iaflicted,  is  in 
no  case  indicted  imoDediately  ;  and  in  masy 
cases,  the  judgment  directs  the  punishment  to 
bo  *  in  future,'  and  must  be  so  aeoordiag  to 
the  oatmre  of  the  punishment. 

In  petit  larceny— to  be  whipt  three  ntirket 
days  sucoessively — to  set  a  man  in  the  pillory 
three  times,  at  a  week's  or  a  month'sdistanoe— 
to  find  seoarity  for  good  bebavioor  fren  tbo 
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CBil  of  a  oertatn  ioiprisonmeDty  or  aa  ttnoertain 
ooe,  as  those  imprisoameiita  are,  where  a  fine 
is  to  be  paid. 

lo  treasoos  and  felontefr— a  certain  known 
jadgment,  which  cannot  be  departed  from, 
▼iz.  in  the  present  tense  of  the  subjunctife  pas- 
site  :  but  in  misdeineanors,  where  punishment 
is  discretionary,  the  limitation^  as  to  time, 
seems  only  to  oe,. that  the  punishmeBt  shall 
take  place  before  a  total  dismission  of  the 
party :  a  punishment  shall  not  bang  over  a 
m&n's  bead  when  he  has  been  oooe  disdiarged ; 
that  is  properly  a  ponishment  '  in  future.' 
But  whilst  he  remains  under  a  state  of  punish- 
ment, whilst  he  is  suffering  one  part  of  his  pn- 
ntshment,  he  is  yery  properly  tiie  object  of  a 
different  kind  of  punishment  to  take  place 
daring  the  continuance  of  the  former,  or  im- 
mediately after  the  end  of  il.  And  every  case 
of  this  kind  must  depend  upon  the  peculiar 
tircomstances  which  attend  it. 

In  this  case,  it  must  be  assumed,  that 
fine  and  imprisonment  were  the  proper  kind 
of  punishment  to  be  inflicted  for  these  of- 
fences; because  the  Court  intrusted  by  the 
•institution  with  deciding  upon  the  pu- 
nishment, has  said  so.  The  facts  and  cir- 
cumstances which  guided  their  judgment, 
in  that  respect,  are  not  before  your  lord- 
•hips.  They  bear  a  report  of  the  trial,  and  af- 
fidavits of  every  fact  which  aggravates  or  alle- 
viates the  offence;  and  therefore  your  lord- 
ships must  now  proceed  upon  a  supposition, 
that  fine  and  imprisonment  were  the  adequate 
MDishments  to  be  inflicted  for  each  offence. 
You  will  be  disposed  to  say  and  to  think  so,  be- 
cauve  they  are  the  mildest  and  gentlest  punish- 
ments. 

The  punishment  might  have  been  inflicted 
diflerent  ways. 

.1st,  By  imprisonment  for  twelve  months ; 
bat  as  he  was  already  sentenced  to  ten  months, 
it  would  have  been  only  an  imprisonment 
for  two. 

2d,  By  imprisonment  for  twenty-two  months; 
which  would,  in  effect,  have  been  for  twelve. 

But  this  would  have  been  most  grossly  un- 
jost,  because  if  the  first  judgment  should  be  re- 
vevKd,  or  be  had  been  pardoned,  he  would 
have  been  imprisoned  twenty -two  mouths, 
when  the  Coart  only  intended  an  imprisonment 
of  twelve. 

S<l,  The  Court  might  have  laid  a  flne  of 
1,000/.  with  a  short  imprisonment  for  one  of- 
fence ;  and  a  small  fine,  with  an  imprisonment 
for  twenty -two  months  for  the  other. 

This  would  have  been  equally  unjust — ^for 
the  offences  are  different,  and  have  no  relation 
to  one  another.  The  prosecutions  are  distinct, 
and  the  records  as  separate  froof  one  another 
as  if  there  had  been  two  separate  delinquents ; 
and  the  offences  on  each  record,  must  be  as  se- 

Crately  and  distinctly  estimated ;  and  though 
igment  happened  to  be  passed  at  the  same 
time  for  both  offences,  yet  the  rule  of  admea- 
f  oring  must  be  the  same  as  if  the  judgment 
kad  teen  pronounced  at  different,  timea 


Tba  pnnishment  most  be  proportioned  to  tht 
specific  offence  contained  in  the  record,  upon 
which  the  judgment  is  then  to  be  pronounced ; 
and  must  be  neither  longer  nor  shorter,  wider 
nor  narrower,  than  that  specific  ofi^nce  de* 
serves.  The  balance  ia  to  be  held  with  a 
steady  even  band ;  and  the  crime  and  the  pn» 
uisliment  are  to  counterpoise  each  other ;  and 
a  judgment  given,  or  to  be  given  against  tha 
same  person  for  a  diatinct  offence,  is  not  to  be 
thrown  into  either  acale,  to  add  an  atom  t* 
either. 

To  lay  a  fine  of  1,000/.  for  ooe  offence,  and 
twenty-two  months  imprisonment  for  the  other, 
when  the  Court  thought  a  fine  of  500/.  and  an 
imprisonment  of  ten  noonths,  was  the  proper 
and  adequate  punishment  for  ooe  offence,  and 
a  fine  of  500/.  and  an  imprisonment  of  twelv* 
months  for  the  other,  would  have  been  twisting 
the  two  offences  and  their  puniahments  toge** 
ther,  and  a  departure  from  the  first  principle  of 
distributive  justice,  wbieb  commands  all  judge* 
to  inflict  that  punishment,  and  that  punish- 
ment only,  which  they  think  commensurate 
to  the  specific  crime  before  them ;  and  it  might 
have  been  productive  of  the  same  injuatice  I 
have  already  mentioned,  viz.  the  judgment  in 
one  might  be  reversed  or  pardoned ;  and  thA 
deliiiqtient  would  then  be  subject  to  a  larger 
fine  or  a  longer  imprisonment,  than  the  Court 
intended  to  subject  him  to  for  one  of  the  o^ 
fences  only. 

We  cannot  explore  any  mode  of  sentencing 
a  man  to  imprisonment,  who  is  imprisoned  aU 
ready,  but  bv  tacking  one  imprisonment  to  th« 
other,  as  is  done  in  the  present  case. 

It  is  not  letting  the  judgmont  for  the  fir?^l  of*- 
fence  vary  the  punishment,  or  influence  the 
quantum  of  it  in  the  other ;  but  only  provide 
ing,  from  the  situation  of  the  delinqnent,  to  ef- 
fectuate the  punishment  the  Court  thoueht  bin 
crime  deserved.  It  is  shaping  the  judgment 
to  the  peculiar  circumstances  of  the  case ;  and 
the  necessity  of  postponing  the  commence- 
ment of  the  imprisonment,  under  the  second 
judgment,  arises  from  the  party's  own  guilt, 
which  had  subjected  him  to  a  present  impnson* 
ment;  and  therefore  the  question  really  ia. 
Whether  a  man  under  a  sentence  of  imnri^ 
sonment  for  one  offence,  can  be  sentenced  to 
be  imprisoned  again  for  another  offence  ?  If 
he  can,  this  is  the  only  form  by  which  it  can  be 
done  consistent  with  justice.  If  it  cannot  be 
done,  then  in  all  ofieooes  whch  are  punisb-' 
able  only  by  fine  and  imprisonment,  if  a  man 
has  committed  twenty,  and  has  been  sentenced 
to  imprisonment  fur  ooe  of  them,  he  must  be 
fined  for  all  the  rest,  which  will  amount  to  per« 
petual  imprisonment  with  nine  parts  in  ten  of 
the  people  most  likely  to  commit  such  offences : 
or  an  imprisonment  must  be  directed  for  every 
oflence  afUr  the  first,  inadequate  and  dispro* 
portionate  to  it. 

For  suppose  twenty  ofiences  of  the  same 
malignity,  and  meriting  exactly  the  same 
punishments — if  six  months  imprisonment  were 
the  punisiunent  directed  for  the  first  offiencei 
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the  KcoDd  must  be  twelve  moDths :  and,  pro-* 
ceeding  prugreseively,  the  tweotieth  mast  be 
teD  years :  and  thus  six  months  aod  ten  years 
will  be  the  pauishment  for  olfeoces  which  ouj^ht 
to  have  been  punished  exactly  alike.  Or,  it  it 
be  an  offence  where  whippingr  or  pillory  might 
be  inflicted,  the  alternative  of  a  moderate  im- 
prisonment will  not  be  in  the  power  of  the 
Court  to  inflict ;  but  they  will  be  under  the 
necessity  of  laying  a  large  fine,  or  directing 
«ne  of  the  other  severe  corporal  punishments. 

Ib  Dr.  Bonham's  case,  8  Co.  107.  The 
charter  granted  by  king  Henry  8,  confirmed 
by  an  act  of  14  Hen.  8,  c.  5,  gives  the  censors 
of  the  College  of  Physicians  a  power  to  punish 
physicians  for  a  mal  and  insufficient  adminis- 
tration of  physic,  by  amercement,  imprison- 
ment, &c. 

Dr.  Bonham  was  convened,  examined,  and 
found  insufficient  by  the  censors.  He  was 
amerced  5/.  to  be  paid  at  their  next  meeting : 
and  '  deinceps  abstineret,  etc.  qnoas^ue  in- 

*  ventus  fuerit  snfficiens  sub  poena  conjiciendi 

*  in  carcerem,  si  in  premissis  delinqueret.' 

He  persevered  to  practise,  and  they  sum- 
moned Urn  again.  He  made  default.  The 
censors  ordered  him  to  be  arrested,  and  after- 
wards he  came  before  them,  aod  being  asked 
to  submit  to  their  authority,  he  refused  :  and 
they  committed  him,  aod  awarded  that  be 
should  continue  in  gaol  till  they  released  him. 

It  appears  from  this  case,  1st,  That  he  was 
under  no  prior  sentence  of  imprisonment,  as 
here. 

2dly,  That  after  the  jddgment  of  bis  insuf- 
ficiency, he  was  dismissed,  with  a  threat  of 
imprisonment  only ;  and  was  afterwards  com- 
mitted to  prison  tor  not  submitting  to  their  au- 
thority. 

Whereas  the  delinquent  here  was  never 
dismissed,  nor  out  of  custody,  for  a  moment. 

Sdly,  It  was  a  special  power  and  authority 
of  a  very  singular  and  despotic  nature,  com- 
mitted to  private  persons,  and  therefore  to  be 
executed  strictly:  and  when  they  are  em- 
powered to  imprison,  if  they  find  a  person  in- 
sufficient, the  punishment  must  immediately 
follow  the  judgment;  because,  if  suspended  a 
day, it  might  be suspendeda year.  If  totally 
dismissed,  and  the  party  is  at  liberty,  the  power 
over  him  is  determined. 

So  in  the  case  of  the  27th  of  Henry  7,  Y. 
B.  on  the  statute  of  Westminster  2d,  Id  Ed- 
ward 1,  c.  11. ;  if  bailiffs,  &c.  are  found  in 
arrear,    *  arrestentur  corpora   eorum,  et  per 

*  testimonium  auditorum  ejusdem  compoti,  mit- 

*  tantur  et  liberentur  proximse  Goabe  Dommi 

*  Regis  in  partibus  illis.' 

No  time  was  limited ;  they  must  commit 
immediately. — In  that  case,  it  was  contended 
on  the  plea,  that  he  had  been  at  large ;  and 
then  their  power  over  him  was  determined,  and 
so  that  what  they  did  after,  was  toriiut.  It 
was  a  special  power  and  authority,  to  be  exer- 
cised strictly ;  and  therefore  held  that  the 
commitment  must  be  to  the  next  gaol,  whether 
in  the  county  or  not :  and  if  fabe  imprison- 


ment was  brooght  against  auditors,  they  most 
shew  that  tbey  pursued  their  power.  And  the 
same  answer  applies  to  the  other  cases  opos 
the  statutes  of  torcible  entries. 

[He  then  cited  various  other  precedent!, 
particularly  the  case  of  the  King  and  Dtlton, 
3  Geo.  ],  1716,  in  which  the  first  judf^meot 
was  given  in  July  preceding,  upon  an  iodict- 
ment  for  seditious  words  against  the  king:  and 
the  punishment  was  a  fine  of  twenty-five  marb 
and  commitment  for  one  year,  and  to  Bod 
sureties  for  three  years.  There  was  a  second 
conviction,  in  July«  of  a  like  offence,  aod  judg- 
ment of  a  fine  of  twenty-five  marks  and  eon- 
mitment  '  pro  spacio  unius  annt  inte^^  post 

*  expirationem   prior.    Judic.    imprisonamenL 

*  versus  eum  nuper  adjudicatum.'*] 

In  Answer  to  the  Questions  therefore  pro- 
posed by  your  lordships,  our  unanimous  Opinioi 
is: 

Ist,  That  an  information  filed  by  the  kinff^i 
solicitor  general,  during  the  vacancy  of  Un 
office  of  attorney  general,  is  good  io  law. 

Sdly,  That  in  such  a  case,  it  is  not  oeeet- 
sary,  \n  point  of  law,  to  aver  upon  the  record 
that  the  attorney  general's  office  was  vacant. 

Sdly,  That  a  judgment  of  imprisonmeot 
against  a  defendant,  to  commence  from  and 
after  the  determination  of  an  imprisoomeDt  to 
which  he  was  before  sentenced  for  aootiier  sf- 
fence,  is  good  in  law.* 

Whereupon  it  was  ordered  and  adiodgcd, 
That  the  Judgments  of  the  Court  of  kinj^'i- 
bench  be  affirmed.f 

On  Wednesday  the  7th  of  February,  1770, 

Mr.  Davenport  moved  thai  the  defeodani 
might  be  brought  lip,  either  into  court  witbio 
this  term,  6r  before  a  judge  at  chambers  afier 
the  end  of  it,  to  enter  into  the  recognisance  re- 
quired of  him  by  the  abovementioned  rule  of 
court :  for,  his  imprisonment  will  ood  npoo  a 
day  which  does  not  fall  within  any  tern; 
namely,  upon  Easter  Tuesday  next. 

The  Court  told  him,  they  had  thought  of  this 
already ;  and  they  conceived  the  best  method, 
would  be,  to  make  a  rule  for  his  entering  into 
the  recognizance  before  the  marshal,  or  some 
other  justice  of  the  peace  for  the  county  of 
Surrey. 

And  accordingly,  they  ordered  socb  a  rait 
to  be  drawn  up:  which  was  done,  in  tfaciS 
words: 

Ordered,  That  at  the  ezpiratioo  of  the  im- 
prisortroent  of  the  defendant,  by  virtue  of  tbe 
judgment  of  this  Court  pronounced  sgainst  bim 
in  this  cause  on  Saturday  next  after  fifteen  days 
from  the  day  of  the  Holy  Trinity  in  the  eigbtk 

*  Concerning  a  judgment  of  imprisonm^ 
to  commence  u|k>u  the  determination  of  an  m- 
prisonnnent  awarded  for  another  offence,  set 
tbe  Case  of  lord  George  Gordon,  Term  R«P« 

t  Vide  Journals  of  the  Uooie  of  Lordii  v«» 
33,  p.  322. 
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ytar  of  fho  feiffn  of  bii  preteot  majeityi  the 
fecarity  required  by  the  aaid  judipnent  to  be 
given  by  him  the  said  defendant  for  hia  good 
fcefaaTiour  for  the  space  of  Beren  years,  to  wit, 


bimstirthe  atid  defendant  in  tbe  sum  of  1,000/. 
with  two  sufficient  sureties  in  500/.  each,  may 
be  taken  by  and  before  any  justice  of  the  peaou 
of  and  for  tbe  county  of  Sucrey. 


543.  The  Case  of  Brass  Crosbt,  esq.  Lord-Mayor  of  London,  on  a 
Commitment  by  the  House  of  Commons.  Court  of  Common- 
Pleas,  Easter  Term:  11  George  IIL  a.  p.  1771.* 

sitb  day  of  March  last,  the  said  Brass  Crosby 
was  committed  to  tbe  Tower  of  London,  by 
virtue  of  a  certain  warrant  under  tbe  band  of 
sir  Fletcher  Norton,  knight,  Speaker  of  the 
Bouse  of  Commons,  which  follows  in  these 
words :   *<  Whereas  the  House  of  Commons 
hare  this  day  adjudged,  that  Brass  Crosby, 
esq.  tbrd-mayor  of  London,  a  member  of  this 
House,  havioff  signed  a  warrant  for  tbe  com- 
mitment of  the  messengfer  of  the  House,  fbr 
having^  executed  the  warrant  of  the  Speaker, 
issued  under  the  order  of  the  House,  and  held 
the  said   messeni^er  to  bail,  is  guilty  of  ft 
brieach  of  privilege  of  the  House ;  and  where- 
as the  said  House  hath  this  day  ordered,  that 
tbe  said  Brass  Crosby,  esq.  lord  mayor  of  Lon- 
don, and  a  membrr  of  this  House,  be  for  his 
said  offence  committed  to  the  Tower  of  Lon- 
don :    these  are  therefore  to  require^ou  to  re- 
ceire  into  vour  custody  the  body  of  the  said 
Brass  Crosby,  esq.  and  him  m^^Iy  keep  during 
the  pleasure  of  the  said  House,  for  which  ihw 
shall  he  your  sufficient  warrant.    Given  under 
my  hand,  the  S5th  day  of  March,  17  7 1.'* 
And  that  this  was  the  cause  of  the  oaptioa 
and  detention  of  tbe  said  Brass  Crosby,  in 
the  prison  aforesaid :  the  body  of  which  aaid 
Brass  Ccosby  be  hath  here  ready,  as  by  the 
said  writ  he  was  commanded,  Ace.     Where- 
upon, the  premises  being  seen,  and  fully  ex- 
amined and  understood  by  the  justices  here,  it 
seemeth  to  the  said  justices  here,  that  the 
aforesaid  cause  of  commitment  of  the  said 
Brass  Crosby,  esq.  to  the  king's  prison  of  tbe 
Tower  of  London  aforesaid,  in  the  return  above 
specified,  is  good  and  sufficient  in  law  to  de» 
tain  the  said  Brass  Crosby,  esq.  in  the  prison 
aforesaid  :    therefore  tbe  said  Brass '  Crosby, 
esq.  is  by  the  Court  here  remanded  to  the 
Tower  of  London,  &c. 


[This  Case  is  from  Mr.  Seijeant  Wibon's  Re- 
'  ports,  3  Wils.  188.  The  history  of  the 
transactions  of  which  this  Case  was  a 
branch,  with  the  proceedings  of  the  House 
of  Commons,  the  reader  may  possess  him- 
self of,  by  resoiliDg  to  the  Annual  Register 
for  1771,  and  the  New  Parliamentary  His- 
tory for  the  same  year.  Upon  refusal  of 
the  Court  of  Common  Pleas  to  discharge 
tbe  Lord  Mayor,  the  Court  of  Exchequer 
was  moved  for  a  Habeas  Corpus ;  and  the 
Case  was  argued  by  counsel  on  a  like  return 
to  that  Court :  but  the  application  there  also 
lailed  of  success,  and  the  Lord  Mayor  was 
remanded.}']' 

±  HE  lieutenant  of  the  Tower  of  London  was 
commanded  to  have  before  the  justices  of  the 
b^ch  here,  the  body  of  Brass  Crosbv,  esq. 
lord  mayor  of  London,  by  him  detained  in  the 
king's  prison,  in  the  Tower  of  London,  by 
whatsover  name  he  was  called,  together  with 
the  day,  and  cause  of  his  caption  and  deten- 
tion, on  Monday  next,  after* three  weeks  from 
Saster-day ;  that  tbe  said  justices  seeing  tbe 
cause,  might  do  that  which  of  right,  and  ac- 
cording to  the  law  and  custom  of  England, 
•nght  to  be  done;    and  further  to  do  and  re- 
ceive what  the  same  justices  here  should  then 
consider  in  that  behalf.    And  now  here,  at  this 
day,  (to  wit)  Monday  next,  April  tS,  1771, 
aAer  three  weeks  from  Easter^ay,  in  this  term 
cometh  the  said  Brass  Crosby,  i^  bis  proper 
person,  under  the  custody  of  Charies  Rains- 
nird,  esq.  deputy-lieutenant  of  the  Tower  of 
lionfkMi,  brought  to  the  bar  here ;  and  the  said 
deputy 4ientenant  then  here  retumeth,  that  be- 
iof^  the  coming  of  the  said  writ,  (to  wit)  on  tbe 


*  See  9  Blackn.  754. 

f  See  the  proceedings  against  Richard 
Thompson,  clerk,  for  a  hip^h  misdemeanor 
•gainst  tbe  privilege  of  parliament,  vof.  8,  p. 
i,  and  the  matter  subjoined  to  that  Case  :  see 
also  Mr.  Hars^rave's  learned  opinions  concerning 
the  cases  of  the  commitments  of  the  honour- 
able Simon  Butler  and  Mr.  Oliver  Bond  by  the 
Irish  House  of  Lords  in  1793,  and  of  Mr. 
Perrr  by  the  British  House  of  Lords  in  1798, 
published  in  his  Juridical  Arguments  and  Col- 
lections, vol.  1,  p.  1,  vol.  S,  p.  183. 

VOL.  XIX. 


The  Argument  for  the  ditcharge  oftkePrisoner, 

Serjeants  Glynu  and  Jephsoo  argued,  that  it 
appeared  by  the  return  of  this  Habeas  Corpus, 
that  tbe  cause  of  commitment  of  the  lord- 
mayor  to  tbe  Tower  of  London  was  insufficient 
in  law  for  the  detention  of  him  tliere ;  and 
therefore  this  Court  ought  to  discharge  him  out 
of  the  custody  of  the  lieutenant  of  tbe  Tower 
of  London. 

Here  follows  tbe  substance  of  seijeant 
Glyon's  Argument,  after  the  writ  and  return 
were  filed. 

4D 
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'  jiaj.  Gbfnn,  The  qoestion  dow  before  the 
C<>iirt,  is,  whether  it  does  not  appear  by  the 
retora  of  thie  writ,  that  the  loM-mayor  ought 
to  be  discharged ;  and  it  it  a  very  important 
and  constitutional  question  indeed. 

The  return  states,  that  Uie  imprisonment  of 
Ills  lordship  is  by  virtue  of  a  certain  warrant 
under  the  hand  of  sir  Fletcher  Norton,  knight, 
Speaker  of  the  House  of  Commons,  reciting, 
that  whereas  the  House  bad  adjudged,  that  his 
lordship  having  signed  a  warrant  for  the  com- 
mitment of  a  messenger  of  the  House,  for  hav- 
ing executed  the  warrant  of  the  Speaker,  is- 
sued under  the  order  of  the  House ;  and  held 
that  messenger  to  Iwil,  is  guiltv  of  a  breach  of 
privilege  of  the  House ;  and  also  reciting,  tliat 
the  Housa  had  ordered,  that  his  lordship,  a 
member  of  the  House,  sbould  ibr  his  said 
offence  he  committed.  So  that  it-  appears 
what  that  breach  of  privilege  \%. 

When  any  person  is  brought  to  this  bar  by 
the  king's  writ  of  Hidieas  Corpus,  the  judges 
must  look  into,  see  and  consider  the  cause  of 
his  detention,  and  are  bound  to  do  that  which 
of  right,  and  according  to  the  law  and  custom 
of  England,  ought  to  1^  done. 

Acts  done  by  the  highest  authority  are  sub- 
ject to  the  inquiry  of  tlie  courts  ki  Westmin- 
ster-hall; whosejurisdictionexteodanot  only 
to  inquire  into,  controul  and  correct  the  acts  of 
inferior,  but  also  of  co-ordinate  and  superior 
powers. 

A  breach  of  privilege  of  the  H^seof  Com- 
mons is  stated,  and  also  in  what  manner,  and 
by  what  fact  their  privilege  was  broken';  thei^e- 
forip  this  Court  must  deiernnine,  whether  the 
faot  charged  is  by  Jav«»  a  contempt  or  breach  of 
privilege.  When  it  is  retoroecl,  that  a  person 
was  committed  by  any  other  court  in  this  ball, 
iir  a  contempt  generally^  without  s|»ecifying 
the  fact  or  nature  of  the  contempt,  this  Court 
cannot  inquire  in  the  matter;,  but  must  remand 
the  prisoner.  £Tery  court  of  justice  of  re- 
cord in  the  Hall,  must  necessarily  have  abso- 
lute power  to  enforce  obedience  to  their  own 
orders,  or  justice  could  not  possibly  be  admi- 
nistered to  the  king*s  subjects^  The  Hou«e  of 
Commctns  is  not  a  court  of  justice  of  record, 
finr  it.  cannot  administer  sn  oath :  it  has  a  cer- 
tain limited  jurisdiction ;  and  this  Court  must 
^udge,  whether  it  bus  not  transgressed,  and 
gone  beyond  the  bounds  of  its  jurisdiction, 
and  niust  pronounce  upon  it.  If  the  king  doth 
exercise  any  power  which  is  not  conformable 
to  law,  this  Court  will  remedy  it.  The  old  writ 
De  HomineReplegiandodid  not  comprehend 
the  mandates  of  the  king ;  but  the  Habeas 
Corpus  extendi  to  them,  and  to  all  acts  of 
power  not  conformable  to  law.  If  the  Conrt 
of  Chancery,  which  is  a  superior  court  in  civil 
causes,  should  exceed  its  jurisdiction,  and  in- 
terfere by  injunction  in  criminal  cases,  the  in- 
iVrior  court  would  determine  against  the  Court 
of  Chancery,  and  would  discharge  any  one 
from  imprisonment  whom  that  Court  should 
commit  for  disobedience  to  such  injunction. 


This  Court  must  enquire,  wbetbertbe  Hoose 
of  Commons  has  not  exceeded  its  lawful  juris- 
dietion.  The  lord  mayor  is  charged  with  a 
contempt.  The  question  is,  whether  be  is 
guilty  of  a  contempt ;  that  is  to  say,  whether 
the  fact  charged  upon  him  amounts  by  Uw  tQ 
a  contempt.  The  House  of  Commons  makes 
an  order  for  committing  a  printer,  and  tbit 
order  expresses  who  shall  take  him  into  custody, 
oamdy,  the  Serjeant,  or  deputy  seijefot  tt 
arms  of  the  House.  The  printer  is  taken  ialo 
custody  by  a  messenger,  within  the  city  of 
London;  be  complains  to  the  lord  mayor;  wbs 
examines  into  his  complaint,  proceeds  judieiil- 
ly,  and  according  to  law ;  and  after  such  eu- 
roination,  according  to  tlie  be|t  of  his  jodflftneot, 
is  of  opinion,  that  the  warrant  of  sir  Fletciicr 
Norton  does  not  justify  the  taking  the  printer 
into  custody  by  a  messenger  of  the  House,  ia 
'the  city  ot  Londj^n,  How  does  this  interfere 
with  the  lawful  lurisdiction  of  the  House  of 
Commons ;  and  how  does  it  exceed  the  Uwfiil 
jurisdiction  of  the  lord-mayor,  witbin  tbe  city 
of  London  ?  The  jurisdictitm  of  the  Hooie 
must  be  limited  to  some  particular  objects:  tbe 
claim  of  an  unlimited  power  in  this  country  is 
absurd;  and  destroys  itself.  In  the  great  qnes- 
tion,  in  Ashby  and  White,*  about  theAyleslNny 
men,  we  find,  that  in  a  conference  betweea  tbe 
Lords  and  Commons,  it  waa  agreed,  that  tbe 
Commons  cannot,  by  any  vote  or  resolution  of 
their  own,  assume  or  acquire  any  new  juris- 
diction  or  privilege.  Here  is  a  warrant  under 
tbe  hand  of  sir  Fletcher  Norton,  speaker.  Sir 
Fletcher  Norton  has  no  personal  sutbofity  to 
commit  whom  he  pleases.  The  Speaker,  tf 
such,  has  no  official  authoritv.  Whatevertu- 
thurity  he  can  have,  must  Be  merely  as  tbe 
instrument  of  Uie  House  of  Commons :  ^^ 
act  can  be  valid  only  by  the  onter  of  tbe  BoQis. 
Out  that  the  warrant  is  made  contrary  to  tbe 
order  of  the  House,  appears  to  this  Court  by  tbe 
return  of  the  Habeas  Corpus;  consequently, 
the  Speaker  having  no  authority  of  bis  own, 
and  the  warrant  being  contrary  to  tlie  order, 
tbe  same  is  invalid.  The  messenger  ezecoted 
tbe  warrant  ia  the  city  :  the  S|)eaker  bad  no 
authority  to  empower  him  to  execute  it  in  tbe 
city  of  London.     Tbe  House  of  Cooimons 


lord 


have  not  an  unlimited  rarisdictioo ;  the  lora 
mayor  was  thereibre  obliged  to  examine,  wbe- 
ther  the  aol  of  power  exerted  by  them  wiwio 
the  city,  was  within  their  jurisdiction.  TJ« 
printer  bad  been  charged  with  piiniiog  tM 
apeeches  of  some  mem^rs  of  the  House,  \» 
which  be  was  ordereil  to  be  taken  into  ess- 
toily .  The  lord-mayor  thought  tbe  House  of 
Commons  had  no  right  to  order  the  P""/*'v; 
be  taken  into  custody  by  their  messenger  in  w 
city  of  London,  and  that  tbe  pri«^.  ^"^^  "f! 
to  be  committed  fbr  tbe  act  wiUi  which  be  ww 
charged.  There  is  nothing  to  be  V^^^^^ 
favour  of  this  proceeding  of  the  H<>«^.  "J 
Commons,  but  their  assumed  ^^^^^ 
power.     Now  it  would  totally  destroy  »»  _ 

•  See  the  Case,  ?ol.  14,  P- fi^** 
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beiie6t«  and  the  ?ery  end  orthe  Habeas  Cor- 
pus, if  the  transcendeocy  of  any  power  what- 
ever coaM  blind  the  eyes  of  a  court  of  justice, 
and  (irerent  their  enquiry  into  its  acts.  Such  a 
decision  by  judges  sworn  to  administer  faith- 
fully the  laws,  would  he  fatal  to  erery  thinp- 
that  18  worth  preserring  in  our  boosted  consti- 
tntion,  and  would  leave  the  unhappy  subjects 
ef  this  conntiy  in  a  sute  much  worse  than  a 
stale  of  savage  nature.  The  great  chief  justice 
Holt  was  clearly  of  opinion,  and  held  it  for  good 
law,  that  if  it  appeared  upon  the  face  of  the  re- 
turn of  a  Habeas  Corpus,  that  what  the  House 
of  Commons  called  a  contempt,  was  not  by  law 
acootemply  the  person  committed  for  it  must  be 
discharged::  that  the  privileges  of  the  House 
ef  Comnons  are  part  of  the  law  of  the  land, 
and  therefore  the  courts  here  must  take  notice 
of  them  incidentally  :  and  though  this  was  the 
opinion  pf  a  single  judge  against  three  others, 
yet  it  was  agraed  to  and  supported  by  the 
'  Boose  of  Lords,  who,  in  those  days,  remembered 
that  they  were  the  hereditary  ffuardians  of  the 
people.*  Again— Holt  held,  that  the  order  of 
the  House  or  Commons  forbidding  any  one  to 
seek  or  pursue  a  legal  remedy  against  ib^r 
orders,  was  illegal  and  naught ;  and  boldly  said 
so :  and  acconiiagly  he  was  of  opinion,  that 
the  persons  committed  for  contempt  of  that 
order  ought  to  'have  been  discharged  ;  though 
the  three  other  judges  were  of  a  contrary  opi- 
nion; and  the  persons  were  remanded  to 
Newgate.-]*  Upon  petition  to  the  queen,  a 
writ  of  error  was  allowed,  and  brought ;  and 
before  it  was  argued,  the  parliament  for  good 
ressons  was  dissolved :  but  I  will  venture  tA 
ssy,  if  it  had  been  argued,  there  would  have 
been  judgnient  given  by  the  House  of  Lords 
aocordiog  to  Holt^s  opimon.  If  the  lex  et 
amtueludo  parUamenti,  or  whioh  we  hesr  so 
much  and  know  so  little,  be  indeed  a  part  of  the 
law  of  the  land>  the  judges  -are  bound  to  take 
notice  of  it,  and  to  decide  upon  it,  as  they  do 
njfMio  every  other  part  of  the  law.  It  has  been 
ssiri,  that  lord  chief  justice  Holt  was  single 
in  fajs  opinion ;  nevertheless,  1  may  venture  to 
say^  that  hb  opinion,  in  the  judraent  of  every 
honest  and  unprejudiced  mind,  wiH  not  •  be 
found  light  in  the  scale,  against  that  of  the 
three  other  judges.  He  was  single:  but  he 
had  tmtb  and  mtegrity  with  him,  as  well 
ss  the  strongest  arguments  on  his  side,  which 
the  conference  with  the  Lords  demonstrated  ; 
trg^nments  which  have  never  yet  been,  and 
which  cannot  now  he  answered.    The  other 


three  jod^  differing  in  opinion  from  him,  there 
was  a  wnt  of  error  (as  L  said  before)  granted, 
Rturnafalein  parliament ;  and  if  the  temper  of 
tbetlsMs  would  have  permitted  it  to  have  been 
prooeedcfd  in,  and  the  parliament  had  not  been 
then  dissolved,  it  may  easily  be  collected,  from 
.|heaigmnents  «bove  Deferred  to,  that  it  wouM 
have  bad  fiom  theLords  a  mostsolemn  and  just 
deebion. 

L.  C.  J.  De  Grgy.    Brother  Glynn,  that 
*  SLd,lUym,  958,        f  ^^^  ^^^^* 
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writ  of  error,  yon  mention,  was  nefer  hraught 
before  theLords. 

Serjeant  Glynn,  It  is  true,  my  lord,  it  was 
never  brought  directly  in  question  before  them ; 
because  doubts  were  started,  whelh^  it  was  a 
writ  of  right  or  of  favour,  which  might  be  re- 
fused by  the  particularoffioer.  This  occasion- 
ed a  petition  to  the  queen,  who  in  answer  to 
the  petition  f^a^d,  she  was  come  to  a  resolution 
to  grant  a  writ  of  error,  because  slie  was  de- 
sirous to  have  the  matter  of  law  settled,  for 
the  good  of  kfiT  subjects :  but  unhappily  for  us^ 
the  particular  circumstances  of  those  tiroes 
prevented  it;  and  the  parliament  was  dis^ 
solved. 

L.  C.  J«  De  Gretf,  In  all  cases,  except  trea- 
son and  felony,  1  think  awritof  error  is  granta- 
ble  of  right.  The  4wo  Houses  addressed  tha 
queen  for  diflerent  purposes.  The  Lords  said, 
it  was  time  enough  to  decide  upon  the  writ 
of  error,  when  it  came  before  them. 

Seijeant  Glynn,  My  lord,  itis  for  that  reason 
I  said,  1  -collect  it  from  other  arguments  which 
make  itxvery  reasonable  to  suppose,  that  the 
snl^ect  would  have  bad  satisfaction  and  redress 
from  the  decision  of  the  House  of  Lords. 

Thequ^tion  at  present  is,  whether  this  Court 
has  not  uower  to  examine  into  the  jurisdictioo 
of  the  House  of  Comnums  ?  I  submit  it,  with 
deference  to  the  Court,  that  you  have  lawful 
power  to  enquire,  whether  the  House  of  Cora^ 
mens  had  any  jurisdiction  in  this  case,  and 
that  their  privileges  are  not  to  he  supposed  so 
transoendent  and  mystical,  as  to  exclu4ie  aU 
enquiry.  My  lord,  f  deny  that  themayor'is 
actu  a  breach  of  privilege  of4he  House  of 
Commons.  The  lord-mayor  was  in  ftill  pos- 
session of  jurisdiction  in  the  «ase ;   he  iwaa 


obliged  to  d^ide  upon  the.question  before  him  ; 
he  was  obliged  to  form  an  opinion  upon  a  case 
within  his  jurisdiction.  Shall  his  opinion  he 
adjudged  a  contempt  Pis  this  the  law  of  the 
land ;  that  when  different  courts,  havingjuris- 
diotioo-of  .tbeaame  nature,  differ  in  -their  de- 
cisions, they  are  guilty  of  contempts  on^  against 
the  other,  and  may  ie  punished  for  such  con- 
tempts f  It  is  no  contempt  in  me,  a  private 
man,  lo  have  an  opinion  different  from  the 
greatest  authorities  in  this  kingdom.  It  was 
the  lord-mayor's  opinion  4ipon  the  case  befora 
him ;  he  was  hound  by  bis  oath  to  act  pur* 
suant  to  that  opinion  ;  It  was  his  bounden  -duty 
to  act  acoordingly :  ha  would  have  been  per- 
jured, if,  out  of  reapeet  for  any  persons,  he  had 
not  obeyed  the  call  of  his  conscience.  It  was 
no  crime  for  him  to  entertain  the  opinion. 
£ntertaining  it,  he  was  bound  to  declare  it,  and 
it  was  his  duty  to  act  in  consequence  of  it.  The 
conscientious  act  of  a  magistrate,  within  tha 
limits  of  his  jurisdiction,  can  never  be  a  con- 
tempt, or  punishable.  Unless  a  magistrate  acts 
wronff  from  corrupt  motives,  he  cannot  be  pu* 
nisbed.  But  suppose  for  a  moment,  the  lord* 
mayor  did  not  act  from  his  opinion,  but  from 
some  compt  motifa^  it  is  not  tbeUonae  of 
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Glynn,  The  aoestion  now  before  the 
C^urf,  is,  whether  it  does  DOt  appear  by  the 
Mtorn  of  this  writ,  that  the  lord-mayor  ought 
to  be  discharged ;  and  it  is  a  very  important 
and  constitutional  question  indeed. 

The  return  states,  that  the  imprisonment  of 
liis  lordship  is  by  virtue  of  a  certain  warrant 
under  the  hand  of  sir  Fletcher  Norton,  knight. 
Speaker  of  the  House  of  Commons,  recitm^, 
that  whereas  the  House  bad  adjudged,  that  his 
lordship  having  signed  a  warrant  tor  the  com- 
mitment of  a  messenger  of  the  House,  for  hav- 
ing executed  the  warrant  of  the  Speaker,  is* 
sued  under  the  order  of  the  House ;  and  held 
that  messenger  to  bail,  is  guiltv  of  a  breach  of 
privilege  of  the  House ;  and  also  retiting,  tliat 
the  Housa  bad  ordered,  that  bis  lordship,  a 
member  of  the  House,  should  ibr  his  said 
offence  be  committed.  So  that  it  aftpears 
what  that  breach  of  privilege  i». 

When  any  person  is  brought  to  this  bar  by 
the  king's  writ  of  Habeas  Corpus,  the  judges 
must  look  into,  see  and  consioer  the  cause  of 
his  detention,  and  are  bound  to  do  that  which 
of  right,  and  according  to  the  law  and  custom 
of  England,  ought  to  1^  done. 

Acts  done  by  the  highest  anthorifty  are  sub- 
ject to  the  inquiry  of  tlie  courts  mi  Westmin- 
ster-hall ;  whose  jurisdiction  ezlenda  not  only 
to  inquire  into,  controul  and  correct  tbe  acts  of 
inferior,  but  also  of  co-ordinate  and  superior 
powers. 

A  breach  of  privilege  of  tbe  H^seof  Com- 
mons is  stated,  and  also  in  what  manner,  and 
by  what  fact  their  privilege  was  broken^;  tbere- 
foti$  this  Court  must  deiernnine,  whether  the 
faet  charged  is  by  law  a  contempt  or  breacli  of 
privilege.  When  it  is  returneu,  that  a  person 
was  committed  by  any  other  court  in  this  hall, 
iir  a  contempt  generally ,  without  specifying 
the  fact  or  nature  of  tbe  contempt,  thjs  Court 
cannot  inquire  in  the  matter^  but  must  remand 
the  prisoner.  £Tery  court  of  justice  of  re- 
cord in  the  Hall,  must  necessarily  have  abso- 
Into  power  to  enforce  obedience  to  their  own 
orders,  or  justice  could  not  possibly  be  admi- 
nistered to  the  king's  subjects^  The  House  of 
Cemmctns  is  not  a  court  of  justice  of  record, 
Ibr  it. cannot  administer  an  oath :  it  has  a  cer- 
tain limited  jurisdiction ;  and  this  Court  must 
^udge,  whether  it  has  not  transgressed,  and 
gone  beyond  tbe  bounds  of  its .  jurisdiction, 
and  nnust  pronounce  upon  it.  If  the  kintr  doth 
exercise  any  power  which  is  not  conformable 
tM  law,  this  Court  will  reined  v  it.  The  old  writ 
De  Homine  Replegiando  did  not  comprehend 
the  mandates  of  the  king ;  but  the  Habeas 
Corpus  extendi  to  them,  and  to  all  acts  of 
power  not  conformable  to  law.  If  the  Court 
of  Chancery,  whicb  is  a  stt|)erior  court  in  civil 
Gauges,  should  exceed  its  jurisdiction,  and  in- 
terfere by  injunction  in  criminal  cases,  the  in- 
ferior court  would  determine  against  the  Court 
of  Chancer}',  and  would  discharge  any  one 
from  iinprisonment  whom  that  Court  should 
commit  for  disobedience  to  such,  injunction. 


This  Court  most  enquire,  whether  tbe  Hoese 
of  Commons  has  not  exceeded  its  lawful  juris- 
diction.   Tbe  lord  mayor  is  charged  with  a 
contempt.     The  question    is,  whether  be  ii 
guiUy  of  a  contempt ;  that  is  to  say,  whether 
the  fact  charged  upcm  him  amounts  by  law  to  ' 
a  contempt.    The  House  of  Commons  makes 
an  order  for  committing  a  printer,  and  that- 
order  expresses  who  shall  take  him  into  cnstody, 
namely,  the  Serjeant,  or  deputy  seije^ot  at 
arms  of  the  House.    The  printer  is  taken  ioto 
custody  by  a  messenger,  within  the  city  of 
London;  be  complainsto  the  lord  mayor;  who 
examines  into  his  complaint,  proceeds  judieitl- 
ly^  and  according  to  law  ;  and  after  such  ess- 
roination,  according  to  the  beet  of  his  jodcfineot, 
is  of  opinion,  that  the  warrant  of  sir  Fletclier 
Norton  does  not  justify  the  taking  the  printer 
into  custody  by  a  messenger  of  the  House,  in 
*the  city  of  Londj^n,    How  does  this  interfera 
with  the  lawful  lurisdiction  of  the  Houk  of 
Commons ;  and  how  does  it  exceed  tbe  lawfbl 
jurisdiction  of  the  lord-mayor,  witbin  tbe  cily 
of  London  ?   The  jurisdicti«m  of  the  Hooie 
must  be  limited  to  some  particular  objects :  Uit 
claim  of  an  unlimited  power  in  this  country  ts 
absurd;  and  destroys  itself.     In  tbe  great  ones- 
tion,  in  Ashby  and  White,*  about  the  Aylesboiy 
men,  we  fino,  that  in  a  conference  between  tbe 
Lords  and  Commons,  it  was  agreed,  that  tbt 
Commons  cannot,  by  any  vote  or  resolution  of 
their  own,  assume  or  acquire  any  new  juris- 
diction or  privilege.    Here  is  a  warrant  under 
tbe  band  of  sir  Fletcher  Norton,  speaker.   Sir 
Fletcher  Norton  has  no  personal  authority  to 
commit  whom  he  pleases,    l^ie  Speaker,  as 
such,  has  no  official  autboritv.    Whatever  au- 
thority he  can  have,  must  Be  merely  ss  die 
instrument  of  the  House  of  Commons :  bis 
act  can  be  valid  only  by  the  order  of  tbe  Hooie. 
Out  that  tbe  warraut  is  made  contrary  to  tbo 
order  of  tbe  House,  appears  to  this  Court  by  tbe 
return  of  the  Habeas  Corpus;  consequently, 
the  Speaker  having  no  authority  of  bis  own, 
and  tbe  warrant  being  contrary  to  the  order, 
the  same  is  invalid.    The  messenger  execnted 
the  warrant  in  the  city  :  tbe  Sfieaker  had  no 
authority  to  empower  him  to  execute  it  in  tlie 
city  of  London.     Tbe  House  of  Commons 
have  not  an  unlimited  jurisdiction ;  the  lord 
mayor  was  therefore  obliged  to  examine,  whe- 
ther the  aol  of  power  exerted  by  them  within 
tbe  city,  was  within  their  jurisdiction.    Tbe 
printer  had  been  charged  with  printing  tbe 
speeches  of  some  members  of  tbe  House,  for 
which  he  was  ordereil  to  be  taken  into  cas' 
tody.     The  lord-mayor  thought  tbe  House  of 
Commons  had  no  right  to  order  the  printer  to 
be  taken  into  custody  by  their  messenger  in  tbe 
city  of  London,  and  that  the  printer  ought  not 
to  be  committed  fbr  the  act  with  which  be  «•* 
charged.    There  is  nothing  to  be  pretended  is 
favour  of  this  proceeding  of  the  House  ot 
Commons,  but  their   assumed   iransceodew 
power.     Now  it  wouW  totally  destroy  all  tM 

•  See  tbe  Case,  ?ol.  14,  p.  69^« 
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benefit,  aod  the  very  end  oFthe  Habeas  Cor- 
pna,  if  the  traDScendency  of  any  power  what- 
ever coaki  blind  the  eyes  of  a  court  of  justice, 
and  prevent  their  enquiry  into  its  acts.  Such  a 
decision  by  judges  swoni  to  administer  faith- 
fully the  laws,  would  be  fatal  to  erery  thing 
that  is  worth  preserring  in  our  boasted  consti- 
tntion,  and  would  leave  the  unhappy  subjects 
ef  this  coantry  in  a  state  much  wf>rse  than  a 
stale  of  savage  nature.  The  great  chief  justice 
Holt  was  clearly  of  opinion,  and  held  it  for  good 
law,  that  if  it  appeared  upon  the  face  of  the  re- 
turn of  a  Habeas  Oorpnsi  that  what  the  Hoase 
of  Commons  called  a  conteropt^  was  not  by  law 
a  contempt,  the  person  committed  for  it  must  be 
discharged-:  that  the  privileges  of  the  House 
ef  Commons  are  part  of  the  law  of  the  land, 
and  therefore  the  courts  here  must  take  notice 
of  them  incidentally  :  and  though  this  was  the 
opinion  gf  a  single  judge  against  three  others, 


yet  It  was  agreed  to  and  supported  by  the 
"  House  of  Lords,  who,  in  thosedays,  remembered 
tbai  they  were  the  hereditary  guardians  of  the 
people.*     Again— Holt  held,  that  the  order  of 
the  House  of  Commons  forbidding  anyone  to 
seek  or  pursue  a  legal  remedy  against  tb^r 
orders,  was  ille^l  and  naught ;  and  boldly  said 
so :  and  accordingly  he  was  ef  opinion,  that 
the  persons  committed  for  contempt  of  that 
order  ought  to  have  been  discharged ;   though 
the  three  other  judges  were  of  a  contrary  opi- 
nion;  and  the  persons  were   remanmd   to 
Newgate.f     Upon  petition   to  the  queen,  a 
writ  of  error  was  allowed,  and  brought ;  and 
before  it  was  argued,  the  parliament  for  good 
reasons  was  dissolved :   but  I  will  venture  t6 
ny,  if  it  had  been  argued,  there  would  have 
been  iudgment  given  ny  the  House  of  Lords 
according  to  Holt^s  opimon.    If  the  lex  et 
consiMudo  pariUmenti,  of  which  we  hear  so 
much  and  know  so  little,  be  indeed  a  part  of  the 
law  of  the  land>  the  jndffes  are  hound  to  take 
notice  of  it,  and  to  decide  upon  it»  as  they  do 
npun  every  other  port  of  the  law.    It  has  been 
^  Bind,  that  lord  chief  justice  Holt  was  single 
in  bis  opinion ;  nevertheless,  1  may  venture  to 
sayv  that  his  opinion,  in  the  judgment  of  every 
honest  and  unprejudiced  mind,   wiH  not  •  be 
ibond  liffhl  in  the  scale,  against  that  of  the 
three  other  judges.    He  was  single:    but  he 
had  troth  and  integrity   with   him,    as  well 
as  the  strongest  arguments  on  his  side,  which 
the  conference  with  the  Lords  demonstrated  ; 
argisaients  which  have  never  yet  been,  and 
which  cannot  now  be  answered.    The  other 
three  jud^  differing  in  opinion  from  him,  there 
WM  a  wnt  of  error  (as  I  said  before)  granted, 
KtumaUein  parliament ;  and  if  the  temper  of 
the  times  weald  have  permitted  it  to  have  been 
proceed^  in,  nod  the  parliament  had  not  been 
then  dismlved,  it  may  easily  be  collected,  Irom 
^theaigmnents  above  Deferred  to,  that  it  would 
'hove  bad  fiom  IheLords  a  moatsolemn  and  just 
decision. 

L.  C.  J.  De  Orey.    Brother  Glynn,  that 
*  SULlUym,  958,        f  Ibid.  IIDB, 
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writ  of  error,  yon  mention,  was  ncfer  brougJit 
before  the  Lords. 

Segeant  Glynn,  It  is  true,  my  lord,  it  was 
never  brought  directly  in  question  before  them  ; 
because  doubts  were  started,  whether  it  was  a 
writ  of  right  or  ^  favour,  which  mi((ht  be  re- 
fused by  the  particulareffioer.  Thisx>ccasion- 
ed  a  petition  to  the  queen,  who  in  answer  to 
the  petition  8aid,  she  was  come  to  a  resolution 
to  grant  a  writ  of  error,  because  she  was  de- 
sirous to  have  the  matter  of  law  settled,  for 
the  good  of  h|er  subjects :  but  unhappily  for  us, 
the  particular  circumstances  of  those  tiroes 
prevented  itj  and  the  parliament  was  dis- 
solved. 

L.  C.  J«  De  Grey,  In  all  cases,  except  trea- 
son and  felony,  1  think  a  writ  of  error  isgranta- 
ble  of  right«  The  4wo  Houses  addressed  the 
queen  for  diflerent  purposes.  The  Lords  said, 
it  was  time  enough  to  decide  upon  the  writ 
of  error,  when  it  came  before  them. 

Seijeant  Glynn,  My  lord,  itis  for  that  reason 
I  said,  1  -collect  it  from  other  arguments  which 
mske  4tN.very  reasonable  to  suppose,  that  the 
snl^ect  would  have  had  satisfaction  and  redress 
from  the  decision  of  the  House  of  Lords. 

Thequ^tion  st  present  is,  whether  this  Court 
has  not  power  to  examine  into  the  jurisdictilHi 
of  the  House  of  Commons?  I  submit  it,  with 
deference  to  the  Court,  that  yon  have  lawful 
power  to  enquire,  whether  the  Honee  of  Com-* 
mens  had  any  jurisdiction  in  this  case,  and 
that  their  privileges  are  not  to  be  supposed  so 
transoendent  and  mystical,  as  to  exclu4le  all 
enquiry.  My  lord,  I  deny  that  the  •mayor'is 
act  Lb  a  breach  of  privilege  of4he  House  of 
Commons.  The  lord-mayor  was -in  ftill  pos- 
session of  jurisdiction  in  the  «ase;  he  ^waa 
obliged  to  diecide  upon  the.question  before  him  ; 
he  was  obliged  to  rorm  an  opinion  upon  a  case 
within  his  jurisdiction.  Shall  his  opinion  be 
adjudged  a  contempt  ?  Is  this  the  law  of  the 
land ;  that  when  different  courts,  having  juris- 
diction-of  .the  «aiHe  nature,  differ  ia  ^eir  de- 
cisions, they  are  guilty  of  contempts  on^  against 
the  other,  and  may  ie  punished  for  such  con- 
tempts f  It  b  no  contempt  in  me,  a  private 
man,  to  have  an  opinion  different  from  the 
greatest  authorities  in  this  kingdom.  It  was 
the  lord-mayor's  opinion  npon  the  case  befora 
him ;  he  was  hound  by  bis  oath  to  act  pur- 
suant to  that  opinion  ;  it  was  his  bounden  -duty 
to  act  accordingly :  bo  would  have  boon  per- 
jured, if,  out  of  respect  ibr  any  persons,  he  had 
not  obeyed  the  call  of  his  conscience.  It  was 
no  crime  for  him  to  entertain  the  opinion. 
£ntertaining  it,  he  was  bound  to  declare  it,  and 
it  .was  his  duty  to  act  in  consequence  of  it.  The 
consdeations  act  of  a  magistrate,  within  the 
limits  of  his  jurisdiction,  can  never  be  a  con- 
tempt, or  punishable.  Unless  a  magistrate  acts 
wrong  from  corrupt  motives,  he  cannot  be  pu* 
wsbed.  Bat  suppose  lor  a  moment,  the  lord- 
mayor  did -not  act  from  his  opinion,  but  from 
some  corrapt  motif  a,  it  is  not  the  Uonao  of 
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CooimoDB,  bnt  a  jorji  that  mast  judge  of  it 
The  duty  of  a  magistrate  "Qifiera  widely  from 
thai  of  an  officer.  From  the  latter,  a  full  and 
ready  obedience  is  required  to  be  paid  to  the 
orders  of  the  Court  whose  officer  and  nninister 
be  is;  and  such  orders,  rightly  pursued  and 
executed  by  hini,  are  his  sufficient  justifica- 
tion :  but  the  magistrate  is  bound  by  his  oath, 
and  has  an  opinion  and  judgment  of  his  own 
which  he  must  follow ;  and  he  is  answersble 
to  the  law,  and  cannot  be  justified  for  tbe 
breach  of  his  oath  and  the  law,  by  any  order 
Or  resolution  of  the  greatest  authority. 

Your  lordships  are  now  called  upon  to  say, 
whether  the  lord- mayor  of  London,  in  a  case 
where  he  bad  inilisputable  jurisdiction,  acting 
by  his  opinion,  and  according  to  bid  oath,  is 
guilty  of  a  contempt  of  the  flonse  of  Com- 
mons, and  can  by  law  be  imprisoned. 

Serjeant  Jephson.  My  lords,  as  I  shall  ^not 
have  an  opportunity  of  answering  any  argu*- 
ment  from  the  bench,  nor  can  possibfy  know 
the  obJectioDS  vour  lordships  may  have  to  dis« 
charging  the  lord-mayor  out  of  custody,  I 
•ball  endeavour  to  anticipate  and  answer  such 
objectioDt  against  discharging  him,  as  occur  to 
me,  and  may  possibly  be  made  by  the  Court. 

The  question  is,  whether  sufficient  cause  ap- 
pears to  the  Court  upon  the  return  of  this  wnt, 
to  imprison  the  lord-mayor?  If  no  legal  cause 
Appears  for  detaining  htm  in  custody,  he  must 
be  discharged. 

1  shall  consider  the  nature,  the  return,  and 
the  consequence  of  the  writ  of  Habeas  Corpus. 
It  is  a  prerogative  writ  of  right,  to  inquire  into 
^e  cause  ot  tbe  imprisonment  of  any  of  tbe 
king's  subjects.  If  a  legal  cause  of  detention 
doth  not  appear  upon  the  return  of  the  writ, 
the  subject  must  be  discharged,  and  set  at  li- 
berty :  therefore,  if  a  legal  cause  does  not  ap- 
pear upon  the  return  of  this  writ,  the  lord- 
Viayor  must  be  discharged  oat  of  custody, 
^his  position  cannot  be  denied. 

It  appears  from  the  cases  of  sir  William 
Thicknesse,  4  Inst.  434.  Sir  William  Cbaan- 
cey,  13  Rep.  88,  and  from  fiushers  case, 
Vaugh*  135,  &c.  that  tbe  cause  of  imprison- 
ment ought  to  be  as  specifically  returned  to 
those  who  judge  upon  tbe  writ  of  Habeas 
Corpus,  as  it  did  to  those  who  first  committed 
the  party.  Again,  Bethell's  case,  1  Salk.  848, 
where  the  commitment  is  not  to  tbe  legal  and 
immediate  officer,  it  is  naught. 

Again,  Search's  case,  1  licon.  70,  where 
the  queen  had  taken  a  person  into  her  protec* 
lion,  who,  notwithstaDding,  was  arrested,  and 
the  person  arresting  committed,  and  on  a 
Habeas  Corpus  was  discharged.  See  agaiu 
Doctor  Alphonso's  case,  8  Bulst.  359»  where 
the  return  was  bad,  no  cause  being  therein 
■hewed ;  also  Thomas  Barkham's  case,  Cro. 
Car.  50r.  the  like  case,  ibid.  579.  1  RolL  Rep. 
198,  318,  Apsiey's  case,  and  Ruswell's  ease^ 
ibid.  345,  Codde's  case.  The  determinatiott  in 
^  all  the  eases  the  same :  if  the  legal  dtiarge  is 
tet  veturoed,  the  penoa  moat  be  diadiaifed. 
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The  Court  must  judge  of  tbe  oaase  of  commit*' 
meet  returued :  if  not,  why  should  tbe  writ 
command  the  return  of  the  cause  ?  The  canse 
is  returned,  that  the  Court  mav  judge,  wbethei'. 
tiie  person  is  intitled  to  his  liberty,  or  not.  It 
is  no  objection  in  this  ease,  to  my,  that  the 
House  of  Commons  having  a  power  te  earn- 
mit,  therefore  this  Court  mnst  pot  judgfe  of  tbe 
cause  of  commitment  returned;  for  this  woekl 
prove  too  much ;  because  it  would  go  to  erttj 
other  court  having  jurisdiction  to  commit. 
Suppose  the  Court  of  KJug's-bench,  which  is 
equal,  and  perhaps  superior  in  some  respect  to 
this  court,  should  commit  a  person ;  and  the 
penon  committed  should  be  oroosht  here  by 
Habeas  Corpus;  this  Court  would  certainljr 
take  notice,  and  inquire  into  the  cause  re* 
turned ;  and  if  this  Court  thought  it  not  e  suf- 
ficient cause,  wolild  discharge  the  penoe; 
otherwise,  how  would  the  end  of  bringing  tlM 
writ  of  Haheu  Corpus  be  anawerefl  ? 

It  is  no  objection  in  this  case,  to  say,  that 
the  Court  eaonot  examine  the  cavae  as  atated 
in  tbe  return,  because  the  Court  would  thee 
determine  upon  the  privileges  of  the  House  ef 
Coounons:  the  Court  must^  and  doth  fre^ 
quently  determine  upon  the  privileges  of  par- 
liament, when  they  come  incidentally  before 
them.  See  the  earl  of  Banbury's  caae,  8  Id. 
Ray m.  1847.  Salk,  518.  3Stra.987-8.  This 
Court  made  no  sort  of  hesitation  to  determine 
in  Wilkes's  case,  upon  tbe  privilege  of  pariia- 
raent.  8  Wilson  151.  Wb]^  then  should  the^ 
not  now  enter  into  this  question,  touching  the 
privilege  of  parliament  ?  In  lord  Shaftesbury  'a 
and  Mr.  M urray^s  casesi  the  returns  were  ge- 
neral, for  contempts  of  the  House,  without 
stating  the  particular  facts ;  but  the  facts  of  the 
supposed  contempt  in  this  case  appear,  which 
we  contend  cannot  by  any  legal  construction 
amount  to  a  contempt,  and  tlierefore  that  tbe 
lord  mayor  must  be  discharged.  The  Hoose 
of  Commons  having  determined  it  to  be  a  con- 
tempt, doe*  not  alter  tbe  case  :  a  faet  does  net 
become  a  contempt  by  being  recited  to  be  sncb. 
The  Court  must  consider,  whether  the  warrant 
for  my  lord  mavor's  commitment  is  the  war- 
rant of  the  Speaker  as  apeaker  of  the  Hoose 
of  Commons,  as  sir  Fletcher  Norton  may  ad 
in  a  double  cafiacity.  (Here  it  seems  there 
was  laughter.) 

L.  C.  J.    De  Grey.— Sir  Fletcher  yorton 
sigOs  himself  Speaker. 


Serj.  Jqphson, — His  signing  hknaelf  Speaker 
will  not  help  the  warrant,  if  the  cause  is  net 
sufficient ;  and  the  Court  may  rather  auppoae 
the  mistake  committed  by  sir  Fletcher  mrton 
in  his  |>rivate  csfweityi  than  by  the  Hoo^e  ef 
Commons.  Soppooe  some  fnture  ifteaker,  ef 
some  future  House  of  Commons^  ahOuM  recite 
in  his  warranty  that  the  tloum  ef  CooMnene 
hadjaiyndged  it  a  breach  of  )irivilege^  ine  eon* 
tempt,  to  sue  out  a  statute  of  bankrupt  egaimft 
one  of  their  members,  which  by  ^ ct  of  parlia- 
meutaay  one  is  permitted  to  do  ;  and  shonli  in 
ooasci|Ufe&oe  ^ooimit  a  {Ntioa  for  sick  ls||el 
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•€t :  if  th«  person  was  brought  by  writ  of  Ha- 
beas Corpcw  before  this  C^urt,  would  not  the 
Court  take  co{(iiizanoe  of  the  oomiuitmeitt  ? 
Would  they  hot  determine  it  do  brench  of  pri- 
Tilege?  Are  acts  of  parliament  of  leas  force 
than  such  a  recital  in  a  speaker's  warrailt  ? 
Soppose  a  person  is  cotninitted  by  a  similar 
warrant,  for  proceeding  accoruing  to  act  of  par- 
liament against  a  member  of  the  House  in  an 
aetioa  of  debt;  shall  he  bare  no  remedy  from 
the  laWf  which  led  him  into  the  supposed  traus- 
greasion?  Suppose  a  justice  of  peace  should 
commit  a  memoer  of  the  House  of  Commons 
for  treason,  felony,  or  breach  of  the  peace,  and 
the  apeaker's  wairant  ahoald  recite  it  to  be  a 
contempt ;  will  this  Court  say,  they  can  take 
DO  cogoieance  of  such  a  commitment  by  the 
House  of  Commdns  f  Suppose  all  the  officers 
of  this  Court  should  be  recited  in  the  speaker's 
warrant  to  be  in  contempt,  for  executing  the 
process  of  this  Court,  will  this  Court  give  no 
reoicdy  ;  and  mtfbt  this  and  every  other  court 
of  jttstioe  be  annihilated,  whenever  the  speaker'a 
warrmnt declares  all  its  officers  in  contempt? 
How  is  it  possible  to  distiogaiah  the  present 
case  from  those  I  havfe  mentioned,  if  you  must 
BOl  examine  the  cause  returned,  but  say  it  is 
sufficient  if  a  contempt  is  charged  f  Seijeant 
Hawkins,  in  his  Sd  vol.  110,  gives  us  clear 
CDongh^hia  thoughts  upon  this  subject.  He 
aajfs  there,  (among  other  things)  that  if  a  sub- 
ject sbonid  be  committed  by  either  of  the 
Houses  of  parliament,  it  cannot  be  imagined 
that  the  law,  which  favours  nothing  more  than 
the  liberty  of  the  subject,  should  give  us  a  re- 
medy against  commitments  by  the  king  him- 
self, appearib^  to  be  illegal,  and  give  us  no 
manner  of  redress  against  a  commitment  by 
our  fellow-Subjects,  equafly  appearing  to  lie 
nnwarrdnted. 

J  think  1  have  now  sufficiently  cleared  this 
case  from  all  the  oljectioos  that  can  be  brought 
against  its  being  inquired  ioto.  The  question 
tb^efore  is,  whether  on  the  return  there  ap- 
peara  sufficient  cause  of  detention  P  Three 
causes  are  mentioned,  and  all  ni^ed  as  breaches 
of  privilege.  1.  For  dischsrging  a  printer ;  2. 
for  having  signed  a  warrant  fOr  the  commit- 
ment of  the  messenger;  and,  3,  for  holding 
him  to  bail. 

To  make  the  lord  mayor  guilty  of  the  first 
sapiMised  contempt,  it  ought  sorely  to  sppear 
to  the  Court,  that  Miller  toe  printer  was  in  the 
legal  custody  of  the  messenger.  Now,  Miller 
aerer  was  in  the  legal  custody  of  the  measeo- 
ger ;  for  the  warrant  to  take  up  Miller  wss 
Siiecled  to  the  Serjeant  at  Arms  df  the  House 
of  Commim8,or  his  deputy,  and  not  to  the  mes- 
saoger ;  .so  that  Miller  wa^  in  the  illegal  cus- 
tody of  the  messenger,  thereTore  the  ford  mayor 
M  rtght.-^Mill^r  wss  ordered  into  the  cihstody 
of  Um  SekjesOt  at  Anais^  or  his  deputy ;  bat  the 
contrary  appears  upon  the  return,  in  the  reclltal 
cf  the  order:  for  that  intimates,  thAt  he  Was 
taken  into  custody  by  the  mcfssboger,  by  virtue 
of  the  warrant  of  the  Speaker  of  tfaie  floute, 
iaaool  ndar  the  artier  of  tbo  Bjomte,-  Miller 


was  taken  ioto  custody  by  the  mMsenger  in  the 
city  of  London,  neither  the  Serjeant  at  Arms 
or  liis  deputy  being  present.  The  messenger, 
I  say,  was  guilty  of  false  imprisonment,  having 
no  warraot  directetl  to  himself,  nor  acting  in 
aid  and  assistance  of  the  Serjeant  at  Arms,  or 
his  deputy,  to  whom  the  warrant  to  take  up 
Miller  was  directed,  for  neither  of  them  were 
present ;  so  that  if  an  action  of  false  imprison- 
mebt  was  to  be  brought  agi^inst  the  messenger, 
he  could  not  justify  what  he  has  done ;  and  if 
he  cannot  justify  in  an  action  of  false  im|jrison» 
meat,  how  could  he  justify  before  the  lord 
mayor  ?  As  fot  the  other  supposed  contemjpty 
of  signing  a  warrant  against  the  messenger, 
and  holding  him  to  bail ;  the  messbnger  had 
been  guilty  of  an  assault  and  false  imprison- 
ment, in  taking  Miller  the  printer  into  custody, 
in  the  city  of  London,  without  any  legal  wai« 
rant  or  authority  :  what  contempt  is  it  to  sign 
a  warrant  against  the  messeager  P 

Mr.  Just.  Gould. — The  messenger  was  com- 
mitted for  having  executed  a  warrant  of  the 
Speaker. 

BenetLui  Jephson, — That  does  not    .  .^ 
appear  ;    your    lordships    cannot    two,  it  is « 
know  that;    for  the  return  only    tT^mmu- 
says,  for  siffniofT  a  warrant  seainst    >•*«»  ^  «>• 
the  messenger.    For  these  reasons, 
I  pray  the  lord  mayor  ma^  be  di^harged  out 
of  the  custody  of  the  lieuteoaut  of  the  Tow«r 
of  London. 

L.  C.  J»   De  Grejf.-*-If  either 
myself  or  any  of  my  brothers  on    SJciSlJ^ 
the  bench,  had  any  doubt  In  this 
case,  Wb  shoukl  certainly  have  taken   somo 
time  to  consider,  before  we  bad  given  dtir  opU 
nions ;  but  the  case  seems  so  very  dear  to  uk 
all,  that  we  have  no  reason  for  delay. 

The  writ  by  which  the  lord  mayor  ia  nilvr 
brought  before  us,  is  a  Habeas  Corpus  at  com-' 
mon  law,  for  it  is  not  signed  per  ttatutnm.  ft 
is  called  a  prerogative  writ  tor  Ihe  king ;  qrk 
remedial  writ:  and  this  writ  was  pro|)eHy  ad- 
vised by  the  counst^l  for  his  lordanip;  because 
all  the  judges  (including  Holt)  agreed,  thot  ^ 
such  a  writ  as  the  present  case  required,  is  oUt 
within  the  statute.  This  is  a^  writ  by  which 
the  subject  has  a  right  of  remedy  to  be  dia* 
charged  out  of  custody,  if  he  hath  b(een  cbm*" 
mitt^,  and  is  detained  contrary  to  law  ;  tbei«& 
fbre  the  Court  must  consider,  whether  the  ao^ 
thority  committing,  is  a  legal  authority.  If 
the  comnnfitment  is  made  by  those  who  havo 
authority  to  cMnmit,  this  Court  cannot  dia- 
charge  or  hail  the  party  <iommitted ;  nor  caa 
this  Court  admit  to  bail,  one  charged  or  coov- 
mitted  in  execution.  Whether  the  authority 
committing  the  lord  mayor,  is  a  legal  authority 
or  not,  must  be  ailjuitged  by  the  return  of  thb 
writ  now  before  the  Court.  The  return  ttatM 
the  commitment  to  be  bj^  the  House  of  Cdmi* 
BSiBna,  fbr  a  breach  of  privilego^  which  is  klao 
atated  in  the  return  ;  and  this  breach  of  privt* 
lege  or  contedB)^  ia^  aft  the  ovtattd  has  truly 
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described  it,  threefold ;  dischargiDgf  a  printer  in 
castody  of  a  messenger  by  order  of  the  House 
of  Commons ;  signing  a  warrant  for  the  com* 
mitment  of  the  messenger,  and  holding  him  to 
bail ;  that  is,  treating  a  messenger  of  the 
House  of  Coroiaons  as  acting  criminally  in  the 
execution  of  the  orders  of  that  House.  In 
order  to  see  whether  that  House  has  authority 
to  commit,  see  Co.  4  Inst.  33.  Such  an  as- 
sembly must  certainly  have  such  authority ; 
and  it  is  legal,  because  necessary.  Lonl  Coke 
says  they  have  a  judicial  power ;  each  member 
bas  a  judicial  seat  in  tbe  House :  he  speaks  of 
matters  of  judicature  of  the  House  of  Com- 
mons, 4  Inst.  23.  The  House  of  Commons, 
without  doubt,  have  power  to  commit  persons 
examined  at  their  bar  touching  elections,  when 
they  preraricate  or  speak  falsely ;  so  they  have 
for  breaches  of  privilege;  so  they  have  in 
many  other  cases.  Thomas  Long  gave  the 
mayor  of  Westbury  4L  to  be  elected  a  burgess : 
be  was  elected,  and  the  mayor  was  fined  and 
imprisoned,  and  Long  removed.*  Arthur  Hall, 
a  member,  was  sent  to  the  Tower,  for  publinh- 
inff  the  conferences  of  tbe  House«  4  Inst.  23. 
Tbispower  of  committing  must  be  inherent  in 
the  fifouse  of  Commons,  from  tbe  very  nature 
of  its  institution,  and  therefore  is  part  of  tbe 
law  of  the  land.  They  certainly  always  could 
commit  in  many  cases.  In  matters  of  elec- 
ttODi,  they  can  commit  sherifli,  mayors,  offi- 
cers, witnesses,  6cc.  and  it  is  now  agreed  that 
they  can  commit  ^enerallj^  for  all  contempts. 
All  contempts  are  either  punishable  in  the  Court 
contemned,  or  in  some  higher  court  Now  tlie 
parliament  has  no  superior  court ;  therefore  the 
contempts  against  eitlier  house  can  only  be 
punished  by  themselves.  Hie  stat.  1  Jac  1, 
cap.  13.  sect.  3,  sufficiently  proves  that  they 
have  power  to  punish :  it  is  in  these  words: 
viz.  <  Provided  always,  that  this  act,  or  any 

*  thing  therein  contained,  shall  not  extend  to  the 

*  diminishing  of  any  punishment  to  be  hereafter 

*  by  censure  in  parliament  inflicted  upon  any 
'  person  which  hereafter  shall  make,  or  procure 
<  to  be  made,  any  such  arrest  as  is  aforesaid.' 
So  that  it  is  most  clear,  the  legislature  have  re- 
cognized this  power  of  the  House  of  Com- 
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In  the  case  of  the  Aylesbury  men,  tbe 
counsel  admitted,  lord  chier  justice  Holt  owned, 
and  the  House  of  Lords  acknowledged,  that 
the  House  of  Commons  had  power  to  commit 
for  contempt  and  breach  of  privilege.  Indeed, 
it  seems,  they  must  have  power  to  commit  for 
any  crime,  because  they  have  power  to  impeach 
lor  any  crime.  When  the  House  of  Com- 
mons adjud^  any  thiD|^  to  be  a  contempt,  or  a 
breach  of  privilcjgfe,  their  adjudication  is  a  con- 
▼ictioB,  and  their  commitment  in  consequence, 
Is  execution ;  and  no  court  can  discharjfe  or 
bail  a  peiion  that  is  in  execution  by  the  judg- 
ment of  any  other  court.  The  House  of  Com- 
mons therefore  having  an  authority  to  commit, 
and  that  commitment  being  an  execution,  the 
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f  See  vol,  6|  p.  1191. 


question  is,  what  can  this  court  do  ?  It  can  do 
nothing  when  a  person  is  in  execution  by  tbe 
judgment  of  a  court  having  a  competent  jorii- 
diction :  in  such  case,  this  court  is  not  a  court 
of  appeal. 

It  IS  objected.  1.  That  the  House  of  Com- 
mons are  mistaken,  for  that  they  have  not  tbii 
power,  this  authority ;  3.  That  supposing  tbsv 
nave,  yet  in  this  case  they  have  not  used  it 
rightly  and  property;  and,  3.  That  the  exeeo- 
tion  of  their  orders  was  irregular.    In  order  to 
judge,  I  will  consider  the  practice  of  tbe  ootirti 
in  common  and  ordinary  cases.    1  do  not  fiod 
any  case  where  the  courts  have  taken  cogni- 
zance of  such  execution,  or  of  commitmeoti 
of  this  kind :  there  is  no  precedent  of  Wcfl* 
minster- hall  interfering  in  such  a  case.    In  lir 
J.  Paston's  case,  13  Rep.  there  is  a  cats  dtttl 
from  the  year-book,  where  it  is  held  that  every 
court  shall  determine  of  the  privilege  of  that 
court:  besides,  the  rule  is,  that  the  court  if 
remedy  must  judge  by  the  same'  as  the  court 
which  commits.    Now  this  court  cannot  take 
cognizance  of  a  commitment  by  tbe  House  of 
Commons,  because  it  cannot  judge  by  tbe  saine 
law ;  for  the  law  by  which  tbe  Commons  iodge 
of  their  privileges  is  unknown  to  us.    If  Um 
court  of  Common- Pleas  should  commit  a  per- 
son for  a  contempt,  the  court  of  King's-boiok 
would  not  inquire  into  the  legality  or  particobr 
cause  of  commitment,  if  a  contempt  wis  re- 
turned ;  yet  in  some  cases  the  court  of  King's- 
bench  is  a  court  of  inquiry,  but  in  this  esse  is 
only  co-ordinate  with  this  court.    In  the  ease 
of  Chambers,  [Cro.  Car.  168,  and  vol.  S,  |w 
373,  of  this  Collection,]  Chambers  was  brought 
up  by  Habeas  Corpus  out  of  the  Fleet;  sod  it 
was  returhed,  that  be  was  committed  by  virtus 
of  a  decree  in  tbe  Star-Chamber,  by  reason  «f 
certain  words  be  used  at  the  council-table,  fte. 
for  which  he  was  censured  to  be  cotnmitted  Ism 
tbe  Fleet,  till  he  made  his  submission  at  \\%i 
council-table,  and  paid  a  fine  of  2,000/.  and  at 
the  bar  he  prayed  to  be  delivered,  because  Ibe- 
sentence  was   not   warranted  by  any  law  or 
statute :  for  the  statute  3  Hen.  7,  which  if  the 
foundation  of  the  court  of  Star-Chamber,  doth 
not  give  them  any  authority  to  punish  far 
words  only.     But  all  the  court  informed  bioi« 
that  the  court  of  Star-Chamber  was  not  erected 
by  the  stat.  3  Hen.  7,  but  was  a  court  maoy 
years  before,  and  one  of  the  most  high  and  b<^ 
nourable  courts  of  justice ;  and  to  deliver  oas 
who  was  committed  by  the  decree  of  one  of 
the  courts  of  justice,  was  not  the  usage  of  this 
court ;  and  therefore  be  was  remandM.    The 
courts  of  B.  R.  or  C.  B.  never  discharged  say 
person  committed  for  contempt,  in  not  answer- » 
ing  in  the  court  of  Chancery,  if  the  return  was 
for  a  contempt.    If  the  Admiralty  court  cs*- 
mita  for  a  contempt,  or  one  be  taken  up  aad 
committed  on  an  Bxcommudcalo  Capiendo, 
this  court  never  discharges  the  persons  eom- 
mitted.    Formerlv,  when  many  abuses  wcrs 
committed,  and  the  people  could  not  obtain  a  ; 
renaedy,  the  subject  was  not  contented  with  the  > 
anciflat  HabeM  Cerpos,  but  did  not  ooinpbtt 
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of  the  courts  for  refusing  them   what  tbey  4he  land,  as  wdltsof  the  other.    But  these 


could  not  by  law  grant  them^;  instead  of  that, 
they  sought  redress  by  peUtion  to  the  throne. 
Id  chief  justice  Wilmot's  time,  a  person  was 
brought  by  Habeas  Corpus  before  this  oourt^ 
who  had  been  committed  by  the  court  of  Chan- 
cery of  Durham.  That  court  being  competent, 
and  having  jurisdiction,  the  man  was  not  dis- 
charged, but  recommitted.  How  then  can  we 
do  any  thing  in  the  present  case,  when  the  law 
by  which  the  lord-mayor  is  committed,  is  diffe- 
rent from  the  law  by  which  he  seeks  to  be  re- 
liered  P  He  is  committed  by  the  law  of  parKa- 
ment,  and  yet  be  would  ha?e  redress  from  the 
common  iaw.  The  law  ofparliamentisonly 
known  to  parliament-men,  by  experience  in  the 
House,  liord  Coke  says,  every  man  looks  for 
it,  but  few  can  find  it  The  House  of  Com- 
mons only  know  how  to  act  within  their  own 
fimiti.  We  are  not  a  court  of  appeal.  We  do 
90^  know  certainly  the  jurisdiction  of  the 
House  of  Commons.  We  cannot  judge  of  the 
ItWB  and  privilei^es  of  the  House,  because  we 
hare  no  knowle<lge  of  those  laws  and  privi- 
leges. We  cannot  judge  of  the  contempts 
thereof:  we  cannot  judge  of  the  punishment 
thereof. 

1  wish  we  bad  some  code  of  the  law  of  par- 
liament ;  but  tilt  we  have  such  a  code,  it  is  im- 
possible we  sbonld  be  able  to  judge  of  it.  Per- 
haps a  contempt  in  the  House  of  Commons,  in 
the  Chancery,  ra  this  court,  and  in  the  court  of 
Durham,  may  be  very  different ;  therefore  we 
caanot  judge  of  it,  but  every  court  must  be 
sole  judge  of  its  own  contempts.  Besides,  as 
the  court  cannot  go  out  of  the  return  of  this 
writ,  how  can  we  inquire  into  the  truth  of  the 
fact,  as  to  the  nature  of  the  contempt?  We 
have  no  means  of  trying  whether  the  lord- 
mayor  did  right  or  wrong.  This  court  caimot 
summon  a  jury  to  try  the  matter.  Wc  cannot 
examine  into  the  fact.  Here  are  no  parties  iu 
fitigation  before  the  court.  We  cannot  rail  in 
any  body.  We  cannot  hear  any  witnesses,  or 
depositions  of  witnesses.  We  cannot  issue  any 
process.  We  are  even  now  hearing  ex  parte, 
and  without  any  counsel  on  the  contrary  side. 
Again,  if  we  could  determine  upon  the  con- 
tempts of  any  other  court,  so  might  the  othet 
courts  of  Westminster-hall ;  and  what  confu- 
sion would  then  ensue !  none  of  us  knowing 
the  law  by  which  persons'  are  committed  by  the 
House  of  Commons.  Jf  three  persons  were 
committed  for  the-  same  breach  of  privilege, 
feod  applied  severally  to  different  courts,  one 
Cdurt  perhaps  would  bail,  another  court  dis- 
charge, a  third  re-commit. 

Two  objections  have  been  made,  which  I 
own  have  great  weight;  because  they  hold 
forth,  if  pursued  to  all  possible  cases,  conse- 
quences of  most  important  mischief.  Is^  It 
is  said,  that  if  the  rights  and  privileges  of  par- 
liament are  legal  rights,  for  that  very  reason 
the  Court  must  take  notice  of  them,  because 
tliey  are  legal.  And  Sdly,  If  the  law  of  par- 
liament is  part  of  the  law  of  the  land,  the  judges 
kiust  take  cognizance  of  one  part  of  the  iaw  of 


objections  will  not  prevail.  There  are  two  sorts 
of  priTileges  which  ought  never  to  be  confound- 
ed ;  personal  privilege,  and  the  privilege  be- 
longing to  the  whole  collective  boay  of  that  as- 
serobl  y .  For  instance,  it  is  the  privilege  of  ever j 
individual  member,  not  to  be  arrested.  If  he  waa 
arrested,  before  thestat.  18.&  13  W.  3,  tha 
niethod  in  Westminster-hall  was,  to  discharge 
him  by  writ  of  privilege  under  the  great  seal, 
which  was  in  the  nature  of  a  Supersedeas  to 
the  proceedings  i  and  as  soon  as  it  came  into 
the  court  of  B.  R.  and  was  pleaded  there,  then 
it  became  a  record,  and  the  pleading  concluded^. 
'  si  curia  domini  regis  placitum  pra^icturo  cog- 
<  noscere  velit  aut  debeat.'  The  stat.  11  &  le 
W.  3,  has  altered  this,  and  there  is  now  no  occa- 
sion to  plead  the  privilege  of  a  member  of  par- 
Hament.  2  Stran.  985.  Holiday  et  aP  versus 
colonel  Pitt.  There  is  a  great  difference  be- 
tween matters  of  privilege  coming  incidentally 
before  the  Court,  and  being  the  point  itself  di- 
rectly before  the  Court.  In  the  first  case,  the 
Court  will  take  notice  of  them,  because  it  is 
necessary,  in  order  to  prevent  a  failure  of  jus^ 
tice.  As  iu  lord  Baqbury's  case,  where  the 
court  of  King's- hencb  determined  against  the 
determination  of  the  House  of  Lords:  but 
in  thai  case  they  considered  the  legality  and 
validity  of  the  letters  patent,  without  regarding 
the  other  right  of  a  seat  in  the  House  of  Lords, 
with  which  tbeCourt  did  not  concern  themselves. 
The  counsel  at  the  bar  have  not  cited  one  case 
where  any  court  of  this  hall  ever  determined  a 
matter  ot  privilege  which  did  net  come  iuci-, 
dentally  before  them.  Jf  a  question  is  to.be 
determined  iu  this  court  touching  a  descent, 
whereby  property  is  to  be  determined,  and 
which  depends  upon  legitimacy ;  that  is,  whe- 
ther the  father  and  mother  were  married  law- 
fully ;  this  court  most  determine  by  the  bisbop'a 
certificate.  But  in  some  cases,  where  legiti- 
macy of  marriage  does  not  come  in  question,, 
but  cohabitation  only  for  a  great  length  of  time, 
which  is  evidence  or  a  marriage,  comes  in  ques- 
tion, this  Court  will  determine  according  to  the 
verdict  of  a  jury,  although  the  courts  of  West- 
minster-hall go  by  a  different  rule  from  the 
spiritual  courts,  fiut  the  present  case  differs 
much  from  those  which  the  Court  will  deter- 
mine ;  because  it  does  not  come  incidentally 
before  us,  but  is  brought  before  us  directly,  and 
is  the  whole  point  in  question ;  and  to  determine 
it,  we  must  supersede  the  judgment  and  deter- 
mination of  the  House  of  Commons,  and  a 
commitment  in  execution  of  that  judgment. 

Another  objection  has  been  made,  whicfet 
likewise  holds  out  t^  us,  if  pursued  in  all  its 
possible  cases,  some  dreadful  consequences; 
and  that  is,  the  abuses  which  may  be  made  by 
jurisdictions  from  which  there  is  do  appeal,  and 
for  which  abuses  there  is  no  remedy :  but  this 
is  unavoidable ;  and  it  is  better  to  leave  some 
courts  to  the  obligation  of  their  oatlis.  In  the 
case  of  a  commitment  by  this  Court  or  the 
King's-bench,  there  is  no  appeal.  Suppose 
the  Court  of  B.  R.  sets  aa  excessive  fine  wpoa 


1 151]  11  GEORGE  III. 

t  man  for  a  mtidemeaDor,  (here  is  no  remedy, 
Be  appeal  to  any  other  court.     We  must  de- 
pend upon  the  discretion  of  some  courts.    A 
man  not  long  ago  was  sentenced  to  stand  in 
the  pillory,  by  this  court  of  Common  Pleas,  for 
a  contempt.    Some  may  think  this  very  hard, 
to  be  done  without  a  tnal  by  jury ;  but  it  is 
necessary.    Suppose  ihe  courts  should  abuse 
their  jurisdiction,  there  can  be  no  remedy  for 
this :  it  would  be  a  public  grievance ;  and  re- 
dress must  be  sought  from  the  legislature.  The 
laws  can  never  be  a  prohibition  to  the  houses 
of  parliament ;  because,  by  law,  there  is  nothing 
superior  to  them.    Supoose  they  also,  as  well 
as  the  courts  of  law,  snonld  abuse  the  powers 
which  the  constitution  has  giren  them,  there 
is  no  redress ;  it  would  be  a  public  grievance. 
The  constitution  has  provided  checks  to  pre- 
vent its  happening ;  it  must  be  left  at  lai^e ; 
it  was  wise  to  leave  it  at  large:   some  per- 
sons, some  courts,  must  be  trusted  with  dis- 
eretionary  powers ;  and  though  it  is  possible,  it 
il  in  the  highest  degree  improbable,  that  such 
abuses  should  ever  happen ;  and  the  very  sun- 
posal  is  answered  by  serjeant  Hawkins,  in  tne 
place  cited  at  the  bar.    As  for  the  case  of  the 
Chancery  committing  for  crimes,  that  is  a  dif- 
ferent thing,  because  the  Chancery  has  no  cri- 
minal jurisdiction ;  but  if  that  court  commits 
for  contempts,  the  persons  committed  will  not 
be  discharged  by  any  other  court.    Many  au- 
thorities may   be   drawn  from  the  reign  of 
Charles,  but  those  were  in  times  of  contest. 
At  present,  when  the  House  of  Commons  com- 
mits for  contempt,  it  is  very  necessary  to  state 
What  is  the  particular  breach  of  privilege ;  but 
it  would  be  a  sufficient  return,  to  state  the 
breach  of  privilege  generally.    This  doctrine 
is  fortified  by  the  opinion  of  all  the  judges,  in 
the  case  of  lord  Shaftesbury,  and  I  nevet*  heard 
this  decision  complained  of  till  1704.    Though 
they  were  times  of  heat,  the  judges  could  have 
BO  motive  in  their  decision,  but  a  regard  to  the 
laws.    The  houses  disputed  about  jurisdiction, 
hut  the  judges  were  not  concerned  in  the  dis- 
pute.   As  for  tlie  present  case,  I  am  perfectly 
Satisfied,  that  if  lord  Holt  himself  Ivere  to.hare 
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determined  it,  the  lord-mayor  would  be  re- 
manded. In  the  case  of  Mr.  Murray,^  the 
judges  could  not  hesitate  concerning  the  cpB- 
tempt  by  a  man  who  refused  to  receive  hb  sen* 
tence  in  a  proper  posture.  All  the  judges 
agreed,  that  be  must  be  remanded,  because  he 
was  committed  by  a  court  having  competent 
jurisdiction.  Courts  of  justice  bare  no  cogni- 
zance of  the  acts  of  the  houses  of  parliament, 
because  they  belong  *•  ad  aKud  examen.'  I  have 
the  most  perfect  satisfaction  in  my  own  mind 
in  that  determination.  Sir  Martin  Wright,  who 
felt  a  generous  and  distinguished  warmth  for 
the  liberty  of  the  subject;  Mr.  Justice  Deni- 
son,  who  was  so  free  from  connexions  sad  am- 
I  bition  of  every  kind  ;  and  Mr.  Justice  Foster, 
who  may  be  truly  called  the  Magna  Charts  of 
liberty  of  persons,  as  well  as  fortunes ;  all  these 
revered  judges  concurred  in  this  point :  I  am 
therefore  clearly  and  with  full  satisfaction  of 
opinion,  that  the  lord-mayor  most  be  re* 
manded. 

Jost.  Nares.*  I  shall  ever  entertain  s  naosl 
anxious  concern  for  whatever  regards  the  li- 
berty of  the  subject.  I  have  not  the  ^Mlty  to 
think  1  can  add  any  thing  to  the  weight  ofthe 
arguments  used  hy  my  I^rd  Chief  Justice  and 
my  brothers.  1  have  attepded  with  the  utmost 
industry  to  every  case  and  argument  that  has 
been  produced,  and  most  heartily  and  readily 
concur  .with  my  Lord  Chief  Justice  and  my 
brothers. 

The  Lord-Mayor  was  remanded  to  the 
Tower. 

*  The  Judgments  of  Mr.  Justice  Gould  and 
Mr.  Justice  Blackstone  being  inserted  at  large 
in  vol.  8,  pp.  83  tt  teq.  are  not  here  repeated. 
Note,  in  p.  38,  I.  54,  by  an  accident  of  the 
press,  was  omitted  the  following  clause,  viz. 
"  that  lord  chief  justice  Scroggs  thoogfal  be 
might  be  safely  entrusted  with  the  power  of 
prohibiting  and  suppressing  such  publications 
as  might  give  him  offence.*'  See  the  Case  of 
Henry  Carr,  vol.  7,  p.  1111;  and  also  vol.  8, 
p.  187. 
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544.  The  Case  of  John  Wilkes,  esq.  against  Robert  Wood,  esq, 
in  an  Action  of  Trespass.  Before  Lord  Chief  Justice  Prattj^ 
in  the  Court  of  Common  Pleas,  Michaelmas  Term  :  3  Geokgb 
IIL  A.D.  1763.    [Lofft's  Reports.] 


John  Wiucsb,  es^  agamsi  Wood. 
The  Case  of  General  Warrants. 

Middlesex  to  mt^  Dec,  4, 1763. 

At  Uw  cfwrt  of  Common^Pleas,  at  West* 
fliiuler.  SilliDgt  after  Micbaeliiias  term,  be- 
Ibre  lord  chief  juaticse  Pratt:  John  Wilkesi  esq. 
llaiDtHT;  Robert  Wood,  eiq.  defendaat. 

Id  an  action  of  treapaaa,  for  enteriofp  the  phn- 
tifTs  hoate,  breaking  hit  locks,  and  seizing  bis 
papers,  &c. 

TbeplaiDiiiF's  counsel  were,  serjeant  GIviin, 
Mr.  Recorder  Bvre,  Mr.  Stow,  Hr.  Walnce^ 
Bir.  Dunning,  Mr.  Gardiner. 

The  defendant's  cdunsel  were,  soKcitor-g«ne- 
ral  Norton,  serjeaoC  Nares,  serieant  Davy,  ser* 
jeant  YeaMs. 

Attorney  for  the  plahitiff,  Mr.  Phillips  of 
Cecil -street. 

*  For  the  defendant,  Philip  Carteret  Webb, 
«sq|.  solicitor  to  the  treasw'y,  and  Mr.  Stcon-* 
dary  Barnes. 

The  Special  Jury. 

Plnkenet  Woodroffe,  esq.  of  Chiswiok  ; 
WilKam  Balmr,  esq.  of  laleworth ; 
William  Clarke,  esq.  of  Ednsootoo ; 
Janoes  GooM,  esq.  of  Edmonton ; 
Stephen  Pitt,  €9f{,  of  Kensington  ; 
Nathaniel  Toraer,  esq.  of  Rampstead ; 
Jonathan  Richardaon,  esq.  of  Queen-  Square } 
John  Weston,  esq.  of  Hatton-Garden ; 
Harry  B4«mt,  esq.  of  Hattoo- Garden ; 
Henry  Bostock,  es^.  of  Hatton-Ckirden  ; 
John  Boldero,  esq.  of  Hatton-Garden ; 
John  figerton,  esq.  of  SL  JohnVstreet. 

Hr.  G^dener  opened  the  case,  with  de- 
claring the  foojidation,  that  on  the  30th  of 
April  Ust,  Mr.  Wood,  with  several  of  the  king's 
messengers,  and  i|  constable,  entered  Mr. 
Wilkes*s  hoase  $  that  Mr.  Wood  was  aiding 
and  assisting  to  the  messengers,  and  gave  direc- 
tions concerning  breaking  open  Mr.  Wilkes's 
locks,  and  seizing  his  papers.  Sec.  for  which 
Mr.  Wilkes  laid  his  damages  at  five  thousand 
pounds. 

Serjeant  O^ymt  then  enlarged  fully,  on  the 
particular  eiteimistaiices  of  the  case,  but  re- 
nsarked  that  the  case  extended  far  beyond  Mr. 
Wilkes  penotfaMy,  that  it  toubhed  the  liberty  of 
every  subject  o#  tbie  coantry,  and,  if  ibond  to 
be  legal,  wenid*  shake  that  most  preeioos  inhe- 
ritance of  Englishmen,  lo  vain  has  our  boose 
been  declared, '  kty  the  law,  oar  asylum  and  de* 
ftttee,  if  It  is  eapiAle  of  being  entered,  upon 
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any  frivoloos  or  do  pretence  at  all,  by  a  secre* 
tary  of  state.  M  r.  Wilkes,,  imoofi v icted  of  any 
offence,  has  undergone  the  punishment.  That 
of  all  offences  that  of  a  seizure  of  papers  was 
the  least  capable  of  reparation ;  that,  for  othet 
offences,  a»  acknowledgment  mi^ht  make 
amend* ;  but  that  for  the  promolgation  of  oor 
most  private  concerns,  affairs  of  the  mo:st  secret 
personal  natnre,  no  reparation  whatsoever  eoold 
be  made.  That  the  law  never  admits  fif  a  ge* 
neral  search-warrant.  That  in  France^  or 
Spain,  even  in  the  Inquisition  itself,  they  never 
delegate  an  infinite  [qn.  indeflnitel  power  to 
search,  and  that  no  magistrate  is  capaole  of  dele* 
gating  an^  snob  power.  That  some  papers,  qni|^ 
tnnoeent  m  themselves,  vifibt,  by  the  slightest 
alteration,  be*  converted  tocriminal  action.  Mr. 
Wilkes,  as  n  member  of  parliament,  demanded 
the  more  cantion  to  be  ussd^  with  regard  to  the 
seizwre  of  his  paperi,  an  it  might  have  been  na« 
tnraily  soppmied,  that  one  of  the  kgislative 
biidy  might  have  paperv  of  a  natkmsfl  cnneemi 
not  |)ropor  to  be  exposed  to  every  eye.  When 
we  consider  the  persons  concerned  in  this  affair^ 
it  ceases  to  bean  outrage  to  Mr.  Wilkes  per^ 
sooaHy,  it  i»  an  outrage  to  the  oonttilufion  it* 
self.  That  Mr.  Wood  had  tolked  highly  or  the 
power  of  a  secretary  of  state ;  bat  heftioped  by 
the  verdict  be  would  be  broogbt  to  think  more 
meanly  of  it.  That  if  the  warrants  were  once 
fband  to  be  legale  it  woald  fling  oor  liberties, 
into  a  very  unequal  balance.  That  the  con- 
stitution of  our  ooantryhad  been  so  fatally 
wounded,  that  it  called  aloud  for  the  redress  of 
a  jury  of  Englishmen.  That  their  resentment 
against  such  proceedings  was  to  be  expressed 
b<K  kirge  and  OKomplary  damages ;  that 
trifling  damages  would  pat  no  stop  at  all  to  soch 
proceedings :  which  wo^td  plainly  appear,  when 
they  woold  consider  tlie  persons  concerned  io 
the  present  prosecotien,  persons,  who  by  their 
duty  and  office  shonid  have  been  the  protectort 
of  the  constitotion,  instead  of  the  violaters  of  it. 

Mr.  £yre,  the  Recorder  of  London,  then 
stood  ap :  he  apologized  to  the  bench  Ibr  ao- 
pearinginthe  present  jsanse,  considering  the 
office  ne  bore,  but  that  he  thought  it  wtst  n 
cause  which  alfeeted  the  liberty  of  every  indi- 
vidnal.  [Lord  Chief  Justice  dfesired  he  would 
make  no  Apelegy.]  fie  then  observed,  that 
the  present  cause  chiefly  turned  upon  the  ge- 
neral qaestion,  whether  a  secretary  of  state  has 
a  power  to  foKce  persons  booses,  break  open 
their  locks,  seise  tiieir  papers,  &o.  apon  a  bare 
suspicion  of  a  libel  by  a  general  warrant,  with- 
out, name  of  the  person  charged.  A  strange 
question,  to  be  agitated  in  these  days,  wbeu 
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the  constitution  is  to  well  fixed,  when  we 
have  a  prince  upon  the  throne,  whose  Tirtues 
are  so  great  and  amiable,  and  whose  regard 
for  the  aubject  is  such,  that  he  most  frown  at 
CTery  incroachment  upon  their  liberty.  No* 
thing  can  be  more  unjust  in  itself,  than  that  the 

Eroof  of  a  man's  guilt  shall  be  extracted  from 
is  own  bosom.  No  legal  authority,  in  the 
present  case,  to  justify  the  action.  No  prece* 
dents,  no  legal  determinations,  not  an  act  of 
parliament  itself,  is  sufBcieot  to  warrant  ao^ 
proceeding  conti'ary  to  the  spirit  of  the  consti- 
tution. 

Secretary  Williamson,  in  Charles  the  2d's 
time,  for  backing  an  illegal  warrant,  was  sent 
to  the  Tower  by  the  House  of  Commons.  The 
jury,  he  observed,  had  no  such  power  to  com- 
floit ;  he  knew  it  well ;  but,  for  his  part,  be 
wished  they  had,  as  be  was  persuaded  the^ 
would  exercise  it,  in  the  present  case,  as  it 
•ught  to  b^. 

On  the  famous  certificate  id  queen  Eliza* 
beth's  time,  how  far  a  man  might  be  detained 
by  a  warrant  of  a  privy  counsellor,  the  answer 
of  the  judges,  even  in  those  days,  confioed  it  to 
high  treason  onlv,  and  the  power  to  arrest  to 
be  derived  from  toe  personal  command  of  the 
king,  or  a  privy  counsellor.  He  then  congra- 
tulated the  jury,  that  they  bad  now  in  weir 
power  the  present  cause,  which  had  been  by  so 
much  art  and  chicanery  so  long  postponetl. 
Seventy  years  had  now  elapsed,  since  the  Re- 
volution, without  any  occasion  to  enquire  into 
this  power  of  the  secretary  of  state,  and  he 
made  no  doubt  hut  the  jury  would  efiectually 
prevent  the  question  from  being  ever  revived 
again.  He  therefore  recommends  it  to  them 
to  embrace  this  opportunity  (least  another 
should  not  offer,  in  naste)  of  instructing  those 
great  officers  in  their  duty,  and  that  they  (the 
jury)  would  now  ^ect  a  great  sea  mark,  by 
which  our  state  pilots  miffht  avoid,  for  the 
future,  those  rocks  upon  wuicU  they  now  lay 
shipwrecked.* 

The  first  witness  on  the  prosecution  was 
Matthew  Bronn. — Says,  that  he  is  butler  to 
Mr.  Wilkes.  *  That  on  the  30th  of  April  last, 
about  nine  o'clock  in  the  morning,  Watson, 
Blackmore,  Money,  and  Mann,  kiog^s  messen- 

fers,  and  Chisbolm,  a  constable,  came  to  Mr. 
Wilkes's  house.  That  Walson  tblk>wed  Mr. 
Wilkes  into  the  bouse,  and  Money  came  next; 
Blackmore  and  Mann  followed  after.  That  this 
witness  never  heard  them,  or  either  of  them, 
declare  their  business,  or  tlie  purpose  of  their 
opmiuflf.  That  as  soon  as  Mr.  Wilkes  waa 
carried  away,  which  was  about  noon,  Mr. 
Wood  and  Mr.  Stanhope  came:  that  Mr. 
Wood  asked  Mr.  Watson,  *^  Have  you  locked 
up  all  the  rooms  where  Mr.  Wilkes's  papers 
are?"  He  answered,'*  Yes;  I  have  got  the  key 
of  the  study."  That  Mr.  Wood  and  Mr.  Sun- 
hope  then  went  into  the  parlour ;  the  messen- 
gers continued  waiting  in  the  passage.    That 
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soon  af\er  Mr.  Webb  knocked  at  the  door  y 
upon  its  being  opened  this  witness  attempted  to 
stop  him,  but  be  rushed  in.  That  Mr.  Wood 
staid  that  time  about  half  an  hour ;  that  when 
he  went  away  be  gave  orders  to  the  messen- 
gers, that  no  one  should  come  in  or  go  out  till 
be  returned,  hot  bade  them  lock  up  all  the  doors* 
That  he  came  back  again  in  about  an  hour. 
That  in  the  mean  tiioe  several  of  Mr.  Wilkes^a 
friends  came,  viz.  Humphry  Cotes,  Gardiner* 
Phillips,  Hopkins,  &c.  and  were  denied  admit- 
tSDce  by  the  constable :  that  Watson,  the. mes- 
senger, upon  t>einff  called  upon  by  these  uen* 
tlemen  (o  produce  nis  orders  for  refusing  them 
admittance,  said  he  had  only  a  verbal  order 
from  Mr.  Wood.  That  the  messengers,  how- 
ever, did  at  last  permit  the  gentlemen  to  come 
in.  That  soon  aAer  lord  Temple  came ;  that 
in  a  short  time  after  Mr.  Wood  returned,  and 
appeared  to  be  very  angry  that  the  gentlemen 
had  been  admitted,  <*  Who  let  these  men  in  ?** 
That  the  messengers  answered,  *'  They  wodid 
come  in."  Mr.  Wood  then  asked,  ''  Who 
would  con^e  in  ?"  Mr.  Gardioer  answered,  **•  It 
was  I,  Sir."  That  soon  after  that  Mr.  Wilkes** 
friends  went  awav ;  that  Mr.  Wood  then  called 
for  a  candle,  which  was  brought  him,  and  hm 
and  Mr.  Stanhope  then  went  up  stairs,  witb 
Money  and  Blackmore,  the  messengers,  who 
appeared  to  take  their  orders  from  Mr.  Wood 
and  Mr.  Stanhope.  That  they  rummaged  all 
the  papers  together  they  could  find,  in  and 
about  the  room ;  that  they  (the  messengei:s) 
fetched  a  sack,  and  filled  it  with  papers.  That 
Blackmore  then  went  down  stair8,'and  fetched 
a  smith  to  open  the  locks.  That  Mann,  a 
messenger,  then  came,  and  would  whisper  Mr, 
'Wood,  who  bade  him  speak  out ;  he  then  said 
be  brought  orders  from  lord  Halifax  to  seisa 
all  manuscripts.  That  the  smith  then  cane, 
and,  by  the  direction  of  Blackmore,  the  oiea- 
senger,  opened  four  locks  of  the  lower  drawers 
of  a  bureau ;  that  they  took  out  all  the  papers 
in  those  drawers,  and  a  pocket-book  of  Mr. 
Wilkes's,  and  put  them  all  iuto  the  sack  toge- 
ther, and  then  sealed  Up  the  sack.  That  this 
witness  was  present  during  all  this  time  ;  that 
the  messengers  were  obedient,  and  paid  an  en- 
tire regard  to  the  directions  of  Mr.  Wood  and 
Mr,  Stanhope.  That  when  Mr.  Wood  went 
away  it  was  near  two  o'clock  in  the  afternoon  ; 
that  Mr.  Wood,  upon  the  whole,  might  be  near 
two  hours  and  a  half  in  Mr.  Wilkes's  house. 
That  no  kind  of  inventory  was  made  of  the 

Rapers  which  were  put  into  the  sack.  That 
Ir.  Stanhope  appeared  all  along  to  be  favour- 
able, and  frequently  bade  the  messengers  be 
cautious  and  careful. 

Upon  his  being  cross  examined,  be  said, 
That  Mr.  Wilkes  was  carried  away  about  neoa. 
That  Mr.  Wilkes  went  out  in  the  momiog 
about  six,  ,and  returned  home  about  nine 
o'clock.  That  Mr.  Hopkins  had  beea  there 
that  morning  before.  That  Mr.  Wood  did  ab- 
solutely and  positively  (this  witness  avete  it) 
order,  upon  his  going  out,  that  all  the  doors 
should  be  locked  up,  partioihrlj  tbe  street 
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iloor:  that  Mr.  Wood  told  the  mesMng^ers  they 
Icoew  their  orders,  and  hade  them  execute 
them.  That  he  remembers  Mr  Staohupe  bid 
liiem  be  eareful  io  rummaging,  but  don't  recol- 
lect Mr.  Wood  said  so.  That  Chisholm,  the 
oottstable,  held  the  sack,  whilst  the  messengers 
filled  it  frith  papers.  That  Mr.  Wood  was  not 
there  when  the  locks  were  o^oed :  he  now 
Mya,  that  Mr.  Wood  had  before  declared  that 
the  locks  must  be  opened*  That  Mr.  Stanhope 
aaidy  to  be  sure,  the  locks  must  be  opened. 
That  Mr.  Wood  he  now  says,  was  at  one 
time  abore  an  hour  in  Mr.  Wilkes's  study. 
That  Mr.  Stanhope  was  there  with  Mr.  Wood 
at  the  time  the  papers  were  carried  away. 
That  Mr.  Webb  was  gone  away  some  time 
before. 

Richard  Sehqfield  says,  that  he  is  a  liFery 
Mfvant  to  Mr.  Wilkes  :  that  he  let  Mr.  Wood 
in  at  the  door  on  the  30th  of  April,  about  eleven 
o'clock  in  the  morning,  as  be  thinks,  to  the 
heat  of  his  remembrance ;  that  Mr.  Wood  staid 
the  first  time  about  a  quarter  of  an  hour.  He 
confirms  in  general  the  last  witness.  That 
Wood  went  away,  and  returned  in  about  an 
hour.  That  the  messenger;  upon  being  asked 
by  Mr.  Gardiner  for  his  orders,  said  ne  had 
only  ?erbal  ones,  from  Mr.  Wood.  That  he 
can  give  no  account  of  what  passed  up  stairs, 
aa  be  remained  all  that  time  in  the  passage  be- 
low. He  confirms  the  last  witness  on  that  cir- 
ciamstance  of  the  messenger,  Mann's,  coming 
friND  lord  Halifax,  with  fresh  orders.    That  a 

Sit- letter  came,  in  the  mean  time,  directed  to 
r.  Wilkes,  which  the  messenger,  Watson,  re- 
ceived, and  would  not  deliver  till  Mr.  Wood 
returned,  who  immediately  delivered  it,  un- 
opened, ioto  this  witness's  hands.  That  Mr. 
Wood,  when  be  went  away,  ordered  the  doors 
ta  he  kept  fast  locked,  particularly  the  street- 
door.  That  Black  more  came  down  stairs,  and 
asked  this  witness  where  Mr.  Wilkes's  smith 
lived,  and  he  answered  him  he  believed  in 
Cbeapside. 

Upion  .his  being  cross-examined,  he  said, 
Tbat  Mr.  Wood  came  about  a  Quarter  of  an 
hour  after  Mr.  Wilkes  was  carried  away  to  lord 
Ualifhx.  Tbat  Mr.  Wood,  Mr.  SUnlidpe,  the 
four  messengers,  with  the  constable,  together 
with  another  gentleman,  whom  he  did  not 
know,  were  the  peraons  who  came  into  the 
houae. 

Humphry  Cotet  says,  that  he  was  at  Mr. 
Wilkes's  the  30th  of  April  last,  in  the  morning, 
about  eleven  o'clock,  being  sent  for  by  Mr. 
Wilkes.  That  Mr.  Wood  came  in  between 
twelve  and  one:  that  be  (this  witness)  bad 
been  down  to  the  court  of  Common  Pleas,  to 
^pply  for  a  Habeas  Corpus,  and,  upon  his  re- 
turn to  Mr.  Wilkes's  house,  was  told  that  Mr, 
Wilkes  was  not  at  home,  and  that  he.  Cotes, 
must  not  come  in  ;  this  was  between  twelve 
and  one  o'clock.  He  demanded  the  reason 
vrby  he  must  not  come  in,  and  by  whose  au- 
thority the  door  was  kicked.  The  man  at  the 
door  answered,  by  the  secretary  of  state's. 
{The  Solicitor  Geaeral  disputed  this  evidence, 
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as  Mr.  Cotes  did  not  declare  the  man's  name.l 
But  Cotes  then  said,  that  the  door-keeper  called 
Watson,  the  messenger,  to  him ;  who  said  he 
had  the  secretary's  verbal  order  only,  but  not 
a  written  one.  That  tt)is  witness  did  then  in- 
sist upon  being  admitted,  and  did  accordingly 
enter  the  liouse.  That  Mr.  Wood  presently 
after  came  in,  and  said  with  anger,  <'  What  do 
these  men  do  here  P"  That  this  witness  then 
said,  **  What  business  have  you  here.  Sir  ?" 
Mr.  Wood  answered,  that  he  was  the  secretary 
of  state's  secretary.  That  thia  witness  then 
said,  he  had  nothing  to  do  whh  the  secretary 
of  state,  nor  his  secretary  neither ;  that  his 
name  was  Humphry  Cotes,  and  was  to  be 
apoken  with  at  anytime.  That  he  (this  wit- 
ness) staid  at  Mr.  Wilkes's  house  till  past  two 
o'clock.  That  he  was  desired  by  Mr.  Wood 
to  be  present  when  Mr.  Wilkes's  papers  were 
sealed  up,  which  he  refuaed  to  do. 

The  Solicitor-General  did  not  cross-examina 
him. 

Richard  Hopkins^  esq^  says,  that  he  went  to 
Mr.  Wilkes  on  the  SOtb  of  April  last,  at  half 
an  hour  past  nine  o'clock  in  the  morning,  and 
staid  two  hours ;  found  then  no  kind  of  ob» 
struction.  That  Mr.  Wood  was  not  there  at 
this  time,  aa  thia  witeess  verily  believes ;  but 
that,  when  he  returned,  Mr.  Wood  had  been 
there.  Confirms  the  last  witness's  account,  of 
the  obstructions  to  his  entering  the  bouse,  at 
this  his  last  coming.  That  he  waa  desired  ta 
be  present  at  the  sealing  up  Mr.  Wilkes's  pa* 
pers,  which  he  declined  doing. 

Arthur  Beardmore  says,  that  he  was  in 
Westminstei>hall  on  the  30th  of  April  last, 
and,  hearing  of  Mr.  Wilkea's  arrest,  he  went  di* 
rectly  to  his  house,  and,  with  some  difficulty, 
gained  admittanee.  That  when  he  gained  ad* 
mittance,  and  came  into  the  parlour,  Mr.  Wood 
waa  there,  altercating  with  the  last  witness,  Mr. 
Hopkins.  That  Mr.  Gardiner  and  Mr.  Cotes 
were  then  there.  That  lord  Temple  was  like- 
wiae  there.  That  he  (this  witness)  observing 
much  confusion,  demanded  of  Mr.  Wood  to 
shew  his  authority,  and  ^hat  much  wrangling 
then  ensued.  That  Mr.  Wood  and  Mr.  Webb 
were  lK>th  there  at  this  tinie.  That  Mr.  Wood 
intreated  the  company  to  nelieve,  that  the  se« 
cretaries  had  acted  entirely  pursuant  to  the  ad* 
vice  and  direction  of  the  attorney  and  solicitor 
generals ;  to  which  this  witness  anawered,  thai 
he  very  much  doubted  it.  That  this  witnesi^ 
coming  into  the  parlour  again  through  the 
passage,  saw  Mr.  Webb  standing  at  the  feet  of 
the  stairs,  with  some  keys  in  his  hand,  which 
this  witness  did  presume,  and  verily  did  believe, 
to  be  some  of  Mr.  Wilkes's  keys  to  bis  private 
escrutoires  and  drawera.  That  Mr.  Wood  did 
desire  him  (thia  witness)  to  be  present  at  the 
sealing  up  Mr.  Wilkea's  papers,  which  he 
utterly  refused  to  do.  The  eounael  for  the 
prosecution  declined  examiniuffMr.  Gardiner 
and  Mr.  Phillipa,  (who  had  bow  been  present) 
on  account  of  their  being  employed  in  tha 
cause ;  and  therefore  rest  here. 

The  Solicitor  General  then  stood  op  to 
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the  defeabei  which  he  divided  into  tiro  parts ; 
Und  fir»l,  be  maintained  the  plea  of  not  g^uilty ; 
bat  if  ^be  jurj  should  he  of  opinion  that  woukt 
not  stand  good,  and  that  the  evidence  he  sbouM 
.brinK  would  net  be  capable  oT  settiag  aside  tha 
cvidenoeairesdy  prodaced  iocoinrt  on  the  other 
side ;  he  then,  secondly,  relied  on  the  special 
justification.  He  was  at  a  loss,  he  said,  lo 
voderstaod  what  Mr.  Wilkes  meant  by  brtogin|^ 
an  action  af^ast  Mr.  Wood,  as  be  was  neither 
the  issuer  of  the  warrant,  nor  the  executiouer 
9t'  it  If  the  constitution  had  been  in  such  aa 
tgfftgiows  maniier^ttacked,  why  net  bring  tha 
secretaries  of  state,-  themselves,  into  court? 
Why  should  Mr.  Wilkes  comroence  separate 
actions  against  each  person?  Is  Mr.  Wilkes, 
at  any  event,  entitled  to  lenfold  damages?  This 
ivas  the  first  time  be  ever  knew  a  private  actioa 
vepresented  as  the  cause  of  ail  the  good  people 
of  England.  If  the  coastfltat^  has,  in  any 
ifltftaiice,  been  violated,  tiie  erawo  must  be  the 
prosecutor,  as  it  is  in  all  criminal  cases.  The 
leoaflttitttioQ  does  not  consist  in  any  one  particu- 
lar part  iii  the  law ;  tha  whole  law  is  the  con- 
Stifutioo  of  the  country,  and  a  breach  in  bne 
part  of  tha  law  is  as  mueh  a  violation  of  tha 
iwnstitution  as  of  another.  Though  so  much 
lias  been  said  on  the  other  side,  witb  regard  to 
tbe  injury  that  might  result  from  the  promnl- 
Igation  of  aeeirets,  no  proof  had  been  broaglit  of 
any  thing  being  promulgated  that  was  not  proper 
lo  be  so.  The  arguments  which  had  bean 
used  against  seizhig  of  papers,  to  proeure 
proof,  were  felo  de  le,  unless  the  major  was 
denied  to  include  the  minor;  He  then  went 
upon  the  argument  touching  Ike  waixant,  and 
oDserred  that  these  warrants  had  been  issued  as 
far  back  as  the  courts  of  jnstioe  coold  lead 
them.  That  the  late  act  of  parliament  of 
George  the  aeeond  for  taikinf  up  vagrante  ^ikras 
a  general  seatoh-warrant,  and  be  never  knew 
it  was  ever  esteemed  an  infringethent  of  onr 
oonstitntion.  That  these  warrants  had  existed 
before,  at,  and  since  the  Reflation,  and  bad 
beefci  till  this  case  unimpeacbed ;  thatif  so  con« 
tradictary  to  tke  constitution  of  this  country, 
tbey  tonid  neveir  ha^e  remained  to  this  time. 

tia  then  made  a  general  observation  to  the 
jory^  that  it  was  their  duty  to  hear  the  cause 
cooliy  and  dis|iasBionateiy,  tritboul  any  bias  to 
ane  side  or  the  other.  He  then  went  on  to 
make  remarks  on  the  evideaoe  which  had  been 
given  b3;  the  pklatiff ;  remarked  tiiat  the^uea- 
lion  of  liberty  had  nothing  to  do  with  tha  pre« 
aenicaasl?,  which  only  jnespectad  theseizore  of 

I>aperB.    That  the  mestcngen  went  bonglinff«- 
y  about  their  business;  Mr.  llVood  was  only 
aent  to  see  they  did  their  duty. 

H«  then  went  oa  to  ma(ce  teaoarfca  on  tha 
Nortli  Briton,  N**  45.  Thatit  isasalibelon  the 
three  branches  of  die  k^Mative  body,  King, 
-Lords  and  Commons;  that  it  was  a  libel  of  such 
«  nature,  that  when  it  was  before  liie  two 
•Booses  ef  Parlianaent  not  one  single  persoO| 
tn  either  home,  ever  uttered  one  single  word  in 
defence  of  it.    That  the  whole  of  the  North 

ihitoni  ware  of  such  o  natnroy  thitf  it  aitonished 


mast  ooiisiderata  persons  how  Ibey  shonU  daw* 
passed  so  bog  unnoticed ;  that  it  had  attached 
private  persons,  persons  in  poblic  slalians,  m'^Hh 
thcr  names  written  in  fall  length ;  whidh  barf 
already  produced  bloodshed,  in  an  inatanca 
which  they  all  well  knew:  and  what  lartbar 
fiMal  oonsei|oencea  might  nesuk  from  tbaaa 
puUicaiioos,  who  would  be  answeraUal  if  Mr. 
Wilkis  should  be  proved  to  be  the  author  «f 
these  papers,  and  of  that  libel  of  libeiB,  N*  4S, 
(an  equal  to  wfaiefa  he  defied  thia  or  any  other 
age  to  produce)  if  ke  sbotild  he  provBd  as  4a 
the  author  of  that  paper,  wliich  iie  waa  confi- 
dent  lie  ahoold  be  able  to  prove,  to  the  laill  on* 
tisfaclion  of  the  esnrt  and  jury ;  in  that  ease, 
80  far  from  tfainktog  him  worthy  of  exatiiplBry 
damages,  he  was  certain  they  would  view  bias 
in  his  trae  and  native  cohMire,  aa  a  moat  Tile 
and  Wickad  incendiary,  and  a  sowar  of  diaBea- 
tioa  anHmgat  his  majesty*e  subjects.  He  thas 
obaerved,  that  tha  fireedam  of  this  coontTy  con- 
sists, that  there  is  ao  man  sa  iHgh,  that  be  ia 
oat  (^'  the  reach  of  tha  law,  nor  any  man  ao 
kar,  that  he  is  beneath  the  protactian  of  K. 

That  the  warrant  was  legal  in  itself:  that 
tha  aulhoiily  of  a  lacretary  of  sUte  was  sufi- 
dently  established.  That  damages  should  al* 
ways  be  reckoned  according  to  the  injury  f^ 
ceived :  a  jiwy  that  ever  acted  oa  any  other 
principles  certaialy  forBWore  themselves. 

Lonl  Halifax  then  came  tato  court,  and 
being  swora,  said,  that  he  did  receive  infarsaa* 
tion  coRcarning  N^  45,  That  he  did  ^iMwn 
warrants  tn  conseqoenoe  of  such  information. 
That  he  did  desire  Mr.  Weston,  his  secreUry, 
to  go  to  Mr.  Wilkes's,  and  see  that  the  asca* 
sengers  did  their  duty :  that  Mr.  Weston  da* 
dined  it,  .beseechii^  bis  iordship  to  exonaa 
him,  on  account  of  hts  weak  nerves,  and  til  state 
ef  health  ;  that  be  then  did  dedre  Mr.  Waod 
to  go,  who  accordingly  want.  That  be  tiad 
i«ason  to  believe  that^  Mr.  Witkea  was  iIm 
autlior  of  N"*  45.     That  be  had  iaformiitiatt 

Erevious  to  the  apprehending  Mr.  Wilkes,  and 
is  lordship  belioves,  to  the  beat  of  his  ramam* 
branee,  it  was  on  the  very  day  tha  warrant 
was  put  in  execution.  That  this  inforaMtioii 
tended  to  prove  Mr.  Wilkes  Ibe  author  of 
N^  45 ;  but  he  cannot  pretend  to  ehaifpe  hia 
memory  witb  tha  entire  contents  of  the  iafor- 
matkm.  That  orders  were  gi»en  by  his  lord* 
ship  to  the  messengers,  but  he  dedarea  that  ha 
cannot,  at  this  trnie,  pretend  to  reodteot  diber 
their  namea  or  thetr  parMMs.  That  ^wae 
orders  were  given  by  bis  lordship  pravsras  t* 
the  apprehension  of  Mr.  Wilkes. 

Upon  the  Lord  Chief  Juiticeea;^ rasrfog  a  d^ 
sire  to  be  informed  by  Ma  hmlship  eotiisiwing 
the  nature  of  the  information  wlid  to  ha  m* 
ceived  at  hiso^e,  and  ahont  which  his  lonW 
ship  appeared  latheriAiy,  andeaatioqsofeii- 
termg  apoti.  the  8oltdtor'i<anflral  than  pro* 
duoed  an  affidavit  of  Walter  ^aMT,  a  printer  in 
the  Old  Bailey,  which  was  read,  in  order  tn 
prove  Mr.  Wilkes  the  author  of  N""  45.  {I 
cannot  recdleet  the  whole  of  this  affidant, 
but  H  Ittul  ID  general  a  Mudeaejr  ^  po«* 
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Wflkes  tb«  aothor  imI  Ibis  Btlff  tbe  priolar  vf 
K*  45.] 

Upwi  lord  Halifmi's  hem^  crMi-«ammMd) 
he  mihI,  that  Mr.  Wetton  is  his  own  Merelery, 
mni  ilMft  Mn  Wood  Wis  lord  EgvnBoai^a  sc- 
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aj.    flk  tonMiip  wtm  asked,- urbelber  iie 
sboirid  tfaiok  Jiiiscif  tbeo  aalfaorNi«l  to 


dMud  ibsaaorvlary  of  lord  Efrremoai  to  do  say 
tbiBfT*  tAfter  same  4i«silatisB,lit8  lordship  an- 
sircred,  not  willioiU  coaaultin|r  f^rd  Egreatont. 
Said,  that  tba  offices  are  carried  on  io  aepOfale 
defMHtsaeiits,  Iwt  I'orns  aaiy  one  esmpleie  as* 
onatariss  offiea.  fie  owtis,  liowarsr,  tbat  eaoh 
aeeretary  liaa  tbe  entire  ciwoalny  sad  sfifOiot- 
iag  bis  own  offieevs.  Thai  the  warranl  ihr  the 
apprabansinn  of  Mr.  Willna  was  issa»d  (sa  be 
oalis  k,  arbieb,  beiofr  eaplaioad.  alipMiea  made 
OBt)  on  the  Mtb  of  April  last^  and  the  informa- 
liao  4ia  aair  liicea  la  have  %ccn  rpmired  «•  tba 
39lb  af  Aprii,  and  tba  arreaiing^  Wilksa'sper^ 
son  on  the  «Otb  day  of  ApnI.  [N.  R.  His 
lardabip  bare  fairfy  aakaawisifc^ss  that  ha  ia- 
aaed  Ilia  warvam  tbrea  a4ola  days  hafbra  be 
isaaeifcd  any  iiiroraaatiM  at-  aN;  and  that 
dmrfof  these  tbree  days  tba  a«rrant  lay  4ar- 
OMut,  aditlst  Ibey  were  upaa  tbe  Irant  for  ki» 
talhifeBce.] 

Tlia  Ung^  apeeob  at  the  dose  of  the  last 
•sasioo  of  parliament  was  then  read. 

TIte  North  Briton,  N^  45,  was  afterwards 
read.         ^ 

Some  stricttirea  of  the  soIioiior-ipMisral  ibaii 
ansoed,  upon  tbe  httinausoeaa  of  the  aulbor'a 
crime. 

Tkmnat  CtuUll  saya,  That  he  is  apprentice  to 
Andrew  Millar,  a  bookseller  in  tbe  Skiand ;  ^H 
ke  ia  nearly  out  of  bis  appi^^tioesblp.  Tbat 
Ifr.  Wilkea  called  there  in  tiie  siMNMner  of  1769, 
and  left  word  with  hiaB,  (this  witness)  tbat  his 
wsaster  should  adrertise  a  new  paner,  shortly 
to  come  ont,  entitled  the  Nmrik  Bnlon,  and  to 
ho  publisbed  by  bin  (Millar) :  that  bis  maaler 
did,  ta  eansequeace,  adf  ertise  it,  and  was  paid 
by  Mr.  WiNres  tbe  sunn  of  one  pound  eight 
abiMingB,  for  adrertisemenls.  [N.  B.  The  re- 
•aipC  was  prodaoed  in  court.]  That  bis  master 
M  afterwards, nponcoasidering  tbe aflair,  de- 
cline pabtishinij^  the  North  Driton  ;  saying  lie 
wonld  pablii4i  no  potftieal  maiters, 
-  Serjeant  G^atheu  obfected  to  their  jifoing 
iBla  the  erideaee,  to  prove  Mr.  Wilkea  tbe  au- 
thor of  other  papera,  wbicb  bad  no  reapeet  Io 
tbe  paper  in  qoestion ;  but 

The  Lord  Chief  Justice  allowed  it  to  be  a 
goad  correboratin||»  chain :  bat  observed,  if  tlhey 
failed  in  tbe  last  link,  tbe  whole  would  faH  to 
Hiejfromid. 

Wiliiatn  Jehnsim  says,  tbat  he  is  a  book- 
aeUer  in  Lndgato- street.  That  Mr.  WiUces 
appHed  to  htm  to  pabKsh  the  Nai<tb  Brttoo, 

5re?iou8  to  it's  appearing:  tbat  Mr.  Wilkes 
id  explain  to  biM  the  general  design  ;  tbat  he 
aifid  be  tmisf  hare  a  publisher  who  weald  not 
stand  in  l^r  of  tbe  ccnaui«cs  of  jusliee.  That 
he  never  met  Mr.  Wilkes  any  where  on  this 
aeaotnt;  %ut  tbat  Mr.  Wilbes  aNrays  canie  to 
bisa.    TbatbO)  fthk  witness)  upan-OMsMeva- 


tian  of  tbe;  natter,  declined  publisbinf  tba 
North  Briton.  Tbat  Mr.  Wilkes  then  deaira4 
bin  to  vaaanmend  a  publisher:  that  be  re- 
aosananded  Mr.  Kaamleyto  htm.  Tbatba 
(this  wilnen)  bad  •  cari«spandance  with  Mr, 
WiHbss,  conaeming  tiia  Narth  Brilons,  an!  r»» 
tiaing  then  for  tliepreis;  but  abat,  after  thnu 
or  four  nunbers  ef  tbe  paper  were  pubNabad, 
be  (this  witnan)  did,  upon  considering  the  af- 
fair, declica  tbat  also. 

Jonathan  Scoff  says,  tbat  be  Icnows  Mr. 
Wilkes*s  hand^writing,  and  prorea  a  nombef 
of  letters  shewD>  Mm  to  be  Mr.  Wilkes's  hand- 
writing, tiz. 

N*  1,  dated  Westminster,  26  July  1762  ; 
9,  ditto,  S0  July ;  3,  ditto,  8  August ;  4* 
Aylesbury,  15  August;  5,  ditto,  35  August; 
6,  Great  Geoige-street,  7  October;  7,  Win- 
chester, 14  October;  8,  ditto,  31  October; 
9,  Great  George- street,  Friday  morning ;  10, 
ditto,  37  Norember ;  11,  ditto,  12  December; 
12,  ditto,  17  December.  All  these  were  read  ; 
they  are  to  Kearslv,  and  relate  to  North  Bri- 
tons, then  sent  to  ue  imblisbed.  [N.  B.  B^ 
tween  twenty  and  thirty  letters  were  praduced» 
but  these  only  were  read.] 

Walter  Balffw^p,  in  tbe  fiiat  place,  tbat  in 
is  under  a  recognioance,  and  tberelbre  prayf 
be  may  be  excused  from  anaweriag  any 
question  which  any  tend  to  affect  or  iaJMn 
binself. 

A  debste  ansued  lor  near  ati  bo«ir»  whether 
be  Bsay  or  nny  not  be  allowed  the  pririleg a. 

Tbe  8idioitor'GeBeffal  very  atranmaasly  ns«> 
aerts,  tbat  in  tba  prcaent  case  be  nay  not  be 
allowed  it    - 

Seijeani  Glym^  and  tbe  Reoardar,  reply  to 
biro. 

Tbe  Lard  Chief  Juatice  givea  it  aa  bis -opi- 
nion, that  tbe  nan  is  not  bound  to  answer  to 
any  natter  which  may,  tend  to  accnaa  binaalf.* 

Boj^tbanaaya,  tbat  bets  a  printer  in  Ibn 
Old  Bailey,  and  that  ha  knows  Mr.  Wilkasi 

Q.  Did  yon  receive  this  letter?  [One  being 
shewn  to  bin*]— il.  Yes. 

A  letter  oftbe22d  of  April  tns  tfamvewl^if 
Mr.  Witkea  to  Walter  BaMT,  trbich,  iron  the 
poqMTtof  it,  haaaaftrong  tevHleocy  to  prate 
Wilkea  -fhe  aoithor  of  N""  45.  This  letlnr  ^ 
Wilhea  relera  to  am  enclosed  paper  (wbidh  panar 
doca  not  appear)  «rbiob  be-difecta  BaMTto  bring 
in,  in  tbe  form  of  a  letter,  betwixt  the  eoncle- 
sian  of  the  nbxt  North  Brilan,  and  bia  propo- 
aala.  This  letter  likewiae  directs  BaMTto  print 
tlie  Narth  Briton  spokan  of,  i*  the  conpaaa  af 
two  fibeetst 

Char  lei  Shav  saya,  tbat  fiats  an  sippHMkte 
to  Walter  Balff  the  laat  witnen.  Tliat  the 
North  Briton,  N*^  45,  was  printed  at  his  naste>% 
boose.  Tbat  he  knows  Mr.  Wilkes,  and  baa 
seen  him  aHen  at  bia  roaater'a  iMNise,  but  that 
be  doea  notimow  tbre  bnsinen  upon  arbieb  be 
came  tbere, 

George  Kearele^  sworn,  bet  tiat  seffered  to 

*  *  Nent  toftsltir  seipaam  aeauaMPe.'  LHIIr 
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be  examined,  being  under  a  prosecution  at  tbie 
lime. 

Michael  Curry  says,  that  be  is  a  journeyman 
printer,  that  he  was  employed  bvTMr.  Wilkes 
to  work  at  the  press  in  Great  George-street ; 
tbat  Mr.  Wilkes  gave  them  the  whole  set  of 
the  North  Britons  to  be  printed,  and  called 
tbem  at  that  time  bis  North  Britons. 

The  Counsel  for  the  Prosecution  objected  to 
this  last  being  a  proper  evidence  at  all  to  the 
questions ;  as  Mr.  Wilkes  or  any  other  person's 
republishing  a  work,  against  which  there  was 
no  judicial  determination,  could  never  affect 
tbem,  as  the  original  author  and  publisher  of 
it.  They  then  went  into  the  legality  of  tbe 
warrant,  and  many  precedents  of  the  same 
kinds  of  warrants  were  produced  in  court,  to 
prove  such  warrants  the  constant  uninterrupted 
course  of  the  secretaries  office  from  the  Revo- 
,  iution.  Tbe  warrants  from  lord  Halifax,  for 
upprebending  the  authors,  printers  and  pub- 
Ushers  of  tbe  North  Briton,  N°  45,  were  like- 
wise read. 

fjroell  Stanhope  J  esq.  says,  tbat  he  came  to 
Mr.  Wilkes's  bouse  immediately  afler  he  was 
carried  away  to  lord  Halifax's ;  that  be  went 
with  Mr.  Wood,  and  stayed  there  half  an  hour ; 
tbat  he  was  there  butonoe,  and  stayed  till  the 
papers  were  sealed  up ;  that  tie  uever  went  out 
of  tbe  study  ;  that  Mr.  Wood  was  in  tbe  study 
but  part  of  tbe  time,  and  did  nothing  at  all  but 
observe  what  past ;  that  be  (Mr.  Wood),  gave 
BO  orders  to  break  locks  by  any  kind  of  means, 
nor  gave  tbe  messengers  any  orders  or  direc* 
iions  at  all,  but  onlv  bade  tbem  do  their  doty, 
and  use  civility !  That  Mr.  Wood  was  not  in 
tbe  room  when  tbe  smith  was  sent  for,  nor 
gave  any  orders  for  tbat  purpose,  as  Mr.  Stan- 
bope  oliserved  ;  tbat  Mr.  Wood  was  not  pre- 
sent when  the  locks  were  opened.  Bnt  tbat  it 
was  Blackmore,  tbe  messenger,  who  broke 
open  tbe  locks,  (in  this  circumstance  Mr.  Stan- 
hope exactly  confirms  Matthew  Brown's  evi- 
dence.) Tbat  Mr.  Wood  went  to  Mr.  Wilkes, 
merely  at  tbe  instance  of  lord  Halifax,  in  order 
to  enforce  a  due  and  proper  obedience  to  and 
execution  of  the  warrant,  and  to  prevent  the 
messengers  from  committing  any  blunders. 
That  a  debate  arising,  whether  a  table  with  a 
looked  drawer  should  be  removed  Ontire  or  be 
opened,  Mr.  Mann  was  sent  to  lord  Halifax  for 
directions, '  and  brought  word  tbat  tbe  drawers 
must  be  opened. 

Upon  bis  being  cross-examined,  said  that 
tbe  messengers  were  to  take  manuscript  papers 
only,  and  not  meddle  with  improper  matters, 
sucb  as  printed  books,  papers,  &c.  That  be 
did  tbink  it  incumbent  upon  him  (this  witness) 
to  see  tbat  all  the  proper  papers  should  be  re- 
moved. 

Robert  Chitholm  says  tbat  hq  was  the  consta- 
ble called  upon  to  attend  tbe  messeoffers  to  Mr. 
Wilkes  I  tbat  it  was  on  tbe  30th  of  April  last, 
at  six  o'clock  in  the  morning,  tbat  be  was 
called  upon;  tbat  Mr.  Wood  came  immediate- 
ly af\er  Mr.  Wilkes  was  carried  away ;  that  be 
^s  vrituess)  heard  Mn  Wood  gi? •  no  kwd  of 


orders  at  all ;  in  abort,  tbat  his  opinion  is,  Mr, 
Wood  only  came  to  taxe  care  tbat  the  messen* 
gers  did  nothing  tbat  was  wrong  or  improper. 
Mr.  Dunning  asked  this  witness,  whether 
he  then  imagined,  that  Mr.  Wood  appeared 
there  merely  on  behalf  of  Mr.  Wilkes,  as  his 
friend— he  answered  *  not  so  neilber.'  This  wit- 
ness shuffled  and  prevaricated  very  much,  sod 
contradicted  his  own  evidence  more  than  ODC^ 
Philip  Carteret  Wehb^  esq.  says,  that  Mr. 
Wood  was  sent  by  tbe  secretaries,  merely  to 
see  tbat  tbe  messengers  executed  their  war- 
rants in  due  fo;*m  and  order;  tbat  be  (tbii 
witness)  was  only  once  at  Mr.  Wilkes's,  and 
then  not  more  than  half  an  boor ;  that  be 
went  because  tbe  secretary  of  state  was  un- 
easy, and  anxious  to  know  what  was  doin;  at 
Mr.  Wilkes's ;  tbat  he  (this  witness)  was  never 
up  stairs  at  Mr.  Wilkes's ;  tbat  be  bad  a  coo- 
venation  with  lord  Temple  in  the  pariosr. 
That  he  denies  be  bad  ever  any  keys  of  Mr. 
Wilkes  in  bis  hands ;  that  be  verily  believes 
he  bad  no  keys  at  all  in  his  hands ;  but  ^t  if 
be  bad  any,  tbey  were  bis  own  and  not  Mr. 
Wilkes's.  Upon  being  cross-examined  by  Mr« 
Donning,  Pbdip  Carteret  Webb  then  said,  thit 
upon  recollection  he  was  absolutely  certain, 
tbat  be'  had  no  keys  at  tbat  time  in  bis  btodi. 
That  Mr.  Weston  was  desired  by  lord  Halifax 
to  go,  but  tbat  be  excused  himself  oo  ac- 
count of  his  weak  nerves,  and  ill  state  of  health, 
and  that  upon  bis  (Mr.  Weston)  declioiog  it, 
Mr.  Wood  was  desired  by  my  lord  to  go,  which 
be  accordingly  did. 

Bichard  Watidn  says,  that  be  is  a  kioc'i 
messenger,  that  be  was  at  Mr.  Wilkes's  oo  ua 
SOth  of  April  last,  tbat  Mr.  Wood  was  there, 
and  did  nothing  at  all  as  this  witness  observed, 
but  only, gave  them  directions  bow  to  act 

The  Solicitor  General  observed,  when  Ball 
and  Kearsley's  evidence  were  set  aside,  tbat  be 
placed  little  dependence  on  thar  evidence,  as 
to  tbe  proof  of  Mr.  Wilkes  being  tbeaotborof 
N"*.  45,  and  indeed  be  mid  it  was  not  verv  ma- 
terial, for  that  tbe  letter  from  Mr.  Wilkes  to 
Balff  tbe  printer  which  bad  been  read,  see  page 
2a,  and  which  be  then  held  in  bis  baod,  «rtf 
conclusive  evidence  against  him.  Norton  ez- 
paliated  long  upon  tbe  circunistanoe  of  thia 
letter :  be  observed  tbat  it  was  a  lucky  drcuD- 
sUnce  for  tbem  that  N°.  45  was  tbe  only  cum- 
ber of  the  North  Briton  which  waa  printed  on 
two  sheeU  of  paper,  that  it  was  tbe  only  nom- 
ber  that  had  a  letter  at  tbe  end  of  it,  ^^^^ 
proposals  following.  He  enlaiged  very  foHy 
on  all  these  corresponding  circumstances. 

L.  C.  J.  Pratt  asked  for  the  letter  which  iwi 
enclosed,  that  he  might  compare  it  witb  tbe 
letter  at  the  end  of  the  North  Briton,  N^  45. 

But  tbe  Solicitor  General  answered,  be  bad 
it  not.  ,  1 

Seijeant  Glynn  in  his  reply  observed,  thrt 
tbe  manner  of  defence  that  nad  been  set»p 
would  necessarily  make  bis  reply  <<>°fl^^^ 
it  otherwise  would  bave  been.    VITbal  bcoto 

to  remark  he  should  divide  under  ^^^^^ 
1st,  as  to  tht  defence  which  had  been  set  uf  01 
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Bol  guilty  ;  and  Sdlj,  make  obserrations  on 
tbe  special  jastification  that  bad  beeo  pleaded. 
-  Tbe  evidence  proved,  uncontrorerled,  that 
Mr.  Wood  nras  the  prime  actor  in  the  whole 
affair.  He  then  observed  that  the  three  wit- 
aesses  on  tbe  side  of  tbe  defendant  gave  dif^ 
ierent  evidences  of  tbe  business  Mr.  Wood 
earoe  about :  Mr.  Philip  Carteret  Webb's  ac- 
count was  quite  inconsistent :  was  it  possible 
to  suppose  that  a  man  of  Mr.  Wood's  character 
and  known  abilities  should  be  sent  only  with  a 
message  that  any  menial  servant  could  have 
delivered  as  well ;  ami  that  he  should  have 
nothing  else  to  do  with  the  affair.  He  then 
observed  that  all  tbe  witnesses  called  to  oppose 
the  evidence  on  their  side  were  all  parties,  and 
against  whom  prosecutions  of  a  hke  nature 
were  at  present  depending.  He  then  went 
upon  the  point  of  justification,  and  observed, 
that  as  -to  Mr.  Wilkes  being  tbe  aullior  of 
14*  45,  they  had  totally  failed  in  any  kind  of 
proof  whatsoever ;  or  if  they  had  produced 
tbe  appearance  of  a  proof,  it  was  quite  aside  to 
tbe  present  question,  and  to  which  he  should 
not  at  any  event  have  made  any  reply,  as  there 
was  at  present  depending  a  prosecution,  as  to 
that  particular  point,  in  his  defence  of  which 
he  made  no  doubt  he  should  be  able  fully  to 
prove,  that  Mr.  Wilkes  was  not  the  aDtfaor.— - 
That  Mr.  lYilkes  coold  not  be  supposed  or 
even  suspected  of  any  design  agauMt  the  pre- 
sent establishment ;  that  be  was  educated  in 
and  had  always  adopted  Whig  principles;  that 
be  was  knowu  to  be  attached  to  and  to  have 
the  highest  opinion  of  tbe  present  prince  on 
the  throne,  which  he  bad  often  and  upon  many 
occasions  declared ;  and  his  conduct  had  al- 
ways been  answerable  to  these  declarations. 
When  crimes  have  been  exaggerated,  and  so 
noch  declamation  made  use  of  as  there  has 
beeo  on  the  present  occasion,  one  would  natu- 
ijslly  have  expected  that  some  proof  would 
have  followed  ;  but  that  in  reality  could  never 
have  been  the  case,  as  the  sole  design  was  to 
blacken  Mr.  Willtes's  character,  wiUiout  any 
foundation  in  fact.  He  then  observed  that  va- 
rious hands  were  commonly  employed  in  most 
periodical  works;  that  Mr.  Wilkes  was  not 
denied  to  be  the  author  of  sontie  of  the  North 
Britons ;  but  that.it  was  not  likely  be  was  tbe 
auihor  of  N^  45,  and  that  indeed  the  republica- 
tion of  tbe  work  in  volumes,  in  which  was  N** 
45,  so  far  from  being  a  presumption  against 
him,  certainly  affords  the  strongest  reason  to 
think  he  was  not  tbe  author ;  for  if  he  bad 
been  so,  it  is  not  likely  be  wotUd  have  been 
•oncemed  in  a  publication,  whilst  a  criminal 
process  was  depending.  He  then  observed  as 
to  the  warrant,  that  it  was  destitute  of  those 
things  necessary  to  make  it  l^;al :  that  a  pre- 
vious information  wns  always  necessary.  That 
tbe  defendants  bad  nothing  to  entitle  them  to  a 
Verdict ;  that  the  evidence  they  had  set  up 
was  perfectly  declamatory  and  unfair :  possi- 
bly Mr.  Solicitor  General's  office,  might  de- 
ttaud  from  him  what  he- had  said  ;  but  that  he 
was  wfll  satisfiedi  fran  that  geatlsnan's  known 


food  ebaraeter  and  great  abifiliei  that  he 
would  have  refused  to  plead  in  a  cause  of  a 
similar  natore,  which  he  was  net  forced  to  de 
es  affich.  He  was  satisfied  the  jury  would 
not  view  Mr.  Wilkes  as  not  entitled  to  a  verdict,* 
because  loaded  with  calumny  :  that  the  case 
was  a  wound  given  to  the  constitution,  and 
demanded  damages  accordingly :  that  Mr. 
Wilkes's  papers  had  undergone  the  ins|>eetioit' 
of  very  improper  persons  to  examine  his  pri- 
vate concerns,  and  called  lor  an  increase  nf^ 
damages  on  that  score.  The  evidence  brought 
of  precedents  of  these  kind  of  warranui  only 
shew  how  easy  things  may  creep  into  our 
constitution,  subversive  of  its  very  founda- 
tion. He  then  closed  with  telling  tbe  jury 
he  made  no  doubt  but  they  would  find  a  ver«* 
diet  for  the  plaintiff,  with  large  and  exepiplary 
daoMtfes. 

The  Lord  Chief  Ju»U<^  then  aunlned  up  tlw 
evidence  of  the  whohr,  and  observed  it  was  an 
action  of  trespass,  to  which  the  defendant  had 
pleaded  first  Not  Guilty,  and  then  a  special 
justification.  He  then  went  through  the  pai^ 
ticulars  relating*  to  the  justification,  tbe  king's 
speech,  the  libel  N""  45. 

Information  given,  that  such  a  libel  was  pub* 
lished,  '  ^ 

Lonl  Halifax  granting  a  warrant;  mes- 
sengers entering  Mr.  Wilkes  house;  Mr. 
Wood  directed  to  go  thither  only  with  a  mes- 
ssge,  and  remaining  altogether  inactive  in  the 
a&ir. 

If  the  jury  sbonid  be  of  opinion,  that  every 
step  was  properly  taken  as  represented  in  tbe 
justification,  and  should  esteem  it  fully  proved, 
they  must  find  a  verdict  for  the  defendant. 
But  if  on  the  other  hand  they  should  view  Mr. 
Wood  as  a  party  in  the  affair,  they  must  find  a 
verdict  for  tbe  plaintiff,  with  damages.  This 
was  a  general  direction  his  lordship  gave  the 
jury,  and  he  then  went  into  the  particulars  of 
the  evidence.  The  chief  part  of  tbe  justifica- 
tion, he  observed,  consisted  in  pniving  Mr. 
Wilkes  the  author,  and  the  evidence  given, 
together  with  the  letters  to  Kearsley,  plainly 
shew,  that  Mr.  Wilkes  was  generally  so.  Then 
as  to  N°  45,  the  evidence  was  of  tivo  sorts,  first 
a  letter  to  fix  it  upon  him,  and  the  other  gene- 
ral:  as  to  the  proof  of  the  republication  of  the 
North  Britons  given  by  Gnrrie,  suppostng  it  of 
itself  sufiicient,  of  which  there  was  a  doubt,  it 
did  not  extend  to  the  present  case,  to  justify  a 
warrant  issued  several  weeks  previous  to  that 
period.  As  to  the  letter,  the  gentlemen  must 
take  that  out  with  them,  together  with  the 
North  Briton,  N^  45,  and  allow  all  the  weight 
tfr  thecircumstante  they  tbiuk  it  will  admit  of. 

If  upon  tbe  whole  they  should  esteem  Mr.. 
Wilkes  to  be  the  author  and  publisher,  the  jus* 
tification  would  tie  fully  oroved.  But  that,  to 
do  this,  it  was  essentially  necessary  to  have 
the  enclosed  paper  in  the  letter  to  Balff,  as,' 
without  tbat^  all  tbe  rest,  was  but  inference, 
and  uot  thd  proof  positive  vvbich  the  law  re- 
quired.   As  to  Mr*  Wood,  he  was  described  on 
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Me  tide  as  wy  actifein  the  affair,  and  on  Ihe 
other  aide  aa  i|uite  iaoffeDaive.  Aiders  and 
abcttora  are  always  esteemed  parties  ;  b«t  if  a 
person  present-  remains  oniy  a  spectator,  h» 
f^annet  be  affeeted.  The  evidence  oo  the  one 
aids  had  been  positive,  and  on  ihe  other  side 
only  negfslive.  Mr.  Wood  might  have  said  and 
done  as  represented  on  the  one  side,  trhen  the 
evidences  on  the  other  side  were  not  present : 
if  upon  the  whole  they  should  be  sA'  opinion, 
thst  Mr.  Wood  was  active  in  iheafiair,  they 
must  find  a  verdict  for  the  plaintiff  with  da- 
mages. His  lordship  then  went  upon  the  war* 
rant,  which  he  declared  was  ft  point  of  the 
greatest  conseqosDoe  he  had  ever  met  with 
in  his  whole  practice.  The  defendants  claimed 
a  right,  noder  precedents,  to, ferae  persons' 
bouses,  bresk  open  eserutores,  seize  their 
papers,  &c.  upon  a  general  warrant,  where  no 
inventory  is  made  of  the  things  thus  taken 
•way,  and  where  ne  oienders'  names  ase  speci- 
itd  in  the  warvant,  and  therefore  adis^retMary 
power  given  te  meassngers  to  search  wherever 
their  suspicions  may  chance  to  f^ll.  If  suoh  a 
power  is  truly  inveetsd  in  a  secretary  of  stale, 
and  he  can  delegate  this  power,  it  oertaioly 
may  affect  the  oerson  and  property  sf  every 
nan  in  this  kii^oom,  and  is  totalfy  subvendve 
of  the  liberty  ofthe  subject. 

And  ss  ibr  the  prscedents^  wiH  thai  be 
esteemed  law  in  a  secretary  of  slate  which  is 
not  Isw  in  any  other  magistrate  of  this  king* 
dom  f  If  they  shoaUL  bs  foand  to  be  legal,  they 
are  certainly  of  the  most  dangerous  conss«> 
nnanoes;  if  not  legal,  mnstaggrarstsdaasages. 
filotwithstanding  what  Mr.  Solicitor  General 
bos  ^d^  1  havs  formerly  delivered  it  as  my 
'opinion  on  another occasMNi, and  IstiU continue 
ofthe  same  mind,  that  a  jury  have  it  in  their 
power  to  |pive  damaf^  for  moie  than  the  in- 
jury received.  Damages  are  designed  not 
only  as  a  satisfiiction  to  the  injured- person,  but 
likewise  aa  a  pooisbment  to  the  guilty,  to  deter 
from  any  such  proceeding'  for  toe  future,  and 
aa  a  proof  of  the  detestation  of  the  jury  to  the 
action  itself.* 

As  to  the  proof  of  what  papers  were  taken 
away,  the  plaintiff  couhl  have  do  aoosunt  of 
them  }  and  those  who  wereoMo  to  have  given 
an  account  ^ which  might  havebeeaan  soctenna-^ 
tion  of  their  guilt)  have'  prddoced  nana.  It 
lays  upon  the  jury  to  allow  what  weight  thev 
think  proper  to  that  part  of  the  evidence.  It 
is  my  opioiop  the  office  preoedeots,  which  had 
been  prodoced  since  the  Resolution^  are  no  jus- 
tification of  a  practice  in  itsslf  iUegai,  and  coo* 
trary  to  the  fundamental  priociplea  of  the  con* 
stittttion  ;  though  its  paving  been  the  constant 
prsotioe  of  the  office,  migbl  iiittrly  be  pleaded 
m  mitigation  of  dama^ccf 
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*  Vita  reipublicfe  pax,  etanimas-  libertas,  et 
libertatis,    fimitssimam    propugnecttluia   aua 
coique  domas  legibus  munita*    Im§^ 
f  Ut  pcena  ad  pauaos,  wMtasadiomiiBaper* 
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Bathes  toMtlie jury  tbey  ha4a  very 
rial  afiair  t»  determine  upon,  sad  seconsmended 
It  to  them  t0  be  paiticularly  eaotioua  ia  briogin|^ 
in  their  v«rdiet.  Observed,  that  if  Uia  jury 
found  Mr.  Wilkes  the  author  or  fmblisher  M 
N^  45,  it  would  be  filed,  anil  stand  Opon  record 
in  the  court  of  Common -^leas,  and  of  csfma 
be  prodoced  as  proof,  upon  the  criminal  caasa 
depending,  in  bar  of  sny  iatore  n>ore  ample 
discussiea  of  that  matter  ea  both  sides ;  tliat 
00  the  other  side  they  sliould  he  equally  eareM 
tn  do  justice,  according  to  the  evidence;  ha 
therefore  left  it  to  their  considemtiott. 

Tlie  Jury,  after  withdrawing  for  near  half  aa 
hour,  returned,  aod  found  a  general  verdict 
upon  both  issues  for  the  plaintiff  with  a  thou- 
sand pouuds  damages. 

Alker  the  Verdict  was  recorded,  the  SoKcitspk 
General  offered  to  |)refer  a  Bill  of  Bxca^sos, 
which  the  Lord  Chief  Justice  lateed  la  acaept, 
ssyjng  it  was  out  of  time. 

The  Court  sat  at  nine  o'clock  in  the  morn- 
ing, and  tlie  Verdict  was  brought  in  at  tweotj- 
mmutes  past  eleven  o'clock  at  night. 


It  appears^  thai  it  wtm  usual  in  the  aam« 
inissians  of  gavemors  of  the  Araeriena  pro* 
vinces  to  insert  a  ohniae  lalierriiig  to  sooh  ibr* 
Iher  powers,  iastraictteas  and  aalhorities,  as 
should  at  any  time  lbereaf)ar  be  mnSed  or  apN. 
pointed  to  suoh  gs^enaers  onasr  tbe  lmig% 
signet  and  sign  manual,  and  oocasisQAHysota 
grant  to^  such  gevemoas  powers  whiob  had 
not  been  specified  in  their  cmmnissisoa. 

The  learned  and  coustitutiooal  author  of  tba 
'  Canadian  Freeholder,'  (Dialogue  2d,  n.  24iQ 
aAer  animadverting  on  this  practice,  observes  i 

^  The  dangers,  attendiog  the  abase  of  tba 
grsal  seal,  malDs  it  difficult  for  the  crowa-  ta*  da 
alefal  acts  under  that  sanctton:  becanse  tba 
lard  chaaoellor,  frem  his  knswledge  of  law 
and  histDry,  his  hab^«sof  examining  maitersaf 
state  with  care  and  cantion,  and  surveying-  sit 
tbeir  relatioiis  and  oonssquences,  will  net  easHy 
be  brought  to  use  the  great  seal  for  such  par- 
psaes.  But  the caseis otherwise  with  respesi 
to  tbe  king's  signet.  The  instrumeate  exe- 
cuted: under  the  king's  signet  are  ceuaterstgned 
by  the  king's  secretaries  of  state,  without  evw 
aadeigoiag  the  lord  ohaoceltor's  exsmiaatioa, 
or  that-  of  the  piivy  oouacil,  or  even  of  tba 
atloniey«geneval,  or  any  other  peisoo  wha^ 
firom  hia  education  aad  station  in  Kfe,  amy  ha 
sappesed  to  be  acquainted  witb  the  law.  ^sr  as 
te  the  secsaiaries  ef  stete,  they  are  usually 
men  of  high  rank,  bora  to  Ullsaaad  afraat  es* 
tales,  snd  brad  m  habite  of  ease  and  lunny, 
and  hat  little  acquaialsdj  or  ioolined  te  beaoma 
acquainted,  with  so  4rf  asulject  sstbo  Uht. 
Parsons  of  this  description,  when  tbry  ars 
placed  in  atatioos  of  aatbevity,  ava  mnob  mora 
Ufcely  to  advisatbeir  savarsiga  te  do  ante  of  a« 
irngater^  or  doabcftiiaatan^  witboat  uifnriB|f 
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how  far  tbe  law. allows  of  tbem,  than  a  learned 
and  grave  lord  chancellor,  if  it  were  but  through 
niece  ignorance,  and  though  (heir  intentions 
were  very  pure :    but  it  often  happens  that  to 
this  ignorance  of  the  law  they  add  a  contempt 
lor  it,  and  a  disposition  to  disregard  its  restraints, 
and  OFerleap  the  limits  it  prescribes  to  their  au- 
thority, which  they  are  apt  to  consider  as 
narrow  p'edantic  riues  which  it  is  below  their 
dignity  {o  submit  to,  and,  like  Achilles  in  the 
character  j^?en  of  him  by  Horace,  *  Jura  ne- 
<  gant  sibi  nata,   nihil   uon  arrogant  annis.' 
They  are  therefore  fond  of  the  doctrines  of 
*  reason  of  state,  and  state  necessity,  and  the 
impossibility  of  providing  for  great  emergencies 
and  extraordinary  cases,  without  a  discretion- 
ary power  in  Uie  crown  to  proceed  sometimes 
by  uncommon   methods  not  agreeable  to  the 
known  fonns  of  law,'  and  the  like  dangerous 
and  detestable  positions,  which  have  ever  been 
the  pretence  and  foundation  for  arbitrary  power. 
1  do  not  mean  that  all  secretaries  of  state  are 
of  this  way  of  thinking :  for  undoubtedly  some 
of  those  raiDtsters  have  been  men  of  a  different 
character :   but  there  have  been,  as  I  believe, 
CBOogh  of  that  disposition  to  warrant  me  id 
saying  that  it  is  the  general  spirit  and  com- 
plexion of  the  office.    Nor  would  it  be  difficult 
to  find  proofs  of  this  extra -le^,  or  rather 
•upra-legal,  disposition  in  the  powers  they  have 
•asumed  to  themselves  without  any  clear  war- 
rant of  law  for  SQ  doing,  and  in  the  manner 
tbey  have  exercised  those  powers  thus  unwar- 
rantably assumed  :  of  which  1  will  mention  to 
you  one  remarkable  instance,  which,  in  the 
case  of  the  celebrated  Mr.  Wilkes,  some  years 
ago    engaged  the  attention   of   all  England, 
That  gentleman  had  written,  (or  I  sliouUI  ra- 
ther say,  was  supposed  to  have  written  ;    for  it 
was  never  prove<i  upon  him  ;)  a  political  paper 
called  the  North  Briton,  N*^  45,  in  the  month 
of  April,  1763,  soon  after  the  conclusion  of  the 
late  definitive  treaty  of  peace,  by   which  this 
province  of  Canada  was  ceded  to  the  crown  of 
Great  Britain,  in  which  papir  there  was  a  pas- 
sage that  gave  offence  to  the  Court,  and  was 
considered  as  in  a  hi^h  degree  seditious.  Upon 
this  a  resolution  was  taken  by  the  king's  mi- 
nisters of  state  to  arrest  Mr.  Wilkes,  and  pro- 
secute him  in  the  court  of  Kioto's- bench  fur. 
Writing  and  publishing  the  said  seditious  paper, 
or  libel ;  and  he  was  accordingly  arrested,  and 
all  his  papers  of  every  kind  were  seized,  by 
virtue  of  a  warrant  issued  to  one  of  the  king's 
messengers  by  the  late  earl  of.  Halifax,  who 
was  at  that  time  ont*  of  his  majesty's  secre- 
taries of  state.      And  this  warrant  was  a  gene- 
ral warrant,  which  did  not  mention  Mr.  Wilkes's 
nam^  but  empowered  the  messenger  to  arrest 
the  persons  (whoever  they  might  be)  who  had 
been  •concerned  in  writing  and  publishing  the 
said  seditious  j>aper,  caUed  the  North  Briton, 
N°  4^.    This  omission  of  Mr.  Wilkes's  name 
made  the  warrant  utterly  illegal,  because  it  re- 
quired the  king's  messenger,  fwho  was  a  mere 
^ministerial  officer,  or  rather  who  acted  as  such) 
'to  do  that  which  was  tha  basinesspf  a  judicial 
VOL.  XIX. 
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officer,,  or  magistrate,  that  Is,  to  exercise  an 
act  of  judgment  of  an  high  nature  by  deter*    i 
mining  who  were,  and  who  were  notooncerned 
in  the  commission  of  the  offence  in  question* 
This  was  an  act  of  judgment  of  so  important  s 
kind  that  even  a  magistrate  ought  not,  accord- 
ing to  the   maxims  of  the  English  law,    to 
have  ventured  to  do  it  without  having  received 
an  information  upon  oath  from  some  credible 
witness,  that  such  or  such  a  person  had  com- 
mitted the  offence  in  question,  to  be  a  ground* 
for  his  ordering  him  to  be  arrested  ;    because^ 
if  magistrates  had  a  power  of  arresting  mea 
without  such  previous  information,  and  merely 
upon  their  own  suspicions,  or  pretended  sus-. 
picions,  they  might  cause  any  person  how  in'> 
nocent  soever,  to  be  thrown  into  prison  when* 
ever  they  thotght  fit*     And  much  less  cau  a 
magistrate  delegate  such  a  power  of  determine' 
ing  who  is  the  person  that  has  committed  a 
particular  offence,  to  a  mere  ministerial  officer 
of  justice,  such  as  theJcing's  messenger,  which 
is  done  whenever  a  general  warrant  is  issued. 
This  general  warrant  therefore  issued  by  lord 
Halifax  was  clearly  illegal,  and  consequently 
the  arrest  and  imprisonment,  of  Mr.  Wilkes  in 
pursuance  of  it  were  illegal  likewise,  and  be- 
came a  just  ground  for  an  action  at  law  at  the 
suit  of  Mr.  Wilkes  against  lord  Halifax,  the 
secretary  of  state,  for  a  false,  or  wrongful  im- 
prisonment of  him :   and  Mr.  Wilkes  did  after- 
wards accordingly  bring  such  an  action  against 
him  in  the  court  of  Common  Pleas  in  England, 
and  did  recover,  by  the  verdictof  a  jury,  a  large 
sum  of  money  as  a  compensation  for  the  damage 
he  had  wrongfully  sustained  by  such  imprison- 
inent.     It  mlist  nevertheless  be  acknowledged, 
in  justice  to  the  late  lord  Halifax,  that,  though 
he  issued  the  said  general  warrant,  he  was 
not  incited  to  do  so  by  the  haughty  spirit  which. 
1   have  been  just  now  ^escribinif  as  too  apt  to 
influence  the  great  men  who  till  those  offices^ 
but  was  himself  rather  inclined,  (from  his  own 
natural  good  sense,  and^  as  we  may  suppose, 
the  moderation  of  his  temper,)  to  insert  Mr.  _ 
Wilkes's  name  in  the  warrant,  but  was  over->' 
persuaded  to  tbe  contrary  by  Mr.  Philip  Cjar- 
teret  Webb,  who  was  at  that  time  solicitor  to 
the  treasury,  and  who  urged  him  tb  make  tho 
warrant  general,  because,  he  said,  it  had  been 
the  constant  usage  of  former  secretaries  of  stato 
to  frame  their  warrants  in  that  manner,  as  in- 
deed he  afterwards  proved  to  the  world  that  it 
had  been,  by  publishing  a  collection  of  war- 
rants issued  by  different  secretaries  of  stats 
on   various   occasions  in  almost  every  reign 
for  the  preceding  hundred  yeass,  or  from  the 
year  166S,  if  my  memory  does  not  deceive  me 
of  which  the  greater  part  were  drawn  up  Ui 
that  vague  and  ^eueral  manner.    This  may, 
perhaps,  be  sufficient  to  exculpate  the  late  lord 
Halifax  ;  but  it  serves  strongly  to  prove  the  - 
violent  spirit  which  has  usually  prevailed  in  the 
persons  who  have  held  tbe  office  of  secretary 
of  state,  since  it  shews  that  for  a  hundred  years 
together  they  have  taken  upon  them  to  act,  in 
the  business  of  arresting  state  offenders,  in  a 
4  F 
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inanDer  lliat  I>id8  opeD  defiance  to  the  first 
priocinles  of  law  ftiid  justice.  And  this  they 
nave  done  too,  without  ever  bavinff  t)eeQ  clearlv 
invested  by  any  statute  of  the  Itingdom,  with 
any  power  ot  arresting^  men  at  aii,  even  by 
warrants  that  name,  or  describe  exactly,  Vhe 
persons  who  are  to  be  arrested  by  them,  a^d 
that  are  ^rounded  upon  previous  infonnations 
of  credible  witnesses  upon  oath  ;  and  certainly 
ivithout  having  any  such  authority  by  virtue  of 
the  old  comnion  law,  or  cpeneral  usage  of  Eng- 
land from  lime  immemorial,  because  the  ofiice 
of  secretary  of  state  itself  has  not  existed  long 
enough  for  that  purpose,  beini;  no  older  (ban 
ibe  reign  of  Henry  the  8th,  which  began  in  the 
year  1500,  whereas,  in  order  to  be  possessed 
of  such  an  authority  by  ancient  custom  from 
|ti me  immemorial,  it  ought  to  have  been  pos- 
tessed  of  it  before  the  time  of  king  llicnard 
the  1st,  or  about  tlie  year  11 89.  But  the  trDth 
is,  that  the  king's  Secretaries  of  state  are  his 
clerks,  or  letter -writers,  whose  business  it  is  to 
tuake  known  his  miye^y^s  pleasure,  to  bis 
ambassadors  in  foreign  courts,  or  to  ambassa- 
doVs  of  foreign  courts  at  liis  miyesty's  court,  or 
to  his  majesty's  subjects  in  his  own  dominions 
on  various  occasions,  but  are  not,  or,  at  least, 
were  not  originally,  his  majesty'^  magistrates, 
or  the  delegates  of  his  judicial  |iower  for  the 
purpose  of  adroinstering  justice  in  his  name 
and  behalf  in  any  respect,  and  therefore  ought 
not  to  arrest  state  offenders,  any  more  than  any 
other  offenders,  or  any  more  than  they  ought 
to  try  them  for  their  offences  aiid  condemn 
Ihem  to  puiiisliment  as  is  done  by  real  magis^ 
trates.  Fur  the  arresting,  tryitig,  and  con> 
demning  men  for  offences  against  the  laws  are* 
all  of  them,  branches  of  the  judicial  power  of 
the  crown,  and  ought  therefore  to  be  exercised 
only  by  the  known  magistrates  of  thekingdooEi, 
to  wit,  the  judges  aoci  justice^  of  Oyer  and 
Terminer,  and  justices  of  the  peace,  who  are 
regularly  inrested  with  competent  authority 
'for  that  purpose  by  commissions  Under  the 
'great  seal.  Abd^  as  to  the  king's  messengers, 
they  are  not  the  proper  ministerial  officers  of 
justice,  like  sheriff's  and  constables,  but  are  only 
ios  their  name  imports)  servants  kept  in  the 
king's  pay  for  the  purpose  of  carry mg  mes- 
^sages  for  him  with  fidelity  and  expedition, 
'cither  within  the  kingdom  or  without,  as,  for 
instance,  to  carry  dispatciies  to  bis  majesty's 
l^amb'assadors  in  Tbfei^n  countries:  so  that  it 
,ceems  doubtful  wheUier  even  a  legal  warrant 
to  arrest  a  man,  issued  By  a  known  magistrate, 
8S  k  justice  of  (be  peace  or  a  judge  of  the 
Court  of  K.ing'8-hencn,'pan  be  legally  executed 
hy  one  of  these  messengers,  unless  it  be  in 
those  cases,  (if  there  are  such,)  in  which  it 
'may  be  executed  by  any  person^ whatsoever  as 
well  as  by  a  sheriff  or  constable,  or  other 
IlooWo  ministerial  officer  of  justice.  You  see 
therefore  that  there  is  a  threefold  irregularity 
grown  up  in  the  secretary  of  state's  office  with 
resj)ect  to  this  practice  of  arresting  men  for 
*  state  offences.  In  the  first  place  tliey  have 
creeled  themselves  into  judicial  officers^  or 


taiagfMriiites,  for  thib  {purpose ;  \ii  ^\b  l^collli 
place  they  have  taade  use  of  king's  me&etomi^ 
instead  Of  sheriffin,  or  consiMiles,  xnt  m€t 
known  ministerial  ofic^ts  of  jdstice,  tts  excsisnti 
their  Warrants ;  and  in  the  third  place  ihtf^ 
have  framed  theh-  warrant!  iti  a  gen'erti  IfuQJk- 
ner,  Without  naming  'the  pafftcuUl-  b'enAfil 
they  meant  to  have  arreted,  and  confimii^  fM 
warrants  to  theOn  onty,  bot  feavitig  a  liberty  t6 
the  messengers,  who  are  to  execute  the  wtir- 
rants,  to  arrest  any  persons  whom  Aiey,  tbi 
messengers,  shall  think,  or  sa^  that  they  Tbidk, 
to  have  been  guilty  of  the  offences  in  <{[ocStiOfl. 
Tliese  afe  strange  licenses  that  have  cfept  inls 
the  practice  of  the  secretary  of  ^le's  6fli<!& 
and  •  they  siifficienltV  sbe^  the  vtoVeOt  s^ 
that  has  prevailed  in  it." 


>Ahw 


i^mmttmi^im^tJLMjki^tf 


For  the  •▼Mcnoe  which  Mr.  PhiKp  Carlfftl 
Wchb  gate  fn  thSs€tite,tin  ifidi^HnMbtlbrtM- 
jury  was  instituted  agkhist  him ;  of  the  ^nh 
ceedings  upon  which  lay  exoellent  friend,  Mr. 
Baron  Maseica,  has  fdrmsbed  mc  with  thsist' 
lowihg  Note  takeb  by  IMtaMelf : 

E^er  IVrm,  Afoy  10,  ir^. 

'a  Motion  was  made  in  the  KIng's-beMi 
to  quash  an  indictment  fbr  pegufy,  ag^'oA 
Mr.  tVebh,  the  solicitor  of  the  Treasury,  Qpok 
account  of  its  insufficiency.  Thb  case  ^ts  if 
Tollows.  In  the  action  of  trespass  brought  by 
Mr.  TVIIkes  against  Mr.  Wo6d,  the  oiider  te^ 
cretary  of  Afate,  fdr  forcibly  entering  his  b^ 
and  Beijing  his  pa^rs,  Mr.  Beatdfldofe  bll 
been  a  prTaci|kal  Witness  On  behalf  of  Vr. 
VVilkeb  to  prove  the  trespass ;  and  in  ^ving  bife 
evidence,  lie  had  teid  that  Mr.  Webb  was  pre- 
sent there  aidibg  itid  assisting  in  ieiaibg  Mir* 
Wilkes's  papers,  and  that  he  (B^rdirtore)  bad 
seen  him  (Webb)  With  t  key  in  hit  haod. 
Afterwards  Mr.  Webb'wasexartiined  uawi^ 
neas  on  behalf  of  the  defendant  Mr.  WooAi 
and  amongst  other  thihgs  he  then  dtelafed, 
with  a  particular  refereilce  to  Mh  Beiifdmorcf 
evidence  above- mentioned,  thdLt  he  flever  bad 
had  a  ktfy  at  all  of  any  kind,  or  bdoo^tag  t6 
any  person,  In  his  hand  on  that  6c^ioD,  not* 
withstanding  what  that  man,  meaning  Betrd» 
more,  had  sworn.  Hiis  assertion  of  Mr. 
t^ebb's  that  he  had  ho  kev  in  his  band  on  tbit 
occasion  was  intended  to  be  the  subject  of  ip 
indictment  of  pequry.  And  accbrdingly  it 
the  Epiphany  general  sesaons  of  the  peace  al 
flicks's-hall,  about  Jan.  7.  1704;  a  bill  of 
indictmebt  was  preferred  agatiist  hitti,  for  wilfiu 
and  corrupt  penury,  in  swearing  that  he  htd  06 
key  in  his  btk"i,  and  this  indicttbent  wu 
supported  by  four  witnesses  tvh'ose  names  were 
indorsed  upon  the  back  of  it,  and  was  found  by 
the  grand  jury.  But  sOoki  after  the  fhidilig 
of  tills  indictment,  the  counsel  fhr  the  proie- 
cutor  of  it  took  notice  that  It  was  not  accurate* 
ly  drawn,  the  person  Who  drew  it  (who  w« 
Mr.  WUtl*}  hAf tog  liS^  iUAkd  the  #oA 
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fwgrp  }ar  «r.  WA^t  ^j^hpuf,  tiifficientli  fel^ 
ij^  RH:rt>j  fn«t  ifkey  hjtd,  ^  waferial  r^lMV>n  V> 
thliM^^  iQ  the  cau^e  ip  wlMckt^e¥  were  9poM% 
.w^htcli  9)ifi^  %n^  Pmt"*  t<^  Df^f^b^n^onci  bv 
l^^g  tbV  Wr.  :^eartww  wan,  a  ipateniyi 
^^b^e^jA  th^  c%u?e.  that  he  1ia44W9rD  that  h^ 
ha^  «e€A  Webb  yv^tl^  a  kf  v  pf  Mr,  ^fke«^9 

fl^WM  in  Ws  fc^n^t  W4  that  Webb  w  ^3^- 
IMpedn^e^  ^efir^more^  astd  9w<vce,  wit^  a  par^ 
ticohir  refereQ<>e  to  BeardiDore's  evidence,  and 
with  •  view  to  discredit  the  whole  of  hia  testi- 
moDT  and  awlea  ii  of  na  wckphl  with  the  janr, 
thatDe  had  no  key  at  all  in  hia  hand,  notwith- 
Mindnywh^lthat  »&•»  BeudDion^  iMd  f worn. 
Th«  QmBad  fa  the  poaeeniion  barinff  oh< 
••Rtd  this  deiaolid  the  iniKctneBt,  negWled 
16  lake  Aut  pvoeeaa  vjMn  it,  intending  to  pre- 
ler  a  naone  oorrecl  iadictmcnt  at  the  waart  sea- 
siona  of  the  peace,  which  they  acoovdibgW  did 
nnef^Ti  mti  the  ^nd  jurv  fovind  it.  ^od  Itf  r. 
Webjb  had,  prphULbly  for  t^e  same  reason,  hur- 
H(49Q  tb«  Rro9^Si9  upon  the  first  indictin^Dt  as 
ftft  «s  i^tuuiuile^i  aqd  endeavoured  to  briof  i^  to 
a  ^UL  IQ  hO|j|OB^  to  Ibrestall  and  p.re?eot  any 
pr^cf^jjnip  9g]aiQSt  bim  iipqu  the  second  and 
inore  iicc^r^te,  Indictment.  And  as  the  time 
for  tji^l  upon  the  first  mdictsnent  was  now 

Ei^d,  the  cqunsel  for  the  prosecution  this 
iQved  the  Court  \o  quash  the  first  in- 
n^  Mpon  the  ground  of  the  fpre-mentioned 
iv^Q^ci^Hcyy  to  prevent  the  ^ri^l  heiog  had 

Sppn  it»  %Qu  oCTered  to  proceed  with  a|l  evpe- 
it^on  to  trial  upon  the  8eco|i<](  indictment.  4^4 
|he  Court,  after  t^  good  m^ny  difficulties,  did 
|prant.tbe  motion,  and  ordered  the  first  iodi.Qt* 
meot  to  be  quashed,  upon  condition  that  tb^ 
iecqnd  in^lictment  should  9tand  in  the  place 
tf  the  first  to  ^ll  intents  and  purposes,  so 
^hat  it  sbovdd  be  tried  at  the  same  time,  and 
by  the  aaiQe  special  jury  th^t  were  already 
ttruck  to  try  the  first  indictment.  JTIo  relation 
to  this,  see  Perry's  Case,  ▲.  d.  1793.  J  They  said 
upaoin^ioasly,  that  a  motion  to  qui|sh  an  iif- 
^ctment  ip<lde  by  the  prosecutor  of  the  indict- 
n^nt  was  by  no  means  a  n^otion  of  course ; 
for  that,  if  it  were,,  it  would  be  in  the  power  of 
a  prosecu.tor  purposely  to  make  his  indictments 
defective  in  ^ome  small  psirticular,  and  then  to 
move  (Q  <|tvi$h  them,  and  prefer  new  ones 
fweiuy  tiiiieg  over,  and  thereby  to  keep  the 
person  pipsecuted  io  contiqual  suspi^se  and 
under  the  terror  of  a  (prosecution  without  evec 
bringing  bim  to  a  trial,  which  would  be  a  very 
great  oppression;  that  therefore  the  Court 
would  always  exercise  their  discretion  in  re- 
lation to  it,  and  either  qnash,  or  refuse  to  quash 
the  indictment  at  the  motion  of  the  prosecutor 
as  they  should  think  proper  upon  consideration 
of  the  circumstances.  A  case  much  relied  en 
in  this  motion  by  the  counsel  for  the  prosecu- 
tion was  that  of  the  King  and  Snow,  in  Foster's 
iteports  of  the  Crown  £aw  ;  and  Judge  Wil- 
mot  mentioned  on  the  other  side,  to  shew  that 
^is  was  not  a  motion  of  course,  the  Case  of  the 
King  and  Moore  in  Strange's  Reports. 

•^ySl,  BIr,  Webb  was  tried  on  the  second 


4.  a  179$. 


CI  174 


i^$<^f|^  9,1  the  fittingf  at  Westminster  be- 
fbr^  lord  l^^osdeid.  And  it  wsaproved  on  ihf 
paft  of  the  cfown  that  Mr.  Webb  had  had  4 
l^ey  in  his  hand  ii^  Mr.  Wilkes's  house  on  tbi 
fb^ei?ai<^  occasion.  This  was  clearly  proved  bj^ 
three  or  four  credible  witnesses,  vyho  alt  swore 
positively  to  it ;  and  aome  of  them  said  that 
o^e  of  tlis  petso^a  th^n  present  in  Mr.  WiUaes's 
house  h^  ob^rv ed  it  to  the  rest  at  the  very 
time,  and  desiri^  them  to  take  notice  of  it  that 
they  might  remember  and  testify  it  clearly  if 
occasToEi  should  re<inire  it ;  and  that  he  ns4 
used  9pvf^  sueh  words  as  these :  "  I  suppose  if 
9Uy  action  should  he  brought  against  Mr, 
Yfood  or  Ktr.  Webb  for  this  trespass,  they  wil) 

{^reteuft  that  they  had  up  hand  in  it,  but  were  mer^ 
ookers  on,  ^i^  that  (he  n^essengers  were  tb^ 
onljf  actors  ii^  it.  Therefore^  P^ay,  gentlemen^ 
observe  and  reniemher  that  Mr.  Webb  had  a 
key  in  hi'  hand^;'*  meaning  that  Mr.  Webf 
had  either  been  opening  or  was  going  to  opeu, 
Mr.  Wilkes's  stM(\y  with  it,  it  being,  as  tnejf 
^1  declar^,  a  Tanre  key  of  the  size  of  a  chanv- 
ber-key.  This  (act  therefore  of  Mr.  Webb*| 
having  had  a  key  in  bis  band  on  that  occasion 
seems  to  have  been  sufficiently  proved,  thoiigti 
the  defendant  at\e^wards  brought  three  or  fouf 
persons,  king's  messengers  and  others,  whot 
were  present  ut  Mr.  Wil|[es's  house  on  that  oc- 
casion, wbQ  swore  that  they  did  not  see  any 
key  in  Mr.  Webb's  baud,  though  they  wer<Q 
there  the  whole  time,  apd  |»robably  must  bavi^ 
seen  in  it.  But  ip  the  hurry  of  tbat  transac- 
tion it  is  possiible  they  might  not  observ.e  it  2 
and  therefore  their  evidence  can  never  be  sup- 
posed to  countervail  and  destroy  the  clear  an4 
positive  and  circufpstantial  testim'ony  of  the  fit- 
nesses op  the  (affirmative  side  of  the  question. 

The  CTUeoc^Aonetraipg  Mr.  Webb's  swear* 
ing  at  the  ibrmer  trial  wan  as  foUows :  it  wan 
proved  thai  51r.  Beanlmoce  had  been  the  last 
witaeaa examined  en  the  side  of  Wilk««  In  thai 
trial ;  and  that,  af\er  rehittng  many  tmportaiit 
particnkirs  relating  to  the  trespass  committed 
m  Mr.  WiULes*s  house,  he  had^said  tbat  he  sawi 
Mr^  Webb  there  with  a  key  in  bis  hand.  Thai 
aAerwarda  Mr.  Webb,  vqlunlariljf  oflerinsr  him" 
self  to  be  n  witness  on  the  side  o£  Mr.  Wond» 
bad  sworn  as  follows: 

'<  Q^p  of  the  witnesses  has  sfforn  tbat  he 
saw  me  with  a  key  in  ipy  hand.  Now  this  is 
absolutely  false;  Tor  I  am  positive  I  had  no 
key  in  my  hand  any  part  of  the  time."  That 
upon  this  Mr.  Dunning,  one  of  Mr.  Wilkes^s 
counsel,  had  bid  Mr.  Webb  reflect  seriously  on 
what  he  was  swearing;  for  tbat  tbey  were 
well  assured  tbat  he  hs!d  been  seen  with  a  key 
in  his  hand.  Thai' thereupon  Mr.  Webb  some- 
what softened  his  denial,  and  said,  ^^  If  1  had 
a  key  in  my  hand,  I  am  sure  it  was  not  Mr. 
Willces's  key :  but  I  am  almost  sure  I  had  no 
key."  That  upon  this  Mr.  Duoninir  had  said 
that  that  answer  was  not  sufficiently  direct, 
and  that  he  required  a  direct  and  positive  an- 
swer from  him  whether  he  had  a  key  in  his 
hand  on  that  oocasion  or  not.     That  upon  thin 
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requisition  of  Mr.  Dunning,  Mr.  Webb  bad 
fiDaily  said,  *<  Upon  recollection  I  are  positive 
that  J  had  no  key  in  my  hand."  And  then 
af\er  a  little  pause  added,  '*  And  it  is  impossi- 
ble that  I  could  have  had  one,  because  1  did  not 
go  up  stairs." 

This  was  the  e?idence  which  Mr.  Webb  was 
clearly  proved  to  have  delivered  at  the  former 
trial.  But  Mr.  Webb's  counsel  and  lord  Mans- 
field observing  to  the  jury  that  Mr.  Webb's  de- 
nial of  his  having  had  a  key  was  not  an  abso- 
lute and  peremptory  denial,  which  they  con- 
tended appeared  from  his  intermixing  it  with 
the  last- mentioned  reasoning  upon  it,  namely 
that  he  could  not  have  had  it  because  he  did 
liot  go  up  stairs ;  lord  Mansfield  representing 
to  them  likewise  that  Mr.  Webb  must  all  along 
have  meant  to  deny  only  his  having  a  key  of 
Mr.  Wilkes's  in  his  hand,  which  he  inferred 
also  from  the  same  words  of  Mr.  Webb  about 
his  not  going  up  stairs ;  lord  Mansfield  also  in- 
forming the^ury  that  unless  the  point  in  which 
a  material  witness  in  a  cause  is  contradicted  by 
another  witness,  who  swears  falsely  in  so  con- 
tradicting him,  be  a. point  so  material  to  the 
issue  in  question,  (though  it  need  not  be  the 
issue  itself)  that  if  it  be  false,  the  issue  must 
re^maiii  totally  destitute  of  evidence,  the  per- 
jury so  committed  by  the  second  witness,  even 
though  it  were  wilful,  is  not  a  crime  punishable 
by  the  law,*  but  only  a  heinous  moral  sin ;  and 
then  oliserving  to  them  that  the  point  in  which 
Mr.  Webb  contradicted  Mr.  Beardmore  was 
not  a  point  so. materially  connected  with  the 
issue  in  that  trial :  and  lastly  informing  them 
that  unless  a  man  swore  to  a  falsehood  know- 
ing it  to  be  false,  he  was  not  guilty  of  wilful 
and  iDorrupt  perjury  ;  and  observing  likewise 
that  there  was  some  room  to  doubt  whether 
what  Mr,  Webb  had  sworn  was  in  itself  false 
or  no,  since  there  were  three  or  four  witnesses 

*  «'  Perjury,"  says  lord  Cq^e,  3  Inst.  164, 
*<  is  a  crime  committed  where  a  lawful  oath  is 
ministered  by 'any  that  hath  authority  to  any 
person  in  any  judicial  proceeding  whosweareth 
absolutely  and  falsely  in  a  matter  material  to 
the  issue  or  cause  in  question  by  their  own  act 
or  by  the  suWnation  of  others."  He  then 
proceeds  to  "  peruse  the  branches  of  this  de- 
scription." See  also  4  Blackst.  Comm,  book 
4,  p.  137. 


that  had  sworn  that  they  bad  been  present  at 
Mr.  Wilkes's  all  the  time,  and  had  seen  Mr. 
Webb  there,  but  had  not  seen  him  with  a  key 
in  his  hand :  the  jury,  after  a  consnltation  of 
an  hour  and  ten  minutes,  (during  which  time 
lord  Mansfield,  growing  impatient,  septa  mes* 
sage  to  them  by  one  of  the  officen  of  the 
court  to  desire  them  to  hasten  their  rerdict) 
brought  in  their  verdict  that  he  was  Not 
Guilty. 


I  apprehend  that  the  foUowiiv  paifF^v  ia 
the  celebrated  <  Letter  concerning  Libels,  War- 
rants, Seizure  of  Papers,'  &c.  relates  to  some- 
thiug  which  had  been  said  by  lord  Mansfield  io 
the  House  of  Lords  in  relalioii  to  the  case  of 
Mr.  Webb.        , 

"  I  will  ask  the  Attorney  what  opinion' hs 
would  have  of  the  veracity  of  a  judge,  who, 
having  tried  an  old  gentleman  for  peijoiy, 
where  there  were  four  positive  witnesses  ror 
the  prosecutor  to  Aie  words  being  spoken, 
whicn  were  charged  and  which  were  probable 
in  the  nature  of  the  case,  and  four  witnesses  for 
the  defendant,  in  short  bis  followers,  who  swore 
that  they  were  very  near  their  master,  aod 
must  have  heard  the  words  bad  .they  been 
spoken,  and  they  heard  them  not ;  and  that 
the  judge  thereupon  found  it  necessary  to 
labour  to  the  jury  the  character  and  fortooe  of 
the  defendant,  and  the  utter  improbability  of 
his  having  denied  upon  oath  his  having  uttered 
the  words,  had  he  really  uttered  them;  and 
that  afWr  a  good  deal  of  hesitation  aod  doobt, 
the  jury  at  last  acquitted  the  defendant ;  I  say, 
aAer  such  an  acquittal,  what  would  one  thiak 
of  a  judge  who  should  in  a  public  assembfy 
wantouly  and  unnecessarily  mention  this  case, 
and  declare  there  was  not  the  least  colour 
or  pretence  for  the  prosecution  P  What  the  At« 
torney  may  say,  1  know  not ;  but  I  am  sorSi 
for  my  own  part,  I  would  never  afterwards 
give  such  judge  credit  for  a  fact  he  should  ad- 
vance upon  his  own  testimony  only,  however 
glad  1  might  he  to  hear  bis  reasoning  upon  aoy 
subject  whatever.  For,  ingenuity  is  ooe  tbio^, 
and  simple  testimony  another,  and  *  plain  trutli» 
(£  take  it)  <  needs  no  flowers  of  speech.' "  [See 
Pope's  Imitation  of  Horace,  book  1,  £p'  ^* 
*<  Plain  truth,  dear  Murray,  needs  no  flowcn 
of  speech."] 
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545.  The  Trial  of  William  Lord  Byron,  Baron  Byron  of  Roch- 
dale,  for  the  Murder  of  William  Chaworth,  esq. :  Before  the 
Right  Hon.  House  of  Peers,  in  Westminster-hall^  in  full 
Parliament,  on  Tuesday  the  l6th,  and  Wednesday  the  17th 
of  April:  5  George  IIL  a.  d.  1765. 


T^utday,  April  16,  1765. 

In  the  Court  erected  in  Weetmioster'Hall,  for 
the  Trial  of  William  lord  Bjron,  for  the 
Murder  of  William  Chaworth,  esquire. 

About  eleven  of  the  clock  the  Lords  came 
from  their  own  hoose  into  the  conrt  erected  in 
Westminster-hall,  for  the  Trial  of  William  lord 
ByroD,  in  the  manner  following : 

The  Lord  High  Steward's  gentlemen  attend  • 
ants,  ^wo  and  two. 

The  clerks  assistant  to  the  House  of  Lords, 
and  the  clerk  of  the  parliament. 

Clerk  of  the  crown  in  Chancery,  bearing  the 
king's  Commission  to  the  Lord  JSigh  Steward, 
and  the  clerk  of  the  crown  in  Uie  King's-. 
iieuch. 

The  masters  in  chancery,  iwo  and  two. 

The  judges,  two  and  two. 

The  peers  eldest  sons,  two  and  two. 

Peers  minors,  two  and  two.  . 

Chester  sind  Somerset  heralds. 

Foor  Serjeants  at  arms  with  their  maoes, 
two  and  two. 

The  Teonian  usher- of  the  House. 

The  harons,  two  and  two,  beginning  with  the 
youngest  baron. 

The  bishops,  two  and  two. 
'    The  viscounts  and  other  peers,  two  and  two. 

The  lord  privy  seal  and  lord  president. 

The  archbishop  of  York  and  the  archbishop 
of  Canterbury. 

Four  Serjeants  at  arms  with  their  maces,  two 
and  two. 

The  Serjeant  at  arms  attending  the  great 
ieal,  and  purse-  bearer. 

Then  Garter  king  at  arms,  and  the  gentle- 
man usher  of  the  Black  Rod  carrying  the  white 
staff  before  the  Lord  Hi^h  Steward. 

ftobert  earl  of  Northington,  chancellor  of 
'Greatr  Britain,  Lord  High  Steward,  alone,  his 
train  borne. 

His  royal  highness  the  duke  of  Gloucester, 
kis  train  borne. 

His  royal  highness  the  duke  of  York,  his 
train  borne. 

*  The  Lords  being  placed  in  their  proper  seats, 
^nd  the  Lord  High  Steward  upon  tiie  wool- 
I>sck,  the  House  was  resumed. 

The  clerk  of  the  crown  in  Chancery,  having 
nw  majesty's  Commission  to  the  Lord  High 
Steward  in  his  hand,  and  the  clerk  of  the  crown 
>tt  the  Ring's. bench,  standing  before  the  clerk's 
|u>le  with  their  faces  towards  the  state,  made 
w'ee  reverences ;  the  first  at  the  Uble,  the 
iecond  in  the  midway,  and  the  third  near  the 


woolpaek;  then  kneeled  down ;  and  the  clerk 
of  the  crown  in  Chancery,  on  his  knee,  pre- 
sented the  Commission  to  the  LonI  High 
Steward,  who  delivered  the  same  td  the  clerk 
of  the  crown  in  the  King's-bench  to  read  : 
then  risjng,  they  made  three  reverences,  and 
returned  to  the  table.  And  then  proclamation 
was  made  for  silence,  in  this  manner : 

Serjeant  at  Amu.  Oyez,Oyez,Oyez!  Our 
sovereign  lord  the  king  strictly  charges  and 
commands  all  manner  of  persons  to  keep 
silence,  upon  pain  of  imprisonment. 

Then  the  Lord  H%h  Steward  stood  up,  and 
spoke  to  the  Peers. 

JLord  High  Steward.  His  majesty's  Coin- 
mission  is  about  lo  be  read :  your  lordship* 
are  desired  to  attend  to  it  in  the  usual  manner; 
and  all  others  are  likewise  to  stand  up  unco« 
vered,  while  the  Commission  is  reading. 

All  the  Peers  uncovered  themselves;  and 
they,  and  all  others,  stood  up  uncovered,  while 
the  Cominission  was  read. 

"  George  R. 
"  George  the  third,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland,  king,  de- 
fender of  the  faith,  and  so  forth,  to  our  right 
trusty  and  right  well- beloved  cousin  and  coun- 
sellor Robert  earl  of  Northington,  our  dian- 
eellor  of  Great  Britain,  greeting ;  Know  ye. 
That  whereas  William  Byron,  baron  Byron  of 
Rochdale,  late  of  the  parish  of-St.  James» 
within  the  liberty  of  Westminster,  in  our  countj^ 
of  Middlesex,  in  our  court  at  Westminster,  in 
the  said  county  of  Middlesex,  before  our  jus- 
tices assigned  to  hold  pleas  before  us,  stands 
indicted  upon  the  oath  of  twelve  jurors,  good 
and  lawful  men  of  the  said  county  of  Middle- 
sex, then  and  there  sworn  and  charged  to  en- 
quire fur  us  for  the  body  of  the  said  county,  of 
felony  and  murder,  by  him  the  said  William 
Byron,  baron  Byron  of  Rochdale,  done  and 
committed ;  We,  considering  that  justice  is  an 
excellent  virtue,  and  pleasing'  to  the  Most 
High  ;  and  being  willing  that  the  said  William 
Byron,  baron  Byron  of  Rochdale,  of  and  for 
the  felony  and  murder  whereof  he  is  indicted 
as  aforesaid  before  us,  in  our  present  parlia- 
ment, according  to  the  law  and  custom  of  our 
kingdom  of  Great  Britain,  may  be  beard,  exa-^ 
mined,  sentenced,  and  adjudged  ;  and  that  all 
other  things  which  are  necessary  on  this  occar 
sion  may  oe  duly  exercised  and  executed ;  and 
for  that  the  office  of  High  Steward  of  Great 
Britain  -(whose  presence  upon  thki  occasi^  ii. 
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l^aired)  is  now  vaeaDi  (as  we  are  iofbrmed ;) 
we,  ?ery  iquch  eouMv^  in  your  fidelity,  pru- 
deiioe,  provi^«fc  dnwamotkOt  ai^  iiMhiilij, 
have,  for  Uiif  cause,  ordajped  and  O0QStitute4 
you  Steward  ef  Ofeal  Britaiii,  to  bear,  exe- 
c^,.  ai^d  exercise  for  4.is  timej^  4ie  saidl  ofiSoe, 
whh  all  tbiogB  due  and  beloogiug  to  the  same 
c^fip^in  tjbis  Mi«ll^:  «^  tbef^me  vve^ta- 
mand  you,  that  you  diligently  set  about  tne 
premises,  and,  for  this  time,  do  e^^evdaiB  wt 
execute,  with  efibot,  all  those  thiug;s  which  be< 
Im  to  the  sdSioe  og  8l|iv«rd  of  (^VBkiImbw 
«Ad  which  aro:  r^v^ir^  in  thia  biehiil&  In  wi^ 
iicss  whyeof,  ipei  hgve  cauiea  ttefe  9Vf  Ml^n 
t«  bv^  oM(de  pi(te«^    ^iti^esa  on w(f  at  Wes^ 

i|iiiWi|?r»  ihe  fifteenth  d«y  of  Apnl»  i»  tfif  4Ah 
^fearofnwraj^ 

.  "  Sj  tho  }fiig  biowj^lf,  tiff^  wiA  kin  ow«k 
hand.  YoJMWR  %»4  Vowf*" 

9ftj»mlt  at  Apm-  God  m^ve  lbeki«g. 

Then  Chrter,  and  the  gemle^nan  usher  of 
tiie  Black  Rod,  after  three  reirereoces,  kneel- 
ing, jointly  presented  the  while  staAT  to  his 
gi;«(^  the  Imd  Qiah  S|ei|i(^r4  :  ai^l  then  his 
grace,  attended  by  Garter,  BUck  Rod,  lyui  tb^ 
Fursf^B^arer  (making  his  proper  reTereoces 
towards  the  throne)  removed  rrom  the  wool|Ni^k 
to  an  armed  chair,  whicb  was  placed  on  llie 
uppermost  step  but  one  of  the  throne,  as  it  was 
prepared  for  that  purpose;  and  then  sealed 
liimself  in  the  chair,  and  delivered  the  italF  to 
the  gentieman  uaher  of  the  Biaob  R«4  on  his 
right  hand,  the  Puss^Bsfyrer  h»Ming  the 
purse  on  his  left. 

Clgrk  of  the  Crown.  Segeapt  at  Arms,  make 
proiDiamatioq. 

S0iv«imt  at  4rm^  (%#»,  Oyez,  Oye?  l  Our 
•oiereign  J«vd  the  kuw  at^i^ly  ch^vrg^a  wnd 
€ni»aiBHdi  «U  numn^r  of  per^o^  t^  kaa^i 
•ikiooe,  upon  pain  ^  iq^i^iyi^f^ 

Then  the  Clerk  of  |he  Grown,  by  direction 
ef  the  Lord  High  Steward^  read  the  Certioran, 
and  the  Return  thereof,  together  with  the 
Cai^on  of  the  fodictipei^t,  and  the  indictment 
oertined  thereupon,  agjiMust  Willii^m  lord 
9yron  ;  in  hoc  f^rha : 

«' George  thi  ttuni„  by  the  grace  qf  Qorf,  of 

6i«at-.Britaia,  Vmpo^t  w<4  Wiw4,  king.  4e- 

Ihnilnr  of  the  fiiitf»^  ^d  ao  fqrthi  t(^  oi^r  cigh^ 
twaiy  and  welUheloaed  Wiiliwi  lord  Mansfield, 
otts  chief  juMiee  apMtnted  V)  hel4  phNia  before 
iM,  graslwg ;  we  hei^^  wiUii^^  fitv  certain 
rsaesns,  thai  aiji  wnA  si^gidar  in4ioti9ents  of 
wdiaiaoever  fi^lewea  «nd  mii^ders  wbeioeof  Wil- 
liam 4f  ran,  haron  Byrqn  of  JlochiWe,  IfMn  of 
tim  pnnah  of  ^K.  fv»m%  vMhii^  tb^  UlHHr^  of 
Wtntminstw,  in  oiy  eoujty  of  MiAJJesfix,  ifi 
indmted  M^  yo«  (a^  iasM)  be  determu^ 
before  uf^  and  no^ellevb^r^  %  da  oqmmanf)  yon, 
that  yon  da  send  UBviter  yov  aael  before  u#,  iqk 
onr  imiliauient,  immediaVily  ^EWr  the  leoeipt 
of  this  onv  writ,  all  and  aingidaf  th^  iinVct- 
menta  afireasid,  with  nU  things.  ^HMrhing  th» 
in»e»  fay  vhftlioever  qmim  th^  nii  Yfmm 


Byron,  baron  Byron  of  Rochdale,  is  called  ia 
the  same ;   together  with  this  writ,  that  we 

mMx  cMse  forflief  td  H  done  ther^en^  wfa^  a 
rignt^  and  ^eoordijDg  to  the  law  and  custom  ef 
England  we  shall  seh  fit  to  he  done.  Witnen 
emieif  at  W^tniioster.  tl^tw^y-eighth  dty 
ofFebmary,  in  the  fifth  year  of  onr  ragn. 

'<  Vom^  afd  YoBU.*' 

I^^/._<c  T9  the  night  honoiyahle  WOlnni 
kird  MansfieM,  chief  justice  appomted  to  hold 
pleas  before  the  king  himself,  a  writ  of  Certi- 
orari, to  ceiiify  inte  the  upper'  Bottw  of  Par- 

(ImmnMl  thia  indicUnent  fofu^A  ^aimt  ViUiap 

Bynn^  hai»A  ^yron  of  K(^hMo»  tv  qwp^er, 
retumaUa  imnmia^y.  before  th^  kiQg  m  par- 
liament. 1 ORKB  and  YoRX£." 

If«d(n^  **  By  ordeir  of  the  l4np<b.  9^ntfui 
Wl  temi^nil*  w  parliament  asm^o^V^iqf  virMn  ' 
of  the  within  writ  0  «K9i4M:^led«  I  se^d  tot^r 
aereseign  lord  the  king,  in  %\m  ffo^Kni  fUfSt- 
ment  under  my  seal,  the  indic^ont  wi|U| 
m^Htienr^d,  with  all  th(jsgt  toupUoig  the  «pe, 
in  certain  schedules  hereunlp  annei^edi  in  I  a<l| 
^Ihiin  ^V^omAded.  limiisrq^'^ 

'« JMuUfefer.  Be  it  rememhesed,  that  ee  Tm- 
day  next  after  the  octave  0^  the  FutifieatkNi  tf 
the  blessed  Virgin  Mary,  in  the  5th  year  of  the 
reign  -of  ou*  sovereign  lord  George  the  9d,  bj 
the  grace  of  God,  of  6veai  Britain,  Fiaaee,  sod 
i  Irebnd,  king^  deibnder  of  the  finlh,  in  tke  eoort 
of  onr  lord  the  king,  befeve  the  king  hisMcIf  at 
Westminster,  in  the  eouaty  of  Midnesei,  ifoo 
the  oath  of  PbiKp  Dyott  of  fik^ett-stretlk  ctq. 
John  Chace  of  Great  Rossel-street,  cso«  Heery 
Raper  of  Jehn-street,  eeq.  RobepI  UMC^  ^ 
Great  R«ssel  ^|t«et,  esq.  OKvof  €offbii  of 
the  same,  esq.  Anthony  Chapman  or  Ons| 
Orroond- street,  esq.  Charles  Sheppaidef  Mot- 
well-hill,  esq.  Thomas  Singleton  of  Fioebley, 
esq.  Georflfo  Mevtins  of  Halt^  GardM,  sn. 
GiifcOD  Aroonin  of  the  same,  fua.  John  Fmcn 
of  the  same,  esq.  William  Clarke  ef  Claptoa, 
esq.  Abraham  Ogier  of  Clapton,  e^q.  Edvsrd 
Nourse  of  Hammersmith,  esq.  John  Asdurioi 
of  Henrietta-strset,  esq.  Gterge  Bieroer  of 
Bolsover-street,  esq.  Isaac  Lefevse  of  Stspssy- 
green,  esq.  Henry  Mason  of  Great  BimioI* 
street,  esq.  Geoige  Wright  of  BaMwia*s-fav- 
dens,  esq.  Lisoombe  Psice  of  Islington,  «^ 
Charles  Di^y  of  MiW-tfnd,  esq.  RMbsrdTids- 
well  of  Edmonton,  esq.  and  John  I^arsllof 
Portugal -street,  gentleman,  good  and  Iswnu 
men  of  the  county  of  Middfcsek,  iMn  sod 
there  sworn  and  chargedto  enquire  fi»r  ear  iiid 
Wffd  the  king,  for  the  body  ef' the  sai4  ceoaiy 
of  Middlesex. 

*«  h  is  pMsented  that  the  BiQ  of  InJctDsiik 
hereto  annexed  is  n  true  bill.  Bvmow. 

"J|fitf<Ueiq%  Thejiiror8fi)r  opt  lord  the  kisg, 
190019  tb^ir  oalh,  preseni;,  tl^at  th^  vaki  hwuh 
able  WiJJiam  Byrpq.  hafon  ^yron  of  ^}^ 
l»te  Qf  the  parish  of  Saint  Jam««»  ^'^T'mT 
liiierty  of  Westminster,  in  the  coqoty  of  m- 

dlefox,  m  b»f iqg  tbo  fm  of  Cod  hefcpi  P. 
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glSg^tton  of  Hm»  d«tfl,  ihi  the  jieth  ^ay  «F  JMi* 
iurV,  fh  tte  5th  year  M"  fhe  Vcfgn  off  oOfr  iote«> 
mi|^  tond  G^(»ii^  iht  5d,  by  the  jpraoe  of  God, 
^  weat  Britam,  France,  and  IrelaDd,  king, 
9eferiiderofAe  faith,  and  90  Airth,  whb  ^roe 
Innl  anti^,  at  the  pariA  afdmliid,  in  tire  coa&ty 
lifbrcsatd,  fn  and  upon  one  William  Ch^#oHh, 
caq.  in  the  peace  of  ^God,  and  onr  aaid  lord  tho 
king',  then  and  there  heing,  feldniouBly,  mU 
fqlly,  and  of  bis  malice  aforethonsht,  did  make 
m  assault,  and  that  the  $aid  Williatn  lord  By- 
iDn,  with  a  certain  sword  drawn,  made  of  irofi 
tind  steel,  of  the  Talne  of  5s,  which  he  the  said 
VFiniam  lord  Byron,  in  his  right  hand  then  and 
Ihere  had  and  b^ld,  him  the  said  William  €ha. 
Worth,  in  and  upon  the  left  side  of  the  belly  of 
llie  Mid  Williain  Oha^orth,  near  the  haTd  of 
the  said  William  Cbaworth,  then  iind  there  fe- 
limioiislly,  *wiUhlly,  and  of  his  ihalice  kfore- 
Ihooght,  did  strike,  thtust,  stab,  tind  pen^rate, 
gififig  to  thb  said  WMIIatn  Chaworth,  with  the 
¥morS  drawn  aa  aforesaid,  in  and  upon  the  said 
tefl  sMe  of  the  belly  of  the  said  William  Cha* 
worth,  0^  the  ntivel  of  the  said  Willmm  Cha- 
worth, otie  mortal  Wonod,  Of  the  depth  of  six 
Inches,  and  of  th^  breadth  of  half  an  inch ;  oT 
Vhich  said  mon^l  Woond  the  said  William 
'Chaworth,  at  the  said  parish  of  Saint  James, 
tvithin  the  liberty  of  Westminster,  in  the  said 
iconnty  of  Middlesex,  and  also  at  the  parish  of 
Blurtt  George,  Hanover -square,  Within  the  li- 
"herty  of  Westmiilster- aforesaid,  in  the  siime 
f»oaty,  fVom  the  ^aid  26th  day  of  January,  ib 
Ibe  year  aforesaid,  Uiitil  the  27th  day  ot  the 
)nime  month,  in  the  same  year,  did  lanfifoish, 
luid  lanffttishing  did  ]l?e ;  on  which  said  27th 
day  of  January,  in  the  year  aforesaid,  the  said 
'WUtiam  Chaworth,  at  the  said  parish  of  tSaint 
George,  HanoTer-sqdare,  in  the  liberty  of 
WestmiOster  aforesaid,  ih  the  said  county  of 
Wddlesez,  of  the  said  mortal  wound  did  die : 
-and  so  the  jurors  aforesaid,  upon  their  oatb 
aforesaid,  do  say,  that  the  said  William  lord 
Byron,  him  the  said  Williatti  Chaworth,  in 
noabner  and  fbrm  aforesaid,  feloniously,  wil- 
.  folly,  and  of  his  malice  aforethought,  did  kill 
'Bnd  murder,  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  tiighity. 

**  WUnOies.—Johti  Hewett,  esq.  Frederick 
Iffountago,  ^.  John  Hhefwin,  esq.  George 
Dbnston,  esq.  Francis  MoKneuK,  esq.  the  hon. 
Thomas  WiHoughby,  esq.  Cfssar  Hawkins, 
eaq.  Aoithony  Addington,  esq.  John  Edwards, 
James  Finmore,  Thomas  Wally  Partington, 
«iq.  William  Levinz,  esq.  Robert  Adair,  csq.^ 

«<  Sworn  in  court.  A  true  Bill." 

Lord  High  Steward.  '  Is  it  your  lordships' 
pleasure,  that  the  Judges  have  leare  to  be  co- 
vered? 

Lords.  Ay,  ay.  » 

Cierk  of  the  Crotpn.  Serjeant  at  ArttoSyinake 
prodamation  for  the  lieutenant  of  the  Tower  to 
^  OTtng  his  prisoner  to  the  bar. 

Sef^,/UAfms.  Oyea!  Oye«!  Oyese!  Lieu- 
Icnaat  of  the  Tower  of  liondon,  b^iog  forth 
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WMia^ft  lorA  ^mo^  yoM*  pHsOki^,%  Hie  W^ 
ptittoilMtt  to  th%V>rAfer  Of  lll«  Housed  Loi^. 

Then  WilKkm  IM  ByhUbi  ^Mis  l^tMffat  Hi 
the  iMr  !^  tiite  4«plilr-gom^ 
having  the  azo  carried  before  him  by  the  gen- 
tlelkiao-gao^r,  «f%0  stood  w^th  k  tao  Hie  lefl 
lUMd  of  the  pHsbne^^  ^iHlfa  %l(b  tedge  ttfMed  fttftk 
him.  The  prisoner  when  he  approached  thil 
bar  made  three  reTereDoes,  and  tbenieli  upon 
his  knees  at  the  bar. 

L.  H.  S.  Your  lordship  may  rise. 

Then  the  pri86o<er  rase  u^,  and  bewei  t^  iu$ 

Sace  the  Lord  Hi^h  Steward,  and  to  lb« 
oose  of  Peers :  which  compliment  was  re- 
turned him  by  his  grace,  khd  the  Lordn. 

Then  pmclliVnatiou  baTingJteen  t^in  miwM 
for  silence,  the  Lord  High  nlt^wktrd  l»t»tfko  tj$ 
the  pfisbner,  as  follows : 

jLord  Sigh  Steward.  Wllh'am  lord  Byron  f 
Your  lordship  is  unhappily  brought  to  this  bar 
to  answer  a  heavy  and  dreadful  accosalion, 
fbr  yott  aro  ohaigod  "^M  tlm  marde^  of  a  teN 
loW^^objM. 

'  The  solemnity  and  kwfht  appeatance'cf  thii 
j«ldieatore  mnsi  natmfMly  embantss  attd  dUn* 
compose  your  lordship's  spirits,  whateter  in- 
ternal resource  you  may  have  in  consdenc^  to 
support  you  ib  your  defence. 

It  may  be  therefore  not  improper  for  me  to 
remind  vour  lordship,  that  you  ate  to  be  tried 
by  the  fixed  and  s^tled  laws  of  a  free  cotm^y^ 
framed  obly  to  protect  the  Innocent,  to  distin- 
guish the  degrees  of  ol!\ance,  and  vindictivo 
only  agliinst  malice  and  premeditated  mischief. 

Homicide,  or  the  killing  of  a  fello#  crea« 
tore,  is  by  the  wisdom  of  the  law-  distin- 
guished into  classes ;  if  it  by  accidebt  arisetb 
from  necessity,  or  is  without  malice,  it  is  ndl 
inurder ;  abd  of  these  distinctions,  warranted 
by  evideboe,  every  person,  though  aecusod  by 
a  grand  jury,  standing  indillhrent,  is  at  faA 
liberty  to  avail  bims'elf. 

As  an  additional  consblation,  yoor  loi^dsbi^ 
will  reflect  tbttt  you  havie  the  happihtoss  to  ik 
tried  by  the  su|ireme  judicature  of  this  nation '; 
that  yon  cab  receive  nothibg  ttdm  your  peoi^O 
but  justice,  di^tribdted  with  candor;  delivered 
too  under  the  strobgest  obligtttiob  upon  noble 
mind's,  honour.  The^o  oonslderations  wUl,  t 
hope,  compttse  your  lordBhip^s  toind,  fbrtify 
your  sjpirils,  add  leave  you  me  Ihr  yoor  d(!^ 
fence. 

Befol-t  I  cobclnde,  |  am,  by  comnfand  of 
the  House,  to  inform  your  lordship,  and  aH 
olhlers  that  shall  hate  oooasion  to  speak  to  thh 
Court  during  the  trial,  that  they  are  to  addreA 
themselves  to  the  Lords  iu  geu6ral,  And  nbl  to 
any  lord  ib  particular. 

L.  H.  S.  William  lord  Byron,  yoUr  lordship 
will  do  well  to  give  att^Uon,  while  you  arp 
arraigned  on  your  indictment. 

Then  proclamation  Was  made  for  sOence. 

After  whiteh,  William  iot^  Byron  was  «•• 
raigned,  iu  the  form  of  the  said  indiiMiMeM 
against  him,  by  the  clerk  of  the  crown  in  tha 
King's-benob. 
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TtiiU  of  Lord  Byron, 
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CL  of  the  Cr,  How  say  you,  WiUiam  lord 
Byroa,  are  you  guilty  ot  the  felony  and 
murder  whereof 'you  stand  indicted,  or'^not 
guilty  ? — Lord  ByroB*  Not  Guilty,  my  lords. 

CLqfthe  Cr.  ■  Culprit,  bow  will  your  lord- 
ship be  tried  ?— Lord  Byron.  By  God  and  my 
peers. 

CI.  of  the  Cr.  God  send  your  lordship  a 
good  deiiveranpe. 

€L  of  the  Cr.  Serjeant  at  Arm«,  make  pro- 
•lamatiun.  / 

'  Serj.  at  Arms.  Oyez !  Oyez !  Oyez  !  All 
manner  of  persons  that  will  gire  evidence,  on 
behalf  of  our  sovereign  lord  the  king,  against 
William  lord  Byron,  the  prisoner  at  the  bar, 
let  them  come  forth  and  tliey  shall  be  heard  ; 
for  now  he  stands  at  the  bar  upon  bis  deliver- 
ance. 

X.  H.  S.  My  lords,  the  distance  of  this 
place  from  the  bar  is  so  great,  that  1  must 
desire  your  lordships'  leave  to  go  down  to  the 
table  for  the  convenience  of  bearing.— XorJ«. 

^J,  ay. 
Then  his  grace  removed  to  tbe  table. 

Mr.  Qorntrall.  May  it  please  your  lordships; 
William  lord  Byron  stands  indicted  by  tbe 
grand  jury  of  tbe  county  of  Middlesex,  for 
murder;  and  the  indictment  sets  forth,  that 
WiUiam  lord  Byron,  on  tbe  26tb  day  of  Janu- 
ary, in  the  6th  year  of  his  present  majesty's 
reign,  with  force  and  arms,  at  tbe  parish  of  St. 
James,  in  tbe  county  of  Middlesex,  feloniously, 
wilfully,  and  of  bis  malice  aforethought,  did 
make  an  assault  in  and  upon  one  William  Cba- 
worth,  esq.  and  with  a  sword  drawn,  t^en  in 
bis  fight  hand,  in  and  upon  the  lei)  side  of  the 
belly^of  the  said  William  Chaworth,  did  strike 
and  «tab,  giving  to  the  said  William  Chaworth 
a  mortal  wound,  of  tbe  depth  of  six  inches, 
and  of  tbe  breadth  of  half  an  inch;  of  which 
woiibd  the  said  William  Chaworth,  at  the 
parish  of  St  James  aforesaid,  and  also  at  the 
parish  of  St.'  George,  Hanover-square,  lan«fuish- 
€d  from  tbe  26th  day  of  January  aforesaid,  till 
thb  S7ih  day  of  tbe  same  month,  in  the  year 
aforesaid,  and  then  and  there  of  the  said  mortal 
wound  died ;  and  the  jurorn  aforesaid  upon 
their*  oath,  say,  that  the  said  William  lord 
Byron,  tbe  said  William  Chaworth,  in  manner 
aforesaid^  feloniously,  wilfully,  and  of  bis  ma- 
lice aforethought,  did  kill  and  murder.. 

To  this  indictment  the  noble  prisoner  at 
tbe  bar  has  pleaded  Not  Guilty,  and  bath  put 
bimseif  upon  your  lordships  bis  peers  for  trial. 

It  is  our  duty  to  produce  to  your  lordships 
tbe  evidence  we  have  to  offer  in  support  of  this 
charge;-  your  lordships  will  determine  upon 
ibat  evidence,  and  give  such  judgment  as  your 
lordships  shall  think  tbe  justice  of  tbe  case 
vequires. 

Mr.  Attorney  General,  (Sir  FUtcber  Nor- 


-  ton,*  knight.)  May  it  please  your  lordsbipf, 
1  am  likewise  of  counsel  for  this  prosecutioD ; 
and  bv  tbe  indictment  which  has  been  opened, 
your  lordships  have  beard  that  the  noble  |)ri- 
soner  at  the  bar  is  charged  with  one  of  tbe 
highest  offences  that  human  nature  \a  capable 
of  committing,  nothing  less  than  shedding  tbe 
blood  of  a  fellow-creature. 

My  lords,  I  need  not  enlarge  upon  this  sub- 
ject, the  crime  itself  is  incapable  of  aggrara- 
tion ;  it  is  my  province  to  lay  before  your  lord- 
ships >the  state  of  the  evidence  which  will  be 
produced  in  support  of  tbe  charge ;  and  as  it 
IS  not  my  duty,  so  neither  is  it  my  inclinatioa 
to  exaggerate  anything  upon  this  occasioo; 
but  public  justice  requires,  thut  the  whole 
proof  should  be  brought  fully  and  fairly  befon 
your  lordships. 

I  hope  it  will  neither  be  thought  impertioeot 
or  improper  for  me  to  make  some  general  ob- 
servations upon  tbe  law,  'which  may  respect 
the  offence  now  under  consideration ;  the  uti* 
lity  and  applicatioo  of  which  your  lordsbipi 
will  see  in  the  course  of  tbe  evidence. 

My  lords,  as  it  will  be  proved  beyond  adoobt, 
in  the  course  of  these  proceedings,  that  tbe  de- 
ceased fell  by  tbe  bands  of  the  noble  prisoner 
at  the  bar,  I  shall  therefore  take  that  fact  for 
granted ;  and  if  so,  every  presumption  in  lav 
arises  against  bim  ;^  and  it  will  be  incumbeot 
upon  the  prisoner  to  exculpate  himself  io  the 
best  manner  be  is  able ;  for  though  every  ho- 
micide is  not  murder,  yet  every  homicide,  prt- 
ma  facie,  is  so,  and  it  is  required  of  tbe  pri- 
soner to  make  out,  that  tbe  fact  of  killing  ia 
this  case  was  not  committed  under  citcom- 
stances  which  will  make  it  murder :  and  1  ad« 
mit  the  law  will  allow  tbe  prisoner  to  shew  the 
homicide  justifiable,  excusable,  or  done  nnder 
such  circumstances  of  extenuation,  as  to  ia- 
duce  your  lordships  to  think  it  was  not  done 
with  malice  aforethought,  and  then  it  will  be 
manslaughter,  and  not  murder. 

It  is  clear  in  point  of  law,  if  there  be  a  qoar- 
rel,  and  tbe  parties  afterwards  have  time  to 
cool,  and  afUr  that  they  fight,  and  one  falls,  be 
who  survives  has  been  guilty  of  murder ;  or  if 
the  manner  in  which  the  net  was  done  be- 
speaks a  depravity  of  mind,  and  a  wickednen 
ofHotention,  that  will  make  it  mnrder. 

My  lords,  as  this  case  must  depend  upon  a 
very  nice  and  strict  enquiry  into  all  tbe  circam- 
stances  that  accompanied  tbe  fact,  in  order  to 
mark  tbe  offence  with  one  or  other  of  these  d^ 
nominations  (for  an  offence  manslaughter  is  ia 
the  eye  of  the  law),  so  I  am  persuaded  yoiv 
lordships  will  attend  carefully  to  tbe  evideoca 
which  may  be  produced ;  and  I  am  convinced 
we  shall  bear  such  a  judgment  from  your  lord- 

•  In  1770  be  was  elected  Speaker  of  tbe 
House  of  Commons,  which  office  he  filled  un- 
til the  dissolution  in  July,  1780,  of  the  piriii- 
ment  which  had  been  caHe<l  in  the  year  1774. 
At  tbe  meeting  of  the  parliament. which  w« 
called  in  1780,  be  was  proposed  to  be  Speaker, 
but  r^ected. 
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fe]ii|>8,  as,  under  all  the  circumstances  of  the ' 
case,  justice  shall  require:  and  this  must  afford 
matter  of  the  greatest  consolation  to  the  noble 
pritfoner  at  the  bar  (if  he  is  innocent),  because 
your  lordships'  understanding  cannot  be  de- 
c^iTed,  nor  your  judgment  biassed :  but,  on  the 
other  hand,  if  his  lordship  is  guilty  of  the 
offence  laid  to  his  charge,  be  must  know  that 
no  art,  no- subterfuge,  no  management  will 
mvail  him ;  innocence,  and  innocence  aioue  can 
be  his  support  and  defence. 

Having  said  this,  give  me  leave  to  observe  to 
yimr  lordships  the  happiness  of  this  constitu- 
tion under  so  gracious  a  prince  as  bis  present 
majesty,  who  aims  at  no  other  rule  of  govern- 
ment than  that  which  the  law  prescrilws,  and 
has  no  oiher  wish  than  that  io  all  cases,  and 
overall  persons  indiscriminately,  the  law  should 
be  impartially  administered;  and  when  the 
laws  are  thus  administered,  and  allowed  their 
doe  force,  such  is  Ihe  cxcelleney  of  the  English 
constitution,  that  the  meanest  subject  is  not 
beneath  their  protection,  nor  the  highest  be- 
yond their  reach.  Thus  to  be  governed  is  the 
full  perfection  of  civil  libertv. 

On  the  36th  of  January  laat,  the  noble  pri- 
soner at  the  bar,  the  deceased,  and  many  more 
^ntlemen  of  rank  and  fortune  of  the  county 
oi'  Nottingham  met,  as  they  usually  did  once 
a  week,  to  dine  together  at  the  Star  and -Garter 
tavern,  in  Pall-mall :  in  the  course  of  the  dinner 
there  was  nothing  but  good- humour.    About 
seven  at  night  the  conversation  turned  upon 
tbesubject  of  game:  upon  this  occasion,  Mr. 
Cha worth  had  something  of  a  dispute  wiih  the 
(gentleman  who  sat  next  him,  about  the  best 
method  of  preserving  the  game.    The  prisoner 
ai  the  bar  interfered  upon  that  subject,  and 
said,  in  his  opinion,  the  way  to  have  game  was 
to  take  no  care  of  it.    Mr.  Chaworth  happenetl 
to  be  of  a  different  opinion,  and  thought  the 
best  way  was  to  be  strict  with  poachei-s,  and 
thereby  preserve  the  game :  this  drew  on  some 
altercation.    Mr.  Chaworth  added,  that  be  be- 
lieved there  was  not  a  hare  in  that  part  of  the 
coonity,  but  what  was  preserved  by  himself  or 
sir  Charles  Sedfey ;  upon  which  lord  Byron 
offered  a  wager  of  100/.  that  he  had  more  game 
io  a  manor  or  manors  of  his,  than  Mr.  Cha- 
worth bad  upon  any  that  belonged  to  him. 
Your  lordships  will  find  a  little  difference  in 
the  account  given  by  the  witnesses,  touching 
the  terms  of  the  wager ;  but  you  will  have 
them  from  the  witnesses  themselves,  who  are 
all  gentlemen  of  character,  and  as  thev  have 
most  of  them  been  already  examined  before  the 
coroner,  and  again  before  the  grand  jury,  they 
did  not  choose  to  be  examined  by  those  con- 
cerned in  the  prosecution ;  but  said,  when  they 
were  called  and  examined  before  your  lord- 
ships, they  should  speak  the  truth,  as  doubt- 
less they  will;  and  I  only  mention  this  cir- 
cumstance as  an  excuse  for  myself,  if  I  should 
not  happen  to  open  the  evidence  exactly  as  it 
mav  come  out  from  the  witnesses. 

My  lords,  Mr.  Chaworth  having  said  he  was 
willing  to  accept  ths  wager,  said  it  would  be 
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proper  to  make  a  memorandum  of  it,  and  called 
for  pen,  ink,  and  paper.  After  that,  it  hap- 
pened that  sir  Charles  Sedley's  roanoi-s  were 
mentioned ;  upon  which  the  noble  prisoner  at 
the  bar  said,  with  some  degree  of  heat,  Sir 
Charles  Sedley 's  mabors !  where  are  bis  ma- 
nors? To  which  Mr.  Chaworth  replied,  Wliv 
Hucknel  andNuttall:  his  lordship  then  said, 
I  know  no  manors  of  sir  Charles  Sedley's ;  to 
which  Mr.  Chaworth  replied,  sir  Charles  Sed- 
ley has  a  manor,  the  manor  of  Nuttall  is  his, 
and  one  of  his  ancestors  bought  it  otit  of  my 
family ;  and  if  your  lordship  wants  any  further 
information  about  his  manors,  sir  Charles  Sed- 
ley lives  in  Dean-street,  and  vour  lordship 
knows  where  to  find  me  in  Berktey-row. 

My  lords,  whether  this  was  a  real  dispnta 
between  k>rd  Bvron  and  Mr.  Chaworth,  about 
sir  Charles  Sedley's  manors,  or  whether  it  was 
used  onljr  as  a  means  of  affronting  and  quar- 
relling with  each  other,  it  is  impossible  for  ma 
to  say ;  however,  after  this  quarrel,  the  parties 
stayed  in  company  together  for  a  considerable 
time,  I  lieKeve  near  an  hour,  during  which  - 
time,  both  the  noble  prisoner  at  the  bar  and 
Blr.  Chaworth  entered  into  conversation  with 
the  company  that  sat  next  to  them  upon  in- 
different subjects,  and  particularly  lord  Byron 
was  observed  to  be  iu  good  humour. 
.  .The  company  thought  there  was  an  end  of 
I  the  quarrel,  and  that  no  more  would  be  heard  ' 
of  it.  About  eight,  aa  hour  after  the  find 
quarrel,  Mr.  Chaworth  went  first  out  of  tho 
room,  and  it  happened  a  gentleman  went  aAer 
him  to  the  door,  and  he  asked  the  gentleman, 
whether  he  had  observed  the  dispute  between  ■ 
him  and  lord  Byron  ?  He  said,  he  had  in  part ; 
upon  which  Mfr.  Chaworth  asked  him,  if  he 
thought  he  had  gone  far  enough?  To  which, 
Mr.  Donston  (for  that  was  the  gentlemsn's 
name)  said,  be  thought  he  had  gone  too  far ; 
it  was  a  silly  business,  and  neither  of  them 
should  think  of  it  again. 

Mr.  JChawortb  going  down  stairs,  Mr.  Don- 
ston returned  into  the  room,  and,  as  he  opened 
the  door,  he  met  lord  Byron  coming  out.  1 
must  now  state  to  your  lordships  the  evidence 
as  it  arose  from  the  declarations  of  the  de- 
ceased, as  well  as  the  facts,  which  will  be 
proved ;  for,  both  being  legal  evidence,  they 
just  stand  under  the  same  pradicament,  and  tM 
evidence  being  thus  put,  will  come  in  proper 
order  in  point  of  time.  The  prisoner  at  the  bar 
saw  the  deceased  upon  the  stairs,  and  said  to 
him,  Sir,  I  wani  to  speak  with  you.  They 
then  went  down  one  pair  of  stairs,  and  one  or 
other  of  them  called  out.  Waiter;  which  of 
them  it  was  I  am  not  instructed  to  say.  Upon 
the  waitei^s  oomiuff,  the  noble  prisoner  at  the 
bar  asked  him,  whether  either  of  these  two 
rooms  (pointing  to  them)  were  empty  ?  The 
waiter  opened  one  of  the  doors,  and  went  in, 
with  a  poor  little  tallow  caudle,  which  was  all 
the  light,  except  a  dull  fire,  that  was  in  the 
room:  the  waiter  set  the  candle  upon  the 
table,  and  lord  Byron  and  Mr.  Chaworth  went 
into  the  room*    When  they  were  tberC}  the 
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priioner  asked  Mr.  Cbaworth,  whether  he  wu 
io  bare  recoarae  to  air  Cbarlea  Sedley  to  ac- 
ooont  for  the  buainesa  of  the  game,  or  to  him  ? 
The  deceaaed  said.  To  me,  my  lord;  and  if 
Jroa  ha?e  auy  thing  to  aay,  it  would  be  beat  to 
■hut  the  door,  leat  we  afaould  be  orerheard. 
Mr.  Cbaworth  went  to  shut  the  door,  and  turn- 
tog  from  the  door  he  saw  the  noble  prisoner 
just  behind  him,  with  his  sword  half-drawn,  or 
nigh  drawn,  and  at  that  instant  lord  Byron 
called  out — ^Draw!  The  business  was  soon 
done.  Mr.  Cbaworth  finding  his  lordship  in 
tuoh  a  situation,  had  nothinj;  left  for  it  bub"  to 
draw  aa  quickly  as  be  could :  by  bia  own  ao- 
connt  he  has  told,  he  ga?e  the  noble  prisoner 
the  first  thrust,  and  entangled  his  sword  in  his 
waistcoat,  $oA  thought  he  had  wounded  him ; 
•to  that,  lord  Byron  shortened  hia  sword,  and 
•tabbed  Mr.  Cbaworth. 

There  waa  another  circumatanee,  the  bell 
rang;'  but  by  whom  it  was  rung  I  know  not. 
The  waiter  came  up,  and  aeeine  the  situation 
of  the  two  gentlemen,  waa  not  a  little  frighten- 
ed. He  ran  out  again,  and  sent  up  the  maater 
of  the  tavern,  who  will  tell  your  lordships  how 
he  found  tliem.  I  think  they  were  grasped  in 
each  other's  jirma,  and  Mr.  Cbaworth  had  hia 
iwerd  in  hia  lefikhand,  and  thp  noble  prisoner 
at  the  bar  had  his  in  hia  right-hand.  The  de- 
oeased  ddivered  hia  readuy,  but  lord  Bvron 
quitted  his  with  reluctance.  One  of  them,  1  be- 
here  lord  Bvron,  ordered  him  to  send  for  relief: 
upon  this  Mr.  Hawkins  the  suiveon  waa  soon 
sent  for,  and  aa  soon  came ;  but  before  this,  an 
•lam  waa  given  in  the  room  above  atairs.  The 
company  came  down ;  they  saw  the  terrible 
situation  of  the  unfortunate  gentleman.  He 
told  them,  and  your  lordships  will  hear,  the 
manner  in  which  it  happened,  pretty  nearly  as 
1  have  ataled  it,  at  least  I  hope  aubstanUally 
so.  When  Mr.  Hawkins  came,  it  did  not  re- 
quire a  person  of  his  skill  and  penetration  to 
find  out  that  the  wound  was  mortal,  for  the 
•word  had  gone  in  at  one  side  and  out  at  the 
other.  Mr.  Hawkina  ordered,  no  doubt,  what 
waa  proper,  and  had  him  conveyed  home.  Mr. 
Chaworth  bad  sent  messengers  for  the  worthy 
gentleman,  who  b  the  prosecutor  upon  this  oc- 
casion. When  he  came,  seeing  so  near  a  friend 
•nd  reUtion  in  the  condition  in  which  the  de- 
ceaaed then  appeared,  he  immediately  inquired 
what  had  brought  him  into  that  terrible  situa- 
tion. His  evidence  will  be  material ;  for  Mr.  Cha- 
worth told  Mr.  Levinz  the  whole  tranaaction : 
•nd  when  the  deceased  related  to  him  the  cir- 
cumstance, that  lord  Byron  had  drawn,  or  nigh 
drawn,  his  sword,  when  the  deceased  was 
•hutting  the  door,  Mr.  Levinz  asked  him.  Was 
that  fair,  Billy  f  The  deceased,  who  was  one 
of  the  most  benevolent,  as  well  as  one  of  the 
bravest  of  men,  gave  no  answer  to  that  ques- 
tion. Mr.  Levinz  followed  him  with  some 
ether  questions,  and  the  answers  (which  he  will 
give  you  an  account  of)  will  amount  in  sub- 
stance to  this,  That  Air.  Cbaworth  did  not 
think,  when  lord  Byron  carried  him  into  the 
room,  that  he  had  any  design  of  fighting  him ; 
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but  aflerwards  be  thought  be  had  got  biin  to 
an  advantage,  and  that  waa  the  reason  of  hia 
fighting  him. 

My  lords,  besides  this,  the  deceased  haviog 
made  ins  will,  the  person  who  attended  him 
upon  that  occasion  thought  it  proper  that  soma 

auestions  should  be  asked  him,  even  though 
tie  deceased  was  then  in  great  agonies  (for  bs 
died  soon  afterwards);  and  the  same  penoa 
wished,  that  the  answers  might  be  reduced 
into  writing,  which  was  accordingly  done ;  and 
the  paper  will  be  produced  to  your  lordshipB, 
and  will  speak  for  itself;  and  it  will  need  no 
comment. 

It  states,  that  Mr.  Chaworth  said,  tbe  nohls 
prisoner's  sword  waa  half-drawn  when  hi 
turned  from  the  door ;  that,  knowing  bis  maoi 
be  immediately  whipped  out  his  own,  and  bad 
tbe  firat  lun^  at  his  tordship,  when  lord  Byroa 
shortened  his  sword,  and  run  him  tlirough; 
and  then  aaid,  with  an  oath,  I  have  as  pooeh 
courage  as  any  man  in  England.  This  is  tbs 
nature  of  the  case  in  general ;  and  I  believe  I 
have  stated  tbe  evidence  aubstantially,  if  not 
correctly  true. 

I  cannot  ait  down  without  mentioniog  so- 
other circumstance,  which  further  evinces  hii 
majesty's  love  of  justice,  and  his  inflexible  re- 
solution to  do  right,  according  to  hiw,  without 
favour  or  afiection,  however  hi^h  and  respects* 
hie  the  noble  peraonage  may  l»e,  who  is  coo* . 
cemed  in  this  important  c»use.  Yonr  lord* 
shine  all  remember,  upon  another  very  solenm 
and  melancholy  occasion,  aa  the  event  proved, 
the  then  noble  prisoner*  bad  killed  a  person  of 
very  inferior  rank,  who  left  neither  a  fortuoe 
nor  relations  equal  to  the  ezpence  of  a  prote- 
cotion  of  this  sort.  Hts  majestvf  from  bii 
love  of  justice,  sustained  the  whole  chsrge, 
and  committed  the  care  of  that  prosecotieo  la 
hia  own  aervanta.  But  in  the  preaent  instsaoe, 
tbe  deceased  having  a  large  fortune,  sod  die 
inheritor  of  it  being  both  able  and  willing  to 
carry  on  this  prosecution,  hia  majesty,  from  the 
same  love  of  justice,  and  that  there  might  not 
be  the  appearance  of  partiality  V>  the  noble  pri* 
aoner  at  the  bar,  baa  left  the  prosecution,  sod 
tbe  intire  management  of  it,  m  the  bands  of 
the  private  prosecutor,  who,*;  actuated  by  no 
motive  of  revenge,  only  hopes,  that  there  will 
be  a  fair,  but  a  strict  and  full  enquiry  lor  the 
blood  of  his  deceased  relation;  being  tho- 
roughly satisfied  that  your  lordsb'rps  will  h«ar 
with  patience,  deliberate  with  caution,  and  de- 
termine with  wisdom,  juatice,  and  truth. 

SoUciior  General,  (William  de  Grey,  eiq.) 
My  lords,  we  will  now  proceed  to  call  our  wit- 
nesses.—Call  John  Hewett,  esquire.  [Who 
came  to  the  bar,  and  one  of  the  clerks  held  tbs 
book  to  turn,  upon  which  he  laid  bis  band.} 

*  Eari  Ferrers.  See  bia  Case,  p.  886  of 
this  volume. 

f  I  8up|M)se  that  George  the  second  is  the 
king  here  intended.  Tbe  trial  of  lord  Ferrsrt 
took  place  in  the  last  year  of  hia  reign. 
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CI,  of  iht  Cr.  HcftilceD  to  youroatb,  <  The 

*  eridence  that  yoa  shall  gire  on  behalf  of  onr 
'*  ao^ereig^  lord  the  kiog's  majesty,  against 
'  William  lord  Byron,  the  prisooer  at  the  bar, 

*  shall  be  the  .truth,  the  woole  truth,  and  no- 
'  thing  but  the  truth.  So  help  you  God.' 
{Theo  he  kissed  the  hook.] 

Sol.  Gem.  My  lords,  I  would  ask  Mr.  Hewelt 
if  be  was  present  at  the  Star  and  Garter  in 
Pall-mall  on  the  36th  of  January  last? — 
Hewett.  I  was :  I  dined  there^.  my  lords,  the 
'f6th  of  January. 

L.  H.  S.  I  cannot  at  this  distance  bear  one 
word  of  what  is  said  by  the  witness. 

.  Then  one  of  the  clerks  was  sent  down  to  the 
|)ar  to  repeat  the  questions  pot  to  the  witnesses, 
aod  their  answers. 

Examined  by  Mr.  Solicitor  General, 

I  deair^  that  Mr.  Hewett  will  tell  yonr  lord- 
<0lupa  if  he  was  present  at  the  Star  and  Garter 
taTem  on  the  Stdtb  of  January  last  ? — I  was :  I 
^ioed  at  the  Star  and  Garter  on  the  86th  of  Ja- 

lary  last 

Waa  it  any  particular  meeting ?— It  was :  It 
a  county  club. 
^  Of  what  county?— The  gentlemen  of  Not- 
tiiiffbamshire. 

I  desire  you  will  name  the  gentlemen  then 
nreaent. — Lord  Byron,  Francis  Molineox,  esq. 
John  Sherwin,  esq.  the  honourable  Thomas 
Willooghby,  Frederick  Montagu,  esq.  William 
Cha worth,  esq.  George  Donston,  esq.  Charles 
Hellish  junior,  esq.  sir  Robert  fiurdett,   and 


At  what  time  did  the  company  dine?— The 
dimier  was  unon'  the  table  precisely  at  a  quarter 
after  four  o*Glock. 

Do  you  recollect  anj  conversation  relative  to 
the  game? — 1  do;  it  was  some  time  after 
diimer  before  any  such  conversation  arose. 

You  will  please  to  recollect  the  time.— At  or 
about  the  time  the  drawer  brought  in  the  first 
reckoning. 

About  what  o'clock  might  that  be? — It  was 
about,  or  after  aeven  o'clock.  The  rule  of  the 
dab  was  to  have  the  bill  and  a  bottle  brought 
at  seven  o'clock. 

Do  you  reoollect  whether  it  was  about  seTen, 
or  long  after  seveA  o'clock  ?— -«I  beliere  it  could 
not  be  long  after  seven  o'clock. 

Had  the  company  at  that  time  drank  much  ? 
—^  think  the  company  were  all  very  sober 
when  we  parted. 

Do  yoa  mean  that  ail  the  company  were 
Ycrtr  aober  when  they  parted  at  seven  o'clock  ? 
•—I  think  so,  my  lords. 

I  wish  Mr.  Hewett  would  recollect  the  con- 
▼eraati<Mi  that  passed  about  the  game. — What 
■I  heard  refaoing  to  it  was,  a  dispute  in  whose 
■laaor,  or  in  what  manor,  there  was  the  most 
gtme. 

Do  yoa  recollect  by  whom  the  couTersation 
sras  bci(ttn  ? — The  conversation  about  the  ganae 
hegan  ftom  myself. 
.  Li  what  manser  ?«— By  itartiiig  a  proposition 


for  preserving  the  game,  besides  the  present 
system  of  the  game  laws,  which  haa  very 
often,  where  I  have  been,  produced  agreeabfe 
COD  venation. 

Who  were  the  persons  in  particular  who  en- 
tered into  that  conversation  ? — I  believe  all  the 
company,  more  or  less. 

Do  you  recollect  what  Mr.  Ghaworth  said 
on  that  occasion  ? — I  recollect  hearing  a  bett 
proposed  of  100/. 

Was  tiiat  tiie  first  time  Mr.  Ghawonb  bad 
said  any  thing  upon  the  subject?— I  cannot 
take  upon  me  to  say  that:  I  can  describe  the 
order  ia  which  we  sat,  and  the  persons  I  was 
in  con  venation  with  at  the  time  the  bet  waa  pro- 
posed. Mn  M  ontagu  sat  next  mo  on  aiy  right- . 
hand,  I  sat  at  the  head  of  the  table,  fib.  Wil« 
loogbby  sat  next  Mr.  Montagu,  Mr.  Sherwia 
next  him,  Mr.  Molineox  next  to  him,  kad 

Sron  waa  the  last  person  on  the  same  side  tiia 
le,  and  farthest  from  me  on  my  right-haad^ 
and  on  my  left-hand  Mr.  Cbaworth  sat  next 
me,  Mr.  Donston  next,  Mr.  Mellisb  next,  sir 
ftobert  Bordett  next  on  that  side. — I  waa  ea- 
gaged  in  some  sol^ect  with  Mr.  Sherwia,  and 
the  gentiemen  on  my  right-hand,  at  the  tina 
when  the  conversation  passed  Iwtween  lord 
Byron  and  Mr.  Chawortn. 

Lord  ^igh  Steward.  Recollect  yourself 
again. — Hewett,  I  was  conversing  with  Mr. 
Sherwin,  and  the  geotleaien  on  my  right  band, 
when  I  heard  the  conversation  about,  the  bol 
between  lord  Byron  and  Mr.  Ghaworth. 

Sol.  Gen.  Please  to  repeat  exactiy  the  eon* 
versation  between  lord  Byron  and  Mr.  Cha' 
worth,  in  the  order  in  which  it  passedw*^ 
Hewett.  I  cannot  recollect  aav  thing  farther  of 
the  conversation  than  I  have  done. 

Be  so  good  as  to  repeat  again  what  that  oon« 
versation  was.— It  waa  a  dispute  in  whose  ma« 
nor  or  manon  there  was  the  oMst  game. 

Whose  manora  were  understood?— I  heard 
none  mentioned  at  all;  I  imagined,  as  lord 
Byron  and  Mr.  Ghaworth  were  netghboon  ia 
tlie  country,  it  was  their  manon  they  wen 
apeaking  of. 

Lord  Mam^eld.  Mr.  Bewett  won't  speak  aa 
to  imagination ;  they  caa  only  ask  him  aa  to 
ftcts. 

Sol.  Gen.  After  this  bet  was  proposed,  what 
passed? — Hewett.  I  did  not  peroeive  any  other 
conversation  between  Mr.  Ghaworth  and  lord 
Bvroa,  but  what  I  have  mentioued  during  tha 
whole  day. 

At  what  time  did  the  conversation  eloae  apea 
that  subject?— Very  aooo,  my  lords. 

What  conversation  followed  upon  that?— A 
great  variety,  1  think. 

Did  Mr.  Ghaworth  ioin  in  that  converaa- 
tion  ? — He  did,  my  lorda. 

Did  lord  Bvron  ioin  in  any  oonvcrsatUMi 
afterwards? — Lord  Byron  being  the  fiirtfaest 
from  me  of  aay  of  the  company,  I  did  not  Kear 
any  conversation  of  his  afierwarda ;  but  I  ob- 
served be  was  conversing  with  Mr.  Mdineux 
afterwarda.- 

Did  yoa  obidrva  whethir  ioid  BfTOB  itenod 
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io  be  in  or  otfC  of  hntnour  af^er  the  coDverea- 
tioD  about  thej^ame? — He  seemed  to  be  con-, 
▼ersing  with  Mr.  Molineux  in  good  humour. 

How  loDg  did  this  conversation  last  before 
Mr,  Chaworth  went  out  of  the  roomP — It 
must  be  after  eight  o'clock  before  Mr.  Cha- 
worth went  out  or  the  room. 

Did  Mr.  Chaworih,  when  he  left  the  room, 
take  any  body  with  him  ? — Mr.  Donston  was 
out  of  the  room  at  the  same  time ;  but  whether 
he  went  with  him,  or  followed  him,  I  do  not 
know. 

How  long  did  Mr.  Donston  stay  out  of  the 
room? — A  very  short  time,  I  think. 

Did  lord  Byron  leafe  the  room? — ^Lord 
Byron  left  the  room  at  the  very  instant  Mr. 
Donston  came  in. 

Mr.  Hewett  says,  that  Mr.  Donston  stayed 
Mt  of  the  room  but  a  very  short  lime ;  J 
•honM  be  glad  to  know  what  he  reckons  a 
short  time? — I  am  not  able  to  judge  of  the 
time,  but  from  the  hour  of  paying  the  reckon- 
ing, and  the  time  I  went  into  the  room  where 
Wir*  Chaworth  was  wounded. 

What  was  the  first  account  you  had  of 
any  thiog  that  passed  after  they  quitted  the 
room?— Almost  at  the  instant  of  Mr.  Don- 
8ton*s  sitting  down,  a  drawer  came  into  the 
room,  and  told  us,  that  lord  Byron  and  Mr. 
Chaworth  were  fighting. 

What  was  the  drawer's  name? — 1  don't 
know. 

Did  the  company  go  down? — ^They  went 
down  as  fast  as  they  could. 
*     Did  you  go  into  the  room  where  Mr.  Cha- 
worth and  lord  Byron  were? — I  did. 

Where  was  the  room  ?-^It  was  a  back  room, 
up  one  pair  of  stairs. 

What  did  you  obserf  e  in  that  room  ?-^I  was 
lame  at  that  time;  when  I  got  into  the  room, 
Mr.  Chaworth  was  sitting  in  an  armed  chair, 
witli  his  left  leg  on  another  chair,  and  leaning 
his  head  against  Mr.  Donston. 

Did  yon  observe  the  condition  in  which  Mr. 
Chaworth  was? — I  did.  He  was  wounded  in 
the  belly,  and  had  his  hand  upon  it,  and  there 
was  a  good  deal  of  blood  tinder  the  chair. 

Did  Mr.  Chaworth  say  any  thing  to  yon  ?-«- 
Be  did. 

What  was  that? — He  said  he  was  a  dying 
man,  and  gave  me  an  account  of  the  transac- 
tion, and  of  what  had  passed  between  my  lord 
Byron  and  him :  he  sud,  lord  Byron  told  him 
be  want^  to  speak  to  him  ;  upon  which  they 
went  into  that  room  together ;  that  he  told  lord 
Byron  it  was  better  to  shut  the  door  that  they 
'Inijiht  not  be  beard  ;  that  while  be  was  doing 
it,  lord  Byron  bid  him  draw ;  that  he  saw  his 
-lordship^s  sword  half- drawn,  upon  which  he 
whipped  out  his  own  as  quick  as  possibly  he 
could  to  give  bim  the  point,  and  he  asked  how 
lord  Byron  was,  whether  he  was  mortally 
wounded,  as  he  thought  he  was  about  bis 
l>reast ;  when  his  lordship  ahortened  his  sword, 
and  stabbed  him  in  the  belly. 

Were  you  in  the  room  when  Mr.  Hawkins 
iidlift  Aiiyeo^  w|ui  fcut  far  f  1^1  wit  not  In  the 
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room  wbeo  Mr.  Hawkins  was  sent  for ;  Mr. 
Hawkins  was  in  the  room  when  I  was  there. 

Was  lord  Byron  in  the  room  at  that  time? 
—Lord  Byron  came  into  the  room,  and  weot 
up  to  Mr.  Chaworth,  and  asked  biro  bow  be 
was. 

What  answer  was  given  by  Mr.  Chaworth? 
—I  don't  recollect  any. 

Were  you  afterwards  at  Mr.  Chaworth'f 
house  that  night? — I  was. 

At  what  time  was  it  you  went,  and  whd 

rissed  there? — I  do  not  remember  exactly, 
was  one  of  the  subscribing  witaesscs  to  Mr. 
Chaworth's  will.  It  might  be  about  or  after 
three  o'clock  in  the  morning. 

How  was  your  time  employed,  when  yoo 
left  the  Star  and  Garter,  till  you  went  to  Mr. 
Chawortb's  house? — Mr.  Chaworth  at  diftr- 
ent  times  expressed  himself  aa  a  dying  roan: 
he  asked  me  twice  after  lord  Byron  and  bis 
wound.  When  I  went  from  the  Star  aod 
Garter,  I  went  with  Mr.  Willougbby,  in  my 
own  coach,  to  fetch  Mr.  Levinz,  tor  wboie 
coming  Mr.  Chaworth  was  extremely  impa* 
tient. 

What  relation  was  Mr.  Levinz  to  Mr.  Cha- 
worth ?~  His  uncle. 

Where  did  Mr.  Levinz  live?— At  Kensing- 
ton Gore. 

Duke  of  Newcastle,  Did  not  Mr.  Chaworth 
tell  you  he  had  mortally  wounded  lord  Byroa ; 
for  I  think  you  said,  when  you  came  into  the 
room  Mr.  Chaworth  asked  how  lord  Byron  did, 
for  he  thought  he  was  wounded  about  hii 
breast  ? 

Hewett.  Mr.  Chaworth  asked  roe  how  \wi 
Byron  was,  whether  mortally  wounded  or  sot, 
for  he  thought  he  was  about  his  bresst,  wbet 
lord  Byron  stabbed  him  into  the  belly. 

Earl  of  Morton,  Did  Mr.  Chaworth  men- 
tion that  he  had  given  lord  By ron  a  woood  P 
Or  did  you  imagine  it  was  his  own  wound  be 
was  speaking  of? 

Hewett,  He  enquired  after  a  wound  he  lop- 
posed  he  had  given  lord  Byron. 

Lord  Man^ld,  My  lords,  I  believe  it  would 
be  much  better  if  your  lordships  would  forbear 
asking  any  questions  of  the  witness  till  the 
ceun^  for  the  crown  shall  have  done  with  tbs 
witness ;  then  lord  Byron  wUI  ask  such  qoei* 
tions  as  he  may  think  proper,  and  afterwardi 
your  lordships  will  have  an  opportunitjr  of 
asking  any  questions  you  please ;  atherwite  I 
am  aftaid  it  will  very  much  interrupt  the  rcgv- 
larity  of  your  proceedings. 

Sol.  Gen,  1  was  endeayooring  to  ia,  the 
time  when  Mr.  Hewett  came  to  Mr.  Cbawoitb't 
house,  by  asking  him,  How  he  was  employed 
after  he  left  the  Star  and  Garter  ?  Mr.  Hewelt 
said,  in  seeking  Mr.  Levins,  who  lived  at  Kes* 
sington  Gore. — Hewett.  1  sent  my  coach  for 
Mr.  Levinz  some  time  before,  and  it  retoroed 
without  finding  him ;  upon  that  I  sent  to  the 
duke  of  Leeds^s  house,  to  know  if  they  koeir 
any  thing  of  him  there ;  thev  retuned  for  an* 
swer,  that  he  duied  there,  and  was  gone  booa 

I  would  asic  jrouy  if  thera  was  an^  C0Bvei9l» 
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lion  Mween  Mr.  Chawortb  and  yon  after  the 
makinfT  hia  will,  in  the  presenoa  of  Mr.  Wil- 
lou«<bby  ? — ^Tbere  was. 

Did  Mr.  Cliaworth  make  any  declarations 
«r  wbat  had  passed  at  that  time  r — He  didi 

Were  those  declarations  reduced  into  writ* 
kig  ? — ^Thej  were. 

How  long  was  it  after  tbty  were  made  be- 
fore they  were  reduced  into  writin§[f — ^We 
went  down  from  the  bed-chamber  into  the 
pnrlonr. 

There  Mr.  Partioffton  deliTered  the  will  into 
Mr.  Lerioz's.bands  F— No,  I  gare  the  will  into 
Mr.  Levinz's  hands  in  Jhe  parlour ;  then  mi- 
nutes were  made,  and  some  alterations  made  in 
them,  till  we  were  all  agreed  it  was  exactly 
what  Mr.  Chaworth  had  said. 

Were  the  minutes  transcribed  again  after 
those  akerations  were  made  P — I  beliere  they 
were. 

Should  yon  know  the  paper  writing  again, 
If  yon  saw  it  P— I.should  not;  but  I  remember 
that  the  contents  appeared  to  me  exactly  the 
.same  with  the  nccount  I  have  gifcn  your  lord- 
ships, except  the  omission  of  the  particular 
term  of  Mr.  Chaworth's  whipping  out  his  own 
sword,  and  lord  Byron's  shortening  his. 

WbiD  wrote  the  paper  ?— Mr.  Partington,  an 
attorney. 

WhiU  became  of  it  after  it  was  written  P— I 
do  not  know. 

Did  you  see  Mr.  Chaworth  after  that  paper 
was  written  ? — I  did  not. 

Did  Mr.  Chaworth  conttnne  in  bis  perfect 
understanding,  till  the  last  time  yon  saw  him  ? 
'—He  did.  1  understood  many  of  the  questions 
put  to  him  to  be  with  a  view  of  knowing  that. 

Sol,  Gen.  Vly  lords,  I  shall  ask  this  witness 
Ao  farther  questions. 

Jjord  High  Steward.  Lord  Byron,  would 
yon  ask  this  witness  any  questions  ? 

Lord  Byron,  Might  not  a  great  deal  pass  in 
'4»mpany  that  you  did  not  hear?— flewet^ 
Certainly  there  might. 

Were  not  you  toa8^ master  ?— I  was. 

Might  not  your  attention  to  that  office  be  the 
teason  that  you  did  not  hear  seTeraUbbgsthat 
passed  P-<-lt  might ;  but  my  ears  are  not  the 
4>est  at  any  time. 

Lord  JB^ron.  My  lords,  I  hare  done  with 
ithis  witness. 

Lord  Mantfield;  I  would  ask  one  single 
question '4)f  this  witness,  if  he  can  answer  it 
precisely.  Mr.  Chaworth,  as  I  took  it,  told 
4iim,  that  lord  Byron  asked  to  speak  to  him; 
and  when  they  went  into  the  room,  Mr.  Cha- 
worth said,  they  had  better  shut  the  door. 
I<fow  I  would  ask,  whether  it  was.  Shut  the 
door,  or  Bolt  the  door  P — HeweU.  1  believe  the 
Word  was,  Shut  the  door.  ^. 
-  Earl  of  DenHgh.  I  desire  to  know  whether 
Ibe  paper  writing  was  shewn  to  Mr.  Chaworth 
after  it  was  eopied  ? 

HeweU,  Mr.  Chaworth  was  in  his  bed- 
chamber above  stairs,  the, paper  was  drawn  up 
lo  the  parlour  below  stairs  ^  an4  I  went  away 
very  ^aon  after^ 


Earl  Foukt.  Were  the  alterations  in  tfaa 
paper  you  mentioned  material  ones,  or  notP 

Hewett.  I  thought  it  mv  duty  to  the  publia 
to  make  an  exact  minute  of  the  circumstances 
of  the  day,  which  minute  I  hate  now  in  my 
hand,  kno  it  corresponds  exactly  with  that 
paper,  except  in  the  cironmstance  I  mentioned 
to  your  lordships. 

Earl  of  Buckinghamihire.  I  desire  Mr. 
Hewett  may  be  asked,  if  he  expected  Mr. 
Chaworth  wogid  have  come  back,  again  ? 

Hemeti.  I  did  imagine  he  would  have  coma 
back. 

Earl  of  Buckinghamthire..  I  desire  to  know, 
whether,  when' Mr.  Chaworth  went  out  of  the 
room,  he  took  his  hat  with  him  or  not } 

Hewett.  I  don't  know  ;  I  did  imagine  be 
would  come  back  immediately. 

Lord  High  Steward.  1  do  not  remember  any 
precise  answer  to  the  question,  who  it  was  that 
offered  the  bet?  , 

Hewett.  Lord*  Byron  proposed  the  bet 

L.  H.  S.  Are  you  sure  it  was  lord  Byron  ? 

Hewett.  I  think  I  am  sure  it  was ;  and  Mr. 
Chaworth  took  it  up,  as  I  tkought,  in  a  joke, 
and  called  for  a  pen  and  ink. 

X.  H.  S,  Do  you  recollect  how  the  ooavef* 
sation  about  the  game  finilhed  P 

Hewett.  I  cannot. 

By  the  Earl  of  Dartmouth* 

Do  yon  remember  the  particular  disoourst 
on  the  game  between  lord  Byron  and  Mr.  Cha- 
worth ? — There  were  various  discourses  upon 
the  subject  by  different  people  in  company  ;  f 
was  talking  about  the  beat  method  for  pre- 
serving game,  and  the  discourse  turned  npon 
the  proposition,  that  it  might  be  a  sensible  way 
of  preserving  game  to  make  it  the  property  sf 
the  owner  or  the  soil. 

Was  there  any  general  debate  on  the  subject 
of  the  game?— It  m^ht  be  as  to  the  probable 
ways  of  preserviuff  the  game. 

1  think  you  said  lord  Byron  left  the  room  at 
the  instant  Mr.  Donston  returned  P — I  did. 

I  desire  to  know  whether  lord  Byron  sat  so 
as  to  hear  what^Mssed  between  Mr.  Chaworth 
and  Mr.  Donston  on  the  stairs  ?— It  was  a 
mighty  odd-shaped  room  that  we  were  in; 
the  door  opened  very  inconveniently;  Mr. 
Donston  was  scarcely  sat  down,  when  the 
waiter  came  into  the  room  and  told  us  lord 
Byron  and  Mr.  Chaworth  were  fighting. 

By  the  Duke  of  Bickmond. 

Where  did  Mr.  Chaworth  sit  P— Mr.  Cha- 
worth  sat  next  to  me  on  my  left-hand. 

Could  any  thing  remarkable  pass  at  tbetabla 
without  yoiu  hearing  it  P — M;^  ears  are  but  in- 
different at  best ;  and  at  that  instaqt  of  time  I 
was  talking  to  a  gentleman  that  sat  on  mj 
right-hand. 

When  my  lord  Byron  asked  Mr.  Chaworth, 
Where  is  sir  Charles  Sedlev 's  manor  P  did  you 
understand  it  was  in  a  mendly  manner,  or 
what  other  kind  of  stile?— I  have  given  that 
part  of  my  evidence  precisely  in  Mr.  Glut* 


1195J  S  GEORGE  III. 

worth's  words,  and  your  1ord8bi|«  will  Inter- 
pret them  IS  you  thi&  proper. 

If  I  onderstood  yon  right,  when  you  went 
Into  the  room,  Mr.  Chaworth  was  then  with 
one  leg  upon  a  chair,  and  be  enquired  how  lord 
Byron  did? — He  did,  my  lords,  twice,  and 
once  at  another  time. 

Lord  Le  Despencer,  1  should  be  glad  to 
know,  whether  there  was  any  considerable  dis- 
tance of  time  between  lord'  Byron  and  Mr. 
Chaworth 's  going  out  of  the  room  ? 

Mr.  HewetL  I  cannot  resolve  that  question 
precisely. 

Lord  Raventworth.  Yon  said  the  bill  was 
called  for  about  seven  o'clock  ? 

HefBoett.  It  is  the  order  of  the  dob  to  the 
master  of  the  house  to  bring  a  bill  at  ieren 
o'clock. 

Lord  Rttvefuwarth,  You  said  you  had  no 
fixed  guide  to  judge  as  to  point  of  time,  but  by 
the  bill's  being  brought  at  seven  o'clock  ;  I  de- 
sire to  know  by  what  circumstances  you  guided 
yourself  as  to  the  time  in  general  ? 

Mr.  Hemeit,  In  things  of  this  kind  one  can- 
not be  precise  in  every  thing ;  but  1  made  a 
minute,  and  I  will  tell  you  the  time  as  near  as  I 
can.  My  watch  was  rather  too  fast  When  I 
came  into  the  room  to  Mr.  Chaworth,  the  mi- 
Bute*  hand  of  my  watch  was  between  eight  and 
nine,  and  the  hour-band  approaching  nine :  this 
was  at  the  first  time  I  saw  Mr.  Chaworth  in  that 
condition  ;  the  time  of  my  being  a  witness  to 
Mr.  Cbaworth's  will  was  a  little  after  three  in 
the  morning. 

X.  H.  S.  So  yon  said  before. 

£.  H.  S,  Whom  do  you  call  next,  Mr.  Soli* 
citor  General  P 

SoL  Gen,  We  desire  to  call  Frederick  Moon- 
lagu,  esquire. 


IMkrick  MountagUf  esq.  sworn. 
Examined  by  Stijeant  Glynn. 

I  desire  to  ask  Mr.  Mouutagu,  if  be  was  not 
present  at  the  Star  and  Garter  on  the  86th  of 
January  last  P — I  was. 

I  desire  to  know  what  company  was  there  P 
«— There  were  lord  Byron,  Mr.  Chaworth,  Mr. 
Willooghby,  Mr.  Uewett,  Mr.  Molineux,  Mr. 
Donstoo,  Mr.  Sberwin,  Mr.  Mellish,  and  sir 
Robert  Burdett. 

Upon  what  occasion  were  they  met?— At  a 
county  dub. 

At  what  time  might  the  company  dine  P — A 
little  afVer  four. 

Do  you  remember  any  dispute  in  the  Com- 
pany P — There  arose  a  dispute  some  time  aAer 
idinner. 

At  what  hour  ?— As  near  as  I  can  recollect, 
M  seven  o'clock. 

Do  you  remember  the  subject  of  the  dis- 
pute P — The  dispute  was  u^n  game. 

Who  were  the  persons  that  disputed  ? — ^The 
perMQS  that  principally  disputed  were  lord  By- 
ion  and  Mr.  Chaworth. 

Can  you  recoJIect  the  conversation  upon  that 
anivect  P— The  dispute  was,  whether  it  was  bel- 
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ter  for  the  preservation  of  game  to  be  remia,  or 
to  be  severe. 

Do  you  recollect  particuUrly  what  Hr. 
Chaworth  and  lord  Byron  said  r— Mr.  Cha- 
worth was  of  opinion  that  severity  was  bat, 
and  kird  Byron  that  it  was  better  to  be  re- 
miss. 

I  should  be  glad  if  Mr.  Mountagu  woqU  n» 
pcAt  th*  whole  conversation  that  followed  opoa 
this.-— The  diapote  was  upon  the  reapective 
manors  of  lord  Byron  and  Mr.  Chaworth,  sod 
upon  sir  Charles  oedley 's  manor ;  the  conver- 
sation ended  upon  that  point,  with  Mr.  Cha- 
worth's  saying,  and  to  the  best  of  my  recolleo- 
tion  repeating.  If  you  have  any  thing  more  lo 
■*y»  y^^  ^11  finci  nr  Charies  Hedley  hi  Bean- 
street,  and  me  in  Berkeley-row. 

Repeat  what  conversatiOD  passed  before  Mr. 
Chaworth  said  those  words  P — In  goieral,  the 
conversation  was  upon  game. 

Do  you  recollect  any  particulars  of  tbsoos- 
versation  P— No  more  tMm  what  I  have  re- 
peated« 

Was  this  the  whole  P  Recollect— I  en, 
upon  my  own  recoUection,  speak  lo  nothisg 
more. 

Mr.  Mountagu  will  recollect,  if  he  can,  wbe* 
ther  there  was  any  dispnte  at  all  aboot'tbe 
ownership  of  any  manor  or  manora  P— There 
was  some  mention  made  of  a  particular  manor, 
of  liuckoell  manor. 

By  whom  P— Bt  Mr.  Chaworth,  I  think. 

Do  von  remember  what  was  said  aboat  that 
manor  r— I  think  lord  Byron  mentioned  that 
manor  being  his* 

Do  you  remember  any  answer  Mr.  ChawDilb 
made  to  that  P— No. 

My  questkm  to  Mr.  Mountagu  wis,  whether 
he  recollects  any  conversation  between  lerd 
Byron  and  Mr.  Chaworth  about  manora  P— 
Yes,  there  was  a  great  deal  of  oooveraation  apaa 
thatpomt. 

Whether  sir  Chariea  Sedley  waa  nentioocd 
or  not  P— His  name  was  mentiooed. 

How  was  sir  Chariea  Sedley's  name  intra- 
dnced  P— I  fingot  how  it  was  first  introdaoed. 

Recollect  what  was  said  about  sir  Chsriea 
Sedley,  when  his  name  was  mentioned.— It 
was  mentbned  that  he  was  severe  upon  hia 


By  whom  was  that  said  P— Either  by  M 
Byroo'or  Mr.  Chaworth,  I  fbiget  which. 

How  long  did  the  conversation  ^^^f^^P"^ 
continue  ?— About  twenty  minutes,  1  mom 
guess ;  but  I  cannot  apeak  positively. 

Did  the  company  then  break  up  P— No. 

How  long  mignt  they  continue  afierawsf 
together  P— An  hour. 

Were  the  company,  after  this  cenvewalisn, 
in  good  humour  or  not  P— They  appeared  to  as 

in  good  humour.  .    , 

Did  Mr.  Chaworth  join  in  the  oonveisatioa  r 

—He  did.  .    - 

Did  lord  Byron  join  in  conversation  P*-tt* 

did,  each  with  those  that  aat  near. 
Did  lord  Byron  appear  to  be  in  good  bin 

moor  P— 1  saw  nothing  to  the  osBtcs^ 
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At  wbftt  time  did  Mr.  Ghaworth  leave  the 
•ompaoy  P — About  eight* 

Whetlier  be  left  the  oompany  alone,  or  did 
any  person  go  out  with  himr— ^I  think  Mr. 
DoostoD  followed  bim. 

Did  Mr.  Donaton  return  to  the  company'  or 
not  ?— He  did. 

How  soon  after  bia  going  out  with  Mr.  Cha- 
worth  ? — A  few  minutes ;  I  cannot  speak  ex- 
acUy  to  the  number. 

Did  lord  Byron  go  out  of  the  room  at  that 
time  ? — He  did  afterwards. 

Did  lord  Byron  go  out  of  the  room  before  or 
after  the  return  of  Mr.  Donston  ?— About  that 

time. 

At  what  time  of  the  night  might  that  be  P — 
A  rery  little  after  eight. 

Had  the  oompany  drank  moderately,  or 
otherwiae  ?— Moderately . 

When  did  yon  first  hear  of  Mr.  Cbaworth 
after  this  P— I  went  down  stairs  about  that  time 
myself,  and  as  I  was  goinff  out  of  the  door  of 
the  tarern,  the  master  of  the  tarern  called  me 
back,  and  told  me  that  mischief  had  happened ; 
and  that  Mr.  Hawknis  waa  sent  for ;  1  ran  up 
ptairs  with  one  of  the  drawers. 

Who  was  that  drawer?— I  do  not  recollect 
bim  in  particular;  1  ordered  bim  to  fetch  the 
company  from  above  stairs,  and  went  into  the 
room  immediately  myself,  where  1  found  Mr. 
Cbaworth  in  a  chair  bleeding,  and  lord  Byron 
•landing  by  him. 

Was  there  any  person  in  the  room  when  you 
0ane  except  lord  Byron  and  Mr.  Cbaworth? 
—No,  I  thmk  not;  the  company  above  stairs 
came  in  soon  after. 

Give  an  account  of  what  passed  between  Mr. 
Cbaworth  and  the  company,  when  they  came 
in  f— Mr.  Cbaworth  first  told  me  that  he  could 
not  live  five  aninutes;  that  he  forgave  ford 
Byron,  and  hoped  the  world  would  forgive  him 
too ;  that  he  had  rather  be  ip  his  own  situation 
tban  lord  Byron's;  he  said  the  afiair  passed  in 
the  dark :  upon  my  desiring  an  explanation,  be 
pointed  to  a  very  small  tallow  candle,  which 
stood  upon  the  table  in  the  room  we  were  then  in. 
Mr.  Cbaworth  told  me,  that  when  lord  Byron 
and  be  came  into  the  room  where  they  then 
were,  lord  Byron  asked  Mr.  Cbaworth,  if  he 
meant  the  conversation  upon  game  to  sir  Charles 
Sedley  or  to  him  ?  Mr.  Chaworth  said.  If  you 
have  any  thing  to  say,  we  had  better  shut  the 
door.  Aft^  he  had  shot  the  door,  he  turned, 
imd  saw  lord  Byron  drawing  bis  sword.  He 
drew  his,  and  made  the  first  pass,  and  in  his 
pass  he  entangled  his  sword  in  the  left  side  of 
ford  Byron's  waistcoat ;  upon  which  lord  By- 
iron  ahortraed  his  sword,  and  run  him  through 
the  body. 

Was  this  the  whole  of  what  Mr.  Cbaworth 
^d  ?— 1  recollect  nothing  material  besides. 

Did  Mr.  Cbaworth,  from  the  manner  of  re- 
lating this  afiair,  appear  to  be  sensible  or  not  ? 
•-Perfectly  so. 

L.  H.  S.  Lord  Byron,  would  your  lord- 
ahipask  this  witness  any  questions? — [Lord 
ByroB  declined  <>akiog  him  eny  questions*] 
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By  the  Lord  High  Steward, 

How  soon  might  you  leave  the  room  after 
Mr.  Donston  returned  ? — About  a  minute. 

You  passed  the  room  upon  the  first  floor  at 
you  went  down  ? — I  did,  mv  lords. 

Yon  beard  no  fighting? — ^Nooe  in  the  world. 

When  you  weot  down,  did  you  stop? — A. 
few  minutes  in  calling  a  chair. 

Were  vou  got  into  the  chair  ?— I  was  not 
got  into  the  chair ;  I  was  not  out  of  the  door. 

Lord  BerkeUjf.  Was  any  provocatioo  given 
by  lord  Byron,  that  might  induce  Mr.  Cba- 
worth to  say  to  my  lord,  If  vou  have  any  thing 
more  to  say  to  me  or  sir  Charles  S«dley,  you 
will  find  sir  Charles  Sedley  in  Dean-street,  and 
1  live  in  Berkeley  Row  ?— ilfoan.  I  do  not  re- 
collect any  particular  provocation. 

Lord  Berkeley.  Do  you  recollect  any  thing 
more  than  the  general  account  you  have  given  f 
— ilfotin.  Nothing  farther,  my  lords. 

Duke  of  Richmond.  Did  you  sit  next  lord 
Byron  ? — Moun,  No,  my  lords,  I  did  not  sit 
next  lord  Byron. 

Duke  of  Kichmond.  From  the  discourse  that 
you  heard,  and  what  passed,  did  ^oo  eaqiect  a 
duel  ? — Afoun.  No,  my  lords,  I  did  not. 

£arl  Temple.  Did  Mr.  Chaworth  say  any 
thing  expressing  his  imagination  of  bis  having 
woundea  lord  Byron  about  the  breast? — Moutu 
I  do  not  recollect  any  thing  that  Mr.  Chaworth 
said  as  to  that.    ^ 

Earl  Temple,  From  Mr.  Cbawortli's  expres- 
sions, did  any  thing  induce  you  to  think  he  had 
wounded  lord  Byron  f—^Moun.  No. 

Earl  Talbot,  After  lord  Byron  and  Mr.  Cba- 
worth went  out  of  the  room,  and  were  in  the 
room  where  they  fought,  Mr.  Chaworth  aaid^ 
he  saw  lord  Byron's  sword  half-drawn  when 
be  turned  from  fastenmg  the  door;  and  the 
gentleman  who  spoke  before,  said  lord  Byron 
called  to  Mr.  Cbaworth,  and  bid  him  draw; 
do  you  recollect  whether  Mr.  Cbaworth  sai4 
lord  Byron  bid  him  draw? — Moun,  In  the 
conversation  that  passed,  I  do  not  recollect 
that  circumstance  of  lord  Byron's  bidding  him 
draw. 

By  Earl  Poukt, 

Were  you  nearer  seated  to  the  door  than  lord 
Byron  was? — No,  1  was  not;  I  was  at  the 
upper  end  of  the  table. 

Was  the  door  at  the  upper  or  lower  end  of 
the  room?— It  was  a  very  odd-shaped  room. 

Did  lord  Byron  sit  near  the  door? — No,  he 
did  not. 

Do  you  think  it  was  possible  to  hear  what 
words  passed  between  Inr.  Donston  and  Mr. 
Chaworth  upon  the  stairs  ?  I  should  think  it 
impossible ;  there  was  a  great  skreen  before 
the  door. 

Karl  of  Morton.  Did  not  Mr.  Chaworth  say, 
the  best  method  of  preserving  game  was  By 
severity,  and  lord  Byron  by  remiisuess  ? — 
ilfoKfi.  Yea,  my  lords,  it  was  so. 

Mr.  Stome.  My  lords,  I  would  call  George 
Dvnstouy  esq. 
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George  Donst<m,  esq.  sworn. 
Ezamined  by  Mr.  Stowe, 

Were  you,  on  (be  26tb  of  January,  at  dinner 
with  lora  Byron  and  other  gentlemen  at  the 
Star  and  Garter  ? — I  was. 

Name  the  gentlemen  that  composed  the 
company.— Lord  Byron,  Mr.  Hewett,  Mr. 
Willoughhy,  Mr.  Chaworth,  Mr.  Sherwin,  Mr. 
Mounti^u,  sir  Robert  Burdett,  Mr.  Charles 
Mellish,  and  myself. 

'  Was  there  any  disconrse  between  lord  Byron 
and  Mr.  Ghaworth  P — ^There  was. 

What  was  the  subject  of  that  discourse  ? — 
It  was  about  their  respective  manors  in  the 
country,  and  the  quantity  of  game  upon  tliem. 

Do  you  recollect  the  manner  of  the  conver- 
sation that  passed  between  lord  Byron  and  Mr. 
Ghaworth  ? — In  general  it  was  upon  the  best 
method  of  preservmg  game. 

What  did  lord  Byron  give  as  his  opinion 
upon  that  discourse  r— Lird  Byron  thought  it 
was  best  not  to  be  too  strict 

What  was  Mr.  Chaworth's  opinion? — Mr. 
Ghaworth  was  for  being  strict,  and  for  putting 
the  ^ame- laws  in  execution. 

Did  any  thing  pass  relating  to  any  other 
gentlemen,  or  the  estates  of  any  other  gentle- 
men F^ — Yes,.sir  Gharles  Sedley's  manor  was 
mentioned. 

By  whom  was  it  mentioned  P— By  Mr.  Gha- 
worth. 

What  did  Mr.  Ghaworth  say  upon  the  men- 
tioning sir  Gharles  Sedley's  manor? — He  was 
speaking  of  the  quantity  of  game  upon  sir 
Gharles  Sedley's  manor. 

Was  there  any  bet  mentioned  relative  to  this 
discourse  concerning  the  game? — Yes,  there 
was  a  bet  proposed. 

By  whom  proposed  ? — I  am  not  very  sure 
by  whom  it  was  proposed. 

Was  it  proposed  either  by  lord  Byron  or  Mr. 
Ghaworth  ? — Yes,  by  one  of  them. 

Was  any  bet  made  or  not?—There  was  no 
bet  made. 

At  what  time  did  this  conversation  pass? — I 
believe  about  seven  o'clock. 

Did  lord  Byron  or  Mr.  Ghaworth  continue 
in  that  company  any  time  after  this  discourse 
was  over  ? — ^Ves,  for  some  time  after. 

Whether  after  the  bet  proposed,  there  was 
any  other  conversation  that  passed  between 
lord  Byron  and  Mr.  Ghaworth  ?— Yes ;  I  re- 
member, upon  sir  Gharles  Sedley's  manor  being 
mentioned,  lord  Byron  asked  which  was  sir 
Charles  Sedley's  manor. 

Of  whom  did  lord  Byron  ask  thatf^Of  Mr. 
Ghaworth. 

Did  Mr.  Ghaworth  make  any  answer  ? — ^He 
answered,  Nuttall. 

Did  Mr.  Ghaworth  mention  mny  thing  more 
unon  that  subject  to  lord  Byron  ;  and  what? — 
He  did,  after  lord  Byron  had  repeated  the  same 
question. 

What  was  farther  mentioned  by  Mr.  Gha- 
worth?—Mr.  Ghaworth  said,  upon  his  lord- 
ship's asking  him  over  agaia  which  was  nr 
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Charles  Sedley's  manor ;  Surety,  my  lord,  yoa 
will  allow  Nuttall  to  be  sir  Chaiies  Siedley's. 

Was  any  thing  more  said  respecting  sir 
Gharles  Sedley,  or  his  manors,  or  where  be 
lived  I — Yes,  Mr.  Ghaworth  went  on  to  say,  sir 
Gharles  Sedley  lives  in  such  a  place,  and  can 
best  inform  you  relating  to  his  manors ;  yoor 
lordship  knows  where  to  find  me  in  Berkley 
Row. 

Did  this  conclude  the  conversation  on  ibii 
sobject,  or  was  any  thing  more  said  at  that 
time? — The  conversation  ended  with  the  wordi 
I  have  last  said. 

Did  you  stay  in  the  room  till  the  time  lord 
Byron  and  Mr.  Ghaworth  went  out? — I  stayed 
till  Mr.  Ghaworth  went  out. 

What  distance  of  time  might  there  be  fron 
the  end  of  the  conversation  to  Mr.  Cha worth** 
going  out  of  the  room  ? — 1  think  it  might  be 
about  an  hoar. 

Did  lord  Byron  and  Mr.  Ghaworth,  during 
that  hour,  enter  into  conversation  with  one  ano- 
ther, or  with  the  rest  of  the  company  ?— 1  am 
not  sure  whether  they  did  converse  with  each 
other;  they  did  with  the  rest  of  the  com- 
pany. 

At  what  distance  from  one  another  did  tbey 
sit? — At  a  pretty  considerable  distance. 

Do  you  recollect  any  subsequent*  conitm- 
tion  that  lord  Byron  entered  into,  except  what 
you  have  mentioned ? — I  do  not;  I  was  at  a 
distance  from  lord  Byron. 

At  what  time  was  it  that  Mr.  Ghaworth  went 
out  of  the  room? — About  eight  o'clock;  1  am 
not  quite  sure  as  to  the  time. 

Do  you  know  the  purpose  of  his  going  oot 
of  the  room  ? — He  was  going  down  stairs;  I 
believe  into  the  yard. 

'  Did  he  take  his  hat  with  him  when  be  went 
out  of  the  room  ? — I  think  he  ditl  not. 

Did  any  body  go  alonq^  with  Mr.  Ghaworth, 
or  immediately  follow  him  ? — I  went  oat  wilii 
him. 

How  far  did  Mr.  Ghaworth  and  you  goF^A 
little  way  without  the  room. 

Was  there  any  conrersation  between  Itfr. 
Ghaworth  and  you,  when  you  were  out  of  tb* 
room  P— There  was. 

Was  there  any  other  pevson  besides  Mr. 
Ghaworth  and  you  ?i— There  was  none. 

Repeat  what  Ihat  conversation  was  that 
passed  between  Mr.  Ghaworth  and  you.— Mr. 
Ghaworth  asked  me,  if  I  attended  %u  the  dis- 
course betweea  him  and  lord  Byron  P.  I  told 
him  I  did  in  part;  he  then  asked  me,  If  ht 
bad  been  short  in  what  he  last  said  upon  that 
subject  ?  I  told  him.  No;  I  tbsught  be  ssad 
rather  more  than  what  was  necessary  upoo  so 
triflinff  an  occasion,  and  that  I  did  not  believe 
that  either  lord  Byron  or  the  rest  of  the  com* 
pan?  would  think  any  more  about  it. 

Was  there  any  other  conversatioo  between 
Mr.  Ghaworth  and  you  at  that  timeP-^Yes; 
he  asked  me  how  long'  I  stayed  in  town,  and 
hoped  we  should  meet  often. 

Waa  there  any  other  conversation  between 
Mr.  Ghaworth  and  you  relative  to  the  sulye^ 
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of  the  discoorae  that  had  pasted  between  my 
lord  Byroo  and  Mr.  C  ha  worth  ? — No. 

What  became  of  Mr.  Chaworth  aftert  hxsf 
.-—He  turned  to  go  down  stairs. 

Where  did  yoa  go  to? — Into  the  room  again. 

When  you  went  into  the  room,  did  you  see 
Jord  Byron,  and  where? — I  stood  with  my 
Ymck  to  the  door,  and  upon  turning  round  to  go 
into  the  room  I  saw  lord  Byron. 

What  was  he  doing  at  that  time? — He  was 
coming  out  as  I  was  going  in. 

What  length  of  time  might  it  be  from  your 
^oing  out  to  Mr.  Chaworth,  to  the  time  of 

^our  coming  in  again  ? — I  cannot  exactly  tell, 
nt  I  believe  a  very  short  time. 
Can  you  form  any  judgment  how  long  it 
might  be.^— i  think  it  could  not  be  five  mi- 
.nutes. 

When  you  met  lord  Byron  going  out  of  the 
door,  was  any  thing  said  ? — No. 

Do  you  remember  any  thing  more  that 
passed  m  the  house  that  gave  you  any  alarm  in 
regard  to  lord  Byron  and  Mr.  Chaworth  ? — 
Yes,  when  1  was  in  the  room,  and  saw  that 
Jord  Byron  was  not  there,  I  began  to  reflect 
thai  ik%y  possibly  might  meet  and  resume  their 
jdiscoQcse ;  by  that  time  the  bell  was  rung  by 
some  of  the  company,  and  the  waiter  came 
into  the  room.  I  met  the  waitei\  and  asked 
him  if  he  saw  Mr.  Chaworth  ?  and  he  said  he 
believed  he  was  below  stairs;  I  desired  he 
would  go  and  see  for  him  immediately,  and  tell 
,bim  1  must  speak  to  him.  I  was  then  pre- 
paring to  go  down  myself,  and  the  waiter  im- 
mediately  came  up  with  an  account  of  Mr. 
Chaworth's  being  run  throuj^b  the  body. 

What  did  you  and  the  rest  of  the  company 
upon  that? — We  all  hastened  down  to  the 
room  where  Mr.  Chaworth  was. 

Did  you  see  Mr.  Chaworth  in  the  room,  and 
who  was  there,  and  in  what  situation  ?  De- 
scribe the  particulars. — I  saw  him  in  a  great 
chair  in  the  corner  of  the  room.  Mr.  Fyn- 
more,  the  master  of  the  tavern,  was  in  the 
room. 

How  did  Mr.  Chaworth  appear? — He  sat 
in  the  chair,  leaning  his  head  back,  f  went  to 
him,  and  ask«-d  him  how  he  did  ?  He  said  he 
was  run  through  the  body,  and  had  not  five 
minutes  to  live.  Upon  my  asking  how  it 
happened?  he  said,  he  and  lord  Byron  went 
into  the  room  and  fought.  1  then  told  him, 
I  hoped  his  wound  was  not  so  bad  as  he  appre- 
hended; he  said  he  was  sure  he  was  run 
tlirough  the  Iwdy,  for  that  my  lord  was  very 
near  him,  and  had  shortened  his  sword. 

Did  you  enquire  any  thing  of  Mr.  Cha- 
worth, bow  they  came  to  go  into  that  room  and 
fight  ? — No,  I  did  not  particularly. 

Did  Mr.  Chaworth  relate  any  thing  to  you 
.about  his  going  into  the  room  ? — He  did ;  and 
said,  when  he  turned  round  from  shutting  the 
door,  he  saw  lord  Byron  with  his  sword  half- 
idrawn,  and  calling  upon  him  to  defend  himself. 

What  did  Mr.  Chaworth  do  when  lord  Byron 
80  called  upon  him  ?— ^He  drew,  and  they  im- 
mediately engaged. 
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Who  Bfiid  80?— Mr.  Chaworth  himself  said 
so. 

Was  any  thing  more  said  by  Mr.  Chaworth 
to  you  at  that  time  concerning  this  matter?— 
No;  1  do  not  recollect  any  thing  else  mate* 
rial. 

L.  H.  St  Recollect  yourself,  whether  any 
thing  else  material  happened;  or  did  Mr. 
Chaworth  say  upon  what  occasion  they  fought? 
— Donston,  No,  be  did  not  to  me ;  for  I  then 
got  up,  and  he  talked  to  other  people  who 
flocked  about  him. 

Mr.  Stowe.  Did  you  hear  Mr.  Chaworth 
make  any  enquirv  concerning  lord  Byron  ?-« 
Donston.  I  heard  him  say  he  thought  he  had 
wounded  lord  Byron. 

Did  Mr.  Chaworth  say  to  you  any  thing  of 
the  manner  in  which  he  apprehended  he  liad 
wounded  lord  Byron  ?— No,  he  did  not  to  me. 

At  the  time  you  left  the  room  at  the  8tar  and 
Garter,  were  all  the  company  sober  or  not  ?-^ 
I  think,  perfectly  so. 

Mr.  Stome,  My  lords,  this  is  all  I  shall  exa- 
mine Mr.  Donston  to. 

Z.  2f.  S,  Lord  Byron,  would  your  lordship 
ask  this  witness  any  questions  ? 

Lord  Byron,  What  reason  had  you  to  ima- 
gine, that  if  I  and  Mr.  Chaworth  should  meet 
we  should  resume  the  discourse? — Donston, 
It  was  very  likely  that  they  should  come  to- 
gether, as  I  met  my  lord  so  soou  after  1  bad 
parted  with  Mr.  Chaworth. 

Lord  Bt/ron,  Was  it  not  on  account  of  the 
words  which  you  heard  repeated  in  the  room, 
and  what  passed  after  Mr.  Chaworth  and  yoa 
went  out  of  the  room  together  f^^Donston,  It 
was  partly  from  the  words  I  heard  in  the  room, 
and  partly  from  Mr.  Chaworth's  having  ques- 
tioned me  about  them.  ^ 

Lord  Montfort.  Why  did  yon  follow  Mr. 
Chaworth  out  of  ^he  room  ? — Donston,  Mr. 
Chaworth  took  hold  of  my  arm,  and  asked  m* 
tospeak  with  him. 

Lord  Montfort,  How  came  you  not  to  fol« 
low  lord  Byron  down  stairs  ? — Dojuion,  I  was 
returning  into  the  room,  and  was  not  sure  it 
was  lord  Byron  till  1  came  into  the  room  and 
saw  that  he  was  not  there. 

Earl  of  Buckinghamshire,  Do  you  imagine 
lord  Byron  could  overhear  any  part  of  the  con- 
versation yon  had  with  Mr.  Chaworth  upon  the 
stairs  f—^Donston.  I  do  not  imagine  lord  By^ 
ron  could  overbear  it  at  that  distance. 

By  Lord  Berkeley, 

Do  yon  know  of  any  words  spoken  by  lord 
Byron  that  could  induce  Mr.  Chaworth  to  say^ 
that  if  he  wanted  any  thing  with  sir  Charles 
Sedley,  he  lived  in  such  a  place,  and  that  he, 
Mr.  Chaworth,  lived  in  Berkley  -  Row  ?-«>  It 
arose  from  lord  Byron's  asking  the  question  a 
second  time  about  sir  Charles  Sedley 's  manor. 

When  Mr.  Chaworth  said  to  you.  Do  you 
think  I  have  been  short  in  what  1  said  to  lord 
Byron  ?  do  not  you  apprehend,  that  that  re* 
ferred  to  the  words  that  Mr.  Chaworth  had  said 
in  the  room  ?-*-!  believe  it  did. 
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Did  Mr.  Chai^prth  leaye  his  sword  in  the 
foom  as  well  as  hit  bat? — I  do  oot  believe  he 
did  ;  I  think  be  never  took  hit  sword  oflT. 

Lord  Mansfield,  Whether  lord  Byron  took 
his  hat  with  him  when  he  went  oat  f—Do/u^on. 
I  do  not  know  at  all. 

Earl  Talbot,  When  yoo  reprovled  Mr.  Cha- 
worth  for  havingf  gone  too  far  in  what  he  had 
aaid  to  k>rd  Byron,  by  saying,  I  think  he  said 
rather  more  than  was  necessary  on  so  trifling 
an  occasion,  did  not  yoo  think  the  words  he  had 
said  were  of  force  enough  to  a  man  of  strict 
honour,  and  nice  sensibility,  to  reqaire  an  ex- 
planation?— Donston,  I  did  at  first;  bat  as 
they  were  spoke  without  much  heat  or  pas- 
sion, and  no  apparent  notice  taken  either  by 
lord  Byron,  or  the  rest  of  the  company,  1 
thought  they  might  admit  of  a  different  oon- 
•traction. 

Lord  Catheart,  Did  any  thing  pass  betweep 
yoo  further  than  what  yoo  have  acquainted 
the  lords  with  ? — Domton,  Nothing  more. 

Lord  Viscount  Weyn&uth,  Did  Mr.  Cha- 
wortb  say  any  thing  that  led  you  to  imagine 
that  lord  Byron  would  take  notice  of  it? — 
Dontton.  Nothing  more  than  his  asking  me 
that  question. 

£arl  PouUt.  Do  yoo  apprehend  that  at  the 
time  those  words  were  spoke  about  sir  Charles 
Sedlejr's  manors,  they  were  said  in  a  manner 
reflecting  upon  sir  Charles  Sedley,  or  Mr. 
Chaworth  ? — Dan$ton.  No,  I  do  not :  it  seem- 
ed to  me  \o  be  rather  questioning  the  bounds  of 
their  manors,  as  1  understood  it. 

Mr.  Mo- 


Mr.  ConmalL  My  lords*  we 
lyneoz  may  be  sworn. 

Francis  Mofyneus,  esq.  sworn. 

Mr.  Cornwall,  Mr.  Molyneuz  will  inform 
jonr  lordships  if  he  dined  at  the  Star  and 
Garter  on  the  36th  of  January  last 

"Lord  Mansfield.  I  should  think  it  unneoet- 
nry  to  ask  this  question  of  every  witness. 

Examined  by  Mr.  CaniwalL 

Were  you  in  company  with  lord  Byron  and 
Mr.  Chaworth  on  the  36th  of  January  last?— 
1  was. 

Do  yo,ii  recollect  any  discoorse  upon  the 
subject  of  game  ? — I  do. 

Were  lord  Byron  and  Mr.  Chaworth  engaged 
In  that  discourse? — They  were. 

At  what  time  of  the  day  might  that  dis- 
course begin? — ^AboQt  seven  of  the  clock,  I 
think. 

Was  there  any  diflerence  of  opinion  between 
101x1  Byron  and  Mr.  Chaworth  upon  that  sub- 
ject ? — There  was. 

Please  to  tell  their  lordships  bow  that  was 
expressed.  ^Mr.  Chaworth  said,  he  bad  al- 
ways been  strict  in  preserving  bis  game,  and 
that  that  was  the  best  method  of  preserving 
them:  lord  Byron  said,  he  had  never  been 
strict,  and  that  he  had  more  game  about  New- 
stead  than  any  body  else. 

Was  any  bet  proposed  by  any  of  the  com- 
pany ?— There  Was. 


By  whom  ? — ^By  lord  Byroii, 
What  were  the  terms  of  the  bet  P— Be  o^ 
iered  to  lay  100/;  that  he  had  more  game  sboot 
Newstead  than  sir  Charles  Sedley  or  Mr.  Cha- 
worth. 

Did  Mr.  Chaworth  take  the  bet  ?— Mr.  Cha- 
worth said,  if  he  would  call  for  pen,  id[,aiid 
paper,  he  would  lay  him  the  wager. 

Waa  nothing  more  said  upon  tbatsobieet? 
—Lord  Byron  said,  he  should  be  glad  to  now 
where  sur  Cfaaries  Sedley's  manor  was. 

What  answer  was  made  to  that  question  ?« 
Mr.  Chaworth  said,  Nnttall ;  bat  if  jour  knd* 
shin  should  have  any  thine  to  say  to  sir  Cbaifas 
Sedley,  be  lives  at  one  Blr.  Cooper's  ui  Detii* 
street. 

Was  any  thing  further  said  by  Hoy  persod, 
or  was  that  Jhe whole? — Lord  Byron  aikc4 
again  where  sir  Charles  Sedley's  manor  fand. 

And  what  answer  was  given  to  lord  Bynm? 
—Mr.  Chaworth  said,  he  nad  already  inlirmed 
lord  Byron  where  sir  Charles  Sedlev  Hved; 
and  his  lordship  knew  where  he  lived,  u  be  hid 
any  thmg  to  say  to  him. 

Was  were  any  more  conversatkMi  f— Na 
more  upon  that  subject. 

How  long  did  lord  Bjron  oontiooe  ui  osa- 
pany  after  this  oonversatioii  ceased  ?— I  befiert 
be  continued  in  company  about  an  hour. 

Did  he  join  in  atiy  part  of  that  time  hi  any 
fotqre  conversation  f— He  conversed  with  me. 

Were  you  near  him  ? — I  sat  next  to  him. 

On  what  subject  did  lord  Byron  .convm 
with  you  ?— About  the  duke  of  York's  bouse. 

Upon  any  other  subject  ? — ^Upon  no  other. 

Did  he  ajipear  to  be  in  good  hnmoor?-*! 
thought  he  did  ;  I  did  not  see  any  thing  to  the 
contrary. 

Do  you  recollect  at  what  time  Mr.  Cbaworth 
quitted  the  room? — I  think  it  waa  about  eight 
of  the  clock. 

Did  anv  body  go  out  with  Mr.  Chawortby 
and  who?—- M^.  Donston,  I  think,  went  cot 
with  him.  I  do  not  know  whether  he  went  out 
with  hhn,  or  followed  him. 

Do  you  recollect  lord  Byron's  quitting  tbi 
room  ? — I  do. 

At  what  time? — About  seven  or  eight  m^ 
nutes  after  Mr.  Chaworth. 

Where  did  you  next  see  Mr.  Chaworth?'^ 
In  a  room  op  one  nair  of  stairs. 

How  soon  after  lord  Byron  quitted  the  roon  ? 
—I  cannot  justly  say  ;  but  I  think  it  might  bs 
about  five  or  six  minutes. 

In  what  eonditioii  did  yoa  find  Mr.  Cfas- 
worth  ? — He  was'&itting  in  a  great  chair,  sod 
lord  Byron  standing  by  him. 

Did  you  hear  Mr.  Chaworth  declare  say 
thing,  and  what?— Mr.  Chaworth  said, he  bsa 
very  few  hours  to  live ;  that  lord  Byroa  bad 
shortened  his  sword  and  stabbed  him  into  the 
belly ;  that  he  should  be  fflail  to  ssy  some- 
thing to  a  particular  friend  belbre  he  died ;  I 
left  the  room  soon  afterwards. 

Did^  you  hear  Mr.  Chaworth  declare  toy 
thing,  and  what,  after  that?— I  heard  hiin  Mf 
again^  that  he  had  but  a  very  few  hovttaliT% 
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Did  TOO  hear  Mr.  Cbaworth  declare  any 
ebe  «l  that  liaM  r—1  did  Bot. 


BIr.  CommaU,  My  lovda,  we  hajre  done  with 
Ihb  witDeaa. 

IL  IT  &  Lord  Byrpu,  wfll  your  lordship 
aak  any  qaestiona  of  this  witness  ? 

Lord  Byron.   Was  not  the  conversation  be- 
tween you  and  me  Tery  short  P — Molyneux,  It 
WAS  not  of  long  duration. 
Lord  Byron.  My  lords,  I  shall  ask  this  wit- 
ess  no  more  questions. 

Earl  of  Jiiorton^  I  understood  that  lord 
Byron  said,  be  had  more  game  upon  his  manor 
than  any  body,  and  that  he  would  lay  one 
hundred  pounds  of  that ;  was  that  what  you 
WMiif'^Mofyneux.  It  was. 

Aii.  Gtn.  I  understand  Mr.  HavNdns  and 
Mr.  Adair,  the  two  surgeons  that  are  attending 
bepe,  in  «n  probability  may  be  wanted,  and 
tberefbre,  if  your  lordsnips  please,  we  wifl  call 
them. 

X.  H.  S.  Yes,  certainly  the  surgeons  may 
be  eaRed,  as  fbey  may  be  wanted  elsewhere. 

Lords,  Ay,  ay. 

Geiar  Hawkin$t  esq.  sworn. 
Examined  by  Mr.  Attorney  Generah 

Mr.  Hawkins,  were  you  sent  for  to  Mr. 
Cbaworth,  on  the  26th  of  January  last? — I 
was. 

Did  you  go  to  him?— I  did  immediately 
vpon  receiving  the  message. 

What  time  of  the  night  might  that  be  ?— A 
little  aft^r  eight,  as  near  as  I  can  recollect. 

In  what  condition  did  you  find  Mr.  Cha- 
wflffth  ?— I  found  him  sitting  by  the  fire-side, 
in  the  back-room,  up  one  pair  of  stairs,  with 
the  lower  part  of  his  waistcoat  open,  his  shirt 
bloody,  and  bis  hand  holding  his  belly. 

Had  you  any  conrersation  with  him  there, 
bow  that  misfortune  had  be&llen  him  ?^— He 
said  to  me,  that  be  beliered  he  had  receired  a 
mortal  wound ;  that  he  felt  within  himself  a 
peculiar  kind  of  faintness  and  sinking ;  and 
that  he  bad  a  sensation  of  stretching  and 
swelling  of  his  belly,  that  made  him  beliere  he 
Ued  internally. 

Did  he  say  any  thing  more  how  this  unfor- 
tunate affair  happened  ? — After  I  had  made  my 
proper  enquiries  and  examination,  bepress^ 
me  earnestly  to  tell  him  what  his  real  situation 
waa,  and,  as  he  expressed  it,  not  to  flatter  him, 
but  to  inform  him  truly,  if  I  thought  him  in 
any  immediate  danger,  for  if  be  was,  that  be 
bad  prirate  affairs  which  he  wiabed  extremely 
to  settle.  I  told  bim^  I  was  afraid  bb  wound 
was  dangerous.  He  then  desired  that  Mr. 
Lerinz  might  be  immediately  sent  for  to  him, 
iand  desiring  the  other  gentlemen,  who  were  in 
)tbe  room,  to  step  out  for  a  few  minutes,  he 
jgaTe  me  some  directions  relative  to  bis  private 
affairs,  which  be  desired  I  would  mention  to 
Mr.  Lerinz,  in  case  he  died  before  Mr.  Levinz 
could  be  brought  to  him.  This  conversation 
tmded,  X  thinkbefore  the  other  gentlemen 


reinnied  into  the  room,  I  asked  him  in  wbi^ 
position  hb  body  was  when  he  received  the 
wound  ?  To  which  question,  as  I  apprehend, 
to  make  his  answer  more  explicit,  he  gav^ 
me  the  following  detail:  that  lord  Byrop 
and  he  came  into  that  room  together,  lord 
Byron  leading  the  way,  and  walking  on 
towards  the  turther  end  of  the  room,  said 
aomethiuff-  very  rough  to  him ;  upon  which 
besaijd.  Then,  my  lord,  it  is  right  I  should 
fosten  the  door  (1  am  not  sure  whether  h^ 
said  fiisten  the  door,  or  bolt  the  door);  that 
he  turned  to  the  door,  and  did  fasten  it ;  that 
as  he  turned  round  again  towards  lord  Byroo, 
hesaw  his  lordship  with  his  sword  either  drawn^ 
or  nearly  drawn,  upon  which  he  immedbtaly 
drew  his  own,  and  at  the  same  time  that  no 
presented  the  point  of  hb  sword  to  hb  lordship, 
that  he  made  a  thrust  at  him,  which  ha 
thought  had  hit  him,  and  dangerously  wounded 
or  killed  him ;  that  immediately  afterwards  he 
perceived  hb  lordship  shortening  his  arm  to 
make  a  thrust  at  him,  which  he  thought  to 
have  parried  with  his  left  hand,  with  which  ha 
endeavoured  to  catch  the  point  of  the  sword ; 
and  he  looked  at  bis  hand'  once  or  twice, 
thinking  that  he  had  eitbei'scratched  or  wound- 
ed his  hand  in  the  attempt ;  that  he  perceived 
the  sword  enter  hb  body,  and  imagined  it  bad 
gone  in  deep,  for  that  he  had  felt  a  pain  quits 
through  to  hb  back ;  that  immediately  after 
he  laid  hold  of  the  gripe  of  lord  Byron*8  sword, 
and  struggling  with  him  for  it,  and  being  the 
stronger  man,  he  disarmed  his  lordship,  saying 
to  bim,  he  hoped  he  was  not  dangerously 
woimded ;  that  lord  Byron  replied  some^ 
thing  to  the  aame  purpose  to  him  ;  ani^ 
I  think,  added,  that  lord  Byron  said.  That 
he  hoped  now  he ,  would  allow  or  acknow- 
ledge (it  was  either  allow  or  acknowledge,  I 
am  not  sure  which  of  the  two  words)  that 
he  (bis  lordship)  was  as  brave  a  man  as  anjr 
other  in  the  kingdom;  and  some  consi- 
derable time  passed  afterwards  at  the  tavern, 
before  Mr.  Cbaworth  was  carried  to  hb  own 
house,  partly  on  account  of  Mr.  Chaworth'a 
being  of  opinion,  that  he  still  felt  himself  bleed- 
ing inwardly;  and  as  he  wished  extremely  to 
see  Mr.  Levinz,  he  desired  to  avoid  moving, 
for  fear  the  bleeding  should  be  increased  by  it, 
and  so  accelerate  nis  death.  A  part  of  the 
time  was  likewise  taken  up  in  our  endeavour- 
ing to  get  proper  conveniencies  for  bis  removaL 
During  this  time  he  recollected  some  other 
little  circumstances  rebtive  to'hb  private  af- 
fairs, on  which  account  he  desired  the  gentle- 
men, who  were  then  in  the  room,  to  retire 
again.  When  he  had  mentioned  what  he  bad 
to  say  upon  that  subject,  he  repeated  to  mo 
again  with  great  earnestness,  what  1  had  heard 
him  declare  before,  two  or  three  times  in  dif* 
ferent  expressions,  equally  strong,  that  pained 
and  dbtressed  as  he  then  was,  and  in  immediate 
danger  of  death,  he  had  rather  be  in  his  pre- 
sent situation,  than  live  under  the  misfortune 
of  having  killed  another  person.  This  strong 
expression  of  humanity  Jed  n^e  |b»  aak  him,^ 
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tbere  bad  been  any  serious  cause  of  offence  be- 
tween them,  meaning  between  lord  Byron  and 
bioiself,  that  should  have  occasioned  the 
quarrel  ?  He  paused  for  a  moment  or  two,  as 
one  recollecting  himself,  and  then  answered, 
No,  nothing  that  might  not  have  bepn  ex- 
plained and  made  up ;  'J  think  his  esyiression 
'^▼as,  easily  made  up.  After  » little  time  more 
he  grew  stronger,  and  he  was  removed  to  his 
own  house,  without  any  great  uneasiness  or 
difficulty.  I  bad  desired  the  assistance  of  ano- 
ther surgeon  ;  and  then  Mr.,  Adair,  and  soon 
af%er  Dr.  Addington,  his  physician,  met  me. 
We  all  joined  in  our  best  endeavours  to  give 
him  some  relief,  but  without  any  hopes  of 
doing  him  good,  and  the  next  morning  about 
nine  o'clock  he  expired.  On  the  Monday 
evening,  by  the  coroner's  directions,  we  exa- 
mined the  dead  body :  the  swerd  had  eutered 
alK)ut  an  inch  on  the  left  side  of  the  navel,  and 
passing  obliquely  upwards,  had  made  its  exit 
about  five  or  six  inches  higher,  ou  the  left  side 
of  the  back :  in  its  passage,  the  sword  went 
through  one  of  the  small  intestines,  and  had 
made  a  very  large  opening  at  the  back  part  of 
the  bottom  of  the  stomach  ;  so  that  all  the  con- 
tents of  the  stomach,  a  part  from  the  intestine, 
and  a  quantity  of  blood,  were  mixed  together  in 
the  cavity  of  the  belly.  The  sword  bad  like- 
wise passed  through  the  lower  part  of  the 
diaphragm,  and  there  was  a  small  quantity  of 
blood  in  the  cavity  of  the  left  breast.  IJpoiK 
the  whole,  there  was  not  the  least  doubt  but 
that  the  wound  we  examined  was  the  imme- 
diate cause  of  Mr.  Chaworth*s  death. 

Att.  Gen.  My  lords,  we  have  done  with 
this  witness. 

L.  H,  S.  My  lord  Byron,  would  your  lord- 
ship cbuse  to  ask  this  witness  any  questions? 

Lord  Bi/ron,  No,  my  lords. 

Sor.  Gen,  The  next  witness,  if  your  lord- 
ships please,  is  Mr.  Adair,  the  other  surgeon. 

Bjobert  Adair,  esq.  sworn. 
Examined  by  Mr.  Solicitor  General. 

Do  you  remember  being  sent  for  to  Mr. 
Chaworth  on  the  26th  of  January  last? — 
I  was. 

At  what  time  were  you  sent  for  P — About 
nine  o'clock. 

In  what  condition  did  you  find  Mr.  Cha- 
\rorth  ? — I  found  him  with  a  wound  upon  the 
left  side  of  his  belly,  near  the  navel,  which 
passed  upwards,  and  went  through  between 
live  and  six  inches  higher  than  at  its  entrance. 

Did  Mr.  Chaworth  say  anj  thing  upon  the 
subject  of  the  wound  ? — ^Nothmg  to  me. 

Nor  in  your  hearing? — Nor  in  my  bearing. 

Were  you  present  when  the  body  was  opened? 
-*I  was  present. 

Do  you  think  this  wound  occasioned  his 
death  ?— Most  certainly. 

X.  H.  S.  My  lord  fiyron,  does  your  lord- 
ahip  cbuse  to  ask  this  witness  any  questions  ? 

Lord  Bj^ron.  No,  my  lords. 

Serjeant  G  lynn.  If  your  lordships  please,  we 
will  now  ^  John  Sherwio,  esq. 
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John  Shermnf  esq.  sworn. 
Examined  by  Mr.  Seijeant  Glynn. 

■ 

Were  yon  at  the  Star  and  Garter,  at  the 
Nottinghamshire  club,  on  the  36th  of  Janosry 
last  ?— I  was. 

Do  you  remember  whether  lord  Byron  and 
Mr.  Chaworth  were  there? — They  were. 

Do  you  remember  any  conversation  about 
game? — There  had  been  some  conversation  by 
the  company  in  general  about  game. 

Do  you  remember  what  part  lord  Byron, 
and  what  part  Mr.  Chaworth,  took  in  that  con- 
versation ? — Lord  Byron  spoke  upon  that  ub« 
ject. 

What  did  lord  Byron  say?—- He  thought 
that  being  too  severe  hurt  the  game,  and  tbat 
they  were  preserved  more  by  the  other /netbod. 

Did  Mr.  Chaworth  express  himself  of  a  dif- 
ferent opinion  ? — Mr.  Chaworth  did. 

What  did  Mr.  ChaiVorth  sav  ?^He  said,  no- 
thing could  he  so  clear  as  that  the  roachers 
were  idle  fellows,  and  did  a  great  deal  gf  nia- 
chief  in  the  country. 

Did  Mr.  Chaworth  say  any  thing  about  gaine 
in  his  own  manors  ? — After  this  conversation, 
lord  Byron  offered  a  bet  of  100/.  that  be  had 
more  game  upon  an  acre  on  his  manor  than 
Mr.  Chaworth  had. 

Did  Mr.  Chaworth  accept  the  bet?— Mr. 
Chaworth  said  he  would. 

What  did  he  say  upon  that? — He  ofieredto 
take  the  bet,  and  I  believe  desired  that  pen, 
ink,  and  paper  might  be  sent  for. 

Was  there  any  bet  laid? — I  said,  it  was  a 
bet  that  could  never  be  determined. 

Was  any  tiling  said  abnut  sir  Charles  Sed- 
ley's  manor? — After  this  there  arose  a  dispute 
aliout  their  manors. 

Repeat  what  passad  upon  that  occasion.— 
Nuttati  manor  was  mentioned,  and  another  or 
two  that  I  do  not  remember. 

By  whom  was  Nuttalt  mentioned? — I  re- 
member its  being  mentioned  by  Mr.  Chaworth ; 
he  said,  your  lordship  has  nothing  to  do  tlieie, 
it  is  sir  Charles  Sedley's  manor,  it  was  bought 
out  of  my  family. 

Was  there  any  thing  more  said  upon  thfa 
subject? — There  was  more  conversation,  which 
I  do  not  remember. 

How  long  did  the  conversation  continoe  upon 
this  subject  ?—l»  might  continoe  a  quarter  of 
an  hour,  or  twenty  minutes.- 

Did  the  company  then  enter  upon  any  other 
subject  of  conversation  ? — During  the  dispute 
between  lord  Byron  and  Mr.  Chaworth,  I  PC- 
member  Mr.  Chaworth's  sayiog.  As  to  sir 
Charles  Sedley,  my  lord,  he  will  give  yoo  as 
answer ;  as  to  mystlf,  your  lordship  luoars 
where  I  live. 

Did  lord  Byron  take  any  part  in  the  future 
conversation  of  the  company  ? — Not  that  1  re- 
member ;  in  general,  I  beheve,  he  talked  wttn 
Mr.  Moly  rieux,  who  sat  next  him.  . 

Did  he  appear  to  be  in  good  humour  or  notr 
—I  did  not  obaerr e  tbat  at  all>  either  one  wtf 
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or  the  other ;  there  was  no  farther  conversation 
between  lord  Byron  and  Mr.Chawortb. 

When  did  Mr.  Chaworth  leave  the  room  ? — 
It  might  be  twenty  minutes  after  Mr.  Cha- 
"worth  had  said.  Von  know  where  I  live',  my 
lord. 

JM  Bf  r.  Chaworth  go  out  alone,  or  did  any 
person  go  with  him  ? — Be  asked  Mr.  Donston, 
who  sal  next  him,  to  go  out  with  him,  he 
wanted  to  speak  to  him. 

Did  Mr.  Donston  return  again  to  the  com- 
pany, and  how  soon  ?— He  came  into  the  room 
again  very  soon,  almost  in  two  minntes.** 

Did  you  observe  when  lord  Byron  left  the 
room  ? — I  remember  his  getting  up  out  of  his 
chair. 

Before  or  after  the  return  of  Mr.  Donston  ?— 
1  think  it  was  before. 

Where  did  you  see  Mr.  Chaworth  again  that 
evening? — Soon  after  Mr.  Donston  came  into 
the  rooib  again,  a  drawer,  or  somebody  came 
in,  and  said,  there  had  been  a  quarrel ;  the 
company  above  stairs  went  down  stairs  into  that 
room  where  Mr.  Chaworth  was ;  I  went  with 
them. 

In  what  condition  did  you  find  Mr.  Cha- 
worth ?— He  was  sitting  in  a  chair,  holding  his 
fcelly  with  his  right  hand,  his  waistcoat  was 
epen,  and  his  shirt  bloody. 

Had  you  any  conversation  with  Mr.  Cha- 
ivortb  P— I  do  not  remember  I  had. 

Did  you  hear  any  conversation  between  Mr. 
Chaworth  and  any  other  of  the  company  ? — 
Somebody  asked  him  how  he  did?  He  sajd,  he 
liad  not  five  mioutes,  or  five  hours,  to  live,  I 
forget  which.  Mr.  Hawkins  came  in,  who 
liad  been  sent  for ;  and  in  a  little  time,  the 
company  left  Mr.  Hawkins  and  Mr.  Chaworth 
together,  and  went  up  stairs,  where  they  had 
<lined. 

Did  you  hear  any  declarations  from  Mr. 
Chaworth,  respecting  the  accident  that  had 
liappened  to  him  ? — 1  did  not. 

X.  If.  .9.  Would  lord  Byron  ask  the  witness 
any  questions  ? 

Lord  Byron,  How  was  Mr.  Chaworth  em* 
ployed  daring  the  twenty  minutes  that  he  was 
m  the  room,  alter  the  conversation  that  passed  ? 
^^Sherwin.  I  do  not  remember  in  particular, 
but  I  imagiue  he  was  talking  to  the  gentlemen 
on  bis  right  hand,  or  on  his  left. 

Was  he  not  employed  in  settling  the  reckon- 
ing ? — I  believe  be  was. 

Did  yon  observe  any  thing  particular  in  his 
manner  at  the  time  ?— I  cannot  say  I  did. 

X.  J7.  S.  The  witness  may  withdraw. 

Mr.  Siowe.  If  your  lordships  please,  the 
next  witness  we  will  call  is  Thomas  Wil- 
looghby,^esq. 

The  Hon.  Tkonm  WiUcughby  sworn. 

Examined  by  Mr.  Stoae. 

Were  you  at  the  Star  and  Garter  on  the 
twenty-Mxth  of  January  last? — I  was. 

Were  you  there  octween  four  o'clock  and 
«eveD  in  w  afternoon  ?— I  dined  there  a  little 


after  fonr,  and  was  there  at  seven  in  the  after- 
noon. 

Do  you  remember  any  dispute  between  lord 
Byron  and  Mr.  Chaworth  concerning  the  pre* 
servation  of  game?r-They  were  of  different 
opinions  about  their  preserving  of  game. 

What  passed  between  lord  Byron  and  Mr: 
Chaworth  upon  that  subject  ? — Mr.  Chaworth'a 
argument  was,  that  there  was  no  such  thing  at 
haviuff  game,  unless  gentlemen  were  severe 
with  we  poachers. 

Did  lord  Byron  differ  with  Mr.  Chaworth 
upon  that  head  ? — He  did. 

Did  any  words  of  anger  pass  between  them? 
— I  did  not  perceive  any. 

Do  you  remember  any  inquiry  made  con«' 
cernins'  the  manors  of  sir  Charles  Sedley  ?— - 
NuttalT,  a  manor  of  sir  Charles  Sedley's,  was 
mentioned. 

By  whom  ? — ^I  do  not  know  whether  it  waa 
mentioned  by  lord  Byron  first,  or  Mr.  Cha- 
worth; but  Mr.  Chaworth  said,  Nottall  be- 
longed to  sir  Charles  Sedley ;  he  knew  it,  for  it 
was  bought  of  his  family. 

Did  any  thing  more  pass,  and  what,  about' 
that  ? — ^No,  not  that  I  recollect. 

Do  yon  remember  any  bet  on  either  side  ?— 
Lord  Byron  offered  to  fact  Mr.  Chaworth  lOOf. 
that  he  had  more  game  npon  his  manor,  or 
manors,  than  Mr.  Chaworth  had. 

What  followed  upon  that  offer  ? — ^Mr.  Sher- 
win  said,  it  would  be  very  difficult  to  decide 
that  bet. 

Do  you  know  if  any  bet  was  made  P— I  do  not. 

Were  there  any  words  passed  afterwards 
between  lord  Byron  and  Mr.  Chaworth,  re- 
specting sir  Charles  Sedley,  his  manor,  or  hie 
estate  ? — Not  that  I  heard. 

Do  you  remember  Mr.  Chaworth  afterwards 
going  out  of  the  room  ? — I  do. 

At  what  distance  of  time  might  that  be  from 
the  finishing  the  conversation  ?•— Perhaps  three 
quarters  of  an  hour,  or  thereabouts,  I  cannot  say 
exactly. 

Did  lord  Byron,  during  that  three  quarters 
of  an  hour,  discourse  witn  Mr.  Chaworth,  or 
any  other  gentleman  of  the  company  F-^I  did 
not  hear  him. 

Do  yon  recollect,  when  Mr.  Chaworth  went 
out  of  the  room,  if  any  body  went  with  him  or 
followed  him  ? — Mr.  Donston  went  out  at  the 
same  time. 

"  Did  Mr.  Chaworth,  when  he  went  out  of  the 
room,  take  his  hat  with  him  or  not  ?— ^I  did  not 
take  notice  of  that. 

How  lon^  was  Mr.  Chaworth  out  of  the 
room,  and  did  he  return  again  ?— He  never  re* 
turned  again. 

Did  Mr.  Donston  return  again  ? — He  did. 

In  what  space  of  time?-^ln  a  very  short 
time. 

Can  you  form  any  judgment  of  the  time?— - 
I  cannot  speak  exactly,  perhaps  five  minutes. 

Where  was  lord  Byron  when  Mr.  Donston 
came  into  the  room? — He  was  got  up,  and 
gone  towards  the  deor,  or  out  of  the  door,  I  do 
not  know  which. 
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Bid  lord  ByroQ  take  his  bat?— 1  de  not 
know. 

How  long  night  lord  Bvron  be  gone  out  of 
the  room  before  yon  beard  any  thing  more  re- 
JfLtiv«  to  lord  Byron  or  Mr.  Chawottb  ?— A 
very  few  ndnntes. 

Who  mentioned  any  thing  to  you  concerning 
lard  Byron  and  Mr.  ChaworthP— The 'waiter 
came  up  and  told  ua  what  had  happened. 

Did  yon  go  to  the  place,  and  see  lord  Byron 
and  Mr.  Chaworth,  or  either  of  them  there  ?— 
I  did. 

Did  yon  see  Mr.  Chaworth  ? — 1  did* 

1a  what  condition  and  situation  was  Mr. 
Chaworth  ? — He  was  sitting  in  a  chair,  with 
bis  ha^  on  his  hdly,  and  bis^hurt  was  bloody. 

Did  Mr.  ChaworUi  say  any  thing  how  he 
came  by  that  wound  ? — He  did  not ;  only  he 
■aid  he  was  a  dying  man,  and  that  lord  Byron 
bad  ran  him  through. 

Did  he  say  any  thing  more  that  you  recol- 
lect f — ^He  nid  several  tioMs  over  tnat  he  was 
a  dying  noan,  and  had  but  a  few  minutes  lo 
lire. 

Mr.  Stmpe,  My  lords,  we  have  done  with 
Ibis  witaess. 

£.  a,  S.  Lord  Bjrron,  would  you  ask  this 
witness  any  questions  f 

Lord  Byron,  Were  not  you  coo  versing  with 
Mr.  Hewett,  during  the  latter  part  of  the  con- 
▼ersation  between  Mr.  Chaworth  and  me,  so 
•a  you  might  not  hear  it  ? —  WiUoughhy,  The 
last  word  I  heard,  was,  that  Nuttall  lieionged 
to  «r  Charles  Sedley,  that  it  was  bought  of 
Kis  family,  and  be  knew  it. 

Were  not  you  conversing  with  Mr.  Hewett 
fo  as  to  prevent  you  from  nearing  any  more  ? 
—That  was  the  fast  I  heard. 

X.  Jff.  <S.  Has  lord  Byron  any  thinff  more 
to  ask  this  witness  P— Lord  Byron*  m,  my 
lord. 

X.  £r.  5.  The  witness  may  withdraw. 

Mr.  Cornwall,  If  yonr  lordships  please,  the 
next  witness  we  shalicall  is  John  Edwards. 

John  Eiwardi  sworn. 
Examined  by  Mr.  CommalL 

Were  not  you  a  waiter  at  the  Star  and  Garter, 
4NI  the  S6th  of  January  last?-«-l  was. 

Did  you  attend  the  gentlemen  of  the  Not- 
tiaghamalike  club,  who  met  there  that  day, 
between  eight  and  nine  in  the  evening?— 1  did. 

What  was  the  purpose  of  your  attendance 
between  eight  and  nine?-^To  answer  the  belly 
and  to  carry  any  thing  into  the  room. 

What  commands  nad  the  company  laid 
upon  yon  at  that  time  ?-~To  bring  up  a  bottle 
or  claret 

Did  yon  go  down  ?'— I  did,  to  the  bar,  but 
IMit  into  the  cdlar. 

What  did  you  do  then?— I  called  to  my 
jDoastor  to  cet  some  wine,  who,  when  1  called 
bim  first,  1  thought  be  was  in  the  kitchen,  and 
I  called  him  twice  or  thrice,  and  then  I  lonnd 
bim  in  the  larder.  I  lold  him  tbegentlemen 
wanted  a  single  boUle  of  claret  at  the  Notting- 
'^       "recliib. 
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Whilst  you  were  standing  at  the  bar  vaitiw 
for  the  bottle  of  claret,  did  you  bear  the  m 
ring?— I  did  not. 

Did  you  hear  any  body  eali?-rl  bear! 
somebody  call  Waiter,  op  stairs. 

Did  you  know  the  voice  P — I  did  not 

Did  yon  obey  ? — I  did  not  the  firrt  ttoM,  I 
thought  to  have  taken  the  wine  up  stain  w^ 
me. 

Was  it  repeated  ? — ft  was  once  or  twice. 

Did  you  go  up  P — I  did. 

Whom  did  you  meet  P— When  I  came  aptbt. 
first  pair  of  staurs,  1  saw  lord  Byron  andllr. 
Chaworth  comine  down«  or  rather  waiiiii| 
upon  the  stairs  for  somebody  to  come  up. 
Lord  Byron  asked  me,  if  either  of  these  rooiBi 
were  empty  (there  being  two  rooms  in  bb 
view?)  1  answered  in  the ' affirmative,  and 
said.  This;  being  the  door  which  was  oa  the 
rigbt'hand. 

What  then  did  you  doP— I  had  a  candle  ia 
my  right- baod ;  1  opened  a  green  baize  door, 
with  a  brass  lock,  with  nay  left-hand,  and 
shewed  lord  Byron  and  Mr.  Chaworth  ioto  the 
room ;  ]  set  the  candle  upon  the  table  ia  tbe 
room ;  I  quilted  the  room,  and  pulled  tbe  ioacr 
door  after  me ;  tbe  outer  door  shuts  witb  a 
pully.  1  went  down  stairs  immediatelv  for 
the  bottle  of  wine,  which  I  bad  desired  my 
master  to  get;  I  met  bim  by  tbe  barortbe 
cellar  door  (wbkh  are  together)  with  tbe  wiae 
in  bis  band.  I  took  it  from  biro,  and  went  u^ 
stairs  to  the  Nottinghamshire  dub,  up  two  mir 
of  stairs.  I  drew  the  cork,  and  heard  the  bell 
riuff  into  tbe  room  into  which  I  bad  shewed 
lord  Byron  and  Mr.  Chaworth,  twice,  wbiht  I 
was  decanting  the  wine.  When  I  bad  deoaat- 
ed  the  wine,  I  came  down  stairs,  and  fouod  I 
was  too  late  to  answer  the  bell,  as  is  commoo 
for  a  waiter  that  shews  the  room.  I  beard 
somebody  bad  been  m.  When  I  cametoibe 
ground  floor,  the  first  person  1  spoke  to  ((o  the 
best  of  my  knowledge)  was  my  master.  He 
clapped  his  hands  together,  and  said,  Mr.  Cbaj 
worth  is  wounded,  or  lord  Byron  hu  woonded 
Mr.  Chaworth  ;  the  expression  i  cannot  a- 
actly  tell. 

Did  you  go  into  the  room  ?— Not  till  after  I 
bad  been  in  the  Nottinghamshire  chib-reea, 
and  bad  inforooed  tbe  gentlemen   that  Mr. 

Chaworth  was  wounded. 
Did  y on  stay  long  ?— I  did  not  sUy  lonjf. 

Did  yon  hear  Mr.  Chaworth  say  soy  tbiiigr 
—He  seemed  extrediely  desirous  of  eeeisg  tws 
or  three  friends,  particularly  Mr.  Levins. 

What  was  tbe  size  of  the  room  yoa  sbewed 
lord  Byron  and  Mr.  Chaworth  into?— in M* 
parts  of  tbe  room,  I  have  measured  it,  it  ii  six- 
teen feet  lon^  and  eizteen  feet  broad  in  seats 
parts ;  the  chunney  is  taken  ont  of  tbeeoincr 
of  the  room.  .     . 

What  kind  of  a  candle  did  yon  leave  ui  tbe 
room  ?— A  common  tallow  eandk,  aboot  eight 
in  the  pound.  ^ 

Was  there  any  other  candle  m  tbe  roomr 
—There  was  no  other  candle  in  the  looffii  am 
no  other  lighti  to  my  knowledge. 
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Wm  there  a  fire  Id  the  room  ?— There  was  a 
tfire  in  the  rooio,  bat  it  wm  rather  down. 

Mr.  ComwalL  We  have  done  with  this  wit- 
ness. 

X.  H,  S.  Lord  Bjroa»  wonld  jfoor  lordship 
ilk  this  witness  any  questions  ? 

Lord  Byron,  Was  there  any  table  in  the 
voom?— J.  Edwardi.  There  was  a  table  in 
the  room. 

Did  yoa  set  the  candle  upon  it  ?-->I  did. 

How  larffe  a  space  might  the  chairs  and  fur- 
niture of  the  room  take  up  from  the  length  of 
St  ? — 1  cannot  tell,  indeed. 

In  what  part  of  the  room  did  you  leave  Mr. 
Chaworth  and  me  standing? — Both  walked 
towards  the  fire-place. 

Lord  Mansfield,  I  would  ask  this  witneiB, 
trbeiher  be  is  sure  that  he  shot  the  inner  door, 
«n  Mr.  Chaworth  and  lord  Byron's  going  into 
the  room? — J.  Edwards,  1  pulled  it  after  me, 
but  cannot  tell  certainly  whether  it  shut  or  not. 

Lord  Mansfield,  Was  there  any  bolt  to  the 
Inner  door  P— ^.  Edwards.  There  is,  it  is  a  brass 
Jock,  and  there  is  a  little  bolt  at  the  bottom. 

Att,  Gen.  If  your  lordships  please,  we  will 
call  Mr.  Fynmore. 

Mr.  James  Fynmore  awom. 

Att.Oen.  My  lords,  this  is  the  maiter  of  the 
tavern.  I>o  you  remember  going  up  stavs  on 
the  26th  of  January  last  into  the  room  where 
lord  Bvron  and  Mr.  Chaworth  ware  ? — Fyn" 
more.  I  do. 

What  induced  you  to  go  thither  f— A  waiter 
came  and  told  me  that  iwd  gentlemen  were 
come  out  of  the  Nottinghamshire  dub,  into 
the  room  N°  7,  and  desired  to  speak  to  me. 

What  is  the  waiter's  name? — John  Gotborp. 

In  what  situation  did  vou  find  lord  Byron 
and  Mr.  Chaworth  ? — I  found  them  standing 
dose  together ;  Mr.  Chaworth  had  his  swora 
in  bis  left-  hand,  and  lord  Byron  had  his  in  his 
right- liaod.  Mr.  Chaworth  said,  Here,  James, 
take  my  sword,  for  I  am  disarmed,  or  I  have 
disarmed  him,  I  do  not  know  which.  I  turned 
to  lord  Byron,  and  said.  Pray,  my  lord,  give 
me  vour  sword ;  on  which  lord  Byron  gave 
me  bis  sword,  and  I.  took  it  and  went  down 
itauY  with  it.  As  I  was  goingp  out  of  the  room, 
either  one  or  both  called  after  me,  and  desired 
me  to  get  help  immediately  ;  I  went  down  the 
atairs  with  the  two  swords,  and  laid  them  upon 
the  table,  in  a  room  at  the  bottom  of  the  stain, 
and  then  called  Mr.  Hawkins. 

Did  you  hear  Mr.  Chaworth  say  any  thing 
lu>w  this  accident  had  belallen  him  ? — ^No. 

Ait.  Gen,  My  lords,  we  have  done  with 
this  witness. 

L.  H.  S.  Lord  Byron,  will  yon  ask  thia 
^tneas  any  questions  ? 

Examined  by  Lord  Byron^ 

Did  not  you  carry  np  the  club- book  into  the 
room  where  we  dined  ? — I  went  up  at  seven 
o'clock,  as  is  the  custom,  with  the  book  and  a 
Ml. 


Old  yon  wait  the  aettfing  of  the  bill  ?*|  did. 

Did  not  Mr.  Chtfworth  settle  it?— -Mr.  Cbc* 
worth  settled  the  book  that  day. 

What  time  might  it  take  up  in  settling  it?-* 
It  was  done  in  Awe  or  ahi  minutes. 

Did  you  make  any  observation  upon  Mr. 
Chaworth's  manner  of  settling  it,  or  observn 
any  thing  particular  f— -No,  I  think  not  any 
thing  particobr. 

Did  you  observe  him  to  be  ruffled  or  eon* 
fused  ? — In  one  particular  only  ;  the  book  la 
marked  with  lines  ruled  in  otiecka,  each  gen- 
tleman's name  is  upon  a  line,  and  against  each 
name,  if  the  gentleman  be  present,  there  is  a 
0 ;  if  absent  5s,  The  only  remark  I  made  of 
any  flurry  in  Mr.  Chaworth,  was,  be  pot  da, 
against  lord  Byron's  name  instead  of  a  0;  upon 
which  I  said,  Sir,  my  lord  is  prefent ;  upoii 
which  he  aKered  it,  and  made  a  0. 

What  was  the  size  of  the  room  where  wc 
were  ? — It  was  sixteen  feet  in  the  clear  both 
ways,  except  that  the  chimney  waa  taken  oat 
of  one  of  the  corners. 

What  space  might  the  chairs  take  op  from 
the  dimensions  ? — ^The  cbaira  are  pretty  largo, 
they  might  take  two  feet  each  chair  mto  the 
room. 

Is  there  anv  inner  ftstening,  and  what,  to 
the  door  ?«— The  door  has  a  brass  lock,  and  there 
is  a  little  catch  underneath,  as  there  usually 
are  to  these  doors. 

Is  it  not  a  bolt  ?— It  is  a  little  sliding  bolt. 

When  you  went  into  the  room,  in  what  part 
did  you  nod  me  and  Mr.  Chaworth  atandhigf 
— 1  saw  lord  Byron  and  Mr.  Chaworth  atand- 
ing  shoulder  to  shoulder,  dose  by  the  fire. 

A  Lord.  Waa  the  door  bolted  when  you  first 
came  to  the  room  ? — Fynmore.  No,  it  was  not. 

Viscount  Folkstone.  Did  lord  Byron  deliver 
up  his  sword  readil v  ?— JFynmore.  When  Mr. 
Cbawortb  gave  me  his  aword,  I  turned  to  lord 
Byron  for  bis. 

ViwcwvaX  Folhione,  Did  he  give  you  hie 
sword  directly  ^^^Fynmore,  I  took  hold  of  it^ 
and  his  lordsnip  made  no  objection. 

Visconnt  Folkstone.  The  reason  1  ttentloyi 
this  is,  because  the  counsel,  in  opening,  said, 
that  lord  Byron  delivered  up  his  sword  with 
reluctance.  Was  not  lord  Byron  at  thia  time 
employed  in  supportiu|^  Mr.  Chaworth? — 

Sfnmore.  Lord  Bvron's  left-hand  waa  round 
r.  Chaworth,  as  Mr.  Chaworth's  right-hand 
was  round  lord  Byron's  neck,  and  over  his 
shoulder. 

Viscount  Folkstone.  Did  not  lord  Byron  de^ 
sire  yon  to  call  assistance  f^^Fynmore.  I  had 
the  swords  in  my  hand,  and  my  back  was  to- 
wards them,  when  one  of  them  said,  (1  do  not 
know  which)  Get  some  help  immediately. 

Sol.  Gen.  If  your  lordships  please,  we  will 
call  John  €k>thorp,  another  of  the  waiters. 

John  Oothorp  tnffora. 

Examined  by  Mr.  SoUcUor  Generah 

You  are  a  waiter  atjhe  Star  and  Garter  f^ 
Yes,  my  tordt. 
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Were  joa  on  the  36tb  of  January  lastf — I 
was. 

Do  yoQ  remember  the  bell  riogiog  in  N^  7  ? 
—I  do. 

About  what  time  ?— About  a  quarter  past 
eight. 

Did  you  go  up  into  the  room  ? — I'  did. 

Was  the  door  fastened  ? — It  was  not. 

Where  did  you  see  lord  Byron  and  Mr. 
Chaworth  ? — Standing  with  tbeir  backs  to  the 
fire. 

How,  near  the  door?*- About  ten  feet,  as 
near  as  1  can  recollect. 

In  what  situation  did  you  see  lord  Byron 
and  Mr.  Chaworth  ? — They  were  both  stand- 
ing together  ;  lord  Byron  had  his  left-arm  round 
Mr.  Chaworth *s  waist,  with  his  sword  in  his 
riffht-hand,  with  the  point  to  the  ground ;  Mr. 
Chaworth  was  standing,  with  his  right-arm 
resting  upon  lord  Byron's  shoohler,  with  his 
•word  in  his  left-hand  extended  up. 

Did  they  say  any  thing  ? — Lord  Byron  bid 
me  take  this  sword  (meaning  which  1  cannot 
say),  and  call  up  Fynmore  immediately. 

What  did  you  do? — I  immediately  left  the 
room,  without  taking  any  sword,  to  call  my 
master  up.  ' 

L.  H,  S.  Lord  Byron,  will  your  lordship 
ask  this  witness  any  questions  ? — Lord  Byron. 
No,  my  lords. 

Lord  Mansfield,  Was  the  door  open  when 
you  came  to  it,  or  was  it  fastened  with  a  bolt  ? 
—Gotkorp,  It  was  fastened,  but  not  with  the 
bolt, 

Serj.  Glynn.  If  your  lordships  please,  the 
»ext  witness  we  will  call  is  Mr.  Wm.  Man. 

» 

Mr.  William  Man  sworn. 
Examined  by  Mr.  Serj.  Glynn, 

Did  you  attend  Mr.  .Chaworth,  as  an  apo- 
thecary, on  the  26th  of  January  last? — 1  did. 

Whom  did  you  find  in  the  room  with  Mr. 
Chaworth  ? — His  servant. 

Was  there  any  other  person  besides  his  ser* 
iraot?— -Not  in  the  room  where  he  was. 

Did  any  other  person  come  in  during  the 
time  you  were  there  ? — Mr.  Hawkins  and  Mr. 
JLevinz  did. 

Was  there  any  conversation  between  Mr. 
Chaworth  and  Mr.  Levinz  concerning  the  ac- 
cident that  had  happened? — ^Tliere  was. 

Relate  that  conversation. — Mr.  Chaworth 
said  some  few  words  arose  at  dinner  concerning 
who  had  the  roost  game  upon  their  estates : 
about  two  hours  after  Mr.  Chaworth  had  occa- 
sion  to  go  down  stairs:  upon  his  returning 
back  he  was  met  by  lord  Byron,  who  said, 
Chaworth,  I  want  to  speak  to  you ;  a  waiter 
passing  by  at  the  same  time,  lord  Byron  said, 
W' alter,  shew  us  a  room.  They  went  into  the 
room,  and  first  Mr.  Chaworth  said,  My  lord, 
we  will  shut  the  door,  or  else  some  person  will 
hear  what  we  say.  Mr.  Chaworth,  when  he 
turned  round  from  shuttioff  the  door,  saw  lord 
Bvron  with  his  sword  half-drawn,  who  said, 
Chaworth.  draw!  Mr,  Chaworth  drew  imme-  j 
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diately,  and  made  the  first  pai|S,  and  entangled 
his  sword  in  my  lord's  waistcoat ;  he  then  en* 
deavoured  to  disarm  lord  Byron,  and  my  lurd 
gave  him  a  push  or  blow,  and  then  run  bim 
through. 

Was  this  the  whole  of  what  Mr.  Chaworth 
declared  at  that  time  ? — No. 

Relate  the  whole.— Mr.  Chaworth  said,  whea 
he  was  first  desired  to  walk  into  the  room  by 
lord  Byron,  he  did  not  in  the  least  imagios 
that  he  was  going  to  be  offered  a  chaileuge. 

Was  that  the  whole  ? — No, 

Go  on.— Some  time  after  Air.  Chaworth 
said,  This  will  not  in  the  least  be  to  my  h)rd 
Byron's  credit.  ^ 

Js  that  the  whole  of  what  was  said?*-Yes, 
my  lords. 

Serj.  Glynn,  My  lords,  we  will  ask  no  mort 
of  this  witness. 

L,  H.  S,  My  lord  Byron,  would  your  lord- 
ship ask  this  witness  any  questions  ? 

Lord  Byron.  Was  any  body  present  betidn 
Mr.  Levinz  f^-Man.  Mr.  Chaworth 's  servaot 

Lord  Byron.  What  is  bis  name  ?-^-lfaa. 
Michael  Cullum. 

Lord  Byron.  At  what  time  was  this  decla- 
ration made?— Man.  I  cannot  positively  ny^ 
but  I  think  it  was  between  the  hours  of  two  and 
tour. 

Lord  Byron.  Was  it  before  he  sigoed  his 
will  ?— Man.  I  think  it  was,  but  I  am  not  cer- 
tain. 

Mr.  Cornwall.  If  your  lordships  please,  we 
will  call  Michael  Cullum. 

Michael  Cullum  was  called,  but  did  not  appear. 

Att.  Gen.  My  lords,  I  find  that  this  witnos 
is  not  here.  If  your  lordships  please,. we  will 
call  Mr.  Levinz. 

L,  H,  S.  How  many  more  witnesses  do  yoa 
intend  to  call  ^—Att.  uen.  We  will  only  call 
Mr.  Levinz,  and  one  more. 

Lord  Mansjkld.  From  the  opening  of  the 
prosecutor's  case,  it  seems  to  me,  ttiey  are  ? ery 
near  the  end  of  their  evidence,  and  tliere  is  no- 
thing else  left  but  the  paper ;  it  is  now  past 
five  o'clock,  and,  I  should  think,  it  would 
be  more  for  the  ease  of  the  prisoner  and  your 
lordshi()s,  to  adjourn  to  the  Chamber  of  Par- 
liamenu 

Then  the  Lord  High  Steward  returned  back 
to  the  chair. 

Lord  President  of  the  Council.  My  lords,  I 
move  your  lordships  to  adjourn  to  theCbafflber 
of  Parliament. — Lords.  Ay,  ay. 

Z.  H.  S.  This  House  is  adjourned  to  tbe 
Chamber  of  Parliament. 

The  Lords  and  others  returned  to  tbe  Cham* 
ber  of  Parliament  in  the- same  order  they  came 
down,  except  the  Lord  High  Steward,  who 
walked  after  his  royal  highness  the  duke  of 
of  York ;  and,  the  House  bein^  there  resomed ; 
Resolved  to  proceed  farther  in  the  Trial  of 
William  lord  Byrou,  in  Westminster- ball,  to- 
morrowy  at  tea  of  the  clock  intbemormog; 
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i^nd  ordered*  That  tbe  said  WiUiam  lord  Byron 
»bould  be  reminded  prisoner  to  bis  majesty's 
Tourer  of*  London,  tbere  to  be  kept  in  safe 
cttstody ;  and  that  he  be  brought  again  to  the 
bar  or  this  House  iu  Westminster- hall,  to- 
Miorrow,  at  ten  of  the  clock  in  the  morning. 


A.  D.  1765. 
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The  Second  Day. 
WedMtday,  April  17,  1765. 

The  Lords  and  others  came  from  the  Cham- 
ber ^f  Parliament  in  the  same  order  as  oo 
Tuesday  last,  except  the  Lord  High  Steward, 
who  walked  after  his  royal  highness  the  duke 
of  York ;  and  the  Peers  were  there  seated, 
and  the  Loul  High  Steward  in  his  chair. 

Lord  High  Steward,  My  lords,  the  House 
is  resumed.  Is  it  your  lordships'  pleasure  that 
the  Judges  may  be  covered  ? — Lordsr  Ay,  ay. 

Theif  the  Serjeant  at  Arms  made  proclama- 
tion for  silence  as  usual ;  and  afterwards  the 
folkiwing  proolamatioD. 

Serjeant  at  Arms.  Oyez,  Oyez,  Oyez! 
JLieuteoant  of  the  Tower,  bring  forth  your 
prisoner,  William  lord  Byron  to  the  bar,  pur- 
suant to  the  order  of  the  House  of  Lords. 

The  deputy  governor  of  the  Tower  brooffbt 
the  prisooer  to  the  bar,  in  the  like  forqn  as  be- 
fore ;  and  then  be  kneeled  down. 

X.  H.  S,  Your  lordship  may  rise. 

The  Lord  High  Steward,  by  leave  of  tbe 
Lords,  went  down  to  the  table  for  the  conve- 
nience of  hearing. 

L^  H.  S.  Mr.  Attorney  General,  you  will 
proceed  in  your  evidence. 

Attorney  General,  My  lords,  the  first  wit- 
ness we  call  is  Mr.  Levinz. 

William  Levinz^  esq.  sworn. 

^  Alt.  Gen,  Mr.  Levins  is  uncle  to  the  de- 
ceased Mr.  Chaworth.  Did  yon  see  Mr. 
Chaworth  on  the  36th  of  January  last? — 
Levinz,  1  did,  about  ten  at  night  or  there- 
abouts. 

Where  did  you  first  see  him  ? — I  first  saw 
bim  at  his  own  house. 

That  was  afierthe  misfortune?— It  was  after 
tbe  misfortune. 

>  Did  be  give  you  any  account  bow  that  mis- 
fortune had  happened  r-He  did. 

What  was  that  account? — As  soon  as  I  got 
into  the  house  I  went  into  his  bed-cbamber,  he 
took  me  by  the  hand,  and  told  me  lord  Byron 
had  given  bim  a  mortal  wound;  desired  I 
would  send  for  a  lawyer  as  soon  as  possible  to 
make  a  new  will,  saving  he  believed  he  should 
be  dead  before  morning ;  upon  which  1  came 
out  into  the  outward  room.  There  were  Mr. 
Serjeant  Hawkins,  Mr.  Adair,  Mr.  Willoughby, 
and  Mr.  Hewett.  1  told  them  that  Mr.  Cha- 
worth had  desired  me  to  send  for  a  lawyer,  bat 
,1  was  ^o  totally  deprived  of  recollection,  I  could 
not  remember  where  any  one  lived ;    upon 
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which  Mr.  Hawkins  told  me,  there  waa  one 
Mr.  Partington,  who  lived  in  that  neighbour-> 
hood,  that  was  a  man  of  character,  and  that, 
if  I  pleased,  he  would  send  for  him.  Mr. 
Partington  came,  I  believe,  in  a  quarter  of  aa 
hoar.  As  soon  as  he  came,  I  introduced  him 
to  Mr.  Chaworth,  and  I  left  him  in  tbe  rooni 
to  take  his  instructions.  When  the  gentlemen 
were  gone  down  stairs,  and  Mr.  Partington 
had  begun  making  the  will  in  the  next  roora^ 
I  went  to  Mr.  Chaworth,  and  asked  him  how 
this  unfortunate  afiair  had  happened  ?  He  told 
me,  that  lord  Byron  took  him  into  a  room^ 
upon  which  Mr.  Chaworih  said,  If  we  are  to 
talk  I  had  better  shut  the  door,  or  else  they 
may  overhear  what  we  say.  Upon  his  shutting 
the  door,  the  first  thiuff  be  saw  when  he  turn- 
ed his  head  about,  was  lord  Byron's  sword  half 
drawn ;  upon  which  he  drew  bis  as  quick  a« 
possible,  and  got  tbe  first  pass  at  him ;  and 
finding  his  sword  engaged  in  something,  he 
thought  it  was  my  lord's  body,  and  therefore 
wished  to  disarm  bim,  and  in  endeavouring  to 
close  in  for  that  purpose,  my  lord  shorteped 
his  sword,  or  arm,  1  am  not  positive  which,  and 
gave  him  that  mortal  wound.  From  that  time 
till  the  time  the  will  was  executed,  which  was 
abont  three  in  the  morning,  Mr.  Chaworth'a 
head  waa  so  full  of  his  private  affairs,  that  I 
cannot  sa^  I  heard  him  mention  the  unfor- 
tunate aflair,  till  after  the  will  was  executed, 
when  I  asked  him,  Has  this  been  fair  ?  But  he 
made  no  answer  that  I  could  hear,  but  said  he 
saw  my  lord's  sword  half  out,  and,  knowing 
his  man,  he  drew  his  sword  as  quick  as  he 
could ;  that  he  had  the  first  pass  at  him,  and 
then  my  lord  wounded  him,  and  after  that  be 
disarmed  his  lordship,  when  my  lord  swore  he 
was  as  brave  a  man  as  any  in  England.  He 
said  twice  to  me.  Good  God !  that  I  should 
be  such  a  fool  as  to  fip^ht  in  the  dark ;  for  in- 
deed there  was  very  little  ]i([ht.  He  said  be 
did  not  believe  lord  Byron  intended  fighting 
when  they  went  into  the  room  ;  but  seeing  him 
up  by  the  door,  be  believed  be  thought  be  had 
him  at  an  advantage ;  and  the  first  thinfr  be 
saw,  upon  turning  bis  head,  was  his  lordship's 
sword  half-drawn.  He  said  be  died  as  a  man  of 
honour,  but  he  thought  lord  Byron  had  done 
himself  no  good  by  it.  I  asked  him  several 
times  in  the  night,  how  this  a£bir  begun  above 
stairs?  he  always  answered.  It  is  a  long  story, 
and  it  is  troublesome  to  me  to  talk.  They  will 
tell  you ;  Mr.  Donston  will  tell  you.  That  is 
all  I  know  of  this  unfortunate  affair. 

Att,  Gen,  I  shall  ask  Mr.  Levinz  no  more 
questions. 

X.  H.  S,  Lord  Byron,  will  your  lordship 
ask  this  witness  any  onestions  ? 

Lord  Byron,  my  lords,  1  shall  ask  no  ques* 
tions  of  this  witness. 

A  Lord,  Did  you  understand  that  Mr.  Gha* 
worth  went  to  shut  the  door,  that  they  might 
not  be  overheard,  or  to  bolt  the  door? — Levinz, 
He  expressly  said,  that  he  went  to  shut  the 
door,  that  ^ey  might  not  over-bear  what  they 
said. 
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A  Lord,  Was  it  before  or  after  the  makiog 
the  will  that  Mr.  C  ha  worth  g^ve  that  accouot 
to  you  ?— l.«vtRjE.  The  first  account  was  about 
eleven  at  night,  I  believe,  when  the  will  was 
first  begun :  the  last  ttme  he  spoke  to  me  about 
this  unfortunate  affair  was,  1  believe,  within 
the  hour  afVer  the  will  was  executed. 

Earl  of  Morton,  Before  the  will  was  made, 
when  he  gave  the  account  to  the  gentlemen  in 
the  room,  did  he  seem  to  have  most  attention 
to  the  making  of  his  will? — Levinz.  To  the 
making  of  the  will ;  he  seemed  to  have  it  pro- 


digiousty  at  heart. 
Earl  of  A 
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Morton,  Did  he  seem  to  you  in 
bodily  pain  P — Levinz,  He  was  more  or  less 
■0  the  whole  night;  for  about  an  hour  after 
the  will  was  executed,  he  was  amazingly 
eoniposed ;  about  four  he  fell  into  vast  tor- 
tures. I  sent  for  Mr.  Adair,  who  came 
to  him,  and  by  applying  warm  fomentations 
relieved  him  very  much  ;  but  from  that  time  1 
cannot  say  he  talked  about  the  unfortunate  af- 
fair ;  he  sent  for  me  up  to  desire  that  some- 
thinff  might  be  done  as  soon  as  ever  he  was 
dead. 

Earl  of  Morion,  The  last  time  he  spoke  to 
^  ou,  was  he  seemingly  in  pain  ? — Levinz,  My. 
ords,  he  never  was  free  trom  pain. 

Earl  of  Denbish,  Did  Mr.  Cbaworth  tell  j^ou , 
what  past  upon  the  stairs,  prevlbus  to  his  going 
into  the  room? — Levinz,  He  never  said  any 
thing  to  me  about  what  passed  opon  the  stairs; 
I  wished  to  know  it,  but  never  could  learn  it. 

X.  if.  S,  The  witness  may  withdraw. 

Sol,  Gen,  The  qext  witness,  my  lords,  is  Mr. 
Partington. 

Thomat  Walley  Parlingtont  esq.  sworn. 
Examined  by  Mr.  Solicitor  General, 

Did  you  attend  Mr.  Cbaworth  on  the  26th 
of  January  last  ?— I  did. 

At  what  time  did  you  attend  him  ?— A  little 
ifter  ten  o'ck)ck. 

Whom  did  you  find  with  Mr.  Cbaworth?—* 
When  f  first  came  into  the  house,  I  was  taken 
into  a  parlour,  where  there  were  Mr.  Levinz, 
Mr.  Hawkins,  Mr.  Adair,  Mr.  Hewett,  and  Mr. 
Willoughby.  I  stayed  there  A  very  fetv  mi- 
nutes. I  first  asked  what  I  was  sent  for  ?  1 
was  told,  to  make  Mr.  Chaworth's  will ;  and 
by  the  conversation  that  passed  between  the 
gentlemen  there,  I  understood  that  lord  Byron 
and  Mr.  Cbaworth  had  fought  in  a  room  by 
themselves,  and,  according  to  an  expression  of 
one  of  the  gentlemen,  by  a  farthing  candle. 
After  the  will  was  executed,  Mr.  Cbaworth  be- 
gun to  talk  of  bis  situation  as  of  a  dying  man. 
He  expressed  a  satisfaction  that  be  was  in 
that  situation,  rather  than  to  have  liveil  and  to 
have  had  the  life  of  any  man  to  answer  for. 
After  such  conver8atioo,*Mr.  Levinz,  in  seem- 
ing CTeat  distress,  said  to  him,  Dear  Billy,  for 
God°ssake,  how  was  this?  was  it  fair?  Mr. 
Cbaworth's  head  was  turned  towards'the  gen- 
tlemen on  his  left  hand,  Mr.  Levins  stood  on 
liis  right.    Upon  that  question  b^iog  asked^  be 


turned  bis  head  to  Mr.  Levinz,  smkiog  upon 
the  pillow.  He  said  something  which  1  could 
not  distin^ishyfor  I  stood  at  the  bottom  oftkc 
bed,  and  immediately  went  round  to  where  Mr. 
Levinz  stood,  and  as  I  opened  the  cortaia,  I 
heard  him  say  something  of  lord  Byroo'i 
sword  being  drawn ;  upon  which,  and  (hnn 
what  I  understood  had  passed,  I  was  led  to  aik 
him  this  question,  Mr.  Cbaworth,  was  my 
lord  Byron^s  sword  drawn  wbea  you  came  into 
the  room  ?  He  then  answered  what  I  after- 
wards wrote  down. 

-  How  soon  after  did  you  write  it  down  1-^ 
Upon  coming  down  into  the  parh>ur,  after  I 
had  sealed  up  and  delivered  the  will  to  Mr. 
Levinz,  as  1  had  advised  some  question  migbt 
be  asked  when  the  vvill  was  exv'coted,  lo  I 
thought  it  prudent,  whilst  we  were  together, 
that  we  should  set  down  the  answer  that  Mr. 
Cbaworth  gave:  the  gentlemen  assented.  1 
took  a  pen  and  ink  and  wrote,  ^^Wheo  be 
came  into  the  room,  Mr.  Cbaworth  said,''  ami 
went  on  a  little  ftirther,  when  i  read  wbtt  I 
had  wrote ;  and  I  think  Mr.  Hewett  in  partieu* 
Ur  excepted  to  those  words  **  When  he  came 
into  the  room,"  1  tore  the  paper,  and  threw  it 
into  the  fire,  and  wrote  the  words  which  I  oov 
have  in  my  bands. 

How  long  after  the  finishinc^  the  will  wen 
the  declarations  contained  in  this  paper  made? 
— It  must  be  but  a  very  few  minutes. 

Sol,  Gen,  We  desire  the  paper  may  be  read. 

The  witness  read  it  as  follows: 

'  Sunday   morning,  the  97th  of  January, 

*  about  three  of  the  clock,  Mr.  Cbaworth  said, 

*  that  my  lord's  sword  was  half-draws,  and 

*  that  he,  knowing  the    man,  immediately, 

*  or  as  quick  as  he  couM,  wbipC  out  his  swora, 
*and  had  the  first  thrust;  that  then  my  lord 

*  wounded  him,  and  he  disarmed  my  lord,  wbo 
'  then  said,  By  God,  I  have  «s  much  courage 

*  as  any  man  in  England.'* 

L.  H.  S,  Lord  Byron,  will  your  lordship 
ask  this  witness  any  questions  ? 

Lord  Byron,  Did  not  vou  understaod  thtf 
declaration  of  the  tacts  to  ne  an  answer  to  the 
question  whether  it  was  fair  or  not?— P«'''* 
ington,  I  understood  the  declaration  to  be  ao 
answer  to  Mr.  Levinz  and  myself,  and  to  ths 
inquiry  in  general,  which  was  making  by  tbt 
gentlemen. 

Lord  Byron,  Did  not  vpu  underatand  frofli 
those  declarations  that  what  had  passed  was 
fair  ? 

Lord  Mansfield,  They  will  not  ask  the  wit- 
ness as  to  his  understanding,  but  to  tbe  heiM 
only.     Your    lordships  will  draw  tbe  con- 
clusion. 
^  L,  H.  S.  You  had  thispaper  to  refresh  yoor 

own  memory  ^-^Partington.  I  had.  my  lords. 
Lord  Ravensworth.   f  desire  to  know  whe- 
ther this  paper  in  Mr.  Partington's  h«»  ^J 
not  read,  and  altowed  to  be  what  Mr.  Cbaworo 

♦  As  to  dying  Declarations,  see  the  CMt  •^ 
Reasoa  and  Tnuaer»  toI.  16,  p«  t 
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for  Murder. 

„,„  before  every  ODe  in  the  room.  I  do  not 
look  upon  it  as  a  paper  to  refresh  bis  iDerooirv» 
bat  as  a  paper  taveD  from  the  inouth  of  Mr. 
Cbaworth  as  a  declaratioD  from  him ;  and 
therefore  desire  to  know,  if  it  was  read  to  the 
gentlemen  io  the  room,  and  who  those  gentle- 
men  were? 

X.  H.  S,  Your  lordships  will  observe,  that 
the  witness  has  been  examined  upon  oath  with 
lespect  to  the  declaration  he  has  in  his  hand, 
which  was  reduced  into  writing;  yoa  mav 
therefore  ask  this  witness,  whether  he  took 
that  paper  in  order  to  refresh  his  memory,  or 
for  what  other  purpose? — Partington.  I  took 
it  for  our  general  recollection  of  the  words  that 
Mr.  Cbaworth  said. 

X.  H.  S,  Were  those  declarations  made  to 
you  T—Partington,  To  all  of  as.  They  are 
the  very  words  I  beard. 

X.  A  S,  Then  yon  may  refresh  yonr  me- 
mory from  the  paper. 

Lord  RavenuDorth.  Was  this  paper  read  to 
the  gentlemen  who  were  below  stairs;  and 
who  were  in  the  room  when  Mr.  Cbaworth 
made  the  declaration  ? — Partington.  Mr.  L«- 
▼inz,  Mr.  Hewett,  Mr.  Hawkins,  Mr.  Wil- 
loughby,  and  Mr.  Adair,  I  think  no  other  gen- 
tleman was  present,  except  myself,  in  the 
room ;  after  I  had  wrote  this,  I  .read  it  over, 
and  they  agreed  it  was  the  substance  of  what 
Mr.  Cbaworth  said. 

Lord  Raventworth.  Were  they  the  persons 
present  in  the  bed-chamber  when  the  declara- 
tion was  made?— PflrdVig/oii.  They  were  the 
persons  present  in  the  bed-chamber  when  the 
words  were  spoke ;  they  were  the  persous  pre- 
sent in  the  parlour  when  I  read  it  over ;  and  it 
was  agreed  by  all,  that  they  were  the  words 
Mr.  Cbaworth  said. 

Lords.  Read  the  paper  over  again.  (Which 
was  done  by  the  witness.) 

Earl  of  Denbigh.  Did  you  ever  hear  Mr. 
Cbaworth  say  any  thing  of  anv  conversation 
which  passed  previous  to  lord  Byron's  draw- 
ing his  sword  in  the  room  ?—Pflr<iwg*o»».  I 
was  with  Mr.  Cbaworth,  backwards  and  for- 
wards, froni  half  an  hour  past  ten  till  three, 
and  he  said  nothing  more  to  me  than  what  1 
have  repeated  to  your  lordships,  copcerning^ 
what  bad  passed*  between  him  and  lord  Byron. 
Duke  of  Manchester.  Did  you  •ever  shew 
this  paper,  of  whiclj  y6a  now  speak,  to  Mr. 
Cbaworth  before  hvB^e9th? —Partington.  No, 
my  lords;  1  never  saw  Mr.  Cbaworth  after  1 
came  down  from  him,  after  he  had  executed  his 

Lord  Viscount  r(i»ns/i^nrf.  Was  it  ever  read 
by  any  of  the  (irentlemen  to  Mr.  Cbaworth  ?— 
Partington.  Not  to  mv  knowledge;  it  has 
never  been  in  ray  custody  since.  % 

Lord  Viscount  Townshend.    Where  was  it  ? 

Partington.     I  delivered  it  to  Mr.  Levinz 

that  night;  and  I  never  saw  it  since,  but  once 
in  Mr.  Joynes's,  Mr.  Levinz  solicitor's  hands. 

Duke  of  Manchester.  The  paper  that  you 
first  began  te  write,  I  think  you  said  was 
ibrown  into  the  fire  ?^Partington.  It  was. 
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Dukeof  JlfancA^i^er.  Was  it  not  completed 
when  thrown  into  the  fire?— Partington.  I 
had  wrote  as  far  of  the  paper  as  where  the  ex- 
pression half- drawn  is  mentioned. 

Lord  Catheart.  Did  the  paper  you  Burnt, 
and  the  other  paper  you  now  nave,  diifer  ?— 
Partington.  No. 

Eari  Gower.  I  desire  to  know  whether  you 
threw  the  paper  into  the  fire,  becaose  it  differed 
from  the  account  Mr.  Cbaworth  gave,  or  be- 
cause it  differed  from  your  own  account  ?— > 
Partington.  The  reason  it  was  thrown  into  the 
fire  was,  I  thought  it  was  better  to  write  it  oyer 
again,  than  to  have  it  appear  with  an  alteration 
in  it.  I  had  struck  otft  some  words  Mr. 
Hewett  objected  to,  and  for  that  reason  I  wrote 
it  over  again  fiiir. 

X.  H.  S.  The  witness  may  withdraw. 
Earl  of  Denbigh.    I  desire  Mr.  Levinz  may 
be  called  in  again. 

Att.  Gen.  I  think  it  my  duty  to  inform  your 
lordships,  thatirom  a  misapprehension^  on  our 
part,  that  the  witnesses  might  differ  in  some 
little  matters,  we  were  extremely  tender  of  exa- 
mininfir  any  of  them  to  what  was  contained  in 
the  writing,  conceiving  the  le|fal  evidence  to  bt 
the  paper -writing  itself;  and  if  your  lordships 
think  that  the  paper  cannot  be  admitted,  I  am 
in  your  lordships*  breasts,  if  it  is  not  proper  for 
us  to  call  the  witnesses  to  speak  to  these  de- 
clarations. Wfe  were  extremely  tender  in  exa- 
mining to  any  thing,  that  should  lead  to  the 
conversation  contained  in  this  paper. . 

Lord  Mansfield.  By  my  notes  it  appears, 
that  Mr.  Hewett  spoke  precisely  to  the  decla- 
rations of  Mr.  Cbaworth ;  for  after  be  had  been 
examined  to  the  writing,  he  said,  there  was  an 
exception  taken  to  some  words  in  it,  and  it  was 
destroyed,  and  a  new  one  was  wrote. 

Duke  of  Richmond.  My  lords,  a  question 
was  some  time  since  asked  by  the  prisoner  of 
Mr.  Partington,  the  answer  to  which  I  did  not 
at  this  distance  hear. 

X.  H.  S.  That  question  was  objected  to  by  a 
noble  lord  as  improper,  and  therefore  it  was  not 
answered.  ^    ,     , 

Earl  of  Denbigh.  I  desire  that  Mr.  Levinz 
may  be  called  to  the  bar  again,  to  be  further 
examined. 

Lord  Harwich.  Yonr  lordships  cannot  enter 
into  any  debate  here  :  if  there  be  any  differ- 
ence of  opinion,  it  will  be  necessary  to  go  back 
to  the  Chamber  of  Parliament 

The  Lords  were  then  moved  to  adjourn  to 
the  Chamber  of  Parliament.— Xordf.  Ay,  ay. 

X.  H.  S.  This  House  is  adjonrned  to  the 
Chamber  of  Parliament. 

The  Lords  and  others  returned  to  the  Cham- 
ber of  Parliament  in  the  same  order  as  they 
went  from  thence  this  morning,  and  the  House 
was  thera  resumed  ;  arid,  after  some  time, 
attain  adjourned  to  Westminster-hall ;  and  the 
Peers  and  others  went  down  iii  the  same  order 
as  betbref ;  and  the  Peers  being  there  seated, 
and  the  Lord  High  Steward  in  his  chairi 
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L,  H,  5.  My  lords,  the  HonM  10  reMOied : 
Is  it  yoor  lordships'  pleasure  that  the  Judges 
may  be  cohered  f-^Lordt,  Ay,  ay. 

^  Then  the  Serjeant  at  Arms  made  proclama- 
tioo  for  silence  as  usual,  and  afterwards  the 
following  proclaooation. 

Serf,  at  JLrmi,  Oyez !  Ovez !  Oyez !  Lieu- 
tenant of  the  Tower,  bring  rorth  yoor  prisoner, 
William  lord  fiyron,  to  the  bar,  pursuant  to 
the  order  of  the  House  of  Lords. 

The  deputy  governor  of  the  Tower  brought 
the  pnsoner  to  the  bar  in  the  like  form  as  be- 
fore, and  then  he  kneeled  down. 

X.  H,  S.  Yoor  lordship  nsay  rise. 

Then  the  Lord  High  Steward,  by  leave  of 
the  Lords,  went  down  to  the  table. 

X.  J7.  S.  Mr.  Attorney  General,  yon  will 
l^iXKsM!  in  yoUr  etidenoe. 

Att,  Gen,  M?  lords,  if  I  could  have  con- 
Mved  that  there  remained  a  doubt  in  the  minds 
of  an^  one  of  your  lordships,  that  the  contents 
of  this  paper  Were  not  true,  I  should  hate 
thought  It  my  duty  to  have  called  all  the  wit- 
nesses to  have  substantiated  the  contents :  but 
as  1  cannot  now  trespass  upon  vour  lordships' 
patience,  the  evidence  on  behalf  of  the  crown 
is  closed  ;  and  we  leave  it  here. 

Bar!  of  Denlngh,  I  desire  that  Mr.  Levinz 
may  be  called  to  the  bar. 

Mr,  Levifu  was  called  again. 

Earl  of  Denbigh,  There  wAs  a  conversation 
passed  between  Mr.  Chaworth  and  the  noble 
pnsoner  at  the  bar,  previous  to  Mr.  Cbawortb's 
shutting  the  door ;  now  1  should  be  glad  to 
know  whether  Mr.  Chaworth  sard  any  thing 
to  you,  relative  to  the  cohversatmn  Which  pass- 
ed between  him  and  lord  Byron  upon  the  stairs, 
previous  to  thtir  going  into  the  room  where 
they  fought  ? 

-  Levinz.  No,  tny  lords  ;  what  he  told 
me  Was,  that  lord  Byron  asked  him  into  the 
room  :  that  when  he  came  into  the  room,  be 
kaid,  My  lord,  if  we  are  to  talk  we  had  better 
shut  the  door,  or  else  th^  may  overhear  what 
we  say :  and  I  uever  heard  Mr.  Chaworth  say 
Any  thing  else  about  it. 

Duke  of  Newcoitle,  When  you  asked  Mr. 
Chaworth  whether  it  was  fair,  you  were  on  one 
side  of  the  bed,  and  Mr.  Chaworth  turned  his 
bead,  and  said  something  which  Mr.  Parting" 
ton  did  not  hear ;  i  desire  to  know  whether, 
upon  that  occasion,  you  heard  any  agswer  to 
that  question  P 

Lfivinx,  At  that  time  I  did  not :  I  asked 
him  the  same  question  once  afterwards,  and  he 
ffayre  me  no  answer;  but  seemed  to  me  to 
shrink  his  head  into  the  pillow. 

Xiord  Viscount  Folkestone,  When  Mr.  Cha- 
worth told  you  what  passed  in  the  room  where 
they  fouj^bt,  did  he  say  that  lord  Byron  bid 
bim  defend  himself,  or  any  thing  to  that 
purpose  ? 

Xeviflf.    Mr*  Chaworth  told  me,  that;  op 
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his  tnrding  his  head  from  the  door,  he  ssw 
lord  Byron's  sword  half-drawn.  My  lord  ssid, 
Draw,  draw!  1  am  sure  Mr.  Chaworth  niA 
the  word,  Draw,  twice. 

Lord  Viscount  Folkettone,  Did  Mr.  Chi- 
worth  explain  to  you  in  what  manner  he  re- 
ceived the  wound  P 

^  Levinz,  He  told  me  he  felt  the  ooint  of 
his  sword  engaged  in  something,  ana  thit  bt 
took  it  to  be  my  lord's  body  ;  that,  tberelbre, 
he  wished  to  disartti  bim  ;  and  in  endeavonN 
ing  to  close  in  for  that  purpose,  my  lord  nbort- 
ened  bis  sword,  or  his  arm  ^1  am  not  certsin 
which  word  he  made  use  ofj  and  ^vs  bin 


that  wound.  This  waa  all  that  he  said  to  mi 
on  that  subject. 

X.  H,S,  The  witness  may  withdraw. 

Att,  Gen,  My  lords,  as  the  witnesses  bin 
fully  pi-oved  the  evidence  and  lacts  wbicb  t 
stated  to  your  lordships  in  the  openmg,  I  will 
not  trouble  your  lordships  to  call  any  nort 
witnesses,  but  will  rest  our  evidence,  in  tap- 
port  of  the  prosecution,  here. 

Sol,  Gen,  My  lords ;  The  evidence  on  tbe  put 
of  the  prosecution  being  closed,  it  remaios  for 
me,  according  to  the  usual  course  of  proceed- 
ing, to  collect,  as  far  as  it  may  be  necesary, 
into  one  view,  the  proofs  that  nave  been  msde, 
and  to  apply  them  to  the  present  chaige:  s 
very  painful  task !  but  yet  jnstice  to  tbe  public 
peace,  to  the  memory  of  the  deceased,  and  to 
the  solicitude  of  his  surviving  friends,  autho- 
rizes and  requires  it.  I  should  wish  to  dis- 
**  charge  this  part  of  my  duty  with  thatbeoeyo- 
lence  and  humanity  wnich  possessed  tbe  mittd 
of  the  deceased  in  the  last  hours  of  his  life. 

The  noble  prisoner  at  the  bar  Is  charged  with 
having  killed  Mr.  Chaworth  deliberately  and 
maliciously ;  or,  in  the  terms  of  the  indict- 
ment, with  malice  aforethought.  That  ho 
kiHed  him,  is  a  truth  beyond  disoote;  and 
he  who  takes  away  the  life  of  another,  is  pre- 
sumed to  have  taken  it  away  deliberately  and 
malioiously,  till  it  shall  appear  to  have  been  tbe 
effect  of  necessity,  of  accident,  or  of  sudden 
passion ;  for  as  necessity  will  justify,  and  ac- 
cident excuse  the  fact,  an  ungovernable  traoi- 
pori  of  passion  will  so  far  alleviate  the  crime, 
as  to  make  that,  which  would  otherwise  have 
been  murder  and  a.  capital  ofienoe,  man- 
slaughter only,  which  saves  the  life  of  the 
offender. 

This  is  a  condescension  the  law  shews  to  the 
frailties  of  the  liunian  mind,  which  upon  great 
and  sudden  provocations  cannot  cousroand  it^ 
self,  nor  maintain  its  reason ;  but  whilst  die 
law  shevvs  this  condescension,  it  guards  tbe  nib 
of  Uie  subject,  with  all  possible  caution  ^^^^ 
serre,  against  the  excess  and  abuse  of  the  be- 
nignity, it  shelters  no  man  Whose  mind  11 
not  free,  perfectly  free,  from  the  guilt  of  m*- 
liee,  express*»d  in  words,  or  implied  in  •chj'"* 
To  be  free  from  malice,  he  must  have  artin 
from  the  impulse  of  a  present  passion,  ^^^ 
deliberation  or  meditated  mischief.  If  itsboutd 
so  have  happened  that  the  provocatton  Mv^ 


lfiS5] 


Jbr  Mvrder> 


A.  D.  1765. 


[1826 


irrrtate,  or  trritatiog  did  not  overcome  tbe  rea* 
SOD,  or  OTercoming  the  reasoo,  tbe  mtnd  cooled 
imd  deliberated,  or  had  time  to  cool  and  deli- 
berate, and  then  be  fought  and  killed,  be  has 
incorred  the  goiH  of  malicioos  miirder ;  be  did 
Irtit  act  from  the  impulse  of  a  present  passion ; 
and  wbatefer  motive  actuated  him,  whether 
some  secret  grudge,  or  an  imaginary  necessity 
«f  vindicating  his  honour,  or  of  satisfying  the 
worl^  of  his  courage,  or  any  other  latent  cause, 
he  is  no  object  of  this  benignity  of  the  law. 

The  law  books  do  not  make  it  murder,  only 
where  the  passion  has  actoally  cooled ;  but 
%lrhere,  in  the  time  that  has  passed,  it  ought  in 
reason  to  have  cooled.  And  in  major  Oneby's 
Case,*  no  more  than  an  hour  had  passed,  and 
tbe  jadges  thought  that  suffleient  for  tbe 
purpose. 

There  is  no  specific  evidence  required  to  shew 
that  tbe  mind  has  cooled,  it  ronst  depend  upon 
tbe  particular  circumstances  of  tbe  case;  but 
all  the  books,  from  tbe  time  of  lord  M orley's 
Ca6e,f  in  tbe  reign  of  Charles  8,  down  to  the 
treatise  of  a  lale  learned  judge,  ^qn.  Foster] 
agree,  that  the  party  engaging  in  different  con- 
versation, or  in  amusements,  affords  a  convincing 
proof  that  he  labours  under  no  transport  of  pas- 
sion, but  has  cooled  and  recovered  his  reason. 

I  will  not  abuse  your  lordships*  patience  with 
going  throOj^h  tne  detail  of  the  evidence. 
Your  lordships  serious  and  unwearied  atten- 
tion, during  the  course  of  this  trial,  have  made 
it  unnecessary.  I  shall  only  point  out  some 
observations  arising  from  what  passed  at  tbe 
three  mdst  material  periods  of  time,  that  is, 
doring  tbe  conversation  in  tbe  room  where  tbe 
company  dined ;  upon  the  stairs ;  and  in  the 
room  below. 

Nothing  could  be  more  innocent  than  tbe 
conversation  of  tbe  company  about  tbe  best 
metbod  of  preserving  of  the  game ;  there  could 
be  no  offence  in  Mr.  Chaworth's  saying,  that 
he  bad  more  game  upon  bis  estate,  than  lord 
Byron  had  upon  bis;  nor  was  there  any  in 
lord  Byron's  saying,  that  he  had  tbe  most. 
Tbe  first  offence,  that  seems  to  have  been  taken, 
was  my  lord  Byron's  repeating  the  question  re- 
lative to  sir  Charles  Sedley's  manors;  Mr. 
Dooston  understood  it  to  be  so.  But  tt  does 
not  precisely  appear,  whether  tbe  offence  was 
given  by  the  bare  repetition  of  tbe  question,  or 
that  it  imported  a  reflection  upon  an  absent 
friend;  9r  that  it  contained  too  flat  a  contra- 
diction of  what  he  had  asserted ;  or  that  there 
was  any  thing  particularly  afirontiog  in  tbe 
tone  of  voice,  or  in  the  countenance,  or  in  the 
gesture;  but  it  is  very  plain,  Mr.  C  ha  worth 
thought  himself  offended,  and  Mr.  Chaworth'a 
expressions  upon  tbe  stairs,  in  asking  Mr.  Don- 
ston  if  be  had  been  wanting  in  *  his  reply ,^tm- 
f  orts  It.  It  is  clear  too,  from  tbe  questions 
ford  Byron  asked  Mr.  Chawortb,  tliat  lord 
Byron  saw  Mr.  Chawortb  had  taken  offence. 
"But  whatever  effect  lord  Byron's  behaviour 

'    *  See  it  in  this  Collection,  ^.  ITy  p.  30. 
t  Ibid.  vol.  a,  p.  170, 


bad  upon  Mr.  Chawortb,  Mr.  Chaworth's  bad 
no  visible  effect  upon  lord  Byron :  no  aotkm  or 
expression  of  anger  escaped  nim ;  there  was  no 
change  of  countenance;  tbe  matter  eaided 
there.    Other  conversation  engaged  tbe  com* 

Eny  ;  lord  Byron  appeared  to  Mr.  Hewett  to 
eonrersiog  in  good  humour  with  Mr.  Moly- 
oeux ;  and  Mr.  Molynenx  confirms  tbe  reality 
of  it.  A  full  hour  passed  in  general  conversa- 
tion. Mr.  Chawortb  does  not  seem  to  have 
been  much  discomposed,  though  Fynmore 
says  he  was  a  little  rulfled  ;  which  he  collet 
from  a  mistake  he  made  in  settling  the  book ; 
a  trifling  circumstance !  from  which  no  jmit 
inference  can  be  drawn.  But  tbe  question  is 
not,  whether  Mr.  Chawortb  was  ruffled^  but 
whether  lord  Byron  was  agitated  with  any  vio- 
lence of  passion  P  It  is  for  your  lordships  lo  de- 
termine whether  this  period  affords  any  proof 
of  a  sodden  quarrel,  or  of  a  heated  temper ; 
witlioot  time  to  cool,  or  leisure  to  deliberate  ; 
and  whether  any  thing  can  be  collected  from 
hence,  that  will  intitle  toe  aoble  prisoner  to  this 
benignity  of  tbe  law,  wbieb  is  extended  only 
to  the  impetuosity  of  a  sudden  passion. 

In  this  situation  lord  Byron  left  tbe  room,  in 
appearance  cool  and  deliberate  ;  if  he  had  then 
a  purpose  to  fight,  I  am  afraid  it  must  have 
been  ueliberate ;  if  be  bad  not,  it  imports  lord 
Byron  to  prove  some  new  occasion  of  quarrel. 
What  passed  upon  the  stairs  affords  only  one 
observation,  lord  Byron  told  Mr.  Chawortb  he 
wanted  to  speak  to  him.  If  the  purpose  for 
which  he  wanted  to  speak  to  him  is  to  be  exw 
plained  by  what  passed  below,  that  purpose 
was  deliberate  and  without  provocatioB  ;  if  he 
had  not  such  purpose  in  bis  mind  at  that  time, 
will  it  not  warrant  Mr.  Chaworth's  suspicions? 
Your  lordships  will  recollect  what  Mr.  Cha« 
worth  said,  and  what  he  thought  was  the  rea- 
son  for  calling  him  to  an  account  in  that  phi^ 
and  in  that  manner.  Your  lordships  wHI  ra<^ 
collect  likewise  what  disadvantages  tbe  plaoe 
gave  to  Mr.  Chawortb.  If  Mr.  Chawortb  nn* 
derstood  the  sword,  be  understood  it  as  the  ac- 
complishment, of  a  gentleman.^  It  never  hurt 
his  innocence,  he  abhorred  to  shed  the  bk>od  of 
any  man.  The  darkness  of  the  room,  and  oon- 
finement  of  tbe  place,  probably  prevented  khn 
from  giving  a  signal  proof  of  it  in  disarmin|^ 
his  adversary.  There  is  reason  to  believe  it. 
How  oonspicnous  in  his  last  hours  was  bis  be- 
nevolence to  alt  mankind,  his  humanity  to  the 
author  of  his  death,  his  serious  and  earnest  at- 
tention to  the  dischai^e  of  the  remaining 
duties  of  bis  Kfe,  and  the  magnanimity  with 
which  he  beheld  the  approaching  mineta  of  Us  * 
death ! 

I  shall  lay  no  weight  upon  the  maaneriu 
which  tbe  wound  was  given.  Till  Mr.  Par- 
tington was  examined,  an  inference  arose  to 
the  disadvantage  of  lord  Byron  from  the  sup- 
posed silence  of  Mr.  Chawortb,  when  he  was 
asked.  Whether  the  wound  was  fairly  given- P 
Mr.  Partington's  evidence  may  have  left  it 
now  in  some  doubt,  what  opinion  Mr.  Cha- 
woith  had  ef  Ihat  drcwnitaiioe.    I  will  oot 
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allow  myself  to  obseire  upoo  it ;  nor  will  I  re** 

Eeat  that  ongfuarded  expression  your  lordships 
a?e  heard,  that  my  lonl  Byron  used  after  the 
wound  was  given,  and  after  Mr.  Chs worth  had 
closed  in,  and  was  endeavouring  to  prevent  fur^ 
ther  mischief.  It  must  give  pain  to  the  noble 
prisoner  to  bear  it  repeated ;  it  must  have  made 
its  impression  on  your  lordships'  minds;  it  is 
fitter  to  remain  there  than  to  be  the  subject  of 
public  discussion.  It  is  for  your  lordships  to 
determine  whether  this  mischief  has  happened 
from  the  impulse  of  a  sudden  passion,  or  re- 
•nlted  from  a  deliberate  and  premeditated 
purpose. 

Lord  High  Steward.  My  lord  Byron,  the 
eolunsel  for  the  crown  have  done :  now  is  the 
time  for  your  lordship  to  make  your  defence  ; 
and  if  yon  have  any  witnesses  to  examine,  now 
is  your  time  to  call  them. 

Lord  Byron,  My  lords,  i  shall  not  call  any 
witnesses.  I  have  reduced  into  writing  what 
I  have  to  offer  to  your  lordships  ;  which,  as 
my  voice  is  very  low,  I  am  apprehensive  of 
my  not  being  heard  by  your  lordships,  and 
therefore  desire  it  may  be  read  by  the  Clerk. 

Lordi,  Read,  read. 

Ckrk  reads : 

My  lords;  TOur  lordships  are  now  in  full 
possession  of  the  evidence  against  me,  and,  I 
am  convinced,  will  weigh  it  with  the  wisdom 
and  impartiality  which  have  ever  distingaiihed 
the  court  of  the  Peers  of  Great  Britain. 

This  consideration,  my  lords,  affords  me  com- 
fort and  support,  though  oppressed  under  the 
heavy  load  of  an  accusation  of  morder,  against 
which  I  am  now  required  to  speak  in  my  own 
defence. 

My  inexperience  in  the  nice  distinctions  of 
law,  and  in  proceedings  of  this  nature,  bat  ill 
qualify  me  for  this  task  ;  and  will  furnish  Tery 
ample  occasion  for  the  goodness  and  indai- 
gence  of  your  lordships. 

The  witnesses  (as  far  as  their  knowledge 
and  observation  could  lead  tliem)  have  already 
sufficiently  proved  the  accidental  manner  in 
which  the  greatest  part  of  the  transaction  ha|)- 
]>ened  ;  and  the  innocence  of  my  own  inten- 
tions, through  the  whole  of  it,  makes  it  difficult 
for  me  to  select  any  particular  passages  which 
nay  more  immediately  demand  yourlordships' 
attention. 

Let  me  presume,  however,  to  lay  before  you 
my  own  narrative  of  the  fact,  according  to  the 
best  of  my  recollection.  It  agrees  in  substance 
with  great  part  of  what  has  fallen  from  the 
witnesses,  but  it  supplies  some  particulars 
which  may  possibly  deserve  weight  and  credit. 
In  doing  this,  the  respect  which  I  owe  to  your 
lordships,  as  well  as  a  tender  concern  for  my 
own  honour,  will  not  suffer  me  to  preva- 
ricate,  neither  will  I  conceal  or  deny  what  is 
true. 

After  we  had  dined  at  the  club,  about  seven 
o'clock,  a  discourse  began  concerning  game, 
and  Mr.  Cbawortb  insisted,  that  strietiMM  and 


aererity  were  the  only  effectual  methods  nidi 
the  country  people. 

I  must  confess  that  I  was  of  a  different  opi- 
uion,  being  for  gentler  measures ;  and  there- 
fore obseryed,  Uiat  such  severity  might  only 
prompt  them  to  do  more  mischief:  and  addfd 
such  circumstances  as  I  thought  sopported 
what  I  said. 

This  discourse  lasted  some  time ;  and,  durisg 
the  whole  of  it,  I  was  concerned  to  observe  that 
the  deceased  gentleman,  without  any  cause, 
treated -me  in  a  slighting  and  contemptooos 
manner. 

Towards  the  conclusion  of  it,  he,  with  sods 
heat,  said.  There  would  be  no  game  u  the 
country  ;  and  that  I  should  not  have  a  singls 
hare  on  mjr  estate,  if  it  was  not  for  the  can 
taken  by  himself  and  sir  Charles  Sedley,  tt 
preserve  the  game  on  their  manors ;  and  sdded, 
that  he  had  more  game  on  five  acres  than  I 
had  in  all  my  manors.  The  proposal  of  a  bet 
followed,  but  some  of  the  gentlemen  interfered, 
and  no  bet  was  made. 

Mr.  Chaworth  again  mentioned  sir  Charlei 
Sedley 's  manors,  and  bia  care  of  the  game ; 
upon  which  I  happened  to  ask  what  maoors  of 
sir  Charles  Sedley  he  meant ;  when  he  answer- 
ed, Nttttall  and  Bulwell ;  to  which  I  replied,  I 
did  not  understand  how  that  could  ne,  for 
though  I  knew  Nuttall  was  sir  Charles  Sed- 
ley's,  yet  Bulwell-park  was  mine. 

Mr.  Chaworth  answered,  that  besides  Bal- 
well-park,  there  was  the  lordship  of  Bolvell 
town  (a  point,  which  I  believe  may  formerly 
have  been  in  dispute  between  Mr.  Wentworth*s 
family  and  mine,  but  has  long  lain  dormant), 
and  that  sir  Charles  Sedley,  had  a  deputatioa 
for  that  lordship. 

Upon  which  I  made  some  insignificsnt  ob- 
servation on  the  uncertainty  of  deputaUons,  if 
they  are  liable  to  be  recalled  at  any  time,  or 
something  to  that  purpose. 

Wherettf^n,  to  the  best  of  my  recolledioe, 
Mr.  Chaworth  replied  in  the  following  words: 
«<  Sir  Charles  Sedley,  my  lord,  lives  at  Mr. 
Cooper's,  in  such  a  place,  and  I  doubt  sot, 
will  be  ready  to  give  your  lordship  satisftdioo 
about  his  manors,  if  you  have  any  thing  to 
say  concerning  them;  and  as  to  myself, 
you  know  where  I  live,  and  I  shall  be  readr 
to  answer  your  lordship  whenever  you  will 
call  upon  me,  if  you  have  any  thing  to  say  to 
me." 

These  words,  so  unexpected,  of  such  an  io* 
port,  ottered,  and  repeated  in  the  manner  tbey 
were,  would  not  admit  of  any  reply,  bot  pat  ao 
end  to  the  discourse;  so  that  notniog  further 
passed  between  the  deceased  gentleman  and 
myself,  at  that  time;  bat  during  the  short 
stay  I  made,  afterwards,  I  might  P^^/ 
have  some  very  short  oonyersation,  on  indif- 
ferent nsatters,  with  Mr.  Holyneux,  who  wtf 
next  me. 

And  here,  I  must  observe,  that  as  I  sat  at  the 
lower  comer  on  the  one  side,  and  Mr.  Cw- 
wortli  at  the  upper  comer  on  the  other  aids  of  a 
lodg  table,  at  which  ten  people  had  dined,  ns 
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private  intimtlions  for  a  future  roeetiogf,  or 
•ther  siffDS,  could  be  given  by  either  of  U8» 
without  being  perceived  by  all  the  rest  of  the 
company,  to  whose  evidence  I  must  refer,  ob- 
serving only  that  no  such  thing  is  pretended,  or 
even  suspected  by  any  of  Ibe  gentlemen  who 
have  been  called  upon. 

Soon  after  this  discourse  was  finished  in  the 
abrupt  manner  1  have  mentioned,  the  club 
book  was  brought  to  Mr.  Chaworth,  who 
usuallv  settled  it,  and  did  so  on  this  occasion, 
though  with  some  hurry  and  confusion,  as 
Fynmore,  the  master  of  the  tavern,  has  tdd 
your  lordships. 

The  book  being  settled,  and  the  reckoning 
paid  by  Mr.  Chaworth,  and  several  of  the 
company,  I  saw  him  go  behind  a  screen  in 
the  room  which  entirely  conceals  the  door, 
and  I  had  every  reason  to  conclude  that  he 
was  gone. 

I  staged  some  time  to  settle  and  discharge  my 
leckoning,  which  might  detain  me  near  ten 
minutes,  and  then  1  took  my  bat,  and  left  the 
company. 

As  1  was  going  out  of  the  room,  I  remember 
that  somebody  passed  me  behind  the  screen 
near  the  door,  and  believe  it  might  be  Mn 
Donston,  who  (I  think)  says,  he  met  me,  but 
being  in  the  shade,  I  could  not  well  distinguish 
him,  so  as  to  take  particular  notice,  or  say  any 
thing  to  him, 

nhen  I  opened  the  door,  I  saw  Mr.  Cha- 
worth on  the  landing-place,  near  the  upper 
step  of  the  stairs,  with  his  face  towards  the 
door,  and  his  back  to  the  stairs,  not  moving  (as 
he  appeared  to  me),  but  rather  as  if  he  waited 
for  somebody  coming  out. 

The  landing-place  is  so  narrow,  that  to  go 
without  the  door  of  the  room  was  unavoidably 
to  pass  near  Mr.  Chaworth,  who  immediatefy 
said,  **  Has  your  lordship  any  commands  for 
me  ?"  which  he  spake  in  a  very  particular 
and  significant  manner,  and  not  (to  my  ap- 
prehension) as  a  question  either  of  civility  or 
respect. 

1  only  answered,  <<  I  should  be  glad  of  an 
opportunity  of  speaking  a  few  words  to  him." 
Mr.  Chaworth  replied,'"  That  the  stairs  were 
not  a  proper  place,  and,  if  I  pleased,  we  would 
go  into  a  room." 

We  then  went  down  together  to  the  landing- 
place  of  the  one  pair  of  stairs  (for  we  dined  up 
two  pair  of  stairs),  and  there  the  waiter  was 
calle«l,  and  as  it  was  repeated  three  or  four 
times,  it  is  most  probable  we  both  called  him. 

The  waiter  soon  came  with  a  candle,  and 
being  asked  (I  am  sorrv  1  cannot  recollect  who 
put  the  question)  which  of  those  rooms  (mean- 
ing the  two  rooms  on  that  floor)  was  empty,  he 
threw  open  the  door  of  one  of  them,  and  going 
in  first,  set  his  candle  upon  the  table,  which 
stood  towards  the  middle  of  the  room,  whilst 
we  went  to  the  fire. 

He  retired  immediately,  and  shut  the  door 
after  him. 

'  I  then  said  to  Mr.  Chawoft)i,  as  we  still 
eontinueit  staadiog  by  the  fire,  **  iipw  am  I  to 


take  those  words  ^ou  used  above  as  in  intend- 
ed affront  from  sir  Charles  Sedley,  or  your- 
self?" Mr.  Chaworth  replied,  '*  Your  lord- 
ship may  take  them  as  you  please,  either  as 
an  affront  or  not,  and  1  imagine  this  room  is 
as  fit  a  place  as  any  other  to  decide  the  affair 
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Then  turning  round,  be  said,  he  would  bolt 
the  door  to  prevent  any  interruption,  or  any 
bodv  interfering,  or  words  to  that  effect.  Ac- 
cordingly, he  went  to  the  door  and  fastened 
it.  In  the  mean  time,  his  intention  being  but 
too  manifest,  by  this  action  and  his  last  expres- 
sion, I  went  round  on  the  further  side  of  the 
table,  towards  the  most  open  part  of  the  room, 
which  your  lordships  have  been  informed  by 
Fynmore  is  about  sixteen  feet  square,  and  the 
furniture  did  not  leave  a  vacant  space  of  mora 
than  twelve  feet  in  length,  and  as  1  believe, 
five  leet  in  breadth,  where  it  was  my  unhappy 
lot  to  be  obliged  to  engage. 

Mr.  Chaworth  was  now  turned  round  from 
bolting  the  door,  and  as  I  could  not  any  longev 
continue  in  doubt  of  his  intention,  it  was  im- 
possible for  me  in  such  a  situation  to  avoid 
nutting  my  hand  to  my  sword,  and  I  believe 
I  mi^t  at  the  same  time  bid  him  draw, 
or  use  some  other  words  of  the  like  import, 
though  I  cannot  now  be  certain  of  the  ex- 
pression. 

Mr.  Chaworth  immediately  drew  bis  sword, 
and  made  a  thrust  at  me,  which  1  parried  ; 
he  made  a  second,  which  also  missed  of  its  ef- 
fect :  and  then  finding  myself  with  my  back 
against  the  table,  wi&  great  disadvantage  of 
the  light,  I  endmivoured  to  shift  a  little  more 
to  the  right  hand,  which  unavoidably  brought 
us  nearer  to  eachlother,  and  gave  me  an  oppor- 
tunity to  perceive  that  the  deceased  ffentle- 
mao  was  making  a  third  pass  at  me.  ne  both 
thrust  at  the  same  time,  when  I  found  Mr. 
Chaworth's  sword  against  my  ribs,  having  cut 
my  Waistcoat  and  shirt  for  upwards  of  eight 
inches ;  and  I  suppose  it  was  then,  that  he  re- 
ceived the  unlucky  wound,  which  I  shall  erer 
reflect  upon  with  tne  ntmost  regret. 

Mr.  Chaworth  paused,  and  said,  *<  I  am 
afraid  1  have  killed  you;"  at  the  same  time 
putting  his  left-hand  to  his  belly,  which,  on 
withdrawing  it  again,  1  could  perceive  was 
bloody. 

I  expressed  the  like  apprehension  on  hts 
account ;  and,  Mr.  Chaworth  telling  me  that 
he  was  wounded,  1  said  that  1  was  sorry  for  it, 
and  went  to  the  bell  near  the  ^tb^  to  ring  it,  in 
order  to  call  for  assistance,  whilst  the  unfortu- 
nate crentleman,  being  still  near  the  door,  un< 
bolted  it. 

]  then  returned  to  him ;  and  as  I  was  sup- 
porting him  to  an  elbow-chair  which  stood 
near  the  fire,  I  could  not  help  observing,  that, 
he  might  thank  himself  for  what  had  hap- 
pened, as  be  had  been  the  aggressor ;  that  I. 
supposed  he  took  me  for  a  coward,  but  I  hoped 
1  had  as  much  courage  as  another  man.  Mr. 
Chaworth  replied.  My  k>rd,  all  1  have  to  say 
is,  yen  have  cebaved  like  a  gentleman. 
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Daring  this  discourse  Fynmore  came  into 
the  rooDi,  took  our  swords,  whilst  1  was  em- 

gloyed,  to  the  best  of  my  power,  in  supportiog 
Ir.  Chawortb,  aod  at  nay  request  went  for  the 
surgeon.  The  rest  of  the  gentlemen  also,  who 
were  above  stairs,  ^iog  now  alarmed,  came 
down  into  the  room  ;  where  I  continued  for 
eome  time,  being  desirous  to  give  every  kind 
of  assistance  to  the  deceased ;  and  afterwards  1 
waited  in  a  room  below,  till  he  was  removed  to 
his  own  house. 

My  lords,  this  is  my  roeiaocholy  story.  I 
cannot  pretend  to  call  any  witnesses  in  support 
of  those  parts  of  it,  which  relate  to  what  pass- 
ed during  the  few  minutes  whilst  we  were  in 
private;  out  as  the  declarations  of  the  deceased 
are  admitted  as  evidence,  your  lordships  will 
comuare  the  broken  accounts  collected  by  those, 
gentlemen  who  discoursed  with  him,  with  such 
circumstances  as  my  memory  and  kuow ledge 
tell  me  are  exactly  true. 
.  There  are  several  persons  now  attending, 
and  ready  to  attest  various  instances  of  friendly 
intercourse  and  civility  from  me  to  the  de- 
ceased ;  but  as  nothing  has  been  offered  to  in- 
duce your  lordships  to  believe  the  contrary,  I 
will  not  enter  into  that  evidence,  nor  offer  any 
other  on  my  part,  relying  upon  your  lordsliips* 
justice,  and  my  own  innocence :  not  only  as 
that  innocence  may  be  presumed  from  the  in- 
sufficiency of  proof  00  the  part  of  the  pro- 
secutors, to  shew  either  malice  or  premedita- 
tion  in  roe,  but  as  most  of  the  witnesses  una- 
nimously agree  in  declaring  the  provocation, 
challenge,  and  insult  offered  me ;  and  yonr 
lordships  will  not  imagine  that  1  felt  them  with 
less  emotion,  because  my  manner  and  my 
words  were  decent. 

My  lords,  as  the  provocation  was  great,  so 
the  Ume  was  very  short,  between  the  conver- 
sation and  my  meeting  with  Mr.  C  ha  worth 
upon  the  stairs,  which  was  quite  unexpected  to 
me. 

After  that  accidental  meeting,  the  time  of 
our  continuing  together  (which  was  scarce 
four  minutes),  the  light,  the  unfitness  of  the 
place,  and  every  other  circumatance  prove,  in 
the  strongest  nuinner,  that  nothing  could  be 
more  sudden  and  unpremeditated  than  the  con- 
flict that  ended  so  unfortunately,  and  in  which 
]  received  the  first  thrust,  at  the  peril  of  my 
own  life. 

Our  fighting  could  not  be  very  regular, 
circumstauced  as  it  was ;  but  notwithstanding 
some  insinuations,  my  own  mind  does  not 
charge  me  with  the  leaiil  unfairness.  The  facts 
declared  by  Mr.  Chawortb,  import  the  con- 
trary ;  and  Mr.  Partington  has  acquainted 
your  lordships,  that  the  last  declarations,  re- 
duced into  writing,  were  understood  by  him, 
and  by  the  other  gentlemen  present,  as  an 
answer  to  every  question  which  bad  been  asked. 

My  lords,  it  is  very  plain  from  the  evidence, 
tliat  Mr.  Chawortb  had  not  cooled ;  and  if  the 
infirmity  of  his  teniiier  was  such,  as  not  to 
have  recovered  itself  in  se  short  an  interval, 
though  he  bad  done  the  injury ;  your  lord- 
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ships,  I  hope,  will  at  least  make  that  aUowsDca 
(which  the  law  permits)  to  the  like  iofirmity 
of  nature  in  him  who  bad  been  injured. 

Grieved  and  affected  as  I  am  on  this  occi* 
^ion,  and  willing  to  spare  any  reflection  tm  tbe 
dead,  the  necessity  of  my  defence  ooiiges  me 
to  take  notice,  that  according  to  the  evideaee 
of  Mr.  Donstoo,  whom  be  desired  to  speak  wHh 
on  tlie  stairs,  he  but  too  clearly  explained  tlie 
sense  in  which  his  words  were  ioteuded,  by 
asking  that  gentleman.  Whether  be  had  ob« 
served  what  passed  between  himself  and  me, 
and  whether  he  had  JeA  the  matter  short  T 

Such  a  behaviour,  my  lords,  needs  no  eom- 
ment,  e8|>ecially  if  considered  with  the  sequel 
of  it ;  after  we  came  into  the  room  bckHf, 
where  he  declined  giving  me  any  reasooaUs 
explanation,  though  such  an  one  might  easily 
have  been  given  as  would  have  been  consist* 
ent  with  my  honour  and  character. 

In  such  a  case  your  lordships  will,  no  doqbt, 
have  some  consideration  for  numan  weaknets 
and  passion,  always  influenced  and  inflamed  in 
some  degree  by  the  customs  of  the  world. 

And  though  1  am  persuaded  that  coropassioa 
can  never  obstruct  your  impartial  justice,  yet 
I  (rust  that  you  will  incline  to  mitigate  the 
rigour  of  it,  and  administer  it,  according  ta  lav, 
in  mercy. 

I  am  told,  my  lords,  that  it  has  been  held  by 
the  greatest  authorities  in  the  law,  that  if  con- 
tumelious words  (and  still  more,  1  presume,  if 
contemptuous  words  of  challenge)  have  beek 
given  by  one  man  to  another,  and,  before  they 
are  oooled,  either  bids  the  other  draw  his  sword* 
and  death  ensues,  afler  mutual  passes,  tbe  fact 
in  that  case  will  not  amount  to  murder. 

Therefore  I  am  willing  to  hope,  that  yoor 
lordships,  in  weighing  these  circomstnoces, 
may  find  sufficient  cause  to  acquit  me  of  all 
malice,  and  to  consider  me  as  an  unhappy  mvi, 
innocent  in  intention,  conscious  only  of  mis- 
forttme. 

My  lords,  I  will  detain  you  no  loneer.  I 
am  in  your  lordships'  judgment,  and  snail  ex- 
pect your  sentence,  whether  for  life  or  death, 
with  all  the  submission  that  isdne  to  the  noblest 
and  most  equitable  court  of  judicature  in  the 
world. 

Then  the  Lord  High  Steward  returned  tack 
to  his  chair. 

L.  H,  S,  lieutenant  of  tlie  Tower,  taki 
William  lord  Byron  from  the  bar. 

Which  was  done  accordingly. 

Lord  President.  My  lords,  I  more  yoor 
lordships  to  adjourn  to  the  Chamber  of  Par* 
liaroeot.— Xorot.  Ay,  ay. 

L,  H.  S.  This  House  is  adjourned  to  ths 
Chamber  of  Parliament. 

The  Lords  and  others  returned  to  the  Cham* 
her  of  Parliament  in  the  same  order  they  cams 

*  See.Leach's  Hawkins's  Pleaaof  the  Ccows» 
book  1,  c.  31,  §  ^. 
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down  t  and,  after  tome  tiine»  the  House  was 
adjourned  affain  into  Westniioster-hall;  and 
the  Peers  bein{(  there  seated,  and  the  Lord 
High  Steward  in  his  chair,  and  the  House  re- 
sumed, the  Serjeant  at  Arms  made  proclama- 
tion  for  silence  as  usual. 

L,  H.  S.  Your  lordships  have  heard  the  evi* 
deoce,  and  ever^  thing  that  has  been  alledged 
on  both  aides ;  and  the  solemnity  of  jour  pro-> 
eeedings  requires  thai  your  lordships'  opinions 
oo  the  question,  of  Guilty,  or  Not  Guilty, 
should  be  delivered  severally  in  the  absence  of 
the  prisoner,  beginning  with  the  junior  baron  ; 
and  that  the  prisoner  should  afterwards  be  ac* 

?uainied  wiih  the  result  of  those  opinions  by  me. 
s  it  your  lordships'  pleasure  to  proceed  now  to 
give  your  opinions  on  the  question,  of  Guilty, 
or  Not  Guilty  ?^ Lords,  Ay,  ay. 

Then  the  Lord  High  Steward  stood  up  un- 
covered ;  and,  beginning  with  the  youngest 
peer,  said, 

George  lord  Vernon,  What  says  your  lord- 
ship ?  Is  William  lord  Byron  Guiltj^  of  the 
felony  and  murder  whereof  he  stands  indicted, 
or  Not  Guilty  ? 

Whereupon  George  lord  Vernon,  standing 
Qp  in  his  place,  uncovered,  and  laying  his 
right  hand  upon  his  breast,  answered,  Not 
Guilty  of  Murder,  but  Guilty  of  Manslaughter, 
upon  my  honour. 

In  like  manner  the  several  lords  after- 
mentioneil,  being  all  that  were  present,  an- 
swered as  foUoweth : 

•  Edward  lord  fieaulieu.  Not  Guilty,  upon 
my  honour. 

Joseph  lord  Milton,  John  lord  Montague, 
Mm  lord  Level  and  Holland,  William  Jord 
Boston,  Nathaniel  lord  Scarsdale,  llicbard  lord 
Grosvenor,  Thomas  lord  Grantham,  Lewis  lord 
Sondes,  William  loni  Wycombe,  George  lord 
I^ttelton,  Wills  lord  Harwich,  William  lord 
Mansfield,  Horatio  lord  Walpole,  Thomas  lord 
Hyde,  Vere  lord  Vere,  William  lord  Ponsonby, 
Henry  lord  Ravens  worth,  Matthew  lord  For- 
tescue,  Thomas  lord  Bruce,  Samuel  lord  San- 
dys, George  lord  Edgecumbe,  Frederick  Henry 
lord  Cliedworth,  Thomas  lord  Montfort,  John 
lord  Monson,  VViliiam  lord  King,  Matthew 
Ducie  lord  Diicie,  Charles  lord  Cadogan, 
Samuel  lord  Masham,  Robert  lord  Trevor, 
Edmund  lord  Boyle,  ChaHes  Schaw  lord 
Cathcart,  'William  lord  Craven,  NatRaniel 
lord  Delamer,  John  lord  Berkeley  of  Strat- 
ton,  Edward  lord  Leigh,  John  lord  Clifton, 
John  lord  St.  John  of  Blet:$oe,  John  Pey- 
to  lord  Wi  Hough  by  of  Broke,  Norbome  lord 
Botetourt,  George  lord  Abergavenny ;  Not 
Guilty  of  Murder,  but  Guilty  of  Manslaughter, 
upon  my  honour. 

Francis  lord  Le  Despencer.  Not  Guilty, 
upon  my  honour. 

John  viscount  Dudley  and  Ward,  William 
▼iscount  Courtenay,  Edward  viscount  Went- 
worth,  John  viscount  Spencer,  William  vis- 
^unt  Folkestone,  George  riscouot  Torrington ; 
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Not  Gnilty  of  Murder,  hut  Guilty  of  Man* 
slaughter,  upon  my  honour. 

Hugh  viscount  Falmouth.  Not  Guilty, 
upon  my  honour. 

Frederick  viscount  Bolingbroke  and  Saint 
John,  Thomas  viscount  Weymouth,  Georgo 
viscount  Townshend,  Richard  viscount  Sajr 
and  Sele,  Edward  viscount  Hereford ;  Not 
Guilty  of  Murder,  but  Guilty  of  Manslaughteri 
upon  my  honour. 

Stephen  earl  of  Ilchester,  Thomas  earl  Fan- 
conberg,  Philip  earl  of  Hardwicke,  Charles 
earl  Cornwallis,  Simon  earl  Harcourt,  Richard 
earl  Temple,  Hugh  earl  of  Northumbe'rtliod, 
Henry  Arthur  earl  Powis,  John  earl  of  Buck- 
inghamshire, William  earl  of  Harrington  ;  Not 
Guilty  of  Murder,  but  Guilty  of  Manslaughter, 
upon  my  honour. 

George  earl  of  Orford.  Not  Guilty,  upon  my 
honour. 

John  earl  of  Ashbnrnham,  John  earl  Walde- 
grave,  John  earl  Ker,  George  earl  of  Mac- 
clesGeld,  Henry  earl  of  Sussex,  George 
earl  of  Halifax,  Heneage  earl  of  Aylesford, 
Charles  earl  of  Taukerville,  William  earl  of 
Dartmouth,  William  earl  of  Strafford,  Edward 
earl  of  Oxford  and  Mortimer,  John  earl  of 
Bute,  Hugh  earl  of  Marcbmont,  William  earl 
of  March  and  Rugleo,  William  earl  of  Dun- 
more,  John  earl  of  Breadalbane,  John  earl  of 
Loudoun,  James  earl  of  Abercorn,  Alexsnder 
earl  of  Eglingtoun,  James  earl  of  Morton,  Vcre 
earl  Pouiet,  George  William  earl  of  Coventry,^ 
George  earl  of  Albemarle,  Richard  earl  of 
Scarborough,  Other  Lewis  earl  of  Plymouth, 
Henry  earl  of  Gainsborough,  George  Henry, 
earl  of  Litchfield,  Anthony  Ashley  earl  of 
Sbaflesbury,  George  earl  of  Cardigan,  William 
Anne  Holies  earl  of  Essex,  John*  earl  of  Sand* 
wich,  Daniel  earl  of  Winchelsea  and  Noitiog* 
ham,  Charles  earl  of  Peterborough  and  Mon- 
mouth, Thomas  earl  of  Westmoreland,  Basil 
earl  of  Denbigh,  Henry  earl  of  Suffolk  and 
Berkshire,  Henry  earl  of  Lincoln,  Henry  earl 
of  Pembroke  and  Montgomery,  Francis  earl  of 
Huntingdon,  Granville  Levison  earl  Gower, 
(lord  chamberlaiu  of  the  house)io1d,)  Wil- 
liam earl  Talbot,  (lord  steward  of  the  house- 
hold.) Not  Guilty  of  Murder,  but  Guilty  of 
Manslaughter,  upon  my  honour. 

Charles  marquis  of  Rockingham.  Not 
Guilty  of  Murder,  but  Guilty  of  Manslaughter, 
upon  my  honour. 

Francis  duke  of  Bridgwater,  Henry  duke  of 
Cbandos,  George  duke  of  Manchester,  William 
Henry  Cavendish  duke  of  Portland,  Thomas 
Holies  duke  of  Newcastle,  Peregrine  duke  oii 
Ancaster  and  Kestevetv  (lord  great  chamber* 
lain  of  England,)  John  duke  of  Argyle,  John 
duke  of  Rutland,  Thomas  duke  of  Leeds,  Au- 
gustus Henry  duke  of  Grafton,  Charles  duke 
of  Richmond,  John  duke  of  Bedford,  (lord 
president  of  the  council.)  Not  Guilty  of 
Munler,  but  Guilty  of  Manslaughter,  upon  my 
honour. 

His  royal  highness  William  Henry  duke  of 
Gloucester .  and   Edinburgh.     Not  Guilty  of 
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Murder,  bal  Guilty  of  Maoslaugrbter,  upon  mj 
honour.  t 

His  rojal  hiffbness  Edward  duke  of  York 
and  Albany.  Not  Guilty  of  Murder,  but 
Guilty  of  Manslaogbter,  upon  my  honour. 

Then  the  Lord  High  Steward,  standings  un- 
covered at  the  chair,  laying  his  hand  upon  his 
breast,  said  > 

My  lords,  I  am  of  opinion  that  William 
lord  Byroi»  is  Not  Guilty  of  Munler,  but  Guilty 
of  Manslaughter,  upon  roy  honour. 

X.  H,  S.  Your  lordships  hare  found  that 
TVilliam  lord  Byron  is  Not  Guilty  of  the  felony 
and  Murder  whereof  he  stands  indicted ;  but 
have  found  him  Guilty  of  Manslaughter ;  one 
hundred  and  nineteen  of  your  lordships  having 
Toled  him  Guilty  of  Manslaughter,  and  the  re- 
maining four  having  declared  him  to  be  Not 
Guilty  generally :  is  it  your  lordships'  pleasure 
that  he  should  be  called  in,  and  acquainted 
therewith  P—ZorJs.  Ay,  ay. 

Proclamation  was  then  made  for  the  lieute- 
iiant  of  the  Tower  to  bring  the  prisoner  to  the 
bar,  which  was  done  in  the  same  order  as  be- 
fore; and  afterwards  proclamation  was  made 
for  silence,  as  usuaL 

X.  E,  8.  William  lord  Byron,  the  Lords 
have  considered  of  the  charge  and  evidence 
brought  against  you,  and  have  likewise  con  • 
■idered  of  every  thing  which  you  have  alledged 
in  your  defence,  and  upon  the  whole  matter, 
their  lordships  have  found  you  Not  Guilty  of 
the  Murder  whereof  you  stand  indicted,  but 
Guilty  of  Manslaughter.  What  has  your  lord- 
ship to  alledge  against  judgment  being  pro* 
Bounced  upon  you  ? 

Upon  which  bis  lordship  claimed  the  benefit 
•f  the  statute  of  Edward  tne  sixth. 
Whereupon  the  Lord   High  Steward  ac- 


quainted him,  that  be  was  allowed  the  benefil 
of  that  statute,*  and  was  discharged,  paying  his 
fees. 

Proclamation  was  then  made  for  sileaoein 
the  usual  manner. 

X.  H .  8.  My'lords,  this  trial  bang  at  an  end, 
nothing  remains  to  be  done  here,  but  to  deter- 
mine the  Commission. 

Lordt,    Ay,  ay. 

X.  H.  8^  Let  proclamation  be  made  for  dig* 
solving  theCommission  of  High  Steward. 

Serjeant  «t  Amu,  Oyez,  Oyez,  Oyez !  Our 
sovereign  lord  the  king  does  strictly  chargfo 
and  command  all  manner  of  persons  here  pre- 
sent, and  that  have  here  attended,  to  depart 
hence  in  the  peace  of  God,  and  of  our  said  sove- 
reign lord  the  king,  for  his  graoe  my  Lord 
High  Steward  of  Great- Britain  intends  now  to 
dissolve  his  Commission. 

Then  the  white  staff  being  delivered  to  the 
Lord  High  Steward  by  the  gentleman  usher  of 
the  Black  Rod  Hpon  bis  knee,  his  grace  stood 
up  uncoveredf  and  holding  the  staff  in  both 
bis  hands,  broke  it  in  two,  and  decUred  the 
Commission  to  be  dissolved  ;  and  then  learipg 
the  chair,  came  down  to  the  wodpack,  and 
said,  Is  it  your  lordships*  pleasure  to  adjoora 
to  the  Chamber  of  Parliament  f 

Lords.  Ay,  ay. 

X.  H.  5.  This  Hoo8«  is  adjoonied  to  the 
Chamber  of  Parliament. 

Then  the  Peers  and  others  returned  back  to 
the  Chamber  of  Parliament,  in  the  same  order 
they  came  down,  except  that  their  royal  big- 
nesses the  duke  of  Gloucester  and  doke  of 
York,  walked  after  the  Lord  Chancellor. 

*  As  to  this,  see  in  this  Collection,  a.  p^ 
1776,  the  Case  of  the  person  calling  berNlf 
duchess  dowager  of  Kingston. 


S46.  The  Trial  of  Katharine  Nairn  and  Patrick  Ogilvie,  for 
tlie  Crimes  of  Incest  and  Murder,  before  the  High  Court  of 
Justiciary  in  Scotland^  upon  the  fth,  12th,  13th^  14thj  I5\h$ 
and  I6tli  days  of  August:  6  George  III.  a.  d.   1765. 


CvnA  JusnciARiA  S.  D.  N.  Rms,  tenta 
in  Nova  Sessionis  Domo  de  Edinbnrgh, 
^ninto  die  mensis  Augusti,  millesimo  sep- 
tingentesimo  sezagesimo  ouinto,  per  Ho- 
DorahilesVirosIhiniinnm  Gilbertifai  Elliot 
de  Minto,  Baronetum,  Dominum  Justi- 
ciarium  Clericum,'  Alexandrom  Beswell 
de  Auehinleck,  And  ream  Pringle  de  Ale- 
moor,  Henriasm  Home  de  bmes,  Ja- 
cobum  Ferguson  de  Pitfonr,  et  Georgium 
Brown  de  Coalston,  CommiasioiMnoi  Jos- 
ikiaris  8.  D.  N.  Regis. 

Curia  legitime  iffiraatn. 


Intran* 

Katharine  Nisim,  widow  of  the  deecised 
Thomas  OgiWte  of  Eastooiby  m  the  comity  of 
Foriar;  and 

Patrick  Ogilvie^  lieatenant  of  the  89th  ro* 
giment  of  foot,  brother  german  of  tbe  said  de- 
ceased Thomas  OgiU«e ;  both  now  prisoneis 
in  the  Tolbooth  of  Edinburgh,  pannels. 

Indicted  and  accused  at  the  instance  of 
Thomas  Miller  of  Barsklmming,  esq.  his  a^ 
jest^'s  advocate,  for  his  majesty's  interest,  lor 
the  coBies  of  iiioeit  and  murder,  m  mMuam 
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ttMBtiooed  in  tlie  eriminal  iodictroeDt 
theraaiieiit,  bearing,  That  whereas,  by  the  law 
of  God,  and  the  laws  of  this  and  all  other  weB- 
coteraed  realms,  the  criroeof  incest,  oomniitted 
vetwixt'a  man  and  the  wife  of  his  brother- 
german,  e8|ieeially  when  such  erime  is  oom- 
niitted wilhm  the  dwelling-hoase  of  the  injured 
iMsband,  where  the  offenders  were  cherished 
suid  entertained  by  him  wilb  confidence  and 
trust,  is  a  heinoas  crime,  and  moetsererely  pa- 
nishaUe ;  and  particnlarly  by  an  act  passed 
in  the  parliament  of  Scotiand,  in  the  year  1567, 
being  the  first  pariiament  of  king  James  the 
6th9  chap.  14,  intitnM,  "  Anent  them  that 
commit  incest,''  it  is  statoted  and  ordained, 
*'  That  qnhatsomeTer  person  or  persones  that 
committee  the  said  abbominable  cryme  of  in- 
cest, that  is  to  say,  qobatsumcYer  person  or 
fiersones  they  be  that  abuses  their  bodie  with 
aik  persones  m  degrie,  as  God  in  his  word  has 
czpresslie  forbidden,  in  ony  time  cmnnf injf,  as 
is  contained  in  the  zriii  chapter  of  Leviticus, 
sail  be  punished  to  the  death:'*  And  also 
whereas,  by  the  same  holy  law  of  God,  and 
by  the  laws  of  this  and  every  other  well-ffo- 
▼erned  realm,  all  wilful  homicide  or  murder, 
especially  when  perpetrated  by  poison,  and 
alxtve  all,  when  such  murder  is  committed 
under  trust,  or  upon  a  person  to  whom  fidelity 
and  affection  are  due  by  the  most  sacred  ties, 
is  also  a  crime  of  most  heinous  and  atrocious 
nature,  and  severely  punishable :  yet  true  it  is, 
and  of  verity,  that  tne  said  Katharine  Nairn 
and  Patrick  Ogilvie,  shaking  off  all  fear  of 
God  and  regard  to  the  laws,  have  presumed  to 
commit,  and  are  guilty,  actors,  art  and  part,  of 
both,  or  one  or  other  of  the  said  heinous  crimes 
of  incest  and  murder,  aggravated  as  aforesaid : 
in  so  far  as,  the  said  Katharine  Nairn  having 
been  married  to  the  said  deceased  Thomas 
Ogilvie  in  the  month  of  January  last,  in  this 
present  year  1765  ;  and  the  said  Patrick  Ogil- 
vie having  about  that  time  returned  from 
abroad,  and  taken  up  his  residence  at  the  house 
of  Eastmiln  belonging  to  the  said  deceased  Tho- 
mas Ogilvie  his  brothor,  in  the  parish  of 
Glenylla  and  county  of  Forfar,  the  said  Ka- 
tharine Nairn  did,  soon  after  her  said  marriage, 
alienate  her  affections  from  her  said  husbaod, 
and  fall  into  a  course  of  indecent  familiarities 
ivith  the  said  Patrick  Ogilvie,  which  soon  lie- 
came  the  subject  of  obMrvation  and  regret  to 
her  unhappy  husbaod,  and  to  her  friends  and 
family  ;  and  notwithstanding  repeated  admo- 
nitions giv^n  to  the  said  Katharine  Nairn,  and 
to  the  said  Patrick  Ogilvie,  by  the  said  Tho- 
mas Ogilvie  and  their  other  relations,  to  ab- 
stain from  such  indecent  familiarities,  they  ob- 
stinately persisted  therein,  frequently  retired 
together,  and  continued  in  private  for  a  consi- 
derable time,  as  well  in  the  fields  as  within  the 
house  of  Eastmiln,  and  in  other  houses  and 
places  of  that  neighbourhood ;  and  the  sakl 
Katharine  Nairn  and  Patrick  Ogilvie,  yiekling 
to  their  inordinate  desires,  did,  after  the  said 
marriage,  viz.  In  the  months  of  January, 
February,  XUrcb|  Aprils  May,  aad  Juoey  all 
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last  past,*  and  before  the  IStb  day  of  that  last 
month,  at  different  times,  and  in  one  or  other 
of  the  rooms  of  the  house  of  Eastmiln,  and  in 
the  oot-bmises  adjacent  thereto,  lie  together, 
and  abase  their  bcdies  with  one  another ;  an4 
thereby  tliey,  and  each  of  them,  committed 
the  abominaUe  crime  of  inceat ;  and  their  in- 
decent conduct  having  at  last  become  the  sub- 
ject of  observation  ami  just  censure,  not  only 
to  the  said  deceased  Tliomas  Ogilvie  and  his 
family,  bat  to  the  neighbourhood,  the  said 
Patrick  Ogilvie  was,  on  Uiat  account,  dismissed 
by  the  said  Thomas  Ogilvie  from  hu  house,  on 
or  about  the  S3d  day  of  Bfay  last ;  and  the 
said  Katharine  Nairn,  did  upon  that  occasion, 
and  thereafter,  express  her  resentment  against 
her  husband,  and  by  the  inost  outrageous  be- 
haviour ;  and  before  the  said  Patrick  Ogilvie 
left  the  said  house,  or  soon  after,  he  ami  the 
said  Katharine  Nairn  did  treacherouRly  and 
wickedly  conspire  te  murder  the  said  Thomas 
Ogilvie  by  poison;  and,  upon  different  occa- 
sions, the  said  Katharine  Nairn  signified  this 
her  wicked  purpose  to  Anne  Clark,  daughter  of 
the  deceased  Allan  Clark,  officer  or  excise, 
who  then  lived  in  family  with  her,  and  in- 
formed her,  that  the  said  Patrick  Ogilvie  had 
undertaken  to  provide  the  poison,  which  she 
did  not  then  believe  either  of  them  capable 
of,  and  endeavoured  to  divert  the  said  Katha- 
rine Nairn  from  such  wicked  thoughts ;  but, 
instigated  by  the  temptations  of  the  devil  and 
of  their  own  wicked  hearts,  the  said   Ka- 
tharine Nairn  and  Patrick  Ogilvie  persisted  in 
their  wicked  conspiracy  ;  and  from  the  time 
the  said  Patrick  Ogilvie  was  dismissed  from  his 
brother's  house,  he  and  the  said  Katharine 
Nairn  carried  on  a  secret  correspondence  by 
letters,  and  had  private  meetings  together  for 
the  purpose  of  concerting  the  perpetration  of 
their  wicked  design ;  one  of  which  letters, 
without  a  date,  and  unsigned,  but  of  the  hand* 
writing  of  the  said  Katharine  Nairn,  will  be 
produced  in  evidence  against  them,  and  will  be 
lodged  in  the  hands  ofihe  clerk  of  the  Uigh 
Court  of  Justiciary,  before  which  they  are  to  be 
tried,  that  they  may  see  the  same :  and,  for 
accomplishing  the  murder  so  concerted  betwixt 
them  as  aforesaid,  the  said  Patrick  Ogil? ie  did, 
about  the  latter  end  of  May  last,  repair' to  the 
burgh  of  Brechin,  in  the  county  aforesaid,  and 
there  bought  a^d  received  from  James  Car- 
negie, surgeon  in  that  bur^h,  a  small  phial 
glass  of  laudanum,  which  ne  pretended  was 
for  his  own  health,  and  abiiut  half  an  ounce  or 
more  of  arsenic  pulverized,  and  put  up  in 
three  or  four  different  doses,  in  separate  paper- 
covers,  pretending  that  he  had  occasion  for 
that  poison,  in  order  to  kill  some  dogs,  which 
destroyed  the  game  in  that  part  of  the  country 
where  he  resided.    And  the  said  Patrick  Ogil- 
vie brought  the  said  poison  to  Alyth,  within  a 
few  miles  of  Eastmiln,  where  he  arrived  upoa 

*  As  to  the  tract  of  time,  within  which  the 
offences  are  alleged,  see  1  Hume's  Comm. 
Trial  for  Crioi«t>c.  7,  pp.  976,  «l  nq. 
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or  aboDt  Monday  the  third  day  of  Jane  last,  at 
the  house  of  Andrew  Stewart,  merchant  there, 
liis  brother-in-law ;  and,  upon  the  day  follow- 
infif,  he  did  there  reeeire  a  letter  from  the  said 
Katharine  Nairn,  which,  by  her'  orders,  was 
delivered  to  him  in  private,  by  Elizabeth  Stur- 
rock  her  aerrant ;  to  which  he  returned  an  an- 
swer that  same  day,  with  the  said  Elizabeth 
Sturrock,  by  a  letter,  with  injunctions  to  de- 
lirer  it  privately  to  the  said  Katharine  Nairn ; 
which  was  done  accordingly  :  and,  upon  thn 
da^  following,  being  the  5th  day  of  June,  the 
•aid  Andrew  Stewart  having  had  occasion  to  go 
to  the  bouse  of  Eastmiln,  he,  the  said  Patrick 
Ogilvie,  did  send  with  him  two  small  phial 
glasses,  one  of  which  he  said  contained  lauda- 
num, and  a  paper  with  directions  about  the 
manner  of  usmg  it ;  aod  also  a  packet,  which 
he  said  contained  salts,  and  a  letter  elosed  with 
a  wafer,  and  likewise  sealed  with  wax,  address- 
ed to  the  said  Katharine  Nairn  at  Eastmiln ; 
and  he  informed  the  said  Andrew  Stewart  that 
these  were  medicines  for  the  use  of  the  said 
Katharine  Nairn  herself,  and  desired  htm  to 
deliver  them  and  the  letter  privately  into  her 
own  hands:  and  the  said  Katharine  Nairn, 
having  been  previously  advised  by  the  said 
Patrick  Ogilvie,  that  he  was  to  send  the  poison 
by  the  said  Andrew  Stew.art,  watched  hi^  ar- 
rival at  the  house  of  Eastmiln,  and,  upon  his 
coming  there,  odnducted  him  into  a  private 
room,  and  received  from  him  the  above  parti- 
culars, which  she  presently  locked  up  in  a 
drawer  alongst  with  the  letter,  without  reading 
the  same  ;  and,  in  this  manner,  or  by  some 
ether  conveyance  to  the  prosecutor  unknown, 
the  arsenic  bought  by  the  said  Patrick  Ogilvie 
asi^  aforesaid,  was  conveyed  by  him  to,  and  re- 
ceived by  the  said  Katharine  Nairn  at  the 
house  of  Eastmiln  :  and  the  said  Andrew 
Stewart  baring,  some  time  after  his  arrival 
there,  discovered  to  the  said  Anne  Clark,  that 
he  had  brought  some  medicines  from  the  said 
Patrick  (ligitvie,  which  he  had  delivered  to  the 
said  Katharini?  Nairn;  Anne  Clark  did  there- 
upon  disclose  to  the  said  Andrew  Stewa!k>t,  and 
to  Isobel  M*Ken:eie,  the  mother  of  the  said 
Thomas  Ogilvie^  her  appreheosions  of  danger 
to  the  $aid  Thomas  Ogilvie's  life;  and  all  these 
persons,  or  some  of  tl^m,  did  that  night  advise 
and  caution  tlie  said  Thomas  Ogilvie,  to  take 
BO  meat  or  drink  from  his  wife,  except  what  he 
saw  others  taking ;  and  aome  time  that  same 
flight,  tlie  said  Katharine  Nairn  said  to  the  said 
Andrew  Stewart,  she  wished  her  husband  was 
4]ead ;  and  the  said  Thomas  Ogilvie  did  that 
aame  night  aup  with  the  said  Katharine  Nairn, 
his  wile,  and  the  other  pewous  above;  named,  in 
his  ovdiuar3r  state  of  health,  and  went  to  bed  at 
the  usual  time  of  night,  having  been  abroad 
the  preceding  day:  that  next  morning, the  6th 
day  of  June,  or  one  or  other  of  the  days  in  the 
beginning  of  Uiat  months  breakfast  was  set  in 
the  parlour  earlier  than  iimial,  and  the  said 
Thomas  (H^ilvienot  having  then  got  out  of  bed, 
the  said  Katharine  Nairn  filled  out  the  first  of 
the  tea  iaa  hourly  vhioh  she  ^aid  «he  wiui  going 
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to  carry  up  to  the  laird,  meaniog  her  hushaad; 
and  accordingly  left  the  parlour  with  the  lakl 
bowl  in  her  hand ;  but  instead  of  carry iog  it 
straight  to  her  husband,  she  went  into  a  dosrt 
adjoining  to  his  bed- room,  wheire  she  remsiaed 
for  some  time,  and  there  wickedly  and  fdooi- 
ously  mixed  the  arsenic  which  she  bad  reodorsil 
as  aforesaid,  or  some  other  deadly  poison,  iato 
tlie  said  bowl  of  tea,  which  she  auerwards  oir* 
ried  to  her  husband,  and  pressed  him  to  drink 
the  same,  which  he  accoroingly  did :  and  soon 
after  he  rose  from  bed,  went  abroad,  convened 
with  some  of  his  tenants  and  servanu,  ami  that 
appeared  to  be  in  his  ordinary  state  of  hesHli; 
but  before  he  got  back  to  the  houae,  and  witbia 
the  space  of  an  hour  or  thereby  after  he  bat 
drunk  the  said  bowl  of  tea,  he  was  eeiaed  witb 
a  violent  reaching  and  vomiting,  and  harisg 
got  into  the  kitchen,  he  continued  there  for 
some  time  in  great  distress,  upon  which  he  mn 
helped  up  to  his  own  room,  and  laid  in  bed, 
where  he  remained  reaching,  vomiting,  sad 
purging  with  such  violence,  that  he  somctioMi 
appeared  convulsed  ;  and,  in  the  interrali  sf 
his  distress,  he  did  say  to  his  friends, and  others 
about  him,  that  he  had  been  poisoned  by  ibe 
said  bowl  of  tea  which  he  had  got  from  bii 
wife  ;  and  he  having  calleil  for  water  to  driak, 
which  was  brought  up  to  the  room  by  Anas 
Sampson  his  servant-maid,  in  the  same  bowl, 
or  one  like  to  that  out  of  which  he  bad  dnak 
the  tea,  he  said,  <'  Damn  that  bov%l,  for  I  hsft 
got  my  death  out  of  it  already,"  and  ordered 
her  to  bring  up  the  water  in  the  tea-kettle,  for 
he  would  drink  out  of  nothing  else  ;  and  hav- 
ing continued  in  the  situation  above  described 
for  several  hours,  his  tongue  swelled,  sod  bis 
mouth  became  so  parcheri  and  dry,  tiiat  be 
could  scarcely  speak ;  and,  during  bis  illocsa, 
though  from  the  lieginning  very  alarrouiir,  ths 
said  Katharine  Nairn  not  only  endesfoored  It 
hinder  his  friends  and  neiglibiiurs  to  have  ac- 
cess to  him,  but  when  she  was  pressed,  by  ibe 
said  Andrew  Stewart,  to  send  for  a  sunfcoo, 
she  obstinately  resisted  that  prop4«al  till  neir 
sun- set,  when  the  said  Tlionias  Ogilrie  her 
husband  appearing  to  be  then  very  low  and 
near  his  end,  she  sent  a  servant  on  horseback 
to  bring  Peter  Meik,  surgeon  at  Alytb,  who 
accordingly  came  with  all  dispatch  ;  but,  be- 
fore his  arrival,  her  husband  was  dead,  liariag 
died  in  the  night  betwixt  the  6th  and  7tb  days 
of  June  last,  or  upon  one  or  other  of  the  days 
or  nights  in  the  beginning  of  that  month :  sM 
from  the  symptoms  of  his  disorder,  and  wbsis 
circumstances  of  the  case  above- recited,  it  efH 
4le(itly  ap(>eara  that  he  died  of  the  poirnio  which 
was  mixed  and  given  to  him,  by  the  said  ^atba- 
rine  Nairn,  in  the  bowl  of  tea  as  above  mentioned. 
And  some  days  thereafter,  when  it  was  proDosed 
to  inspect  the  dead  body,  she,  Katharine  Naira» 
appeared  like  one  distracted,  and  cried  ool^ 
What  will  I  do !  and  the  said  Patrick  Ogilvis 
being  advised  of  the  death  of  the  said  Tbsnisi 
Ogilvie  his  brother,  to  whom  he  is  heir,  >»  ^ 
the  said  Katharine  Nairn  be  not  with  child,  ba 
immediately  caoM  to  Eastnikii  took  up  bii 
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residence  there,  and  gaTe  the  Dececisary  orders 
for  the  interment.  And  the  said  Katharine 
Nairn  and  Patrick  Ogilvie,  having  been  appre- 
hended there,  and  committed  to  the  prison  of 
Forfar,  by  George  Campbell,  esq.  sheriff-sub- 
atitttte  of'^that  county,  as  guilty  of  the  murder 
of  the  said  Thomas  Ogilrie,  and  examined  by 
the  said  sheriff-substitute  upon  the  14th  and 
15th  days  of  June  last,  did  each  emit  two  se- 
▼eral  declarations,  which  were  subscribed  by 
each  of  them,  and  by  the  said  sheriff-substi- 
tute ;  which  declarations  are  to  be  used  in  evi- 
dence against  them  upon  their  trial,  and  shall 
be  lodged  in  the  hands  of  the  clerk  of  the  said 
Court  of  Justiciary,  that  they  may  have  access 
to  see  the  same :  and  another  examination  of 
the  said  Patrick  Ogilvie,  taken  before  James 
Balfour,  esq.  sheriff-substitute  of  the  qounty  of 
Edinburgh,  upon  the  £2d  day  of  the  said  month 
of  June  last,  and  subscribed  by  him  and  the 
(said  James  Balfour ;  and  also  an  examination 
of  the  said  Katharine  Nairn,  taken  before  the 
nid  James  Balfour,  upon  the  S4th  da^  of  the 
•aid  month  of  June  last,  and  subscribed  by 
him,  will  likewise  be  produced  in  evidence 
agpainst  them  in  the  course  of  their  trial,  and 
will  in  like  manner  be  lodged  in  the  hands  of 
the  clerk  of  the  said  Court  of  Justiciary,  that 
they  may  have  access  to  s^e  the  same.  At 
lesst,  at  the  time  and  place  aforesaid,  the  said 
Thomas  Ogilvie  was  murdered  or  died  by  poi- 
son, wilfully  administered  to  him  ;  and  of 
which  murder  or  poisoning  the  said  Katharine 
Nairn  and  Patrick  Ogilvie,  and  each  of  them, 
or  one  or  other  of  them,  are  guilty,  actors,  or 
art  and  part.  All  which,  or  part  thereof,  or 
that  they  were  guilty  of  the  crime  of  incest 
above   charged    against   them„  being   found 

Erovei;!  by  the  verdict  of  an  assize  before  the 
»rds  justice-general,  justice -clerk,  and  com* 
missioners  of  justiciary,  they,  and  each  of  them, 
ought  to  be  punished  with  the  pains  of  law,  to 
the  terror  of  others  from  x^mmitting  the  like 
in  time  coming.  Thomas  Miller. 

List  of  Assize. 

!%r  James  Clark  of  Pennvcuik. 

Sir  Alexander  Gibson  of  Fentland* 

Sir  Robert  Morton  of  Gogar. 

Thomas  Trotter  of  Mortonhall. 
.5  George  Warreoder  of  Burntsfield. 

John  Uowieson  of  Braehead. 

John  Borthwick  of  Cruikston. 

James  Forrest  of  Commiston. 

Alexander  Muirhead  of  Linhouse. 
10  Hugh  Dairy mple  of  Fordel. 

John  Wightmanof  Mauislie. 

John  Christie  of  Baberton. 

Adam  Cuningham  of  Bonnytoan. 

Thomas  Brown  of  Braid. 
15  Alexander  Sheriff  of  Craigleith. 

James  Finlay  of  Wallyfprd. 

Alexander  Gibson  of  Cliftonhall. 

James  Linn  of  Ge^rgie. 

Sir  Robert  Dalziell  of  Binns. 
SO  Tho.  Sharp  younger,  of  Boustoo, 

JSohert  ftamsay  of  Bhickerajg. 


John  Paterson  of  Kirkton, 

David  Dundas  younger,  of  Newhalls. 

James  Dallas  younger,  of  Parklie. 
25  Henry  Cochran  pf  Barbacklaw. 

Sir  George  Suttie  of  Balgonie. 

Sir  John  Hall  of  Dunglasa. 

Sir  John  Sinclair  of  Stevenson. 

John  Henderson  of  Liston. 
SO  William  Hay  of  Lawfield. 

Charles  Hay  of  Hopes. 

Richard  Newton  of  Newton. 

James  Hume  of  Gemmelshiellg. 

Alexander  Wedderburn  of  St.  Germains*. 
35  William  Ramsay  of  Preston. 

Oliver  Colt  of  Auldham. 

John  Forrest  sen.,  merchant  in  Edinbarglu 

Wm.  Callender,  merchant  there. 

Ralph  Dundas,  merchant  there. 
40  John  Fordyce,  merchant  there. 

Daniel  Seton,  merchant  there. 

George  Chalmers,  merchant  there. 

Wm.  Ramsay,  merchant  there. 

Gavin  Hamilton,  bookseller  there. 
45  Archibald  Wallace,  merchant  there. 

GiLB.  Eliot,    Alex.  Boswell, 
And.  Pbimole,  Geo.  Brown. 

LiffF  OF  Witnesses.  ^ 

The  Witnetsei  n  (%)  marked  were  examined 
for  the  Prosecutor, 

1  X  George  Spalding  of  GlenkiJrie. 

S  Bethia  Nairn  his  spouse.* 

3  X  Andrew  Stewart,  merchant  in  Alytb. 

4  Martha  Ogilvie  his  spouse. 

5  X  James  Carnegie,  surgeon  in  Brechin. 

0  X  Gilbert  Ramsay,  surgeon  in  Coupar  of 
Angus. 

7  X  Peter  Meik,  surgeon  in  Alyth. 

8  X  ^^»  ^^^^  Ogilvie,  physician  in  Forfar. 

9  X  Lieutenant  George  Campbell,  late  of  the 

89th  regiment  of  loot. 

10  X  Patrick  Dickson,  merchant  in  Brechin. 

11  The  Rev.  Mr.  Thomas  Massoo,  minister  of 

Glenylla.  >^ 

12  Kathanne  Gruer,  relict  of-——  M^Kenzie, 

late  servant  in  Eastmiln* 

13  X  James  M*Kenzie,  session  clerk  of  Gleny  Ha. 

14  James  Rattray  of  Kirkhillocks. 

15  Anne  Robertson  his  spouse. 

16  William  Clarke  of  Holeroerry,  one  of  the 

elders  of  the  parish  of  Gleny  lla. 

17  X  Fllizabeth  Sturrock,  late  servant  to  the 

deceased  Thomas  Ogilvie  of  Bastmiln. 

18  X  Add^  Sampson,  late  servant  to  the  said 

deceased  Thomas  Ogilvie  of  Eastmiln. 

19  X  Alexander  Lindsay,  late  servant  to  the  said 

deceased  Thomati  On;!  I  vie  of  Eastmiln. 

20  X  Katharine  Campbell,  late  servant  to  the 

said  deceased  Tho.  0(;iivie  of  Eastmiln. 

21  John  Guthrie  in  Dulnakebock,  late  servant 

to  the  said  deceased  Thomas.  Ogilvie  of 
Eastmiln. 

*  As  to  the  admission  of  female  witnesses  in 
Scotland,  see  some  particulars  in  a  Note  to  the 
Case  of  Sommersett  the  Negro,  a.  d.  1772. 
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53  Anne  RobertsoD,  late  servant  to  the  said  de- 

ceased Thomas  OgiUie,  of  Eastmiln. 
SS  John  Rattray yterraot  to  John  Robertson  of 
Cray. 

54  Mar^ret  Downie,  servant  to  WiUiam  Ker, 

writer  in  Forfar. 
35  Jean  Low,  servant  to  Willtam  Gorty,  taylor 

in  Forfar. 
26  X  Anne  Clark,  daughter  to  the  deceased 

Allan  Clark,  officer  of  Excise. 
S7  X  Georee  Campbell  of  Carseffownie,  esq. 

28  X  ^^«  ^^^^  ^'^f  sherilT-clerk  of  Forfar. 

29  FatrickOrr,  writer  in  Forfar. 

30  Fergus  Fergusson^  residenter  in  Kirkion 

of  Glenylla. 

31  Mar^ret  Rait  his  spouse. 

32  William  Shaw,  residenter  at  Little  Forther 

in  the  parish  of  Glenylla. 
S3  X  *'ob°  Gillochf.wrigbt  in  Dalnakebock. 

34  X  ^^*  J^nnes  Balfour  of  Pilrig,  advocate, 

sheriff* substitute  of  Edinburgh. 

35  X  William  Dunbar,  writer  in  Edinburgh. 

36  William  Cam^ll,  writer  in  Edinburgh. 

37  James  M'NicoDl  in  Newton  of  Glenylla. 

38  John  Hall,  portiooerof  Achlish. 

39  X  J^ines  Millam,  tacksman  of  the  Eastmiln 

of  Glenylla. 

40  James  Dongal,  surgeon  in  Kerriemuir. 

41  Mr.  Lawrence  Browne,  minister  at  Lin- 

trethan. 
43  Andrew  Murison,  one  of  the  macer*  of 
Justiciary. 

43  Charles  Copland,  messenger  in  Edinburgh. 

44  X  ^^'^^^  Rattray  younger,  in  Caromock  in 

the  parish  of  Glenylla. 

45  X  ^^b*^  Lamar  in  Craigendeach  in  the  said 

parish. 

46  Alexander  Barnet  in  Cammock  in  the  said 

parish. 

47  Helen  Murray,  spouse  to  the  said  Alexander 

Barnet 

48  X  J&n>^  Barnet,  son  to  the  said  Alexander 

Barnet. 

49  Alexander  Reid,  writer  in  Edinburgh. 

50  David  Spalding  of  Whitehonse. 

$1  Alexander   Rad,   tenant    in   Ennoch    m 
Glenkilrte. 

52  John  Tudhope,  residenter  at  Guard  well  in 

the  parish  of  Libberton. 

53  Isobel  Furquharson  his  spouse. 

54 Tudhope,  relict  of -»—*  Knight,  and 

daughter  to  the  said  John  Tudhope,  resi- 
denter near  Dean. 

55  Mrs.  i— •  Dallas,  spouse  to  — -—  Gibb, 

coach  master  in  Cannongate. 

56  Dr.  William  CuUen,  physician  in  Edinburgh. 

57  James  Russel,  surgeon  in  Ediuburgh. 

58  X  Robert  Smith,  surge«n  in  Edinburgh. 
69  James  Rae,  surgeon  in  Edinburgh. 

60  William  Forrester,  or  Froster,  tenant  in 

Eastmiln.^ 

61  John  Turnbull,  writerin  Edinburgh. 

62  John  Stewart,  writer  in  Edioburgb, 

63  Isobel  M*Kenzte,  relict  of  the  deceased 

Thomas  Ogil  vie  of  Eastmiln,  and  mother 
to  the  deceased  Thomas  Ogilvie  last  of 
Eaatmilo, 


64  Dr.  John  Rutheifordy  phyaiciaa  in  Ediii- 
burgh. 

List  of  the  Writings  and  other  Particulars  to 
be  adduced  in  Evidence, 

The  bottle  of  laudanum  mentioned  in  the  in- 
dictment. 

The  declarations  therein  mentioned. 

The  letter  therein  mentioned. 

A  letter  from  Katharine  Naim  thepaonel  to 
the  deceased  Thomas  Ogilvie,  dated  Glenkilrj, 
Weensday. 

A  letter  from  Katharine  Naim  the  paoad 
to  the  said  Tbomt^s  Ogilvie,  dated  Gleofcilry, 
January  4th,  1765. 

The  said  Indictment  being  read  over  to  the 
pannels  in  open  court ;  and  they  li|^ng  le- 
verally  asked,  What  they  had  to  sa^  agaioit 
the  same  f  They  answered.  They  were  Not 
Guilty. 

Procurators  for  the  Proeecutor.-^Tbmau 
Miller  of  Barskimming,  esq.  bis  majestj^  ^s  ad- 
vocate, for  his  majesty's  interest;  Mr.  Jamci 
Montgomery,  advocate,  his  roa|eflty's  soUicitor; 
Sir  David  Dairy mple,  Mr.  Patrick  Murray,  sod 
Mr.  David  Kennedy,  advocates. 

Procurators  in  Defence. — Mr,  Alexander 
Lockbart,  Mr.  David  Graeme,  Mr.  David  Rse, 
Mr.  Andrew  Croebie,  and  Mr.  Henry  Doiidai, 
advocates. 

Dundas^  for  Katharine  Nairn  the  paoDel, 
repeated  the  signed  defences ;  and  represented, 
That,  in  1764,  the  now  deceased  Thomas  Ojp^ 
v|e  of  Eastmiln,  a  gentleman  rather  advanced 
in  years,  of  a  tender  constitution,  and  uoseessed 
of  a  very  small  fortune,  made  his  addrenes  to 
this  unfortunate  pannel,  (then  scarce  19  yeus 
of  age)  in  proposals  of  marriage:  which,  con- 
trary to  the  opinion  of  her  friends,  by  resson  of 
the  smallness  of  his  fortune,  she  accepted  cf 
from  principles  of  pure  love  and  affection :  and 
the  marriage  being  accordingly  celebrated  ia 
the  beginniug  of  January  last,  1765,  was  dii- 
solved,  by  Mr.  Ogilvie's  death,  upon  the  dth 
of  June  last;  when  the  affections  she  bad  con- 
ceived for  her  husband  can  scarce  be  suppoeed 
to  have  had  time  to  cool  or  subside. 

Notwithstanding  of  which,  it  is  her  now  verr 
singular  misfortune  to  be  indicted  and  accused, 
at  the  instance  of  his  majesty's  advocate,  upon 
tbe  information  of  Alexander  Ogilvie,  her  hus- 
band's youngest  brother,  as  guiltj^  of  two  of 
the  most  enormous  crimes  known  in  tbe  Uw : 
1st,  The  crime  of  Incest,  which  she  is  charged 
to  have  committed  with  lieutenant  Fstnck 
Ogilvie,  her  husband's  immediate  younger 
brother ;  2dly,  Tbe  crime  of  murder,  (wm- 
mitted  upon  the  person  of  her  said  buibsnd, 
by  poison  administered  ta  him. 

Her  parentage,  education,  age,  sex,  ens- 
racter,  and  behaviour,  in  that  stage  of  life  pre- 
vious to  her  marriage,  when  fe""***  P**?*?? 
are  most  |K>werful  and  predominant)  wdma 
she  flatters  herself  will  be  attested  by  P^ 
sons  of  the  greatflgt  hoBOur  and  probityi  i«d<>^ 
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h  highly  incredible^  thtt  any  person  not  har* 
dened  and  inured  to  evefy  species  of  wicked*' 
nesB,  lost  and  alMudoned  to  every*  principle^*  of 
▼irtue,  should  at  once  plunge  into  crimes  of  so 
deep  a  dye. 

Conscious  of  her  innocence,  she  wishes  for 
nothing  more  ardently  than  a  fair  and  impartial 
trial,  as  the  only  means  of  reparation  that  can 
be  made  to  her  iniored  character,  so  much  trar 
daced ;'  and  which,  in  the  event,  she  is  hope- 
ful, will  appear  to  be  the  result  of  the  roost  in* 
▼eterate  rancour,  hatred,  and  deadly  malice, 
conceived  against  her  by  one  of  her  own  sox,^ 
person  of  most  flagitious  life,  and  abandoned 
character,  and  who,  she  is  now  told,  is  the  prin- 
cipal evidence  meant  to  be  used  agains^bar. 

Since  her  imprisonment,  no  endeavours  have 
been  spared  to  impress  the  public  with  senti- 
ments of  her  guilt,  b^^  publication  of  many 
false,  malicious,  and  wicked  reports,  industri- 
ously propagated  to  the  prejudice  of  her  ge- 
neral character. 

But  she  rejoices  in  the  appeal  she  wRl  soon 
be  able  to  make  to  the  world,  to  her  judges  and 
jury,  to  vtmlicale  her  from  the  charge  of  those 
horrid  crimes  with  which  she  stands  now  ar- 
raigned. At  the  same  time  she  cannot  know 
what  false  eridence  may  be  produced  against 
her,  self-preservation  requires,  that  she  should 
not  pass  over  any  material  objection  to  the  form 
of  this  indictment. 

And  in  that  view,  sbe  objects  to  that  article 
•f  the  indictment  which  charges  the  crime  of 
incest,  said  to  have  been  committed  in  one  or 
other  of  the  rooms  of  the  house  of  Eastmiln, 
and  out-houses  adjacent  thereto,  at  different 
times,  in  January,  February,  March,  April, 
May,  and  June,  all  last  past,  and  before  the 
13th  day  of  that  last  month ;  that  is,  in  other 
words,  from  the  day  of  her  marriage,  till  the 
6th  day  after  her  husband's  death. 

She  takes  no  exception  to  the  generality  of 
the  places  charged,  where  this  crime  should 
have  been  committed,  viz.  "  In  one  or  other  of 
the  rooms  of  the  house  of  Eastmiln,  and  out- 
houses adjacent  thereto;*'  though  she  is  ad^ 
vised,  that  afler  so  full  a  precognition  as  she 
is  told  has  been  taken,  by  examination  upon 
oath  of  every  person  that  could  be  supposed  to 
have  the  least  knowledge  in  these  matters,  at 
which  none  were  allowed  to  be  present  upon 
her  part,  the  places  where  this  supposed  crime 
is  said  to  have  been  so  frequently  repeated, 
should  have  been  specially  condescended  upon, 
and  described.  But  she  is  advised,  and  hum- 
bly submits  it  to  the  consideration  of  her  ho- 
nourable judges,  and  the  impartial  worid,  that 
a  most  unbecoming  and  improper  latitude  has 
been  taken,  in  charging  the  time  of  the  com- 
mission of  this  supposed  offence,  comprehend- 
ing the  whole  space,  every  hour,  day,  week, 
and  month,  from  the  .period  of  her  marriage, 
to  her  husband's  death,  and  even  while  he  was 
'  lying  a  corpse,  before  his  interment  on  the  13th 
of  June. 

The  disadvantages  to  which  she  must  ne- 
cessarily be  exposed,  m  making  her  defences 
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against  so  gmeral  a  charge,  are  too  obvious  to 
need  illustration  ;  and  thei^fore  sbe  does  hum- 
bly insist,  that  this  branch  of  the  indictment 
cannot  be  sustained,  or  admitted  to  proof. 

But  if,  contrary  to  expectation,  the  samer 
shall  be  sustained,  she  proposes,  by  undeniable 
evidence,  to  traverse  and  redargue  every  ma- 
terial circumstance  chaiged  in  the  indictment, 
as  well  with  regard  to  this  as  the  other  crime 
with  which  she  is  accused ;  and  without  de- 
parting from  any  other  defences  which  may 
occur  u>  b^r  counsel,  the  great  lines  of  those 
facts  which  she  proposes  to  prove^  wdl  be  these 
following : 

1st,  That  sbe  Accepted  of  Mr.  Ogilyie  for 
her  husband,  contrary  to  the  opinion  of  her 
friends,  out  of  pure  love  and  affection :  that 
Mr.  Ogilvie  before  his  marriage,  was,  and  con* 
tinned  thereafter,  so  long  as  he  lived,  to  be  of  a 
tender  constitution  :  that  he  bad  repeated  and 
violent  attacks  of  internal  disorders,  cbolic  pains, 
convulsions  in  his  bowels,  &c.  insomuch  that  he 
was  not  only  looked  upon  to  be  in  a  danseroue 
way,  but  having  had  some  violent  attacks  re^ 
cently  before  his  actual  death,  gave  himself 
up  for  lost ;  and  both  the  day  and  the  night 
before  he  actually  died,  had  sacb  violent  re- 
turns of  these  disorders,  that  he  thought  him- 
self dying,  and  resolved  to  have  sent  for  a  phy* 
sician  at  many  miles  distance, 

Sd,  That  tne  pannel  herself,  soon  aAer  her 
marriage,  did  likewise  fall  into  a  bad  state  of 
health,  costive  in  her  body,  and  restless  in  the 
night,  which  obliged  her  frequently  to  take 
small  doses  of  salts  and  laudanum. 

Sd,  That  lieutenant  Patrick  Ogilvie,  her 
husband's  younger  brother,  the  supposed  as- 
sociate in  the  crimes  charged,,  having  returned 
from  the  East  Indies,  broken  and  shattered  in 
his  constitution,  much  about  the  time  of  the 

Eannel's  marriage,  came  to  pay  his  first  visit  to 
is  brother,  and  for  some  time  had  his  princi- 
pal residence  in  his  brother's  house ;  whereby, 
and  by  means  of  his  n^ar  relation,  he  distin- 
guished a  becomings  friendship  and  intimacy 
with  the  pannel,  his  sister-in-law. 

4th,  That  the  pannel  having  inadvertently 
allowed  herself  to  run  short  of  the  salts  and 
laudanum  she  used  to  take,  and  havinjp  occa- 
sionally mentioned  this  in  the  hearing  oflieote- 
nant  Ogilvie,  he  told  her,  that  as  these  were 
medicines  which  he  himself  had  been  advised 
to  use,  he  had  brought  home  in  his  chest  %■ 
small  quantity  of  laudanum,  and  a  parcel  of 
salts,  of  the  very  best  quality ;  and  that  if  she 
pleased,  he  would  send  her  a  small  phial  of  the 
laudanum,  and  a  few  doses  of  the  salts,  how 
soon  his  chest,  in  which  they  were,  should  ar« 
rive  from  I>undee.  She  accepted  of  the  offer  ; 
and  did  accordingly  some  time  after  receive 
from  him,  by  the  hands  of  Andrew  Stewart, 
brother-in-law  to  Eastmiln,  who  came  to  East- 
miln on  an  cccasional  visit,  a  small  phial  of 
laudanum,  and  two  doses  of  salts ;  and  which 
are  supposed  to  be  the  particulars  alluded  to  in 
this  indictment,  as  the  doses  of  poison  said  te 
be  secretly  conveyed  to  the  pannel. 
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5tb,  That  Alexander  Ofi^Wie,  the  younger 
brother  of  her  husband,  nad,  about  the  be- 
l^nniDg  of  this  year  1765,  intermarried  with  a 
woman  of  the  lowest  rank,  the  daughter  of  a 
eommon  porter  in  Edinburgh,  which  gave 
great  offence  to  his  two  brothers,  and  the  |ian- 
nel  does  not  doubt  but  she  might,  upon  occa- 
sion thereof,  have  expressed  her  sense  and 
feeling  of  the  reproach  thereby  brought  upon 
their  family.  Of  which  the  said  Alexander 
Oji^ilvie  having  got  intelligence,  this,  joined 
with  the  disappointment  in  the  exp^tation  he 
bad  conceived  of  the  succession  to  his  brother's 
estate,  he  from  thenceforward  entertained  a 
mQst  groundless  resentment  against  the  pannel, 
the  innocent  cause  of  that  disap^iointraent ; 
and  took  every  occasion  to  publish  the  most 
scandalous  falsehoods,  calculated  to  create  a 
misunderstanding  between  her  and  her  hus- 
band. 

6th,  That  for  some  time  before  the  said  Alex- 
ander Ogilvie's  marrriage,  he  had  cohabited,  in  a 
most  unbecoming  manner,  with -Anne  Clark,  a 
cousin-german  of  the  fan^Uy ;  a  woman  of  the 
most  infamous  character,  and  who,  for  a  course 
ef  years,  had  lived  as  a  common  servant-maid, 
in  one  of  the  most  notorious  stews  or  lewd 
bouses  In  Edinburgh,  and  other  houses  of  bad 
fame,  till  at  length  she  took  up  her  residence 
with  the  said  Alexander  O^ilvie. 

7th,  Anne  Clark's  relation  to  Mr.  Ogilvie's 
family  furnished    Alexander   Ogilvie  with  a 
pretence  of  sending  her  over  to  Eastmiln,  to 
pass  some  weeks  there,  and  to  endeavour  by 
every  possible  means,  to  bring  about  a  recon- 
eileinent  between  Mr.  Ogilvie  and  his  brother 
Alexander.     In  this  view^  she  attached  herself 
at  first  to  the  pannel,  thinking  by  her  means  to 
have  some  influence  with  Mr.  Ogilvie,  himself; 
till  at  length,  finding  they  were  both  equally 
averse  to  have  any  further  oorrespondenoe, 
either  with  Alexander  or  his  wife,  sne  fell  to 
work  in  another  way;    quarrelled  with  the 
pannel ;  made  her  court  to  Mr.  Ogilvie ;   and 
irst,  by  dark  insinuations,  thereafter  more  ex- 
plicitly, endeavoOred  to  instil  into  Mr.  Ogilvie's 
mind,  suspicions  of  the  pannel's  virtue,  and  of 
a  criminal  intimacy  between  his  brother  the 
lieutenant  and  her ;    and  that  they  had  even 
gone  the  length  to  form  a  scheme  to  deprive 
bim  of  his  life,  by  poison  or  otherwise ;   and 
these  her  pretended  suspicions  she  communi- 
cated to  the  good  old  lady  Mr.  Ogilvie's  mo> 
ther :    the  tendency  of  all  which  was,  to  ope- 
rate a  misunderstanding  and  separation  betwixt 
Mr.  Ogilvie  and  the  pannel. 

8th,  This  diabolical  contrivance  happened 
unluckily,  in  point  of  time,  to  coincide  with 
some  differences  that  had  arisen  between  Mr. 
Ogilvie  and  his  brother  the  lieutenant,  in  settling 
accounts  about  money- matters  ;  which  having 
at  length  produced  high  words,  and  put  both 
brothers  in  a  passion,  lieutenant  Ogilvie  de- 
clared he  would  stay  no  longer  in  a  house 
where  he  had  been  so  used ;  and  was  preparing 
to  leave  it  direotly,  when  Mr.  Ogilvie  giving 
way  to  his  passion,  gave  the  parting  Uow,  by 


acquainting  the  lieutenant  of  the  inforaiatioQ 
he  had  received  of  his  familiarity  with  the  pao- 
nel,  his  sister-in-law;'  by  which  lieutenant 
Ogilvie,  justly  enraged,  having  pereroptorilf 
insisted  to  know  his  author,  Anne  Clark  came 
at  last  to  be  suspected  as  the  author  and  pitf> 
pagator  of  this  wicked  and  malicious  story ^ 
and  what  afterwards  happened,  too  fully  joi* 
tified  tike  suspicion. 

9th,  Lieutenant  Ogilvie  immediately  left  the 
house.  Mr.  Ogilvie  soon  cooled,  and  became 
sensible  of  the  folly  of  bis  proceedings,  and  of 
the  injury  he  had  done,  both  to  his  wife  and 
brother ;  as  so  abrupt  a  separation  could  not 
fail  to  put  them  in  the  mouth  of  the  world. 
He  therefore  wrote  to  his  brother  the  lieute- 
nant, pressing  him  most  anxiously  to  retun 
to  the  family :  the  pannel,  as  far  as  decency 
would  permit,  joined  in  the  same  request. 

10th,  At  this  unlucky  period  was  Mr.  Ogil- 
vie seieed  with  a  return  of  one  of  those  violeot 
disorders  in  his  bowels  and  stomach.  He  had 
been  almost  dead  the  day  before  ;  be  relapsed 
at  night,  complained  much,  thought  himself 
a-dying,  continued  ill  all  night ;  finding  bim- 
selt  easier  arose  in  the  morning  as  usual; 
again  turning  bad,  returned  to  bed,  where  be 
took  a  bowl  of  warm  tea  and  biscuit ;  after 
which  he  made  another  effort,  got  up,  put  on 
his  clothes,  went  abroad  to  take  the  air,  re* 
lapsed,  fell  a  vomiting,  threw  up  a  deal  of  bile, 
and  expired  about  18  that  night. 

11th,  The  pannel's  behaviour  upon  tbat 
melancholy  occasion  was  deoent  and  becom- 
ing, expressive  of  the  real  sorrow  and  g^rief  sbe 
felt.  The  tale  that  is  told  of  her  having  ad- 
ministered the  poison  in  a  bowl  of  tea  tbat 
morning,  will  be  disproved  iii  the  strongest 
manner.  She  bad  none  to  administer;  and 
every,  circumstance,  as  it  is  expected  to  come 
out  on  proof,  will  shew,  that  she  had  it  not  in 
her  power  so  to  have  done,  had  she  intended 
it ;  and  that  de  facto  none  was  admioistered. 

13th,  Mr.  Ogilvie's  corpse  remained  unin- 
teri^d  until  the  11th.  It  was  viewed  by  phy- 
sicians and  surgeons  of  character  and  akill : 
the  appearances  were  nothing  but  what  is  usual 
in  natural  distempers  proceeding  from  various 
internal  causes.  A  dissection  of  the  body 
would  easily  have  shewn  whether  there  bad 
been  poison  in  the  case  or  not ;  and  it  was  the 
duty  of  Alexander  Ogilvie,  the  informer,  who 
had  come  to  the  house,  and  stopped  interment 
for  one  day  upon  this  very  suspicion,  to  bare 
caused  the  body  to  be  laid  open.  This  was  not 
done ;  whereby  the  infallible  means  were  lost 
of  detecting  the  crime,  if  any  was  committed, 
and  this  unhappy  pannel  was  deprived  of  the 
only  infallible  means  of  proving  her  innocence. 
.These  are  the  great  lines  of  principal Acis 
which  the  pannel  proposes  to  prove:  many 
others  to  the  same  tendency,  will,  it  is  expect- 
ed, come  out  in  leading  the  proof;  and  she 
flatters  herself,  that  these,  with  an  iutelli^t 
jury,  will  be  effectual  to  detect  the  falsbood  of 
this  accusation,  and  to  vindicate  tbe  character 
and  innocence  of  an  anfortunate  young  vromaoy 
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whose  present  ittte,  several  months  ^oe  with 
child,  renders  her  a  very  improper  object 
to  anderi(o  a  trial  of  this  nature;  which,  from 
the  accumulation  of  two  capital  crimes  in  one 
indictment,  and  the  great  number  of  witnesses 
given  out  in  list,  besides  those  to  be  adduced 
lor  her  exculpation,  must  draw  out  to  au  im- 
moderate len((tb. 

Crosbicj  for  lieutenant  Patrick  Ogilvie, 
panuel,  repeated  *htfl  signed  defences ;  and  re- 
presented, Thait  the  said  Kentenant  Patrick 
Ogtivie,  having  obtained  a  commission  in  the 
regiment,  be  behaved  in  the  execution  thereof 
in  a  proper  and  inoffensive  manner ;  and  being 
orderetl  along  with  his  regiment  to  the  East 
Indies,  he  remained  there  till  his  health  obliged 
him  to  return  1iome  ;  when  he  .came  to  the 
house  of  Eastmiln,  where  his  brother  resided, 
who  was  then  about  to  be  marrie(l.to  Katharine 
Nairn,  the  other  panne3»  and  where  he  conti- 
Dned  for  some  time  whh  an  inoffensive  cha- 
racter, suitable  to  that  which  be  had  maintained 
in  the  ret^imeot  in  which  he  had  served,  of 
which  there  are  many  officers  ready  to  attest 
the  character  he  held. 

About  tbe  time  that  the  pannel  Patrick  Ogil- 
▼ie  returned  home,  and  about  the  same  time 
that  the  defunct  Thomas  Ogilvie  of  Eastmiln 
was  married  to  Katharine  Nairn,  Alexander 
Ogilvie,  (he  third  and  youngest  brother  of  the 
family,  married  tbe  daughter  of  one  Rattray  a 
porter,  a  person  greatly  inferior  in  rauk  to 
himself;  and  his  relations,  and  imnnediate 
connections,  highly  disapproved  of  the  match, 
and  alienated  themselves  from  him  on  I'. at  ac- 
count. ^This  marriage  happened  near  about  the 
time  that  the  deceased  Thomas  Ogilvie  was 
married  to  the  pannel  Katharine  Nuiru. 

There  was  one  Anne  Clark,  who  was  related 
to  the  family  of  Eastmiln  by  the  mother's 
side.  This  woman  had  for  several  years  re- 
sided as  a  servant  in  a  house  of  dissolute  repu- 
tation in  Ediobargh^  and  which,  as  a  house  of 
bad  tame,  had  regularly  been  y'lsiitd  by  the 
constables.  Some  months,  at  least  weeks, 
however,  before  the  marriage  of  Alexander 
Ogilvie,  she  had  cohabited  with  him  in  the  same 
room,  and  the  same  bouse  ;  and  ai'ter  his  mar- 
riage she  had  lived  in  his  father- in- law's  house. 
In  cousequence  of  all  which  it  may  be  pre- 
sumed a  very  particular  intimacy  bad  arisen 
between  her  and  the  said  Alexander  Ogilvie. 

The  friends  of  the  family  of  Eastmiln  had 
takeu  ambrage  at  the  marriage  of  Alexander 
Ogilvie  with  the  daughter  of  a  common  porter  ; 
he  thought  it  necessary,  therefore,  to  send 
some  person  t»  interpose  as  a  mediator  with 
that  family  ;  and  the  person  he  made  choice  of 
was  Anne  Clark. 

Anne  Clark  was  accordingly  dispatched  to 
the  house  of  Eastmiln.  She  was  received, 
without  suspicion,  as  a  relation  of  the  family  ; 
and,  in  that  character,  without  enquiry  into 
her  former  life  and  conversation,  she  was 
treated  as  an  equal,  and  a  geutlewoman. 

Such  was  the  pretext  of  sending  Anne  Clark 
to  the  bouse  of  Eastmihi :  something  deeper, 
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however,  seems  to  have  been  intended.  Tbe  de* 
ceasedTbomasOgilvie  of  Eastmiln  had  lor  man/ 
years  been  subject  to  consumptive  symptoms  ^ 
be  had  been  afflicted  with  ulcera  in  his  bowels, 
which  had  been  discovered  at  the  distance  of 
five  years  before  his  death ;  ever  after  he  had 
been  in  a  valetudinary  state ;  and  there  waa 
reason  to  apprehend  he  woold  not  be  Iong« 
livedo  The  relations  of  Mrs*  Ogilvie  in  parti« 
cuUr  had  shewn  some  apprehensions,  that  bj^ 
his  premature  death  the  provisions  in  her  fa- 
vour might  be  rendered  ioefieetual.  The  pan- 
nel Patrick  Ogilvie  was  also  in  a  bad  state  of 
.health]  he  had  been  obliged  to  return  front 
the  East  Indiesj  where  he  hadf  been  in  secvice 
witl^  his  regiment,  on  account  of  his  valetudi- 
nary habit :  and  from  the  situation  w  bich  the  two 
elder  brothers  were  then  iu,  there  is  the  greatest 
reason  to  believe,  that  Alexander  Ogilvie  had  en- 
tertained the  most  sanffuiue  hopes  of  succession 
to  tbe  estate ;  which,  by  the  marriage  of 
Thomas,  and  the  returu  or  Patrick  for  the  re-  > 
covery  of  his  health,  seemed  likely  to  be  dis- 
appointed. 

That  issue  should  not  be  procreated  between 
Thomas  Ogilvie  and  Katharine  Nairn  1iis 
wife,  and  that  Patrick  Ogilvie  should  be 
obliged  to  betake  himself  to  those  inhospitable 
climates  which'  he  had  left,  and  whose  incle- 
mencies had  well  nigh  already  put  an  end  to 
his  life,  seemed  desirable  objects  in  the  eyes  of 
Alexander  O^sitvie.  To  promote  disseniion, 
therefore,  between  Thomas  Os:ilvie  and  his 
witie,  and  to  alienate  the  mind  of  Patrick  Ogil- 
vie the  pannel,  from  this  country,  seemed  to 
have  tHren  the  purpose  tor  wbicTi  Anne  Clark 
WAS  dispatched  from  Edinburgh.  As  a  rela- 
tion of  tbe  family,  she  was  received  with  im- 
plicit con6denee  at  Eastmiln,  particufarly  by 
tbe  pannels,  who  were  little  aware  what  » 
snare  was  prepared  for  their  unguarded  con- 
fidence. 

Miss  Clark  had  bat  a  short  time  vesided  aft 
the  house  of  Eastmiln,  when  she  made  it  her 
business  to  sow  ditsention  and  animosity  amon^ 
all  the  members  of  tbe  family.  She  endea- 
voured to  inspire  Mr.  Ogilvie  with  jealousy 
towards  his  wife,  and  distrust  towards  his  bro- 
ther :  and  she  was  but  too  successful  in  her  en- 
deavours ;  Mr.  Ogilvie,  a  sickly  man,  and  too 
susceptible  of  such  impressions,  was  soon  mis- 
led by  the  artful  Miss  Clark  into  a  belief  of 
vrliat,  if  he  bad  trusted  his  own  judgment,  he 
could  never  have  supposed. 

The  period  which  was  chosen  to  insinuate 
these  jealousies  was  remarkable.  The  pannel, 
lieutenant  Patrick  Ogilvie,  had  some  differences 
with  his  elder  brother,  concerning  his  patri- 
mony ;  for  a  dispute  bad  .occurred  about  toe 
balance  of  a  bond  of  provi^iioo  resting  owing  to 
Patrick  Ogilvie.  Miss  Clark  laid  hold  of  that 
opportunity  to  propagate  her  malicious  al- 
ledgeances  ;  and  in  the  heat  of  a  conversation 
which  arose  concerning  the  balance  of  tliis 
bond  of  provision,  and  what  Thomas  had  done 
with  it  after  he  took  it  up  from  the  custodier, 
the  deceased   first  insinuated  his  apprehen- 
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sioD  of  an  improper  intercoarse  ^between  the 
tiro  pannels.  , 

To  miods  already  heated  by  a  dispute  con- 
cerning money- matters « this  incident  served  to 
i^dd  greater  warmth.  The  two  brothers  parted 
with  some  animosity,  the  pannel  Patrick  de- 
daring  his  intention  never  to  return  to  the  house 
of  Eastmiln. 

The  intention  of  the  pannel  was,  after  visit- 
ing his  friends  in  the  country,  as  ne  bad  now 
tolerably  recovered  his  health,  to  return  to  his 
military  service  in  the  £ast  Indies ;  hoping, , 
by  means  of  this,  to  avoid  both  the  jealousy  of 
his  brother,  and  the  envy  of  his  other  reUtions. 
Though  often  solicited,  therefore^  to  return  to 
his  brother's  boose,  he  kept  always  at  a  dis- 
tance, from  that  day  when  be  discovered  the 
first  symptom  of  jealoosy. 
^  Mrs.  Ogiivie,  the  other  pannel,  had  for  some 
time  before  this  complained  of  bad  health ;  and 
particularly  she  complained  of  want  of  sleejp : 
on  account  of  her  complaints,  she  had  been  m 
use  to  take  sal|s  and  laudanum  as  medicines. 
In  the  hearing  of  the  pannel  she  had  ezpreaied 
lier  desire  to  have  some  of  these  medicines ; 
and  as  he,  while  at  sea,  had  been  in  use  to  take 
both  on  account  of  his  bad  state  of  health,  and 
in  a  short  time  expected  one  of  his  sea-chests 
would  arrive,  in  which  he  had  a  quantity  of 
both,  he  proffered  to  her  to  send  her  some  lau- 
danum and  salts,  as  soon  as  the  trunk^or  chest 
Ihey  were  in  should  be  brought  to  the  country : 
and  she  told  him  she  wodld  be  obliged  to  bim 
for  tbem,  as  they  were  so  ill  to  be  had  of  a 
proper  kind  in  that  remote  part  of  the  country. 

After  the  paunel  had  lei^  the  house  of  East- 
miln in  the  manner  above  mentioned,  his  trunk 
or  chest  came  to  hand ;  it  was  brought  from 
Dundee  by  Andrew  Stewsrt,  merchant  in 
Alyth,  to  his  house ;  and  was,  in  bis  presence,  in 
the  public  shop,  opened  by  the  pannel ;  who  has 
reason  to  believe,  that  the  said  Andrew  Stewart 
observed  both  the  salts  and  laudanum  that  were 
therein.  But  the  quantity  of  laudanum  prov- 
ing very  small,  as  a  great  part  of  it  had  been 
used  during  the  voya^,  the  pannel  found  him- 
self under  the  necessity  of  purchasing  a  small 
quantity  of  laudanum,  m  order  to  send  as  much 
as  was  requisite  to  Mrs.  Ogiivie.  He  did  ac- 
cordingly buy  a  small  quantity  of  laudanum 
for  this  purpose ;  which,  together  with  what 
he  already  had,  he  put  into  a  phial,  and  with 
two'dosesof  sails,  which  in  the  presence  of 
Andrew  Stewart,  he  took  out  of  the  chest  or 
trunk  aforesaid,  put  up,  and  sent  by  the  said 
Andrew  Stewart,  who  was  going  on  an  occa- 
sional visit  to  see  Eastmiln  and  Mrs.  Ogiivie. 
,  What  symptoms  attended  the  deceased  Mr. 
Ogilvie's  last  illness,  the  pannel,  not  having 
Wen  at  the  house  of  Eastmiln,  cannot,  from 
bis  personal  knowledge,  pretend  to  say.  As 
Ht  as  he  has  been  able  to  inform  himself,  how- 
ever, he  cannot  discover,  that  there  is  the  least 
evidence  that  he  died  by  poison.  Nor  did  the 
paooel,  on  any  occasion,  pretend  to  binder  a 
diiHiection  of  the  body,  or  any  other  means  of 
discovery,  whether  the  defonct  bad  died*  of 


poison  or  not.  On  the  contrary,  he  n*ged  aatf 
msisted.that  such  trial  shouM  be  made.  And 
he  having  sent  for  a  surgeon  to  inspect  sad 
open  the  body,  the  person  whom  he  had  db» 
patched  express  for  that  purpose,  was  privately 
stopped  by  Alexander  Ogiivie,  the  younger 
brother,  who  is  the  person  on  whose  signed 
information  be  was  originally  commitlea  It 
prison. 

Suck  are  the  material  facts  which  the  pao* 
nel  apprehends  he  is  called  od  to  ezplaia,  m 
vindication  of  his  good  fame:  and  to  these  frels 
he  subjoins  the  fiulowing  defence^  in  tennsof 
the  statute : 

Ist,  That  the  libel  contains  a  ^Comnlitii 
actionnm  in  criminalibus ;'  which  is  reprobated 
in  law. 

Sdl^,  That  so  tar  as  relates  to  the  incest,  tiie 
libel  IS  utterly  vague  and  inconclusive,  beiDg[ 
destitute  of  an  circumstances  of  time  or  phwe, 
or  other  requisites  that  can  enable  the  panoel 
to  make  a  pointed  defence ;  and  therefbrs 
ought  not  to  pass  to  the  knowledge  of  an  aisize. 

Sdly,  The  libel,  as  far  as  respects  tlie  crims 
of  poisoning,  b  utterly  inelevaut  ^nood  this 
pannel. 

Lockhartt  fbr  Katharine  Nairn,  and  Use,  ftr 
Patrick  Ogiivie. 

Adhering  to  the  defences  severally  proponed 
for  thefa),  represented,  That  the  indietnesl 
charges  the  pannels  with  incest  committed  be- 
twixt them,  in  the  months  of  January  and  Jiue^ 
and  intervening  months,  and  before  tbe  12th 
day  of  the  said  month  of  June :  that  tbe  nd 
Katharine  Nairn  and  the  deceased  Thomas 
Ogiivie  were  not  married  till  the  SOth  day  of 
the  said  month  of  January ;  and  to  instmct 
that,  produces  and  oppooes  their  contract  of 
marriage,  dated  the  29lh  of  January,  and  tbef 
were  married  the  subsequent  day.  And  there- 
fore contended,  that  as  to  the  month  of  Jaou- 
ary,  the  indictment  could  not  go  to  proof,  fti» 
ther  than  as  to  the  last  day  of  that  month. 
*  3dly,  As  tbe  deceased  Thomas  Ogiivie  died 
on  the  5th  of  June,  tbe  time  intervening  be- 
twixt that  and  the  18th,  were  equally  irrele- 
vant, as  incest  could  not  be  committed  whb  the 
widow  after  tbe  death  of  the  husband,  at  lesat 
to  infer  the  pains  of  law,  by  which,  in  our  pfao» 
tice,  are  generally  meant  the  pains  of  death. 

Sir  David  DalfympUy  for  the  prosecotOTi 
answered,  That  *  cumulatio  actionum  crhni- 
nalium,'  is  established  in  the  practice  of  the 
Justiciary  Court ;  and  in  this  case  is  psrtica- 
larly  necessary  and  proper.*    That  it  is  esta- 

*  In  the  Scots  law,  a  very  great  latitode  sf 
accumulating  one  charge  upon  another  is  al- 
lowed to  the  prosecutor.  Mr.  Hume,  io  dis- 
cussing this  subject  (Commentaries  on  the  Law 
of  Scotland  respecting  Trial  for  primes,  vol.  if 
c.  7,  p.  277,)  distributes  this  power  of  cumola- 
tion  into  three  divisions,  under  each  of  wbicn 
he  cites  many  adjudged  cases.    **  In  the  flii^ 
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bibbed  io  the  fnMoe  of  the  Jotticnry  Court, 
is  eTident  by  the  following  ezamj^,  selected 
Asin  many  of  the  saose  oftture  wkicli  oecor  in 
the  hooks  of  n^i^Mirntl. 

f  lace,'*  says  be«  '*  ihe  oooipeteacy  has  never 
oeem  dispnted,  of  eharginff)  in  one  libel,  any 
noflsher  of  criminal  acts,  if  they  are  all  of  one 
name  and  s|»ecies,  or  even  of  one  class  and  ge- 
neral descrurtioQ,  so  as  to  cohere,  in  this  point 
of  view,  and  staaip  a  character  on  the  pannel, 
M  one  who  is  an  habitual  offender  in  this  sort, 
and  of  whom  noamoodoM&tis  to  he  expected." 
And  as  to  this,  he  ioatanoes  the  union,  in  one 
libel,  of  three  acts  of  horse-stealing,  and  one 
ofpnlling  and  stealing  wool ;  the  onion  of  the 
chaiges  of  boost,  many  adulteries,  and  bestia- 
lity«  And  where  the  offences  imputed  to  the 
pannel  are  all  of  the  same  name  and  species, 
as  sundry  highway  robberies,  sundry  acts  of 
liouse  brttkiDg,  horse-stealing  or  pocket^pick- 
lag,  he  nys,  **  I  believe  I  may  affirm,  that 
there  is  no  instance  of  the  distribution  of  the 
several  charges  into  separate  libels." 

^*  In  the  second  place,"  continues  he,  **  the 
like  practice  is  naturally  and  justly  observed 
on  all  those  occasions,  unhappily  too  frequent, 
where,  though  the  criminal  acts  be  of  different 
Jkinds  and  appellations,  jet  they  have  a  natural 
relation,  and  a  dependence  on  each  other,  as 
partB  of  one  fool  and  ne^ous  story,  and  as 
successive  steps  in  the  progress  of  the  pannel 
through  a  course  of  increasing  guilt  into  which 
the  indolgence  of  one  criminal  passion  has  be- 
trayed him."  And  under  this  head,  he  cites 
the  present  case  of  Nairn  and  Ogilvie ;  and 
he  gives  many  other  instances,  in  support  of 
Ills  position:  thus,  of  the  union  of  charges  of 
incMt  and  murder ;  of  adultery  and  murder ; 
^f  robbery  and  murder;  of  adultery,  forgery, 
attempt  to  poison,  and  false  conspiracy ;  of 
anndry  acts  of  robbery,  an  attempt  to  rob,  and 
wounding  and  deforcing  the  officers  of  justice, 
of  several  ads  of  horse- stealing,  and  having 
broken  gaol ;  .of  acts  of  breaking  prison  and 
house-breaking;  of  murder  and  fire-raising 
committed  at  one  time,  assaulting  a  person 
of  whose  evidence  the  prisoner  was  afraid, 
and  suborning  that  witness  to  bear  false  tes-  ' 
timony. 

He  proceeds,  '<  The  latitude  which  is  al- 
lowed  tne  prosecutor,  is  not,  however,  limited 
to  cases  of  this  description.  On  the  contrary, 
he  is  suffered  to  combine  in  one  libel  several 
charges  which  are  both  heterogeneous  in 
themselves,  and  have  little  or  no  connection 
with  each  other  in  the  particular  case ;  so  that 
a  person  may  be  tried,  perhaps,  in  one  sitting, 
for  a  mnrder,  a  theA,  and  a  forgery,  committed 
fia  different  years,  and  to  the  injury  of  different 
persons.  The  object  of  this  permission,  is  not 
only  the  doing  of  justice  as  expeditiously,  and 
with  as  little  expence  and  trouble  as  may  be  to 
the  public,  hot  also,  provided  it  be  kept  within 
certain  bounds,  for  the  advantage  of  the  pannel 
himself;  that  he  may  be  relieved  of  the  long 
•aoofioemeataBdof  Ine  anxiety  and  agitation, 


Febmary  16, 1580.  Andrew  Olencbrse  in- 
dicted for  poisoning  his  wife,  and  for  incest 
with  his  wife's  mother. 

September  6,  1610.     William  Douglas  of 


which  would  attend  the  distribution  of  the 
veral  charges  into  as  many  libels,  and  the  sue* 
cessive  trial  of  these  with  separate  juries  and  at 
different  diets."  And  he  notices  uiany  cases, 
selected  from  among  a  much  greater  number, 
of  such  accuroulationcf  heterogeneous  chaiges. 

As  to  this  consolidation  of  charges,  Mac- 
kenzie (Criminals,  part  S,  |tit.  19,  s.7,)  expres- 
ses hinuelf  thus,  *'  A  person  accusea  was  not 
obliged  to  answer  of  old,  but  for  one  crime  in 
one  day,  except  there  were  several  pursuers, 
Quoniam  Attackittmentaf  cap.  65,  by  which,  ao* 
cumulation  of  crimes  was  expressly  unlawful, 
'  sed  hodi^  alitor  obtinet ;'  for  now  there  is  no- 
thing more  ordinary,  than  to  see  five  or  six 
crimes  in  one  summons  or  indictment,  and  to 
see  one  accuser  pursue  several  summonses  ;  and 
yet  seeing  crimes  are  of  so  great  consequence 
to  the  defender,  and  are  of  so  great  intricacy, 
it  appears  most  unreasonable,  that  a  defender 
should  be  burdened  with  more  than  one  defence 
at  once ;  and  it  appears, 'that  accumulation  of 
crimes  is  intended,  either  to  leze  the  fiime  of 
the  defender,  or  to  distract  him  from  his  de^ 
fence." 

«  But,"  says  Mr.  Hume,  *<  although  it  thus 
appears,  that  the  aucnmulation  of  many  crimes 
in  one  libel  is  not  received  as  a  reason  in  onr 
practice,  for  throwing  the  process  out  of  court ; 
It  is  not,  however,  to  be  understood,  that  the 
judge  is  therefore  deprived  of  all  discretion  in 
this  matter,  and  must  needs  proceed  to  the 
trial,  in  one  diet,  of  any  number  of  charges 
which  it  shall  please  the  prosecutor  to  lay  be- 
fore him  ;  nor  even  that  the  prosecutor  him- 
self, who  has  united  so  many 'articles  in  -his 
dittay,  is  therefore  obliged  to  persist  in  his  first 
purpose,  of  hazarding  the  whole  of  them  wHh 
one  assize.  On  the  contrary,  he  may  desist 
for  the  time,  from  as  many  of  them*  as  he 
thinks  advisable,  and  crave  an  adjournal  of  the 
diet  as  to  these,  while  he  proceeds  with  the 
immediate  trial  of  the  others. 

**  The  Court,  in  like  manner  ,whenfleever 
they  find  that  the  immediate  trial  of  soeh 
manifold  charges  is  likely  to  prove  oppressive, 
either  lo  the  witnesses,  the  jury,  or  themselvet ; 
and  stfll  more,  if  they  sea  cause  to  believe  that 
it  may  be  attended  with  any  disadvantage  to 
the  pannel,  by  embarrassing  iiimin  his  defense, 
or  begetting  profudices  against  him  in  the 
minds  of  his  jury,  or  the  Uke;  and  more  es- 
pecially still,  if  it  appear,  that  to  lay  him  under 
this  hardship  was  .the  prosecutor's  object  in 
thus  accumulating,  his  charges: — In  any  of 
these  cases,  they  have  it  certainly  in  their 
power  to  divide  or  parcel  out  the  libel,  and  to 
proceed  in  the  first  instance  to  the  trial  of  so 
many  of  the  articles  only,  aa  may  fitly  be  dis- 
patched in  a  single  diet ;  reserving  the  others 
to  be  tried  afUrwards,  on  the  same  libel  indeed, 
aqd  with  the  same  Ust  of  jurymen,  hot  in  aa- 
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LinclathsD,  slaughter  aod   tretsonable  theft,' 
being  a  landed  man. 

Blarch  SO,  1638.  Isobel  Kailtie,  notour 
adultery,  and  murdering'  two  children  born  of 
the  adulterous  intercourse. 

March  SO,  1038.  Andrew  Har?ie,  art  and 
part  of  the  murder  of  Isobel  Dalgleisb,  and  of 
adultery  with  Helen  Stevenson. 

July  27,  1643.  Margaret  Cunningham, 
adultery,  and  murder  of  the  child  born  in  the 
adultery. 

March  IS,  1645.  John  Gordon,  bigamy, 
adultery,  and  theft. 

March  38, 1640.  Margaret  Thomson,  adnl- 
tery ,  and  forgery. 

December  20,  1649.  James  Wilson,  incest 
with  his  wife's  daughter,  and  aTlultery  with 
another  woman. 

April  21,  1664.  John  Swinton  and  Janet 
Brown,  notour  adultery,  and  murder  of  Swio- 
too*8  wife. 

other  diet,  or  in  more  than  one,  and  before  a 
special  jury  of  different  persons,  if  they  see 
cause. '* 


}> 


And  under  this  head,  he  mentions  the  case 
of  David  Young,  1738,  in  which  this  discre- 
tionary power  of  the  Court  had  been  exer- 
cised ;  and  also  the  earlier  case  (December, 
1727,  January,  1728)  <*  of  WalterBuchaanan 
of  Balquhan,  who  was  accused  in  one  libel,  of 
ten  different  species  of  crime :  namely,  fire- 
nising ;  attempts  and  threats  to  raise  fire ; 
attempts  to  poison ;  theft  and  depredation ; 
reset  of  theft ;  tlie  harbouring,  outhcmndiiig. 
And  maintaining  of  thieves  and  robbers ;  sorn- 
ing,  and  levying  of  black- mail ;  and  the  kill- 
ing, and  eatiiig  of  other  people's  sheep :  under 
vrmcb  different  heads,"  [There  seem  to  be  more 
than  ten  crimes  cbargeil,  and  1  am  not  suffi- 
ciently'ao^uainted  with  Scottish  law,  to  know 
^ith  certainty  into  what  *  ten  different  species 
of  crime*  they  are  to  be  distributed,]  *'  he  was 
charged  \Tith  a  variety  of  separate  acts,  to  the 
number  of  twenty,  committeid  against  sundry 
persons,  from  1720  to  1726,  and  many  of 
those  acts  right  loosely  laid  in  the  libel.  The 
lords  judged  it  proper  to  restrict  the  trial  to 
those  charges  which  were  most  special,  and  of 
the  highest  order  withal,  viz.  the  fire-raising, 
the  attempts  and  threats  to  raise  fire,  and  the 
attempt  to  poison.  The  other  articles  they  re- 
mitted for  trial  witb  thfi  judges  on  the  western 
circuit*" 

He  afterwards  considers  whether  seYcral  pri* 
▼ate  parties  having  interest  may  properly  unite 
their  instances  in  the  same  tibel  against  a  single 
|>anne1 ;  fifst  in  cases  where  the  prosecution  is 
ftt  -the  instance  of  the  lord  advocate,  and  se- 
condly in  cases  where  a  number  of  individuals 
Insist  for  their  several  interests,  with  the  eon- 
conrse  only  of  the  lord  advocate  for  the  sake 
cf  form.  And  he  seems  to  be  of  opinion,  that 
more  prosecutors  than  one,  would  not  be  al« 
lowed  to  join  in  one  libel  offences  committed 
Bigmsi  tbem  s^arateljf 
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May  27,  1665.  Margaret  Hamilton,  adul- 
tery and  murder  of  her  bosband. 

April  9,  1670.  Major  Thomas  Weir,  forni- 
cation, adultery,  incest,  and  bestiality. 

September  12, 1678.  Isobel  Hay,  adulterji 
and  murder  of  her  adulterous  child. 

January  16,  1694:  Doctor  John  EllisI, 
Daniel  Nicolson,  and  Marion  Maxwell,  maricr, 
falsehood,  forgery,  and  notour  adultery. 

November  9,  1702.  Margaret  and  DstM 
Mvles,  incest  and  child-murder. 

November  9, 1703.  Mary  Graham,  ioeett 
with  her  father,  and  child-murder. 

Febrnarv  21, 1706.  Elizabeth  flanter,  is- 
cest  and  adultery. 

As  this  *  cumulatio  adionum  criroinalioi^ 
is  fully  established  by  practice,  so  in  this  cm 
it  is  particularly  proper  and  necesssry:  tbe 
two  crimes  charged,  incest  and  murder,  are, 
from  the  circumstances  of  the  charge,  inti- 
mately connected ;  aad  it  is  proposed  in  f^ 
neral  to  prove  both  by  the  same  witnesses.  Ts 
make  sepmte  trials  for  each  crime  wootd  bs 
oppressive  to  the  witnesses,  the  jury,  and  Um 
parlies.  It  is  true,  that  accosations  for  di^ 
ferent  crimes  may  be  thrown  into  one  libel,  is 
such  manner  as  to  prove  oppressive.  WboF 
-ever  this  is  attempted,  the  Court  will  iotei^ 
pose;  but  not  in  onler  to  prevent  the  trial  af 
different  crimes  in  one  libel,  where  ootbiog  op- 
pressive is  meant,  and  where  the  expedicocj 
of  the  *  cumulatio  actionum*  is  obvious.  Aits 
what  is  said,  that  the  chsrge  for  incest  is  oih 
intelligilile  or  vague,  it  is  answered.  Tbst  it  ia 
laid  in  terms  the  most  uneiceptionable,  io  tbs 
express  words  of  an  act  of  parliament ;  and 
surely  the  legislature  mnst  be  presumed  ea- 
pable  of  conveying  by  words,  a  just  idea  of  the 
crime  which  it  meant  to  punish.  As  to  wbit 
is  said,  that  the  libel  for  incest  is  vague  cbarf* 
ing  the  crime  as  committed  io  January  aiw 
June  1765,  and  the  intervening  months,  it  • 
answered.  That  in  all  criminal  indtcinesls  a 
latitude  of  this  kind  is  adowed  in  practice-;  iw 
witnesses  may  be  distinct  as  to  the  dreoiB* 
.stances  of  the  crime  charged,  and  yet  may  not 
be  certain  as  to  a  day,  or  even  as  to  a  mostb. 
Indictments  do  generally  comprehend  tbe  term 
of  three  months.  In  the  case,  the  king's  ad- 
vocate agsinst  Oiiphant,  4th  February  1736,  a 
libd  ibr  a  single  act  of  sodomy,  (>eariiig  tiro 
months  in  one  year,  and  two  in  another,  wsf 
held  sufficiently  articulated^  and  in  that  form 
was  remitted  to  tbe  knowledge  of  an  sssise. 
When  an  indictment  contains  the  charge  of  a 
crime,  wliich  in  its  own  nature  is  capable  of 
fireqnent  repetition,  as  incest  is,  a  still  greater 
latitude  is  allowed.  Thus  in  the  case  of  FoibsS 
1768,  tried  for  corrupting  young  girls,  an  in- 
dictment was  remitted  to  the  knowledfpe  of  aa 
assize,  althoogfa  it  bore  that  the  onme  was 
committed  in  some  one  or  other  of  tbe  mostbi 
from  May  1757,  to  April  1758,  inclusive.  If 
the  pannel  Mrs.  Ogilvie  was  not  married  till  tbs 
SOth  of  January  1765,  tbe  cbsrge  of  incest 
preceding  that  dste,  will  cease  of  course.  If  it 
shall  be  prarc4  thai  ibe  nnd  Ueutenaot  Oyilni 
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defiled  their  bodies  after  the  death  of  Eaatinilo, 
it  may  not  perhape  be  capital  inoeat  by  the  aet 
1567,  which  refers  to  the  zviiith  chapter  of 
Leviticus;  hut  it  will  uerertbeless  be  incest 
pooishable  in  law :  and  if  no  incest  but  what 
was  coiDmitted  after  the  death  of  Eastmiln 
shouid.be  proved,  then  the  jury  will  find  ac* 
oordingly,  and  the  Court  will  adapt  the  punish* 
ment  to  the  ofieoce.  As  to  what  is  saUl,  that 
the  murder  by  poisonings  is  not  properly  laid 
against  lieutenant  Ogilvie,  it  is  answered,  That 
the  oootrary  appears  from  the  tenor  of  the  in- 
dictment. But  althoogfh  this  were  not  the  case, 
yet  he  is  charij^ed  as  guilty  art  and  part  of  that 
crime,  which  is  in  law  a  relevant  indictment, 
and  as  such  most  be  remitted  to  the  knowledge 
of  an  assise.* 


*  As  to  the  debate  on  the  relevancy  of  the 
libeli  [the  proper  questions  coneeminjic  the  re- 
levancy of  a  libel  are  these ;  does  it  in  proper 
form,  and  with  all  necessary  circumstances, 
charge  the  pannel  with  an  ofience  wbieh  is 
known  in  the  law  of  Scotland,  and  does  the  of- 
fence so  charged  amount  to  the  species  of 
xmme  which  is.  stated  in  the  niajur  proposition 
of  the  libel  P]  Mr.  Hume  (9  Comment,  ch.  10, 
p.  41,)  tells  us,  that  '*  as  far  as  can  be  ^there^ 
from  the  face  of  the  records,  the  ancient  cus- 
tom, which  continued  to  be  observed  till  after 
the  beginning  of  the  seventeenth  centorv,  was 
for  a  spoken  debate,  whereof  the  clerk  took 
down  a  minute,  stating  in  his  own  words,  and 
always  very  briefly,  the  heads  of  the  several 
defences,  without  any  detail  of  the  arguments 
or  authorities  on  either  side.  In  the  course  of 
that  century,  this  course  was  exchanged  for 
the  more  cumbersome  and  tedious  one  of  a 
written  pleading,  iVlierein  the  counsel  on  either 
part,  io«  presence  of  the  judge,  dictated  at  large 
to  the  clerk  of  court,  in  the  form  of  defences, 
answers,  replies,  and  so  forth,  all  that  occurred 
to  them  as  proper  to  be  said  oh  the  case.  This 
dry  and  tedious  style  of  disputation,  which 
often  drew  out  to  a  great  length,  was  abrilished 
by  the  statute  of  1695,  c.  41^  By  this  act,  it  is, 
**  for  the  better  regulating  of  the  justice 
court,  aud  facilitating  and  more  sure  onlering 
•f  the  form  an«l  method  of  processes  therein 
used,"  statute  and  ordained,  that  ^'  in  all  time 
coming,  the  use  and  custom  hitherto  observed 
in  thai  court,  of  advocate  or  procurators  their 
dictating,  and  the  clerks  writing  of  the  de- 
fences, duplies,  triplies,  qnadruplies,  and  so 
furtb,  for  tiie  defender  and  pursuer,  be  dis- 
charged and  laid  aside,  and  that  in  pl<«ce  thereof, 
bis  majestie's  advocat  or  other  advocats  or  pro- 
curators for  the  pursuer,  with  the  advocats  or 
procorators  for  tne  defender  or  pannel  debate 
the  relevancy  vivA  vocc^  and  that  after  the  said 
dispute  vivA  '^oee  is  ended,  then  time  be  al- 
lowed to  the  lords  and  judges  of  that  said 
€oort,  to  the  effect  after  mentioned,  and  that 
the  king^s  advocat,  or  advocats,  or  procorators 
for  the  pursuer,  do  within  the  space  of  forty 
eight  hours,  nlve  into  the  derk  his  information 
Ml  writing  sqEscribed  with  bis  h«od»  and  that 


**  The  Lord  Justice-Clerk  and  Commis* 
sioners  of  Justiciary,  haTing  considered  th€ 
criminal  indictment  raised  and  pursued  at  the 
instance  of  Thomas  Miller  of  Barskimming, 

^^~*^ ^^~^~^~^-~^^— ^^-^-^IfclW       I—       ■     I -111!  I       1 

advocats  or  procurators  for  the  pannel  may 
take  it  up  and  give  in  their  answers  in  writing 
also  under  their  handa,  within  other  fourty  eight 
houm,  which  information  and  answers  shall  be 
by  the  clerk  recorded  in  the  books  of  Adjournal^ 
in  place  of  the  foresaid  written  dispute  iormerly 
in  use  ;  and  then  at  the  advising  the  said  infor-' 
mation  and  answers  shall  be  first  read  in  opea 
court,  and  if  any  thing  be  found  new  on  eitner 
side,  and  not  noticed  by  the  other  party,  tho 
parties  or  judges  shall  point  the  same  to  the 
other  party  concerned,  and  hear  both  parties 
thereon  viW  voce,  the  clerk  minuting  in  pre- 
sence of,  and  at  sight  of  the  said  judges  what 
is  so  further  debatA,  and  then  the  said  judges 
shall  proceed  to  the  an  vising." 

Upon  this  Mr.  Hume  observes,  *'  under  this 
ordinance,  a  debate  on  the  relevancy  vivi  voee^ 
and  next  a  debate  in  writing,  became  an  ordi- 
nary, or  rather  a  necessary  part  of  every  cri- 
minal process,  whether  there  were  or  were  not 
any  room  ibr  difference  of  opinion  respecting 
the  propriety  or  sufficiency  of  the  charge. 
And  hence  the  great  load  of  frivolous  obiection, 
and  sophistical  argument,  with  which,  afiei^ 
that  period,  the  records  are  filled,  in  the  shape 
of  informations,  on  cases  where  there  could  be 
little  doubt  of  the  proper  judgment  to  be  pro- 
noimced.  At  leiigih,  the  statute  SOth  Geo.  9^ 
c.  43,  §  41.  42,  relieved  our  judges  from  this 
tedtouM  and  unprofitable  bondage ;  having 
ordered  that  the  debate  on  the  relerancy  of  the 
lihel,  if  there  be  any  thing  to  offer  on  that  head, 
shall  be  conducted  vivA  voce,  and  be  followed 
with  an  immediate  judgment,  if  the  Court  in- 
cline V  and  that  otherwise,  they  may  order  in- 
formations on  the  case,  for  the  better  and  mor% 
deliberate  trial  of  the  question.'' 

Again  Mr.  Hume  (vol.  3,  c.  13,  p.  193) 
says,  **  As  far  ss  appears  from  the  oldest  hooks 
of  Adjournal,  our  first  practice  had  been  to  re- 
ceive the  depositions  vivA  voce,  without  entering 
in  the  record  so  much  as  the  names  even  of  the 
persons  examined.  In  the  trial  of  John  Max- 
well for  murder,  Feb.  14,  1615,  the  depositions 
are  for  the  first  time  set  down  at  large,  though 
without  being  signed  by  either  judge  or  wit- 
ness. After  that  time,  the  depositions  are  oc- 
casionally taken  notice  of,  but  ofien  in  a  very^ 
imperfect  form,  and  such  as  more  resembles 
a  brief  note  of  the  result  or  general  substance 
of  the  testimonyf  than  a  narrative  taken  from 
the  mouth  of  the  witness.  As,  for  instance,MQ 
the  trial  of  James  *Clark,  March  19,  1634,  fo» 
cozenage  and  other  ofieuces,  the  record  bears 
this  and  no  more  with  respect  to  the  two  prin- 
cipal witnesses,  that  they  swore  to  the  verity  of 
thedittay  [Robert  Monbray  and  Robert  Doig, 
Bworne  anent  the  sword,  depones  cor^ormu^ 
that  the  article  of  the  dittay  red  to  theme  thers 
anent,  is  trew  in  the  selff.]  But  even  this 
sort  of  iummary  of  the  evidence,  was  UHHl 
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taq.  Ills  majesty's  advocate,  for  his  muesty's 
interest,  agaiost  Katbarine  Nairo,  widow  of 
Ihe  debeased  Thomas  Oii^lFie  of  Eastmifai,  id 
the  oooDty  of  Forfar,  and  Patrick  Qgilvie,  lieo- 
teDant  of  the  89th  lament  of  foot,  brother- 
german  of  the  aaid  Moeased  Thomas  Ogilvie, 
paimels,  with  the  foregoing  debate,  repeli  the 
naill  olgections  made  to  Ihe  form  of  the  indict- 
ment ;  and  find  the  said  indictment  rdenant  to 
infer  the  pains  of* law:  hot  allow  the  pannels 
^  and  each  of  them  to  prove  all  tacts  and  cirenm- 
atances  that  may  tend  to  their  excolpation,  or 
alleFiation  of  their  g^ilt ;  and  remit  the  pan- 
neb,  with  the  indictment  as  foand  releTant,  to 
the  knowledge  of  an  aasixe." 

^Kgned)       Oils.  Eluot,  I.  P.  D.* 

^  The  Lord  Jostioe-Clerk  and  Commis- 
•ioners  of  Justiciary  oontinae  the  diet  against 
the  said  Katharine  Nairn  and  lieiMenant  Pa- 
trick Ogilvie,  pannels,  till  ftfonday  next,  the 
lltth  instant,  at  aeven  o'clock  in  tfale  morning ; 
«iid  ordain  parties,  assizers,  witnesses,  and  all 
concerned,  then  to  attend,  each  under  the  pains 
of  law ;  and  the  pannels  in  the  mean  time  to 
be  carried  back  to  prisou." 


CoRU  JusTioARis,  S.  D.  N.  Regis,  tenta  in 
Nova  Sessionis  Domo  de  Ed  iobargh/ sexto 
die  August!,  millesimo  septingfeutesimo 
aexagesimo  quinto,  per  bonorabiles  viros, 
I)ominum  Oilbertum  Elliot  de  Minto,  Ba- 
ronetnm,  Dominum  Justiciarium  Cleri- 
cnm,  Alexandrum  Boswell  de  Auchioleck, 
Andream  Pringle  de  Alemoor,  Heoricum 
Home  de  I^ames,  Jaoobum  Ferguson  de 
Pitfour,  et  Georgium  Brown  de  Coalston, 
Commissionarlos  Justidarie,  S.  D.  N. 
Regis. 

Cnria  legitime  affirmata.    . 

The  which  day,  there  was  a  petition  pre- 
iented  to  the  said  lords  in  the  names  of  Katha- 
rine Nairn,  relict  of  the  deceased  Thomas  Ogil- 

frequently  omitted  than  given ;  nor  does  the 
practice  of  inserting  the  depositions  at  large 
seem  to  have  been  established  till  1661,  or 
thereby.  From  that  time,  though  attended 
with  much  trouble  and  loss  of  time,  it  continued 
to  be  uniformly  observed  till  the  2l8t  of  Creo. 
2;  when,  by  special  statute,  c.  19,  of  that 
year,  a  dispensation  was  given  in  this  respect, 
as  iar  as  related  to  the  trial  of  Crimes,  not  in- 
ferring death  or  demembration,  under  provision 
that  one  of  the  judges  should  sum  up  the  evi- 
dence to  the  jury,  before  indosing.  The  like 
allowance,  and  qualified  with  the  like  provision, 
b,  by  statute  93,  Geo.  3,  c.  45,  extended  to  tbe 
trial  of  all  crimes ;  under  reservation,  as  in  the 
former  statute,  of  power  to  the  Court  still  to 
proceed  in  tbe  old  form,  in  any  case  where 
they  shall  judge  it  advisable. 

*  Concerning  tbe  Interlocutor  of  Relevancy, 
see  something  in  the  Case  of  James  Stewart, 
A.  »•  IT&^f  p.  1,  of  the  present  vohuie. 


vie  of  EastmiJn,  and  lieutenant  Patrick  Og^aa, 
brother  to  the  said  Thomas  Ojgilvie;  bsoably 
ahewing. 

That  the  petitioners  stood  indicted  bdbve 
their  lordshi|»,  at  the  instance  of  his  tti^eaty'a 
advocate,  for  tbe  allied  crimes  ef  incest,  tad 
accession  to  tbe  aoppoaed  mnrder  of  the  naid 
Thomas  Ogilvie. 

That  the  petitioners  had  pleaded  Not  GniltT 
to  this  grievous  accnsalion  ;  and  ware  eon^ 
dent,  that  in  the  course  of  the  trial  their  inwi- 
cence  would  be  fully  vindicated  to  the  satis- 
faction of  the  Court  and  Jurj. 

That  tm  die  petitioners  did  assert,  and  had 
good  reason  to  believe,  that  that  proeecatiBa 
took  its  rise  from  malice,  and  aaost  fitWe  and 
injurious  calumnies  raised  and  projpagatcd  bf 
persons,  who,  from  most  unjust  views,  have 
neen  desirons  of  mining  the  petitioners  ;  it  waa 
therefore  highly  necessary  and  just,  that  tiw 
petitioners,  who  were  then  to  undergo  thmt  so- 
lemn  trial  for  their  lives,  should  be  seoored  as 
far  as  possible  against  every  kind  of  iniloeaee 
and  undue  practice,  that  might,  or  ooold  be 
used,  upon  witnesses  to  be  adduced  in  that 
cause. 

That,  among  other  misfortnnes  under  wbick 
the  petttionerslaboured,  they  had  been  nceosed, 
by  report,  of  endeavours  to  secrete  material 
witnesses  in  tbatmatisr ;  and  though  conscioan 
of  their  innocence  in  that,  as  well  as  in  ether 
respects,  yet  several  of  the  witneases  have,  ea 
that  or  some  other  account,  been  seeured  as 
prisoners  in  tbe  castle  of  Edinburgh. 

That,  among  these  witnesses,  waa  Anon 
Clark,  designea  dauj;hter  of  the  deceased  Alhui 
Clark,  officer  of  excise,  who  is  now  confined  in 
the  same  room  with  two  or  more  maid-servants, 
who  were  in  the  house  of  Eastroiin  at  the  tinse 
of  Thomas  Ogilvie's  death,  and  who  would  be 
most  material  witnessss  for  the  petitiotters  in 
that  cause. 

That  the  petitioners  would  make  it  Appear, 
by  unoontesteble  evidence,  that  the  said  Anne 
Clark  was  not  only  a  person  of  the  wont  cha- 
racter and  disposition,  such  as  rendered  her  im* 
proper  and  iobabile  to  be  received  as  a  witness; 
but  also,  that  she  bad  entertained  and  expressed 
deadly  malice  and  hatred  against  both  the  peti* 
tinners ;  and  that,  in  pursuance,  thereof,  she 
bad  been  the  author  and  propagator  of  the  false 
and  malicious  stories  which  bad  given  rise  t» 
the  present  prosecution .  And ,  in  Sue,  that  she 
was  in  a  combination  to  ruin  the  iiannels,  and, 
as  far  as  she  could,  to  deprive  tuem  of  their 
lives,  as  well  as  their  reputation. 

That  it  would  occur  to  their  lordships,  that 
the  petitioners  were  exposed  to  imminent  dan- 
ger by  the  said  Anne  Clark'a  being  caostantlj 
confined  in  the  same  room  with  oUier  material 
witnesses,  whose  sex,  station,  and  inexperience^ 
though  otherwise  honest  and  well-inclined, 
mi^ht  expose  them  to  be  influenced  and  pre- 
judiced by  the  malicious  endeavours  ef  that 
artful  woman.  For  these  reasons,  the  peti- 
tioners were  confident,  that  their  lerdshm 
wouki  forthwith  give  ofdcn  for  ssparatipg  the 
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said  Anne  Ctark  from  t^  said  other  witnesses. 
Therefore  praying,  That  it  might  please  their 
lordships  forthwith  to  grant  irarrant  to  the  de- 
puty-gorernor  of  the  castle  of  £dinbnrgh,  or 
•ny  other  proper  officer,  to  remoYe  the  person 
of  the  said  Ann  Clark  irom  the  room  in  which 
she  was  presently  confined ;  or  otherwise  to 
separate  her  from  the  said  maid-servants,  and 
to  keep  her  separate  from  them,  or  any  other 
witnesses  to  be  adduced  against  the  petitioners 
in  that  present  prosecution.  According  to 
jostice,  &e, 

(Signed)         Henrt  Dvndas.    Dat.  Rae. 

Edinburgh^  6th  Augmt,  1765. 
1  Thmnas  Aiiller,  esq.  bis  nosjestv's  advo- 
cate, consent,  Th*l  the  prayer  of  the  within 
petition  be  granted ;  b«t  npon  this  express  con- 
dition that  fio  person  whatever  be  adnnitted  or 
have  access  to  any  of  the  said  three  witnesses, 
except  in  presenile  of  one  or  other  of  the  offi- 
cers of  the  Court  of  Justiciary,  which  their 
lordships  shall  think  proper  to  appoint 

(Signed)       Tho.  Miller. 

*<  The  Lord  Justice  Clerk  and  Commis- 
Mouers  of  Justiciary  having  seen  and  consi- 
dered the  foregoing  petition,  with  the  consent 
of  his  majesty's  advocate  subjoined  thereto, 
recommend  to  the  depute-govemor  of  the 
ca«tle  of  Edinbnrffb,  or  other  proper  officers, 
to  cause  remove  the  said  Anue  Clark  from  the 
iQom  where  she  and  the  other  two  women  be* 
fi>re-naroed  are  presently  staying,  into  some 
Other  room  in  tne  said  castle,  until  Monday 
next  the  l^th  day  of  Aogust  current ;  and  also 
recommend  as  above,  that  care  be  taken  that 
no  perso*!  get  access  to  any  of  the  said  three 
vomen,  betwixt  and  that  time,  except  in  pre- 
sence of  Robert  Auld,  writer,  or  Andrew  Mu- 
nsoHy  macer  of  this  court,  or  either  of  them. 
(Signed)        "  GiLB.  Elliot,  I.  P.  D.'' 


Curia  JusTicuRiiB,  S.  D.  N.  Regis,  tenta  in 
Nova  Sessioiiis  Domo  de  Edinburgh,  duo- 
decimo die  Augustij  millesimo  septingen* 
tesimo  sexagesimo  quinto,  per  houora- 
biles  viros  Dominum  Gilbertum  Elliot  do 
Minto,  Baronetum,  Domintim  Justicia- 
riuni  Clericum,  Alexandrun  Boswell  de 
Aochinleck,  Andreara  Pringle  de  Ale- 
moor,  Henricum  Home  de  Kames,  Ja- 
cobum  Ferguson  de  Pitfonr,  et  Georgium 
Brown  deCoalston,  Commissionarios  Jus- 
ticiariae  S.  D.  N.  Regis. 

Curia  legitime  affirmata. 

Iniran* 

Katharine  Naim^  widow  of  the  deceased 
Thomas  Ogilvie  of  Eastmiln,  and 

PatrickOgilvie^  lieutenant  of  the  89th  regi- 
ment of  foot,  brother- german  of  the  said  de- 
eeased  Thomas  Ogilvie ;  both  present  prisoners 
in  tbeTolbooth  of  Edinburgh  ;  pannels. 

Indicted  and  accused  as  in  the  former  Sede- 
runt. 


The  intsriocuter  en  tke  felevsocy  being  read 
over  to  the  panneis  in  open  court, 

The  lords  prooeadsd  to  make  choice  of  tbs 
following  persons  to  pass  upon  the  assiae  of 
the  said  iNomeb; 

ASSQB. 

Sir  James  Clark  of  PeBnycoik. 

John  Howieson  of  Braebead. 

John  Christie  of  Baberton. 

Adam  Cuningbam  of  Bonny touD. 

Alexander  Sheriff  of  Craigleith. 

David  Dundas  younger,  of  Mewhslls. 

Sir  George  Suttie  of  Balgonie. 

Charles  Hay  of  Hopes. 

William  Ramsay  of  Preston. 

John  Forrest,  senior,  merchant  in  Edinburgh. 

George  Chalmers,  merchant  in  Edinburgh. 

Gavin  Hamilton,  bookseller  in  Edinburgh. 

Archibald  Wallace,  merchant  in  Edinburgh* 

John  Berth  wick  of  Cruikston. 

Thomas  Brown  of  Braid. 

The  above  Assize  being  all  lafrfblly  sworo^ 
and  no  objection  to  the  contrary, 

His  Majestic^ i  Advocate  proceeded  to  call  this 
following  Witnesses: 

David  Rattray  younger,  in  Cammock,  ia 
the  parish  of  GlenvUa,  aged  4S,  married^ 
purged  of  malice  and  partial  counsel,  sworn, 
and  interrogate,  depones.  That  he  lives  in  the 
neighbourhood  of  Eastmiln,  and  did  hear  it 
talked  in  the  country,  that  Mrs.  Ogilvie  ths 
pannel,  and  lieutenant  Ogilvie  the  ouier  pan- 
nel,  lived  in  too  familiar  a- way,  and  walked 
out  together  without  others  in  their  company : 
that  the  deponent  himself  once  saw  them  at 
their  walk,  when  there  was  nobody  with  them, 
when  they  were  leading  other  arm  and  arm, 
and  at  that  time  he  saw  the  pannel,  lieutenant 
Ogilvie,  kiss  Mrs.  Ogilvie,  the  other  pannel, 
once :  that  this  happened  after  the  late  Tbo* 
mas  Ogilvie  of  Eastmiln'st marriage  with  the 
pannel,  and  before  his  death  ;  cannot  remem- 
ber the  precise  time,  but  there  was  a  storm  oa 
the  ground  then :  that  at  the  above-mentioned 
time  the  |iannels  were  walking  near  the  house 
of  Eastmiln,  crossing  the  king's,  highway, 
when  the  witness  saw  as  above,  when  he  was 
no  farther  from  them  than  the  fourth  part  of  a 
quarter  of  a  mile ;  and  that  the  pannels  were 
in  a  hollow  way  when  he  saw  lieutenant  Ogil- 
vie give  the  other  pannel  one  kiss  as  above. 
Causa  scientia  patet.  And  this  is  truth,  as  he- 
shall  answer  to  God. 

(Signed)    Gilb.  Elliot.    David  BArnuir. 

John  Lamar^  in  Craigendesch,  in- the  psrisli 
of  Glenylla,  aged  47,  married,  purj^  of  ma» 
lice  and  partial  counsel,  sworn  and  mterrogpate, 
I  depones,  That  he  lives  very  near  Eastmiln, 
and  has  heard  the  clashing  people  of  the  conn- 
try  commonly  report,  that  the  pannel  Mr« 
Ogilvie  lifted  Mts.  Ogilvie  the  other  pannel  too 
well ;  and  that  a  dispute  in  the  family  of  East- 
miln  about  that  time  arose,  which  took  its  rise. 
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as  WM  nid,  from  a  saspicioo,  tbat  the  two 

Knnels  liked  other  too  well:   that  apon  this 
r.Ogilvie  the  paunel  left  the  bouse  of 'East- 
milo,  a8  waa  reported,  upon  the  ahove  suspi 


did  not  obterre  whether  her  hand  wai  bdmr 
the  bed-clothes,  or  above.  Depones,  tbst  wba 
Mrs.  O^iUie  the  pannel  was  ifoiog  oat  oT  Uie 
room,  lieutenant  Ogilvie  kicked  up  die  bed* 


the  two  pannels  loved  one  another  too  well : 
that  the  deponent  himself  knows,  that  Mr. 
Offilvie  the  pannel  « eot  away  from  the  house 
ofEastiDiln  about  a  forinifrht,  as  he  thinks,  be- 
fore Eastmiln's  death,  and  ihe  deponent  saw 
him  return  to  thp  house  of  Eastmiln  the  morn- 
ing: after  Eastmiln^s  death:  that  before  Mr. 
Ogilvie  the  pannel  left  Eastmihi's  house,  the 
deponent  has  often  seen  the  two  pannels  walk- 
ing arm  in  arm,  and  their  arms  about  each 
other's  neck :  that  he  has  seen  them  in  that 
posture  at  their  Walk,'  even  when  Miss  Clark 
and  Ihe  laird  of  Eastmiln  himself  were  in  com- 
pany, as  well  as  when  there  was  nobody  else 
with  them.  Depones,  that  the  report  of  the 
love  between  the  two  pannels  he  old  not  bear 
in  the  country  till  afler  lieutenant  Ogfilvie  had 
led  the  house  of  Eastmiln  as  above ;  and  thai 
be  never  saw  the  pannel  Mrs.  Ojplvie  till  after 
her  marriage:  that  since  the  marriage  he  has 
seen  Dr.  Alexander  Ogilvie,  a  brother  of  East- 
miln's,  at  the  house  of  Eastmiln ;  and  that 
Anne  Clark,  a  witness  cited  in  this  trial,  was 
there  liefore  him,  an<l  at  the  same  time :  that 
the  deponent's  house  lies  at  about  a  quarter  of 
a  mile's  distance  from  Eastmiln's  house,  on 
the  other  side  of  Ihe  river,  from  whence  it  is 
easy  to  see  any  person  who  comes  out  or  goes 
into  the  house  of  Eastmiln.  Caum  scientia 
patet.  And  this  is  truth,  as  he  shall  answer  to 
Qod.    And  depones  he  cannot  write. 

(Signed)  Gilb.  Elliot. 

James  Barnei,  son  to  Alexander  Barnet  in 
Cammock,  in  the  parish  of  Glenylla,  aged  15 
years,  unmarried,  purged  of  malice  and  partial 
counsel,  sworn  and  interrogate.     Dismissed. 

John  Gillochy  wright  in  Dalnakebock,  aged 
Q6  years,  married,  purged  of  malice  and  par- 
tial counsel,  sworn,  and  interrogate,  depones, 
That,  about  a  fortnight  after  Eastmiln's  mar- 
riage, the  deponent  was  sent  for  to  the  house 
of  Eastmiln  to  put  on  some  locks  and  brass- 
work  upon  a  drawer  :.that  accordingly  the  de- 
ponent went  to  the  room  where  the  drawers 
stood,  in  which  room  he  saw  the  pannel  Mr. 
Ogilvie  lying  in  bed :  that  when  he  was  so  em- 
ployed, Mrs.  Ogilvie  the  pannel  came  to  the 
room  door  where  the  deponent  was  at  work, 
ahe  having  heard  him  as  be  supposed,  at  work. 
Upon  Mr.  Ogilvie  the  pannel  observing  her,  he 
desired  her  to  come  in :  that  afler  having  said 
to  the  depon^t,  John,  are  you  begun  ?  she 
went  in  and  asked  Mr.  Ogilvie  the  pannel. 
What!  are  not  you  up  vet  P  and  then  she  went 
towards  the  bed-side,  where  stood  a  little  chest, 
upon  which  she  sat  down,  and  then  they  eat 
some  sweet-bread  together,  which  had  been  got 
at  a  market.  Depones,  that  he  observed  her 
hand  about  the  bed-clothes,  just  upon  lieute- 
nant Ogilvie'a  breast;  at  which  time  she  said 
ta  him,  Yon  are  net  poor,  but  pretty  fat ;  but 


his  body;  upon  which  Mrs.  Ogilvie  said,  Ab! 
you  dati'  dog  I  and  the  dojionent  at  that  time 
saw  so  much  of  the  said  lieutenant  Ogilvie'i 
body,  that  he  the.  deponent  could  judge  wbe* 
ther  he  was  a  man  or  a  woman :  that  ifter 
breakfast,  Mrs.  Ogilvie  came  to  wliere  the  lie- 
ponent  was  at  work,  and  gave  himadnm; 
and  lieutenant  Ogilvie  being  present,  she  gire 
him  hWo  a  dram,  for  he  was  by  that  tiaie 
dressed.    Depones,  that  the  week  before  £aa« 
miln's  death,  the  deponent  went  to  Eastmilato 
do  some  work :    lust  when  he  was  sawiof, 
Elizabeth  Stnrrock,  then  a  servant  in  that  £- 
milv,  came  to  the  deponent,  and  asked  him,  If 
he  knew  which  way  the  laird  bad  gooef  He 
said.  He  could  not  tell.    Upon  asking  her  vby 
she  put  such  a  question,  she  answerM,  Tbatu 
lieutenant  Ogilvie  was  expected  at  Eastmth 
that  day,  she  could  wish  the  laird  and  be  might 
not  meet.    And  depones,  that  be  the  depoMst 
saw  Eastmiln  walk  away  from  the  hoase  sone 
time  before.    Depones,  that  on  Ihe  evening  of 
the  day  last  mentioned,  as  the  deponent  wm 
returning  from  his  work,  he  saw  Mrs.  Ogilrie 
the  pannel   returning  to  Eastmiln,  n|Km  tbc 
road  that  leads  from  the  Kirktmi  to  that  pliee, 
and   observed  Mrs.  Ogilvie  and  Anne  Cbric 
meet  upon  that  road ;   and  that  same  night  he 
saw  ^  Mr.  Ogilvie  the  pannel  standing  at  the 
Kirkton,  which  is  not  a  quarter  of  a  mile  from 
Eastmiln  :  that,  at  the  time  above-meotiooed, 
when  lieutenant  Ogilvie  kicked  up  the  clotfacf^ 
and  the  lady  said  to  him.  Ah  !   yoo  dsfl  dog! 
the  deponent  does  not  think  she  saw  tbe  omdi- 
tion  the  lieutenant's  body  waa  in,  as  she  wh 
then  going  out  of  tbe  room.    Depones,  Ihil 
while  Mrs.  Ck^ilvie  waa  sitting  upon  tbe  cbcst 
by  lieutenant  Ogilvie'a  bed,  as  above  deponed 
to,  the  deponent  could  see  Mr.  Ogilvie's  bretit 
from  the  posture  he  was  then  in.    Being  in- 
terrogate for  the  pannel,  depones,  that  wbes 
be  saw  Mrs.  Ogilvie  tbe  pannel  upon  the  road 
from  the  Kirkton  returning  to  Eastmiln,  as 
above  deponed  on,  and  Anne  Clark  apoa  dm 
same  road,  that  they  were  both  walking  ts- 
wards  Eastmiln,  and  Anne  Clark  foremost. 
Causa  scientia  patet.    And  this  is  troth,  u  he 
shall  answer  to  God.    (Signed) 

Gilb.  Elliot.      John  Gbxocb. 

Katharine  Campbell(  hte  servsnt  to  tbe  de< 
ceased  Thomas  Ogilvie  of  Eaatniiln,  being 
called  ;  against  adducing  of  whom  it  was  ob- 
jected, that  she  ought  not  to  be  received  as  a 
witness,  no  execution  being  returned  sgaimt 
her  34  hours  before  the  diet  of  compearaoo^ 
conform  to  the  forms  of  court  estaUisbed.  Sdo^ 


I 


*  **  Daft.  Delirious,  insane,  atnpid;  Uock- 
ish,  foolish,  giddy,  tbooghtleas,  playful,  spor- 
tive, frolicsome,  wanton,'.'  Jamieioa'f  £tj* 
m'ological  Dictionary. 


cion  ;  and  it  was  even  Mid  in  the  country,  that    dothes  with  hia  feet,  and  threw  them  op  siMa     \ 
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That  site  bears  ilUwill  and  malioe  againit  the 
paonel  Mrs.  Offilvie,  having  been  dismiMed 
her  service  for  tneft ;  on  which  occaaion  she 
ezpreaaed  resentment  in  atrong  terma,  and 
awore  rerenge,  which  is  offered  to  be  proved 
imtanter. 

Sir  David  Dairy mple  am^eredi  on  the  part 
•f  hia  roaj&itv'a  advocate,  That  the  lat  objec- 
tion  ought  to  be  repelled.  The  fact  ia,  that  this 
viineea  was  given  out  in  liat  with  othen ;  but 
as  abe  liaH  gone  into  a  dialant  part  of  Sootiand, 
could  not  be  cited  by  the  meaaenger  ao  aoon  aa 
the  other  wttnesaes  were.  She  waa  cited  on 
the  Satordav  before  the  firat  diet  of  compear- 
ance; but  tne  execution  did  not  come  up  to 
Edinburgh  till  after  that  diet.  Upon  ita  being 
received,  it  waa  on  Wedneaday  laat  in  the 
fiNvnoon  given  out  to  the  agenta  for  the  pan- 
aela.  The  act  1672  ondaina,  that  the  list  of 
witneases  be  given  but  with  the  indictment,  and 
thia  waa  dune  here ;  but  no  law  requirea  that 
the  execuiiona  should  be  returned  into  court  S4 
boura  beliare  the  first  diet  of  compearance':  in 
the  preaent  case,  it  was  impossible  that  the 
execution  could  be  aooner  produced,  and  the 
panoels  can  auffer  notliinff  by  this ;  for  they 
aaw  the  name  of  the  witness  in  list,  and  they 
have  had  more  time  for  tbi^  purpose  than  they 
would  have  had,  if  the  exncution  had  been 
given  out  S4  hours  before  the  first  diet  of  court, 
and  then  the  relevancy  had  been  determined 
and  the  proof  taken  at  the  same  diet. 

Aa  to  the  second  objection,  it  ought  also  to 
be  repelled.  No  particular  coodesceodence 
baa  been  made  of  malice  or  cause  of  malice 
at  this  time,  and  the  witness  will  be  purged  of 
malice  io  the  initiala  of  her  oath  in  common 
form;  and  therefore  the  objeciions  ought  to 
be  repelled,  agreeable  to  the  univeraal  practice 
of  the  court. 

'*  The  Lord  J  dstice-Clerk  nn^  Commisaionera 
of  Justiciary,  having  considered  the  foregoing 
objections  and  answers  thereto,  repell  the  ob- 
jections, and  allow  the  witness  to  be  received ; 
reserving  to  the  consideration  of  the  Court, 
whether  or  not  any  special  expressions  of 
pialice  and  the  cause  thereof,  that  may  be  con- 
descended on  by  the  pannels  in  their  exculpa- 
tion, shall  be  admitted  or  not. 

"  (Signed)      Gilb.  Elliot,  I.  P.  D." 

On  pronouncing  of  which  interlocutor,  Mr. 
Alexander  Lockhart,  advocate,  procurator  fot 
the  pannels,  protested  for  remeid  of  law  ;  and 
that  any  interrogatories  he  shall  put  afterwards 
to  thia  or  other  witneaaes,  during  the  trial, 
shall  not  be  deemed  a  passing  from  thia  pro- 
testation. 

H  being  represented  to  the  Court,  That  Ka- 
tharine Campbell,  the  witneaa  before-named, 
coaid  apeak  the  English  language  but  very  ill ; 
and  that  an  interpreter  or  interpreters  would  be 
neceaaary  to  interpret  what  «he  said  in  the 
Iriah  or  Erae  language  into  the  English  ;  and 
Kobert  Gray,  writer  in  Edinburgh,  and  James 
Frazer,  writer  to  the  signeti  having  appeared; 


they  were  appointed  to  be  interpretera,  and 
gave  their  oaths  aa  sach  de  fideU, 


And  the  aaid  KaihariMie  CampheU,  aged  3T 
yeara,  onnMunied,  aolemaly  aworn,  porged  of 
malice  and  partial   coonael,  and   examined, 
depones.  That  twenty  days  after  the  deceased 
Mr.  Ogilvie  of  Eastmiln'a  uMrriage  with  Ka- 
tharine Nairn  one  of  the  pannels,  she  was  sent 
by  the  lady  Glenkilrie,  her 'sister,  to  serve  aa 
waaher-woman  at  Eaatmiln:   that  the  depo- 
nent staid  ill  that  aervioe  for  ten  weeks :  that 
about  foQBteen  days,  to  the  best  of  her  re* 
membrance,  after  ahe  went  there,  the  aaid  de- 
ceased Mr.  Ogilvie  went  from  home,  and,  aa 
she  heard,  to  Dunainnan:    that  bdfore  Mr* 
Ogilvie  went  to  Dunainnan,  ahe  observed  lieu- 
tenant Ogilvie  the  pannel  frequently  kissing 
Mrs.  Ogilvie  the  pannel,  and  shewing  a  great . 
fondness  for  her:  that  the  deponent  having 
aaid  to  lieutenant  Ogilvie  the  pannel,  that  she 
thought  he  shewed  too  great  rondnesa  for  his 
siater-in-law,  and  that  it  would  not  be  worse  if 
he  shewed  less,  the  lieotenant  answered,  that 
hia  brother  desired  him  to  be  fond  of  her,  to 
keep  her  cheerful  in  the  beginning.    Depones, 
that  ahe'  saw  the  lieotenant  frequently  holding 
the  pannel  Mrs.  Ogilvie  in  his  arms  when  he 
was  kissing  her.    Depones,  that  when  the  de* 
ceased  Mr.  Ogilvie  went  to  Dunainnan,  the  two 
pannels  continued  at  Eaatmiln:  that  the  depo- 
nent made  up  beda  for  them  in  two  aeparate 
rooms :    that  the  room  she  made  up  for  Mrs. 
Ogilvie  was  immediately  above  the  kitchen, 
where  the  deponent  slept :    that  before  the  de- 
ponent went  to  bed,  her  mistress  called  down  to 
her,  if  she  waa  not  yet  to  bed  ;    and  that  she 
thought,  she  saw  the  deponent  have  a  light ; 
tfie  deponent  answered,  she  was  not  yet  gone 
to  bed,  but  was  going  soon  :  that  after  the  d'e- 
ponent  had  gone  to  bed,  she  heard  the  pannel 
Mrs.  Ogilvie  utter  these  words,  O  fy !  fy\  and 
that  she  heard  the  bed  moving  as  if  aoroelMMly 
had  been  atirring  in  it :  that  the  deponent  upoa 
this  became  under  great  terror,  but  thereafter 
fell  asleep.     That  next  morning  when  she 
went  np  stairs,  ahe  found  the  lieutenant's  bed 
in  the  same  state  that  she  had  made  it  np  the 
night  before^  and  the  bed  no  way  discomposed 
as  if  one  had  lain  into  it.    Depones,  that  some 
time  before  she  went  to  bed,  she  went  up  to 
Mrs.  Ogilvie's  room,  where  she  saw  the  lieu- 
tenant sitting  with  her :    that  the  deponent 
proposed  to  mend  the  fire  in  the  lady's  room, 
and  to  make  a  shake-down  there,  for  the  depo- 
nent*a  lying  there  all  night  by  her :  that  Mrs. 
Ogilvie  desired  the  deponent  to  go  to  her  owa 
b^,  forthat^she  had  no  difficulty  to  aleep  in  a 
house  by  herself.  Depones,  that  the  cause  of  her  ^ 
being  under  the  terror  as  above,  was,  that  she 
thought  the  two  pannela  were  then  in  bed  to- 
gether.     Depones,  that  she  made  up  Mrs. 
Ogilvie's  bed  next  morning,  which  waa  much 
tossed  and  tumbled ;  but  as  Mrs.  Ogilvie  might 
have  done  this  herself,  the  deponent  did  not,, 
from  the  appearance  of  that  bed,  form  her  con-, 
jecture. .  Depones,  that  the  kitchen  where  the 
^M 
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opponent  slept  had  no  plastered  ceiling,  so  that 
the  tfiuallest  noise  in  the  room  above  oonld  be 
beard  there.     Depones,  that  there  were  two 
other  servsni-niaids  af  Eastmiln  at  that  time, 
to  wit,  Anne  Sampson  and  Elizabeth  Sturrock. 
pepones,  that  she  never  heard,  while  she  con- 
tinued in  Eastmiln,  any  circumstances  happen- 
ing between  the  two  pannels,  such  as  have  been 
above  described,  except  one  night  as  before 
mentioned ;   and  remembers  particularly,  that 
the  other  nights  that  Eastmihi  was  at  Dunsin- 
nan,  the  lieutenant's  bed  in  the  morning  had 
the  appearance  as  if  it  bad  been  slept  in ;   and 
so  had  Mrs.  Ogilvie's*     Depones,  that   she 
never  spoke  of  what  she  beard  the  night  above- 
mentioned,  to  the  best  of  her  remembrance, 
till  after  she'  had  left  the  boose  of  Eastmiln, 
when  she  communicated  the  same  to  lady 
Gleokilrie,  the  pannel  Mrs.  OgilvieV  sister. 
Depones,  that  the  deponent  constantly  slept  in 
the  kitchen  alone,  while  Eastmiln  was  at  Dun- 
sinnan,  and  all  the  time  she  was  in  the  service. 
Depones,  that,  while  the  deponent  was  in  the 
service  at  Eastmiln,  there  was  a  sister  of  the 
laird's  married  in  his  house ;   after  which  the 
whole  family  went  to  Dunsianan,  and  when 
they  returned,  all  of  them,  except  Eastmiln 
and  his  motlier,.  expressed  dissatisfaction  with 
the  deponent,  but  upon  what  occasion  they 
never  explained  to  her.     And  being  further 
interrogate,  depones,  that   the    motion    she 
beard  in  the  room  above  her,  deponed  to  above, 
she  then  thought  waathe  motion  of  a  man  and 
woman  in  bed  together,  and  such  as  a  husband 
and  wife  have  together  )    and  that  she  would 
have  been  of  this  opinion,  thoogh  she  had  not 
seen  the  lieutenant's  bed.  unruffled  next  morn- 
ing.    And  being  interrogate  by  one  of  the  jury, 
depones,  that  she  always,  considered  that  it  was 
Aline  Clark  who  stirred  up  her  mistress  against 
her  the  deponent.    And  heiog  specially  inter- 
rot;ate,    depones,  that    the    night  aforesaid, 
when  she  heard  the  noise  in  the  bed  above  de- 
scril>ed,  she  slept  none  till  towards  the  morning ; 
then  feil  asleep,  awakened  again  in  a  fright, 
and  told  the  old  lady  Eastmiln  that  «he  was 
under  terror,  hot  did  not  explain  the  cause. 
Depones,  that  Anne  Clark  was  not  come  to  the 
foniily  at  the  time  the  laird  went  toDunsinnan, 
and  she  heard  the  noise  aa  above  in  tbe  bed. 
Aod  being  interrogate  for  the  pannels,  depones, 
that  Anne  Clark  came  to  Eastmiln  about  a 
toitnight,  to  the  best  of  tbe  deponent's  remem- 
l>rance,  after  the  deponent  came  there.    And 
further  depones^  upon  the  paauel's  interroga- 
tory, that  she  did  not  War  the  motion  above- 
metaioned,  but  at  tlie  time  above  deponed  to, 
and  did  not  bear  these  motions  repeated  at  any 
other  period  that  night .    Further  depones,  that 
while  she  staid  in  the  bouse,  she  made  all  the 
l>eda  without  the  assisance  of  any  of  the  ether 
servants.     And,  upon   recollection,  depones, 
tliat  she  slept  in  the  kitchen  by  herself  ever 
till  Anne  Clark  came  to  the  house ;  but  after 
she  came,    Elizabeth  Sturrock  slept   in  die 
k lichen  with  her  the  deponent.    Depones,  that 
Anne  Clark  met  tbe  laird  a»  h«  was  going  to 


Dunsinnan,  and  came  to  Eastmiln  two  nigfaii 
before  he  returned.  Further  depones,  tbtt 
when  she  found  lieutenant  Ogilvie's  bed  in  tbs 
state  above  described  in  Uie  momiog,  as  if  no 
person  had  laid  in  it,  it  was  about  sun-rt>iiig ; 
that  she  saw  the  lieutenant  come  down  stain, 
and  Mrs.  Ogilvie  the  pannel  was  still  in  bed: 
that  she  made  up  Mrs.  Ogilvie  tbe  paniwl'f 
bed  that  same  day,  but  after  dinner :  that  wfacn 
Eastmiln  went  to  Dunsinnan,  to  the  best  of  bcr 
remembrance,  he  ataid  away  three  nights,  md 
came  home  the  fourth.  And  apon  tbe  oalb 
being  read  over  to  her,  desired  that  it  migfbtbs 
marked,  that  what  is  said  of  her  having  isads 
np  Mrs.  Ogilvie's  bed  in  the  morning,  is  a  mi^ 
take,  and  improperly  taken  down,  for  thatit 
was  after  dinner  she  made  it  up.  Depoav, 
that  she  never  got  any  wages  but  a  pur  of 
shoes  from  Eastmiln-:  and  that  when  she  ssM 
her  wages,  she  was  told  by  Mrs.  Ogilvie  the 
pannel,  in  presence  of  Anne  Clark,  lieotesest 
Ogilvie,  and  tbe  deceased  Eastmiln,  that  ihe 
was  well  off  that  she  got  leave  to  go  witbost 
wages ;  and  that  the  deceased  Eastmiln  fol- 
lowed her,  and  desired  her  to  return,  whteb  ibe 
did,  and  staid  foT  a  day;  but  that  Mrs.  Ofplne 
next  morning  turned  her  off.  CauiO'  $daUi£ 
patet.  And  this  is  truth,  as  she  shall  aoswcff 
to  God.    And  depones  she  cannot  write. 

(^ned)        Rob.  Geav, 

Alex.  BoswsUf 
James  Fraseb. 

Anne  Clarky  daoghter  to  the  deceased  villas 
Clark,  officer  of  excise,  being  called, 


Mr,  Henry  Dundas,  for  tbe  pannels,  i 
tbe  following  objections  to  her  being  received : 

1st,  That  she  is  a  person  of  an  iofinioBi 
character,  being  held  and  reputed  to  be  a  ools- 
riotts.  liar  and  dissembler,  a  disturber  of  i1m 
peace  of  families  and  sower  of  dissentioo,  and 
also  a^oromon  whore  and  prostitute.* 

Snd,  That  she  has  hot  only  been  held  led 
reputed  such  as  above  described,  but  it  will 
be  clearly  proved,  that  she  lived  and  resided  for 
no  less  than  three  years  and  a  half  in  a  noted 
bawdy-house  within  the  city  of  £dinbur^,<i 
a  common  prostitute,  nottvithsiandiog  tbatti 
the  same  time  the  said  house  was  frequ^ollf 
visited  by  the  constables  as  a  house  of  bad  fsiDe, 
and  that  frequent  disturbances  happened  tberpn» 
to  the  great  offence  and  scandal  of  tbe  neigb- 
bourhood. 

Srd,  The  said  Apna  Clark  did,  in  coofe- 
deraoy  with  Alexander  Ogilvie,  brother  to  tbe 
deceased  Thomas  Ogilvie  last  of  EastnilD,  pob- 
lish  and  propagate  false,  scandalous,  and  mtb- 

«  See3  Hume's  Comm.  Trial  tbrCriiM^ 
pp.  164,  155,  and  liowe's  Case,  a,  d.  1687, 
vol.  12,  p.  551^  of  this  Collection.  See  alis 
▼ol.  10,  p.  643,  vol.  14,  pp.  6^«,  1364,  P«W" 
Law  of  Evidence^  part  1,  c.  3,  §  S.  As  to  the 
objection  to  what  are  ca1le<l  ultrooeoos  wi^ 
nesSea,  see  Mackenzie's  Criminals,  P*rtSf^ 
96,  §  e,  Hnme's  Commentaries,  Trial  Ar 
CriokSBi  vol.  2,  cap.  19,  p.  161,  citeq. 
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-  «ioii8  aspenions  upon  the  characters  of  tlie  pan- 
nels,  relatire  to  the  matters  libelled,  and  did  en- 
deavear  to  make  dissention  and  differences  be- 
tween tbepaonel  Mrs.  Ogilvie  and  her  deceased 
liasbaod.    And, 

4th,  The  said  Anoe  Clark  does,  and  has  en- 
tertained and  expressed,  on  sundry  occasions 
before  and  since  the  decease  of  Che  said  Thomas 
'Ogilvie,  deadly  malice  and  inyeterate  ill-will 
against  both  the  pannels,  and  has  threatened 
•repeatedly  to  do  all  she  could  to  bereave  them 
of  their  hires. 

Sir  David  Dalrymph^  on  the  part  of  his 
majesty's  advocate,  answered.  That  all  and 
«?ery  one  of  the  objections  ought  to  be  repelled  ; 
and  that  for  the  reasons  following : 

With  respect  to  the  first,  it  is  obviously  irre- 
levant. No  such  thing  is  ever  allowed  in  the 
practice  of  the  justiciary  court,  as  a  general 
proof  of  character ;  and  indeed,  were  it  allowed, 
criminal  trials  in  Scotland  would  become  inex- 
iricabie;  were  the  character  of  each  witness 
to  be  thus  inquired  into,  there  would  be  as 
many  separate  trials  as  there  are  witnesses  pro;- 
^uced.  Besides,  were  this  new  form  to  be  in- 
troduced, witnesses  would  be  deterred  from  ap- 
pearing upon  citation  given.  Instead  of  being 
called  to  give  evidence,  they  would  in  effect  be 
called  to  stand  an  inquiry  upon  the  whole  con- 
duct of  their  lives.  If  they  were  to  apnear  and 
vnd^rgo  such  a  scrutiny,  they  would  come 
much  worse  prepared  for  their  defence  than  the 
parties  themselves  when  tried  for  the  greatest 
crimes.  For  the  parties  know  what  is  charged 
•gainst  them,  and  by  what  evidence  it  is  pro- 
posed to  prove  such  chaige ;  they  are  therefore 
enabled  to  prepare  for  their  defence.  But  wit- 
nesses oeitner  know  what  may  be ,  charged 
•gainst  them,  nor  by  what  evidence  it  is  pro- 
posed to  prove  such  charee ;  they  are  therefore 
incapable  of  preparing  ror  their  defence.  In- 
deed, by  the  rorms  established  in  Scotland,  the 
pvblic  prosecutor  himself  has  no  means  of  oon- 
Ititing  such  a  charge  brought  against  a  witness. 
.  He  may  be  possessed,  as  be  is  actually  in  the 
present  case,  of  certificates  from  credible  per- 
sons to  prove  the  character  of  the  witness  to  be 
tinblemisbed  ;  but  he  is  not  at  liberty  to  pro- 
duce them,  because  be  must  confine  himself  to 
ihe  examination  of  the  witnesses  whose  names 
are  givenoni  with  the  libel,  and  to  the  evidence 
therein  mentioned. 

With  respect  to  the  second  objection,  Thai 
the  witness  is  a  common  prostitute,  &c.  it  can- 
not be  received  iu  this  case ;  for  the  crimes 
charged  are  occult  crimes,  said  to  have  been 
committed  infra  faimiliam^  and  they  can  only 
be  proved  by  witnesses  who  resided  in  the 
lamily,  be  their  character  what  it  will.  The 
witness  against  whom  the  olijection  is  moved, 
did  reside  in  the  family  at  the  period  when  the 
crimes  charged  are  said  to  have  been  commit- 
ted. She  was  a  near  relation  of  the  family  of 
Bastmib,  was  received  and  entertained  as  such, 
«od  had  occasion  to  have  daily  intercourse  with 
A^  paapeis.    If  such  iiecenavy  witnesaes  were 


to  be  rejected,  it  follows,  that  the  crimes 
charged  could  not  be  proved  at  all.  Against 
the  last  witness,  Katharine  Campbell,  it  was 
objected,  That  she  had  been  turned  out  of  (be 
family  tor  some  small  thefts,  had  vowed  re- 
venge, and  entertained  malice  against  Mra. 
OgiTvie  the  panoel.  Against  this  witness  it  is 
objected.  That  she  is  of  an  almndoned  character 
and  a  common  prostitute.  Like  objections 
might  be  moved  against  every  other  peraoo  of 
the  family  called  as  witnesses^  aod  thus  it 
would  follow,  that  in  the  house  of  Eastmiln* 
the  greatest  crimes  might' be  committed  with 
certain  impunity,  b^ksause  there  were  in  the 
family  no  witnesses  of  irreproachable  charac- 
ters, who  might  give  evidence  of  such  crimes. 

Wi.h  respect  to  the  third  objection,  it  is  no 
less  irrelevant.  If  the  witness  did  spread  such 
reports  as  are  mentioned  in  the  objection,  from 
her  proiier  knowledge  or  just  suspicion  of  the 
truth  or  the  mattera  libelled,  she  did  nothing 
unlawful;  and  until  the  closing  of  the  evi- 
dence, it  cannot  be  known  whether  the  reports, 
if  spread  by  her,  were  true  or  false,  it  is 
Iheretbre  premature  in  the  paunels  to  offer  to 
prove  the  falsehood  of  reports  while  the  inquiry 
subsists,  whether  the  facts  reported  were  true. 

With  respect  to  the  fourth  objection  of  deadly 
malice,  it  is  a  charge  in  itself  most  improbable, 
That  a  witness  would  deliberately  resolve  to 
peijure  herself  out  of  malice.  The  pannels 
ought  to  oondesceud,  not  only  on  the  particular 
expressions  used,  but  also  on  the  cause  of  such 
deadly  malice.  Were  a  general  proof  of 
malice  expressed  in  words  to  be  permitted,  thea 
it  would  be  in  the  power  of  every  witness  fa- 
vouring the  pannel,  to  incapacitate  himself  from 
bearing  evidence  to  facts  which  might  be  hurt- 
ful to  the  pannel ;  and  hence  it  is,  that  the 
pi'actice  of  the  Court  requires,  that  not  only 
the  expressions  importing  malice  be  proved^ 
but  that  the  probable  cause  of  such  deadl/ 
malice  be  also  proved. 

"  The  Lord  Justice-Clerk  and  Comroissionera 
of  Justiciary,  having  considered  the  foregoing 
objections  aod  answera  thereto,  repel  the  ob- 
jections ;  and  allow  the  said  Anne  Clark  to  bo 
examined,  reserving  the  consideration  of  the 
alled^eance,  as  to  the  said  Anne  Clark's  being 
the  author  of  the  report  of  the  pannels'  guilty 
till  their  exculpation  ;  and  also  reserving  to  tbo 
consideration  of  the  Court,  whether  or  not  any 
special  expressions  of  malice,  that  may  be  con* 
descended  on  by  the  pannels  in  their  exculpa- 
tion, shall  be  admitteu  or  not. 

(Signed)       «•  Gilb.  Eluot,  I.  P.  D.*» 

On  pronouncing  of  which  interlocutor,  Sir. 
Alexander  Lockhart  advocate,  procurator  for 
the  pannels,  protested  for  remeid  of  hiw. 

The  said  Anne  Clarkj  daughter  to  the  de- 
ceased Allan  Clark,  officer  of  excise,  aged  30 
and  upwards,  unmarried,  purged  of  malice  and 
partial  counsel,  sworn,  and  interrogate,  de- 
pones. That  she  was  couain-german  to  the  de- 
ceased Mr.  Ogilvie  of  Eastmiln,  and  went  to 
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Eagtmilo  apon  the  first  day  of  March  last :  that 
her  reasons  for  going  there  were,  not  only  to 
eee  Eastmilu  and  Mrs.  Ogilvie  who  were  toea 
recently  married,  and  lieutenant  Og^ivie  who 
was  then  come  from  abroad,  but  also  to  endea- 
vour to  make  up  the  peace  betwixt  that  family 
and  their  brother  Alexander,  who  had  entered 
into  a  very  mean  marriage  below  the  rank  of 
liis  family :  that  after  the  deponent  had  been 
some  little  time  at  Eastmiln,  she  came  to  be 
informed,  that  Mrs.  OgiUie  the  pannel  was 
censured  for  being  too  mmiliar  with  the  other 
pannel,  lieutenant  Ogilvie :  that  the  deponent 
lolbrmed  Mrs.  Ogilvie  the  pannel  of  what  she 
Jiad  thus  heard ;  and  desired  Mrs.  Ogilvie  to 
be  u|M>n  her  guard  as  to  her  conduct,  and  to 
(Abstain  from  the  lieutenant's  company  i  that 
notwithstanding  this,  Mrs.  Ogilvie  was  fre* 
4|uently  in  a  room  by  herself  with  the  lieute- 
tiajnt.    Depones,  That  upon  Sunday  the  19th 
day  of  May  last,  all  the  family  went  to  church, 
excepting  the  two  pannels  and  the  deponent  $ 
and  thai  they  three  staid  together  conversing  in 
the  lower  part  of  the  house;  but  thereafter  the 
two  pannels  lefl  the  deponent  in  the  lower  room, 
and  went  up  stairs  together  to  the  east  room 
above  stairs,  which  was  the  lieutenant's  room, 
and  imVnediately  over  head  of  the  room  where  ' 
the  deponent  was  lell :  that  she  heard,  by  the 
notion  of  the  feet,  that  both  of  them  had  en*' 
tered  the  room  above,  and,^^  she  judged,  they 
vent  towards  the  bed ;  and  thereafter  the  noise 
of  the  feet  ceased  :  that  upon  this  the  deponent, 
in  order  to  discover  what  was  passing,  went  up 
the  stair ;  and  as  the  bed  in  the  lieutenant's 
room  was  an  alcove  bed,  the  back  of  which 
came  to  the  side  of  the  stair,  and  there  was  no- 
thing betwixt  the  bed  and  the  stair,  but  a  piece 
of  plaster  and  the  timber  of  the  bed,  80.tbat  a 
person  standing  in  the  stair  could  hear  distinctly 
tvhat  passed  in  the  bed ;  she  stood  and  listened, 
and  from  the  motions  that  she  heard,  is  positive 
that  they  were  in  bed  together,  and  abusing 
their  bodies  together ;  by  which  she  means, 
tliey  were  lying  carnally  together.    Depones, 
That  immediately  afler  this  she  came  up  to  the 
room  where  the  pannels  were,  and  walked  to 
the  end  of- the  room,  without  looking  into  the 
bed :  that  she  then  turned  and  saw  the  lieute-' 
nant,  one  of  the  pannels,  standing  close  by  the 
side  of  the  bed  buttoning  his  breeches;  and  she 
dhserved  his  shirt  at  first  out :  that  at  this  time 
ahe  observed  Mrs.  Ogilvie  was  in  the  same  bed ; 
aind  that  she  saw  her  clothes  which  she  had 
then  on,  which  were  a  red  and  white  callico 
bedgown  and  skirt.    Depones,  That  the  same 
evening  she  told  Mrs.  Ogilvie  the  pannel  what 
she  h^  seen  and  lieard :   that  Mrs.  Ogilvie 
made  no  answer.    Depones,  That  upon  the 
Monday  the  pannels  repeated  the  same  thing, 
which  the  deponent  is  positive  of,  because  she 
aa«F  ihto)  go  out  of  tho  low  room,  and  heard 
Iheiii  eater  the  lieutenant's  room,  move  to- 
wards the  bed  ;  and  then  the  deponent  listened 
at  the  stair,  and  heard  tlie  same  motions  re- 
peated: that,  upon  the  Tuesday  and  the  Wed<- 
iM«day,  iha  hnrd  them  again  retire  to^pBtfaar 


to  that  room,  and  more  towarda  the  bed ;  but 
she  did  not  any  of  these  two  days  go  to^  the 
stair.    Depones,  That  she  told  the  deomd 
Mr.  Ogilvie  of  Eastmiln's  mother,  the  depo- 
nent's aunt,  what  she  had  heard  and  seen ;  this 
she  told  her  Sunday  night,  Monday  and  Toes- 
day.     Depones,   That  she  heard  aflerwardi 
from  the  deceased  Eastmiln,  that  his  motbsr 
had  said  to  hun,  that  the  pannel,  Mrs.  Ogilvis, 
was  troublesome  to  the  other  pannel  the  liea- 
tenant :  that,  on  occasion  of  this  information, 
there  was  ill  blood  and  hiffh  words  between  the 
two  brothers,  and  at  length  Eastmiln,  deceased, 
ordered  tba  lieutenant  out  of  his  house ;  sod 
that  this  happened  upon  the  Thursday  imma- 
diately  subsequent  to  the  Sunday  atbreiiaid. 
And  further  depones.  That  upon  the  Sunday, 
Eastmihi,  as  she  believes,  waa  at  Gleakiirie: 
that  the  other  days  he  was  at  home ;  but  as  b« 
went  to  visit  his  workmen  every  morning,  wbca 
the  pannels  went  together  to  .the  lieuteoaat's 
room  as  aforesaid,  it  was  at  the  times  that  East* 
miln  was  out  with  hia  workmen.    Depoac^ 
That  lieutenant  Ogilvie  left  the  bouse  of  East* 
miln  about  three  o'clock  afler  noon  of  the  Tbon» 
day  aforesaid :  that,  upon  his  leaving\it,  tba 
other  pannel,  Mrs.  Ogilvie,  went  up  to  the  roam 
which  bad  been  hia,  and  threw  herself  down 
upon  a  bed  in  that  room,  different  from  tha 
alcove  bed  above-mentioned ;  and  there  fell  a« 
tearing  and  crying ;.  and  that,  when  her  hof* 
band  came  to  the  room,  she  ordered  bim  to  go 
out  of  it:  that  Eastmiln,  upon  that  occasioBi 
told  his  wife,  that  her  conduct  was  improper, 
and  that  she  wouki  Vuin  her  reputation,  by  in* 
termeddling  in  the  differences  betwixt  liim  sad 
hif  brother.    And  being  further  interrogste, 
depones.  That  before  the  Sunday  abovennen* 
tioned,  the  deponent  has  frequently  seea  im« 
proper  familiarities  between  the  two  paooels; 
particularly  she  has  seen  them  kissing  one  aao- 
ther,  and  him  having  his  hand  down  her  breast 
Depones,  That  when  the  lieutenant  went  off, 
as  aliove*mentioDed,  and  Mrs.  Ogilvie  was  ia 
the  above  disposition,  Eastmiln,  as  he  bad  frs* 
quently  upon  former  occasions,  when  he  sad 
his  wife  differed  about  the  lieutenant,  exprened 
hia  desire  to  go  and  leave  his  own  house;  sad 
the  deponent,  who  at  that  time  saw  little  pros- 

Kct  of  harmony  between  them,  proposed  to 
rs.  Ogilvie,  that  she  should  agree  to  tbis 
scheme,  which  she  seemed  very  well  pleased 
with  ;  but  that  next  day  both  seemed  to  hart 
changed  their  mind.  And  being  further  iatcr- 
rogate,  depones,  That  about  a  fortnight  cr 
three  weeka  after  the  deponent  went  to  Esat* 
miln,  the  two  pannds  and  the  deceased  Mr* 
Ogilvie  of  Eastmiln  having  gone  to  pay  a  visit 
at  Gleokilrie,  they  all  of  them  retonied,  astfaa 
deponent  thought,  in  very  had  humour ;  and, 
in  particubr,  Mrs.  Ogilvie  the  pannel  was  so, 
and  expressed  her  dissatisfaction  with  ber  bos* 
band,  and  said.  If  ahe  had  a  dose,  she  woaU 
gfve  it  him ;  hot  the  deponent  at  that  time  did 
not  think  Mrs.  Ogilvie  serious  in  what  she  saidt 
that  thereafter,'  but  she  cannot  precisely  sf«" 
cify  the  timei,  Mrs.  Ogilfio  did  ^Mouy 
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•igvfy  to  tb«  deMment,  that  she  was  rooWed 
to  |)oi«OD  b^rhuskwod  ;  and  told  thedeponeiil, 
she  inteoded  to  get  poisoo  either  from  BIr. 
RobertsoD,  a  merraaot  ID  Perth,  or  Mrs.  Eagle 
who  keeps  a  seed- shop  in  £diuburgb,  upon 
pretence  of  poisoniog  rats :  that  the  deponent, 
aetsiDg  Mrs.  Ogilvie  intent  at  that  time  upon 
that  projecti  endeavoured  to  divert  her  from  it 
by  gaining  time,  and  signified,  that  if  she  ap* 
plied  to  these  people  for  the  poison,  she  would 
oe  brought  to  an  untimely  end  ;  but  that  she 
the  deponent  would  go  to  Edinburgh,  and  get 
a  brother  of  the  deponent^s  who  lived  there  to 
"  boy  the  poison :  that  Mrs.  Ogilvie  approved  of 
the  deponent's  proposal ;  but  complained,  that 
the  deponent  was  long  in  putting  it  ii^exccn* 
tioD,  and  therefore  proposed  to  the  deponent  to 
apeak  of  it  to  lieutenant  Ogilvie  the  paund,  as 
he  eould  gel  it  more  ex^itiously ;  and  this 
the  deponent  declined  to  do*    Depones,  that 
upon  the  day  that  the  lientenant  was  put  from 
the  bouse,  she,  Mrs.  Ogilvie,  told  the  oeponent, 
that  with  much  difficulty,  she  had  prevailed 
vpon  lieutenant  Ogilvie  the  pannel  to  ilnder« 
take  to  furnish  her  with  poison.    Depones, 
that  upon  a  Wednesday,  which  was  the  day 
immediately   before   Eastmiln's   death,  Mrs. 
Ogilvie  the  pattnei  told  the  deponent,  that  she 
hiul  received  a  letter  the  day  before  from  the 
lieutenant,  which  was  brought  to  her  hand 
by  Elizabeth  Sturrock ;  and  in  this  letter  he 
liad  acquainted  her,  that  he  had  got  the  poison 
the  length  of  Alyth,  hut  did  not  chuse  to  trust 
Elizabeth  Sturrock  with  it ;  and  that  he  would 
send  it  by  Andrew  Stewart  his  brother-in-law, 
whom  he  was  to  send  with  it  next  day ;  so  that 
she  expected  it  there  that  night.    Depones, 
that,  upon  tliis  occasion,  she  told  Mrs.  Ogilvie, 
ahe  nerer.  believed  it  would  come  to  that  piteb, 
and  exhorted  her  most  earnestly  against  the 
proposal,  saying,  it  would  not  only  bring  her  to 
miscrv,  both  in  this  world  and  the  next,  but 
woum  be  bringing  a  disgrace  upon  tlie  family 
she  was  come  of,  and  upon  that  into  which  she 
was  married :  that  upon  this  oocasion,  Mrs. 
Oiplvie  said  to  the  deponent,  to  let  her  aloncy 
for  the  conversation  was  disagreesble  to  her, 
as  the  deponent  knew,  and  she  was  determined 
to  put  her  resolution  in  execution,  whatever 
might  be  the  event.    Depones,  that  the  reasons 
given   by  Mn.  Ogilvie  for   coming  to  this 
^trange  resolution,  and  for  rejecting  all  the 
proposals  the  deponent  made  for  her  living  in 
friendship  with  her  husband,  were,  that  she  did 
not  love  her  husband,  and  nerer  could  love 
iiim  ;  and  that  he  had  used  lieutenant  Ogilvie 
ill  upon  her  aooount ;  and  said,  How  happy 
oouM  they  live  at  Easlmiln,  if  there  were  none 
there  but  the  lieutenant,  she,  and  the  deponent ! 
That,  upon  one  occasion  the  deponent,  in  re- 
monstrating aipiittst  these  wicked  proposals, 
told  .Mrs.  Ogilvie,  that,  although  her  husband 
were  dead,  she.and  the  lieutenant  oould  not  en- 
jav  one   another.     Mrs.   Ogilvie   answered. 
That  they  could  go  and  live  in  some  of  the 
ceoBtries  where  he  had  been.    And  being  fur- 
ther interrogatei^  depoocsi  that  when  she  was 
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rem^Bstmtingto  Mrs.  CHplvie  against  poisoning 
h<qr  husband,  she  specially  mentioned  to  her, 
that  as  she  had  been  guilty  of  adultery  and  in- 
cest,  it  was  a  dreadful  thing  to  cfown  all  with 
muitler.     Depones,  that  upon  the  Wednes- 
day's night  aforesaid,  immediately  preceding 
Eastmiln's  death,  Mrs.  Ogilvie  the  nannel,  and 
the  deponent  went  out  together,  Mrs.  C^ilvie 
having  expressed  her  impatience  for  Andrew 
Stewart's  arrival :  that  they  did  not  meet  with 
Andrew  Stewart ;  but  when  they  returned  to 
the  house,  found  him  silting  with  the  old  lady 
Eastmiln,  he  having  come  in  another  way; 
that  Mrs.  Ogilvie  the  pannel  immediately  car- 
ried Andrew  Stewart  up  stairs  with  her,  who 
staid  with  her  cJbout  half  an  hour,  and  then 
came  down  stairs  by  himself:  that  the  depo- 
nent asked  him,  if  he  had  brought  tiBy  thing 
with  him?  He  answered,  Nothmg,  at  first | 
but,  upon  her  pressiog,  and  saying,  She  was 
sure  he  had  bronght  something  with  liim,  be 
then  said  he  had  brought  some  drugs  for  Mrs. 
Ogilvie,  which,  at  that  time,/ he  described  as 
being  in  two  phial  glasses:  that  the  deponent, 
on  this  occasion  said,  they  were  black  drugs  i 
that  Mrs.  Ogilvie  the  pSDnel  having  come 
down  stairs  very  soon  aAer,  the  deponent  did 
not  get  an  opportunity  at  that  time  to  explain 
to  Andrew  Stewart  what  she  meant  by  calling 
them   black    drugf:    but    Mrs.  Ogilvie   and 
Andrew  Stewart  having  gone  out  towards  the 
Kirktou,  and  left  the  deponent  and  her  aunt 
ladv  Eastmiln  by  themselves,  the  deponent 
told  her  aunt,  that  she  believed  what  Andrew 
Stewart  had  brought  was  poison ;  for  that  Mrs. 
Ogilvie  the  pannel  had  told  her,  *tlve  deponent, 
that  Andrew  Stewart  was  to  brinir  the  poison. 
Depones,  that  the   old    lady  Eastmiln    was 
present  when  the  deponent  said  to  Andrew 
Stewart,  they  were  black  drugs,  as  above- 
mentioned  :  that  the  deponent,  after  acquaint- 
ing the  old  lady  as  above,  asked   her,  if  she 
should  inlbrm  the  deceased   Mr.  Ogilvie  of 
Eastmiln  of  the  particulars  P  That  the  old  lady 
said    it  would    be  improper;    for  that  Mrs. 
Ogilvie  would  persuade  her  husband,  that  it 
was  but  hiudaDum  for  her  own  use,  and  would 
resent  it  against  the  deponent :  and  that  the 
only  methml  that  occurred  to  her  proper  was^ 
that  both  she  and  the  deponent  should  caution 
Eastmiln  against  taking  any  thing  fn>m  his 
wife  in  private.     Depones,  that  after  this  she 
went  to  the  Kirkton  with  a  view  of  being  ad« 
vised  by  the  minister,  what  was  fit  to  be  done  in 
such  a  case ;  but  had  the  misfortune  to  misa 
him,  be  not  being  at  bon>e,  the  door  locked^ 
but  the  key  in  it :  ihat  Eastmiln,  and  his  wife 
the  pannel,  and  Andrew  Stewart,  were  all  in 
the  Kirkton  at  that  time,  in   the  liouse  of 
Fergus  Ferguson,  a  tenant  of  Eastmiln's,  who 
keeps  a  public  house :  that  tliey  having  come 
away  from  the  Kirktoq,    Mrs.  Ogilvie   and 
Andrew  Stewart  walked  on  like  a  pistol-shot 
before   Eastmiln ;   and  the  deponent  joined 
Eastmiln,  and  signified  to  him,  that  it  would 
be  very,  proper  and  necessary  for  btm^to  ieava 
hia  QWB  h^nse^  ^br  that  ahe  beliered  hit  IkSm 
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was  in  danger;  but  did  not  tell  him,  that 
she  snspected  the  danf^er  was  from  his  own 
wife<:  that  fiastroiln  said,  He  could  not  leave 
home  at  that  time,  hecanse  of  his  labourers. 
She  havinff  signified,  that  there  was  danger  in 
jB  delay,  Eastmiln  answered,  He  understood 
what  sne  meant ;  but  that  he  was  determined 
be  would  take  nothing  she  gave  him,  and  so 
would  put  it  out  of  her  power.  Depones,  that 
tier  aunt,  that  same  night,  both  before  and  after 
cupper,  told  her,  that  she  likewise  had  cau- 
tioned Eastmiln  to  take  nothing  from  his  wife. 
Depones,  that  the  same  evening  she  informed 
Andrew  Stewart,  that  she  believed  it  was  poison 
fae  had  brought,  and  told  him  her  reasons  for 
l>elieving  so ;  that  Andrew  Stewart  appeared  to 
Ifive  credit  to  what  the  depoiyent  said.  After 
Eastmiln  and  his  wife  had  gone  op  stairs  to  bed, 
Andrew  Stewart,  the  old  lady  the  deponent's 
«uut,  and  the  deponent,  had  a  long  conversa- 
tion how  to  disappoint  Mrs.  OgilviVs  design ; 
and  particularly,  she  remembers,  that  Andrew 
Stewart  proposed,  that  as  he  knew  the  drawer 
wherein  she  had  put  the  things  that  he  had 
brought  her,  means  should  be  used  in  the  night 
time  to  get  Mrs.  Ogilvie's  keys  to  open  the 
ilrawer,  and  take  out  the  things  ;  or,  if  that 
would  not  answer,  that  they  might  get  a 
tradesman  next  day,  or  as  soon  as  they  could 
get  an  opportunity,  to  open  the  back  of  the 
chest  of  drawers,  and  so  get  into  the  par- 
ticular drawer  to  get  out  the  things.  De- 
pones, that  Mrs,  Ogilvie,  as  Andrew  Stewart 
told  that  night,  received  a  letter  from  lieu- 
tenant Ogilvie,  which  he  Andrew  Stewart 
brought  along  with  him  ;  and  that  the  lieute- 
nant had  desired  him  to  deliver  that  letter 
with  the  drugs  privately  to  Mrs.  Ogilvie  the 
pannel.  Depones,  that  she  never  insinuated  to 
Eastmiln  any  suspicions  she  had  of  his-  life 
being  in  danger,  till  that  night  above-men- 
tioned, which  was  the  one  immediately  pre* 
ceding  his  death  ;  but  that  she  frequently  told 
the  old  lady  his  mother  of  the  danger  she  ap- 
prehended Eastmiln  was  in,  from  the  disposi- 
tion his  wife  appeared  to  be  in ;  and  the  old 
lady  said,  that  sbe  likewise  was  suspicious,  be^ 
cause  she  thought  her  daughter-in-law  would 
stick  at  nothing :  but  that  the  deponent  did  not 
explain  to  the  old  lady  the  affair  of  the  poison, 
till  after  thelieutenant  was  turned  away  from 
Eastmiln,  when  she  advised  her  to  warn  her 
son  of  his  danger.  And  being  further  interro- 
gate, depones,  that  from  the  time  that  the  de- 
ponent went  to'his  house  in  March  last,  East- 
miln appeared  to  be  under  great  distress  of 
mind  on  account  of  the  difference  between  him 
and  his  wife ;  but  she  did  not  bear  him  com- 
plain of  any  bodily  indisposition,  excepting 
sometimes  of  a  pain  in  his  breast,  which  she 
thinks  happened  twice;  but  he  never  kept  his 
bed  one  day,  nor  even  an  hour  extraordinary. 
That  the  day  immediately  before  bis  deatn, 
there  had  been  a  quarrel  between  him  and  his 
wife  ;  and  the  qui^rel  was,  that  Mrs.  Ogilvie 
bad  given  the  deponent  some  cambric  to  make 
kto  ruffles  for  the  lienleDant,  wbO|  she  said, 


had  sent  the  cambric  to  her,  Mrs.  Ogilvie; 
whereas  Eastmiln  said,  a  chapman  bad  eome 
that  day  to  the  house,  and  craved  him  for  the 
price  of'^it,  and  that  he  had  refused  to  pay 
It:    that  upon  this  quarrel  Eastmiln  had  gone 
out  in1>ad  humour,  and,  as  the  deponent  thiaks 
without  his  breakfast,  and  the  deponent  heard, 
that  he  speqt  the  day  among  his  tenants  over 
tbp  hill ;   that  he  returned  in  the  evening,  and 
said  he  was  not  well,  and  went  to  bed  without 
supper.      Depones,  that  Eastmiln  never  had 
at  this  time,  or  at  any  time,  so  far  as  sbe 
knows,  any  violent  vomitings,  porgtng,  or  cod- 
vulsions ;   and,  so  far  as  she  knows,  nobody 
else  ever  heard  of  any  such  thing.    Depoocf, 
that  next  morning  Mrs.  Ogilvie  the  paond 
made  the  tea  for  breakfast  somewhat  esrlier 
than  Qsoal :   that  the  deponent  having  come 
into  thei  breakfasting  room,  heard  Mrs.  OgA- 
vie  the  pannel  say,  that  the  laird  and  EliztMi 
Storrock  were  well  off  that  morning,  for  they 
bad  got  the  first  of  the  tea :  that  the  droooeot 
before  this  had  been  sitting  with  her  face  to 
the  window,  and  her  back  to  the  table,  but  did 
not  take  any  notice  what  Mrs.  Ogilvie  had  beea 
doing;     but  upon  Mrs.  Ogilvie's  expressisg 
herself  as  above,  turned  about  and   asked. 
What!  has  the  laird  got  tea  ?  And  Mrs.  Ogil- 
vie answered,  He  had ;   upon  which  the  de- 
ponent  said  nothing.    Depones,  that  she  does 
not  know  the  reason  why  Mr.  Ogilvie  had  not 
come  down  to  breakfast  that  morning.     De* 
pones,  that  she  said  to  the  old  lady,  as  she 
thinks,  that  she  was  frightened  about  tbe  tea 
the  laird  had  got ;  hot  said  nothing  to  Andrew 
Stewart  of  it,  and  this  she  means  of  tbe  time 
before  tbe  laird  was  taken  ill.      Depones,  that 
Mrs.  Ogilvie  the  pannel,  during  the  lime  of 
breakfast,  went  out  of  the  room  twice  or  thrice, 
and  at  length  came  in,  and  told  the  hiird  wu 
taken  very  ill :   that  tbe  deponent  overheard 
a  report  among  the  servants,  that  he  was  trse- 
bled  with  a  purging  and  a  vomiting :  that  tbe 
old  lady  desired  tbe  deponent  to  go  up  sod  see 
Eastmdn,  which  she  did  in  about  half  an  boor 
after  breakfast:  that  she  oontiuued  very  short 
while  in  the  room,  she  looked  to  him,  and  hs 
appeared  to  her  to  be  in  a  dying  condition: 
that  she  came  off  very  soon,  crying ;  Mn. 
Ogilvie  the  pannel  met  her,  and  asked  her  if 
she  was  dafl  ?  That  the  deponent  answered,  in 
way  of  surprise  or  derision,   O !  ay !  aod  Mr. 
Ogilvie  is  dyin^.    Depones,  that  after  she  had 
come  down  stairs,  and  staid  half  an  hoar  or  so, 
the  old  lad^  desired  her  to  go  up  stairs  to  her 
son  Eastmiln,  to  keep  him  from  these  two 
women;    by  which  the  deponent  understood 
she  meant  Mrs.  Ogilvie  and  Elizabeth  Stor- 
rock, who  were  then  sitting  with  him :  tliat  tbe 
deponent  accordingly  went  up  stairs  bdbrs 
mid-day,  as  she  thmks,  and  continued  with 
him  tin  his  death,  which  happened  betwiit 
11  and  19  o'clock  that  night:    tha^  Bast- 
miln,  as  tbe  deponent  bas  above  expressed, 
was  seized,  as  she   heard,  with  a  purging 
and  vomiting:   that  after  she  went  up  f^'*'*  ^ 
hiui  he  had  for  some  time  soipe  porgiiVf  ^^ 
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nol  near  so  TiQlent  as  sbe  had  been  informed 
h  was  before :  that  he  bad  a  most  severe  vo- 
miting, and  called  always  to  give  him  a  cold 
drink :  that  he  drank  great  quantities  of'  cold 
5Srater :  that  the  deponent  having  mixed  it  with 
milk,  he  complained  of  that,  and  insisted  to 
have  cold  water  by  itself,  and  then  drank  some 
small  ale  ;  but  upon  his  brother-in-law  Glen- 
kilrie's  coming  there,  which  was  in  the  evening 
when  it  was  almost  dark,  he  dissuaded  him 
from  taking  more  ale ;  that  the  deponent  tried 
bim  once  with  a  glass  of  wine  and  a  piece  of 
sug^r  in  it,  which  he  drunk,  and  for  about  an 
hour  after  taking  it  vomited  none :  that  the 
deponent  got  the  glass  of  wine  from  Mrs. 
Ogilvie  the  pannel :  that  Eastroiln  immediate- 
ly after  taking  the  water  or  the  ale  threw  it  up 
again ;  but  after  he  had  drunk  the  glass  of 
wine|  as  aforesaid,  there  was  an  intermission 
of  tne  vomiting  for  about  an  hour;  and 
though  he  drank  both  water  and  ale  after  that, 
be  kept  it  longer  than  before.  Depones,  that 
Eastmiln  complained  of  a  burning  at  his  heart, 
as  he  called  it;  and  complained  bitterly  of 
pains  in  the  brawns  of  his  legs,  and  said  they 
would  rent,  and  desired  the  deponent  to  bind 
Ihem  up  for  him,  which  the  deponent  accord- 
ingly did :  that  there  was  a  severe  heaving 
at  his  breast  and  a  strong  caw,  and  he  cried 
to  keep  open  -  the  windows  to  give  bim 
breath:  that  he  was  constantly  in  motion, 
moving  bis  head,  his  legs,  and  his  arms :  that 
she  observed  in  the  afternoon  he  did  not  speak 
plain,  which  she  supposed  was  owing  to  his 
tongue  having  swelled  ;  but  she  did  not  see  his 
tongue :  that  about  an  hour,  or  an  hour  and  a 
half  before  bis  death,  he  had  an  intermissbn  of 
the  vomiting  ;  but  that  at  length  be  was  aipin 
attacked  with  a  most  severe  press  of  vomitmg, 
after  which  he  fell  back  upon  the  deponent, 
who  was  sitting  behind  him  in  the  bed  sup- 
porting him,  and  expired.  Depones,  that  she 
heard  Bastmiln  during  his  distress  say  to  James 
If  illam  his  tenant  in  the  mill,  who  was  attend- 
ing bim,  that  it  was  either  strong  poison,  or 
rank  poison,  that  was  killing  him.  Depones, 
that  before  one  o'clock  she  heard  the  old  lady 
Bastroiln  say  to  Eastmiln,  that  he  had  broke 
bis  promise  to  her  in  taking  any  thing  frum  his 
wife:  that  be  answered,  It  is  too  late  now, 
mother ;  but  she  forced  it  on  me :  that  at  this 
conversation  there  were  none  present  but  the 
old  lady  and  the  deponent.  Depones,  that  she 
knows  nothing  about  sending  for  any  surgeon 
to  attend  upon  Eastmiln,  further  than  that  she 
herself  sent  Annie  Robertson,  one  of  the  ser- 
Tants  of  the  hoiise,  to  tell  Andrew  Stewart, 
who  she  understood  had  then  gone  off  for 
Alytb,  to  desire  Mr.  Meik  the  surgeon  at  that 
place  to  come  to  Eastmiln ;  and  that  this  hap- 
pened the  forenoon  of  the  day  on  which  East- 
miln died :  that  she  thinks,  before  she  sent  off 
Annie  RoboFtson  herself,  she  beard  some  con- 
versation about  sending  for  a  surgeon ;  and 
thinks  that  it  was  Andrew  Stewart  and  the  old 
lady  who  were  talking  of  it.  Depones,  that 
After  Eastmilo's  death,  she  was  told  by  James 
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M illam,  that  he  had  got  orders  from  Mrs. 
OgiWie  the  pannel,  to  take  a  horse  and  go  and' 
acquaint  lieutenant  Ogilvie  of  his  brother's 
'death ;  but  that  thereafter  it  was  concerted, 
that  as  Olenkilrie,  in  whose  house  the  lieu- 
tenant then  staid,  was  going  home  from  East- 
miln, that  he  should  acquaint  the  lieutenant ; 
that  next  morning  the  lieutenant  arrived  about, 
six  o'clock,  as  she  thinks.  Depones,  that  tha 
day  on  which  Eastmiln  died,  Mrs.  Ogilvie  the 
pannel  came  in  for  a  very  little  to  him  in  the 
forenoon  :  that  thereafter  she  frequently  pro- 
posed to  come  back  to  him,  if  the  deponeni 
were  dismissed  ;  but  Eastmiln  would  not  agree 
to  this,  aud  she  came  no  more  near  him.  And- 
being  further  interrogate,  depones,  that  the 
rooming  after  Eastmiln 's  death,  she  told  the 
lieutenant  the  pannel,  that  she  knew  the  whole 
affair  of  the  poison,  and  asked  him  how  he 
could  send  it  to  Mrs.  Ogilvie  ?  That  the  lieute- 
nant appeared  to  be  under  great  concern  and 
confusion,  and  told,  that  suppose  he  had  sent 
it  to  her,  be  did  not  think  she  had  so  barbaroue 
a  heart  as  to  give  it.  And  three  missive  lettere 
marked  by  the  deponent  and  the  lord  exami- 
nator's  subscription,  being  shewn  to  her,  de-  , 
pones,  that  the  letter  whicn  begins  D**  Captain » 
and  is  not  subscribed,  and  has  no  date,  and  an- 
other letter  which  begins  D'  S',  and  is  dated 
Glenkilry,  Weensday,  and  signed  Kettj 
Nairn,  are  both  very  like  Mrs.  Ogilvie  the 
pannel's  writing,  but  the  first  she  b  sure  is  her 
writing ;  and  the  third  letter,  which  bears  date 
at  Glenkilry,  and  addressed  to  Thomas  Ogilvie^ 
esq.  of  Eastmiln,  depones,  that  she  does  not 
know  whose  hand- writing  it  is.  Depones,, 
thst  she  did  not,  either  the  day  of  Eastmiln'a 
death,  or  the  day  after,  acquaint  any  body,  bj 
letters  or  otherwise,  of  her  suspicions  and  be- 
lief that  Eastmiln  died  by  poison.  And  being 
interrogate  for  the  pannels,  depones,  that  upon 
the  Monday,  Tuesday*,  and  Wednesday  above- 
mentioned,  when  she  has  deponed,  that  the 
two  pannels  were  together,  in  manner  above 
described,  the  old  lady  and  the  deponent 
were  in  the  house,  and  some  servants,  wh^ 
were  at  the  other  end  of  the  house.  And  being 
interrogate,  from  what  place  the  pannels  went 
when  they  went  to  the  room  above  stairs  for 
the  said  three  days  P  depones,  they  went  from 
the  low  room  in  which  the  deponent,  was  all 
these  days :  that  sbe  is  positive  the  old  lady 
Eastmiln  was  in  the  low  room  with  them  upon 
the  Monday ;  but  has  been  informed  from  ber^ 
that  she  observed  nothing :  that  she  desired  the 
old  lady,  on  the  Wednesday,  to  observe  the 
motion  of  their  feet  in  the  room  above ;  but  the 
okl  lady  said  she  did  not  hear  it,  which  the  de- 
ponent imputed  to  her  being  dull  of  hearing  i 
that  when  tlie  deponent  heard  as  above,  these 
last  three  days,  it  was  after  breakfast,  and,  as 
she  thinks,  about  eleven  o'clock  before  noon. 
Depones,  that  when  she  went  into  the  room 
where  the  two  pannels  were  upon  the  SSunday, 
the  door  of  the  room  was  open.  Depones, 
tliat  she  did  not  meet  Eastmiln  upon  the  road 
that  day  she  came  to  bis  house ;  but  she  saw 
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paper;  bat  she  dtil  not  think  there  was  any 
things  in  it  but  paper.  Depones,  that  East- 
mill!  appearedto  be  in  his  ordinary  health  upon 
the  Tuesday  before  he  died,  and  that  he  usually 
liad  very  i^ood  health,  the  deponent  havingf 
ncMiv  known  him  to  he  in  bad  health  while  she 
was  in  his  service :  that  upon  the  Wednesday 
before  his  death,  he  was  likewise  in  good 
healih  :  that  upon  the  Thursday  morning  upon 
wliich  he  died,  the  deponent  knew  little  about 
£a«<ni'iln,  as  she  herself  was  confined  to  bed  by 
sioknoss,  except  that  she  heard  that  Eastmiln 
ba<l  iH^en  taken  ill :  that  Mrs.  Ogilvie  the  pan- 
nel  cauie  into  the  kitchen  where  the  deponent 
Mas  l}ing,  and  told  the  deponent  in  a  low 
Toioo,  or  a  whisper,  that  she,  Mrs.  Ogilvie, 
had  (riven  the  laird  his  breakfast  that  morning, 
and  she  desired  the  deponent  to  say,  that  she 
had  likewise  got  her  breakfast,  althoagh  the 
4]eponent  had  then  ofot  none :  that  some  time 
thereafter  Mrs.  Ogilvie  sent  Anne  Sampson 
with  some  tea  to  the  deponent  in  a  bowl,  which 
the  deponent  drunk:  that  the  deponent  com - 
luonly  got  tea  in  the  morning  when  she  was  in- 
disposed. Depones,  that  after  the  deponent 
had  got  out  of  bed  on  the  said  Thursday  morn- 
ing, and  l)efore  she  got  the  tea  as  aforesaid,  she 
olraer?ed  the  late  Eastmiln  come  in  at  the  enter 
door,  and  come  forward  to  the  kitchen  where 
the  deponent  was :  that  he  was  then  very  ill, 
and  vomited  much :  tifat  at  this  time  she  be- 
lieves the  rest  of  the  family  were  at  their  break- 
fast, Mrs.  Ogilvie  tlie  pannel  having  come  into 
the  kitchen  for  some  cream  to  the  tea.  De- 
pones, that  Mrs.  Ogilvie,  seeing  Eastmiln  so 
ill,  desired  him  to  go  up  to  his  b^ ;  which  he 
did,  and  the  deponent  helped  him  to  go  up 
Btairs,  and  to  throw  off  his  cloatbs  :  that  after 
Jie  had  been  a  little  while  in  bed,  he  said,  he 
thought  himself  some  easier.  But  depones, 
that  in  a  short  time  he  turned  very  ill  again, 
i'ell  a- vomiting  and  purging,  and  complained 
of  every  part  of  his  body  ;  said  bis  heart  was 
broken  or  riven,  and  he  tossed  very  much. 
Depones,  that  Eastmiln,  during  his  illness, 
called  frequently  for  cold  water,  and  drank 
often  of  it.  Depones,  that  about  ten  or  eleven 
o'clock  that  forenoon,  when  old  lady  Eastmiln, 
Andrew  Stewart,  and  the  deponent,  were  in  the 
room  together  attending  the  late  Eastmiln, 
£a3tmiln  said,  in  the  deponent's  hearing,  That 
be  was  poisoned,  and  that  woman  had  done  it. 
Depones,  that  by  that  woman,  the  deponent 
understood  Eastmiln  meant  his  wife :  that  tlie 
old  lady  seemed  to  understand  it  in  the  same 
way,  and  reproved  her  son  Eastmiln  for 
saying  so.  To  which  Eastmiln  answered,  That 
it  was  very  true,  and  his  death  lay  at  her  door. 
Depones,  that  upon  the  day  Eastmiln  was  ill, 
as  aforesaid,  Mrs.  Ogilvie  the  pannel  came 
pretty  often  up  to  his  room  to  see  him  in  the 
forenoon ;  but  she  did  not  come  near  him  at 
all  in  the  afternoon  ;  and  that,  in  the  afternoon, 
Mrs.  Anne  Clark,  who  sat  close  by  Eastmiln, 
desired  the  deponent  to  go  down  and  tell  Mrs, 
Ogilvie  the  pannel  to  come  up  and  see  her  hns- 
wd;  upon  whlcb  Ewtmiln  himself  said.  No  I 


DO !  I  do  not  want  her :  that  Anne  Clurk  toM  the 
deponent,  she  might  go  down  and  bid  her  ooou 
up  for  all  that:  that  the  deponent  accordingly 
went  and  told  Mrs.  Ogilvie ;  but  Mrs.  Ogilrjt 
refused  to  come  up,  saying,  She  did  not  lute  to 
see  dying  people.  Depones,  that,  duriag  bet 
husband's  illness,  Mrs.  Ogilvie  did  not  disss 
that  the  people  in  the  neighbourhood  that  uom 
to  see  him  should  get  access  to  his  room, 
for  fear  of  disturbi^g  him :  that  tlie  depo- 
nent went  and  brought  the  precentor  in  the 
afternoon,  or  rather  about  dinner-time,  wbea 
the  precentor  went  and  prayed  hy  Eastniilo; 
Mrs.  Ogilvie,  who  had  sent  the  deponent  for 
the  precentor,  went  up  stairs  i%itb  him  to  Esat- 
miln's  room.  Depones,  that  Mrs.  0|filvie 
was  not  very  dull,  or  shewed  great  marks  of 
grief  upon  her  husband's  death,  till  Alexaoder 
Ogilvie,  Eastmiln's  brother,  the  doctor,  cans 
to  the  huuse  upon  the  Tuesday  thereafter; 
when  Mrs.  Ogilvie  having  ordered  the  depo- 
nent to  desire  Alexander  Ogilvie  to  speak  with 
her,  and  he  having  refused  to  do  so,  Mn» 
Ogilvie  fell  a-cryiuff,  and  wringing  her  hands, 
throwing  herself  back  upon  the  bed,  and  sty- 
iug,  What  could  be  the  meaning  of  this.^  De- 
pones^ that  .4Jexander  Ogilvie  stopped  ibe 
burial,  and  sent  for  doctor  Ogilvie  of  Foifvi 
and  doctor  liamsay,  and  doctor  Meik  of  Alytb, 
to  inspect  the  dead  body  of  his  brother :  diat 
at  this  time,  Mrs.  Ogilvie  behaved  very  iU, 
weeping  and  crying,  and  wringing  her  bands, 
and  tearing  herself;  but  the  deponent  does  aol 
know  the  cause  of  this  behaviour.  Depones, 
that  lieutenant  Ogilvie  at  the  time  of  his  bro- 
ther Eastmiln's  death,  hved  at  Glenkilrie't 
house ;  and  Glenkilrie  having  been  at  Bast' 
miln  when  Thomas  Ogilvie  died,  be  went 
home  and  desired  lieutenant  Ogilvie  to  go  lo 
Eastmiln  upon  that  event :  that  lieutenant 
Ogilvie  came  to  Eastmiln  next  morning,  sod 
the  deponent  seeing  him  approach  the  boose, 
told  Mrs.  Ogilvie  that  he  was  coming :  upoa 
which  Mrs.  Ogilvie  went  out,  and  desired  tbs 
deponent  to  tell  lieutenant  Ogilvie  to  speak  is 
her  in  the  stable :  that  the  deponent  went  ae* 
oordingly  and  delivered  the  message  to  lieste- 
nant  Ogilvie,  who  was  then  walking  with  Dr. 
Meik,  and  the  lieutenant  went  to  Mrs.  Ogilvie  ia 
the  stable,  as  desired.  Depones,  that  after  Uis 
late  Eastmiln's  death,  and  after  Mrs.  Ogilvit 
heard  the  sheriff  of  Forfar  was*  coming  to  ess- 
mine  them  at  Eastmiln,  Mrs.  Ogilvie  desired 
the  deponent  to  sav  to  the  sheriff;  that  the  de- 
ponent had  seen  Mrs.  Oeilvie  mix  op  the  bowl 
of  tea,  which  she,  Mrs.  Ogilvie,  had  giren  bcr 
husband  the  morning  of  the  day  on  wbicb  bt 
died ;  and  that  the  deponent  had  drunk  soaM 
oHit  before  Eastmiln  tasted  it;  ani}  that  she 
likewise  drank  off  what  Eastmiln  left  of  it; 
she  likewise  particularly  desired  the  depoocat 
to  say,  that  the  deponent  was  m  tlie  closet  with 
her,  Mrs.  Ogilvie,  when  she  mixed  up  tbs 
bowl  of  tea ;  and  that  she,  Mrs.  Ogilvie,  gsft 
her  husband  some  short  bread  with  it:  that 
Mrs.  Ogilvie  told  the  deponent,  that  if  the  dfrj 
poneni  would  say  as  thus  directed,  she  wiHild 
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vftand  by  the  deponent,  that  no  harm  should  ' 
happen  to  her ;  that  the  deponent  should  go 
with  her  where?er  she  went ;  and  while  she, 
Mrs.  Ogilvie,  had  a  half-penny,  she  should 
bave  the  half  of  it.  Depones,  that  Mrs. 
Ogilvie  spoke  to  the  deponent  in  this  manner 
Be? eral  times :  that  lieutenant  O^Wie  was  pre- 
sent upon  these  occasions,  heard  what  Mrs. 
Ogilvie  desired  the  deponent  to  say,  and  he 
himself  desired  the  deponent  to  say  as  Mrs. 
C^lvie  directed  her.  Depones,  that  some  time 
before  Eastmihi's  death,  the  deponent  knows 
Mrs.  Ogilvie  took  a  dose  of  salts,  the  deponent 
haying  got  a  part  of  them:  that  she  never 
knew  Mrs.  Ogitvie  taking  salts  but  that  time. 
Depones,  that  before  Easlmiln's  marriage,  she 
lay  in  the  laigh  room  with  old  Mrs.  Ogilvie  and 
her  daughter:  that  after  the  marriage,  she 
continued  to  lie  with  the  old  lady,  till  Anne 
Clark  came  to  Eastmiln  :  that  after  that  Anne 
Clark  lay  with  the  old  lady,  and  the  deponent 
lay  in  the  kitchen  with  Katharine  Campbell: 
that  at  this  time,  Anne  Sam|)son  lay  in  an  out- 
house till  Katharine  Campbell  went  away. 
Depones,  being  interrogate  for  the  pannels,  that 
what  she  has  above  deponed,  concerning  the 
pan  nets  kissing  and  hogging  one  another,  hap- 
pened at  different  times,  sometimes  when  they 
were  by  themselves,  and  at  other  times  when 
they  were  in  company  with  others.  Depones, 
that  when  she  saw  the  captain  in  Mrs.  Ogilvie's 
room  in  his  nightTgown  as  above,  the  door  was 
in  part  open,  so  that  she  could  see  into  it,  and 
that  she  did  not  go  into  the  room.  And  being 
Interrogate  tor  the  panoets,  what  number  of 
persons,  not  of  the  family,  got  access  to  the 
room  in  which  Eastmiln  was,  after  his  being 
taken  ill  as  above  ?  depones,  that,  to  the  best 
of  her  remembrance,  the  persons  who  got  ac- 
cesfly  were,  Mr.  Spalding  of  Glenkilrie,  William 
Froster,  Anne  Froster,  James  Miilam^  and 
David  Watson  :l  that  James  Millam,  William 
Froster,  and  Anne  Froster,  were  brought  in  by 
the  deponent,  without  the  knowledge  of  Mrs. 
Ogilvie.  Depones,  that  she  did  not  hear  Alex- 
ander Ogilvie  give  orders  to  the  persons  wbo 
were  tent  for  the  doctors,  to  inspect  Eastmilu's 
body  ;  but  she  afterwards  hearu  of  it  from  the 
persons  who  had  been  sent,  and  wbo  on  that 
Account  had  come  to  get  meat  in  the  family ; 
but  that  she  the  deponent  was  forbid  by  Mrs. 
Ogilvie  to  give  them  meat.  Depones,  that 
wbenthe  deponent  was  first  brought  to  town,  she 
was  lodged,  for  about  the  space  of  twenty  days, 
in  the  bouse  of  one  Mr,  Gardiner  at  the  head 
of  the  Cowgate,  by  Mr.  Murison  the  macer: 
that  from  thence  she  was  carried  to  the  castle 
of  Edinburgh,  where  she  has  remained  since 
that  time:  that  the  deponent,  Anne  Clark, 
Anne  Sampson,  and  Katharine  Campbell,  were 
lodged  in  tne  same  room  till  Thursday  or  Fri- 
day last,  when  Anne  Clark  was  put  mto  ano- 
ther room  in  the  castle,  where  she  remained 
a  day  and  a  night,  and  was  thereafter  not  into 
the  room  with  the  deponent,  and  the  other  per- 
aOns  above-mentioned.  Depones,  that  while 
thft  deponenti  and  the  other  pertom  above- 


mentioned,  were  at  the  house  of  one  Gardiner, 
and  in  the  castle,  they  had  some,  though  not 
much,  conversation  upon  the  subject  of  this 
trial :  but  that  in  these  conversations,  all  of 
them  declared,  that  they  consideredMt  as  their 
duty  to  tell  nothing  but  the  truth.  Depones, 
that  upon  the  morning  of  the  day  after  East- 
miln's  death,  Anne  Sampson  told  Mrs.  Stewart,^ 
Eastmilu's  sister,  in  presence  of  the  deponent, 
that  the  bowl  out  of  which  Eastmiln  was  said 
to  have  drunk  the  poison  the  day  before,  was 
below  in  a  press  in  the  kitchen :  that  the  de- 
ponent having  taken  out  the  bowl,  observed 
something  greasy  in  the  bottom  of  it ;  and 
intending  to  try  if  there  was  any  thing  poi- 
sonous in  the  grease,  she  njat  some  broth  into 
the  bowl,  and  gave  it  to  a  dog,  who  eat  it  up  ; 
but  was  nothing  the  worse  of  it :  that  the  de- 
ponent made  this  experiment  of  her  own  ac- 
cord, and  not  on  the  suggestion  or  desire  of  any 
other  person  whatsomever.  And  depones, 
that  Anne  Sampson  has  often  told  the  depo- 
nent, that  she  had  filled  the  said  bowl  M-ith 
water,  and  offered  it  to  Eastmiln,  that  day  on 
which  he  died ;  but  that  he  had  refused  to 
drin)c  out  of  it,  damoing  the  bowl,  and  saving', 
be  had  already  got  his  death  out  of  it.  Causa 
identic  paiet.  And  this  is  truth,  as  she  shall 
answer  to  God.  And  being  further  intelTOgate, 
depones,  that  white  the  deponent  was  in  East- 
milu's service,  she  never  heard  of  his  being 
troubled  with  vomitings,  purgin^s,  or  cholics, 
before  that  day  on  which  he  died ;  and  that 
she  never  knew  of  his  being  indisposed,  except 
by  sliifbt  colds.  Depones,  that  when  lieute- 
nant Ogilvie  went  into  the  stable  where  Mrs. 
Ogilvie  was,  as  has  been  above  deponed,  he  did 
not  remain  there  above  four  or  five  minutes.  And 
this  is  also  truth,  as  she  shall  answer  to  God : 
and  depones  she  cannot  write.    (Signed) 

ASD,  PRINOLB. 

Anne  Sampton^  late  servant  to  the  deceased 
Thomas  Ogilvie  of  Eastmiln,  aged  19  years, 
unmarried,  purged  of  malice  and  partial  coun- 
sel, sworn  and  interrogate,  depones.  That  she 
entered  servant  to  the  family  of  Eastmiln  Whit- 
sunday was  a  year :  that  after  being  some  time 
absent,  she  returned  a  few  days  before  Miss 
Clark  came  to  the  house :  that  afUr  her  return, 
she  had  more  than  once  occasion  to  observe 
Mrs.  Ogilvie  and  lieutenant  Ogilvie  kissing  one 
another ;  particularly  once  in  the  kitchen  be- 
fore the  ueponent  and  another  servant  maid : 
that  she  has  seen  them  embrace  and  hug  one 
another :  that  when  the  laird  was  out  of  the 
bouse,  she  has  known  them  retire  to  a  room  by 
themselves,  but  not  staying  above  an  hour  at 
a  time.  Depones,  That  one  morning  whea 
th^  laird  was  at  Dunsinnan,  she  heard  the  two 
pannels  speEdcing  together  in  bed  in  the  room 
above :  that  she  was  in  the  kitchen,  the  ceiling 
of  whieh  is  not  plastered,  and  where  she  could 
bear  the  lowest  voice  in  the  room  above :  that 
upon  this,  she  desired  her  fellow-servant,  Eli-  , 
zabeth  Sturrock,  to  go  up  stairs  and  see  what 
was  going  on ;  wid  th»t  filizabetby  upon  her 
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retarov  told  the  deponeDt,  that  the  fienteorat 
liad  got  out  of  the  bed  before  she  was  got  to  the 
door ;  and  that  she  saw  him  goin^  from  the 
bed  towards  the  wiodow  id  ms  night-gown. 
Depones,  That  this  was  about  snn-rising.   De- 

J»ones,  That  the  lieutenant  left  the  house  a 
brtnight  before  his  brother's  death ;  and  before 
that  time,  the  deponent  being  in  the  kitchen 
with  her  fellow-serTants,  Elizabeth  Sturrock 
and  Annie  Robertson,  they  all  heard  the  laird 
and  lady  talking  together  in  bed  in  the  room 
above:  that  the  talking  begun  with  the  lady's 
scolding  her  husband ;  upon  which  the  laird 
bade  her  bold  her  tongue,  for  that  she  and  the 
lieutenant  were  as  common  as  the  bell  that 
rings  on  Sabbath.  Depones,  That  the  morn- 
ing the  lieutenant  left  tne  house,  she  saw  Mrs. 
Ogilvie  weeping :  that  this  was  before  he  went 
away ;  and  that  she  saw  her  also  weep  after 
be  went  away.  Depones,  That  Eastmiln  was 
a  healthy  man ;  and  that,  before  the  day  be 
died,  she  never  heard  him  complain,  if  it  was 
not  sometimes  of  a  head-ach ;  and  that  the 
night  before  be  died,  he  was  in  health,  so  far 
as  she  knows,  v  Depones,  That  the  night  be- 
fdre  her  master  died,  she  saw  Andrew  Stewart 
in  the  house  of  Eastmiln ;  and  that  she  was 
told  by  Elizabeth  Sturrock  and  Miss  Clark, 
the  night  thereafter,  that  the  said  Andrew 
Stewart  had  retired  with  Mrs.  Ogilvie  into  a 
private  room.  Depones,  That  the  morning  of 
the  day  her  master  died,  breakfast  was  ready 
betwixt  eight  and  nine,  a  little  sooner  than  or- 
dinary ;  that  she  saw  her  mistress  make  up  the 
bowl  of  tea  in  presence  of  her  mother-in-law 
and  Miss  Clark,  for  Andrew  Stewart  was  not 
then  up;  that  she  followed  her  mistress  up 
stairs,  wanting  some  beef  out  of  the  beef-stand, 
and  saw  her  go  into  a  closet  aifioining  her 
naster's  room  :  that  the  deponent  followdl  her 
into  the  closet,  demanding  the  beef;  but  that 
ber  mistress  bade  her  go  down  stairs,  as  she 
was  not  ready  Yet ;  and  that  she  was  always 
wanting  sometbing  ;  and  that  Mrs.  Ogilvie  ap- 
peared to  be  in  a  passion  at  her :  that  her  master 
was  at  that  time  in  bed ;  and  that,  when  the 
deponent  was  in  the  closet,  she  saw  Mrs.  Ogil- 
vie stirrinff  about  the  tea,  with  her  face  to  the 
door ;  ana  that,  upon  what  her  mistress  said  to 
ber  above,  she  went  out  of  the  closet  down  to 
the  kitchen ;  but  that  she  did  not  see  her  mis- 
tress, when  in  the*  closet,  put  any  thing  into  the 
tea.  Depones,  That  at  this  time  she  saw 
Alexander  Lindsay,  a  servant-lad  in  the  house, 
standing  upon  the  stair-head,,  near  the  closet- 
door,  at  the  time  her  mistress  was  in  the  closet 
Depones,  That  ber  master  got  up  between  nine 
and  ten,  and  first  went  to  the  stables  to  see  his 
horses  fed,  and  then  to  the  Shilling- Hill,  where 
be  conversed  with  some  of  his  tenants :  that. 
In  his  retumiiw  towards  the  house,  she  saw  him 
▼omiting,  ana  still  more  when  he  came  into 
the  kitchen ;  and  that,  when  he  was  there,  Mrs. 
O^lvie  came  into  the  kitchen,  and  ordered 
Elizabeth  Sturrock  to  help  him  up  sUirs,  and 
fbllowed  him  herself.  Depones,  That  some 
time  tbereafto*;  she  was  oraered  to  oairy  ap 


some  clean  water  for  ber  master  for  drinking^ 
which  she  did' in  the  same  bowl  that  be  got  bis 
tea  in  from  Mrs.  Ogilvie ;  but  that  sm  first 
synded  the  bowl  with  some  water:  that  she 
went  up  sturs  with  the  bowl  into  her  master's 
room,  and  found  bim  in  bed ;  but  that  upoa 
aeeing  the  bowl,  he  cried,  I^mn  that  bowl, 
for  1  nave  got  my  death  in  it  alreaily ;  and  M 
her  at  the  same  time,  carry  it  down  stairs  out 
of  bis  sight;  and  that  she  carried  up  wattr  to 
bim  in  the  teakettle,  which  he  drunk  of.  De- 
pones, That  the  reason  for  ber  syndiog  tbs 
tioWl  was,  that  it  appeared  to  be  greasv  sad 
white ;  and  that  she  knew  the  bowl  to  be  tbs 
same  as  above,  because  Mrs.  Ogilvie,  afler  giv« 
ing  her  master  his  tea,  came  down  stairs  irith 
it,  and  set  it  down  in  the  kitchen,  on  the  fors- 
side  of  the  press.  Depones,  That,  after  synd* 
ing  the  howl,  as  aforesaid,  the  grease  did  sot 
come  wholly  out  of  it.  Depones,  That  the  day 
her  master  died,  about  mid-day,  she  wss  seat 
by  Mrs.  Ogilvie  two  miles  to  clip  some  sbeep. 
Depones,  That  Mrs.  Ogilvie  frequently  went 
to  see  how  her  husband  was  in  the  forenosn, 
but  not  once  in  the  aflemoon ;  and  that,  wbes 
the  deponent  was  going  up  stairs  to  see  bim 
between  twelve  and  one  o'clock,. she  was  toraed 
back  by  Mrs.  Ogilvie.  Being  ioterrogste  oa 
behalf  of  the  pannels,  depones,  That  whes  Mrs. 
Ogilvie  made  up  the  bowl  of  tea  in  the  bresk- 
fosting-room  as  aforesaid,  the  deponent  law  her 
put  in  milk  and  sugar ;  but  whether  sbe  pot  in 
any  honey,  the  deponent  does  not  perfectly  re- 
member, nor  whether  she  saw  anr  honey  npon 
the  table.  Depones,  That  the  family  seldoai 
breakfosted  without  honey ;  but  that  the  day 
deponed  upon,  she  rather  thinks  there  wss 
none;  because,  she  believes,  at  that  time  the 
house  was  out  of  honey.  And  being  farther 
interrogate  in  liehalf  of  the  pannels,  deposes, 
That,  at  the  time  deponed  upon,  when  sbeesr- 
ried  up  the  fresh  water  to  her  roaster  to  drink, 
she  synded  the  bowl  with  water,  and  not  with 
broth  out  of  the  pot.  Depones,  That  the  not 
day  thereafter,  tne  bowl  was  synded  with  brotb 
out  of  the  pot,  and  ffiven  to  a  dog ;  and  that  it 
was  the  deponent  that  did  so  by  the  diredioa 
of  Elizabeth  Sturrock;  and  that  Elisabeth 
Sturrock  gave  her  no  reason  for  doing  so.  Far- 
ther depones.  That  she  took  the  bowl  fbr  csr- 
rying  water  to  her  master,  because  it  was  st 
hand ;  and  that  she  had  no  notion  at  that  tine 
of  her  master  being  poisooed,  nor  till  after  his 
death.  Being  interrogate  in  behalf  of  the  pan- 
nels, when  she  returned  from  the  sbeep^p- 
ping ;  depones.  That  it  Wfs  about  iiioe  at  oigbt 
Upon  which  being  again  interrogate,  bow  sbe 
came  to  depone  as  above,  that  Mrs.  Ogilvie  did 
not  once  visit  her  husband  in  the  afumooar 
answers,  That  was,  beeanse  she  was  told  so  by 
the  other  servants,  who  added.  That  her  marter 
did  not  want  Mrs.  Ogilvie  up,  ibr  fosr  of  dsisg 
her  harm.  Depones,  That  after  she  sa#  ber 
mistress  make  np  the  bowl  of  tea  in  the  break- 
fasting parlour,  as  aforesaid,  sbe  went  into  tJis 
kitchen,  and  made  up  the  fire,  before  sbe  fol- 
lowed bar  mistKBi  to  the  dossl^  M  aboved^r 
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pooed  tob.    CoMta  $m€tUut  paiet.    Ami  Hhm  it 
truth,  as  she  iJbail  amwer  to  God. 

(Signed)       Hbmrt  Hohb. 

Anirem  Stemartf  merchaDt  id  Alytli^  a|^ 
thirty,  marriod,  purg«d  of  malice  aod  partial 
cooDsel,  sworn  and  interrogate,  deponesy  That 
upon  the  evening  before  Mr.  Ogii? ie  of  East- 
miln  died,  being  a  Wednesday,  the  deponent 
was  at  the  bouse  of  Eastmiln,  when,  upon  his 
coming  into  the  house,  Mr.  Ogiivie  told  him, 
that  he  had  forbid  bb  brother  the  captain  the 
bouse,  on  account  of  suspicions  he  had,  that 
his  wife  was  too  much  taken  op  in  doing  things 
for  bis  brother  the  captain,  and  not  for  bimseif; 
and  that  at  the  same  time  he  mentioned  some 
dificrenees  be  bad  with  his  brother  concerning 
naoney-matters.    Depones,  that-  on  the  Mon« 
day  before  Eastmiln,  the  deponent's  brother-in- 
law,  died,  lieutenant  Ogilvie  (who  is  abore  de* 
signed  captain)  came  to  the  deponent's  house 
in  Alyth  on  horseback ;  and  that  the  horse  he 
rode  lielonged  to  Mr.  Ogilrie  of  Eastmiin. 
Depones,  that  on  the  day  thereafter,  being  the 
Tuesday,  Elizabeth  Sturrock,  a  former  wit- 
^  Dess,  came  to  the  deponent's  house,  and  bought 
some  things  for  the  family  of  Eastmiln :  that 
be  does  not  know  |bat  she  brought  with  her 
any  letter  for  lieutenant  Ogilvie ;  nor  does  he 
know  if  lieutenant  Ogilvie  gave  her  any  letter 
for  Mrs.  Ogilvie  the  iiannel.     But  depones, 
that  he  did  that  day  inform  lieutenant  Ogii  vie, 
that  he  the  deponent  was  to  be  at  Eastmiln 
neit  day.    Depones,  that  upon  the  day  there- 
after, be  accordingly  went  to  Eastmiln,  and 
before  he  went  off,  lieutenant  Ogilvie  delivered 
to  the  deponent  a  small  phial  glass  containing 
something  liquid,  which  he  Said  was  laudanum ; 
and  also  a  small  paper  packet,  which  he  said 
contained  salts;  and  that  the  morning  of  the 
day  preceding,  the  deponent  saw  the  lieutenant 
working  among  some  salts,  at  least  which  ap- 
peared to  the  deponent  to  be  salts,  which  were 
m  a  chest  belonging  to  the  lieutenant :  that  the 
phial  glass  was  round,^  and  knows  that  there 
was  another  phial  glass  in  bis  own  house  which 
was  square :  that  lie  is  positive,  as  be  has  al- 
rwuly  deponed,  that  one  phial  glass  was  de- 
livered to  him  by  the  lieutenant ;  and  cannot 
say,  with  certainty,  that  two  might  not  have 
been  delivered  to  him  by  the  lieutenant ;  but 
rather  thinks  be  got  only  one  ;  and  that  at  the 
time  when  the  above  particulars  were  delivered 
to  the  deponent,  the  lieutenant  desired  him  lo 
deliver  tbem  privately  into  Mrs.  Ogilvie's  own 
band  :  that  he  did  not  see  the  packet  made  up, 
nor  did  he  opeu  it  to  see  what  it  contained. 
Depones,  that  on  the  aforesaid  packet,  there 
was  a  letter  directed  for  Mrs.  Ogilvie  of  East- 
miln, which  latter  was  sealed  both  with  wax 
and  a  wafer ;  and  that  ronnd  the  packet  there 
was  a  loose  paper  of  directions,  in  what  manner 
the  laudanum  was  to  be  used.    Depones,  that 
when  he  came  to  Eastmiln  in  the  Wednesday 
.  afternoon,  he  was  carried  into  a  room  where 
old  lady  Eastmiln  was;  and  that,  within  a 
abort  time  thert«fter,  Mrt.  Ogilvie  the  paaiitli 


and  Miss  Clark  came  into  tho  room :  that,  tt 
the  desire  of  Mrs.  Ogilvie,  he  followed  her  up 
to  the  eastern  room,  where  Mrs.  Ogilvie  hav- 
ing asked  him.  If  he  had  brought  any  word  to 
her  from  the  lieutenant  ?  he  delivered  to  her 
the  several  particulars  above-mentioned,  which 
the  deponent  saw  her  immediately  put  into  a 
drawer  in  the  roob:  that  he  did  not  see  her 
read  the  letter  at  that  time ;  but  that  she  put 
the  whole  together  into  the  drawer :  that  soon 
theneafter  Miss  Clark  asked  the  deponent  what 
he  had  brought  with  him  jfrom  the  lieute* 
nant  to  Mrs.  Ogilvie  P  Or  if  he  had  brought 
any  thing  with  him  ?  tie  at  first  said  he  bad 
brought  nothing ;  -but,  upon  Miss  Clark's  press- 
ing  him  with  great  earnestness,  he  at  last  in* 
formed  her  of  the  particulars  be  had  brought : 
that,  upon  this.  Miss  Clark  said,  that  she  was 
afraid  Mrs.  Ogilvie  might  poison  her  husband* 
Depones,  that  soon  therearter  Miss  Clark,  ia 
presence  d'  the  deponent  and  the  old  lady,  de- 
sired Eastmiln  not  to  take  any  thing  out  of  hia 
wile's  hand,  except  at  the  table ; .  to  which  he 
answered.  That  he  would  not:  that  the  old 
lady  joined  with  Miss  Clark  in  desiring  East* 
miln  to  take  nothing  out  of  his  wife's  hand ; 
but  that  the  deponent  was  at  that  time  very 
much  displeased  with  both,  as  he  then  had  no 
suspicion  that  ^Mrs.  Ogilvie  had  any  design 
against  the  life  of  her  husband.  Depones,  that 
that  same  oight  he  heard  Mrs.  O^lvie  say,* 
that  she  lived  a  most  unhappy  life  with  her 
husband ;  that  she  wished  him  ^1f>ad ;  or,  if 
that  could  not  be,  she  wisht^d  herself  dead. 
Depones,  that  the  deponent  supped  with  East* 
miin  and  the  rest  of  the  family  that  night :  that 
he  then  appeared  to  be  in  his  ordinary  state  of 
health ;  but  that  sometimes  before,  that  same 
night,  he  told  the  deiionent  and  the  rest  of  the 
company  then  at  Kirfcton,  tliai  he  bad  awarfed 
or  fainted  on  the  hill:  that,  for  that  reason, 
he  could  drink  no  ale:  that,  upon  this,  they 
called  for  a  dram,  which  he  took,  and  there- 
after seemed  hearty,  and  in  good  spirits ;  and 
Eastmiln  then  said,  that  the  swarf  had  hap- 
pened to  him  on  the  hill  that  same  day.  De- 
Eones,  that  that  night  tlie  deponent  told,  that 
e  intended  to  go  off  from  Eastmiln  early  next 
day,  which  occasioned  their  getting  breakfast 
more  early  than  uaual :  that  Eastmiln  did  not 
breakfast  along  with  the  fiimily,  the  only  per- 
sons present  at  breakfast  being  Mrs.  Ogii  vies 
elder  and  younger,  Miss  Clark  and  the  depo* 
neut  being  then  only  present  :«that  Che  depo- 
nent saw  Mrs.  Ogilvie  making  a  bowl  of  tea, 
by  filUng  it  out  of  the  tea-pot,  and  putting 
sugar  and  milk  in  it ;  and  that  she  said,  in 
presence  of  the  company,  that  she  was  to  give 
it  to  her  husband;  who  was  then  In  bed ;  and 
that*  the  deponent  saw  her  go  out  of  the  room 
with  the  bowl  in  her  hand :  tiiat,  about  an  hour 
and  a  lialf  after  they  had  begun  to  break&st, 
they  were. told  that  Eastmiln  had  been  sud* 
deoly  taken  ill;  upon  which  Miss  Clark  im« 
mediately  run  up  to  the  room  in  which  he  was, 
and  soon  thereafter  returned  weeping,  and  tohl 
them,  that  Eattmiki  bad  got  a  bad  bieakiaft. 
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Depones^  that  the  deponent  immecliately  run 
«p  stairs,  where  he  toond  Eastmiin  ▼omiting' 
and  purging  violently ;  that  be  heard  him  say 
Ihat  he  was  all  wrong  within  ;  and  that  he  had 
got  what  would  do  bis  turn:  that  Eastmiin 
called  yery  much  for  drink:  that  they  of- 
fered him  milk ;  but  that  he  would  drink  no- 
thing but  water:  that  he  complained  much 
that  he  was  burning  within.  Deponcrs,  that  he 
BTOposed  to  Mrs.  Ogilviethat  a  surgeon  bhould 
oe  called  to  his  assistance,  to  which  she  would 
not  agree,  saying,  That  he  would  be  better : 
and  upon  the  deponent's  renewing  this  pro- 
posal, she  said,  she  would  not  for  any  money 
Ihat  a  sui^^eon  should  be  called,  as  the  con- 
sequence of  this  would  be,  to  gi?e  her  a 
liad  name,  from  what  Miss  Clark  had  said  of 
her:  that,*upon  this  the  deponent  told  Mrs. 

ailvie,  that  Mr.  Meik,  surgeon    in  Alyth, 
om  the  deponent  bad  recommended,  was  a 
discreet  person :    that  he  would  come ;  and 
Ihat  he  would    tell  none  but  her  what  he 
thoDght  of  him :   that  upon  this,  the  deponent 
left  her,  she  having  previously  agreed  that  Mr. 
Meik  should  come :    that  the  deponent  there- 
after set  out  on  his  journey  ;   but,  before  he 
had  got  far  from  the  house,  one  of  (he  "girls, 
whose  name  he  thinks  was  Robertson,  came  up 
to  him,  and  desired  that  Mr.  Meik  might  be 
Bent  with  all  haste :   that  after  supper,  the  de- 
ponent had  a  conversation  witli  Miss  Clark 
concerning  the  suspicions  she  had  of  Mrs. 
Ogilvie's  intentions  against  her  husband,  in 
which  the  deponent  proposed,  that  they  should 
cither  take  Mrs.  Ogilvie*s  keys  out  of  her 
pocket,  or  break  open  her  drawers  at  the  back, 
ID  order  that  they  might  satisfy  themselves,  if 
the  particulars  brought  by  the  deponent  were 
'  iioisoD  or  not ;  and  that  this  was  the  only  me- 
thod b^  which  mischief  would  be  prevented : 
Ihat  Miss  Clark  did  not  seem  to  agree  to  either 
of  these  proposals,  and  the  deponent  himself 
had  at  that  time  no  suspicion,  that  there  was 
any  foundation  for  Miss  Clark's  fears ;  and  the 
deponent  was  confirmed  in  this  opinion  from 
his  having  been  told,  by  the  old  lady,  that  she 
had  gone  up  to  the  room-door,  after  her  son 
and  daughter-in-law  were  in  bed ;   and  that 
there  was  then  more  kindness  between  them* 
than  usual.    Depones,  that  his  wife  had  fre- 
quently told  him,  before  the  death  of  Eastmiin, 
that  he  was  a  tender  man ;  but  that  he  never 
heard  of  his  having  been  troubled  with  violent 
vomitings,   or  purgings,  before  the  day  on 
which  he  died :  that  he  had  the  appearance  of 
a  tender  man ;  and  that  the  deponent  has  heard 
his  wife  say,  that  be  would  not  be  a  long  liver. 
Depones,  that  at  the  conversatiou  above-men- 
tioned at  KirktOD,  he  heard  Eastmiin  say,  that 
he  had  been  ill  of  a  cough  and  sore  breast ; 
and  that  for  some  time  past,  he  had  been 
thinking  of  writing  to  doctor  Ogilvie  at  Forfar, 
to  send  him  some  thin^ :   that  the  deponent 
hiughed  at  him  for  talking  in  that  manner,  and 
hid  him  take  a    dram.    'Depones,  that  the 
drawer  into  which  Mrs.  Ogilvie  put  the  parti- 
culani  daliverad  to  hereby  the  depootBt,  stood 


in  that  room  in  which  the  deponent  slept  that 
night.  Depones,  that  at  the  time  when  Alex- 
ander Ogilvie  the  deponent's  brother-in-law  ar« 
rested  the  corpse,  the  deponent  advised  lieute- 
nant Ogilvie  to  make  his  escape,  if  guilty ;  to 
which  he  answered,  That  pod  and  his  own 
conscience  knew  that  he  was  innocent.  De- 
pones, that  the  two  paimels  lived  at  the  boots 
of  Eastmiin,  from  the  time  of  Eastmiln's 
burial  to  the  time  that  Mrs.  Ogilvie  was  ap- 
prehended ;  and  that  for  some  time  after  tbe 
pannels  continued  to  live  there ;  but  bow  long 
he  cannot  say.  Depones,  that  Mrs.  Ogilvie 
had  been  blooded  the  day  before  Eastmiln's 
death,  or  the  day  before  that ;  and  that  sbe 
had  been  ill,  and  taking  dross  for  some  time 
before,  as  tbe  deponent  had  heard.  Causa 
scientia  patet.  And  this  is  truth,  as  he 
shall  answer  to  God.  And  at  reading  over  the 
oath,  depones,  that  at  the  time  when  lieuteaant 
Ogilvie  delivered  the  particulars  above-men- 
tioned to  the  deponent,  he  desired  him  to  pat 
them  into  Mrs.  Ogilvte'sown  hand  :  but  did  not 
mention  the  words  *  privately,'  or  *  by  herself;' 
and  that  his  reason  for  denying  at  first  to  Anoe 
Clark,  that  he  had  brought  any  parcel  from 
lieutenant  Ogilvie,  was,  l^cause  he  considered 
Miss  Clark  as  a  person  given  to  raise  disseatioa 
in  families;  and  because  that  he  had  been 
desired  by  the  lieutenant  to  put  the  particulars 
into  Mrs.  Ogilvie's  own  hand.  And  tliis  is  also 
truth.  (Signed)        And.  SxEWAaT. 

Geo»  fiaowN. 

James  Carnegie^  surgeon  iti  Brechin,  mar- 
ried, aged  about  40  and  upwards,  being  so- 
lemnly sworn,  purged  of  malice  and  partial 
counsel,  depones.  That  in  the  end  of  May  last, 
be  got  a  message  from  lieutenant  Ogilvie  tbe 
pannel,  with  whom  he  is  acquainted,  desiring 
him  to  meet  him  at  Colin  Smith's,  vintner  in 
Brechin :    that  the    deponent    having   gouc 
there;'  found  him  in  company  with  one  lieu- 
tenant Campbell  of  the  same  regiment,  and 
one  Mr.  Dickson :  that  lieutenant  Ogilvie  took 
the  deponent  aside,  ahd  told  him,  that  be  was 
troubled  with  gripes,  and  wanted  to  buy  some 
laudanum  from  him,  and  at  the  same  time  told 
him  be  wanted  to  buy  some  arsenic,  in  order 
to  destroy  some  dogs  that  spoiled  the  gsme : 
that  the  deponent  told  him,  that  he  was  na- 
certain  whether  he  could  furnish  him  with 
these  things  or  not;   hut  that  Be  should  look 
when  he  went  home :  that  the  deponent,  when 
he  went  home,  found  he  had  some  of  both,  and 
put  up  a  small  phial  glass  of  laudanum,  spd 
betwixt  half  an  ounce  and  an  ounce  of  afseoici 
both  which  he  delivered  next  day  to  tbe  lien- 
tenant,  after  the  deponent  had  dined  with  him 
and  lieutenant  Campbell  next  day  in  Smith's: 
that  lieutenant  Ogilvie  took  tbe  deponent  into 
another  room,  away  from  lieutenant  Campbelly 
when  he  was  to  receive  the  laudanum  and  the 
arsenic,    and    there   the   deponent   delivered 
them  to  him:  that  the  price  of  both  was  a 
shilling:    that  the  arsenic  was    pulverised; 
and  lieutenant  Ogilvie  having  asked  bow  ta 
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prepare  it,  the  depooent  gave  him  directions ; 
i>epone8,  that  be  had  sold  of  the  same  arseDic 
formerly  to  people  tor  poisonini^  of  rata,  and 
heard  that  it  had  the  desired  effect.  Depooes, 
that  he  has  beep,  accustomed,  when  he  sold 
arsenic,  to  take  receipts  from  low  people  i^ho 
bought  it,  bat  never  from  gentlemen  ;  and  as 
the  deponent  knew  lieutenant  Ogilvie,  and  had 
a  good  opinion  of  him,  the  deponent  did  not  ask 
a  receipt  from  him,  although,  when  the  lien- 
tenant  spoke  about  it  first,  the  deponent  said  to 
bim,  We  use  to  take  a  receipt  for  arsenic; 
that  the  lieutenant  answered,  See  first  if  you 
have  it:  adding  at  the  same  time.  Very  good. 
Depones,  that  he  got  his  arsenic  from  a 
druggist  in  Dundee ;  but  bow  long  ago  he 
cannot,  say,  there  being  a  small  demand  for 
arsenic  at  any  time.  Causa  scientue  patet. 
And  all  this  is  truth,  as  he  shall  answer  to  God. 
Depones,  that  he  wrapped  it  up  in  the  form  of 
a  pennyworth  of  snuff  under  three  paper  co- 
vers. Depones,  that  th^  arsenic  which  he 
sold  as  above  was  white  arsenic  Depones, 
that  be  cannot  take  upon  him  to  say,  from 
looking  at  arsenic,  wliether  it  be  arsenic  or 
not;  nor  can  he  say  from  the  taste,  for  he 
never  tasted  it ;  but  that  he  bought  this  as 
arsenic,^  had  the  name  .-marked  upon  it  upon 
the  package,  and  heard  from  those  he  sold  it  to 
that  it,  had  killed  rats,  as  above-mentioned. 
Depones,  upon  a  further  interrogatory,  tliat  he 
heard  of  Mr.  Ogiivie  of  Eastmiln's  death  after 
the  time  that  he  sold  the  arsenic  to  the  lieu- 
tenant. Causa  scientia  patet.  And  this  is  also 
truth,  as  he  shall  answer  to  God. 

(Signed) 

Alex.  Boswell.        Ja.  Carnegie. 

Lieutenant  George  CampMlj  of  the  late 
eighty -ninth  regiment,  unmarried,  aged  about 
twenty-two,  being  solemnly  sworn,  purged  of 
malice,  partial  counsel,  and  interrogate,  de- 
pones. That  he  has  known  lieutenant  Ogiivie 
the  flannel  these  five  years  past :  that  in  the 
beginning  of  June  last,  as  he  thinks,  the  paqnel 
cafied  for  the  deponent  at  Phin haven,  and  de- 
tired  him  to  go  along  with  him  to  Brechin, 
because  he  wanted  to  see  his  old  landlord  Wil- 
liam Finlay,  vintner  there :  that  they  accord- 
ingly went  to  Brechin,  and  put  up  at  Colin 
Smith's,  vintner,  and  the  pannel  called  tor 
James  Carnegie,  surgeon  there,  but  had  no 
conversation  at  that  time  apart  from  the  depo> 
neat ;  the  pannel  invited  Mr.  Carnegie  to  din - 
ner^  after  he  and  the  deponent  should  return 
from  the  fishing,  which  they  were  going  to  next 
day.  Antl  accordingly  he  came  to  dinner,  and 
the  pannel  and  Mr,  Carnegie  went  out  after 
dinner  to  another  room,  and  had  some  private 
cohfersation  for  some  iew  minutes,  and  then 
returned  back  to  the  deponent;  and  the  de|io- 
lient  and  tlie^  pannel  went  to  Phinhaven  that 
night,  it  being  Friday's  night;  and  he  staid 
with  the  deponent  Saturday  and  Sunday  nights, 
and  left  him  on  Monday ;  and  uu  the  Saturday 
after  the  deponent  beard  of  Mr.  Ogiivie  of 


Eastmiln's  death.    Causa  icientue  pcUi*    Ad4 
this  is  troth,  as  he  shall  answer  to  God. 
James  Ferguson.  (Signed) 

^  Geo.  CABfFBBLU 

Patrick  Dickson^  merchant  in  Brechin,  mar- 
ried, aged  sixty  and  upwards,  being  solemnly 
sworn,  purgecf  of  malice  and  partial  counsel, 
examined,  and  interrogate,  depones,  That  when 
(he  pannel  Mr.  Ogiivie  was  in  prison  at  Forfar^ 
the  deponent  went  to  visit  him ;  and  he  desired 
the  deponent  to  go  to  James  Carnegie,  surgeon 
in  Brechin,  and  talk  to  him,  that  he  might  not 
be  imposed  on  b^  any  body  ;  and  the  deponent 
accordingly  went  and  conversed  with  Mr. 
Carnegie,  who  informed  him  that  he  had  sold 
the  pannel  some  laudanum  and  some  arsenic, 
for  both  which  he  received  a  shilling ;  and  the 
deponent  returned  to  Forfar,  and  communicated 
to  the  pannel  what  Mr.  Carnegie  had  said; 
upon  which  the  pannel  seemed  to  be  under  some 
concern,  and  seemed  desirous  to  speak  tvith 
Mr.  Carnegie,  without  either  confessing  or  de- 
nying to  the  deponent  that  he  bad  bought  the 
arsenic,  for  he  had  only  acknowledged  buying 
the  laudanum  on  the  Saturday  before,  when  the 
deponent  had  been  with  him  in  prison;  and 
the  deponent  told  him  that  he  bad  some  busi- 
ness on  hand  which  hindered  him  to  send  Mr. 
Carnegie  to  him  ;  and  the  pannel  desired  tha 
deponent  to  tell  the  sheriff  that  he  wanted  to 
see  him,  to  amend  something  in  his  declaration 
with  regard  to  the  laudanum  which  the  pannel 
received  from  Mr.  Carnegie.  Causa  scientia 
pateL  And  all  this  is  truth,  as  he  shall  answer 
to  God.  '  (Signed) 

And.  Prinole.  Pat.  Dickson. 

Peier  Meik  surgeon  in  Alyth,  nnmarried| 
aged  about  twenty-seven,  hBing  'solemnlr 
sworn,  purged  of  malice  and  partial  connsel, 
examined,  and  interrogate,  depones.  That  upon 
the  day  that  Mr.  Ogiivie  of  Eastmiln  died,  the 
deponent  was  sent  for  as  a  surgeon  to  bim^ : 
that  he  was  dead  before  he  came,  as  the  depo- 
nent was  informed,  about  two  hours :  that  im- 
mediately upon  the  deponent's  arrival,  he  was 
carried  op  by  a  servant  to  Mrs.  Ogiivie  the 
pannePs  room,  where  she  was  sitting,  and  she 
appeared  to  be  in  great  grief  and  concern  for 
her  husband's  death,  and  desired  the  deponent* 
that  whatever  he  might  think  be  discovered  to 
be  the  cause  of  her  husband's  death,  that  ho 
would  conceal  it  from  the  world.  And  depones* 
there  was  nobody  else  present  with  the  depo- 
nent and  the  pannel  at  that  time :  that,  upon 
going  to  the  room  where  the  corpse  lay,  and 
afterwards  going  ont  of  the  house,  he  met  with 
Mr.  Ogiivie  the  pannel,  who  went  up  with  him 
to  the  room  where  the  corpse  lay,  and  appeared 
to  be.in  great  grief  and  concern  for  bis  brother : 
that  five  or  six  days  after,  he  wae  called  upon 
to  inspect  the  body  of  Eastmiln ;  and*  upon  in- 
specting it,  be  observed  the  nails  and  a  part  of 
the  breast  discoloured,  and  his  tongue  swelled 
beyond  its  natural  size,  and  cleaving  to  the 
roof  of  his  mouth,  and  no  part  of  his  tongue 
was  beyond  his  lips,  thoogh  it  did  come  out 
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since  yetterdav  dinner,  nor  wont  or  yon  com 
liere,  tho'  1  should  ne?er  eat  any  it  lyes  at 
your  door.  Your  brother  would  give  any  thing 
you  would  come,  for  God's  sake  come." 

Second  Letter. 

**  1  feceived  yours  just  now ;  I  sm  very 
glead  to  hear  that  you  went  safe  home,  no 
thing  could  give  me  greater  pleasure  then  to 
here  of  you  being  well ;  Mr^.  Spaden  was 
safley  deU?ert  of  a  daughter  last  night,  and  is 
in  a  very  good  way ;  Mr.  Spatlen  thought  it 
needless  to  write  you  as  I  have  wrote  you :  as 
for  that  you  wnte  me  about  any  body  clat- 
tring  any  noncens  you  need  not  be  afraid  of  that 
about  any  thing,  for  I  am  detrmind  not  to  mind 
any  thing;  we  shall  send  to  you  when  Willie 
and  Cbairele  comes  up,  but  in  the  mean  time  I 
think  you  may  send  one  Sunday  to  see  and  to 
let  ns  here  how  you  are ;  the  pain  will  not 
vrrite  for  me :  i  have  no  more  time  to  write, 
but  ray  best  respects  to  your  mother  is  all  from, 
— D*"  ^  yours  while,  Kstty  NaiiSn." 

**  Ghnkilrie  Weensday, 

Third  Letter. 

«D^Sf 

*'  I  reeved  yours,  and  as  you  propose 
coming  this  day  eight  days,  Mr.  Spalding 
thinks  it  proper  that  hi  runs  an  express  to^ 
Edinburgh  to  my  uncle,  which  I  think  very 
right,  and  till  you  heare  the  conaequance  there- 
of I  think  you  better  not  trust  any  writer, 
'Which  you  shall  hear  the  moment  the  express 
comes  back  ;  as  I  see  yon  mean  nothing  but 
ivhat  is  genteel,  you  may  expect  nothing  else 
at  my  hand,  and  tell  wee  see  you  heare  is  all 
'With  comp^  to  you  and  feamiiy— D'  S'  your 
most  humble  serv  Kbtty  Nairn." 

•'  Glenkilry,  Jan.  4,  1765." 

Addressed  on  the  back,  <*  To  Thomas  Ogilvy, 
esq.  of  £astfflilo." 

First  Declaration  bt  Katharine  Nairn. 

Forfar^  14  June,  1765.  In  presence  of 
George  Campbell,  esq.  sheriff- substitute,  Com- 
peared Katharine  Nairut  lawful  daughter  of 
the  deceased  sir  Thomas  Nairn  of  Dunsinnan, 
baronet,  and  relict  of  the  deceased  Thomas  Ogil- 
Yie  of  Eastmiln,  who  being  examined,  declares, 
That  lieutenant  Patrick  Ogilvie  was  at  East- 
mi  In  when  she  was  married  to  his  brother,  and 
continued  there  as  his  proper  residence  till 
'Within  these  three  or  four  weeks,  when  he  left 
same,  as  his  brother  and  he  did  not  agree. 
That  the  evening  Patrick  Ogilvie  left  Eastmiln, 
the  declarant  wrote  him  a  letter,  which  she  sent 
by  Elizabeth  Sturrock,  one  of  the  maid-ser- 
vants, to  Little  Forther,a8  8he  vl^s  going  there, 
at  least  about  a  gun-shot  from  Little  Forther  tor 
some  whisky  from  one  Robert Easson.  Declares, 
that  she  did  not  write  any  letter  to  said  Patrick 
Ogilvie  when  at  Glenkilrie,  nor  to  be  sent  him 
to  one  John  Spalding's,  nor  to  Glenkilrie.  De- 
clares, that  on  Tuesday  before  her  husband's 
4eath  she  was  sending  aald  Elizabeth  Sturrock 


to  Alyth  ititb  some  yam,  when  tht  ivrofte  k 
letter  by  her  to  deliver  to  said  Patrick  Ogitvle 
relotire  to  some  of  bis  shirts  she  had  ^etm 
mending  to  htm,  and  the  letter  was  directed  t» 
the  care  of  Andrew  Stewart,  and  that  ^ht  gdt 
no  return  by  Elizabeth  Sturrock;  hot  tbdt 
next  day  she  got  a  return  to  her  letter  by  saiil 
Andrew  Stewart,  a  merchant  in  Alyth,  whi» 
was  Coming  to  Eastmiln  however,  and  that  it 
was  the  afternoon  of  the  day  before  her  faii»- 
band  died.  That  Andrew  ^wart,  beshle  the 
letter,  broug^  her  two  doses  of  salts,  and  a 
small  phial  glass  with  a  little  laudanum ;  and 
that  the  letter  was  but  a  quarter  of  a  sheet  of 
paper,  containing  mostly  dureetions  aboot  cha 
salts,  and  how  much  of  the  laudanum  to  take  ; 
but  whether  the  letter  was  opened  or  sealed 
she  does  not  remember.  That  before  Pstrick 
Ogilvie  left  his  brother's  bouse,  she  asked  bios, 
any  time  lie  was  at  Alyth,  to  boy  for  her  and 
send  to  Eastmiln  two  dosea  of  salts  and  a  lUtJe 
laudanum,  as  she  slept  very  ill:  that  when 
Andrew  Stewart  delivered  the  letter,  she  read 
same,  being  only  a  direction  as  above,  and  after 
laid  the  salts  and  laudanum  into  a  dimwer,  till 
she  should  use  same ;  and  that  she  took  oo^ 
of  the  doses  of  salts  on  the  Friday  after  her 
hnsband's  death,  and  the  other  on  the  Satarday  ; 
and  on  the  Sunday  and  the  Monday  nights 
she  took  laudanum  each  night,  and  as  she  did 
not  use  the  whole  laudanum,  she  delivered  back 
the  glass,  and  the  remainder  of  laiidanam,  la 
the  said  Patrick  Ogilvie  on  his  return  to  East* 
miin,  after  his  brother's  death.  That  on  Thurs- 
day morning  the  sixth  of  June,  her  husband 
being  distrmed  the  night  before,  and  nuinj 
dajrs  preceding;  and  that  morning  be  com- 
plained of  a  shortness  of  breath,  and  that 
through  the  night  be  had  been  distressed  with 
it;  she  therefore  gave  him  bis  tea  in  bis  bed; 
and  that  when  the  rest  of  tbe  family  were  at 
their  tea,  she  filled  un  a  bowlful  for  ber  has* 
band,  which,  with  a  bit  of  hard  bisket  tnNa 
Dundee,  she  carried  straight  from  the  low 
room,  where  they  were  at  breakfast,  up  ataira 
to  her  husband's  room,  and  gave  him;  and 
that  aba  took  the  bisket  out  of  a  basket  stand- 
ing on  a  by- table  in  the  room,  aside  the  farailj 
then  sitting  at  breakfast ;  but  that  she  did  not 
go  into  any  closet  with  the  tea,  before  ipving  it 
to  her  husband :  that  she  never  heard  farom  her 
husband,  nor  any  person  else,  that  he  blamed 
the  tea  for  bis  iljness.  Declares,  that  Eliza* 
both  Sturrock  got  so  much  of  tbe  tea  Mr. 
Ogilvie  left,  as  be  did  not  drink  it  out,  and  alaa 
got  another  bowl  of  tea  after,  both  which  sbd 
gave  her  out  of  her  oi^  hands.  And  this  she 
declares  to  be  truth.  Kettt  Ooiltib. 

Gbo.Camfbsix.       John  Urb,  Clk. 

Second  Dbclasation  bt  KArasBiNk  NAnir. 

Forfar^  15  June,  1765.  '  In  presence  of  the 
said  George  Ckmpbell,  esq.  sheriff-substitale. 
Compeared  the  said  Katharine  JVJsim>  aliai 
Ogilvie,  who  being  re-examined,  declare^ 
that  before  the  Keotenaot  left  Eastmiln,  shft 
heard  him  say  that  he  had  totk  ildfis  wd 
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IftodMHHD  IB  a  idM  tb«t  bvlifoivlit  fr^HB  the 
S«fl- Indies,  ami  thai  ahe'  a«ifl  sbe  would  be 
obliged  to  him  for  a  little  of  tbeailti  and  leudi^ 
QUiii»  ee  the  bad  much  need  thereof. 

KsTTT  Ogilfib. 
Gbpj  Cim^BBiA.  JoBN  Urb,  Clkp 

FiRfT  Dkc'laration  bt  Pateicil  Oaavis. 

.  Forfar^  14  J une,  1765.  By  George  Camp- 
MU  ea).  aberilT-atibatJtute  of  Forfarabire, 
Coaapeared  Ueotenapt  Po/rtcft  Ogi/vie,  of  the 
ei|{^hty-aiDth  regiment  of  Iboti  who  beieg  exa- 
i^ieed*  d^ckrea.  That  so  liir  as  be  refnembers, 
liaceneto  this  eeoDtrjr  from  abrjCMul  in  Jaqaary 
laH,  tad  tbatbia  priecipal  reaideiioe  was  at  the 
Eaalmila  of  Gleoylla,  his  brother  Thomas 
Qgilfie's  boose,  Md  that  he  lefl  that  place 
aMot  three  weeks  ago.  .  That  the  reason  be 
left  it,  was  on  aeooont  of  some  dryness  betwixt 
hia  broiher  and  bimt  oecaaioaed  bysomeanr- 
miers  or  reports  in  the  ooantry ;  but  though 
these  bad  not  happened,  be.  waa  determined 
Wft  to  stay  longer  about  hia  brother's.  That 
aiaaa  leaving  aame  he  has  had  no  fixed  resi; 
dence*  but  has  been  going  about  seeing  his 
friends  and  old  acquaintances.  Declares,  that 
evening  he  left  his  brother's  house,  he  went  to 
Mr.  Sliaw's  boose  at  LitUe  Forther,  and  when 
willing  by  the  water-side  there  with  Oeorge 
Sibaw;  Elizabeth  StUfroek,  a  servant  of  bis 
brother  Thomas  Oirilvte*«,  brought  him  a  letter 
ftuitt  llrs.  Oi{ilvie  lus  brother's  lady,  the  cqn- 
tenia  of  which  were  desiring  him  to  return  to 
his  brother's  bouse;  aod  that  he  sent  a  verbal 
acasage,  be  waa  not  to  return  at  that  time,  as 
he  then  intended  going  the  length  of  baron 
Jfteid's  on  a  viait  Declares,  that  the  next 
day,  whsB  at  Little  Forther.  he  received  an- 
c^r  bttf r  from  his  brother  by  Jamea  Bfilhim, 
the  contents  of  which  were  to  the  same  purpose 
as  Mrs.  Ogilvle^s  which  James  Millam  knew. 
That  some  daya  after,  when  at  Glenkihrie,  he 
reoeived  another  letter  from  said  Mra.  Og^vie ; 
but  who  was  the  bearer  of  it  he  does  not  re* 
member,  nor  does  be  rensember  if  he  wrote 
aoy-aaewerto  that  letter.  Declares,  that  be 
waa  in  Alyth  the  Tuesday  before  his  brother's 
death,  when  he  received  a  ^ird  letter  from 
Mm.  Ogilvie  bv  the  ttforssaid  Elisabeth  Star- 
rpek,  but  to  which  he  returned  no  answer  in 
writing.  That  the  said  evening  of  Tassday, 
be  gave  to  Andrew  Stewart,  meichant  in 
Alyth,  hia  brother-in-law,  aamall  open  note,  bv 
way  of.  wrapper  or  direction  round  a  small 

Ipbial  glaaa  in  which  were  aome  dropa  of 
aadanum,  and  in  the  wrapper  two  doses  of 
aalta  folded  cloae  by  the  glaaa;  and  thai  the 
write  in  the  note  or  wrapper  properly  eonlained 
directiona  for  Mrs.  OgUrie  bow  to  use  the 
laadanom,  and,  so  far  aa  he  remembers,  was 
to  take  fourteen  or  fiAeea  drops  at  a  time. 
That  all  this  he  told  to  Andrew  Stewart,  and 
that  it  was  for  Mrs.  Ogilvie's  own  proper  use, 
and  to  delifer  it  to  nobody  else ;  but  did  not 
desire  him  to  do  it  privately,  or  to  let  nobody 
see  him  deliver  it,  only  deaired  him  to  be  aore 
to  deliver  it  to  herself.     Neither  did  he  delirer 


a  aeak^  let|er  to  Andrew  Stewart  at  the  time 
for  Mrs.  Ogilvie.  That  the  aaid  laudanum  and 
sfiju  he  brought  from  the  Basl-lndies  with 
him,  as  a  remainder  of  what  he  $iaed  when  hia 
health  was  bad  there,  and  on  his  paasage  bomci 
having  done  the  same  by  his  surgeon's  direc- 
tions both  at  land  and  aes.  And  this  he  de<» 
dares  to  be  truth.  Pat.  Ooilvib* 

Gbo.  Gampbbix.        Patrick  Obb,  Clk. 

John  Urb,  Witness, 

Second  Dbclaration  by  Patrick  Ooiltib. 

Forfar^  15th  June,  1766.  fiy  Georga 
Campbell,  esq.  sheriff- substitate.  Compeared 
the  said  lieateoant  Patrick  OgilDief  who,  being 
re-examined,  declares.  That  it  consists  with  hia 
knowledge,  tb^t  of  the  laudanum  he  sent  a# 
mentioned  in  his  last  declaration,  there  was  not 
above  thirty  drops  or  gutts  of  it  used,  so  far  as 
he  can  recollect,  from  the  <}uantity  he  aent^ 
and  what  remained  in  the  phial  glass  the  day^ 
af\er  bis  brother's  death.  That  the  declarant 
came  to  Eastmiln,  when  Mrs.  Ogilvie  returned 
him  the  glass,  and  the  remainder  of  laudanum 
therein,  and  which  he  Instantly  nroduces,  and 
is  immediately  sealed  up  with  toe  declarant'e 
own  seal,  anil  lodged  m  the  sheriff-clerk'a 
office.  And  that  when  the  declarant  delivered 
the  glaas  to  Andrew  Stewart,  he  shook  the  same 
to  him,  and  shewed  him  betwixt  him  and  the 
light  the  quantity  of  laudanum  therein,  who^ 
upon  looking  at  the  same  just  now,  must  be 
sensible  that  there  is  no  more  out  thereof  than 
about  the  quantity  of  thirty  gutts  aa  abofe;" 
and  that  Mrs.  Ogilvie  told  him  she  had  use^ 
about  that  ouantity,  and  also  made  use  of  the 
salts.  Declares,  that  within  these  two  weeks 
he  was  at  the  town  of  Brechin,  and  in  eom- 
pany  with  James  Carnegie,  surgeon  of  that 
place,  but  that  he  received  from  him  no  hioda* 
num  or  any  other  medicine  whaterer.  That 
when  he  was  at  Eaatmiln,  in  the  course  of 
cenversation  with  Mrs.  Ogilvie,  he  happened 
to  sav  that  he  had  some  salts  and  lauaanura^ 
that  be  used  when  at  the  East- Indies,  in  bia 
chest  at  Dundee,  which  would  be  very  soon  at 
Alyth ;  when  Mrs.  Ogilvie  desired  to  have 
some  of  both  salts  and  laudanum,  as  it  might 
give  her  real  when  uneasv,  and  could  not  pro- 
cure aleep.  And  thia  he  deobrM  to  be  truth.  ' 
Patrick  Orr,  Clk.  Pat.  Ooilvie. 

John  Urb,  Witness.         Qeo.  Campbbix* 

Mr.  Jama  Balfour  of  Pilrig«  sheriff-snbsti* 
lute  of  the  shire  of  Edinburgh,  aged  fifty  and 
upwards,  married,  who  being  solemnly  sworn, 
pnrgedof  malice  and  partial  counsel,  examined, 
and  interrogate,  and  two  declarations  or  exami* 
nations  being  now  exhibited  to  the  deponent, 
depones.  That,  at  the  desire  of  the  lord  advo* 
cate,  the  deponent,  upon  the  5j8od  of  June  last, 
went  to  the  laigh  council -house  of  Edinburgh, 
where  Petrick  Ogilvie  pannel  being  brought 
before  him  for  examination,  depones,  that  the 
dechvation  uow  exhibited  to  him,  signed  by  the 
deponent  and  the  said  Patriok  Oguvie  nannel» 
is  what  waa  emitted  by  the  panael  bej^e  the 
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deponent  'At  that  time :  that,  on  the  Monday 
thereafter,  the  deponent,  at  my  lord  advocated 
desire,  went  to  theToIboolb  of  Edrnborg^,  in 
order  to  examine  .Katharine  O^lvie  the 'Other 
pannel.  The  paper  now  exhibited  to  him,  and 
■isrned  by  him  More  William  Dnnbar  and 
John  Stewart,  both  writers  in  Edinbnrg^h,  wit- 
nesaea  aobacrtbing  thereto,  contains  a  faithful 
narrative  of  what  passed  on  that  occasion. 
CMusa-$cientia  paiet.  And  this  is  truth,  as  he 
ahail  answer  to  God.  (Signed)  Ja.  Balfour. 
tJiiLB.  Elliot. 

William  Dunbar,  writer  in  Edinburgh,  -aged 
94,  unmarried,  who  being  solemnly  sworn, 
purged  of  malice,  partial  counsel,  examined, 
and  interrogate,  depones,  That  the  examination 
of  Patrick  Ogtl?ie  pannel,  mentioned  in  the 
deposition  of  the  preoMting  witness,  was  emitted 
in  the  deponent's  presence,  and  be  saw  the  aaid 
pannel  and  the  sheriff-substitute  subscribe  the 
same.  Another  paper  being  exhibited  to  him, 
containing  what  passed  oa  the  examination  of 
Mrs.  Ogilf  ie  pannel,  by  Mr.  James  Balfoar, 
sheriff-substitute  of  the  shire  of  Edinburgh,  in 
tbeT^lbooth  thereof,  depones,  That  the  said 
paper  contains  a  faithful  account  of  what  passed 
on  that  occasion;  and  that  the  deponent  is  a 
iignin^  witness  to  the  said  James  Balfour's 
fuhscription  thereto  annexed.  Cama  teientis 
patet.  And  this  is  troth,  as  he  shall  answer  to 
God.'  GiLB.  Elliot.     Will.  JDumbar. 

The  two  Pnpers  before  deponed  to  were  read 
to  the  Court  and  Jury,  and  the  tenor  thereof 
^llowi : 

Edinburgh,  the  82d  day  nfjune^  1765  yean. 

In  nreMnoe  of  Mr.  James  Balfoar  of  Filri? , 
fheriff-substitaie  of  the  shire  of  Edinburgh, 
^mpeared  Patrick  Ogil?ie,  late  of  colonel  Moiw 
lis's regiment;  and  b«ng  interrogate.  Whether 
lie  sent  any  salts  to  Mrs.  Ogilvie  of  Eastniln, 
Jbis  sister,  or  any  medidne,  or  any  thing  wrapt 
up  in  a  paper?  Kefoses  to  answer  this  question. 

Being  interrogated.  Whether  be  was  in  use 
|o  takeiaudaoom  and  purging  salts  in  one  and 
the  same  day  for  his  heslth  ?  Answets,  That 
Jie  was  not. 

Bein^  intervogated.  Whether  be  had  in  his 
possession  a  bottle  of  landaonm  during  his  Toy« 
age  home  from  the  East -Indies?  He  refuses 
|p  answer  this  question. 

Being  interrogated,  How  many  gntts  or 
drops  of  latidanom  be  was  in  use  to  take^  at  a 
dose  ?  He  refuses  to  answer  this  question. 

Being  interrogated.  Whether  laudanum  was 
in  use  to  bind  or  loose  him  while  at  sea  ?  He 
refuses  to  nnswer  this  question. 

Bc4ttg  interrogated.  What  was  the  bulk  of 
each  dose  sf  salts  he  took  ?  Refuses  to  answer 
this  qoestioB. 

Being  interrogate,  Whether  he  sent  a  bottle 
to  tbe  said  Mrs.  Ogilvie  by  the  hands  of  Andrew 
Stewart?  and  whether  he  told  Andrew  8tewart 
that  there  were  salts  along  with  the  bottle? 
J^ases  lo  ans#er  this  Question. 

^IHyiletrogafed,  What  was  the  nature  of 


the  surmises  vnd  repoits,  wbwb  oecaaioBcd  r 
dryness  betwixt  him  and  his  brother  BasHmln  f 
He  refuses  to  answer  this  question. 

Being  interrogated,  What  were  the  coelente 
of  any  letters  sent  to  him  by  the  said  Mn. 
OgilTie,  after  that  the  dedaraat  had  left  hk 
brother's  house  this  summer?  and  what  were 
the  contents  of  the  answers  be  made  to  them  F 
Refuses  to  answer  this  question. 

Being  interrogated,  When  he  first  beard  ef 
his  brother's  ilhiess,  and  from  whom  ?  Rcliisan 
to  answer  this  question. 

Being  interrogated,  Whetlier  he  had  aaj 
conversation  with  his  mother,  or  any  of  the  Ih- 
mily,  or  in  the  family,  as  to  the  nature  of  his 
brother's  distemper,  or  cause  of  his  death  ?  Re* 
fuses  to  answer  this  question. 

Beiuginterrogated,  Whether  he  slept  in  th# 
bouse  of  Eastmiln  after  his  brother's  death  ? 
for  how  many  nights,  in  what  room,  and  who 
slept  in  the  room  with  him  ?  He  refuses  to  an* 
swer  any  of  these  questions. 

Being  interrogated.  In  what  room  the  said 
Mrs.  O^ivie  slept  during  tbe  nights  between 
tbe  death  and  burial  of  her  husband  ?  He  re* 
fuses  to  snswer  this  question. 

Being  interrogated,   Whether  he  did  ever 
send  for  any  medicines  from  one  I>oagal,  « 
surgeon  in  fiLerriemoirP  or  did  ever  hear  mt' 
body  send  for  any  medictnea  irom  him  f   M^ 
refuses  to  answer  this  question. 

Being  interrogated,  Whether  he  has  had 
any  oonversation  with  any  of  bis  brother's 


vants  concerning  the  circumstsnoes  whieh  hap* 
pened  on  tbe  day  of  his  brother's  death  f    fie 
declines  answering  this  question. 
Being  interrogate,  Whether,  while  he  was  in 


the  nrison  of  Forfar,  he  sent  any  messages  by 
word  or  writing  to  the  said  Mrs.  Ogilvie'^?  file 
refuses  to  answer  this  question. 

Being  interrogated,  Whether  he  is  acqnaiat- 
ed  with  one  Mr.  Carnegie,  a  surgeon  in  fire- 
chin  ?  or  whether  he  ever  boo^ht  any  nsedi* 
cines  or  poison  from  the  said  Mr.  Carnegie  f 
He  reAises  to  answer  this  question. 

Being  interrogate.  Whether  he  reoolleels 
what  time  hia  deceased  brsther  wss  married  f 
Answers,  He  doqs  not  recollect  just  now. 

Being  interrogated.  Whether  he  the  de* 
clarant  was  present  at  the  marriage?  AnswerSp 
That  he  was. 

Being  interrogated.  Whether  he  was  ac- 
quainted with  tbe  said  Mrs.  Ogilvie  befofe  her 
marriage  with  his  brother  ?  Answers,  That  he 
was  not. 

Being  interrogsted,  Whether  be  sbeolotelw 
reiiises  to  answer  the  above  questions,  wbidi  it 
is  said  above  he  refuses,  or  declines  to  answer  f 
or  whether  he  declines  at  present  to  answer 
them  ?  He  now  answers.  That  he  absololely 
releses  to  answer  theni  to-night ;  but  he  does 
not  know,  whether  he  may  hereafter  answer 
some  of  them  or  not. 

And  being  interrogated.  Whether  he  iodiMe 
to  give  any  reason  for  this  refund  ?  Answers^ 
Tlwt  he  does  not  think  it  neoesury  to  give  •mf 
reasons. 
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J^  Inud  and  Mwrder* 

DeelcratioB  and  Aotwers  were  emitted 
in  presence  of  William  Duober  and  William 
Campbell^  wrilen  in  Edinburgh. 

Ja.  Bauoob.     Pat.  Ogilvie. 

^inhurgh^  the  34f  A  day  of  June  1765  ytars. 

In  presence  of  Mr.  James  Balfour  of  Pilrigf, 
advocate,  sheriff-sobetituteof  this  sberiffJomof 
Edinbufff b,  Compeared  Mrs.  Katharine  Naintj 
widow  ot  the  deceased  Thomas  Ogilvie  of  Bast- 
miln ;  and  a  copy  of  two  several  Declarations 
emitted  by  her,  upon  the  14fth  of  June  instant, 
before  George  Campbell,  cs^.  sheriff-eubstitute 
of  Forfar,  and  subscribed  pf  this  date  by  the 
said  Mr.  James  Balfour,  being  read  over  to  her, 
she  was  asked,  If  there  was  any  thing  in  the 
said  Declarations  which  she  now  desired  to 
correct  or  alter  ?  She  refused  to  answer  this  or 
any  other  question  pot  to  her,  having  been  so 
advised  by  her  friends  and  counsel :  and  the 
following  questions  were  separately  put  to  her. 

In  what  drawer  and  in  what  room  in  the 
bouse  did  she  put  the  medicines  and  letter 
which  were  delivered  te  her  by  Andrew  Stew* 
art,  the  day  before  her  husband's  death? 

Did  she  read  the  letter  f  What  were  the  con- 
lente  ?  Has  she  the  letter?  or  how  has  she  dis- 
posed of  it? 

By  whose  advice  did  she  order  the  above 
medicioes  to  be  sent  to  her  ? 

What  was  her  ailment?  Did  she  mention 
such  ailment  to  any  in  the  family  ?  Did  she 
mention  her  ailment  to  lieutenant  Ogilvie?  If 
■be  did,  how  came  she  to  take  bis  advice  about 
ber  health  ? 

Did  she  sleep  with  her  husband  the  night  be- 
ibre  her  death  ?  When  did  she  first  see  and 
■peak  to  him  next  morning,  the  6th  of  June? 

Was  she  in  ui^e  te  give  him  tea  in  his  bed  ? 
Did  he  desire  tea  that  morning  ?  Did  any  body 
see  her  make  the  tea  and  fill  the  bowl  for  her 
husband  ?  Did  she  carry  up  the  tea  from  the 
niace  where  it  was  made  straight  to  his  room  ? 
Did  he  refuse  or  shew  any  unwillingness  to 
take  it  ?  Did  she  give  any  of  the  tea  which  her 
busband  had  drunk  to  any  other  person  ? 

Did  any  body  propose  sending  fbr  a  surgeon 
when  ber  husband  was  taken  ill  ?  Did  she  op- 
pose the  surgeon  being  sent  for  ?  And  what 
was  the  reason  for  so  doing  ? 

Where  did  she  sleep  from  the  time  of  her 
husband's  death,  till  the  time  of  her  commit* 
inent  to  the  prison  of  Forfar  ? 

Where  did  lieutenant  Ogilvie  sleep  during 
that  time? 

How  many  letters  did  she  write  to  lieutenant 
Ogilvie  from  the  time  iJL  was  dismissed  from 
ber  husband's  family  ?  If  she  sent  any  letters, 
aiention  how  many,  by  whom  sent,  and  to  what 
places  sent,  and  what  were  the  contents,  and 
what  answers  she  received.  Docs  she  know 
what  is  become  of  these  letters  and  answers  ? 

To  all  and  each  of  which  questions,  put 
separately  to  her,  she  refused  to  give  any  an- 
swer.* And  further  refuses  to  adhibite  her  sub- 
acription  hereto. 


A.  D.  1168. 
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In  witDCMi  wbereof,  the  saM  Mr.  James  Bal- 
four,  William  Dunbar,  writer  in  Edinburgh, 
and  John  Stewart,  writer  there  and  hereof, 
have  adhibited  their  subscriptions,  time  and 
place  foresaid.  (Signed) 

Witoesses  Ja.  Baltoub. 

WiLUAM  Dunbab. 

John  Stbwabt. 


Jam«f  JH'JTsfijrte,  aeisiaii- clerk  of  Glenylla, 
aged  forty  years,  iziarried,  who  beinjr  solemnly 
sworn,  purged  of  malice  and  partial  counsd, 
examined,  and  interrogate,  depones,  That  soma 
time  after  the  late  Eastmiln's  death,  the  depo* 
nent  was  in  the  house  of  Eastmiln,  where. 
Alexander  .Ogilvie,  brother  of  the  late  East- 
miln, likewise  #as  :  that  he  saw  the  said 
Alexander  Ogilvie  have  several  papers  in  hia 
hand,  one  of  which,  he  said,  he  was  to  send  to 
Forfar,  as  it  might  be  evidence  against  Mrs. 
Ogilvie  the  pannel ;  and  that  the  deponent 
looked  at  that  paper,  and  saw  that  it  was  in  the 
form  of  a  letter  without  asubacription ;  but  the 
deponent  did  not  read  it,  nor  hear  it  read :  and 
a  letter  libelled  upon,  beginning  D^  Captoin, 
and  indorsed  on  the  back  by  the  names  o€ 
George  Spalding  and  George  Campbell,  being 
now  exhibited  to  the  deponent,  he  deponsBp 
that  he  cannot  now  say  positivel  v  whctner  or 
not  that  is  the  letter  shewn  to  him  by  Alexander 
Ogilvie  as  aforesaid;  but  thinks  tt  is  like  it. 
Cau$a  tcientia  jMUet,  And  this  is  truth,  as  hf  * 
shall  answer  to  God.  (Signed) 

Ann.  Primolb,  Ja.  M*Kenzie, 

Jamee  Millam^  tocksman  of  the  Eastmiln  off 
Glenylla,  aged  thirty- six  years,  married,  and 
bein^  solemnly  sworn,  purged  of  malice  and 
partial  counsel,  examined,  and  interrogate,  de« 
pones,  That,  during  the  late  Eastmiln's  illnesa^ 
upon  that  day  on  which  he  died,  the  deponenl 
was  sometimes  in  the  room  wUh  him,  particu* 
larly  about  two  o'clock  in  the  afternoon,  whea^ 
the  deponent  asked  the  late  Eaatmiln,  bow  h^ 
was  ?  To  which  Eastmiln  answered.  That  ha 
was  very  ill:  and  the  deponent  further  asked 
biro.  What  he  thought  was  the  matter  witb 
him?  To  which  Eastmiln  answered,  I  am 
gone,  James,  with  no  less  than  rank  poison  I 
Causa  tcieniia  patet.  And  this  is  the  truth,  sf 
he  shall  answer  to  God.  (Signed) 

And.  Primgls.  Jambs  Millam. 

George  Spalding  of  Glenkihrie,  aged  thirty 
and  upwards,  who  being  solemnly  sworiK 
pur^^ed  of  malice  and  partial  counsel,  examine^ 
and  interrogate,  depones.  That  he  is  aiarried  to 
a  sister  of  Mrs.  Ogilvie  the  pannel,  and  baa 
had  frequent  occasion  of  seeinff  Mrs.  Ogilvie'f 
hand-writing;  and  a  letter,  without  a  subscript 
tion,  beginning  D'  Captein,  and  indorsed  on 
the  back  by  the  subscriptions  of  George  Spald* 
ing  and  George  Campbell,  being  exhibited  to 
the  deponent,  he  depones,  that  be  thinks  that 
letter  is  of  the  hand- writing  of  Mrs.  Ogilvie 
the  pannel ;  but  cannot  be  quite  positive,  as  he 
has  seen  her  write  sometimes  better,  and  some-^ 
times  worse,  according  as  h^  pen  was.    Csms 
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MMoUie  patit.    And  this  is  trulb,  as  hi  ibtll 
answer  to  God.  (Signed) 

AMD.  P&WOLB.  GbO.  SpALOINO. 

Alexander  Lindu^,  late  servant  to  the  de- 
ceased Thomas  O^Uvie  of  Eastmiloy  aged 
twenty-one,  unmarried,  who  being  soleronlv 
sworn,  purged  of  malice  and  partial  counsel, 
examined,  and  interrogate,  depones.  That  he 
came  to  be  a  serrant  at  Eastmiln  about  six 
o'clock  of  the  morning  of  that  day  on  which 
Eastmiln  died :  that,  abont  nine  o'clock  that 
moniiog,  he  saw  Mrs.  OgilTie  the  nannei 
standing  in  a  olooet  op  stairs  between  the  two 
bed-fooms :  that  the  deponent  was  going  vp 
to  the  garret  to  take  down  a  wheel :  that  the 
door  of  the  closet  was  open ;  but  the  deponent 
did  not  go  into  the  closet ;  and  that  he  did  not 
then  observe  any  thing  that  Mrs.  Ogilvie  was 
doing,  nor  that  she  had  any  thing  in  £sr  hand ; 
aad  that,  when  the  deponent  went  up  to  the 
garret,  Mrs.  Ogilvie  called  up  to  him  not  to 
wailk  over  the  closet  for  fear  of  shaking  down 
seoMtbing.  Oenones,  that  when  be  was  in  the 
garret,  he  saw  Anne  Sampson  standing  at  the 
atair-bead,  near  the  doset  where  Mrs.  Ogilvie 
was.  Cmua  teientia  paUt,  And  this  is  tnitb| 
at  be  shall  answer  to  God.  (Signed) 
And.  Primolb.  Aux.  Londsat. 

His  Miyesty's  Advocate  declared  be  con- 
^nded  his  Pfoof. 


The  following  Witnesses  were  adduced  by 
Ibepannels,  for  proving  tbeir  exculpation. 

Xu/  of  WUnei$€$  ninunoned  for   Katharine 

Nairn. 


Th(S 


so  narked  *  were  exaoiined. 


1  *  George  Spalding  of  Glenkilrie. 
%  Andrew  Stewart,  merchant  in  Alyth, 

3  Martha  Ogilvie  bis  wife. 

4  Lieutenant  George  Campbell,  late  of  the 

89th  re^mentof  foot,  at  Phiuhaven. 

5  Patrick  Duskion,  merchant  in  Brechin. 

6  Colin  Smith,  vintner  there. 

7  James  Rattray  of  Kirkhillocks. 

8  Anne  Robertson  his  wife. 

9  Alexander  Lindsay,  late  servant  to  the  said 

deceased  Thomas  Ogilvie  of  Eastmiln. 

10  *  George  Campbell,  esq.  sheriff-sabati- 

tute  of  the  county  of  Forfar. 

11  John  Ure,  sheriff-clerk  of  Forfiir. 

.19  Pcrgns  Fergusson,  in  Kirkton  of  Glenylla. 
IS  *  Margaret  Rait  his  wife. 

14  *  James  Millam,  tacksman  of  th,e  East- 

miln of  Glenylla. 

15  IHvid  Spalding  of  Whitehouse. 

16  Isobel  M*&enzie,  widow  of  the  deceased 

Thomas  Ogilvie  sometime  of  Eastmiln, 
and  mother  of  the  said  last  deceased 
Thomas  Ogilvie  of  Eastmiln. 

17  David    Watson,   miller   at  Eastmiln   of 

Glenylla. 

18  Thomas  Farquharson,  eldest  son  of  Paul 

Farqubarson  of  Persie. 

19  Jolm  Farqubarson  at  Formall. 


90  Gilbert  Ramsay,  aui^geon  in  Cmipar  of 

Angus. 

91  *  Jean  Wallace,  servant  to  Georg]!^  8§aM^ 

ingof  Glenkilrie. 
99  *  John  Peterson,  son  of  James  Paterson, 

in  Clock noca tor  in  Glenylla. 
93  Andrew  Paterson,  also  son  of  said  Jamea 

Paterson. 
84  *  Margaret  Paterson,  daughter  to  tbasaii 

James  Pateraon. 
95^  Katharine  Fergusfon,  daughter  of  Feiyus. 

Fergusson,  in  Kirkton  of  Glenylla. 

96  Ja.  M^Kenzie,  schoolmaster  at  Glenylla. 

97  Jamea  Ooogal,  surgeon  in  Kerriemnir. 

98  *  Elisabeth  Fergusson,  spouse  to  Joha 

Bresack^porti^er  of  Invercaritjr. 

99  Alexander  UobeKson  at  Binzeau. 

80  Alexander   Ramsay    at    Bridge-ao4    of 

Lintrathen. 
31  Janet  irons,  spouse  to  WilUan  Glass  al 

Burnside  of  St.  Martin's. 
39  *  Isobel  OoM^las,  at  Wardhead  of  ForaaalL 
33  Mr.  James  Warden,  schoolmaster  al  Aly  III. 
84  Patrick  Ramsay  at  Achmuir. 

35  *  Thomas  Jadk»  tenant  in  Kirktim  of 

Glenylla. 

36  Thomaa  Ogilvie,  in  Little  Kenny. 
87  John  Ramsay  of  Kmalty. 

38  Jamea  Manson,  servant  to  Colin  Smithf 

vidtncr  in  Brechin. 

39  Thomas  Morgan,  vintner  in  Dundee. 

40  Heten  Knight,  bis  servant. 

41  Helen  Sinclair  spouse  to  Robert  Dow  ia 

Dundee. 
49  Charlea  Farqabaraon,  watchmaker  tbemt 

43  Patrick  Ogilvie,  shipmaster  there. 

44  James  Kay,  jun.  mariner  there* 

46  James  Dickson,  stabler  at  Cowgate- Head 
of  Edinburgh. 

46  Robert  Heron,  shoemaker  there. 

47  John  Gardiner,  stabler  there. 

48  — -  Gardiner,  his  wife. 

49  Anne  Younger,  SDOuae^oCbarlesRanasy, 

barber  in  Edinnureh. 

60  David  Murray,  atabter  there. 

51  Joeeph  Baron,  porter  at  the  foot  of  Mer- 
lin's-Wynd,  Edinburgh. 

59  Christian  Ogilvie,  bis  wife. 

53  Andrew  Murison,  maeer  to  the  Cmut  of 

Justiciary. 

54  ...»  Murison,  bis  wife. 

55  Robert  Gibb,  ooachmaster  in  Cannongate- 

Head. 

56  Mary  Dallas,  his  wife. 

57  Hioosaa  Miller  of  Barskimming,  esq.  hia 

majesty's  advocate. 

58  John  Davidson,  writer  to  the  signet. 

69  Mrs. ' Hay,ttfjdow  of——  Cutbbeit 

ofCasHebiU.  "' 

60  Donald  Farquharson,  cadie  or  oouacil« 

post,  and  residenter  in  Edinburgh. 

61  John  Laing,  journey  man  wright,  foot  of 

Old  Assembly  Close,  Edinburgh. 
69  Francis  Shaw,  oarpenter,  son  m  Dancaa 

Shaw  at  Cortachie. 
63'  — —  Robertson,  son  of  John  Robertson  of 

Cray. 
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—  FarquhtraoD,  wife  of  — ^  Wallaoey 
porter  and  indweller  in  Ediobargfb. 

65  John  FarqtiharsoD,  some  time  in  Sbdthie^ 

DOW  in  ground  Of  Dirie. 

66  Elizabeth  8turrock,  lateserYanttolbed«-  , 

ceased  Tboibas  Ogliyie  of  Eattmiln. 

67  Anne  Sampson,  late  aerrant  to  theaaid  d«- 

oeaaed  TbornUB  Ogilvie. 
6i  Dr.  Robert  Menzies,  phTaician  in  Coopar 
In  Fife. 

69  -^—Moir,  wife  of  tiie  said  Dr.  Robert 

Menzies. 

70  — —  Hay,  relict  of ——Bruce  of  Baii- 

zeau. 
tl  George   Rodger,  sawyer  of  Jlmber   in 

North  Leitb. 
7S  John  Rodtfer,  his  aon. 

73  Mri.  Sarah  Yoang,  late  boarding-miatreBs 

in  Edinbargh,  now  in 

74  James  Rattray,  porter   or  workman  in 

£diabni|rb. 

75  Margaret  Spalding,  his  spouse. 

76  Anne  Rattray,  spouse  to  Alexander  Ogil- 

Tie,  brother  to  the  aaid  deceased  Thomu 
Ogilvie  of  Eastmiln. 

77  Thomas  Black,  late  sargeon  in  Dundee, 

noi^  in  Perth. 

78  Mr.  James  jSill,  preacher  of  the  gospel, 

residing  at  Wester  GoWrdie. 
t9  John  Sword,  merchant  in  Edinburgh. 

80  John  Ballantyne  in  Kirktou  of  Glenylla. 

81  John  Shaw,  tenant  in  Downie. 

82  James  Rob,  tenant  in  Tullicb. 

83  John  Farquharson  at  Dikehead,  in  ground 

ofDirie. 

84  *  James  Scott,  late  druggist  in  Edinbttirgh, 

now  in  Alloa. 

85  Dr.  James  Christie,  late  of  Keith. 

86  Cteorge  Jafihiy,  writer  in  Edinburgh. 

87  James  Smith,  writer  in  Editiburgh. 

88  Anne    Cameron,    spouse   to    Alexander 

McGregor,  stabler  there. 

89  Henry  Walker,    late   servant  to '  Peter 

Fyfe,  stabler  in  Edinbnnrh. 

90  Jean  Haig,  widow  of  John  Allan,  baker  in 

Edinburgh. 

91  Charles  Stewart,  taylor  in  Edinburgh. 
99  John  Armstrong,  writer  there. 
93  Francis  Carlyle,  writer  there. 
9^  John    Fenfon,   journeyman    paigter   in 

Edinburgh. 

95  James  Rae,  writer  in  Edinburgh. 

96  John  Pearson,  writer  there. 

97  James  Corrie,  writer  there. 

98  James  Harrower,  writer  there. 
09  Gilbert  Stewart,  writer  there. 

100  Janet  M*Laus;hlan,  servant  to  John  Gil- 

loch  in  Dalnakebock. 

101  Isobet    Robertson,    wife    of   Alexander 

M*K«nz1e  in  Inreredry. 
103  Betbta  Nairn,  spouse  to  George  Spalding 
ofGlenkilrie. 

103  Dr.  Adam  Austin,  physician  in  Edinburgh. 

104  Dr. Clerk,  physician  in  Edinburgh. 

105  Dr.  Stewart  Threipland,  physician  there* 

106  John  Scott,  son  to  Du  Jvilies  Sedtty  oby- 

ndanr  in  Alloa, 


107  Jaiaes  Carnegie,  snrgednin  Brecbtn. 

108  Mrs.  Margaret  Murray,  relict  of  ArebibaMI 

Eagle,  ^eed-mercbant  in  Edinbdrgb. 

.  The  List  of  Witnesses  summoned  for  lieit- 
tfnant  Patrick  Ogil  vie  is  th&  same  aa  the  above, 
with  the  ombsioD  of  the  lOBib. 

N.  B.  The  List  of  Witnesses  sammoiied  for 
the  Proseeotor,  the  List  of  Assiite  given  out  in 
the  Indictment,  and  the  List  of  Witnesses  sum- 
moned for  the  PannelBy  am  Hot  engrossed  hi 
the  Record. 

Oettrge  Spaldmg  af  GlenkHrie,  aged  30  and 
upwards,  married,  who  bein|^  aolemnly  sworn, 
purged  of  malice  and  partial  eoonse),  -exa- 
mined, and  interrogate,  depones.  Thsit  in  Fe- 
bruary last,  he  Wrote  a  letter  to  the  lady  Nairn, 
Creasing  her  ladyship  that  infeftment  shouM 
e  taken  ia  favour  of  Mrs.  Ogilvie  of  Easfmlla, 
upon  her  ooatraet  of  marriage,  becaiise  her 
husband  Eastmitb  appeared  to  be  in  a  bad  state 
of  health.  Depones,  that  for  some  years  past, 
Eaatmiln  appeared  to  -him  to  be  Ih  an  illdlffb^• 
ent  atale  of  health,  oomplaiaing  often  of  a  heart- 
cholic,  or  a  pain  in  his  stomach,  attended  with 
a  abort  cough,  which  was  not  continual,  bnt 
which  seldom  left  him.  Depones,  tint  ha 
wore  a  plaiden  jacket,  and  a  belt  round  hfk 
middle,  much  broader  than  ever  he  aaw  an^ 
other  wear,  with  lappets  of  leather  hanging 
down  his  haunches :  that,  upon  his  marriage, 
he  took  off  these  happings.  Depones,  that 
before  he  got  the  said  broad  belt,  be  wore  k 
striped  woollen  night^cape  upon  his  breast,  the 
lower  end  of  which  reached  near  his  breeches; 
but  never  observed  him  wear  it  after  he  got  tha 
belt  Depones,  that  about  six  years  ago,  tha 
deponent  was  told,  that  Mr.  C^ilvie  of  Eaat  • 
miln  had  an  ulcerous  fever ;  after  whieh  tiia 
deponent  aaw  him  freqnenily,  but  never  aa^ 
him  look  so  well  as  formerly.  Depones,  that 
the  old  lady  Eastmiln  told  the  deponent,  that 
her  son  Eastmiln  was  about  40  yeara  of  age 
when  be  died.  Depones,  that  Eastmiln  wai 
married  the  30th  day  of  Jannary  last.  De- 
ponesj  that  when  Eastmiln  was  complaining  tX^ 
the  saiil  pain  of  his  stomach,  in  the  deponent's 
house,  he  the  de|K>nent  has  frequently  given 
him  a  dram  to  comfort  him  ;  and  particularly 
a  little  before  Eastmiln's  marriage,  Eastmiltl 
being  ill  of  the  aaid  disease  in  the  deponent'^ 
house,  he  got  hot  ale  and  whiskey,  with 
a  scrape  of  nutmeg  in  it,  and  was  put  to  bed 
without  any  supper.  Depones,  that  he  doei 
not  certainly  know  how  old  Mrs.  Ogilvie  th^ 
pannel  is,  but  believes  her  to  be  about  twenty^ 
one.  Cattta  gcientim  patit.  And  this  ii 
truth,  as  he  shall  answer  to  God. 

(Signed)        Qboaoe  SpaldiM. 
Henrt  Uoub. 

Jame$  Miilam^  tacksman  af  the  Eastndiln 
6f  Glenylla,  formerly  sworn  this  day  od  the 

Ean  of  the  prosecutor,  and  now  eiamhied  on 
is  said  oath,  on  the  part  of  the  pannels,  de-* 
^one^^  Thte  tlia  ?ery  naU  dajJiMr  lieatananl 
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0|ril?ie  had  left  the  house  of  Eutmiln,  Eaut- 
inilo  emoloyed  the  aeponent  to  carry  a  letter  to 
bia  brother,  and  be  read  this  letter  to  the  de- 
Douentf  the  oontents  of  which  the  deponent 
Iiaa  forgot,  further  thau  that  it  contained  a  re-. 
t quest  to  the  lieutenant  to  return  to  Eastmiln : 
that 'Upon  this  occasion  tbe  deponent  was  in- 
liiriDed  by  Eastnailn  of  indecent  familiarities 
which  his  mother  told  him  had  passed  betwixt 
the  lieutenant  and  his  wife  Mrs.  Ofikie ;   but 
that  for  his  part  he  did  not  belie?e  them :    that 
the  deponent  deli? ered  the  letter  according  to 
his  instructions,  and  received  an  answer  from 
the  lieutenant,  which  was  also  read  to  him  by 
the  lieutenant,  importing  the  lieutenant's  de- 
clining to  return  to  the  bouse  of  Eastmiln,  be« 
cause  of  tbe  reports  that  were  raised  against 
him.    Depones,  that  reports  were  in  the  coun- 
try of  indecent  familiarities  betwixt  the  two 
pannels :   that  be  knows  not  what  gare  rise  to 
these  reports ;  but  that  for  his  part  be  never 
aaw  any  indecencies  betwixt  them.     Depones, 
that  his  dwelling-house  is  within  a  penny -stone 
cast  of  the  house  of  Eastmiln,  and  that  he  has 
been  frequently  in  that  bouse.     Depones,  that 
he  was  very  well  with  Eastmiln ;    and  that  if 
any  thing  concerned  Eastmiln,  he  would  have 
imparted  it  to  tbe  deponent  as  soon  as  to  any 
other.     Dqiones,  that  EastmiUi,  four   days 
before  his  death,  complained  to  the  deponent 
of  a  ^vel,  and  a  cholic :   and  that  he  could 
not  live,  if  he  got  not  the  better  of  it:    that 
on  the  evening  of  the  Tuesday  before  his 
death,  he  went  into  tbe  deponent's   house, 
sayings  he  was  cold,  and  ordered  some  shil- 
ling  seeds  to   be  set   on  fire  for  warming 
bim :    that  he  complained  of  his  being  ill, 
refusing  to  eat,  and  saying  he  would  have  no 
other  supper  but  the  fire ;   and  that  he  was 
fading  as  fast   as  dew  goes  off  tbe  grass. 
Depones,  that  the  same  night  was  not  cold. 
Deuones,  that  Eastmiln,  the  night  before  he 
died,  was  again  in  the  deponent's  bouse,  and 
said  he  was  no  better.     Depones,  that  the  day 
after  Eastmihi  died,  he  saw  tbe  lieutenant  sit- 
ting on  a  bed-side  of  tbe  bouse  of  Eastmiln, 
with  his  mother  on  the  one  hand,  and  Dr. 
Meik  on  the  other ;  and  that  be  could  not  be 
pacified:    that  Mrs.  Ogilvie  was  in  another 
loom,  and  did  not  see  her :  that  the  lieutenant, 
^in  the  situation  above-described,  was  gushing 
^nt  of  tears.    Depones,  that  be  does  not  know 
whether  there  was  any  quarrel  betwixt  Mrs. 
Ogilvie   and  Anne  Clark  before  Eastmiln's 
death ;   but  that  Eastmiln  complained  to  bim, 
that  he  could  not  get  peaceable  possession  of 
bis  own  house  for  Anne  Clark :    that  he  wish  - 
ed  her  away ;   and  that  be  got  from  the  depo«- 
pent  a  ten-shilling  note  for  the  expence  of  her 
journey.     Depones,  that  upon  the  Monday 
after  Eastmiln's  death,  Anne  Chirk  left  the 
bouse  of  Eastmiln ;  and  that  the  deponent  saw 
ber  get  money  from  Mrs.  Ogilvie  tbe  pannd 
immediately  before  her  departure.    Depones, 
that  when  the  mournings  came  home  upon  oc- 
casion of  Eastmiln's  death,  Anne  Claik  com- 
ylaiiMd  to  tftie  deponailibr  want  of  %  nioiini- 


ing  apron,  adding,  that  she  abonld  make  it  u 
dear  to  them  as  if  it  was  a  gown,  meaaiog  the 
pannels,  as  he  understood ;  and  hk  reason  for 
understanding  so,  was,  that  it  was  tbe  liesle- 
nant  who  sent  for  tbe  mournings.     Depoacs, 
that  the  day  Eastmiln  died,  he  was  sent.lbr  to 
see  him ;    and  tliat  he  came  about  12  o'clsck, 
at  which  time  there  was  no  person  wiib  hisi 
but  Anne  Clark :    that  upon  that  oecasioo  be 
staid  but  a  very  short  time:    that  be  reidimd 
about  an  hour  thereafter,  and  several  other 
times  till  Glenkilrie  came:  that  he  saw  sersrd 
persons  in  the  room  besides  Glenkilrie,  whs 
came  to  see  Eastmiln ;  but  that  he  docs  not  re- 
member tbeir  names.     And  being  interrofitt 
for  tbe  prosecutor,  depones,  with  respect  H 
tbe  letter  which  he  got  from  Eastmiln  to  de- 
liver to  his  brother  the  lieutenant,  that  be  bmt 
recollects  a  passage  in  it;  importing,  that  EaU^ 
miln  was  to  go  to  Edinburgh,  to  stay  there  a 
fortnight,  perhaps  a  mOnth,  or  six  weeks.   De- 
pones, that  the  said  letter,  whwh  tbe  depoaest 
carried  from  Eastmiln  to  his  brother  tbe  lieats- 
nant,  was  inclosed  by  tbe  lieutenant  in  tbe  end 
letter  which  the  lieutenant  wrote  in  return,  ni 
which  letter  the  deponent  put  in  bis  podul 
without  kicking  at  the  direction :   that  be  cf* 
fered  tbe  aaid  letter  to  Eastmiln,  which  Eaal- 
miln,  without  opening  it,  bade  tbe  depooeal 
give  to  his  wife — becauae  it  was  directed  ts 
her ;  and  which  he  did  accordingly.    Aad  be- 
I  ing  further  interrogate  for  the  prosecutor,  Uev 
it  came,  that  when  tbe  lieutenant's  letter  wsf 
read  over  to  bim,  that  he  did  not  kno9  it  vtt 
addressed  to  a  woman  P  depones,  that  he  te<ik 
no  notice  of  tbia,  but  only  of  tbe  lienteoant*! 
refusing  to  return  to  tbe  bouse,  because  (if  lbs 
repdrts  raised  against  him.     Depones,  that  be- 
fore the  day  on  which  Eastmiln  died,  the  de- 
ponent never  beard  that  he  was  ever  troobJtd 
with  any  violent  vomitings  or  purgings.  Being 
interrogate,  Whether,  to  the  depooeoi's  know- 
ledge, Eastmiln  did  not  continue  in  the  saos 
sute  of  health  after  bis  marriage  that  be  wai  for 
ayear  before  ?  depones,  that  he  never  beard  biiii 
complain  before  his  marriajge ;  but  has  beard 
him  of^  oomplsin  after  it,  though  be  wss 
as  intimate  with  Eastmiln  before  bis  marriage 
as  afker  it.    Catua  uientix  patei.    And  this  « 
truth,  as  he  shall  answer  to  God.     Aod  being 
further  interrogate,  depones,  that  tbe  Monday 
after  the  pannels  were  put  in  Forfar  gaol,  Alex- 
ander Ogilvie,  youngest  brotlier  to  BastmijOi 
rouped  the  stocking  upon  the  farm  of  Eastmua 
that  belonged  to  bis  deceased  brother:   tbstbe 
gave  it  out,  that  he  did  this  by  authority  ef  a  let- 
ter firom  his  brother  the  lieutenant:  that  here- 
ceived  the  ready  money  got  at  the  roup ;  m 
that  the  billa  were  uken  payable  to  bim  at 
Martinmas  next.    And  this  is  also  truth,  «•  M 
shall  answer  to  God.  (Sifud) 

Henrt  Dome.  James  Miium. 

Jean  Wallace^  servant  to.  George  Spaldiaf 
of  Glenkilrie,  unmarried,  aged  SO  aod  sp* 
wards,  being  solemnly  sworn,  purged  of  ■»• 
lioe  luid  partial  coooadp  examined^  and  wtcnrt- 
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gtttei  demmcf,  TIml  abe  wlw  wrfanlm  tbe  de^ 
ocBsed  Eastmiln's  family  fof  tferree  years,  and 
Mk  it,  at  she  thiDka^  about  six  y  eara  ago :  tbat 
tbe  laat  year  she  was  in  bis  sernoet  as  riie 
thiaks,  Eastmilo  had  aa  alcer^aod  was  atteiid- 
•d  by  Dr.  Ogilfie:  tbat  sinee  tbat  time  the 
depooeot  had  little  occasien  to  see  Eastmiirt, 
•od  did  Del  hear  biin  make  any  complaiats  of 
kis  health  ;  bat  that  the  deponent  from  his 
loeks  did  not  think  he  |ra«  in  good  health. 
]>epones,  that  while  he  was  bad  of  the  nicer, 
lie  was  ooafined,  as  she  thinks,  for  six  weeks, 
aad  she  herself  sat  up  freqoentiy  with  hiaof. 
Cau$a  ieicntie  patet.  And  all  this  is  troth,  as 
tbe  shall  answer  to  God.  And  depones,  she 
cannot  writer    (Signed)       Albx.  Boswell. 

Itobel  Douglas  at  Ward  head,  dismissed  pf 
consent  of  the  pantiels. 

I'honuu  Jack  in  Kirkton  of  G^enylla,  mar- 
ried, aged  40  and  upwards,  being  solemnlv 
ftwem,  purged  of  malice  and  partial  counsel, 
examined,  and  interrogate,  depones.  That  about 
.  ten  o'clock  of  tbe  day  upon  which  Eastmiln 
died,  tbe  deceased  Eastmiln  told  hion,  tbat  he 
bad  been  out  the  day  befoire  r isitiag  some  of 
bia  tenants  biggings ;  and  that  be  was  very 
bad  that  da^,  and  bad  been  obliged  to  rest  bim- 
wAf  three  traMs  ;  but  told  the  deponent,  that 
be  waa  better  that  rooraing ;  and  that  he  told 
the  deponebt,  that  he  bad  been  a  mile,  or  a  mile 
and  a  half,  from  home  tbe  day  before.  Causa 
icientus  patet.  And  all  is  troth,  as  he  shall 
iCttswer  to  God.    (Signed) 

Alex.  Boswell.  Thomas  Jack. 

Elixabeth  Ferguson^  spouse  to  John  Bre- 
tick,  portioner  of  Invercarity,  aged  35,  or 
fliereby,  beiog  soteninly  sworn,  purged  of  ma- 
lice, examined,  and  interrogate,  depones,  That 
the  day  before  Thomas  O^iUie  of  Eastmiln 
died,  the  deponent  saw  him  in  her  own  house, 
which  is,  as  she  thinks,  about  three  miles  from 
Eastmiln :  that  he  was  on  foot :  that  he  told 
her  be  was  bot  rery  well;  and  tbat  be  had 
been  taken  ill,  as  he  said,  when  he  was  going 
borne  some  time  before  that,  and  had  not  got 
the  better  of  it,  or  was  n6t  much  better  yeC. 
Causa  scientia  putef.  And  all  Is  truth,  as  she 
shall  answer  to  God.  And  depones  she  cannot 
write.  (Signed)        Alex.  Boswell. 

John  Paterson,  son  of  James  Paterson  in 
Clocknocater  of  Glenylla,  married,  aged  S9 
jrears  and  upwards,  being  solemnly  sworn  and 
interrogate,  depones.  That  he  saw  Eastmihi 
the  day  before  be  died  about  a  mile  from  his 
own  house:  tbat  he  was  going  west  to  see 
■ome  of  his  tenants  biggings :  that  Eastmiln 
ctoflDphttned  to  tbe  deponent  that  he  was  sick : 
that  he  said  his  bowels  were  all  sore;  and  that 
be  bad  not  been  so  iH  for  six  years :  that  be  lay 
down  and  took  a  sleep  upon  the  ground :  that 
Ifae  deuooent's  sister,  Margaret  Paterson,  was 
with  tne  deponent  at  this  time,  and  none  other. 
Gmaa  scUntia  patet.  And  all  is  truth,  as  he 
•ball  answer  to  God.    (Signed) 

AuEX.  BoswBu..  John  Paterson. 

VOU  XIX. 
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Margaret  Paierion^  daughter  of  James  Pa* 
terson  in  Clocknocater  of  Gleoy Ha,  unmarried, 
aged  80  or  upwards,  being  solemnly  sworii, 
purged,  and  interrogate,  ut  aniea^  depones  and 
concurs  with  her  brother  tbe  preceding  witness^ 
in  all  things ;  with  this  addition,  that  Eastmilh 
likewise  complained  of  sore  bbues.  Causa  set* 
entia  patet.  And  being  further  interrogate, 
depones,  that  Eastmiln  after  this  went  furthct 
west,  anid  did  not  return  iMnne  tbat  she  saw. 
And  deponesy  sM  this  is  t^otb,  as  she  shaH  aff« 
iwer  to  God.        (Signed) 

Alex.  Boswell. 

Margaret  Hait*  spouse  to  Fei^s  Fergus- 
son  in  Kirkton  or  Glenylla,  ag^  about  60 
years,  being  solemnly  sworn,  purged,  and 
interrogate,  depones,  tbat  she  saw  the  deceased 
Eastmiln  in  her  own  bouse,  which  is  about  s 
ouarter  of  a  mile  distant  froin  his,  the  day  be* 
tore  be  died :  thai  Eastmiln  told  her  tbat  ha 
was  not  well,  and  he  behored  to  get  Dr.  Ogil« 
vie  to  give  biro  something  to  do  him  good: 
that  Eastmiln  was  then  walking,  and  had  come 
from  the  bill.  Causa' scientia  patet.  And  all 
is  truth,  as  she  shall  answer  to  God.  And  d«t 
pones  she  csnnot  write. 

(Signed)  Alex.  Bosweu*. 

Dtfetor  James  Scotty  physicran  in  Edioburghi 
married,  aged  about  40,  being  solemnly  sworn, 
purged  of  malice  and  partial  counsel,  examine<^ 
and  interrogate,  depones.  That  he  has  made 
sundry  experiments  upon  arsenic :  that  he 
knows  it  will  not  dissolve  in  warm  water  ;  and 
that  the  common  arsenic  that  is  to  be  met  with 
in  the  shops,  altboogh  pretty  fine  pounded,  falls 
to  the  bottom  of  a  vessel  with  water  almost 
instantaneously  :  that  it  never  puts  on  a  greasy 
appearal^ce.  But  being  further  interrogate 
upon  the  part  of  the  prosecutor,  depones,  that 
if  arsenic  be  put  into  a  bowl  of  tea  witji'  milk 
and  sugar,  that,  if  it  was  stirred  round,  tbe 
arsenic  would  be  suspended  so  long,  that  it 
would  kill  a  person  that  had  xirunk  it ;  and  if 
there  was  honey  in  the  bow),  the  arsenic  would 
be  still  more  suspended  thereby.  Causa  scien^ 
tia patet.  And  all  this  is  truth,  as  he  shall  an- 
swer to  God.  (Signed) 

Alex.  Boswell.  James  Scott. 


4     - 


George  Campbell^  of  Carsegownie,  sheriff- 
substitute  of  Forfarshire,  a  wihiess  formerly  so- 
lemnly sworn,  and  examined  on  the  part  of  the 
Iirosecutor,  depones,  That  some  time  af\er  tbto 
ate  Eastmilu's  death,  the  deponent  went  to  the 
bouse  of  Eastmiln  to  make  a  search  for  any 
thing  tbat  might  appear  tbere  to  clear  up  the 
cause  of  Eastmiln's  death :  that  the  deponent 
not  having^  the  keys  of  the  drawers  in  the 
house,  broxe  up  several  of  them,  and  particu- 
larly the  drawers  of  what  was  said  to  be  the 
late  Eastmiln's  cabinet :  that  in  one  of  these 
drawers  he  found  some  brownish  white  powder, 
wrapped  up  in  two  or  three  small  parcels :  that 
the  deponent  not  knowing  what  that  powder 
was,  carried  it  away  with  him,  and  afterwards 
shewed  it  to  James  Carneg>^,  surgeon  m  Bre« 
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i^biu,  and  asked  bim.  What  kind  of  powder  he 
took  it  to  be  ?  and  particnlarly.  Whether  or  not 
he  thought  it  was  arsenic  ?  That  James  Car- 
neg^ie,  after  looking  attentirely  upon  the  pow- 
der, declaredr^hat  he  did  not  Know  arsenic  but 
b^  the  effects  of  it ;  and  could  not  say,  upon 
sight,  whether  that  powder  was,  or  was  not 
arsenic.  Depones,  that  Alexander  Ogilvie, 
brother  to  the  late  Eastmiln,  was  not  present 
with  the  deponent  either  at  the  foresaid  search 
ftt  the  house  of  Eastoniln,  or  when  he  shewed 
the  powder  to  Janaes  Carnegie,  as  aforesaid. 
Depones  and  produces  some  of  the  powder 
foresaid  which  be  found  at  Eastmiln ;  which 
powder,  upon  the  opinion  of  Dr.  Cullens,  phy- 
sician in  Edinburgh,  and  Mr.  James  Russef, 
surgeon  there,  who  tried  it  before  the  Ck>urt 
and  the  jury,  he  belieres  to  be  saltpetre. 
Cauta  scientia  patet.  And  this  is  the  truth,  as 
he  shall  answer  to  God.     (Signed) 

And.  Pringle.  Geo;  Campbell. 

The  Procurators  for  the  panneh  renounced 
•11  further  probation. 

<*  Betwixt  the  hours  of  one  and  two  o'clock 
in  the  morning  of  the  14th  current, 

<<  The  Lords  Commissioners  of  Justiciary 
ordain  the  assize  instantly  to  inclose  in  this 
place,  and  to  return  their  Verdict  at  four 
o'clock  this  afternoon,  being  the  14th  day  of 
August  current,  and  appoint  the  haill  fifteen 
assizers  then  to  be  present,  and  the  pannels  in 
the  mean  time  to  be  carried  back  to  prison; 
and  continue  the  diet  to  that  time." 


Curia  Justiciarijb  S.  D;  N.  Regis,  tenta  in 
Nova  Sessionis  Domo  de  Edinburgh,  deci- 
mo  quarto  die  August!,  anno  millesimo 
•eptingentesimo  scxagesimo  quinto,  per 
Honorabiles  Virus  D^minum  Gilbertum 
Elliot  de  Minto,  Baronetum,  Domioum 
Justiciarium  Clericum,  Alexandrnm  Bos- 
well  de  Auchinleck,  Andream  Pringle  de 
Alemoor,  Jacobum  Ferguson  de  Pitfour, 
et  Georgium  Brown  de  Coalston,  Com- 
oaissionarios  Justiciariae  S.  D.  N.  Regis. 

Curia  legitime  affinnata. 

Intran^ 

•\ 

Katharine  Nairn  and  Patrick  Ogilviey  pan- 
nels: 

Indicted  and  accused  as  in  the  foregoing 
Sederunt. 

The  persons  who  passed  upon  the  assize  of 
the  said  pannels  returned  the  following  Ver- 
dict: 

'  At    Edinburgh,    the    fourteenth    day  of 

*  August,  one  thousand  seven  hundred   and 

*  sixty- five  years.    The  above  assize  having 

*  inclosed,  did  make  choice  of  the  said  sir 

*  George  Suttie  of  Balgonie,  baronet,  to  be 
^  their  chaucellor,    and    the   said    Alexander 

*  Skfldff  of  Craigleith  to  be  tlieir  clerk ;  and 
'^nsidered  the  criminal  indictment 
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*  raised  and  pursued  at  the  instance  of  Thomas 

*  Miller  of  BarBkimmtng,  esq.  bis  majesty's 
'  advocate,  for  his  majesty's  interest,  agMMt 
^  Katharine  Nairn,  widow  to  the  deceased  Tbo- 
'  mas  Ogilvie  of  Eastmiln  in  the  cousty  sf 

*  Forfar,  and  Patrick  Ogilvie,  lieutenant  of  the 

*  eighty- ninth  resfiment  of  foot,  brotber4«r^ 
'  man  to  the  said  deceased  Thomas  Ogilvie^ 

*  paiinels,  with  the  lords  justice-clerk  and 
'  commissioners  of  justiciary  their  interloeatsr 
'  pronounced  upon  the  relevancy  thereof,  t^ 

*  gether  with  the  depositions  of  the  witneMei 

*  adduced  by  the  prosecutor  for  proving  the, 
'  same,  and  the  depositions  of  the  witncaiei* 
'  adduced  for  the  pannels  in  exculpation,  Jjbtj^ 
'  by  a  great  plurality  of  voices,  find  the  paa* 
^  nels  ffuilty  of  incest,  as  libelled,  during  the 

<  life  of  the  now  deceased  Thomas  Ogilrie  of 

<  Eastmiln :  and  they  further  find,  by  a  great 

*  olurality  of  voices,  the  said  pannel  Katbariss 
'  Nairn  guilty  of  murder,  by  poisoning  the  laid 
'  Thomas  Ogilvie  ber  husband ;  and  ibe  said 

*  lieutenant  Patrick  Offilvie,  pannel,  guilty  art 

<  and  part  thereof.  In  witness  whereof  tbs 
'said  chancellor  and  clerk  have  subscribed 

*  these  presents  upon  this  and  the  precediog 
'  page,  place  and  date  foresaid,  in  |beir  nanf 
'  and  by  their  appointment. 

(Signed)       *  Geo.  SomB,  Cban. 
*  Alex.  SHBRtrr,  Clk.' 

Immediately  upon  the  reading  of  the  abovt 
verdict,  his  majestv's  advocate  judicially  ap- 
peared in  court,  and  craved  that  the  lords  rnif^nt 
proceed  to  pronounce  a  s^tence  condemnator 
upon  the  said^  verdict 

Mr.  Alexander  Lockhart^  as  procurator  ftr 
both  pannels,  represented.  That,  during  the 
short  space  of  time  that  be  and  the  other  oooo- 
sel  for  the  pannels  have  had  to  recollect  ths 
proceedings  in  the  course  of  this  trial,  and  upoa 
hearing  the  verdict  itself,  as  now  read  in  coarti 
sundry  particulars  have  occurred  to  the  cooDsei 
for  the  pannels,  which  they  are  humbly  to  io- 
sist  upon  as  jointly  and  severally  relevant  wh^ 
no  judgment  can  pass  against  them  upon  ibm 
verdict;  and  as,  mi  support  of  some  of  tbese^ 
there  will  be  occasion  to  refer  to  the  records  of 
the  proceedings  themselves,  which  tiH  now 
have  been  in  the  hands  of  the  jury ;  and  u  it 
is  their  earnest  desire  to  state  these  in  tbe  most 
proper  and  becoming  manner,  he  tberelbre 
moved  the  Court,  in  behalf  of  both  paoodSf 
that  they  be  allowed  a  reasonable  time  to  pre- 
pare,  state,  and  support  the  particulars,  of  the 
heads  of  which  they  shall  furnish  a  note  ts 
his  majesty's  advocate  this  very  night. 

Advocatue  answered,  That  the  record  of  the 
trial  has  been  open,  and  subject  to  tbe  eooa* 
deration  of  tbe  counsel  for  the  pannels,  dsrisg 
the  w4iole  course  of  the  trial :  that,  if  any  ob« 
jection  is  to  be  taken  against  the  course  of  pro* 
cedure  during  the  trial,  it  is  neceisary  that 
such  objection  should  be  taken  and  tried  wfiHrt 
tbe  jury  is  discharged :  but  as  tbe  counsel  fsf 
th^  paunds  have  moved  no  oi^eciMMi  or  plst  ii 
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^  IneeH  and  Murder* 


A.  D.  1765. 


•mil  of  jadffiiient,  and  bare  only  moYej  for  a 
delay,  in  oraer  that  they  may  ha?e  further 
time  to  find  out  and  roiive  such  ptea„  he  in- 
nttedy  That  this  is  no  plea  ;  and  therefore 
crared  judgment  npon  the  renlict,  unless  the 
ooonsel  for  the  prisoners  shall  state  a  special 
and  lefal  plea,  why  such  judgment  ibould  not 
pan. 

**  The  Lord  Justice- Clerk  and  Commis- 
sioners of  Justiciary,  having  considered  the 
foregoing  debate,  declare,  That  they  will  pro- 
teed  to  gi?e  judgment  upon  the  rerdict,  unless 
tiie  procurators  tor  the  pannels  will  forthwith 
•tale  special  reasons  in  arrest  of  judgment 

(^ntd)      '*  GiLB.  Elliot,  I.  P.  D." 

''The  Lord  Justice-Clerk  and  Commis- 
■loners  of  Justiciary,  baring  heard  the  procu- 
rators for  both  parties,  upon  the  reasons  for 
arrest  of  judgment,  they  appoint  a  minute  of 
debate  to  be  made  up  and  ingrossed  in  the 
record  of  court ;  and  supersede  ad? isinff  the 
■aid  rerdict  and  debate  tilt  to-morrow  at  eleren 
o'clock  before  noon  ;  and  continue  the  diet  till 
that  time ;  and  ordain  the  pannels  to  be  carried 
lock  to  prison."*  . 


CmuA  JusncuRiB  8.  D.  N.  Regis,  tenta  in 

Mora  SessioDis  Domo  de  Edinburgh,  de- 

'      dmo  quinio   die   onensis  Augusti,  anno 

-  *  '*  The  Court  may  either  proceed  forth- 
with on  reeeiring  the  verdict,  or  they  may  ad- 
jonm  for  that  purpose,  at  their  pleasure,  to 
aorae  later  day.  If  however  they  choose  to 
yrooccd,  and  the  prosecutor  move  them  to  that 
tfleet,  it  will  then  lie  with  the  pannei  imme- 
diately 10  propose  his  reasons,  ir  he  any  have, 
in  ^rrest  of  judgment.  For  although  the  Court 
asay  if  they  please,  and  always  will  when  it  is 
proper,  allow  his  counsel  full  time  farther  to 
enforce  and  support  any  plausible  objection 
which  has  once  been  stated  ;  yet  it  cannot  be 
asked  as  matter  of  right,  to  give  a  delay  for 
the  purpose  of  Rcruliniziag.the  verdict,  and 
aearehing  tor  flaws,  where  none  can  be  dis- 
covered at  the  time.  Such  a  motion  was  over- 
ruled in  the  case  of  Nairn  and  Ogilvie,  Aug. 
14,  1766;  where  throughout  the  trial,  the 
counsel  for  the  pannels  had  conducted  the  de- 
ftnce  in  too  zealous  a  fashion,  and  one  which 
was  somewhat  disrespectful  to  the  bench.  On 
Ibeir  moving  to  be  allowed  some  time  to  digest 
and  prepare  reasons  of  exception  to  the  verdict : 
**  The  lords,  &c.  having  considered  the  fore- 
going debate,  jdeclare  that  they  will  proceed  to 
give  judgment  upon  the  verdict,  unless  the 
procurators  for  the  pannels  will  forthwith  state 
apecial  reasons  in  arrest  of  judgment.'*  If 
aoch  reasons  are  pleaded,  it  is  also  in  the  option 
•f  the  Court  either  straightway  to  dispose  of 
Ihem,  or  to  name  a  day  tor  deliberating  on 
the  snbjeot,  and  make  an  order,  if  they  see 
^aiise,  for  laying  the  debate  before  them,  in 
aama  written  abape,  for  their  more  mature  con- 
aMoralkm." .  Home's  Comal.  Trial  for  Crimes, 
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millesimo  septingentestmo  sexsgesimo 
qiiinto,  per  Honorabiles  Viros  Duminum 
Oilbertum  Elliot  de  Minto,  Baronetum,  ^ 
Doroinum  Justiciarium  Clericum,  Alex- 
andrum  Boswell  de  Auchinleck,  Andrram 
Pringle  de  Alemoor,  Jacobum  Ferguson 
de  Pilfour,  et  Georgium  Brown  de  Coal- 
hton,  Commissionarios  Justiciaritt  diet 
8.  D.  N.  Regis. 

Curia  legitime  affirmata. 

.    Jniran* 

Katharine  Nairn j  and  Patrick  Ogilvie^  pre- 
sent prisoners  in  the  Tolbooth  of  Edinburgh  ; 
pannels : 

Indicted  and  accused  as  in  the  preceding 
Sedernnts. 

LockHart^  Raey  Crosby,  and  Dundas,  for  the 
pannels,  by  this  minute,  represented,  That  no 
judgment  ought  to  pass  on  this  verdict,  in  re- 
speck  that,  so  far  as  any  thing  is  fonod  against 
the  pannels,  the  same  is  void  and  null ;  the 
prooeedinp  in  the  course  of  this  trial  having 
been  most  mformal  and  irregular.  Farticularly, 
between  the  hours  of  three  and  four  of  the 
aftemooo  of  Monday  the  ISth  instant,  the  jury 
arose  from  their  seats,  and  dispersed  into  diffe- 
rent comers  of  the  bouse ;  some  of  them,  on 
that  occasion,  even  going  out  of  the  room 
where  the  Court  sat;  and  continued  so  dis- 
persed, eating  and  drinking,  and  conversing  in 
private  with  d^erent  persons,  and  particularly, 
with'  the  counsel  for  the  prosecutor,  for  the 
space  of  half  an  hour  and  better,  a  witness 
being  then  under  examination,  and  a  part  of 
her  deposition  reduced  into  writing  before  they 
hsd  so  dispersed ;  till  at  last  the  cleik,  at  the 
desire  of  one  of  the  judges,  called  over  the  list 
of  assize,  when  they  again  assembled  and  took 
their  seats,  one  or  more  persons  having  con- 
versed in  private  with  the  witnfss  then  uuder 
examination,  during  the  time  the  jury  had  been 
dispersed  f  the  said  witness  being  Anne  Clark, 
against  whom  objections  bad  been  proponed  by 
the  pannels,  but  over- ruled,  and  a  protest  for 
remeid  of  law  taken  thereon.  This,  it  is  ap- 
prehended, was  an  actual  adjournment  of  the 
trial ;  at  least,  it  had  all  the  bad  effects  of  an 
adjournment,  an  opportunity  being  given  to 
converse  with  the  jurymen  in  private,  to  solicit 
them,  and  to  offer  evidence,  which  the  pannels 
and  their  counsel  had  no  opportunity  to  see  or 
bear ;  an  event  which  the  law  of  this  country 
has  been  particularly  careful  to  avoid  ;  and  has 
considered  the  preventing  such  things,  and 
giving  absolute  security  against  them,  to  be  a 
fundamental  point  in  a  trial  by  jury,  as  appears 
by  the  act  1587,  chap.  9t,  whereby,  **  Our 
soveraine  lord,  •  considering  the  wraugea  al- 
ledged  sustained  by  diverse  noblemen  and 
others,  lieges  of  this  real  me,  being  accused  of 
treason,  be  sollesiting,  boasting,  and  menac- 
ing of  the  assize,  after  they  were  inclosed,  tne 
accusers  and  others  persones,  their  favourers, 
having  liberty  to  pass  to  the  said  assize,  and 
to  prtMoco  |o  tbon  sick  wiita  aad  witocsm^ 
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nod  other  probation,  as  tbey  pleaaed,  to  verify 
the  crime  outwith  the  presence  of  the  partys  ac- 
cused ;  qahairby  the  just  defeoce  of  their  lives, 
lands,  and  honours,  was  taken  away ;  there- 
fore our  said  sovereign  lord,  with  a^Tiee  and 
consent  of  the  estates  of  this  present  pfirlia- 
ment,  has  statuted,  declared,  and  ordained. 
That  in  all  times  coming,  the  haill  aecusatioo, 
reasoning,  writes,  witnesses,  and  other  proba- 
tion, and  instractiop  whatsomever  of  the  crime, 
sail  be  alledged,  reasoned,  and  deduced  to  the 
assize  in  presence  of  the  party  accused,  in  face 
of  judgment,  and  no  otherways." 

From  which  statute  it  is  plaio,  the  legisla* 
ture  meant  effectually  to  guard  against  every 
opportunity  of  making  any  impression  upon 
the  minds  of  jurymen,  excepting  by  what  was 
said  and  done  in  open  court,  and  in  presence  of 
the  puineb ;  and  all  the  salutary  effects  of  this 
ftatute  roust  be  eluded,  if  opportunity  is  given 
for  the  counsel  for  the  prosecutors,  or  others, 
to  soUicite,  practise  upon,  or  aivoe  with  the 
jurymen,  during  the  course  of  the  trial,  in 
private,  by  permitting  them  to  leave  their  seats, 
disperse  through  the  house,  and  converse  pri- 
Tately  with  whatever  person  they  think  proper: 
that,  in  like  manner,  about  four  of  the  oloek  in 
the  morning  of  Tuesday  the  ISth  of  August, 
^t  least,  between  the  hours  of  three  and  five  of 
the  morning  of  that  day,  the  jury  dispersed 
again  in  the  same  manner ;  and,  in  their  ab- 
sence, part  of  the  deposition  of  Elisabeth  Stur- 
vock,  one  of  the  witnesses,  was  taken  down  : 
that,  about  that  time,  the  Court  likewise  broke 
Vp>  no  quorum  of  the  judges  continuing  on 
^e  bencn,  the  lord   Kaims  only  remaining 
there,  the  rest  retiring  and  conversing  in  private 
with  sundry  of  the  jury  and  others ;  anl^  upon 
that  occasion  likewise,  the  jury  cat,  drank,  and 
conversed  iu  private  with  different  persons,  and 
in  particular,  with  the  counsel  for  the  prose- 
cutor ;  whereby  the  trial  was  again  interrupted : 
that  no  roll  was  called ;  nor  was  it  any  ways 
ascertained  that  they  re-assembled,  the  lord 
Kaims  only  calling  out,  Gentlemen  of  the 
jury,  are  you  all  there?  and  the  depute  clerk 
of  justiciary  answering,  I  see  fifteen ;  but  no 
answer  was  returned  by  the  jurymen  them- 
selves.   That,  in  this  case,  the  Court  was  most 
unquestionably  adjourned,  as  no  quorum   of 
the  judges  remained  sitting  on  the  bench ;  and, 
though  no  act  of  adjournment  appears  in  the 
record,  yet,  it  is  humbly  apprehended,    thai 
that,  instead  of  mending  matters,  renders  them 
worse ;  for  an  ailjoumnient  w  fucti^  is  un- 
.  questionably  as  much  an  adjournment  as  one 
made  by  an  order  of  court,  bavuig  all  the  bad 
consequences  of  it,  and  many  oiore.    That  it 
is  an  adjudged  point,    that,  after  a  jury  is 
charged  with  a  panoel,  the  Court  cannot  be 
adjourned  till  the  jury  is  inclosed.    This  was 
aolemnlv  determined  in  the  case  of  Janet  Ro« 
nald,  who  was  tried,  in  May  1763,  at  the  dr- 
cuit-court  of  Perth,  for  the  crime  of  gtving 
poison  to  her  sister  $  in  which  case,  after  the 
proof  was  concluded,  and  while  his  majeaty's 
.  advocate  waa  addiming  the  jury,  w»  of  the 


jorvmao  happened  snddenly  to  be  td»o  il|| 
and  appeared  incapable  of  doing  hia  duty  || 
that  time ;  for  which,  reason  the  Court  was  ad* 
joumed  till  next  morning,  when  that  jorynaoi 
being  recovered,  the  jury  again  re-assemWedf 
were  inolosed,  and  returned  a  vfsrdict  agaiosi 
the  prisoner,  finding  her  guilty  art  and  part  oC 
the  crime  libelled.    It  was  moved  in  arrest  of 
judgment,    that  the  Court  having  beea  ad- 
journed before  inclosing  the  jury^  and  tbo 
jurymen  dispersed,  and  an  opportunity  given 
to  sollicite  and  practise  on  them  in  private,  tba 
verdict  was  void  and  nullf  and  no  aeotenee  oouUl 
folk>w  in  consequence  thereof.    The  matHVf 
on  account  of  its  importance,  waa  referred  to 
the  Court  of  Justiciary  at  Edinburgh,  wherf^  it 
was  solemnly  debated  in  presence  of  the  wbok 
judges;    and,   after  informations   had  been 
giren  in  on  this  point,  and  irecorded  in  the  books 
of  adjoqrnal,  the  Court  being  of  oninion,  that 
this  adiournment  vitiated  the  whole  proceed- 
ings, did  not  pronounce  any  sentence  on  this 
verdict,  bnt  assoilzied  the  pannel,  and  dismisied 
her  from  the  bar :  that  the  adjournment  of  the 
Court  in  the  present  .case  ought  to  have  the 
same  effect  to  vitiate  all  the  subse^ueot  pro- 
ceedings, and  to  procure  an  Absolvitor  to  the 
pKnnels ;  since  every  bad  oonaeqoence  that  cat 
he  figiired  or  imagined  to  result  from  an  ad- 
journment by  act  of  tha  Court,  must  result  also 
from  an  adjournment,  vm  faeii»    That  abeal 
three  o'clock  of  the  afternoon  of  Tuesdsy  the 
13tli  of  August,  at  least,  some  time  betwctn 
the  hours  of  two  and  four  of  the  afternoon  of  that 
^y%  the  jury  again  dispersed,  and  conversed  in 
private  with  sundry  persons  in  different  parts 
of  the  bouse,  and  continued  dispersed  for  the 
space  of  half  an  hour  or  upwards;  after  wbick 
they  again,  returnod  to  their  aeats:  that  all 
these  various  adjournmeota  and  dispersiBg  sf 
the  jury,  it  was  out  of  the  power  of  the  paanelsi 
or  their  counsel,  to  prevent;  the  jury  beiog 
actually  dispersed,  on  all  these  several  occa- 
sions, b^re  they  were  aware,  no  motion  hav« 
ing  been  made  publicly  for  leave  of  the  Court 
to  disperse,  and  the  panneU  and  their  cooomI 
being  intent  upon  the  business  that  was  geisg 
on,  and  that  attention  first  interrupted  by  the 
noise  the  junjrmen  made  when  actually  dis« 
parsing :  that  it  ia  in  vain,  in  the  preseot  esse, 
for  bis  majesty's  Advocate  to  plead  the  neeas- 
sity  of  the  jury  being  refreshed  in  such  a  esfS( 
for  they  were  refreshed  on  several  other  oooi- 
aions  besides  those  above-mentioned,  at  whi^ 
times  the  refreshments  were  always  given  tbtiii 
in  their  seatf ;  and  it  is  apprehended  ibat  oa^t 
always  to  be  the  case,  as  it  is  a  material  j>oy 
diat  the  quality  and  quantity  of  the  i*''^'^ 
ments  they  take,  particularly  ibo  wioe,  ae^ 
other  strong  liquors,  should  be  regulate  by  tao 
Court,   under    whose   immediate   inspcetioo 
every  thing  of  that  nature  shouki  ^  f!^ 
them  ;  but  by  jurymen  dispersing,  and  dnas- 
ing  liquors,  in  what  quantity  and  of  ^^^5!!^ 
lity  they  please,  in  private,  and  while  ressofcw 
from  the  inspr-*^-  -*'  **^-  '^ — '  tk-*  is  • 
hazard  of  theur 
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HqoonUiey  drink,  which  nay  b0«f  tbesiott 
dangerous  ooasequeDeaa  to  the  aeeurity  of  tboio 
who  are  tried,  and  oonac^uantl j  to  tbo  livet  aod 
libertiet  of  the  solgepta  lo  this  ooimtry  in  ge- 
peral.  That  the  bad  effects  of  all  tbeie  aevcral 
n^jottraiDents  were  severely  felt  by  the  pannels 
in  this  case ;  they  8er?ed  to  protract  the  trial, 
end  what  impressions  were  eommnnioated  to 
Ihe  jurymen,  when  dispersed,  or  what  qoan- 
lities  of  liquors  they  swallowed,  are  oircum* 
stances  which  cannot  he  known  to  the  pannels 
er  theii  counsel:  but  after  the  last  time  the 
jarymen  were  disponed,  and  when  the  eri- 
deoce  on  the  part  of  the  pannels  began  to  be 
adduced,  sereral  of  the  jury  shew^  a  very 
great  im iiatience,  and  insisted,  that  that  evidence 
which  the  pannels  thought  material  for  them 
should  be  cut  short.  And  jome  of  them  par- 
liottlarly  disputed  the  relevancy  and  piropriety 
of  the  questions  nut  by  the  counsel  for  the  pan- 
nels with  great  heat,  insonrach  that  s6me  of 
(he  judges,  and  other  jurymen,  were  obliged  to 
interpose,  in  order  that  the  exculpatory  proof 
might  go  en ;  and  the  counsel  for  the  pannels 
were  obliged  to  pass  from  many  witnesses,  in 
erder  to  procure  attention  from  tbose  assisers. 
Hence,  thougb  thirty-three  hours  were  spent 
in  hearing  calmly  the  pro6f  adduoed  for  the 
prosecutors;  yet  the  proof  for  the  pannels, 
after  being  beard  by  those  jurymen  with 
l^eat  impatience,  was  put  an  end  to  in  about 
thrae  hours.  By  this  means  the  whole  proof 
lelattve  to  the  conduct  of  Alexander  Ogilvie, 
which  the  pannels  had  insisted  much  upon  in 
their  defences,  was  prevented ;  some  of  the 
jurymen  saying,  that  they  had  nothing  to  do 
with  Alexander.  That  at  one  period  of  the 
trial,  oneof  the  jury  retired  from  bis  place,  and 
eontinued  absent  a  considerable  time ;  yet  the 
proof  went  on  in  the  mean  time,  the  witnesses 
were  examinefl,  and  their  depositions  taken 
down  in  writing  in  the  mean  time,  he  paving 
BO  attention  thereto,  nor  was  he  capable  or  do- 
ing so  at  the  time ;  so  that  he  could  no  more 
judge  of  what  was  said  or  done  at  that  time, 
than  if  he  bad  been  twenty  miles  absent :  that 
on  sundry  occasions  jurymen  did  retire  without 
leave  askei^or  giren,  and  went  out  of  the  room 
where  the  Court  was  sitting :  that  it  is  in  vain 
for  his  majesty's  Adrocate  to  plead  th^  neces- 
sities of  nature  as  an  excuse  in  such  cases ; 
for  there  is  a  remedy  known  and  commonly 
pracUsedy  when  those  necessities  oblige  the 
jurymen  to  withdraw,  viz.  Leave  is  asked  of 
the  Court,  which  orders  a  macer  to  attend  the 
juryman,  that  no  person  may  have  any  private 
intercourse  with  him  during  the  time  he  with- 
draws, and  the  trial  is  stopt  till  he  returns. 

That,  by  the  act  concerning  the  regulation 
of  the  judicatories,  passed  in  the  third  session 
of  tbe  second  parliament  of  king  Charles  the 
Snd,  in  tbe  l(Hh  article  concerning  the  Justice- 
Court,  it-  is  enacted,  **  Tliat,  in  all  criminal 
pursuits,  the  defender,  or  his  advocates,  be  al- 
ways the  last  speaker,  except  in  case  of  treason 
and  rebellioB  against  the  king.'*'  Which  act, 
theogb  altered  an  Uk  prsienntmt  notexten^g 
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to  the  lea  of  life,  or  to  demembratioa,  befofv 
the  Court  ef  Justiciary,  or  in  circuit^courts, 
and  where  the  evidence  is  not  taken  down  in 
writing,  by  tbe  act  81  Oeo.  S,  chap,  tfi,  §  ig, 
yet  remains  in  full  force  as  to  all  other  criminal 
courts,  and  as  to  all  trials  brought  in  this  oour^ 
which  may  extend  to  tbe  loss  of  iite  or  limb, 
and  when  the  evidence  is  taken  down  in  writ- 
ing. That  this  statute  notwithatanding,  after 
the  advocates  for  the  pannels  had  concluded 
their  speeches  to  the  jury,  and  nothing  re*  * 
niained,  bv  the  forms  of  court,  but  to  inclose 
that  jury  ior  the  purpose  of  returning  their  ver- 
dict, one  of  the  judges  did  address  himself  t9 
the  jury,  in  a  speech  concerning  this  trial,'  and 
the  creoibility  of  particular  witnesses,  whereby 
the  pannels  were  deprived  of  a  legal  and  most 
Bsaterial  privilege,  via.  The  impression  that 
must  be  left  by  tbe  last  pleader  upon  the  minda 
ef  the  jury  in  their  behalf. 

That,  besides  all  these  informalities  com* 
mitted  during  the  course  of  procedure,  the  re* 
cord  is  very  defective,  though  the  defects  can*' 
not  at  present  be  so  particuuirly  pointed  out,  an 
the  counsel  for  the  pannels  have  not  yet  had 
an  opportunity  of  tnsplecting  it.  However,  they 
do  condescend  on  the  following  defects :  that 
sundry  admissions  made  by  his  majesty's  Ad« 
vocate,  in  point  of  evidence,  favourable  for  the 
pannels,  are  not  taken  down ;  in  that  the  record  s* 
passed  to  the  knowledge  of  the  assiae,  witboot 
bearing  these  admissions.  One  of  these  ad^ 
missions  was,  passing  from  the  crime  of  incest 
during  a  part  of  the  time  libelled ;  another  waa 
relative  to  the  conduct  of  Alexander  Ogilvie : 
that  tbe  protests  ibr  remeid  of  law  taken  for 
tbe  pannels  at  difiereot  parts  of  the  trial  ar^ 
not  engrossed  in  tbe  record,  though  that  waa 
specially  insisted  for  at  tbe  time  they  worn 
taken,  and  precedents  pleaded  on  and  produced  $ 
neither  is  the  condescendence  relative  to  the 
malice  of  Anne  Clark,  which  was  made  for 
the  pannels,  but  found  not  relevant  by  the 
Court,  mentioned  in  the  record ;  and  this  is  the 
more  material,  that  the  omission  of  this  conde^ 
scendence  was  used  as  an  argument  with  the 
jury  for  the  credit  of  Anne  Clark's  testimony, 
by  the  jndge  who  was  the  last  speaker  on  this 
trial;  though  it  will  be  remembered,  that  when 
the  counsel  for  the  prosecutor  bad  concluded 
the  rest  of  his  proof,  he  gave  notice  to  the 
Court,  That  as  the  counsel  for  the  pannels  had 
charged  malice  against  Anne  Clark,  one  of  the 
most  material  witnesses  for  the  prosecutor,  and 
meant  to  adduce  witnesses  for  proving  that  ma* 
lice,  he  judged  it  necessary,  on  bis  part,  to  ad- 
duce some  witnesses  in  onler  to  obviate  that 
objection,  and  to  shew  that  this  witness  was  so 
far  from  bearing  malice  against  tb^  pannels, 
that,  after  she  had  been  once  precognosced,  she 
had  withdrawn  and  secreted  her  person,  wbeo 
a  warrant  by  this  Court  was  out  a^^ainst  her,  in 
order  to  avoid  her  being  brought  as  a  witness  in 
this  cause. 

That  the  verdict  appears  to  be  informal  \ 
and  the  counsel  for  the  pannels  apprehend  it 
vriU  be  foond  a  special  one,  when  applied  tor 
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Ihe  interlocutor  of  relevancy  :  that  it  does  not 
tiear  that  the  jury  considered  the  writs  pro* 
duced,  but  only  the  deposttions-  of  the  wit- 
nessea,  thouj^h  writings  were  produced  both 
hy  proiecutor  and  pannel ;  particularly,  the 
declarations  of  the  pannets  when  ezamioed; 
ihe  questions  put  to  them  by  the  sheriff  of 
Edinburgh,  which  they  are  said  to  have  re- 
fused to  answer;  Anne  Clark's  letter  to  the 
lord  advocate ;  the  alleged  letters  from  one  of 
the  pannels  ;  a  letter  from  lord  George  Beau- 
elpTK ;  a  letter  from  colonel  Morris,  in  whose 
regiment  the  pannel  Patrick  Ogilvie  served,  at^ 
lesting  his  good  character.  Therefore  the  ver- 
dict has  proceeded  on  a  partial  consideration  of 
the  evidence.  And  the  inattention  of  the  Jury 
to  the  whole  evidence,  apuears  -from  another 
particular,  viz.  in  their  noding  the  pannels 
guilty  of  the  incest  as  libelled,  which  includes 
the  whole  month  of  January ;  though  it  is  in 
proof,  that  the  late  Thomas  Ogilvie  was  not 
married  till  the  30th  day  of  that  month.  That 
if  time  were  allowed  to  the  counsel  for  the  pan- 
nels, to  consider  the  verdict,  and  inspect  the 
records,  and  prepare  arguments  in  support  of 
the  positions  they  have  now  laid  down,  they 
apprehend  there  is  a  ^ood  cause  why  judgment 
should  not  pass  on  this  verdict.  They  have  set 
Ibrth  these  objections  in  obedience  to  the  Court's 
p  desiring  them  to  condescend,  and  craved,  that 
more  time  may  be  allowed  them  tostste  these  ob- 
jections more  fully,  or  any  other  which  may  oo- 
cor,  and  liberty  given  them  to  inspect  the  record, 
and  have  copies  of  the  verdict ;  which  has  been 
refused  them  by  the  clerk.  And  this  demand, 
they  apprehend,  is  the  more  reasonable,  that 
they  have  only  had  a  recess  of  fourteen  hours, 
from  the  time  that  the  jury  were  inclosed,  alter 
enduring  the  fatigues  of  a  trial  which  lasted 
for  forty-three  hours ;  so  that  they  are  not  in  a 
condition  at  present  to  argue  their  objections  so 
properlv,  as  they  will  be  when  more  time  is 
allowed  them..  All  and  each  of  the  facts  set 
forthjthey  offer  to  prove,  and  they  crave  that  a 
proof  may  be  allowed  accordingly. 


Maje$ty^8  Advocate  and  Solicitor.  Ce* 
neral  answered.  That  the  conduct  of  the  de- 
fence for  the  pannels  in  this  trial  has  been  ex- 
traordinary from  first  to  last,  as  appears  from 
the  defences  compared  with  the  proof  in  excul- 
pation. That  after  a  trial  of  forty- three  hours 
oontinuance,  before  a  jury  of  the  most  re- 

Sectable  character,  and  after  a  verdict  returned 
iding  the  pannels  guilty,  an  attempt  is  now 
made  to  disappoint  public  justice,  by  a  plea  in 
arrest  of  judgment,  unknown  in  the  law,  un- 
supported by  any  precedent,  and  in  itself  irre- 
levant and  ft'ivofous.  That  this  plea  has  been 
introduced  with  a  declamation  upon  the  liberty 
of  the  subject,  and  of  the  importance  of  pre- 
serving a  jury  trial ;  and  yet  the  plea  itself 
tends,  if  it  has  any  meaning,  to  prove,  that  no 
^al  of  a  capital  crime  in  this  country  can  be 
taken  by  a  jury  ;  because  the  length  of  such 
trials  must,  in  most  cases,  make  it  necessary 
(or jurymen  to  rsfirssh  themielves,  and  to  retirs 


ibr  answering  the  necessities  of  nalore ;  and  ii 
these  things  cannot  be  permitted  by  the  Court, 
the  necessary  consequence  is,  that  no  such 
trial  can  proceed  by  jury ;  and  in  order  to  bring 
such  criminals  to  justice^  a  new  form  of  iri« 
must  be  invented.  That  when  a  plea  so 
groundless  and  frivolous  is,  for  the  first  tiroes 
taken  up  in  behalf  of  two  pannels,  whose 
rank  and  situation  in  life  enable  them  to 
bring  many  learned  counsel  to  argue  and 
give  countenance  to  such  a  plea,  in  behalf 
of  two  panneb  convicted  by  their  ccnintrjr 
of  the  most  atrocious  and  dangerous  criiDeS| 
it  becomes  the  dignity  of  the  Court  to  hesr 
fully,  and  then  to  give  such  a  judgment  as  will 
shew  that  the  law  knows  no  distinction  of  per« 
sons )  and.  that  the  criminal  law  in  this  oouotrjp 
upon  which  the  security  of  the  govemmeiitv 
and  the  safety  of  the  people  depends,  must  have 
its  course  with  equal  effect  against  the  greatest 
as  well  as  the  meanest  of  the  subiects.  That 
this  trial  has  been  conducted  with  more  atten- 
tion and  favour  for  the  defence  of  the  pannels, 
than  any  trial  that  has  occurred  in  the  memory 
of  any  of  the  members  of  the  Court.  Thai  the 
strictest  orders  were  given,  that  no  juryman 
should  retire,  even  for.  relieving  the  nectfssities 
of  nature,  without  leave  of  the  Court,  and  bein^ 
attended  by  a  macer  of  the  Court ;  which  was 
accordingly  punctually  executed  tliroughoot 
the  whole  course  of  the  trial.  That  when  it 
became  necessary  for  the  jury  to  refresh  them- 
selves from  time  to  time,  for  greater  dispatch^ 
and  to  prevent  confusion,  they  left  their  bencb, 
and  were  refreshed  at  a  table  immediately  be^ 
low,  at,  and  under  the  eye  of  the  Court;  and 
the  insinuatiou,  that  some  of  the  jury  raaj 
have  taken  too  much  liquor,  is  false  and  inju* 
rious,  to  the  knowledge  of  the  Court,  and  waa 
not  so  much  as  insinuated  in  the  debate  wlieo 
the  jury  was  present,  and  is  now  for  the  first 
time,  thrown  into  this  minute.  One  of  the  ju- 
ry men  being  indisposed,  rose  from  his  seat,  and 
walked  for  some  time  behind  the  seat,  but 
heard  the  whole  evidence.  That  no  cri* 
minal  trial,  where  such  refreshmeat  of  the 
jury  has  been  necessary,  was  ever  carried  on 
in  a  manner  so  little  exceptionable  «s  the  pre- 
sent ;  and  the  tendency  of  the  pannels'  plea  is 
to  shew,  that  no  criminal  has  been  legally  con- 
demned in  Scotland,  in  any  case  where  the 
trial  has  continued  for  such  a  time  as  to  require 
refreshment  to  the  jury,  or  the  retiring  of  any 
juryman,  or  the  relieving  the  necessities  of  na« 
ture.  That  during  the  time  the  jury  were  re* 
freshing  themselves  the  first  dav,  Anne  Clark 
was  under  examination,  which  lasted  eight 
hours,  and  remained  in  her  place,  under  the 
immediate  eye  of  the  Court,  till  her  examina- 
tion was  resumed  upon  the  return  of  the  jury 
to  their  places ;  and  no  person  spoke  to  her, 
except  the  macer  of  Court,  when  he  gav» 
her  some  bread .  and  wine.  And  during  thn 
whole  course  of  the  trial,  upon  notice  given,  thai 
any  of  the  jury  had  retired  to  esse  nature,  thn 
procoedings  stopped  till  his  retnm ;  so  that 
though,, froqi  the  n^o^ssity  of  the  thing  thc^ 
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Court  fllid,  fbr  fome  fehort  inteiTtls,  flop  pro* 
«9eoding  io  the  proof,  yet  there  was  do  adjourn* 
ment  of  the  Coart ;  aod  this  appears  from  the 
record  of  the  Court,  which  the  pannels  cauoot 
disprofe ;  and  the  Court  remained  full,  without 
one  moment's  interval,  during  the  whole  course 
of  the  trial;  and  as  ail  the  facts  stated  in  the 
plea  offered  for  the  pannels  passed  in  presence 
'  of  the  Court,  and  as  it  is  not  pretended  that  any 
wronr  was  done,  or  any  exception  taken,  in 
behalf  of  the  pannels,  to  any  part  of  the  pro- 
cedure during  the  whole  trial,  far  less  after  the 
jury  was  indosed,  no  proof  can  be  allowed  of 
the  facts  upon  which  the  plea  is  founded,  and 
the  Court  must  take  them  upon  their  own 
knowledge.  The  late  case  or  Janet  Ronald 
bas  no  relation  to  the  present  case ;  fbr  there 
the  Court  was  adjourned,  and  the  jury  dismissed 
ftfler  they  were  charged  with  the  pannel,  which 
was  found  to  be  contrary  to  law.  That  the  in- 
sinuatioo  thrown  out  against  the  jury,  that  they 
were  impatient  to  h«ir  the  evidence  for  the 
pannels,  is  likewise  false  and  iojurious,  to  the 
knowledge  of  the  Court :  that  after  the  prose- 
cutor concluded  his  evidence,  which  he 
abridged  as  much  as  possible,  the  counsel  fbr 
the  pannels  proceeded  to  open  their  defence  by 
a  proof,  that,  after  the  pannels  were  com- 
mitted to  prison,  the  cattle  at  the  bouse  at 
Eastmilo  were  sold  Jby  Alexander  Ogilvie;  and 
it  appearing  clearly  from  their  own  evidence, 
that  this  roup  proceeded  from  an  order  of  the 
pannel  Patrick  Ogilvie,  it  was  observed  by  one 
of  tlie  jury,  that  this  fact  did  not  appear  to  be 
material  to  the  issue ;  and  as  they  found  them* 
•elves  much  exhausted  by  fatigue  and  want  of 
rest,  they  would  not  be  able  to  attend  to  such 
evidence  as  might  be  material  for  the  pannel's 
defence ;  whicn  was  submitted  to  the  consider- 
ation of  the  pannel's  own  counsel :  and  they 
did  accordingly  declare,  that  they  gave  up  that 
article  of  their  proof. 

The  protest  taken  by  the  pannels  for  remeid 
in  law,  is  extant  in  process,  and  makes  a  part 
of  the  record  of  this  trial.  The  objection  to 
the  evidence  of  Anne  Clark,  founded  upon 
malice,  was  clearly  disproved  before  the  jury 
by  evideoce:  that  she  was  so  far  from  harbour- 
ing malice  against  the  pannels,  that  on  the 
contrary,  after  she  was  precognosced  before 
the  sheriff,  she  withdrew  herself  from  the 
place  of  her  abode,  and  concealed  herself  in 
dlA^rent  phioes  about  this  city  under  a  false 
name,  in  order  to  provent  her  being  addooed  as 
an  evidence  in  this  trial ;  and  although  his  ma- 
jesty'ii  advocate,  perceiving  the  danger  of  pro- 
tracting this  trial  to  an  unnecessary  length,  did 
not  insist  to  have  this  part  of  the  evidence  taken 
down;  yet  it  appeared  so  strong  to  the 
pannels  own  counsel,  that,  when  they  came  to 
■tate  the  grounds  of  their  allegation  of  malice, 
and  to  adduce  their  witnesses  m  support  there- 
of, the  judge  examioator  gave  his  opinion,  that 
the  condescendence,  as  stated  by  them,  was  not 
lelevant ;  and  they  Ji  I  not  insist  for  the  opi- 
Bioo  of  the  Court;  which  was  pbinlv  giving  up 
and  passing  from,  this  objection  ot  malice,  or 
any  proof  thereof. 


That  the  verdict  is  accurate  and  formal  m 
all  respects.— There  is  no  necessity  that  tbo 
verdict  should  mention  the  evidence  upon 
which  the  jury  proceeded :  that  all  the  written 
evidence  adduced  before  the  jury  was  in  behalf 
of  the  prosecutor,  and  no  written  evidence 
whatever  was  proved  or  adduced  before  tbb 
jury  in  behalf  of  the  pannels;  and  if  it 
can  be  supposed,  that  the  jury  did  not  taka 
under  their  consideration  this  part  of  the  pro- 
secutor's evidence,  it  was  so  far  favourable  for 
the  pauneb;  and  he  appeals  to  their  lordships* 
knowledge,  that,  in  most  trials  before  tnis 
Court,  toe  declarations  of  the  pannels,  and 
other  written  evidence,  are  referred  to  in  tho 
libel,  and  produced  before  the  jury ;  and  manj 
verdicts  have  been  returned,  upon  which  exe- 
cution passed,  wherein  no  mention  is  made  of 
theii;  having  considered  such  written  evidence  ; 
for  it  is  in  their  power  to  take  that  evidence 
under  their  consideration,  as  a  ground  of  their 
verdict,  or  not,  as  they  please. 

That  it  is  the  oodoubted  right  of  the  counsel 
for  the  pannel  to  be  the  last  speaker  upon  the 
import  of  the  evidence,  and  the  prosecutor  haa 
no  reply ;  but  It  is  the  inhereot  right  of  tho 
Court,  and  essential  to  public  justice,  to  correct 
inistakes  in  law  or  in  fact,  by  which  false  im« 
pressions  upon  the  jury  may  be  made  by  tha 
counsel  on  either  side:  that  the  verdict,  with  * 
respect  to  the  incest^  is  unexceptionable,  and 
properly  applies  to  the  charge  in  the  libel. 

That  no  admission  was  made  by  bis  msjes* 
tv's  advocate,  that  is  not  properly  entered  upon 
the  record:  that  he  passed  firom  the  ibcest 
charged  to  have  been  committed  after  the  sixth 
of  June,  in  presence  of  the  court  and  Jury,  and 
the  verdict  properly  applies  to  the  hbel  as  so 
restricted :  that  the  counsel  for  the  prisoners 
had  access  to  the  record  during  the  whole 
course  of  the  trial,  and  since  that  time ;  and  it 
is  improper  to  move  the  Court  for  an  arrest  of 
judgment  till  they  have  further  time  to  con- 
sider tho  record,  in  order  to  discover  what  ob- 
jections they  can  there  find  in  sdpport  of  their 
plea.  In  respect  of  all  which,  judgment  ought 
to  be  pronounced. 

Alter  reading  over  the  foregoing  minatea 
judicially,  in  presence  of  the  pannels  and  oourtt 
the  lords  proceeded  to  advise  the  same,  and 
pronounced  the  following  Interlocntor : 

''  The  Lord  Justice-Clerk  and  Commimion- 
ers  of  Justiciary,  having  considered  the  fore- 
going debate,  and  knowmg  that  the  whole  of 
this  trial,  from  first  to  last,  was  carried  on  un- 
der the  eye,  and  in  presence  of  the  Court ;  and 
tftat  the  whole  of  it  was  conducted  with  aa 
much  re^olaritv  and  accuracy  as  ever  was  dona 
in  any  trial  before  the  Court,  they  find  the  rea« 
sons  pleaded  in  arrest  of  judgment  not  relevant; 
and  repell  the  same ;  and  they  also  rcpell  tho' 
objections  made  to  the  form  or  substance  of  tha 
vwlict."*  (Signed) 

"  GiLB.  Elliot,  I.  P.  D." 

-''-**^- — ■ —        —  -  11 

*  See  S  Home's  Cemncotaries,  Trial  fbr 
Crimes,  269. 
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the  said  Katharine  Nairn  her  pregnancy,  or 
being  with  child ;    and  appoint  the  pannel  in 
the  mean  time  to  be  carried  back  to  prison. 
(Signed)  «  GiLB.  Elliot,  1.  P.  D." 


Copies  of  the  LdSTTEas  mentioned  in  the 
Minute  of  Debate  in  Arrest  of  Judgment, 
p.  13^3,  which  were  produced  jn  the 
course  of  the  Trial,  but  were  not  prored, 
and  did  not  enter  the  Record. 

Letter^  Anne  Clark  to  his  Me^etty's  Advocate. 

**  Lord  Advocate ; — Upon  my  coming  to 
town,  I  am  informed,  that  yon  heave  been 
searching  for  me.  It  would  never  bread  in 
my  breest  to  keept  out  of  the  way,  had  it  not 
been  -for  terror  of  imprisonneot ;  but  boupiog 
you  will  be  more  favourable  to  me,  I  shall 
weat  upon  you  to-morrow  morning  at  8  ef*  the 
clock.  Anne  Clabk." 

*«  Sunday  evenings  eight  of  the  clock.*' 
"  Te  the  Right  Hon.  Lord  Advocate.^' 

letter  from  Lord  George  Beauclerh^  Com- 
mander in  Chief  of  his  Majesty^ t  Forces 
in  North  Britain,  to  Lord  Justice  Clerk. 

«  My  lord  ;— By  a  letter  I  have  just  received 
from  the  lord  advocate,  I  find  notice  has  been 
taken  in  Court,  that  notwithstanding  of  the 
order  of  the  Coort  for  confining  of  Anne  Clark 
m  a  leparate  room  in  the  castle ;  yet,  after  be- 
ing separated,  she  was  again  remanded  back 
to  the  same  confinement :  it  is  very  true ;  and 
I  have  the  honour  to  acquaint  your  lordship, 
that  it  was  done  by  my  orders ;   as  it  was  re- 

E resented  to  me,  that  the  room  in  the  gunner's 
ouse  she  was  by  desire  put  into,  was  by  no 
means  a  place  to  keep  a  prisoner  in  safety ;  and 
I  am  determined,  that  all  prisoners  intrusted 
to  the  care  of  the  military  under  my  com- 
mand, shall  always  be  put  in  places  of  secu- 
rity, 1  have  the  honour  to  be,  my  lord.  Your 
lordship's  most  obedient  bumble  servant, 

"  G.  BfiAUCLERK." 

M  Eolyrood-Eouse^  Aug,  19,  ir65." 

•<  To  the  Right  Hon.  the  Lord 
Justice  Clerk." 

Letter  from  Stoats  Long  Morris,  esq.  to  Mr. 
James  Smith,  Writer  to  the  Signet. 

"  Huntley-  Lodge,  Aug.  3, 1765. 

"  Sir;—- This  day  I  received  your  letter  of  the 
dlft  of  July^  requesting  an  attestation  of  lieu- 
tenant Ogilvie's  behaviour  while  he  was  under 
my  command.  His  conduct  as  an  officer  was 
uneioeptiooable ;  and  he  was  always  thought 
hy  myself  and  the  other  offiders  of  the  regi- 
ment to  be  an  inoffensive,  harmless  man.  I 
Am,  Sir»  Your  most  obedient,  and  very  humble 
Mrraot,  Staats  L.Mobei8." 

*^  Ta  Mr.  James  Smith,  writer 
to  the  signet,  £dinburgh»'^. 


f^ 


The  Proceedings  in  this  Trial  bang 
mitted  to  London  for  the  cooaideration  of  bit 
majesty  and  his  privy-ceuncily  tlie 
signed  Opiniom  of  Mr.  MOartt,  an 
English  counsellor,  was  presented  with  then: 

**  I  have  read  a  great  deal  of  the  proceed- 
ings in  the  affair  of  the  unhap^  (iuoBen, 
Katharine  Nairn  and  lieutenant  Patrick  0^ 
vie,  under  sentence  of  death,  for  the  heisMi 
crimes  of  incest  and  murder.  CrioMs  of » 
black  a  dye,  charged  on  persons  who,  until  tbtt 
time,  had  preserved  unblemished  cbaradm, 
should  be  attended  with  the  most  evident  pnwfb 
to  gain  credit  in  the  opinion  of  mankind,  it 
least  of  the  most  judicious  part  of  it.  Amm^ 
the  vulgar,  it  is  much  to  be  lamented,  everj 
calumny,  however  ill-supported^  finds  an  eatj 
admittance. 

**  It  seems  to  me  extremely  bard  on  tbe  pri- 
soners, that  they  should  be  tried  at  tbe  suae 
time  for  crimes  of  very  different  natures.  [Ai 
to  this  see  a  note  in  p.  1S53.3  Tbe  indidmcst 
charges,  That  they  nave  presumed  fo  cofnail, 
and  are  guilty  art  and  part  of  both,  or  one  « 
other  of  the  said  crimes  of  incest  and  morder, 
&c.  Adding  the  two  crimes  in  one  indietneBl, 
makes  the  prisoners  be  exposed  to  a  greater 
odium,  and  creates  a  stronger  pretudice  aguut 
them.  I  think,  in  the  law  of  Eogdod,  • 
charge,  that  the  prisoner  at  the  bar  was  gailty 
of  one  or  other  of  two  crimes,  would  bafe 
vitiated  the  indictment.  It  ia  laid  down  at  a 
rule  in  Co.  Entr.  278,  that  tbe  &ct  u  never 
laid  in  tlie  disjunctive.  And  in  5  Mod.  1S7| 
Rex  against  Stocher,  it  was  ruled,  that  an  in- 
dict ment,  setting  forth,  tbat  the  defeodaat 
'  murderavit,  vel  murderari  causavit,'  is  not 
good  ;  for  these  are  different  crimes. 

*<  In  the  present  case  there  is  a  furtker  &h 
advantage ;  for,  as  I  am  informed,  tbe  trial  for 
incest,  and  the  trial  for  murder,  are  to  be  bad 
in  a  quite  different  manner.  In  the  first,  tbe 
trial  is  'janutschiusis;'  and  in  the  other  it  ii 
'  januis  apertis ;'  the  last  method  being  mere 
public,  is  less  exceptiopable.  In  tbe  case  of 
these  unfortunate  prisoners,  the  whole  wis 
carried  on  *  januis  clausis ;'  every  aUegatioa  and 
deposition  in  support  of  one  branch  of  tbe  in- 
dictment had  an  effect  on  both ;  but  tbio«  I 
think,  was  ratlier  prejudice  than  real  oooviclien. 

**  [  am  ef  opinion,  that,  if  tbeoriinescbai|ed 
are  considered  severally,  and  the  evideoee  pis^ 
duced  to  support  one  crime  ia  taken  ainj^fi 
without  the  aasistance  of  the  other,  no  jorjr  ib 
England  would  bavefound  the  prisoners  guUf' 

«« If  tbe  fiiets  alledged  asm  pmofefUieiB- 
oest  were  given  as  a  proof  of  the  carnslksfv- 
ledge  on  an  indictment  for  a  rapot  ii  is  inpea- 
si5le  a  jury  could  find  the  defendant  gniky.  I 
think  they  would  not  be  adoiitted  ss  a  P|^* 
criminal  conversation,  to  intitJe  a  homadto 
damage  on  an  action  of  trespass.  There  H 
not  one  fact  attempted  to  be  proved,  tbats>g 
not  be  literally  true ;  and  vet  tbe  defeodnsto  be 

iimoc«Dt  of  the  crime  of  canal  toowWfii 
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The  coi\jectare6  of  women  of  very  indiiferent 
characters,  aod  of  very  aialicious  disposi lions, 
may  naiuralJy  lead  to  the  worst  ibiogs;  but 
these  ooi^ectares  are  not  e,vidence,  wheu  there 
is  a  possibility  that  the  parties  may  he  iono- 
cent.  I  do  oot  koiow  that  in  our  law  aoy  pre- 
sumption of  a  criminal  cooversation  operates 
in  any  oircomstaDce,  but  that  of  beio§^  *  solus 
cum  sola,  et  Dudus  cum  ouda ;'  in  all  other 
circumstances  a  positive  proof  is  required.  It 
oflen  happens,  that  a  man  is  indicted  for  a 
rape,  antl  acquitted.;  and  yet  the  Court  directs 
a  prosecution  for  aii  assault  with  an  intent  to 
commit  a  rape.  In  cases  of  that  nature,  I 
doubt  not  but  the  witnesses  in  the  present  case 
would  hare  boldly  asserted,  that  a  rape  had 
been  actually  committed.  The  mind  of  the 
principal  witness  was  strangely  prepossessed  ; 
she  could  bear  distinctly  what  tiie  good  lady 
fiastmilo  could  neither  hear  nor  see. 

**  If  they  were  to  be  tried  on  the  murder 
singly,  the  proof  there  will  appear  as  defective. 
There  is  not  one  positive  proof,  that  Thomas 
Ogilvie  died  of  poison.  The  surgeons  who 
attended,  declare,  that  the  symptoms  might 
arise  from  natural  causes,  a  violent  bilious 
colic.  It  was  proved,  that  Thomas  Offilvie, 
the  day  before  bis  death /und  some  days  bslbre 
that,  had  complained  of  nains  in  his  bowels, 
and  had  called  for,  and  tajcen  drams  in  several 
places,  to  procure  ease.  These  most  certainly 
were  not  the  effects  of  poison  taken  on  the 
morning  of  the  day  on  which  he  died.  Why 
might  not  these  pains  have  increased,  the  day 
on  which  he  died,  without  the  interposition .  of 
any  poison?  The  matter  might  have  been 
cleared  up  by  opening  the  body.  Surgeons 
were  present,  and  ready  to  perform  the  opera* 
tion,  but  were  prevented  by  the  person  who 
has  spirited  up  the  prosecution,  and  who  is  to 
be  the  only  gainer  by  the  death  of  the  pri- 
soners. 

>  *'  The  great  rule  of  evidence  Is,  to  have  the 
best  proof  the  pature  of  the  case  can  admit. 
That  certainly  has  not  been  produced  in  this 
case ;  it  was  not  opposed  by  the  prisoners,  but 
it  was  opposed  by  the  man  who  wishes  their 
destruction.  The  incest  is  supposed  to  be  cer- 
tain, because  the  husband  is  supposed  to  have 
been  poisoned  ;  and,  on  the  other  band,  the 
man  is  believed  to  be  poisoned,  because  there  is 
a  supposed  proof  of  incest. 

«<  Under  these  circumstlUioes,  it  is'  difficult 
to  find  any  means  to  prove  the  innocence  of 
the  prisouers,  after  a  verdict  and  judgment. 
The  19tb  Artide,  of  the  Union  confirms  the 
jurisdiction  ef  the  court  of  session ;  and  iu  the 
same  terma  it  confirms  the  jurisdiction  of  the 
Court  of  Justiciary.  It  mentions  nothing  of 
an  appeal  from  the  Court  of  Session  to  the 
House  of  Lords,  yet  those  appeals  are  frequent. 
It  mentions  nothing  for  or  against  appeals 
fronkthe  Courts  of  Justiciary  :  it  certainly  does 
not  exclude  them.  There  lies  an  appeal  from 
the  Court  of  Exdiequer  in  Scothmd  to  the 
House  ef  Lords.  To  adroit  an  appeal  from 
Iha  two  •upreme  oeurts  in  Scotland,  where 


I  propertj^  only  is  concerned,  and  not  to  admit  an 
appeal  from  the  third  supreme  court,  where 
life,  honour,  property,  and  posterity  are  con- 
cerned, appears  somewhat  extraordinary.  By 
the  same  Article  of  the  Union,  it  is  enacteo, 
that  no  causes  in  Scotland  be  coguoscible,  or 
any  judgment  from  thence  be  recognosced, 
received,  or  altered,  by  the  Court  of  Chancery^ 
Queen's- Bench,  or  Common -Pleas,  or  any 
other  court  in  Westminster- hall.  This  negative 
clause  as  to  Westminster-hall,  and  the  courts 
there,  seems  to  imply  a  power  of  recognoscing 
and  altering  causes  and  judgments  in  the  House 
of  Lords.  1  think  it  is  the  common  rule  of 
construction. 

*'  I  believe  there  are  few  instances  of  ap- 
peals from  the  Court  of  Justiciary ;  but  that  is 
nut  a  proof  that  such  aopeals  cannot  lie.  I  re- 
member a  petition  or  appeal  was  sent  from 
Scotland  in  the  affair  of  Barrisdale :  there  waa 
some  difficult  made  about  presenting  the  ap* 
peal.  Lord  Bath  was  applied  to ;  but  he  said, 
it  was  a  branch  of  business  he  never  meddled 
in,  nor  was  he  disposed  to  meddle  for  the  fu- 
ture in  any  public  affair,  unless  it  was  such  as 
was  of  the  highest  importance  to  the  nation  ; 
however,  he  would  go  to  the  house,  and  men- 
tion it  to  the  chancellor:  and  in  some  days 
after,  being  called  upon,  he  said)  he  mentioned 
the  affair  to  tlie  chancellor,  but  that  it  was  un- 
necessary to  struggle  as  to  the  petition,  as  the 
king,  out  of  his  gracious  disposition,  would 
give  the  same  relief  that  was  aimed  at  by  the 
petition. 

**  If  there  is  no  way  open  from  the  Court  of 
Josticiary  to  the  House  of  Lords,  it  is  the  only 
court  in  Great- Britain  which  is  not  sub|ect  to 
that  jurisdiction ;  for  writs  of  error  go  from 
the  King's- bench  ^o  the  House  of  Lords,  ^ven 
in  cases  of  high -treason.  It  is  not  a  common 
oractice,  I  confess ;  but  vet  it  has  been  done. 
I  see  neither  reason  nor  law  why  the  proceed- 
ings of  the  Court  of  Justiciary  might  not  fall 
under  tbe  review  of  the  supreme  court,  as  well 
as  those  of  the  Court  of  Session. 

"  Sepi.  U,  1765.  A.  M'Carty."* 

*  <*  The  reversal  of  judgment  on  review,  in 
course  of  law,  has-rehilion  to  tbe  sentences  only 
of  the  inferior  courts.  For  those  of  the  court 
of  justiciary  are  not  subiect  to  revisal  in  any 
form  of  process,  either  before  themselves  or 
any  other  tribunal,  not  excepting  even  the 
House  of  Lords,  to  which  tbe  judgments  of  all 
the  other  courts  of  justice,  of  both  Scotland 
and  England,,  may  be  carried.  As  was  likely 
to  happen,  this  interesting  question  has  more 
than  once  been  the  subject  of  discussion;  and 
more  especially,  it  was  so  in  the  case  of  Ueute* 
nant  Ogilvie,  who,  after  his  conriction  and 
sentence,  applied  to  his  majesty  for  a  respite^ 
until  he  should  have  an  opportunity,  (parlia- 
ment <iot  being  then  assembled),  of  pcesentiog 
a  petition  of  appeal.  On  tnis  occasion,  a 
respite  was  granted  accordingly,  in  the  mean 
time  ;  and  a  remit  was  made  to  the  attorney- 
general  for  England,  and  the  lord  adT0(;ste  ior 
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the  said  Katharine  Nairn  her  preg^nancy,  or 
being  with  child ;    and  appoint  the  pannel  in 
the  mean  time  to  be  carried  back  to  prison. 
(Signed)  «  Gilb.  Elliot,  1.  P.  D." 


Copies  of  the  LiBttbrs  mentioned  in  the 
Minute  of  Debate  in  Arrest  of  Judg^inent, 
p.  IS^S,  which  were  produced  jn  the 
course  of  the  Trial,  but  were  not  proved, 
and  did  not  enter  the  Record. 

Letter^yAnne  Clark  to  his  Majesty's  Advocate. 

**  liOrd  Advocate ; — Upon  my  coming;  to 
town,  I  am  informed,  that  you  heave  been 
searching  for  me.  It  would  never  bread  in 
my  breest  to  keept  out  of  the  way,  had  it  not 
been  -for  terror  of  impriaonnent ;  but  boupinir 
you  will  be  more  eavourable  to  me,  I  sbaJil 
weat  upon  you  to-morrow  moniiog  at  8  ef  the 
clock.  Anne  Claiw." 

"  Sunday  evening,  eight  <f  the  clock,^* 

"  Te  the  Right  Hon.  Lord  Advocate.^' 

Jitter  from  Lord  Oeorge  Beauclerhy  Com- 
tnander  in  Chief  of  his  Majesty's  Forces 
in  North  Britain,  to  Lord  Justice  Clerk, 

«*  My  lord ;— By  a  letter  I  have  just  received 
from  the  lord  advocate,  I  find  notice  has  been 
taken  in  Court,  that  notwithstanding  of  the 
order  of  the  Court  for  confining  of  Anne  Clark 
m  a  leparate  room  in  the  castle  $  yet,  after  be- 
ing separated,  she  was  again  remanded  back 
to  the  same  confinement :  it  is  very  true ;  and 
I  have  the  honour  to  acquaint  your  lordship, 
that  it  was  done  by  my  orders ;   at  it  was  re- 

E resented  to  me,  that  the  room  in  the  gunner's 
ouse  she  was  by  desire  put  into,  was  by  no 
means  a  place  to  keep  a  prisoner  in  safety ;  and 
I  am  determined,  that  all  prisoners  intrusted 
to  the  care  of  the  military  under  my  com- 
mand, shall  always  be  put  in  places  of  secu- 
rity, I  have  the  honour  to  be,  my  lord,  Your 
lordship's  most  obedient  humble  servant, 

"  G.  Beauclbrk." 
M  Holyrood-House^  Aug.  13,  ir65." 

•<  To  the  Right  Hon.  the  Lord 
Justice  Clerk." 

Letter  from  Staats  Long  Morris,  esq.  to  Mr, 
James  Smith,  Writer  to  the  Signet, 

"  Huntley^  Lodge,  Aug,  S,  1765. 
**  Sir;— This  day  1  received  your  letter  of  the 
dltt  of  July,  requesting  an  attestation  of  lieu- 
tenant Ogilvie's  behaviour  while  he  was  under 
my  command.  His  conduct  as  an  officer  was 
UDezceptiooable ;  and  he  was  always  thought 
hy  myself  and  the  other  offiders  of  the  regi- 
ment to  be  an  inoffensive,  harmless  man.  I 
Am,  Sir»  Your  moat  obedient,  and  very  humble 
■•"▼Mt,  Staats  L.Morei8.'' 

"  To  Mr.  Jamea  Smith,  writer 
to  the  signet,  Edinbuigh/'; 


!*■ 


^r 


The  Proceedings  in  this  Trial  Being  traoa- 
mitted  to  London  for  the  consideration  of  bis 
majesty  and  his  privy-ceundl,  the  foUowiug 
signed  Opinion  of  Mr.  MOartt,  an  eminent 
English  counsellor,  was  presented  with  them : 

**  I  have  read  a  great  deal  of  the  proceed- 
ings in  the  affair  of  the  unhapj^  |>nsoiien, 
Katharine  Nairn  and  lieutenant  Patrick  OgiT- 
vie,  under  sentence  of  death,  fw  the  beineos 
crimes  of  incest  and  murder.  Crimes  of  ao 
black  a  dye,  charged  on  persons  who,  until  that 
time,  had  preserved  unblemished  diaracters, 
should  be  attended  with  the  most  evident  proola 
to  gain  credit  in  the  opinion  of  mankind,  at 
least  of  the  most  judicious  part  of  H*  Among 
the  vulgar,  it  is  nmch  to  be  lamented,  every 
calumny,  however  ill- supported,  finds  an  easy 
admittance. 

**  It  seems  to  me  extremely  bard  on  the  pri- 
soners, that  they  should  be  tried  at  the  aame 
timeforcrimesof  very  different  natures.  [As 
to  this  see  a  note  in  p.  1S5S.]  The  indictment 
charges,  That  they  nave  presumed  to  commit, 
and  are  guilty  art  and  part  of  both,  or  one  or 
other  of  the  said  crimes  of  incest  and  murder, 
&c.  Adding  the  two  crimes  in  one  indictment, 
makes  the  prisoners  be  exposed  to  a  greater 
odium,  and  creates  a  stronger  prejudice  against 
them.  I  think,  in  the  law  of  Eogfand,  n 
charge,  that  the  prisoner  at  the  bar  was  guilty 
of  one  or  other  of  two  crimes,  wouki  have 
vitiated  the  indictment.  It  is  laid  down  as  a 
rule  in  Co.  Entr.  378,  that  the  &ct  is  never 
laid  in  the  disjunctive.  And  in  5  Mod.  137, 
Rex  against  Stocher,  it  was  ruled,  that  an  in- 
dictment,  setting  forth,  that  the   defendant 

*  murderavit,  vel  murderari  caiisavit,'  is  not 
good  ;  for  these  are  different  crimes. 

**  In  the  present  case  there  is  a  further  dis- 
advantage ;  for,  as  I  am  informed,  the  trial  for 
incest,  and  the  trial  for  murder,  are  to  be  bad 
in  a  quite  different  manner.  In  the  first,  the 
trial  if  <  januis  clausis ;'  aud  in  the  other  it  is 

*  jauuis  apertis ;'  the  last  method  being  more 
public,  is  less  exceptiopable.  In  the  case  of 
these  unibrtunate  prisoners,  the  whole  was 
carried  on  *januis  clausis ;'  every  allegation  and 
deposition  in  support  of  one  branch  of  the  in- 
dictment had  an  effect  on  both ;  but  ibis,  I 
think,  was  rather  prejudice  than  real  convic^on. 

**  [  am  of  opinion,  that,  if  the  crimes  chaignd 
are  considered  severally,  and  the  evidence  pnh- 
duced  to  support  one  crime  is  taken  viiigljr» 
without  the  assistance  of  the  other,  no  jnrv  m 
England  would  have  found  the  prisoners  guilty. 

*<  if  the  laets  alledged  as  a  praof  of  Uie  in- 
cest were  given  as  a  proof  of  the  carnal  know- 
ledge on  an  indictment  for  a  rape,  it  is  impes- 
si5le  a  jury  could  find  the  defendant  guilty.  I 
think  they  would  not  be  admitted  m  a  proof  of 
criminal  conversation,  to  intitJe  a  husband  to 
damage  on  an  action  of  trespass.  There  ia 
not  one  fact  attempted  to  be  proved,  that  mBj 
not  be  literally  true;  aod  vet  the  defendants  mi 

ianoceot  of  tbe  crime  of  oarmil  IuiowMg*» 
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The  conjectares  oF  woroeo  of  very  indifferent  | 
characters,  and  of  Ytry  lualicious  disposilions, 
may  naturally  lead  to  the  worst  things;  but 
these  ooDJectores  are  not  eividence,  when  there 
is  a  possibility  that  the  parties  may  he  inno- 
oent.  I  do  not  know  that  in  our  law  any  pre- 
sumption of  a  criminal  conversation  operates 
in  any  circumstance,  but  that  of  being  *  solus 
cum  sola,  et  nudus  cum  ouda  ;*  in  all  other 
circumstauces  a  positive  proof  is  required.  It 
oflen  happens,  that  a  man  is  indicted  for  a 
rape,  and  acquitted.;  and  yet  the  Court  directs 
a  prosecution  for  an  assault  with  an  intent  to 
commit  a  rape.  In  cases  of  that  nature,  I 
doubt  not  but  the  witnesses  in  the  present  case 
would  have  boldly  asserted,  that  a  rape  had 
been  actually  committed.  The  mind  of  the 
principal  witness  was  strangely  prepossessed  ; 
she  could  bear  distinctly  what  tne  good  lady 
fiastmiln  could  neither  hear  nor  see. 

**  If  they  were  to  be  tried  on  the  murder 
singly,  the  proof  there  will  appear  as  defective. 
There  is  not  one  positive  proof,  that  Thomas 
Ogilvie  died  of  poison.  The  surgeons  who 
attended,  declare,  that  the  symptoms  might 
arise  from  natural  causes,  a  violent  bilious 
colic.  It  was  proved,  that  Thomas  Ogilvie, 
the  day  before  his  death/and  some  days  before 
that,  had  complained  of  nains  in  his  bowels, 
and  had  called  for,  and  tajcen  drams  in  several 
places,  to  procure  ease.  These  most  certainly 
were  not  the  effects  of  poison  taken  on  the 
morning  of  the  day  on  which  he  died.  Why 
might  not  these  pains  have  increased,  the  day 
on  which  he  died,  without  the  interpositkm  of 
any  poison  P  The  matter  might  have  been 
cleared  up  by  opening  the  body.  Surgeons 
were  present,  and  ready  to  perform  the  opera- 
tion, but  were  prevented  by  the  person  who 
has  spirited  up  the  prosecution,  and  who  is  to 
be  the  only  gainer  by  the  death  of  the  pri- 
soners. 
>  <*  The  great  rule  of  evidence  is,  to  have  the 
best  proof  the  pature  of  the  case  can  admit. 
That  certainly  has  not  been  produced  in  this 
case ;  it  was  not  opposed  by  the  prisoners,  but 
it  was  opposed  by  the  man  who  wishes  their 
destruction.  The  incest  is  supposed  to  be  cer- 
taio,  because  the  husband  is  supposed  to  have 
been  poisoned ;  and,  on  the  other  hand,  the 
man  is  believed  to  be  poisoned,  because  there  is 
a  supposed  proof  of  incest. 

*•  Under  these  ctrcumstlUioes,  it  is*  difficult 
to  find  any.  means  to  prove  the  innocence  of 
the  prisoners,  after  a  verdict  and  judgment. 
The  19th  Artide,  of  the  Union  confirms  the 
jurisdiction  ef  the  court  of  session ;  and  in  the 
same  terma  it  confirms  the  jurisdiction  of  the 
Court  of  Justiciary.  It  mentions  nothiug  of 
an  appeal  firom  the  Court  of  Session  to  the 
House  of  Lords,  yet  those  appeals  are  frequent. 
It  mentions  nothing  for  or  against  appeals 
fronktbe  Courts  of  Justiciary  :  it  certainly  does 
not  exclude  them.  There  lies  an  appeal  from 
the  Court  of  Exdiequer  in  Scothmd  to  the 
House  of  Lords.  To  admit  an  appeal  from 
the  two  supreme  courts  in  Scotland,  where 


property  only  is  concerned,  and  not  to  admit  an 
appeal  from  the  third  supreme  court,  where 
life,  hononr,  property,  and  iiosterity  are  con- 
cerned, appears  somewhat  extraordinary.  By 
the  same  Article  of  the  Union,  it  is  enacteoy 
that  no  causes  in  Scotland  be  cogiioscible,  or 
any  judgment  from  thence  be  recognosced, 
received,  or  altered,  by  the  Court  of  Chancery, 
Queen's- Bench,  or  Common- Pleas,  or  any 
other  court  in  Westminster- hall.  This  negative 
clause  as  to  Westminster- hall,  and  the  courts 
there,  seems  to  imply  a  power  of  recognoscing 
and  altering  causes  and  judgments  in  the  House 
of  Lords.  1  think  it  is  the  common  rule  of 
construction. 

*'  I  believe  there  are  few  instances  of  ap* 
peals  from  the  Court  of  Justiciary ;  but  that  is 
not  a  proof  that  such  appeals  cannot  lie.  I  re- 
member a  petition  or  appeal  was  sent  from 
Scotland  in  the  affair  of  Barrisdale :  there  was 
some  difficulty  made  about  presenting  the  ap* 
peal.  Lord  Bath  was  applied  to ;  but  he  said, 
it  was  a  branch  of  business  he  never  meddled 
in,  nor  was  he  disposed  to  meddle  for  the  f\i« 
ture  in  any  public  affair,  unless  it  was  such  as 
was  of  the  highest  importance  to  the  nation  ; 
however,  he  would  go  to  the  house,  and  men- 
tion it  to  the  chancellor :  and  in  some  days 
after,  being  called  upon,  he  said^  he  mentioned 
the  affiiir  to  tlie  chancellor,  but  that  it  was  un- 
necessary to  struggle  as  to  the  petition,  as  the 
king,  out  of  his  gracious  disposition,  would 
give  the  same  relief  that  was  aimed  at  by  the 
petition. 

**  If  there  is  no  way  open  from  the  Court  of 
Justiciary  to  the  House  of  Lords,  it  is  the  only 
court  in  Great- Britain  which  is  not  subject  to 
that  jurisdiction ;  for  writs  of  error  go  from 
the  Kiug's- bench  to  the  House  of  Lords,  ^ven 
in  cases  of  high -treason.    It  is  not  a  common 

fractice,  I  confess ;  but  vet  it  has  been  done, 
see  neither  reason  nor  Uw  why  the  proceed- 
ings of  the  Court  of  Justiciary  might  not  fall 
under  tbe  review  of  the  supreme  court,  as  well 
as  those  of  the  Court  of  Session. 

"  Sept.  14, 1765.  A.  M'Carty."* 

*  **  The  reversal  of  judgment  on  review,  in 
course  of  law,  has-rehtUon  to  the  sentences  only 
of  the  inferior  courts.  For  those  of  the  court 
of  justiciary  are  not  subject  to  revisal  in  any 
form  of  process,  either  before  themselves  or 
any  other  tribunal,  not  excepting  even  the 
House  of  Lords,  to  which  tbe  judgments  of  all 
the  other  courts  of  justice,  of  both  Scotland 
and  England,,  may  be  carried.  As  was  likely 
to  happen,  this  interesting  question  has  more 
than  once  been  the  subject  of  discussion ;  and 
more  especially,  it  was  so  in  the  case  of  iieute* 
nant  Ogilvie,  who,  afler  his  conviction  and 
sentence,  applied  to  his  miyesty  for  a  respite, 
until  he  should  have  an  opportunity,  (parlia- 
ment <iot  being  then  assemble),  of  poesentiDg 
a  petition  of  appeal.  On  tnis  occasiou,  a 
respite  was  granted  accordingly,  in  the  mean 
time ;  and  a  remit  was  made  to  the  attomev- 
general  for  England,  and  tbe  lord  adToqate  for 
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fn  confleqiience  of  this.  Vieat^nant  OgiKie 
was  respited  from  lime  to^inie  till  the  13th  of 
Kuvemher,  1765,  when  (his  majest3f'8  fourth 
reprieve  beinj^  exiiireil)  he  was  carried  from 

Scotland,  for  their  opinion  as  to  the  com- 
petency of  buch  Review.'  And,  on  the  part  of 
the  lorrf  advocate,  (at  that  time  Mr.  Miller,  af- 
terwanls  succesaiveiy  lord  justice- clerk,  and 
president  of  the  court  of  session),  a  report  was 
made  in  the  neg^ative,  upon  these,  as  they  have 
generally  been  esteemed,  and  certainly  to  me 
appear,  sound  and  sufficient  grounds.  1.  The 
absolute  silence  of  all  our'  books  and  authori- 
ties in  law,  with  respect  to  any  such  right  of 
appeal.  2.  That  there  is  no  vestiffe  of  any 
such  process,  either  in  the  records  of  the  pre- 
■ent  Court  of  Justiciary,  which  was  established 
in  1671,  nor  in  those  of  parliament,  which 
begin  with  the  reign  of  James  1.  3.  The  si- 
lence of  the  Claim  of  Right  (1689,  c.  13)  on  this 
head  ;  thongli  it  asserts  the  privilege  of  pro- 
testing for  remead  of  law,  against  the  judg- 
ments of  the  lords  of  session,  the  supreme  ju- 
dicature in  civil  or  patrimonial  afiairs.*  4. 
That  the  Treaty  of  Union  confirmed  the  Court 
of  J,U8ticiary  in  its  constitution  and  privileges  as 
they  then  stood  ;f  and  that  there  his  b<^n  no 
instance  [excepting  a  singular  and  irregular 
case  about  the  church  of  Elgin]  since  that 
lime,  of  any  such  appeal  beitag  received  by  the 
House  of  Lords.  The  opinion  of  the  attorney- 
general  for  England  coincided  with  this  report ; 
and  in  consequence,  upon  expiration  of  the  re- 
•pite,  lieutenant  Ogiivie  was  executed,  agree- 
aoly  to  his  sentence. 

'*  The  next  attempt  of  this  sort,  was  in  the 
trial  of  George  Dempster  for  bribery  at  an 
election  ;  where  the  prosecutor  offered  a  peti- 
tion of  appeal  against  thb  interlocutor  of  Court, 
•ustaining  the  pannePs  privilege  as  a  member 
of  parliament,  in  delay  of  trial.  This  was  re- 
mitted to  a  committee,  to  report  whether  it 
should  be  received,  (March  7th,  1768;)  but 
the  issue  was,  that  instead  of  determining  the 
general  question,  the  House  saw  cause  to  pro- 
nounce an  order,  authorising  the  Court  to  re- 
consider their  judgment,  and  proceed  notwith- 
standing the  appeal.    [See  the  words  of  this 

*  The  article  of  the  <  Claim  of  Right,'  which 
Mr.  Hume  here  mentions,  is  expressed  thus. 
**  That  it  is  the  right  and  privilege  of  the  sub- 
jects, to  protest  for  remeid  of  law  to  the  king 
and  parliament,  against  sentences  pronounced 
by  the  lords  of  session,  providing  the  same  do 
not  stop  execution  of  these  sentences." 

^  In  the  19th  article  of  the  Treat  j  of  Union 
it  18  declared,  "That  the  Court  of  Justiciary 
do  also,  after  the  Union,  and  notwithstanding 
thereof,  remain  in  all  time  coming,  within 
Scotland,  as  it  is  now  constituted  by  the  laws 
of  that  kingdom,  and  with  the  same  authority 
and  privileges  as  before  the  Union ;  subject, 
Qevertheless,  to  such  regulations  as  shall  be 
made  by  the  parliament  of  Great  Britain,  and 
""i^ithout  prejudice  of  other  rights  of  justiciary." 


the  Tolbootb  in  Edinburgh,  and  was  executecl 
in  the  Grass- Market,  amidst  an  iooomerabls 
concourse  of  people.  The  day  before  his  exe- 
cution he  signed  and  delivered  a  paper,  io  order 

order  in  Maclaurin's  Criminal  Cases,  p.  417. 
There  is  also  an  entry  relative  to  it  in  the  books 
of  Adjournal,  Aug.  16,  1768.  The  Lords  of 
Justiciary,  in  an  interlocutor  relative  to  this 
business,  had  inadvertently  applied  to  tbil 
order,  the  term  'judgment.'  The  lord  sdvo- 
cate,  of  the  above  date,  represented  to  the 
Court,  That  he  attended  the  Committee  of  tbt 
House  of  Lords,  whose  order  of  the  7tb  of 
March  was  made,  '  of  purpose  to  avoid  the 
determination  of  the  question  as  to  the  compe- 
tency of  an  appeal  from  this  Court ;'  and  that 
he  was  apprehensive,  that  afterwards,  when 
the  rt$  gesia  was  forgotten,  this  interlocutor 
might  be  quoted  as  evidence  of  the  receiving 
of  the  appeal,  and  of  a  judgment  given  on  it  ia 
the  House  of  Lords.  He  therefore  prayed  to 
substitute  the  term  *  order'  for  that  of  *  judg- 
<  ment;'  The  Court  declare,  their  having  used 
the  term  *  judgment'  in  the  above-mentioned 
interlocutor,  proceeded  from  their  not  advert- 
ing that  there  was  any  material  differeocs 
betwixt  the  words  <  order'  and  *  judgmeot,' 
and  they  hereby  declare,  that  they  there  in- 
tended no  more  by  the  word  *  judgment,'  thaa 
by  that  of  '  order ;'  and  in  respect  of  this 
declaration,  they  find  no  occasion  to  alter  the 
former  record.]  A  second  appeal  was  entered 
in  this  case,  after  the  interlocutor  dismissing 
the  libel ;  but  this  was  remitted  to  a  committee, 
who  never  reported  on  the  matter. 

*'  Soon  afterwards,  this  question  was,  how* 
ever,  carefully  considered,  as  far  at  least  as  relates 
to  interlocutory  orders,  in  the  important  case 
of  Mungo  Campbell ;  where  an  appeal  was 
taken  against  the  interlocutors  of  Court  sos- 
tainiug  their  jurisdiction,  and  finding  the  libel 
relevanti  Lord  Mansfield,  on  this  occasion, 
entered  fully  into  the  sereral  reasons  for  refus- 
ing such  appeals,  especially  before  the  issue  of 
the  trial ;  and  the  petition  was  rejected  ac* 
cordingly. 

<*  JNevertbeless,  it  was  thought  desirable  to 
bring  this  controversy  to  a  solemn  and  decisive 
judgment,  as  relative  to  the  case  also  of  an  ap- 
peal taken  after  conriction  and  sentence.  A 
petition  was  therefore  offered  for  Alexander 
Murdison  and  John  Miller,  two  persons  con- 
victed of  sheep -stealing,  and  under  sentence  of 
death.  And  this  havmg  been  remitted  Io  a 
committee,  the  House  of  Lords  determined  oo 
their  report,  March  10,  1773,  <  That  the  said 
petition  and  appeal  is  not  properly  brouirht,  and 
that  the  same  oe  and  is  hereby  rejected.^ 

<'  That  judgment,  in  itself  decisive,  has  sines 
been  confirmed,  with  other  two.  [see  Hac« 
laurio  581]  to  the  same  {lurpose :  one  in  the 
case  of  By  water,  in  spring  1781,  who  com- 
plained of  a  decision  repelhng  an  objection  in 
arrest  of  judgment,  and  pronouncing  seotencs 
of  death  ;  the  oiher  in  the  case  of  Robertson 
and  Berry,  [May  8tb»  1793,  see  it  in  tliis  Col« 
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to  be  made  public,  of  which  the  following  is  an 
aatbentic  copy : 

**  1  lieutenant  Patrick  Og^il? ie,  brother-i^er- 
man  to  the  deceased  Thomas  Ogilvie  of  East- 
miln,  considering  myself  upon  the  brink  of  this 
mortal  iife  into  eternity ;  and  as  f  have  but  few 
boars  to  live,  woald  chuse  to  employ  them  in 
the  way  that  would  most  conduce  to  my  eter- 
nal happiness :  and  though  my  years  be  few, 
•nd  my  sins  many,  yet  1  hope,  through  God's 
grace,  and  the  interposition  of  my  blessed  Re- 
deemer, that  the  gates  of  HeaYen  wiH  uoi  be 
shut  upon  me,  in  whatever  view  I,  ai  a  crimi- 
nal, may  be  looked  on  by  the  generality  of 
mankind ;  and  1  hope,  those  who  best  knew 
me,  will  do  me  justice  when  I  am  gone.  As 
to  the  crimes  1  am  accused  of,  the  trial  itself 
will  shew  the  propensity  of  the  witnesses, 
where  civility,  and  possibly  folly,  are  explained 
into  actual  guilt ;  and  which  possibly  bad  the 
greater  effect  in  making  them  believed;  and 
of  both  crimes  for  which  I  am  now  doomed  to 
suffer,  1  declare  my  innocence  ;  and  that  no ' 
persuasion  could  ever  have  made  me  coode- 
scend  to  them. 

**  i  freely  forgive  every  person  concerned  iu 
Ijiis  melancholy  affair ;  and  wherein  any  of 
them  have  been  faulty  to  me,  I  pray  God  to 
forgive  them. 

^*  My  counsel  and  doers  have  done  their  duty 
for  me,  for  which  I  thank  them  sincerely,  con- 
■ideriog  the  care  they  have  taken  of  me,  and 

lection]  two  persons  under  sentence  of  impri- 
•onment,  for  printing  and  publishing  a  seditious 
libel.  On  the  former  of  these  occasions,  lord 
Mansfield  again  entered  at  large  into  the 
history  o^  tiiis  matter,  and  detailed  the  reasons 
against  receiving  the  petition:  on  the  latter, 
it  was  attempted  to  be  shewn,  that  the  other 
precedents,  being  all  in  trials  for  felony  and 
capital  crimes,  were  not  decisive  of  such  a  case 
as  this,  where  the  sentence  was  of  imprison- 
ment only,  for  what  in  England  would  be 
termed  a  misdemeanour. 

*^  AAer  detailing  this  series  of  high  author!  • 
ties,  may  I  presume  to  add,  in  the  close  of  vail, 
that  in  the  course  of  my  researches,  which  I 
have  carried  back  to  the  oldest  date  of  which  we 
have  any  genuine  record  of  the  proceedings  of 
the  Justiciar  and  his  deputies,  1  have  not  met 
with  any  thing  in  the  nature  of  an  appeal  to 
parliament,  beyond  a  mere  protest  that  never 
was  prosecuted,  or  which  tends  in  anywise  to 
•bake  that  opinion  of  our  ancient  course  of 
practice  [Mr.  Amot,  in  a  note  to  p.  106  of 
bis  Collection  of  Criminal  Cases,  delivers  a 
positive  opinion  for  the  competency  of  appeals, 
and  this,  he  says,  is  founded  upon  his  search 
into  the  books  of  Adjournal  from  1536,  to  the 
present  times.  But  he  has  not  directed  the 
reader  to  Jthe  particular  cases  or  proceedings, 
which  tenil  to  the  support  of  his  opinion]  on 
which  the  report  of  the  Lord  Advocate  in  the 
cafe  of  Ogilvie,  and  the  judgments  in  the  other 
cases,  are  bottomed."  .Hume's  Gommen- 
lariasy  c  18,  §  2,  vol.  2,  p.  400. 
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am  sorry  it  is  not  in  my  power  to  give  them  a 
better  reward. 

**  The  ministers  of  this  city  have  been  ot 
great  trouble  about  my  eternal  state,  which  I 
have  always  gratefully  acknowledged,  and  will 
do  to  my  last  breath,  for  the  care  they  have 
been  plsase«l  to  take  of  me:  I  am  sorry,  time 
being  so  precious  now,  1  have  it  not  in  my 
power  to  express  my  gratitude  aM>re  so,  for 
their  goodness  and  attendance  towards  me  ; 
and  I  hope  their  labours  in  my  behalf  will  not 
be  in  vain. 

*'  Captain  James  Robb,  and  the  other 
keepers  of  the  prison  under  him,  have  also 
shewn  me  great  kindness  since  my  confine- 
ment, for  which  I  thank  them,  and  thought  it 
my  duty  to  declare  the  same. 

*'  I  desire  to  die  in  peace  with  all  men,  even 
my  greatest  enemies,  begging  forgiveness  ta 
them,  as  I  hope  for  it  from  that  God,  in  whose 
piesence  I  am  soon  to  appear ;  hoping  for  the 
pardon  of  my  sins,  and  entrance  mto  etei'nal 
bliss,  through  the  merits  and  intercession  of 
my  Redeemer,  to  whom  i  recommend  my 
spirit :  Come,  sweet  Jesus,  come  quickly,  and 
redbiveit!  (Signed) 

"  PatricW  Ooilvie." 

*'  P.  S.  Mean  time  I  beg  leave  to  clear  Mr.. 
John  Fenton  of  an  affair  laid  to  his  charge ; 
such  aa  his  bein^  gT^lty  of  keeping  me  from 
making  a  confession  to  the  world  before  1  died  ; 
this,  1  hope,  will  be  a  warning  for  the  future 
from  such  like  mistakes  to  the  world,  and  hope 
they  will  be  sorry  for  their  false  suspicion 
now.  (Signed) 

'*  Patrick  Ooilvie." 
"  Edinburgh,  Tolhooih,  Nov,  12, 1765." 

On  the  18th  of  Novemlter  1765,  the  High 
Court  of  Justiciary  met,  agreeable  to  their  ad- 
journment of  the  16th  of  August ;  when  the 
consideration  of  the  case  of  Mrs.  Ogilvie  was 
resumed,  and  the  midwives  appointed  by  the 
Court  to  visit  her,  having  emitted  their  declara- 
tion upon  oath,  that  they  ailjudged  her  to  be  in 
the  sixth  month  of  her  preguancy,  the  Court, 
in  consequence  thereof,  again  superseded  the 
pronouncing  of  sentence  until  the  second  Mon- 
day in  March. 

Mrs.  Ogilvie  was  delivered  of  a  daughter, 
February  37,  1766,  in  the  Tolbooth  ;  from 
whence  she  found  means  to  escape  on  the  16th 
of  March ;  the  Court  of  Justiciary^who  met 
on  the  10th,  having,  on  account  <^)^r  being  so 
lately  brought  to  bed,  further  adjourned  to  the 
I7tb ;  on  which  day  she  was  to  have  received 
sentence. 


I  conjecture  that  the  Opinion  signed  **  A. 
M'Carty,"  which  Is  printed  above,  was  that  of 
which  the  publication  gave  rise  to  the  rebuke 
mentioned  by  Mr.  Hume  in  the  tbllowiog 
passage: 

•«  For  preservation  of  the  authority  of  courts, 
and  promotion  of  the  speedy  and  effectual  ad- 
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of  Nairn  and  OgilFie,  and  after  those  panoeli 
had  been  coo? icted,  certiun  printers  were  re- 
baked,  and,  on  allNooottt  of  their  subniMioD, 
were  dismiaaed   witboat  fariber  censure,  for 
their  fault  in  pHblishing  an  Opinion  of  Eo^lish 
counsel  on  the  case,  aceompauied  with  norei 
highly  injarioas  to  the  Court  and  Uie  Jury. 
In  a  still  later  instance,  February  23,  1793, 
[see  the  Case  of  Anderson  and  others  in  that 
year]  when  an  account  hfid  been  published  of 
a  certain  trial,  equally  slanderoua  of  the  pro« 
ceedings  of  the  Court,  and  contemptuous  of  the 
persona  of  the  judges,  and  where  the  offeoce 
was  not  followed  with  the  like  symptoms  of 
contrition,  the  culprits,  Johnston  and  Dram- 
roond,  were  sent  to  gaol  for  three  months,  a^ 
till  they  should  find  surety  for  their  good  be> 
haviour  in  time  to  come."    Hume's  Comm. 
?ol.  l,p.  919. 


vancement  of  justice,  in  Scotland  every  jud^e, 
'  of  whatsoever  degree,  has  power  to  punish 
summarily,  and  of  his  own  motion,  all  sucb 
disorders  or  misdemeanours,  committed  in 
court  during- the  progress  of  a  trial,  as  are 
either  a  disturbance  of  the  judge  in  the  exercise 
of  his  functions,  or  a  violation  of  that  respect 
and  deference  which  oui^ht  to  be  observed  to- 
wards him,  when  proceeding  in  his  office. 
The  hindrance,  therefore,  or  molestation  of  the 
roacers  or  other  officers  of  court  in  their  duty  : 
the  use  of  any  threatening  or  contumelious 
speech  or  gesture  there  wiih  relation  to  the 
judge  or  the  trial:  any  open  expression  of 
either  censure  or  approbation  of  the  proceedings 
of  the  judge  or  the  jury,  as  by  acclamation  or 
otherwise ;  [see  the  case  of  a  man  fined  for  ap- 
plauding upon  the  acquittal  of  Stone,  a.  d. 
1796,]  nay,  the  wilful  and  repeated  breaking  of 
ailence  in  court:  all  these  are  examples  of 
thb  sort  of  blameable  contempt,  for  which  the 
magistrate  may  reprove  the  delinquent  of  his 
own  knowledge,  and  npon  the  spot.  Ail  wilful 
disobedience  or  gross  neglect  of  the  orders  and 
precepts  of  court,  in  matters  relative  to  any 
trial,  is,  in  like  manner,  necessary  to  be  sub- 
dued without  delay :  otherwise,  the  course  of 
Justice,  would  be  liable  to  be  stopped  by  the  re- 
fusal of  jurors  to  serve,  or  of  witnesses  to  appear, 
or  to  answer,  and  the  like. 

*<  It  is  equally  indispensable  to  repress  in  the 
same  speedy  aiid  effectual  manner,  all  attempts 
which  may  be  made  with  relation  to  any  trial 
depending  at  the  time,  or  which  has  recently 
been  so,  to  slander  the  proceedings  of  court, 
or  to  depreciate  the  character,  or  sully  the  ho- 
nour, of  the  judges ;  or  to  impose  qp  their  wis- 
dom, and  pollute  the  cbaonela  of  iustice,  to 
the  prejudice  of  a  fair  and  unbiassed  trial,  be- 
tween the  parties.  In  formertimes  they  scrupled 
not  sammarily  to  inflict  high  corporal  pains,  for 
transgressions  of  the  first  of  these  kinds.  As  in 
regard  to  Donald 'Campbell,  February  24th, 
1673,  who,  in  the  course  of  a  trial,  when 
standing  among  the  multitude  by  the  court- 
house, had  openly  accused  the  earl  of  Athol, 
justice-general,  of  gross  partiality  and  corrup- 
tion with  relation  to  that  case :  he  had  sentenco 
on  this  account,  to  stifnd  two  hours  npon  the 
cuck-stool',  and  there  make  public  confession  of 
bis  fault,  and  to  have  his  tongue  bored  by  the 
common  cxeeotioBer."  [As  to  the  validity  of 
precedents  nf  mere  acts  of  power,  aee  vol.  8, 1 
p.  79.]-*"^Ioffe  iMely,  with  relation  to  the  trial  | 


As  to  writs  of  error  in  crnniBal  cases  ia 
Enghind,  see  in  this  Collection  the  cases  of  «r 
Thomas  Armstrong,  vol.  10,  p.  105,  and  sea 
pp.  116,  e(  8 eg. ;  of  Asbbv  and  White,  vol.  14, 
p.  695,861,  tt  seq.;  of  iVilkes,  a.  ft,  1764, 
1770,  and  Mr.  Hargrave's  learned  collectifHi 
concerning  writs  of  error  in  crimtnal  eases,  Juri- 
dical Arguments  and  Collections,  vol.  1,  p.  409. 
In  the  preface  to  which  volume  that  emineat 
lawyer  notices  that  though  be  had  not  ttlere  of* 
fered  his  own  opinion  *'  he  has  of)en  thought 
npon  the  snbject ;  and  it  is  not  improbable, 
that  he  may  hereafter  commit  to  writing  bis 
sentiments,  not  onl^^  iipon  the  nature  of  tbe 
claim  of  the  snbject  in  England  to  call  the  ap- 
pellant jurisdiction  over  crimes  into  action ;  bttt 
also  on  the  controversy,  which  has  more  thsn 
once  been  agitated,  on  the  existence  of  soeb  a 
jurisdiction  over  the  snpreme  criminal  coo^  in 
Scotland."  It  is  therefore  to  be  hoped  that 
the  matter  will  receire  a  full  discussion  m  bis 
most  valuable  *  Jurisconsult  Exercitatioos*  now 
in  course  of  publication.  See  some  important 
matter  concerning  the  right  to  a  writ  of  errot 
in  criminal  cases  in  England,,  in  the  New 
Parliamentary  History,  vol.  5,  p.  445. 

Note ;  By  the  Commons'  Jooroal  of  Sab* 
bati,  4''  die  Mau  1  Will,  et  Mar.  U  appean, 
that  leave  was  given  to  bring  iu  a  Bill  '*  for  re- 
gulating construction  vpoa  tbe  atatntes  for 
treason  ;  and  trials,  and  proceedingSy  and  writs 
of  error,  in  cases  ui  treason.*'  Aad  it  was  re- 
commended to  Mr.  SaofaefereU  to  t«ke  can  of 
the  BilL 
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547.  Tte  Trial  of  Florence  H^snset,  M.  D.  for  High  Treason ; 
holden  at  the  Bar  of  the  Court  of  KingVBcnch,  in  West- 
minster-hall :  Before  the  Right  Hon.  William  Earl  of  Mans- 
field^ Lord  Chief  Justice,  Sir  William  Denni^on,  Sir  Michael 
Foster,  and  Sir  John  Eardley  Wilmot,  knts.  Justices  of  the 
said  Court,  on  Monday  the  12th  day  of  June  :  ^George  II. 
A.  D.  1758.  [Burrow's  Reports,  temp.  Lord  Mansfield,  vol.  1, 
p.  642.] 


Rn  vertu$  Florencb  Hbnsey,  NI.  D. 

On  SlMiaay  8th  of  May  1758,  tha  dehad- 
•oi  WM  brought  into  court  by  tbe  keeper  of 
Newgate,  upon  a  Habeas  Corpua  directed  to 
him,  commandiog  him  ^  to  briog  up  bis  body." 
He  appeared  (upoo  the  reading  of  the  return) 
to  have  been  committed  hy  warrant  under  the 
hand  and  teal  of  the  earl  or  Holdemesa,  one  of 
liit  majesty's  principal  secretaries  of  state,  for 
high -treason  in*  adhering  to,  and  aiding  and 
corresponding  with  the  king's  enemies ;  and  to 
be  dstained  in  bis  custody ,  by  virtue  of  a  second 
wana»t  of  the  like  kind. 

Mr.  Attorney  General  grayed  that  the  re- 
tim  might  be  filed. 

Court.  Let  it  be  filed. 

Mr.  Attornev  General  then  informed  the 
Court  and  the  defipodant,  «  That  there  was  an 
indictment  of  high-treason  found  against  the 
defendant :"  ( W'hiob  indiotment  was  so  found 
by  the  grand  jury,  bv  itself  singly,  and  brought 
into  court,  singly*  oy  them  on  Tuesday  last.) 
With  which  indictment  the  defendant  being 
now  chaiged,  and  being  called  upon  by  the 
Secondary  of  the  Crown-  oflioe  to  hold  up  bis 
hand,  the  Conrt  ordered  the  indictment  to  be 
read  to  him. 

But  the  Court,  (before  it  was  read  to  bimi) 
asked  him,  **  Whether  he  desired  counsel  to 
be  assigned  to  him ;"  and  if  he  did  desire  to 
have  counsel,  then,  *<  Whom,  by  name,  be  de-, 
filed  to  have  assigaeil  to  him.** 

He  named,  and  accordioKly  the  Court  as- 
•igned  Ip  him,  Mr.  John  Morton,  and  the  ho- 
Bonrabll  Mr.  Thomas  Howard ;  and  Mr.  John- 
Pierce  for  his  attorney. 

The  indictment  %vas  then  read  verbatim  to 
him,  by  the  express  direction  of  the  Court : 
(although  he  had  a  copy  of  it  five  days  ago ; 
agreeable  to  7  W.  8,  c.  S,  **  for  re^fulating  of 
trials  In  cases  of  treason  and  misprision  of  trea- 
son.'*) Upon  which  indictment  being  thus 
read  to  him  bv  Mr.  Barlow,  be  was  imme- 
diately asked  (by  Mr.  Athorpe,  secondary  of 
the  Crown-oflfiee,)  **  Whether  he  was  guilty  or 
Bot  guilty  of  the  high- treason  therein  charged 
upon  him."    To  which  he  pleaded  Not  Guilty. 

The  defendant,  after  he  had  pleaded  "  Not 
Oui}ty/»  intimated  to  the  Court,  «•  That  he  had 


received  hard  and  severe  uasge,  daring  his  con- 
finement." 

Mr.  Attorney  General  absolutely  disavowed 
his  having  received  any  severe  treatment  at 
all ;  and  assured  him  that  he  would  be  treated 
with  all  possible  humanity,  so  far  as  was  con^ 
sistent  with  Eis  being  safely  secured  from 
escaping. 

Tnen  a  day  was  fixed  for  his  trial;  viz. 
Monday,  12th  June  17581 

Which  being  settled,  without  any  sort  of  ob- 
jection on  any  part,  the  defendant  was  re* 
manded  to  Newgate. 


Od  which  Monday  13th  June  1768,  at  the 
trial,  the  defendant's  counsel  took  exception 
to  the  rieading  of  two  papers  (N°  1,  3) — Mop 
the  rougb  draughts  of  letters  written  by  him- 
self, and  found  in  a  bureau  where  he  kept  his 
linen  and  papers ;  and  which  wens  only  intro- 
ductory evidence ;  not  any  part  of  the  overt- 
aets,  which  were  to  support  the  species  of  the 
treason  charged  upon  him.  It  was  objected  to 
them,  that  they  were  not  sufficiently  proved  to 
be  found  in  his  custody  ;  nor  sufficiently  proved 
to  be  his  hand-writing :  for  mere  comparison 
of  hands  is  not  sufficient  to  support  their  being 
read  against  the  defendant. 

The  Counsel  for  the  Crown  answered,  That 
the  papers  being  found  in  bis  custody,  and  bis 
bana  having  been  sufficiently  proved  by  persons 
I  who  had  seen  him  write,  it  was  sufficient  to  in- 
'  title  the  crown  to  read  them ;  though  the  jury 
are  to  judge  of  them.  And  they  mentioned 
Layer's  case  [vol.  16,  p.  93] ;  and  lord  Preston's 
case  [vol.  13,  p.  645]  ;  and  Francia's  case  [vol. 
16,  p.  897] ;  and  Sidney's  case  [vol.  9,  p. 
817.  J ;  and  Bucbannan's  case  in  the  north,  in 
1746 ;  and  Crosby's  case.  Skinner  578,  679, 
and  1  Ld.  Haym.  39,  S.  C.  Hex.  D  Crosby 
alios  Philips :  where  comparison  of  bands  was 
allowed  to  be  good  evidence,  if  the  papers  are 
found  in  the  custody  of  the  person  himself.  Sir 
John  Wedderburn's  case  [vol.  18,  p.  435.] 
Sir  Cholmeley  I>ering's  cas9*-for  marder; 
(i.e.Rex9.Tbomhill.) 

The  Court  unanimously  over-ruled  the  ob- 
jectioD.    These  papers  were  found  hi  his  cwh 
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ody  ;*  and  they  have  been  soflScieDtly  proved 
by  persons  who  have  seen  him  write,  to  intiile 
the  crown  to  read  them. 

Then  the  evidence  for  the  crown  beingf 
opened,  and  given  ;  (which  consisted  chiefly  of 
letters  to  and  from  the  prisoner ;)  and  beinflf 
•lleg^ed  to  be  a  proof  of  overt  acts  of  two  dif- 
ferent sorts  of  treason,  viz.  Of  compassinfjf  and 
imsgininfif  tlie  death  of  the  king,  and  also  of 
adiiering  to  the  king's  enemies ; 

Mr.  Solicitor  General  declined  summing  up 
the  evidence;  choosing  to  reserve  himself  for 
the  reply.  * 

Which  the  Court  held  to  be  within  rule,  if 
he  so  thought  proper. 

80  the  Counsel  for  the  Crown  rested  it  here. 

Then  the  Counsel  for  the  Prisoner  (Mr.  Mor- 
ton and  Mr.  Howard)  began  upon  his  defence. 
They  declined  giving  any  evidence  on  the  part 
of  their  client :  but  they  insisted  upon  these 
two  topics,  in  his  defence ;  viz.  / 

1st,  That  no  one  act  was  proved  upon  him 
in  Middlesex  ;  where  the  indictment  is  laid. 

ddly»  That  the  evidence,  if  it  had  been 
brougnt  home  to  the  defendant  so  as  to  aflect 
him,  yet  would  by  no  means  have  amounted  to 
a  proof  of  anv  overt- acts  of  either  of  the  two 
before  named  species  of  treason. 

For  they  were  only  letters  of  correspon- 
dence. And  if  a  correspondence  of  this  na- 
ture, either  within  or  out  of  the  realm,  had 
been  treason  in  general  and  in  all  the  king's 
subjects,  within  85  Edw.  3,  it  would  never 
have  been  particularly  enacted  to  be  capital  in 
a  soldier,  by  the  Mutiny  Acts  of  3,  4  Anne  c. 
16,  §  35,  fo,  366,  and  30  G.  8,  c.  6,  §  1. 

N.  B.  The  former  makes  it  treason,  to  do  it 
either  ''  upon  land,  out  ef  England,  or  at  sea :" 
'  the  latter  makes  it  capital,  or  such  other  pu- 
•nishment  as  a  court  martial  shall  inflict,  to  do 
it  **.  upon  land  within  or  out  of  Great  Britain, 
-or  upon  the  sea." 

ff 

Mr.  Tarke^  his  majesty's  Solicitor  General, 
then  proceeded  to  reply :  in  doing  which,  he 
made  only  some  general  observations  upon  the 
evidence  that  had  been  given  on  the  part  of  the 
crown,  but  did  not  sum  it  up  particularly,  (as 
the  prisoner  bad  given  no  evidence  at  all ;)  but 
confined  himself  to  what  the  defendant's  coun- 
sel had  urged  in  his  favour,  in  point  of  law  and 
reason. 

He  answered  thus,  to  the  objections  which 
they  had  insisted  upon. 

Ist,  That  the  5th  letter  given  in  evidence 
bears  date  '<  from  Twickenham,"  which  is  in 
Middlesex.^  Which  alone,  is  a  full  answer  to 
the  objection. 

3d1y,  That  the  correspondence  proved  was, 
10  point  of  law,  an  evidence  of  an  overt-act,  of 
each  of  the  before  mentioned  species  of  treason. 

*  See  East's  Pleas  of  the  Crown,  ch.  S, 
a.  56,  and  the  authorities  there  referred  to. 

t  As  to  this,  see  East's  Pleas  of  the  Crowo, 
4hap.  3,  §  58. 
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First'^Of  compassing  and  imtgiDiog  tbe 
death  of  the  king.  To  prove  wbkfa,  he  cited 
1  H.  H.  P.  C.  167.  Cardinal  Poors  case  3 
Inst.  14,  S.  C.    And  so  Ld.  Ch.  J.  Holt  alio 


Just.  Dormer  seemed  to  agree  to  it  And  ia 
lord  Preston's  case,  also,  Ld.  Ch.  J.  Hdt  w 
held. 

Secondly — ft  is  also  an  overt-act  of  ad- 
hering to  the  king's  enemies.  In  Grm*! 
case—,  it  was  agreS  by  all  the  judges, "  fnt 
such  letters,  though  lotercepled  before  tiny 
arrived,  were  so." 

Lord  Mantfield — If  e  haye  seen  three  re* 
ports  of  Gregg's  case ;  viz.  One  by  Ld.  Ch. 
Baron  I>odd ;  auother  by  Mr.  Just.  Price; 
and  this,  by  Mr.  Just.  I'racy :  and  thev  ill 
three  agree  "  That  such  letters,  though  in- 
tercepted, were  overt-acts  of  each  species  of 
treason  before- mentioned ;  and  that  all  ths 
judges  agreed  in  this." 

Mr.  Solicitor  General — And  as  to  the  sta- 
tutes of  queen  Ann  and  the  present  king,  the 
statutes  of  7  Ann.  c.  4,  and  the  late  Mutiny 
Act  of  30  G.  3,  c.  6,  go  further  than  the  Act  of 
35  Ed.  3,  does. 

Lord  Mansfield  summed  up  the  evidence. 
As  to  the  law — leryiog  war  is  an  overt-aetef 
cobipassing  the  death  of  the  king :  an  overt-act 
of  the  intention  of  levying  war,  or  of  bringiDgf 
war  upon  the  kingdom,  is  settled  to  be  an  overt- 
act  of  compassing  the  king's  death.  Solicit- 
ing a  foreign  prince,  even  in  amity  with  tbii 
crown,  to  invade  the  realm,  is  such  an  overt- 
act:  and  so  was  cardinal  Pool's  case.  An4 
one  of  these  letters  is  such  a  solicitatioo  of  a 
foreign  prince  to  invade  the  realm. 

Letters  of  advice  and  correspondence,  sod 
intelligence  to  the  enemy,  to  enable  them  ts 
annoy  us  or  defend  themselves,  written  tM 
sent,  in  order  to  he  delivered  to'  the  enemy, 
are,  though  intercepted,  overt-acts  of  both 
these  species  of  treason  that  have  been  men- 
tioned. And  this  was  determined  by  all  tbe 
judges  of  England,  in  Gregg's  case:  where 
the  indictment  (which  I  have  seen)  is  moeh 
like  the  present  indictment.  The  only  doabt, 
there,  arose  from  the  letters  of  inteHigence 
being  intercepted  and  never  delivoKd:  bat 
they  held  <•  that  that  cveumstancirdid  not 
alter  the  case." 

/  As  to  the  fact,  in  the  present  case— Tbe  jory 
are  to  consider  whether  they  were  written  by 
the  prisoner  at  the  bar,  in  order  to  be  de- 
livered to  the  enemy,  and  with  intent  to  con- 
vey to  the  enemy  such  intelligence  as  might 
serve  and  assist  them  in  carrying  on  war 
against  this  crown,  or  in  avoiding  the  destipa- 
tions  of  our  enterprizes  and  armaments  agaioit 
them. 

Then  his  lordship  went  through  the  evidence 
particularly :  and  having  finished  bis  sum* 
ming  it  up,  he  proposed  to  the  counsel  aoi 
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they  agi'eed  to  it  on  both  sides,  '<That  the  jary 
•bould  take  the  letteni  out  with  them." 

As  to  the  locality  of  the  facts — He  said,  it  is 
certain  that  some  one  overt- act  roust  be  proved 
hi  the  county  where  the  indict naeot  is  laid  :  in- 
deed if  any  one  lie  so  proved  in  that  counter,  it 
will  let  in  the  proof  of  others  in  other  counties. 

Now  here,  one  of  the  letters  is  dated  at 
Twickenham,  which  is  in  Middlesex. 

The  Jury  went  out,  a  little  after  eight,  tak- 
ing the  letters,  6cc.  with  them  ;  and  soon  sent 
to  desire  leave  to  have  candles;*  which  the 
officer  who  brought  in  their  message  said  he 
was  sworn  **  not  to  let  them  have ;"  unlets  it 
should  be  so  ordered. 

^  Lord  Manifield  asked  the  counsel,,  if  either 
tide  objected  to  it.  And  the  counsel  on  both 
tidet  agreeing  to  it — ^Leave  ,  was  given  ac- 
cording^ :  and  they  had  them. 

In  half  an  hour  the  Jury  returned,  and 
brought  in  their  verdict,  **  Guilty.'* 

Lord  Man$Jield  observed,  as  to  the  two  acts 
of  parliament  of  7  Anne  c.  4,  and  30  6.  3.  c. 
6.— That  they  carried  the  matter  further  than 
the  law  extended  to  before :  and,  besides  that, 
they  were  both  of  them  declaratory,  as  well  as 
enacting ;  which  was  calculated  on  purpose  to 
avoid  tlie  very  objection  that  has  been  now 
Ukeo :  (v.  ante^  p.  1343.) 

The  defendant  was  remanded  to  Newgate ; 
and  a  rule  made  *'  to  bring  him  up  again  on 
\irednesday." 

And  the  prisoner  being  accordingly  brought 
to  the  bar,  on  this  day  about  4  o'clock  in  the 
afternoon,  by  the  keeper  of  Newgate,— 

Mr.  Attorney  General  prayed  the  judgment 
•f  the  Court  upon  him. 

*Mr.  Athorpey  Secondary  of  the  Crown*>office, 
called  upon  him  to  hold  op  his  hand ;  and  re- 
minded him,  *'  That  he  had  been  indicted  of 
hitfli  treason,  and  thereto  had  pleaded  not 
guilty ;  and  for  his  trial  had  put  himself  upon 
Ood  and  the  country,  which  country  had  found 
bim  guilty;"  and  then  asked  him  **if  he  had 
any  thing  to  say  for  himself,  why  the  Court 
should  not  proceed  to  give  judgment  against 
him  according  to  law." 

Tbe  prisoner  thereupon  took  out  a  written 
paper ;  and  rather  read,  than  spoke  it.    It  con- 

*  Concerning  the  unanimity  of  jurors,  see 
Emiyn's  Preface,  vol.  1,  p.  xxix,  vol.  8,  p.  730, 
▼ol.  12,  p.  474,  vol.  14,  p.  617,  and  Mr.  Darring. 
ton's  Observations  as  there  referred  to.  Mr. 
Barrington  has  collected  some  passages  relative 
to  trials  in  other  countries  by  twelve  men.  As  to 
'*  the  unanimity  of  the  twelve  jurors  in  their  ver- 
dict," he  observes  that  it  "  roust  be  admitted  to 
be  a  very  singular  institution."  For  requiring 
tfait  unanimity,  he  proceeds  to  suggest  some 
conjectural  reasons,  none  of  which  however  are 
tatisfactory. 

Some  particulan  respecting  the  institution  of 
Trial  by  Jury  are  to  be  found  in  Macpherson's 
Inquiry  into  the  origin  of  tb#  Anglo-Snaront. 

VOL.  XIX. 
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fiisted  partly  of  an  apology,  and  partly  of  a 
sort  of  defence  against  tbe  charge;  together 
with  some  objections  to  the  proof  of  it  upon 
him. 

The  substance  of  it  was—that  the  corres- 
pondence  with  which  he  had  been  charged, 
as  treasonable  and  giving  intelligence  to  ari 
enemy  of  his  liege  sovereign,  was  nothing 
more  than  writing  letters  to  his  own  brother, 
who  was  so  far  from  being  an  enemy,  thai  he 
was  in  the  service  of  the  king's  good  brother 
and  faithful  ally,  as  his  majesty  himself  had 
stiled  the  king  of  Spain,  in  his  speech  to  his 
parliament ;  and  that  these  letters  containeti 
only  coffee-house  news  and  idle  speculations; 
but  gave  no  such  intelligence  as  could  be  use- 
ful or  even  unknown  to  an  enemy  ;  nor  did  be- 
tra;^  any  of  the  secrets  of  this  government  to 
their  enemies. 

That  he  had  no  malignity  in  his  heart, 
against  the  king  or  his  government ;  nor  had 
ever  been  guilty  of  any  improper  behaviour  i 
but  always  conducted  himself  with  decency 
and  duty  towards  his  king  and  country  :  for 
the  truth  of  which,  he  appealed  to  his  character 
and  conversation. 

And  as  to  the  papers  which  were  seized  by 
the  messenger,  at  the  house  where  he  lodged-^ 
they  might  just  as  well  be  the  woman's  ef  the 
house,  as  his :  for  both  of  them  had  access  to 
the  bureau,  in  which  the  messenger  fouud  them. 

That  the  sutute  of  7  W.  3,  c.  3,  §  2  &  4, 
directs  that  there  shall  be  two  witnesses  to  each 
overt-act  of  th6  saroe  treason.  Whereas  his 
hand- writing  had  been  proved  only  by  one 
witness,  who  could  pretend  to  know  any  thing 
of  bis  hand- writing;  for  that  the  other  threa 
knew  little  or  notning  of  his  hand,  and  could 
scarcely  be  said  even  to  have  ever  seen  hira 
write. 

[Note.  The  act  directs  "  That  either  both 
the  witnesses  roust  be  to  the  same  overt-act,  or 
one  of  thero  to  one,  and  the  other  of  them  to 
another  overt-act  of  the  same  treason."  Burrow.] 

And  there  was  no  witness  at  all,  he  said,  to 
prove  any  act  of  treason  committed  by  him  in 
the  county  of  Middlesex,  where  the  indictment 
lays  the  offence  to  have  been  done. 

He  alleged,  that  this  case  of  his  was  the  first 
instance  smce  the  statute  of  Edw.  8,  whera 
giving  intelligence  has  been  holden  to  be  high« 
treason.  And  he  said,  that  as  he  had  not  had 
four  days  between  his  trial  and  his  sentence, 
(as  was  nsnal,)  his  counsel  had  not  had  suffi- 
cient time  to  prepare  themselves  in  arrest  o/ 
judgment. 

Therefore  u|)on  the  whole,  he  prayed  that 
the  Conrt  would  either  be  so  kind  to  him  as  to 
respite  his  sentence ;  or,  if  that  might  not  be 
obtained,  that  they  would  be  p^ctously  pleased 
to  recommend  him  to  his  majesty's  mercy. 

He  was  then  asked  **  If  be  had  any  point  of 
law  to  move  in  arrest  of  judgment?" 

To  which  his  answer  was  "  That  he  had 
not." 

Lord  Man^ld  than  abstrvsd,  that  tbe  yri* 
4R 
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foner  liad  been  convicted  upon  •  very  full  trial, 
and  U|mn  rery  cogent  proof;  and  that  he  ap- 
peared upon  the  evidence  to  have  comaiitted 
many  overt- acts  of  treason. 

He  took  notice,  that  the  prisoner  had  even 
ffolicited  this  employment,  from  inclination ; 
48  well  as  undertaken  for  hire,  to  act  as  a 
0py  affainst  his  own  native  country,  and  to  re- 
teal  the  secrets  of  the  king  and  government  to 
Oie  open  enemies  of  both  ;  and  to  give  them' 
information  and  intelligence  of  the  enterprises 
and  designs  of  this  kingdom  against  them ;  and 
all  this,  with  inteut  and  in  order  to  aid  and  as- 
sist them  in  defending  themselves  against  his 
king  and  country. 

He  observed  that  the  enemy  had  manifestly 
ahewD  *'  that  they  themselves  looked  upon  this 
correspondence  to  be  an  aid  and  assistance  to 
them  ;''  by  their  giving  him  a  stipend,  and 
paying  him  a  stipulated  monlhly  price,  as  the 

Surchase  and  reward  of  it,  under  a  penalty  of 
is   forfeiting  20s.  for  every  omission  of  a 
Iveekly  letter  from  him. 

He  also  obseiTed,  that  the  prisoner  appeared 
to  have  procured  bis  information  of  the  state 
of  our  navy  and  army  and  finances,  and  the 
.  other  matters  contained  in  his  papers  and  me- 
morandums seized  in  his  bureau,  witb  that 
▼ery  view  and  intention  of  communicatintf  them 
to  the  enemy :  and  by  his  letter  of  the  ftSd  of 
July  last,  he  had  even  advised  and  invited  the 
enemy  to  invade  his  native  country ;  and  to 
bring  war  and  destruction  into  the  heart  of  it. 
The  guilt  of  this  offence  arises  from  the  nature 
of  the  correspondence,  which  is  calculated  to 
betray  the  secrets  of  bis  king  and  country  to 
the  enemy,  as  a  spy ;  a  treason  of  a  very  dan- 
gerous kind,  and  which  gives  an  enemy  much 
more  aid  and  asnstance,  than  a  person  publicly 
and  professedly  declaring  himself  ao  open 
•enemy  to  bis  own  country  could  give  them. 

He  laid  it  down  at  a  point  which  was  never 
doubted,  *'  That  this  offence,  of  sending  in- 
telligence to  the  enemy,  of  the  destinations  and 
designs  of  this  kingdom  and  government,  in 
order  to  assist  them  in  their  opecations  againlt 

us  or  in  their  defence  of  themselves,  is  high* 
treason  ;  even  although  such  a  eorrespondenoe 
ahould  be  intercepted,  without  ever  coming^  to 

the  enemy's  bands."  And  so  was  the  resolution 
jof  all  the  judges,  in  Gregg's  case.    [Vol.  14| 

p.  isn.] 

And  as  to  the  witnesses  to  the  prisoner's  hand- 
vriiting. — ^There  are  four  of  tnem  that  have 
aeen  him  write,  and  swear  to  his  hand,  of  their 
owu  knowledge:  and  these  fopr  witnesses  are 
not  contradicted  by  any  evidence  on  his  part ; 
but,  on  the  contrary,  are  confirmed  by  a 
variety  of  circumstances. 

As  to  the  point  of  locality — He  said  that  if 
there  had  been  no  evidence  at  all,  of  that  parti- 
{Bular  letter  which  bears  date  at  Twickenham 
(which  is  in  Middlesex,)  yet  nevertheless  the 
presumption  was  strong  and  stood  uncontra- 
dicted too,  **  That  they  were  written  in  Mid- 
dlesex, where  the  prisoner  resided,  and  where 
big  papers  were  seized." 


Trial  of  Dr.  Hensey^ 


{m 


As  to  mercy — He  told  tbe  prisoocf,  tbtt  tbit 
was  in  the  king's  breast;  but  was  ao  fin  of 
their  province :  and  therefore  his  appHcaun 
on  that  head,  must  be  ebewheie. 

The  Lord  Chief  Justice  (it  being  a  eiieif 
hif>h -treason)  pronounced  the  sentence. 

^v»  Attorney  Geaera/ then  moved,  thtt the 
Court  M  ould  appoint  a  day  for  tbe  exeeatioa. 

Lord  Mansfield  desired  him  to  name  a  dtf. 

Mr.  Peircty  the  defendant's  solicitor,  said  k 
hoped  it  would  not  be  an  eariy  day. 

Mr.  Attorney  General  said,  he  was  wiffiif 
to  give  as  long  a  day  as  might  be  proper. 

Mr.  Just.  Foster  mentioned,  that  Dr.  Cuse* 
ron  [p.  734  of  this  volume,]  had  3  weeks. 

[N.  B.  Mr.  Char^e8  Raddtffe  (vol.  18,  p. 
4f  9,)  bad  only  a  fortnight.    Burrow.] 

Mr.  PesVce  desired  that  this  migkt  be  i 
month. 

The  Court  and  Mr.  Attorney  General  ^ttj 
readily  agreed  to  a  month.  Accordin^y,  it 
was  ordered  to  be  upon  Wednesday  the  IStbaf 
July. 

The  prisoner  was  remanded  to  Newgate; 
and  bowed  respectfully  to  the  Court,  aod  ciNir* 
teously  to  the  bar  and  audience,  on  retiring.- 

See  De  la  Motte'a  Case  a.  d.  1781r«ndtfa« 
cases  in  1794  and  1796;  also  East's  Pins  d 
the  Crown,  o.  S,  ss.  15,  %U  56,  58,  and  Fofter 
and  the  other  autboritiea  cited  by  Mr.  East. 


A  fDore  circumstantial  aceouat  of  Dr.  Ho* 

sey's  Trial  was  published.  Of  this  ac- 
count I  never  saw  any  copy  bot  eoe^ 
w  hich  is  inoomplete.  So  far  as  it  extend 
it  is  as  follows  :^ 

Th£  Court  began  to  sit  about  tea  of  tbe 
clock  in  the  forenoon,  and  after  tbe  usual  }ira* 
damation  was  made,  the  Clerk  proceeded  i» 
call  over  a  list  of  the  special  jury»  who  hid 
been  previously  summoned  for  to  try  tbis  ioi* 
portant  cause,  to  the  number  of  one  hoodfid 
and  thirty  gentlemen,  or  thereabouts,!  all  fw- 
holders  of  the  county  of  Middlesex.  Wbic^ 
belngtdone,  twelve  gentlemen  were  called  and 
sworn : 

They  were  all  aworn  well  and  truly  ts  taj 
tbe  matters  then  depending  between  our  sove- 
reign lord  the  king,  and  the  prisoner  at  ibi 
bar^and  to  give  a  true  verdict,  acoordiogM 
that  evidence  which  should  then  and  there  ba 
pr6duced  before  them.  • 

In  (he  course  of  which  eleven  of  the  jorf 

*  Wherever  the  following  account  (wbkk 
manifestly  is  very  incorrect,  I  have  oottheiei 
it,)  is  inconsistent  with  sir  James  Barrow'ara* 
port,  iloubtless  the  latter  is  to  be  preferred. 

t  In  the  Annual  Register  for  the  3f«»f  (j* 
1,  Chronicle,  p.  98,)  it  is  said,  tbatoaahawN 
and  thirty  una  wara  aumipmd* 
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were  cballenged  by  the  prisoner,  and  two  on 
Ibe  side  of  the  crown. 

.  CUrk,  GeDtlemen,  are  you  all  sworn? 
Officer*  Yes. 

■  Then  the  Clerk  proceeded  to  read  the  Indict- 
ment agaiDSt  the  prisoner  at  the  bar,  in  the 
manner  and  to  the  effect  following'. 

Clerk,   Florence  Ilensey,  doctor  of  physic, 
bold  up  your  hand. 

Which  the  prisoner  did. 

Clerk.  Florence  Hensey,  yon  stand  indicted 
by  the  naose  of  Florence  Hensey,  doctor  of 
physic,  late  of  ArondeWstreet  in  the  Strand,  in 
the  county  of  Middlesex ;  for  that  yoii  not' 
ba^inf  the  fear  of  God  before  your  eyes,  and 
that  duty  and  allegiance  you  owe  to  your  king 
aad  country,  and  being  moTed  by  the  instiga- 
tion of  the  de?il,  tl>e  evil  suggestions  of  your 
own  heart,  and  the  wicked  adrfcee  and  coan^ 
sels  of  the  enemies  of  our  soTereign  lord  the 
king,  yoo  did  traitoroiisly,  villainously,  and 
secretly  carry  on  and  hold  by  the  means  of 
divers  letters  and  paifers  a  treasonable  corres- 
pondence with  the  agents  and  officers  subjects 
of  Louis  the  French  king,  and  adhered  to  the 
eneitkies  of  bis  majesty  king  George,  and  you 
did  invite  a  foreign  enemy  to  levy  war  in  these 
kingdoms,  contrary  to  your  allegiance  and  to 
all  the  ties  of  humanity.  You  have  taken  part 
with  the.  French,  the  enemies  of  your  king  and 
country,  and  with  whom  yon  knew  that  oin* 
sovereign  lord  the  king  was  now  in  open  war, 
and  did  send  to  the  enemies  of  our  said  sove- 
leign  lord  •  the  king,  from  tinoe  to  time,  and  at 
all  times,  which  lay  in  your  power,  and  to  the 
utmost  of  your  power,  a  great  number  of  let  • 
ters,  writings  and  papers  containing  a  partKcr- 
lar  account  and  intelligence  of  what  fleets  or 
squadrons  were  titting  out,  the  number  of  men 
each  ship  carried,  as  also  the  number  of  guns 
and  the  weight  thereof,  and  whereto  they  were 
severally  destined ;  whh  the  state  of  the  natron 
with  regard  to  the  present  di^osition  of  the 
people,  the  public  finances,  and  the  like ;  and 
particularly  in  relation  to  the  late  expedition 
against  Rochefort,  in  which  you  traitorously 
happened  unluckily, 'in  one  of  your  letters,  to 
guess  on  the  very  place  to  which  that  fleet  was 
destined  ;  all  whiqli  you  have  wickedly,  mali- 
ciously and  desigi^ly  done  to  hurt  and  injure 
your  own  country,  and  to  subvert  the  constl- 
tmion  thereof;  you  therefore  stand  indicted  in 
two  respects:  First,  For  that  you  have 
wickedly,  traitorously,  and  without  the  l«<ast 
ptovocatibn,  or  other  motive,  indocing  you 
(hereto,  comparing  the  sacred  life  of  our  sove- 
niign  lord  the  king  :  And  necoodly.  For  that 
you  have,  contrary  to  ihat  duty  you  owe  to 
your  country,  kept  a  treanonable  eorrespon- 
deiite  with  the  enemies  of  the  said  sovereign 
lent  tlie  king  and  bis  snbjecut,  during  tlie  time 
this  nation  was  at  war  wtth  France. 

To  this  lodictineot  you  have  pleaded,  Not 
^nilt'i^ ;  and  now  you  stand  on  your  deliver* 
"^■^  W  God  grant  yoti.a  good  one*  ' 


The  counsel  for  the  crown  were,  Mr.  Attor- 
ney-General, [Pratt,  afterwards  lord  chancellor 
Camden]  Mr.  Solicitor  General,  [Charles 
Yorke,  afterwards  lord  chancellor]  sir  Richard 
liloyd,  Mr.  Norton,  [afterwards  lord  Grantley] 
Mr.  Perrott,  [afterwards  baron  of  the  Exche- 
quer] Mr.  Gould,  [afterwards  successively 
baron  of  the  Exchequer  ^nd  justice  of  the 
Common  Pleas]  and  Mr.  Serjeant  Poole ;  for 
the  prisoner,  Bfr.  Morton  and  Mr.  Howard, 
who  had  been  assigned  the  prisoner,  by  a  rule 
of  Court  of  last  Easter  term. 

The  Attorney- General  opened  the  cause 
with  so  much  elocution  and  humanity,  that  it 
roust  be  allowed,  in  cases  of  this  nature,  he 
seems  to  have  introduced  a  new  and  more 
agreeable  method  of  pleading ;  which  was  to 
the  effect  following : 

Counsel  for  the  Cromn.  Gentlemen  of  the 
Jury ;  this  is  a  trial  at  bar,  between  our  sove- 
reign lord  the  king,  and  the  unhappy  prisoner 
at  the  bar^  and,  gentlemen,  J  am  of  counsel 
against  the  prisoner.  The  prisoner  at  the  bar 
is  a  native  of  the  kingdom  of  Ireland,  about,  as 
I  am  iuformed,  forty-four  or  forty-five  years  of 
age,  and  studied  physic  at  the  University  of 
Leyden  in  Holland,  and  where  he  took  bis  de- 
gree of  doctor,  and  bad  a  diploma  given  hioi 
ibr  the  practising  that  useful  art.  It  seems, 
the  prisoner,  as  you  have  already  heard,  is  in- 
ducted for  carrying  on  a  treasonable  cot-resr 
pondence  by  letters,  papers  and  writings  with^ 
the  agents  and  officers  subjects  of  the  French 
king,  who  are  the  enemi^,  and,  I  ma^  say,  the 
open,  avowed  and  inveterate  enemies  of  his 
majesty,  and  of  this  nation  ;  for  compassing  his 
sacred  life ;  a  life  dear  to  every  one,  and  the 
more  so,  by  the  great  length  Heaven  has  been 
graciously  pleased  to  extend  it  to;  and  for 
sending  letters  of  intelligence  to  the  king's  ene- 
mies, and  keeping  up  a  treasonable  corres* 
pondence  with  those  with  whom  this  nation  m 
at  open  war.  In  the  first  place,  gentlemen,  it 
becomes  necessary  lot  me  to  lay  before  you  the 
nature  of  the  ofllence  the  prisoner  at  the  bar, 
Florence  Hensey,  doctor  of  physic,  has  been 
guilty  of,  and  what  constitutes  bis  atrociooa 
crime.  In  the  year  1756,  on  the  17th  day 
of  May,  liis  majesty  issued  out  a  declaratioa 
of  war,*  against  France,  and  against  all  the 

*  His  Majesty's  Declaration  of  War  against 
the  French  king. 

*<  George  R. 

**  The  uttwarrantsMe  proceedings  of  the 
French  in  the  Weut  Indies,  and  North  America, 
since  theccm^usion  of  the  treaty  of  Aix  la  Cha- 
pelle,  and  the  nsnrpations  and  encrOHchnients 
made  by  them  upon  our  territories,  and  the  set> 
ilements  of  our  subjects  in  those  pans,  imriico* 
larly  in  our  province  of  Novs  Scotia,  have  lieen 
so  notorious,  and  so  frequent,  that  ihey  cannot 
hut  be  IfMiked  u|ion  bh  a  sufficient  evidence  <»f  a 
-ftirmed  design  and  resolution  in  that  cumt,  to 
put  sue  invariably  auch  mtpasores,  as  should 
most  efibctuttily  promote  their  ambitit^us  i^lMrii 
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subjecffl  of  that  crown.  From  the  tiine  of  the 
date  oi'  this  declaration,  the  subjects  of  the 
French  kinic  became  the  enemies  of  our  sove- 

reiifo  lord  the  king  ;  and  the  statute  says,  that 

'. I 

without  any  regard  to  the  most  solemn  treaties 
and  engagements.  We  have  not  been  wanting 
on  our  part  to  make  from  time  to  lime  the 
most  serious  representations  to  the  French 
king  u|M)n  these  repeated  acts  of  violence,  and 
to  eiitieavour  to  ubiain  redress  and  satisfaction 
for  the  injuries  done  to  our  subjects,  and  to  pre- 
vent the  like  causes  of  complaint  for  the  future  : 
but  though  frequent  assurances  have  been 
given,  that  every  thin>f  should  l>e  settled  agree- 
ably to  the  treaties  subsisting  between  the  two 
crowns,  and  particularly  that  the  evacuation  of 
the  four  neutral  islands  in  the  West  Indies 
ahoold  be  effected  (which  was  expressly  pro- 
nised  to  our  ambassador  in  France)  the  execu- 
tion of  these  assurances,  and  of  the  treaties  on 
which  tliey  were  founded,  has  been  evaded 
under  the  most  frivolous  pretences ;  and  the  un- 
justifiable practices  of  the  French  governors, 
and  of  the  officers  acting  under  their  authoritv, 
were  still  carried  on,  till  at  length,  in  the 
month  of  April,  1754,  they  broke  out  in  open 
acts  of  hostility,  when,  in  time  of  profound 
peace,  without  any  declaration  of  war,  and 
without  any  previous  notice  given,  or  applica- 
tion made,  a  body  of  French  troops  under  the 
comma ud  of  an  officer  bearing  the  French 
king's  commission,  attacked  in  an  hostile  man- 
ner, and  possessed  themselves  of  the  English 
Ibrt  on  the  Ohio  in  North  America. 

^*  But  notwithstanding  this  act  of  hostility, 
which  could  not  but  be  looked  upon  as  a  com- 
mencement of  war,  yet,  from  our  earnest  de- 
sire of  peace,  and  in  hopes  the  court  of  France 
would  disavow  this  violence  and  injustice,  we 
contented  ourselves  with  sending  such  a  force 
to  America,  as  was  indispensably  necessary  for 
the  immediate  defence  and  protection  of  our 
subjects  against  fresh  attacks  and  insults. 

"Id  the  mean  time  great  naval  armaments 
were  preparing  in  <  the  ports  of  France,  and  a 
considerable  body  of  French  troops  embarked 
for  North  America  ;  and  though  the  French 
ambassador  was  sent  back  to  England  with 
specious  professions  of  a  desire  to  accommo- 
date these  differences,  yet  it  appeared,  that 
their  real  design  was  only  to  gain  time  for  the 
passage  of  those  troops  to  America,  which 
they  hoped  would  secure  the  superiority  of  the 
jPrench  /orces  in  those  parts,  and  enable  them 
ia  cai'ry  their  ambitious  ai^l  oppressive  pro- 
jects into  execution, 

*<  In  these  circumstances  we  could  not  but 
think  it  incumbent  upon  u$,  to  endeavour  to 
prevent  the  success  of  so  dangerous  a  design, 
and  to  oppose  the  landing  of  the  French  troops 
in  America ;  and  in  consequence  of  the  just 
and  oecessai:y  measures  we  had  taken  for  that 
purpose,  the  French  ambassador  was  imme* 
diately  recalled  from  our  court ;  the  fortifica- 
tions at  Oaukirk,  which  had  been  repairing  for 
J9.D^  ^ime,  wjire  enlarged  j   ^preat  bodies  pf 
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from  and  aHer  the  time  of  Mcfa  dedantiss 
being  made  against  the  kiuir  and  subjeeia  €f 
any  foreign  potentate  or  nation,  and  at  aaj 
time  during  hostilities  between  the  eneaiessf 

troops  marched  down  to  the  coast;  and  oor 
kingdoiTis  were  threatened  uith  an  iavaaoo. 

"  In  order  to  prevent  the  execution  of  thcM 
designs,  and  to  provide  for  the  security  of  oor 
kingdoms,   which  were  thus  threatened,  wt 
could  no  longer  forbear  giving  orders  for  the 
seizing  at  sea  the  ships  of  the  French  kin{[, 
and  his  subjects.     Notwithstanding  which,  u 
we  were  still  unwilling  to  give  op  all  bopei 
that  an  accommodation  might  be  effected,  we 
have  contented  ourselves  hitherto  wiih  detail- 
ing the  said  ships,  and  preserving  them,  aad 
(as  far  as  was  possible)  their  cargoes  entife, 
without  procedipg  to  the  confiscation  of  tbem; 
but  it  heiujf  now  evident,  by  the  hostile  in vaskia 
actually   maile  by  the  French  king  of  oor 
island  of  Minorca,  that  it  is  the  determined  re- 
solution of  that  court  to  hearken  to  no  lenns  of 
peace,  but  to  carry  on  the  war,  which  lias  beea 
long  begun  on  their  part,  with  the  utmost  vio- 
lence, we  can  no  longer  remain,  consisteotlj 
with  what  we  owe  to  our  own  honour,  and  ta 
the    welfare  of  our   subjects,    within   those 
bounds,  which,  from  a  desire  of  peace,  we  bad 
hitherto  observed. 

*'  We  have  therefore  thought  proper  to  de- 
clare war,  and  we  do  hereby  declare  war 
against  the  French  king,  who  hath  so  ui^iistlT 
begun  it,  relying  on  the  help  of  Almighty  God, 
in  our  just  undertaking,  and  bein^  assured 
of  the  hearty  concurrence  and  assistance  of 
our  subjects,  in  support  of  so  good  a  cause; 
hereby  willing  and  requiring  our  captain  ge- 
neral of  our  forces,  our  commiaaiooerB  fer 
executing  the  office  of  our  high  admiral  of 
Great  Britain,  our  lieutenants  of  our  several 
counties,  governors  of  our  forts  and  garrisoni, 
and  all  other  ^officers  and  soldiers  under  then, 
by  sea  and  land,  to  do  and  execute  all  acta  of 
hostility,  in  the  prosecution  of  this  waragaioit 
the  French  king,  his  vassals  and  subjeclSy  and 
to  oppose  their  atttempts  :  willing  and  requir- 
inff  all  our  subjects  to  take  notice  of  the  same; 
wbono  we  henceforth  strictly  forbid  to  hoMany 
correspondence  or  communication  with  the 
aaid  French  king,  or  his  subjects.  And  we  do 
hereby  command  our  own  subjects,  and  ad« 
vertiae  all  other  persons  of  what  nation  aoever, 
not  to  transport  or  carry  any  aoldiers,  araa, 
powder,  ammunition,  or  other  contiabaad 
goods,  to  any  of  the  territories,  lan^la,  planta- 
tions, or  countries  of  the  said  French  king; 
declaring,  tliaJt  whatsoever  ship  or  vessel  shall 
be  met  withal,  transporting  or  carrying  any 
soldiers,  arms,  powiler,  ammunition  or  anv 
other  coDtraband  goods,  to  any  of  the  terri- 
tories, lands,  plantations,  or  connlriaa  of  thn 
9aid  French  king,  the  same  being  tftken,  ahall 
be  condemned  as  good  and  lawfuTpriaea. 

**  And  whereas  there  are  remaining  in  oar 
kingdom,  divers  of  the  subjects  of  the  French 
king ;  We  jlo  hereby  declare  oar  royal  fBt^ 
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this  nation  and  the  anbjects  thereof,  if  any  one 
of  the  Biib|eGU  of  this  natioo  shall  keep  any 
correspondence  with  the  enemy,  givinf(  him  or 
them  notice  of  any  pahlic  or  private  transactions 
that  shall  tend  to  ^ive  them  any  insight  into 
the  nature  of  our  sirengfth,  either  by  sea  or 
land,  such  person  shall  be  deemed  guilty  of 
bifl^h-treasoo.  These  treasonable  transactions 
have  been  made  death  by  several  acts  of  par- 
liament ;  and  this  constitutes  the  nature  of  the 
offence  of  the  prisoner  at  the  bar;  for  were 
there  no  such  laws  there  would  be  no  such 
crime ;  the  law  was  made  to  prevent  tiie  evil 
tendency  of  the  prisoner's  offence,  which  is 
that  1  a(m  come  now  to  speak  to ;  and  I  am 
-sorry  for  the  prisoner's  sake  to  sav,  that  bis 
offence  is  of  so  pernicious  a  nature  tiiat  it  tends 
•to  deprive  his  majesty  of  his  crown  and  diifnity, 
by  endeavouring  to  shorten  a  reign  of  ao  glori- 
ous a  lenfifth,  and  in  which  there  has  hitherto 
been  uninterrupted  peace  and  plenty;  every 
man  has  also  hitherto  sat  quietly  under  bis 
own  vioe,  drank  thereof,  reaped  the  fruits  of 
bis  labour  without  oppression,  and  in  which 
every  subject  may  really  be  aaid  to  have  received 
ibe  fullness  of  joy,  and  in  a  sense  pleasures  for 
evermore :  but  on  thecuutrarv  the  unhappy  pri- 
aoner  at  the  bar  has  wickeJiy  endeavoured  to 
bring  on  the  inhabitants  of  this  island  an  in- 
vasion from  the  French  king,  and  a  total  de- 
atructiun  of  the  lives,  liberties  and  religiou  of 
every  Englishman,  and  in  its  dreadful  and 
hornd  consequences  make  us  a  province  to 
France ;  a  design  our  enemies  have  long  pro* 
jected,  and  a  design  which  the  prisoner  at  the 
bar  has,  as  far  as  lies  in  his  power,  forwarded. 
Now  for  your  satisfaction,  gentlemen,  that  the 
Qobappy  prisoner  at  the  bar  has  been  guilty  of 
the  bemous  and  detestable  crime  of  which  he 
now  stands  charged,  we  shall  shew  you,  that 
be  has  wrote  several  letters  to  the  French  khig*s 
•objects,  particularly  several  sent  directed 
to  Paris,  giving  them  from  time  to  time 
intelligence  of  what  passed  relative  to  our  naval 
.md  other  preparations  made  in  this  kine:dom, 
in  order  to  destroy  the  power  of  the  French 
king  our  inveterate  and  natural  enemy ;  an 
enemy  who  seeks  to  destroy  oor  liberties,  en- 
slave our  persons,  rob  os  of  the  wisest  of  mo- 
oarchs,  ruin>  the  best  .constituted  nation  upon 
«arlb,  and  abolish  the  Protestant  faith:  by 
sending  the  said  letters  be  the  prisoner  has 
done  to  the  utmost  all  that  lies  in  his  power. 
Indeed,  it  may  be  said,  that  several  of  these 
letters  were  intercepted,  and  so  did  not  reach 
the  persons^  whom  they  were  sent,  and  so  no 
mwW  consequence  resulted  from  them,  from  the 
writing  of  them,  or  from  the  sending  of  them  ; 
And  therefore  it  may  be  objected,  that  these 

tion  to  be,  that  all  the  said  subjects  who  shall 
demean  themselves  dutifully  towards  us,  shall 
be  safe  in  their  persons  and  effects. 

'^  Given  at  oor  court  at  Kensington,  the 
17th  day  of  May,  1756,  in  the  S9th  year  of 
^or  reign. 

•*  pod  sare  this  Kwo. 
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letters  are  no  overt-act  of  the  prisoner ;  hot 
when  we  on  the  side  of  the  crown  shall  come 
to  read  these  letters,  under  the  favour  of  tho 
Court,  and  prove  to  you  that  they  were  sent  by 
the  prisoner  at  the  bar,  with  an  intent,  with  • 
very  plain  intent  to  be  delivered  to  the  enemies 
of  our  sovereign  lord  the  king,  then  you  wilt 
be  of  opinion  that  the  sending  of  these  letters 
was  an  overt  act ;  and  that  every  letter  was  at 
the  time  of  its  being  sent  an  absolute  overt- 
act.  It  is  true,  had  these  letters  remained  in 
the  handsof  the  prisoner,  and  had  not  been  sent 
by  him,  as  far  as  lay  in  his  power,  to  the  ene* 
mies  of  his  majesty,  then  in  suih  case,  though 
they  would  have  been  treasonable  papers  and 
letters,  yet  there  woulil  have  been  no  overt- act 
in  them,  because  they  were  not  sent,  yet  such 
letters  and  papers  being  found  in  the  possession 
of  the  prisoner  would  have  shewn  bim  to  be  • 
dangerous  person.  It  is  much  the  same  as  in 
case  of  treasonable  ythooghts,  they  cannot  be- 
come no  way  an  overt-act  till  they  are  uttered 
in  the  presence  and  hearing  of  a  second  or  more 
persons,  and  then  treasonable  words  become  an 
overt-act,  and  by  the  law  are  justly  deemed  to 
be  high  treason.  We  shall  prove  to  you  by 
undeniable  evidence,  that  many  letters  of  irea« 
sonable  correspondence  were  found  in  the  cos- 
tody  and  possession  I'f  the  prisoner  at  the  bar, 
both  sent  by  him  to  the  enemy,  and  received 
from  the  enemy  by  him,  in  several  of  which 
directed  to  Paris,  he  gives  the  French  notice 
of  several  of  our  armaments,  what  number  of 
ships  the  king  our  sovereign  was  fitting  out  to 
defend  this  nation  and  to  annoy  the  subjects  of 
the  French  king,  what  number  of  men  and 
guns  they  contained,  and  on  what  services 
sent,  and  to  what  places  destined.  By  letters, 
fotmd  in  his  possession,  sent  him,  it  will  appear, 
that  the  prisoner  at  the  bar  received  on  the 
account  of  this  treasonable  correspondence, 
after  the  rate  of  an  hundred  guineas  a-year  of 
the  enemy  for  carrying  on  this  iniquitous  cor^ 
respondence.  For  so  trifling  a  sum  did  he  be- 
tray his  country  !  But  it  will  likewise  appear, 
that  the  prisoner  Doctor  Florence  Hensey  did 
not  carry  on  this  wicked  correspondence  so 
much  for  gain,  as  through  inclination  and  prin- 
ciple, though  indeed  afterwards  in  a  letter 
which  was  intercepted,  directed  to  bim,  we 
find  he  had  complained  that  the  above  sum  of 
twenty-five  guineas  a  quarter,  or  one  hundred 
guineas  a-year  was  not  sufficient,  and  that  he 
hoped  and  expected  it  ahould  be  doubled ;  and 
the  same  letter  gives  him  hopes,  that  it  would 
be  soon.  The  prisoner  gave  the  French  the 
first  account  of  admiral  Boscawen's  sailing  to 
North  America,  and  of  the  taking  of  the  Alcide 
and  Ly  a,  with  every  minute  circumstance  re- 
lating thereto.  It  might  in  a  great  measure  be 
owing  to  the  treach(«t>us  and  treasonable  cor« 
respondence  of  the  prisoner  at  the  bar,  that  the 
late  well-concerted  affair  of  the  secret  expedi- 
tion miscarried,  since  we  find,  in  one  of  his 
letters,  though  he  could  not  know,  for  the  least 
certainty,  that  that  fleet  was  destined  for 
Rophefortp  be  has  unluckily  hit  on  that  for  the 
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place  of  its  destination,  in  tbeae  very  ezprem 
words:  '*  You  may  depend  upon  it  that  the 
English  fleet  isde^i^ed  against  Kocherort,  and 
Ruchefort  only  :"  and  by  this  unlucky  conjec- 
ture gave  the  enemy  timely  notice  to  stand  on 
iheir  guard,  and  hy  that  means,  as  it  did  turn 
mit»  jirevent  the  designs  of  bis  majesty  in 
erushmg  the  power  and  insolence  of  the  French 
king,  and  lus  subjects.  Tliat  the  prisoner  was 
by  inclination  more  than  interest  an  enemy  to 
bis  present  majesty,  and  our  happy  constitu-^ 
tion  will  appear  particularly  from  one  letter  we'^ 
shall  produce  to  you,  in  which  he  says,  he  had 
a  great  regard  for  tlie  French  nation,  and  that 
)ie  offered  his  service  not  only  from  interest  hut 
inclination  to  promote  the  welfare  of  that  coun- 
try.  Anotlier  letter  is  written  on  purpose  to  ad- 
vise the  enemy  to  invade  this  island ;  and  bv  one 
blow  to  extirpate  the  British  liberty ;  be  tells  his 
correspondent,  that  the  English  were  generally 
dissatisfied,  that  thdr  finances  were  well-nigh 
exhausted,  that  the  public  credit  was  totally  de- 
atroyed,  and  that  therefore  now  was  the  time  to 
give  the  final  blow.  To  advise  the  enemy  at  war 
with  this  kingdom  to  come  and  invade  this  island 
is  hij^h  treason ;  it  is  endeavouring  to  dethrone 
bis  majesty,  and  it  is  compassing  the  life  of  the 
king ;  and  we  shall  leave  it  with  you,  gentlemen, 
to  consider  bow  far,  if  his  evil  advice  had  been 
lakeo,  and  ha(T succeeded,  it  might  have  affected 
every  indiiidual  subject  of  his  miyesty,  their 
lives,  families,  fortunes  and  liberties.  Of  these 
things  you  are  the  proper  judges,  how  far  Uiey 
Slight  probably  have  reached.  But»  gentle- 
men,  potwitbstanding  all  that  has  been  said, 
against  the  prisoner  at  the  bar,  there  rests  for 
^our  consideration  one  or  two  things ;  the  first 
IS,  wlietber  the  prisoner  wrote  these  letters  be- 
fore the  declaration  of  the  war  against  the  French 
king  ;  for  if  he  wrote  them  before  and  sent  them 
before  that  event,  then  they  are  not  treasonable, 
because  not  wrote  and  sent  to  the  enemy  in  the 
time  of  open  war ;  but  if  yon  should  find  they 
were  wrote  after  the  declaration  of  such  war 
against  the  French  king,  then  they  are  so  many 
•eparate  acts  of  high  treason.  Agaiu,  though 
Ibese  letters  papers  and  writings  were  found  in 
the  custody  and  possession  of  the  prisoner  at  the 
bar,  it  does  not  tollow  therefore,  that  they  were 
wrote  by  him  ;  and  therefore  it  will  be  neces* 
Cary  for  ns,  in  order  to  satisfy  you,  that  they 
were  wrote  by  him,  to  prove  his  hand- writing 
by  such  persons  who  have  seen -him  write,  and 
who  have  been  conversant  with  him  for  many 
years,  that  most  of  these  letters,  papers  and 
writings  are  severally  the  band -writing  of  the 
prisoner  at  the  bar.  One  of  these  witnesses, 
particularly,  has  been  intimately  ac<|iiainted 
with  doctor  Hensey  for  ten  years,  has  seen 
brm  during  that  tiote  write  several  letters  pa- 
pers and  other  wriiiogs,  and  is  now  {rassessed 
of  several  letters  sent  to  him  by  the  prisoi>er. 
We  shall  therffore,  in  producing  to  you  our  evi* 
fience,  first,  make  it  appear,  that  the  letters, 
papers  and  writintfs  now  in  my  hand,  now 
about  to  be  pi-(iduc«'d  to  you  and  |he  Court,  were 
takeo  in  the  cualudy  aod  posaeasimi  pf  the  pri- 


Boner ;  Seoondly,  that  many  of  tbem  are  the 
band- writing  of  the  prisoner ;  Thirdly,  that  he 
the  prisoner  did  send  several  letters  he  wrote  to 
the  enemies  of  his  majesty  and  his  liege  sub* 
jects.  As  to  the  subject  of  the  letters  and  pa- 
pers, you  will  not  only  hear  them  read  in  court, 
I  mean  the  translation  of  them  out  of  the 
French  into  the  English,  but  both  the  originals 
and  the  translations  of  these  papers  letters  and 
writings  will  be  laid  before  you«  When  all 
this  is  done,  you,  gentlemen,  will  be  proper 
judges  of  their  destructive  tendency  ;  you,  in- 
deed, under  the  suflerance  of  the  Court,  are  the 
only  judges  of  this  fact ;  and  Tdo  not  doubt,  I 
maue  no  doubt,  if  the  general  tendency  oftbeie 
letters  writings  and  papers  be  found  to  be  de- 
structive of  &e  peace  of  the  nation,  tliereby 
compassing  the  life  of  his  most  sacred  majesty, 
our  sovereign  lord  the  king,  and  tend,  as  I 
think  they  plainly  do,  to  the  subversion  of  our 
happy  constitutioir^  you  will  find  a  verdict  ac- 
cordingly. We  will  now  therefore  proceed  to 
prove  the  first  thing  we  have  undertaken,  viz. 
That  the  papers  and  letters  I  have  now  in  my 
hand  were  found  in  and  taken  out  of  the  custody 
of  the  prisoner  at  the  bar*  Call  Idatbaii  Car- 
rington. 

Clerk,  You  shall  true  answer  make  to  all 
questions  asked  you  in  the  cause  oow  depend- 
ing in  this  cM>urt,  between  our  sovereign  lor^ 
the  king  and  the  prisoner  at  the  bar.  And  the 
evidence  you  shall  give,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  Sa 
help  you  God; 

Nathan  Carringtan  ifwom. 

Counsel  for  the  Crown.  Mr.  Carrington,  tell 
the  Court  and  the  jury  sworn,  what  you  know 
in  relation  to  any  letters  papers  and  writings 
found  in  the  custody  and  possession  of  the  pri- 
soner at  the  bar. 

Carrington.  Some  of  the  prisonerV  letters 
being  intercepted  by  one  belonging  to  the  geoend 
post-office,  and  a  strong  suspicion  of  a  treason- 
able correspondence  :appearing  to  be  carrying 
ton  ; — [Mr.  Carrington  speaking  soutwbat 
low,  though  very  distinct,  he  was  desired 
to  speak  out,  so  thau  all  the  jury  might 
hear ;  and  to  that  end,  he  waa  also  desired  to 
look  towards  the  place  in  which  the  jury  sat,] 

On  the  2l8t  day  of  August  hut,  I  went,  by 
virtue  of  a  warrant  directed  to  me  by  the 
secretary  of  state,  with  full  power,  to  apprehend 
the  prisoner  at  the  bar,  and  search  bis  Imase 
lodging  and  person,  <Ri  suspicion  of  hiaearryin({ 
on.. a  treasonable  correspondcnoe  with  the 
French,  for  letters,  papers,  writings,  or  other 
things  relative  to  such  negoriatioiis,  ubich 
might  have  passed,  or  was  then  transacliag 
l)etweeii  the  agents  and  subjects  of  the  French 
king,  and  doctor  Hensey,  the  party  then  sus- 
|iected.  Accordingly,  taking  with  me  pv^opc^ 
assistants,  1  went  early  in  the  morning  of  the 
said  31st  day  of  August  last  to  doctor  Henaey's 
lodgings  in  Arundel-alreet  in  the  Strand.  Cki 
sending  my  young  man  to  ask,  whether  tha 
doctor  waa  at  home,  he  waa  told  by  theserTaal- 
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maicU  that, the  doctor  was  not  withio,  bat  that 
h^woulil  not  be  long  before  he  came  bqnie, 
for  that  he  was  only  gone,  as  he  was  used  to  do 
*e?ery  .morning,  to  prayers  to  the  Catholic 
chfifch  in  Soho-ssquare ;  and  that  he  always 
came  directly  home,  after  divine  service  was 
ended,  before  he  went  to  visit  his  patients,  and 
before  he  went  elsewhere  about  his  other  busi- 
ness. When  1  had  received  this  answer,  I 
soon  (Concluded,  that  as  one  of  my  assistants 
knew  the  doctor  well  by  sight,  we  would  go 
from  thence  immediately  to  the  Popish  chapel 
in  Soho-square,  and  see  if  we  could  pick  him. 
up.  When  we  were  come  there,  the  mass  was 
finishing,  and  the  people  soon  after  coming 
out,  the  doctor  also  coming  out,  my  assistant 
shewed  me  the  prisoner.  Gn  which  I  ac- 
quaintetl  the  prisoner  with  my  business; 
which  done,  1  conducted  him  to  my  own 
bouse  ;  and  then  i  acquainted  the  office  that  I 
bad  taken  the  prisoner  at  the  bar,  and  the 
manner  in  which  it  happened. 

After  you  had  taken  Mr.  Hensey  as  be 
was  coming  out  of  the  Popish  chapel  m  Sobo- 
square,  and  conducted  him  to  your  own  house, 
what  followed  ?— I  took  him  into  a  back  room, 
and  assisted  by  two  others,  or  rather  while  two 
other  persons  were  present,  I  searched  all  bis 
pockets,  and  tha  linmg  of  his  coat,  waistcoat 
and  breeches;  all  which  I  caused  bim  one 
after  another  to  pull  off:  I  likewise  searched 
^s  shoes,  and  the  lining  of  bis  bat.  In  this 
search,  1  did  not  find  so  much  as  one  letter, 
note,  paper,  or  writing  whatever. 

When  did  you  make  this  diligent  search 
into  the  pockets  and  clothes  of  the  piisoner  ? 
Was  it  before  you  went  to  the  office  or  after  ? 
^It  was  immediately  after  1,  had  brought  him 
into  my  own  house.  It  is  customary  to  search 
nrisoners,  especially  such  as  are  suspected  of 
having  about  them  letters  and  writings  of  a 
treasonable  nature,  as  soon  as  is  convenient, 
lest  they  should  find  means,  if  they  have  any 
about  them,  either  to  destroy  them,  or  to  con- 
vey them  away.  But  nothing  of  a  treasonable 
nature  was  found  about  the  doctor.  And  the 
search  happened  about  an  hour  before  I  went  to 
the  office. 

Take  time  :—>Well,  and  what  did  you  after 
all  this  ? — I,'  with  my  assistants,  went  in  the 
afternoon  to  the  prisoner's  lodgings  in  Arui\del« 
Street  in  the  Strand.  When  I  came  there,  t 
found  the  house  was  not  the  doctor's,  but  only 
^  that  he  lodged  tliere ;  that  be  had  a  room  Up 
two  pair  of  staira,  which  was  his  bed-chamber, 
and  a  parlour  in  which  was  a  bureau,  a  glass, 
and  several  chairs.  1  asked  the  mistress  of  the 
bouse,  who  is  a  widow-woman,  whether  the 
lodgings  she  bad  let  doctor  Hensey  were  ready 
furnished  ?  and,  wtiether  the  bureau  which  1 
theu  saw  in  the  parlour  where  I  was,  was  in  the 
use  anld  possession  of  the  doctor  ?  She  replied. 
That  both  the  rooms  she  had  let  doctor  Hensey 
were  ready  furnished,  and  that  the  doctor  used 
tlie  bureau  for  to  put  his  papers  in,  and  the 
drawers  for  his  linen,  I  asked  for  the  key  of 
Um  bureau,  ia  order  to  see  wliat  kind  of  letters 


they  were  which  belonged  to  the  doctor.  But 
I  was  told,  that  the  doctor  bad  tike  key,  and 
that  it  was  not  to  be  found.  Whereupon  J  was 
tliinking  to  send  for  two  chairmen,  and  have  the 
bureau  carried  by  them  to  my  house  on  one  of 
their  carriages,  but  recollecting  that  1  had  got 
about  me  my  keys,  I  tried  whether  the  key  of 
my  bureau  would  open  the  doctor's  bureau,  and 
upon  trying  it,  it  opened  it ;  and  then  I  took 
out  all  the  writings,  letters  and  papers  1  could 
find. 

Then  you  are  sure  you  took  out  all  the  let- 
ters, papers  and  writings  then  in  the  privioer's 
bureau. — On  such  occasions  i  sweep  alt 
writings,  letters  and  papers  away  whether  they 
relate  to  the  subject  or  not ;  Tor  at  such  times 
we  cannot  stand  to  be  verv  exact ;  and  it  is  far 
better  to  take  too  much  than  to  take  too  little ; 
and  afterwards  what  does  not  relate  to  the  affair 
for  which  the  jirisoner  is  charged,  is  carefully 
returned  him.  This  has  always  been  the  prac- 
tice ever  since  I  have  had  the  honour  to  be  one 
of  his  majesty's  measengers.  As  for  my  own 
part,  I  always  take  particular  notioeof  what 
letters,  writing  and  papers  I  take  in  a  pri- 
soner's possession,  and  I  mark  them  that  J  may 
know  them  again. 

If  you  were  to  see  those  letters,  writings  and 
papers  you  took  oiit  of  thfr  bureau  then  in  the 
possession  and  use  of  the  priooner  at  the  bar» 
do  you  tbuik  you  should  know  them  ? — Yes,  I 
should ;  I  am  sure,  that  I  should  know  them ; 
they  have  all  got  my  mark  upon  them. 

Look  on  these  letters  and  papers,  and  let 
the  Court  and  Jury  know,  whether  these  are 
the  very  letters  and  papers  you  took  out  of  th* 
prisoner's  bureau. 

Carringtan  takes  the  letters  and  papers 
into  his  band,  and  examines  them,  end  then 
says,  They  have  been  numbered  since  they 
were  in  my  hands ;  but  here  is  my  mark  oa 
every  one  of  them  ;  and  these  are  the  very 
letters,  papers  and  writings,  1  took  out  of  doctor 
Uensey's  bureau. 

Did  any  body  see  you  take  them  out  of  the 
bur^uP — Yes,  several;  there  were  present, 
besides  Mr.  Turner,  the  constable,  my  assistant, 
the  woman  of  4he  house,  who  is  a  widow,  and 
her  maid. 

Mr.  Turner  sworn. 

Q.  Were  you  .with  Mr.  Carriugton  on  the 
Slst  day  of  August  last,  when  he  searched  the 
prisoner's  lodgings  P  What  passed  at  that 
time  P — Turner,  I  went  with  him  to  assist 
bim,  and  1  saw  him  take  these  very  letters, 
papers  and  writings  (looking  on  tbeni)  out  of 
the  doctor's  bureau  ;  I  know  tlien^  to  be  the 
same,  i  looked  particularly  on  them,  and  after* 
wards  1  read  one  or  two  of  them. 

Do  you  understand  French  P — Yes. 

The  Constable  sworn. 

Cottn.for  Crown,  Were  you  with  Mr.  Car- 
rington  on  the  Slstday  of  August,  when  he 
went  to  search  the  prisoner's  lodging  in  Arun- 
del-street  P  Tell  what  you  know  of  uie  matter. 
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'•^Constable*  I  see  Mr.  CarriDgton  take  oeveral 
wrkio|(8,  and  letters  out  of  a  bureau  at  that 
time,  but  as  to  whether  these  are  them,  I  can- 
not say,  because  I  did  not  take  way  particular 
notice  of  them  ;  but  this  i  know,  I  carried  home 
the  batiif  in  which  I  beliere,  nay  1  then  knew, 
they  were  contained. 

Where,  did  you  carry  them  toP — To  Mr. 
CarrJDfif ton's  house  in  Jermyn-street,  in  the 
company  of  Mr.  Carringloo. 

[Cross-examined.] 

Coun.for  Pri$oner,  How  do  you  know  that 
the  papers  and  letters  now  in  court  are  those 
vMr.  Carrinf^ton  took  out  of  the  prisoner's  lodg- 
ings in  a  bureau  in  the  parlour  f^'Conttable.  I 
no  other  ways  know  than  that  they  look  like  to 
those  I  put  into  the  bag,  when  1  carried  them 
to  Mr.  Carrington's  house. 

Mind  what  you  say,  Sir,  you  are  upon  vonr 
0ath,  and  can  you  say  upon  that  oath  you  nave 
taken,  that  the  papers  and  letters  you  now  look 
OB,  are  those  very  identical  papers  and  letters 
the  king's  messenger  took  out  of  the  bureau, 
on  the  Slstday  of  August  last?— I  take  them 
to  be  the  very  same  papers  and  letters,  which 
were  then  taken  out  of  the  prisoner's  bureau ; 
I  believe  them  to  be  the  very  same ;  and  to  the 
best  of  my  knowledge,  I  am  sore  they  are  the 
^Tery  same,  which  1  carried  from  the  prisoner's 
lodgings  in  Arundel-street  in  the  Strand,  to  the 
house  of  the  king's  messenger  in  Jermyn- 
street. 

Do  you  on  these  occasions  always  carry  the 
bag,  that  you  are  so  very  particular?— For 
many  years  past,  I  have  gone  with  Mr.  Car- 
rington  to  make  these  searches  and  seizures, 
and  ever  since  1  have  been  so  employed,  I  have 
brought  all  the  things  seized  and  taken  away, 
unless  the  bulk  and  number  of  them  required 
other  assistance. 

To  the  Constable.    Stand  by. 

Thomoi  Clark  sworn. 

Coun,for  Crown,  I  think  you  were  with  Mr. 
Carriugton,  in  order  to  assist  him,  when  he 
went  to  search  the  prisoner's  lodgings.  Give 
an  account  of  what  you  then  saw  and  heard. — 
Clark,  Though  we  had  got  the  prisoner,  I 
went  and  asked  for  him  that  afternoon  as  though 
I  knew  no  accident  had  befel  hioA,  but  the  maid 
knew  me  again,  and  said,  she  had  not  seen  the 
doctor  since  1  was  there  in  the  morning.  1 
told  her,  1  wanted  the  doctor  much,  that 
my  mistress  was  taken  very  ill,  that  my 
master  was  afraid  she  would  die,  and  the  like; 
and  1  seemed  very  urgent  to  see  him,  and  pre- 
tended great  uneasiness  and  concern  for  bis  ab- 
sence. But  the  maid  said,  She  could  not  tell 
where  he  was,  that  she  had  long  expected  him, 
wondered  he  staid,  never  did  so  before,  &c.  but 
Mr.  Carriugton  coming  up  to  the  door,  where 
I  was  talking  to  the  maid,  asked  her,  whether 
that  was  Mrs.  Blount's,  and  whether  Dr.  Hen- 
aey  lodged  there?  The  girl  answered.  That 
her.mistress's  name  was  Blouot,  and  that  Dr. 
Heosey  lodged  there.    He  desired  her  to  shew 
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him  the  doctor's  apartments,  which  she  some* 
what  unwillingly  did,  but  not  before  her  mis- 
tress  came ;  when  he  proceeded  as  Mr.  Car- 
rtogton  has  already  related ;  and  1  saw  bim 
take  many  papers,  writings,  and  letters  out  of 
the  doctor's  bureau,  by  the  help  of  his  own  key. 
Which  if  he  had  not  done,  1  had  proposeil  to 
him  tlie  breaking  of  it  open,  which  1  could 
easily  have  done. 

Do  you  believe  these  to  be  the  papers,  writ* 
ings  and  letters  Mr.  Carriugton  took  out  of  the 
prisoner's  bureau  on  the  91st  day  of  Auf^ost 
last  ? — i  think  them  to  be  the  same,  they  look 
to  me  to  be  the  same ;  and  I  have  seen  tbem 
two  or  three  times  since. 

[Cross-examined.] 

Coun.for  Priioner,  Pray,  how  and  when 
did  you  see  these  papers,  letters,  and  writings  a 
second  or  third  time? — Clark,  The  next  day 
after  the  papers  aud  writings  were^  brought 
home,  my  master  and  another  gentleman  look- 
ed over  them,  sorted  tbem,  marked  tbem,  and 
read  tbem,  in  the  dining-room,  and  1  attended 
to  and  fro  most  of  the  time. 

What  then  you  are  Mr.  Corrington's  foot- 
man P — Rather  his  servant,  or  assistant;  I  am 
not  a  hired  servant,  but  come  and  wait  occa- 
sionally, when  r  am  wanted; 

Officer.    Standby. 

Sarah  Wikon  sworn. 

Co.  for  Crown.    What  is  your  nanoe  ? 

Wilson.    Sarah  Wilson,  Sir. 

Do  you  know  the  prisoner  Dr.  Hensey  when 
you  see  him  ? — Yes.  (Speaking  very  low  and 
faintly.) 

Counsel.  Speak  out,  child ;  do  not  be  afraid : 
raise  your  voice,  that  my  lords  and  the  gende- 
roen  of  the  jury  may  hear  you ;  there  is  do 
body  here  will  hurt  you:  look  towards  me, 
speak  out,  and  do  not  be  bashful.  Do  you  see 
the  prisoner,  Mr.  Hensey,  now  in  the  court? 
— WiUon.  Yes,  Sir ;  he  is  there  (pointing  to  the 
prisoner  with  her  hand),  that  is  Dr.  Hensey^ 
and  he  is  now  in  the  same  coloured  clothes  he 
usually  was  dressed  in. 

I  find  you  were  a  servant-maid  in  the  house 
where  the  prisoner  lodged  ;  bow  long  had  yoa 
lived  there  ? — Nigh  six  years. 

How  long  is  it  since  Dr.  Hensey  first  came 
to  lire  in  your  mistress'it  house  ? — Not  quite 
two  years ;  I  think  it  was  towards  the  end  of 
last  summer  was  twelve^montb. 

Does  your  mistress  keep  a  house,  and  let  out 
lodgings? — My  mistress  keeps  a  house,  and 
lets  out  rooms  and  lodgings  to  gentlefolks. 

Are  these  rooms  and  leggings  let  ready-fur- 
nished or  unfurnished  ? — ^My  mistress  always 
lets  her  rooms  and  lodgings  furnished,  never 
unfurnished. 

Then  the  lodgings  your  mistress  let  to  the 
prisoner.  Dr.  Hensey,  were  what  are  ifenerally 
termed,  ready  furnished  lodgings  ? — Yes ;  my 
mistress  never  let  her  rooms  otherwise  than 
furnished,  while  I  was  with  her. 

Yoa  saji  while  yon  were  with  btr;  why, 
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wliere  are  yon  now?— AboaC  thr«e  lAonths 
ago,  I  was  lakeo  into  custody ,  where  I  Imtc 
lemained  e?er  iince. 

Wbat  were  the  lodging  yonr  mistress  let 
to  the  fn*isoner  at  the  bar? — A^roofti  up  two 
pdr  of  stairs,  and  a  parlour,  even  with  the 
fltreet,  both  of  them  ready  furnished. 

Was  there  a  bureau  amonff  the  funrfture  iti 
the  parlour  P — ^There  was  then  a  handsome 
^ofeeu  in  the  parlour  standing  under  the  glaM. 
Was  that  bureau  in  Uie  use  and  possession 
of  Dr.  Hensey  ?  Had  he  the  icey  of  it  f — It 
was  generally  in  hi!^  use,  and  he  tised  to  put 
his  papers  and  linen  in  it,  and  he  always  bad 
the  key  of  it»  or  dnostly  he  had  the  key  of  it. 

Did  your  mistress  let  these  rooms  to  Dr. 
Hensey,  by  the  week,  month,  quarter,  or  by 
the  year  t — I  cannot  tell  which ;  but  ready- 
fumislied  rooroti  are  generally  let  by  the  month, 
er  the  week ;  for  while  I  have  been  at  Mrs. 
Blount^s,  gentlemen  ha?e  frequently  lodged 
there  one  week,  and  sometimes  a  mrtnight, 
eeme  to  town,  do  their  business,  pay  my  mis- 
tress, and  then  go*  down  into  the  country  again; 
lamilies  frequently  eome  to  London,  to  see  the 
town,  visit  their  friends  and  acquaintance,  and 
dhqiatch  their  several  little  businesses,  stay  two, 
three  weeks,  a  month,  and  sometimes  more, 
and  go  away  again.  This  baa  often  happened 
whilst  I  lived  there ;  but  whether  Dr.  Hensey 
rented  his  rooms  by  the  week^  month,  quarter, 
or  by  the  year,  I  never  heard. 

Did  you  see  Mr.  Carriogton  take  any  papers, 
letters  and  writings  out  of  Dr.  Hensey*s  bureau 
on  the  9 1st  day  of  August  last?-*]  did  see  him 
take  -a  great  many  papers,  letters,  and  writings 
out  of  the  prisoner's  bureau,  and  I  wondered 
why  he  did  so ;  but  he  said,  he  had  power  to 
do  so ;  he  had  the  king's  warrant  Ibr  what  be 
did ;  and  the  constable  was  there  to  keep  the 
peace  with  his  Hitle  sta^T;  and  my  mistress 
seemed  to  he  afraid  of  him ;  and  then  under- 
itanding  him  to  be  the  king's  messenger,  she 
ftrit  imagined,  that  be  had  taken  up  the  doctor , 
i&d  so  it  turned  out. 

.  DM*  your  mistress  let  the  prisoner  at  the  bar 
the  use  of  the  bureau,  at  the  same  time  she  let 
him  the  parlour? — Yes;  and  he  always  made 
vse  of  it,  and  he  kept  the  key  of  it  in  his  pocket ; 
ttud  I  have  often  seen  him  sit  at  the  bureau, 
tod  write  many  times. 

(^Cross  examiued.] 
CaHn./or  Triu  According  to  my  instructions, 
which  I  dare  say  are  ri^ht,  this  bureau  was  not 
the  doctor's,  but  your  mistress's. — WiUon,  Yes, 
Bir,  the  bureau  was  my  mistress's,  but  then  the 
doctor  was  by  agreement  to  have  the  use  of  it, 
■o  long  as  he  kidged  in  the  house,  and  bad  the 
parloar. 

Did  not  your  mistress  put  her  thingfs,  linen, 
5cc.  into  the  bureau  P — No ;  my  mistress  had 
nothing  in  the  bureau;  she  never  kept  an)r 
thing  belonging  to  her  in  the  bureau,  I  am 
■are,  since  the  doctor  came  to  the  house ;  he 
osed  the  upper  part  for  his  papers,  writings, 
and  letters,  and  in  the  drawers  underneath  he 
jnit  bia  linen  and  other  apparel, 
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But  did  not  your  mistress  go  and  open  xhm 
bureau  and  the  drawera  at  any  time  ? — Thh 
doctor  would  often  leave  the  key  with  my  mis- 
tress, and  she  would  go  to  the  drawers,  opea 
them,  and  take  out  any  thing  she  wanted  of 
the  doctor's,  either  to  mend  or  make. 

But  did  not  your  mistress  also  frequentfjr 
open  the  upper  part  of  the  bureau  ?— 1  never 
did  see  her  0|>ea  the  upper  part  of  the  bureail, 
nor  had  she  any  octtasion,  for  the  doctor's  lineii 
and  other  wearing  apparel  were  in  the  drawem. 
underneath. 

Officer.    Stand  by. 

Counsel  for  Crown.  Mr.  Carrington,  when 
you  had  got  these  letters,  papers  and  writings* 
and  had  numbered  them  as  you  say,  what  did 
you  do  with  them? — Carrmgton.  When  I 
had  sorted  them,  and  put  them  into  order,  ao* 
cording  to  my  usual  method,  1  carried  and  de<- 
livered  them  to  the  honourable  Mr.  Stanhope* 

Are  these  the  letters  and  papers  you  deliver- 
ed him  ? — Yes,  they  are  the  very  letters  and 
papers  I  delivered  to  hkn  at  his  office  in  Whit** 

[Cross-etattlned.  ] 

Counsel  for  Pritoner,  With  humble  anb* 
mission  to  the  Court,  I  would  ask  the  messea* 
ger  two  or  three  questions  ?* 

Court,  As  many  as  you  please. 

Q,  Mr.  Carrington,  how  did  you  know,  that 
the  bureau  out  of  which  you  took  the  letters^ 
papers  and  writings  now  in  court  was  the  pro- 
perty of  the  prisoner  at  the  bar  ? — Carrington, 
'The  landlady  of  the  house  told  me,  that  she  bait 
let  that  room  ready  furnished  to  Dr.  Hensey, 
and  wheU  I  asked  her  for  the  key  of  the  bureau, 
she  told  me  the  doctor  had  it,  for  that  she  had 
let  biro  the  use  of  the  bureau  together  with 
the  parlour.  1  was  going  one  while  to  send 
to  the  doctor  for  the  key,  but  it  being  so  far,  K  v 
laid  that  thought  aside ; — I  was  going  to  foroe 
the  lock,  and  break  it  open,  but  at  length  think- 
ing of  my  own  key,  all  purposes  were  imme* 
diately  Imswered. 

Did  you  find  any  of  these  lepers.  letters  or 
writings  you  call  treasonable  about  tne  person 
of  the  prisoner  ?— After  I  had  taken  the  pri* 
soner  as  he  came  out  of  the  Popish  chapel  in 
Soho  square,  I  put  him  into  a  coaoh,  and  car- 
ried hijn  directly  to  my  bouse  where  I  search- 
ed him,  but  found  on  him  no  letter,  or  other 
writing,  except  his  podket-book,  containing 
divers  memorandums  and  recipes  wrote  in 
Latin,  and  which  book  I  shewed  to  the  hon« 
Mr.  Stanhope,  and  returned  it  the  priaoneff 
the  next  day. 

The  Hon.  Mr.  5^anA(7pe  sworn. 

Conn,  for  Cr,  fray.  Sir,  let  the  Court  and 
jurv  know,  whether  these  are  the  very  letters 
ana  papers  you  received  from  Mr.  Carrington  % 
and  when  you  had  done  whh  them  to  whook 
you  delivered  them? — Stanhope.  These  let* 
ters  and  papers  I  received  from  Mr.  Canring« 
ton  soon  after  the  apprehension  of  doctor  Hen- 
■ey,  and  when  I  had  fioisfatd  hii  examinn* 
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'•^ComtahU*  I  tee  Mr.  CarriDgton  take  oeveral 
writiogs,  and  letters  out  of  a  bureau  at  that 
time,  but  as  to  whether  these  are  tbem,  I  can- 
not say,  because  I  did  not  take  any  particular 
notice  of  them  ;  but  this  I  know,  I  carried  home 
the  bat^  in  which  I  believe,  nay  1  then  knew, 
they  were  contained. 

Where,  did  you  carry  them  to? — To  Mr. 
Carrin^ton's  house  in  Jermyn-street,  in  the 
company  of  Mr.  Carringlon. 

[Cross-examined .  ] 

Coun.for  Pritoner,  Row  do  you  know  that 
the  papers  and  letters  now  in  court  are  those 
Mr.  Carrinfi^on  took  out  of  the  prisoner's  lodg- 
ings in  a  bureau  in  the  parlour  ^^^ConttahU.  I 
no  other  ways  know  than  that  they  look  like  to 
those  I  put  into  the  bag,  when  1  carried  tbem 
to  Mr.  Carrtngton's  house. 

Mind  what  you  say,  Sir,  you  are  upon  vonr 
•ath,  and  can  you  say  upon  that  oath  you  nave 
taken,  that  the  papers  and  letters  you  now  look 
on,  are  tboKe  very  identical  papers  and  letters 
the  king's  messenger  took  out  of  the  bureau, 
on  the  list  day  of  August  last?— I  take  them 
to  be  the  ▼ery  same  papers  and  letters,  which 
were  then  taxen  out  of  the  prisoner's  bureau ; 
I  belicYe  them  to  be  the  very  same ;  and  to  the 
best  of  my  knowledge,  I  am  sure  they  are  the 
^Tery  same,  which  I  carried  from  the  prisoner's 
lodgings  in  ArundeUstreet  in  the  Strand,  to  the 
house  of  the  king's  messenger  in  Jermyn- 
street 

Do  you  on  these  occasions  always  carry  the 
bag,  tnat  you  are  so  ?ery  particular? — For 
many  years  past,  1  have  gone  with  Mr.  Car- 
rington  to  make  these  searches  and  seisures, 
and  ever  since  1  have  been  so  employed,  I  have 
broujght  all  the  things  seized  and  taken  away, 
unless  the  bulk  and  number  of  tbem  required 
other  assistance. 

To  the  Constable,    Stand  by. 

Thomas  Clark  sworn. 

Coun.for  Crown,  1  think  you  were  with  Mr. 
Carriugton,  in  order  to  assist  him,  when  he 
went  to  search  the  prisoner's  lodgings.  Give 
^  an  account  of  what  you  then  saw  and  heard. — 
Clark,  Though  we  hati  got  the  prisoner,  i 
went  and  asked  for  him  that  afteraoon  as  though 
I  knew  no  accident  had  befel  hioA,  but  the  maid 
knew  me  again,  and  said,  she  had  not  seen  the 
doctor  since  I  was  there  in  the  morning.  1 
told  lier,  1  wanted  the  doctor  much,  that 
my  mistress  was  taken  very  ill,  that  my 
master  was  afraid  she  would  die,  and  the  like ; 
and  1  seemed  very  urgent  to  see  him,  and  pre- 
tended great  uneasiness  and  concern  for  his  ab- 
sence. But  the  maid  said.  She  could  not  tell 
where  he  was,  that  she  had  long  expected  him, 
wondered  he  staid,  never  did  so  before,  &c.  but 
Mr.  Carrington  coming  up  to  the  door,  where 
I  was  talking  to  the  maid,  asked  her,  whether 
that  was  Mrs.  Blount's,  and  whether  Dr.  Hen- 
fley  lodged  there?  The  girl  answered.  That 
ber.mistress's  name  was  Blount,  and  that  Dr. 
Hensey  lodged  there.    He  desired  her  to  shew 
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him  the  doctor's  apartments,  which  she  sons- 
what  unwillingly  did,  but  not  before  her  mii- 
tress  came ;  when  be  proceeded  as  Mr.  Car- 
rington has  already  related ;  and  1  saw  bim 
take  many  papers,  writings,  and  letters  cm  of 
the  doctor's  bureau,  by  the  help  of  his  own  key. 
Which  if  he  had  not  done,  1  bad  proposed  ts 
him  the  breaking  of  it  open,  which  1  could 
easily  have  done. 

Do  you  believe  these  to  be  the  papers,  writ* 
ings  aiid  letters  Mr.  Carrington  took  out  of  tbs 
prisoner's  bureau  on  the  21st  day  of  Auj^st 
last  ? — i  think  them  to  be  the  same,  they  look 
to  me  to  be  the  same  ;  and  I  have  seen  then 
two  or  three  times  since. 

[Cross-examined.] 

Coun,for  Pritoner,  Pray,  how  and  when 
did  you  see  these  papers,  letters,  and  writingi  a 
second  or  third  time  ? — Clark.  The  next  diy 
after  the  papers  and  writings  were^  brought 
home,  my  master  and  another  gentleman  look- 
ed over  them,  sorted  them,  marked  tbem,  and 
read  tbem,  in  the  dining-room,  and  i  attended 
to  and  fro  most  of  the  time. 

What  then  you  aie  Mr.  Corriogton's  foot- 
man ? — Rather  his  servant,  or  assistant;  I  an 
not  a  hired  servant,  but  come  and  waitocca> 
sionally,  when  f  am  wanted; 

OJker.    Stand  by. 

Sarah  Wikon  sworn. 

Co.  for  Crown,    What  is  your  nanoe  ? 

WiUon,    Sarah  Wilson,  Sir. 

Do  you  know  the  prisoner  Dr.  Hensey  when 
you  see  bim  ? — Yes.  (Speaking  very  low  and 
faintly.) 

Counsel,  Speak  out,  child ;  do  not  be  afraid : 
raise  your  voice,  that  my  lords  and  the  gende- 
men  of  the  jury  may  hear  you ;  there  is  oo 
body  here  will  hurt  you:  look  towards  me, 
speak  out,  and  do  not  be  bashful.  Do  yon  see 
the  prisoner,  Mr.  Hensey,  now  in  the  court? 
—  Wilwn,  Yes,  Sir;  he  is  there  ({lointing  to  tbe 
prisoner  with  her  hand),  that  is  Dr.  Hensey, 
and  he  is  now  in  the  same  coloured  clothes  he 
usually  was  dressed  in. 

I  find  you  were  a  servant-maid  in  the  bouse 
where  the  prisoner  lodged  ;  how  long  had  yoo 
lived  there  ? — Nigh  six  yean. 

How  long  is  it  since  Dr.  Hensey  first  came 
to  live  in  your  mistress's  house  ? — Not  quite 
two  years ;  I  think  it  was  towards  the  end  of 
last  summer  was  twelve-month. 

Does  your  mistress  keep  a  bouse,  and  let  out 
lodgings? — My  mistress  keeps  a  house,  and 
lets  out  rooms  and  lodgings  to  gentlefolks. 

Are  these  rooms  and  IcSgings  let  ready-for- 
nisbed  or  unfurnished  ? — ^My  mistress  always 
lets  her  rooms  and  lodgings  furnished,  never 
unfurnished. 

Then  the  lodgings  your  mistress  let  to  the 
prisoner.  Dr.  Hensey,  were  what  are  ifenerally 
termed,  ready  furnished  lodgings  ? — Yes ;  ny 
mistress  never  let  her  rooms  otherwise  tbsn 
furnished,  while  I  was  with  her. 

You  saji  while  yon  were  with  her;  why. 
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where  are  joo  newf— Abont  three  ndoDtfas 
ago,  I  WM  taken  into  custody,  where  1  hare 
lemaioed  ever  since. 

What  were  the  lodgings  yonr  mistress  let 
to  the  fnrisoner  at  the  har  ? — A^  rooia  up  two 
pidr  of  stairs,  and  a  pariour,  even  with  the 
street,  both  of  theni  ready  fnmished. 

Was  there  a  boreau  among  th«  fmlrftiire  id 
ihe  parlour? — ^There  was  then  a  hiTodsome 
^offrao  in  the  parlour  standing  under  the  glass. 

Was  thai  bureau  in  the  use  and  possessioli 
of  Dr.  Hensey?  Had  he  the  key  of  il?^It 
was  generally  in  his  use,  and  he  used  to  ptft 
his  papers  and  linen  in  it,  and  he  always  bad 
the  key  of  it,  or  mostly  he  had  the  key  of  it. 

Did  your  mistress  let  these  rooms  to  Dr. 
Hensey,  by  the  week,  month,  quarter,  or  by 
the  year  t — I  cannot  tell  which ;  but  ready- 
furnished  rooms  are  generally  let  by  the  month, 
•r  the  week ;  for  while  I  have  beeu  at  Mrs. 
Motmt^s,  gentlemen  hsTe  frequemly  lodged 
there  one  week,  and  sometimes  a  mrtnight, 
eome  to  town,  do  their  busine*,  pay  my  mis- 
tress, and  then  go  down  into  the  country  again ; 
lamilies  freqiieiitiv  totne  to  London,  to  see  the 
town,  visit  their  niends  and  acquaintance,  and 
despatch  their  sereral  little  bosinesses,  stay  two, 
three  weeks,  a  month,  and  sometimes  more, 
and  go  away  again.  This  haa  often  happened 
whilst  I  lived  there ;  but  whether  Dr.  Hensey 
rented  his  rooms  by  the  week^  month|  quarter, 
or  by  the  year,  I  ocTer  heard. 

Did  you  see  Mr.  Carriogton  take  any  papers, 
letters  and  writings  out  of  Dr.  Hensey 's  bureau 
on  the  Slst  day  of  Aogust  last? — I  did  see  him 
lake  a  great  many  papers,  letters,  and  writings 
out  of  the  prisoner's  bureau,  and  I  wondered 
why  he  did  so;  but  he  said,  he  had  power  to 
^  so ;  he  had  the  king's  warrant  for  what  he 
did ;  and  the  constable  was  tbdre  to  keep  the 
peace  with  his  little  stafi*;  and  my  mistress 
seemed  to  he  afraid  of  him ;  and  th^n  under* 
•tanding  him  to  be  the  king's  messenger,  she 
irSt  imagined,  that  he  had  taken  up  the  doctor. 
And  so  it  turned  out. 

.  Didf  your  mistress  let  the  prisoner  at  the  bar 
Ihe  use  of  the  bureau,  at  the  same  time  she  let 
Irim  the  parlour? — Yes;  and  he  always  made 
ttse  of  it,  and  he  kept  the  key  of  it  in  his  pocket ; 
atad  1  have  ofVen  seen  him  sit  at  the  bureau, 
And  write  many  times. 

[Cross  examined.] 

Conn,  for  Priu  According  to  my  instructions, 
which  I  dare  say  are  rif^ht,  this  bureau  was  not 
the  doctor's,  but  your  mistress's. — Wilson.  Yes, 
I9ir,  the  bureau  was  my  mistress's,  but  then  the 
doctor  was  by  agreement  to  have  the  use  of  it, 
so  long  as  be  kNiged  in  the  house,  and  had  the 
parlour. 

Did  not  your  mistress  put  her  things,  linen, 
&c.  into  the  bureau  ? — No ;  my  mistress  had 
nothing  in  the  bureau;  she  ae?er  kept  an^ 
thing  Belonging  to  her  in  the  bureau,  1  am 
•ure,  since  the  doctor  came  to  the  house ;  he 
used  the  upper  part  for  his  papers,  writings, 
and  letters,  and  in  the  drawers  underneath  he 
|mt  bia  linen  and  other  apptrel, 
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But  did  not  your  mistress  go  and  open  th« 
bureau  and  the  drawers  at  any  time  ? — ^ThA 
doctor  would  often  leave  the  key  with  my  mit* 
tress,  and  she  would  go  to  the  drawers,  open 
them,  and  take  out  any  thing  she  wanted  of 
the  doctor's,  either  to  mend  or  make. 

But  did  not  your  mistress  also  frequentfjp 
Open  the  upper  part  of  ihe  bureau  ? — 1  never 
did  see  her  oi»en  the  upper  part  of  the  bureau, 
nor  had  she  any  occasion,  for  the  doctor's  line^ 
and  other  wearing  apparei  were  in  the  drawera 
underneath. 

Officer.    Standby. 

Counsel  for  Crown.  Mr.  Carrington,  when 
you  had  got  these  letters,  papers  and  writings* 
and  had  numbered  them  as  you  say,  what  did 
you  do  with  them? — Carrmgtim.  When  1 
had  sorted  them,  and  pot  them  into  order,  ao* 
cording  to  my  usual  method,  I  carried  and  de« 
livered  them  to  the  honourable  Mr.  Stanhope* 

Are  these  the  letters  and  papers  you  deliver- 
ed him  ? — Yes,  they  are  the  very  letters  and 
papers  1  delivered  to  him  at  his  office  in  Whita> 
haU. 

[Cross -e]taittfned.  3 

Cwmdfw  Prisoner,  With  humble  sah« 
mission  to  the  Court,  I  would  ask  the  measea* 
ger  two  or  three  questions  ?• 

Court.  As  many  as  you  please. 

Q.  Mr.  Carrington,  how  did  yon  know,  that 
the  bureau  out  of  which  you  took  the  letters, 
papers  and  writings  now  in  court  was  the  pro- 
perty of  the  prisoner  at  the  bar  f^^^arringion. 
/The  landlady  of  the  house  told  me,  that  she  had 
let  that  room  ready  furnished  to  Dr.  Hensey, 
and  whefi  I  asked  her  for  the  key  of  the  bureau, 
she  told  me  the  dootor  had  it,  for  that  she  had 
let  biro  the  use  of  the  bureau  together  witia 
the  parlour.  J  was  going  one  while  to  send 
to  the  doctor  for  the  key,  but  it  being  so  far,  I  ^ 
laid  that  thought  aside ;«— I  was  ffoing  to  fores 
the  lock,  and  break  it  open,  but  at  length  think- 
ing of  my  own  key,  all  purposes  were  imme* 
diately  answered. 

Did  you  find  any  of  these  lepers,  letters  or 
writings  yon  call  treasonable  about  tne  person 
of  the  prisoner  ?— After  I  had  taken  the  pri* 
soner  as  he  came  out  of  the  Popish  chapel  in 
Soho  square,  I  put  him  into  a  coach,  and  car- 
ried him  directly  to  my  house  where  I  search* 
ed  him,  but  found  on  him  no  letter,  or  other 
writing,  except  his  podkel-book,  containing 
divers  memorandums  and  recipes  wrote  in 
Latin,  and  which  book  I  shewed  to  the  hoii» 
Mr.  Stanhope,  and  returned  it  the  prisoner 
the  next  day. 

The  Hon.  Mr.  Stanhope  uwom. 

Conn,  for  Cr.  Pray,  Sir,  let  the  Court  and 
jury  know,  whether  tbes6  are  the  very  letters 
and  papers  you  received  from  Mr.  Carrington  | 
and  when  you  had  done  with  them  to  whosi 
you  delivered  them  ?--iS/anAc^.  These  let* 
ters  and  papers  I  received  from  Mr.  Carring- 
ton soon  after  the  apprebeosion  of  doctor  Hen- 
■ey»  and  when  I  had  finished  his  ezamlnM 
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tioD,  for  the  prisoner  was  examined  at  seTeral 
times,  I  carried  them  to  the  solicitor  of  the 
treasury,  Mr.  Francis. 

Mr.  Praiict5  sworn. 

Coun.  for  Cr.  Pray,  inform  the  Court  and 
the  gentlemen  of  the  jury,  whether  these  are 
the  very  letters  and  papers  yoa  received  from 
the  honourable  Mr.  Stanhope?— IVancM.  I 
received  these  very  letters  and  papers  from  the 
hoo.  Mr.  8taol^pe  with  my  own  bands,  with 
directions  to  proceed  against  the  prisoner  at 
the  bar.  Hereupon  I  digested  theui  into  the 
present  order  ii\  which  they  are,  and  procured 
them  to  be  translated  out  of  the  French,  in 
which  /anguage  they  were  wrote,  into  English ; 
and  drew  up  my  proceedings  therefrom;  and 
they  remained  in  my  custoily,  till  I  delivered 
them  lately  imo  the  bands  of  Mr.  Webb. 

Fhiiip  Carteret  Wehh^  esq.  sworn. 

<  Webb.  I  received  all  these  letters,  papers 
and  writings,  relative  to  Dr.  Hensey,  from  Mr. 
Francis,  and  1  have  brought  them  here,  in 
case  the  Court  should  think  proper  to  have 
them  read  in  this  cause. 

[Then  the  Counsel  for  the  Crown,  to  cor- 
roborate the  evidence  already  given,  called 
two  other  persons  as  witnesses  to  prove  that 
the  letters,  papers  and  writings  then  in  court 
were  in  the  ^[losseBsion  of  the  prisoner  at  the 
bar.] 

Elizabeth  Blount  sworn. 

Coun.for  Cr.  Where  do  you  live  ? — Blount, 
In  Arundel -street  in  the  Strand;  I  keep  a 
liouse  in  that  street,  and  have  done  so  for  some 
years  past. 

What  are  you? — A  widow;  my  husband 
has  l>een  dead  about  eight  or  ten  years. 

Do  you  know  the  prisoner  at  the  bar,  Dr. 
fiensey  ? — ^Yes ;  I  do  knew  him  very  well. 

How  long  have  you  known  him  ? — Upwards 
of  a  year  and  a  half;   nigh  two  years. 

Did  you  let  him  any  rooms  to  lodge  in,  and 
what  were  those  rooms? — He  came  about  two 
years  since  to  my  house  to  take  some  lodgings, 
and  I  let  him  a  room  up  two  pair  of  stairs,  and 
a  parlour  even  With  the  street. 

Did  you  let  them  to  him  furnished  or  un* 
furnished  ? — He  wanted  ready  furnished  lodg- 
ings, and  therefore  I  let  them  to  him  ready 
furnished. 

What  furniture  was  in  the  parlour  when  you 
let  it  him  ?-^A  bureau,  a  glass,  chairs,  and  some 
other  things. 

So  the  prisoner  at  the  bar  had  the  use  of 
these  things  by  agreement ;  he  paid,  I  sup- 
pose, a  rent  accordmgly.  Did  he  keep  aoy 
thing  in  the  bureau?— Yes;  in  the  upper 
part  of  the  bureau,  he  used  to  put  his  letters 
and  other  papers,  and  in  the  drawers  his  linen 
and  other  apparel. 

Do  you  remember  Mr.  Carrington's  com- 
ing toyour  house,  and  the  search  ne  made  for 
Mr.  Hensey't  papers?—- Yes,  Sir;  I  remem- 
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ber  it  as  well  as  if  it  had  happened  hot  this 
morning ;  for  I  never  saw  such  a  thing  liefore 
in  my  life ;  I  thought  him  a  very  rude  man, 
he  would  look  about  and  search,  and  do  as  lis 
pleased,  all  1  could  say  to  him.  But  when  he 
told  me,  he  was  the  king's  messenger,  and 
that  he  was  sent,  I  think  he  said  by  tM  earl  of 
Holdemess,  one  of  the  king's  principal  secre- 
taries of  state,  and  all  those  with  him  said  the 
same  thing,  I  was  so  afraid  chat  I  even  let  bim  do 
what  he  would,  though  it  was  in  my  own  boose. 
1  saw  him  open  the  bureau  with  a  key  he  bad 
in  his  pocket,  and  he  took  many  papers  and 
letters,  put  them  into  a  hag,  tied  up  the  mouth 
of  the  bag  very  tight,  and  he  and  his  assistaots 
took  tbem  away  ;  and  indeed,  and  in  truth  i 
waa  very  glad  they  were  gone. 

Look  on  these  letters  and  papers,  and  tell  os 
whether  you  believe  these  are  the  letters  and 
papers  Mr.  Garrington  took  out  of  the  boreaa 
at  that  time  ? — Blount.  (Looking  attentively  oft 
the  letters.)  I  believe  they  are  toe  very  same ; 
they  look  like  them  ;  they  appear  to  me  to  be 
the  very  same,  accoitiing  to  the  best  of  my 
knowledge  and  remembrance ;  but  as  to  that 
I  cannot  be  very  positive,  for  1  did  not  then 
look  so  particularly  at  these  papers  as  I  do  now. 

Counsel.  Well,  we  have  enough  of  it, 

[Cross-examined.] 

Conn,  for  Pru.  Did  not  you.  Madam,  Ire* 
quently  keep  the  key  of  the  bureau  in  the  par- 
lour ?  U  was,  if  my  instructions  be  right,  your 
bureau,  and  in  your  use,  and  you  kept  the  key? 
-^ Blount.  The  doctor  would  trequently  leave 
his  key  of  the  bureau  with  me,  that 'I  might 
give  out  his  linen  to  his  washer-woman. 

Coun.  Here  they  endeavour  to  prove,  that 
thebareau  in  dispute  was  the  prisoner's.— Was 
it  his,  or  your 'sr 

Attometf  General,  (internipting)  No,  hto* 
ther,  we  do  not  say,  the  bureau  was  the  pri- 
soner's, we  say,  ^nd  so  it  turns  out,  that  the 
bureau  is  this  honest  woman's ;  but  that  she 
let  him  the  use  of  it,  during  the  time  he  was 
her  lodger ;  a  landlady  may  let  a  person  the 
use  of  a  bureau,  a  chest  of  drawers,  or  an 
escrutore,  for  a  time  certain,  as  well  as  let  part 
of  her  house  for  a  time  certain ;  and  duriqf 
such  agreement  and  conditions  the  lodger  is 
absolutely  entitled  to  the  possession  as  much 
as  if  it  was  bis  own  property,  and  be  bad  been 
the  original  purchaser. 

Blount.  The  bureau  was  mine ;  I  bpngbt 
it,  and  had  it  before  1  knew  Dr.  Hensey  four 
or  five  years ;  but  while  he  waa  my  lodger, 
1  let  him  the  use  of  it ;  and  he  was  to  bava 
the  use  of  it  so  long  as  be  lodged  in  my  boose, 
and  paid  me  his  rent ;  that  was  the  agreemeDt 
between  Dr.  Hensey  and  me. 

Officer.  Stand  by. 

Elixabeth  Smiih  sworn. 

Co,  for  Crown,  Pray,  mistress,  what  art 
you? — Smith.  Sir,  I  am  a  washer- woman ;" 
1  washed  the  doctor's  linen. 

Did  there  ever  happen  a  dispute  between  y<nt 
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eod  the  doctor  about  some  of  his  linen  that 
^ras  missing  P — Yes,  8ir,  he  said,  through  a 
mistake,  that  I  had  not  brought  home  one  of 
liis  shirts^  when  I  had ;  and  one  day  I  came  to 
the  doctor  about  it,  and  1  desired  the  doctor  to 
)ouk  in  his  drawers,  1  supposing  he  might 
some  how  have  overlooked  it :  on  this  occasion 
jbe  took  his  key  out  of  his  pocket,  and  he 
opened  the  lowest  drawer  but  one,  and  there  he 
found  the  shirt  that  was  missing. 

Mind ;  he  took  a  key  out  of  bis  own  pocket ; 
he  did  not  ask  Mrs.  Blount  for  tiie  key, 
did  he?-^There  were  at  this  time  nobody 
present  but  the  doctor  and  myself;  and  he 
put  his  right  hand  into  his  pocket,  drew  out  a 
key,  and  opened  the  drawer  with  it. 

Officer.  Standby. 

Co.  for  Crown.  Thns,  gentlemen,  we  have 
made  appear,  and  I  hope  fully  to  your  satisfac- 
tion, that  the  letters,  papers  and  writings  to  be 
produced  to  the  Court  and  to  you  were  takeii 
in  the  possession  of  the  prisoner  at  the  bar. 
But,  gentlemen^  their  being  found  in  the  pos- 
session of  the  prisoner  at  the  bar,  wontd  avail 
nothing  nor  be  of  any  signification,  in  regard 
t9  the  heavy  charge  brought  against  biro,  un- 
less it  can  be  proved,  that  the  prisoner  at  the 
bar  did  write  ail  or  any  of  the  writings,  papers 
and  letters  now  produced  in  court.  Where- 
fore, gentlemen,  we  shall  now  proceed,  in  the 
second  place,  to  produce  you  several  witnesses 
to  prove,  that  these  letters  and  papers  are  many 
of  them  the  hand*irriting  of  the  prisoner  at  the 
bur. 

Meadez  da  Costa  sworn. 

Co.  for  Crown.  Do  you  know  the  prisoner  at 
the  bar,  Florence  HenseVf  doctor  of  physic  ? — 
Da  Costa.  Yes,  I  have  Known  the  doctor  now 
about  ten  years,  and  have  been  conversant  with 
him  during  that  time. 

Have  you  ever  seen  Dr.  Bensey  write  ? — 
Many  times ;  and  I  have  now  in  m^  possession 
several  letters  of  his  own  hand-writing,  which 
from  time  to  time,  during  our  acquaintance  he 
bas  sent  to  me. 

Pray,  look  on  these  papers,  writings  and 
letters,  and  tell  the  Court  and  gentlemen  of  the 
jury,  whether  you  believe  they  are  the  hand- 
writing of  the  prisoner  at  the  bar  ? — Da  Costa. 
(Looking  over  them  attenttvel  v)  I  know  the  pri- 
soner's baud-writing  very  well ;  and  I  am  sure 
these  are  his  hand- writing  ;  and  they  are  like 
the  hand- writing  of  those  letters  which  he  sent 
Bie;  they  are  wrote  in  the  same  form  and 
jnaiiner ;  and  likewise  they  are  folded  up  in 
the  same  way,  and  the  inscriptions  are  wrote 
likewise  in  the  same  form  and  mode  mine  are ; 
—I  should  know  his  letters  and  writings  from 
mil  others ;  for  1  have  been  well  acquainted 
with  his  hand- writing  for  ten  years  past ;  and 
bave  often  seen  him  write. 

Have  you,  Sir,  about  you  any  one  of  those 
letters  the  prisoner  sent  youP  If  you  have, 
vou  might  compare  it  with  these. — Da  Costa. 
(Pulls  out  of  his  pocket  one  of  his  own  letters, 
the  prisoner  had  sent  hiony  and  compares 


them  toother)  They  are  exactly  alike ;  the 
likeness  is  so  great,  that  I  can  take  upon  me  to 
say,  that  they  were  both  wrote  by  one  and  the 
same  person.  I  know  doctor  Hensey's  hand- 
writing so  well  that  I  can  no  way  be  deceived ; 
all  these  letters  I  now  look  on,  and  which  I  hold 
in  my  hands,  are  bis  hand-writing. 

[Cross-  ezaminedO 

Co.  for  Pris.  Sir,  you  s^em  to  be  yery  posi- 
tive ;— do  you  consider,  that  you  ought  to  be 
very  careful  what  you  swear  ;  for  the  life  of 
the  prisoner  is  at  stake  ;  I  should  think  it  very 
hard  to  swear  to  a  man's  hand-writing;— it  is 
a  difficult  thing,  make  the  best  of  it. — Da 
Costa.  I  am  so  well  acquainted  with  the  doc- 
tor's hand-writing  that  I  can  make  ho  mistake ; 
t— I  would  not  say,  that  these  papers  and  writ- 
ings were  doctor  Hensey's  hand-writing,  if 
they  were  not.  I  have  a  great  regard  to  what 
I  say ;  and  I  would  not  utter  a  falsity  upon 
this  occasion  upon  any  consideration  whatever. 

Thomai  Brown  sworn. 

Co.firr  Crown.  Pray,  Sir,  what  may  your 
profession  be  ? — Brown,  I  am,  Sir,  an  apo« 
thecary. 

Do  you  know  Dr.  Hensey  the  prisoner  at 
the  bar  ? — Yes,  Sir. 

How  long  may  you  bave  known  him?— - 
About  five  years. 

How  came  you  acquainted  with  himP^I 
have  attended  several  of  his  patients  as.  their 
apothecary. 

Did  you  ever  see  him  write  ? — I  cannot  say, 
that  1  have  seen  him  write  but  once,  and  that 
was  one  evening  a  prescription  fur  a  lady  who 
was  taken  suddenly  ill ;  but  I  am  well  ac- 
quainted with  his  baud-writing,  and  have  re- 
ceived several  of  his  prescriptions,  and  bars 
many  of  them  now  by  me. 

Look  on  these  letters,  papers  and  writings, 
and  tell  the  Court  and  jury,  whether  you  be- 
lieve them  to  be  the  hand- writing  of^  doctor 
Hensey,  the  prisoner  at  the  bar? — Brown. 
(Takes  the* papers  and  letters  into  his  hands,  and 
then  looks  stedfastly  at  them)  They  are  written 
by  doctor  Hensey  ; — they  are  his  hand -writing, 
I  am  sure  of  it ; — the  more  I  look  at  them, 
the  more  I  am  convinced  the  prisoner  wrote 
them. 

[Cross-examined.] 

Co.  for  Pris.  How  came  you,  Sir,  to  be  so 
very  particular  as  to  keep  doctor  Hensey's 
prescriptions  ? — Brown.  It  is  customary  for  us 
so  to  do,  and  when  we  have  from'tlience  made 
up  our  medicines  for  our  patients,  according  to 
these  little  rules  or  directions  sent  us  by  the 
physician,  we  always  carefully  file  them,  for 
our  own  use  and  justification. 

Co.  for  Pris.  indeed,  1  do  not  Uke  the 
use  you  are  now  going  to  put  them  to. 

Attorney-General.  No ;  I  believe  not ;  nor 
your  client  at  the  bar  does  not  like  the  present 
nse  of  them. 

Co.  for  Frit^    Ay,  Mr,  Attorney,  yoo  havs 
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U  all  yoor  own  wav  ;^you  tike  to  have  it  Ml  of 
your  owD  side,  and  to  carry  every  cause ! 

S Which  made  the  wlioie  Court  laugh.] 
Ificer,  Stand  by. 

Mrs.  Blount  re-ezamioed. 

Co.  for  Crown,  Did  you  ever  se^  doctor 
Bensey  write? — Blount.  1  hate  seen  him 
write  sereral  times  at  a  distauce ;  I  have  like- 
wise now  by  me  aeYeral  little  notes  of  his  band* 
writioff. 

Look  on  any  one  of  these  writings,  letter^ 
and  pa|)ers,  which  have  been  fully  proved  to 
bare  been  in  the  possession  of  doctor  HenseVi 
^nd  tell  us,  whether  you  can  say,  on  your  oath,^  ^ 
that  yon  believe  m  wrote  them? — I  have 
looked  at  them  very  carefully,  and  I  think  they 
look  like  his  hand- writing;  bqt  I  am  not  so 
Well  acquainted  with  writing  as  to  be  able  to 
'  «wear,  that  these  letters,  writings  and  psp^rs, 
•II,  or  any  of  them  are  positively  the  band- 
writing,  or  that  they  were  wrote  by  doctor 
Hensey,  and  him  only.— I  did  not  see  him 
write  any  of  them. 

The  question  is  not,  whether  you  saw  him 
write  alt,  or  any  one  of  the  letters,  papers 
"•nd  writings  shewn  you,  but  whether  you  can 
from  the  acquaintance  you  have  with  the  doc- 
tor's hand -writing,  say,  that  you  do  believe 
them  to  be  wrote  by  him  ?— 1  cannot  say  so 
positively  as  that  amounts  Co ;  though  I  c&n 
say,  that  I  think  they  appear  to  me  to  be  the 
Land-writing  of  doctor  Hensey  as  far  as  I  can 
jad|fe  of  this  matter. 

Crosa*re-  ezamioed. 

Co,  for  Prit.  Madam  ;  you  seem  to  be  a 
▼ery  honest  woman  ; — you  say  you  have  seen 
the  prisoner  write  at  a  distance :  Pray,  at  what 
distance? — Blount.  Sometimes  he  would  sit 
writing  at  the  bureau,  white  I  was  sitting  by 
the  fire;  which  is  about  half  as  far  as  I  am  to 
yon ;  and  at  other  times  he  would  sit  by  the 
fire,  he  on  one  side  of  the  table,  and  I  on  the 
other,  at  a  little  distance,  and  he  would  write  a 
letter  or  letters,  and  when  the  postman  rang  his 
bell  in  the  street,  he  would  frequently  himself 
give  him  the  letter,  and  sometimes  I  have  given 
such  letter  to  the  postman  to  carry  to  the  Gene-, 
nl  Post- Office. 

Why,  then  the  prisoner  never  made  any 
■ecret  of  his  writing !  He  wrote  at  all  times, 
before  vou,  before  yoor  maid,  and  before 
any  bociy  else !  Did  you  ever  snspect  bim  tp 
be  guilty  of  what  is  now  laid  to  his  charge  ?<— 
I  never  had  any  -suspicion  about  the  matter  in 
question ;  f  was  the  most  surprised  at  what 
ban  hanpened  ;  for  I  never  heard  him  sav  any 
thing  about  the  Ffencb  kin^,  ships,  number  of 
men,  armaments,  ammunition,  fleets^  squa<* 
drons,  and  such  like  stntf.  I  only  know,  that 
be  was  a  doctor  of  physic  by  profession ;  and 
that  as  to  matters  ^  Mik  I  knew  be  was  a 
^man  Catholic ;  but  that  1  nootfaerwise  knew 
than  by  his  constant  custom  of  going  to  prayers 
to  the  Popish  chapel  in  Soho-sqnarei  every 
iporaifg,  ^  nMor«hi|ie»  aatMsayingiSv 
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but  he  n^ver  toW  roe  be  wan  %  R4NMUi  Catbelio^ 
This  I  know,  he  is  a  very  civil*  honest,  giiad* 
niatured  man ;  willipg  in  the  way  of  bis  proTss* 
sion  to  do  $ny  one  a  kindness,  and  re^y  at  all 
tiroes  to  asaist  tbe  poor.  He  is  likewiM  s  soUr 
man,  always  kept  go9d  hours,  and  not  given 
to  any  one  vice  I  could  nerceivs. 

And  perhapa  you  thioK,  it  ir  pity  a  man  sf 
this  character  should  be  hanged  l-^-ladsfNl,  I 
do;  and  I  hope  he 
the  Court  laugh.] 


hang< 
will  not.*   [Which  mvtt 


Sarah  WiUan  re-examined* 

Co,  for  Crown.  Did  you  ever  see  Dr.  lleB« 
sey  write? — Wilton,  Yes,  Sir,  several  times  at 
a  distance,  and  1  have  seen  of  his  writing  alto 
many  times. 

What  writings  have  you  seen? Osly 

washerwomen's  bills,  »na  the  superscription^ 
of  letters ;  but  then  1  never  took  any  paniculur 
notice  of  them,  because  I  never  tbotigbt  then  I 
should  ever  b«  questioned  about  them. 

No,  I  believe  not ;  but  look  on  these  paperii 
writings,  and  letters,  and  see  if  you  can  per- 
ceive whether  the  hand-writing  of  them  be  like 
the  hand-writing  of  tbe  washerwomen's  bilk 
yon  mention,  and  which  you  have  seeu.--I 
cannot  say,  that  I  used  to  mind  tbe  bills  mud\ 
he  gave  me  to  give  his  washerwoman  ;  for  I 
used  to  give  her  the  bundle  and  tbe  bill  in  it, 
and  1  very  seldom  read  the  bill  till  she  brought 
home  the  doctor's  linen,  when  I  or  my  roistn^ 
my  mistress  most  commonly,  used  to  examine 
tbe  things  by  tbe  "bill.  But  now  I  look  en 
these  writings,  papers,  and  letters,  I  think  tliey 
are  wrote  by  the  same  person  who  wrote  the 
bills  I  have  mentioned ;  but  I  cannot  take  on 
me  to  be  so  sure,  as  to  swear  that  these  arc  the 
hand-writingof  Dr.  Hensey. 

Elijaheth  Smith  re-examined. 

Co,  for  Crown*  Sarah  Wilson  the  last  evi- 
dence, says,  that  she  delivered  to  yon  alwavs 
with  the  doctor's  linen,  a  bill  written  by  toe 
doctor.  Did  you  ever  see  the  doctor  write  F-^ 
Smith,  No,  I  never  did ;  but  1  have  seen  many 
bills  which  I  was  told  was  of  his  hand- writing. 

How  many  of  these  bills  might  you  see  ?«• 
One  with  every  parcel  or  bundle  of  lines  I 
washed  for  tbe  doctor ;  I  washed  his  linen  once 
a  month,  that  was  generally  the  cnstom ;  and 
I  believe  I  might  receive  ten  or  twelve  of  theie 
bills ;  but  then  every  one  of  these  bills  re* 
turned  to  Mrs.  Blount;  when  she  or  sometimsi 
her  maid  used  to  examine  the  linen  1  brought 
home  by  the  bill,  and  pay  me. 

Bow  do  you  know  then  that  tbe  biUa  weva 
wrote  by  the  doctor  f-«*There  happened  once  a 
dispute  about  a  shirt  that  was  missing,  and  in 
that  dispute  the  doctor  produced  the  bill  of  tbsl 
washing,  and  then  he  said,  that  ha  sat  it  down, 
with  his  own  hand. 

Yoo  are  well  jenough  acquainted  with  tho 
doctor's  hand«writing  to  lell  whether  these  pa- 
pery writingi,  and  lottew,  look  like  bla  hand* 
writing, orMtj  look oatlMiiiy and tfttwwbift 
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jou  thuik  of  lbein.-*-At  far  m  I  c^n  jtulge,  I 
tliink  tbey  are  like  the  doctor*!  baad«wrttlDg ; 
but  I  wiiiDol  tvear  to  it 

Co.  for  Frit.  Ay,  yoa  are  an  boaeat  wo- 
man, Dor  would  1  swear  to  a  thing  I  don't 
know ;  but  my  brother,  here,  would  have  you 
awear  what  you  never  9aw,  nor  I  am  afraid 
BOW  you  nerer  will,  that  is,  that  you  taw  my 
nobapp^  client  write.* 

Co,jl^  Cromn.  Tbue  haye  1  laid  before  yon 
our  evidence  to  prove,  that  the  writings,  let- 
ters, and  papers,  we  have  produced  are  the 
band- writing  of  the  prisoner  at  the  bar,  which 
4  hope  we  have  done  to  your  entire  satisfaction ; 
ve  come  now  in  the  last  place  to  prove,  that 
neveral  of  these  letters,  papera,  and  writings, 
were  sent  by  the  prisoner  at  the  bar  to  the 
ilgents,  officers  and  snlyects  of  the  French 
king,  to  give  them  intelligence  of  what  passed 
bere,  in  order  to  distress  that  monarch  and  bis 
aubjects.  We  shall  call  you  two  witnesses  to 
prove  this  accusation  against  the  prisoner ;  and 
then  lastly,  we  shall,  under  favour  of  the  Court, 
read  the  ietiers  as  part'of  the  evideuce  to  be 
given  in  this  cause.    Call  James  Newman. 

Jamet  Newtimn  sworn. 

Co,  for  Crown,  Do  you  belong  to  the  ge* 
Deral  post-office? — Newman.  Yes;  I  ring  the 
bell  in  Arundel -street  in  the  Strand  for  post 
letters,  and  in  that  walk ;  and  when  1  have  col- 
lected them  togellier  I  carry  them  to  the  post- 
office. 

How  long  have  you  collected  letters  in  that 
walk  ?-*Three  or  four  years. 

Do  you  know  the  prisoner  at  the  bar.  Dr. 
Heosey? — Yes;  1  know  him  very  well;  I 
have  known  him  above  eighteen  months. 

Tell  the  Court  and  jury  what  you  know  re- 
lative to  him.— I  have  often  received  from  the 
prisoner  at  the  bar  letters  of  a  post- night  to 
carry  to  the  office  in  Lombard-street,  and  have 
carried  and  delivered  them  to  the  office,  as  I 
used  to  d»  other  letters ;  but  at  length  1  began 
to  suspect  them. 

How  came  you  to  suspect  the  prisoner  at  the 
bar  of  carrying  on  a  treasonable  correspondence? 
•^When  I  have  gat  all  my  letters  together,  I 
carry  them  home  and  sort  them  ;  in  sorting  of 
them  I  observed  that  the  letters  I  reoeived  of 
Dr.  Hensey  were  geiierally  directed  abroad 
mnd  to  foreigners;  and  I  knowing  the  doctor 
to  be  a  Roman  Catholic,  and  as.l  imagined  in 
the  interest  of  the  Pretender,  I  advised  the 
examining  clerk  at  the  office  to  inspect  his  let- 
ters, telling  him;  that  I  bad  some  suspicion, 
that  the  writer  of  those  letters  was  a  spy. 

Did  yon  open  any  one  of  these  letters  yoor- 
nelf? — No;  but  I  happened  to  challenge  the 
letter  abont  the  Secret  £xuedttion ;  and  when 
it  waa  opened  at  the  post-office  and  found  to  be 
what  it  ia,  alWr  that  1  received  directions  to 
tiring  every  letter  I  reoeived  from  the  doctor's 


*  As  to  proof  of  hand- writing,  see  vol.  19, 
pp.  407.  d06,  and  Peake*a  Law  of  Avideoce, 


own  band,  or  fVoas  that  house,  divoolly  to  i\m 
office  that  it  might  he  opened ;  and  so  I  con» 
tinned  to  do  till  the  doctor  was  taken  up. 

Ifyouwereto  see  these  intercepted  letlcn 
should  vou  know  them  again  ? — Yes ;  I  should 
know  tnem  again  by  the  outside,  because  they 
have  got  my  mark  upon  them. 

Look  on  these  letters,  and  tell  us  whether 
these  are  the  rwy  letters  you  received  of  doctor 
Hensey  to  carry  to  the  nosttoffice.-^!  received 
tlicse  very  letters  from  the  doctor's  own  hands, 
or  from  the  maid  or  mistress  of  the  house  ia 
which  Dr.  Hensey  lodged;  sometinses  one^ 
and  sometimes  another,  to  carry  them  to  tba 
post-office ;  and  I  did  carry  tbem  to  the  post* 
9ttce,  where  they  were  stopped  or  intercepted. 

To  whom  did  yon  give  these  letters  at  thn 
peatpoffice  ?--To  Mr.  MaUheva,  one  of  th» 
examining  clerks. 

Do  you  know  any  thiag  more  ooaceming 
this  matter  ? — I  never  heara  any  thins  mora 
after  Dr.  Hensey  was  taken  on  Sunday  tha 
31st  day  of  August  last  till  now, 

[Cross-examined.] 

Co.  for  Priaaner,  How  came  you  to  know^ 
thai  Dr.  Hensey  was  a  Roman  Catholic  ?  What 
had  vou  to  do  with  his  religion? — Newmatu 
We  fetter-carriers,  or  postmen,  have  great  op* 
portunities  to  know  the  characters  and  disp!^- 
sitions  of  gentlemen  in  the  several  neighbour- 
hoods of  this  part  of  the  town,  from  their  ser* 
vants,  connexions  and  correspondents ;  but  k^ 
he  plain,  if  I  once  learn  that  a  person  who  liven 
a  genteel  life,  is  a  Roman  Catholic,  I  imme* 
diatety  look  on  him  as  one  who  by  education 
and  principle  is  an  inveterate  enemy  to  my 
king,  my  country,  and  the  Prutestant  reiigion^ 
This  led  me  to  keep  a  watehful  eye  over  Dr. 
Hensey,  and  to  suspect  him  of  carrying  on  • 
correspondence  with  the  king's  enemies. 

You  say,  that  you  never  opened  cue  of  the 
prisoner's  letters,  why  did  you  not  ? — ^The  first 
letter  which  I  challenged^  or  suspected,  in  my 
own  mind,  as  I  was  one  night  sorting  my  let« 
ters,  I  held  up  to  the  candle,  by  which  meann 
I  perceived  that  the  body  of  the  letter  wa» 
wrote  in  French,  and  that  it  begun  with  the 
word  Monsieur.  It  being  wrote  in  French  in*- 
creased  my  suspicion,  and  determined  me  te 
challenge  the  letter. 

Thomoi  Matthews  sworn. 

Co.  for  Crown.  Sir,  do  vou  know  any  thing 
of  certain  letters  said  to  be  wrote  by  the  pri- 
soner at  the  bar,  and  intercepted  at  your  office  f 
^—Matthewi,  When  war  is  declared  against 
any  nation,  immediate  orders  are  given  out  by 
the  Post  Msster  General  to  stop  all  suspected 
letters,  in  order  to  prevent  intelligence  being 
given  the  enemy  of  our  transactions  at  home* 
These  orders  are  given  to  all  the  clerks  of  th# 
said  office,  and  to  ever^  servant  carrying  let* 
tera.  According  to  whidi  orders,  the  postman 
of  the  walk  in  which  the  prisoner  at  the  bar 
lives,  having  learnt,  as  I  find,  that  doctor  Hen- 
sey wm  a  Roman  Catholici  and  that  all  tkaklk> 
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ters  he  received  from  him,  or  from  the  house 
in  which  be  lodged,  were  directed  to  people 
abroad,  be  came  to  me,  and  told  me  his  sus- 
picioos,  and  did  cbaltenge  one  particular  letter ; 
which  on  beiogopened,  1  found  was  undercover 
directed  to  a  second  person,  and  so  to  a  tbird. 
This  strengthened  my  suspicion  ;  and  the  con- 
tents of  this  letter  being  read,  orders  were  im- 
mediately given,  not  only  to  intercept  the  let- 
ters which  came  froni  doctor  Hensey,  but  also 
car^olly  to  intercept  all  the  letters  that  should 
come  to  the  post-office  directed  to  the  said 
doctor  Hensey.  These  directions  were  given 
with  all  the  secrecy  imaginable,  and  executed 
with  success. 

8ir,  look  on  these  letters,  and  let  the  Court 
know,  whether  these  are  the  very  letters  sent 
by  doctor  Hensey  the  prisoner  at  the  bar,  to  bis 
correspondents  abroad,  and  which  were  inter- 
cepted at  your  office  ? — Matthews,  (Examin- 
ing the  letters  one  by  one.)  They  lie  now  in 
tbe  order  they  were  intercepted ;  I  received 
j^  every  one  of  these  letters  from  the  postman 
«f  the  walk ;  their  contents  were  examined  ; 
and  I  was  ordered  to  carry  them  to  the  secre- 
tary of  state's  office  at  Whitehall,  where  I  de- 
livered them  to  tbe  honourable  Mr.  Stanhope. 

Counsel  for  Crown,  ■  My  lord,  we  will  rest 
tbe  evideuce  for  the  crown  here ;  and  beg  the 
lavour  of  the  Court,  that  under  their  directions, 
the  several  papers,  letters  nnd  writings  pro- 
duced and  proved  to  be  the  hand- writing  of  the 
'  prisoner  at  tbe  bar,  may  be  read  as  evidence  in 
this  cause. 

Counsel  for  Pris,  (Interposing.)  My  lord, 
1  hope  the  Court  will  favour  me  with  a  word  or 
two  in  behalf  of  the  prisoner  at  the  bar:  and, 
my  lord,  I  most  observe,  that  these  letters  can- 
not, I  speak  under  tbe  fiivour  of  the  Court,  be 
read ;  because  nothing  is  oflfered  by  the  evi- 
dence to  shew,  that  these  letters  are  an  overt- 
act  of  tbe  prisoner,  and  where  there  is  no  overt- 
act  tbe  offender  cannot  be  guilty  of  high-trea- 
son ;  the  prisoner  at  the  bar,  at  least,  it  has  not 
been  proved,  any  one  of  the  prisoner's  letters 
came  to  the  hands  of  the  agents,  officers  or 
subjects  of  the  French  king ;  if  they  had  come 
to  their  binds,  if  they  had  received  these  let- 
ters, then  in  such  case  they  would  have  con- 
stituted an  overt-act,  and  consequently  the 
prisoner  at'  the  bar  would  be  guilty  ;  but  as 
the  case  is,  as  it  really  is,  it  amounts  to  no 
more  than  this ;  a  mere  suspicion  of  treason  ; 
and  it  would  be  a  very  great  hardship  a  person 
should  be  put  to  death  for  mere  suspicion  of 
treason  ;  nay,  these  very  letters,  for  ought  that 
appears  to  tbe  contrary*,  might  have  been  put 
into  the  doctor's  bureau,  contrary  to  his  know* 
Jedge  and  consent.  And  this  was  the  case  of 
lord  Sydney,*  the  letters  be  was  said  to  send 

*  Query,  What  case  is  here  intended  ?  Al- 
gernon Sidney  was  not  charged  with  sending 
letters  to  the  enemy,  (see  the  Indictment 
against  him,  toI.  9,  p.  B17;}  not  is  aoy  thing 


to  the  enemy,  were  proved  to  be  seotby  another 
hand,  and  being  intercepted,  the  letters  never 
reached  the  enemy,  and  therefore  the  bill  for 
taking  off  his  attainder  expressly  says,  that  the 
jury  was  imposed  on,  and  becanse  tbe  letters 
did  not  reach  tbe  enemy,  be  was  not  guilty. 
But  if  the  Court  should  be  of  opinion  some  of 
these  letters  should  be  read  ;  yet  I  cannot  see 
with  what  propriety  tbe  two  first  letters  marked 
N**  1  and  N^  2,  should  be  read,  since  they  were 
wrote  some  time  before  tbe  declaration  of  war 
against  France. 

Lord  Mantfield.  That  which  constitutes  an 
overt-act  in  tbe  eye  of  the  law,  is  the  accom- 
plishment of  the  end  proposed  by  the  party 
acting  to  the  best  and  utmost  of  his  power.  If 
a  man  endeavours  to  do  an  act  of  treason,  and 
that  act  of  treason  fails  through  some  inter- 
vening accident  or  occurrence,  tne  party  so  en- 
deavouring and  acting  to  the  best  or  his  ability 
and  power  is  deemed  to  be  guilty  of  an  overt- 
act,  as  though  he  had  done  the  thing  he  bad 
proposed  and  intended.  Thus,  in  cases  of 
murder  as  well  as  treason,  suppose  a  man  ftpiog 
off  a  gun,  or  a  pistol,  with  a  premeditated  de- 
sign to  kill  another,  and  by  some  accident  or 
event,  either  the  gun  or  pistol  do  not  go  off,  or 
the  party  shot  at  evades .  the  blow,  Uie  party 
shooting  is  guilty  of  an  overt-act,  and  is  liable 
to  be  indicted  as  guilty  of  a  capital  offence.  It 
is  the  same  here,  the  prisoner  at  the  bar,  as  far 
as  appears  upon  the  evidence,  and  nothing  has 
yet  been  offered  to  invalidate  or  lessen  tbe  evi- 
dence that  has  been  given,  or  to  impeach  its 
veracity  or  even  probability,  did  intend  to  send 
tbe  letters  intercepted  to  the  French  king's 
agents  La  Roche  and  P.  de  France,  as  iar  as 
lay  in  his  power  ;  his  intention, — the  ioteniioa 
api^ears  plainly  in  his  sending  them  to  the  post- 
office  ;  the  prisoner  could  not  carry  tbe  letters 
himself  to  Paris;  no,  he  was  to  t^end  advices, 
instructions  and  intelligence,  that  was  the 
agreement.  Now  tbe  point  is,  whether  the 
prisoner  at  the  bar  did  send  them  ?  Why,  it 
has  been  proved,  that  the  prisoner  did  send 
them,  and  that  they  went  from  Arundel-street, 
in  the  Strand,  as  far  as  to  the  post-office  ia 
Lombard  street;  where  they  were  intercepted. 
Where  were  they  going  then?  Why,  it  is 
plain,  the  prisoner  intended  them  to  go  abroad, 
as  directed,  to  tbe  agents  of  tbe  French  king. 
Now,  who  are  tbe  agents  6f  the  French  kioff  ? 
Those  who  are  and  bate  been  declared  IM 
enemies  of  his  majesty,  and  of  bis  sabjects  ever 
since  tbe  17th  of  May,  in  tbe  year  1756. 
Herein  tbe  overt- act  of  tbe  prisoner  at  tbe  bar 
consists,  and  in  cases  of  treason,  the  statute 
makes  every  attempt  to  inform  the  eoeinies  of 
bis  majesty  of  the  state  of  affairs,  whilst  in 
open  war,  an  overt-act,  because  such  attempts 
to  disturb  the  public  peace,  and  lay  the  natioa 
open  to  the  insults  ana  invasions  of  its  enemies, 

of  **  letters  not  reaching  tbe  enemy"  unco* 
tinned  in  the  Act  foraimuUiDg  hit  attainder. 
See  it,  vol,  9,  p.  996. 
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is  construed  to  be  a  compassing  of  the  life  of 
our  sorereign  lord  the  king,  and  an  absolnte 
endeavour  to  dethrone  him.  As  to  mj  own 
part,  the  letters  under  consideration  appear  to 
me,  to  be  absolute  overt-acts,  as  real  overt- acts 
as  can  possibly  be:  but  whether  the  jury  shall 
think  so,  is  to  be  left  to  their  consideration,  who 
are  indeed  the  best  and  proper  judges.  Every 
one  of  the  letters,  especially  those  given  to  the 
postman,  to  be  sent  abroad,  are  absolute  overt* 
acts,  and  in  this  cause  ought  to  be  read.  Now 
as  to  the  two  first  letters,  concerning  which 
•o  much  has  been  said,  why  they  should  not  be 
read,  the  objection  is  trifling,  tor  whether  they 
be  read  or  no,  this  cause  cannot  be  much  af- 
fected, because  they  are  not  proposed  as  evi- 
dence, but  only  as  letters  to  be  read  by  way  of 
preface  and  introduction  to  this  iniquitous  affair. 
They  are  letters,  the  subject  of  which  do  not 
affect  the  prisoner's  life,  if  they  did,  that  were 
another  thing;  but  as  they  do  not,  I  shall 
leave  it  to  my  brethren  ; — 1  think  they  should 
be  read.  ^ 

Of  this  opinion  were  the  rest  of  the  judges. 

Court,    Let  all  the  letters  be  read. 

They  were  accordingly  read  to  the  number 
•f  twenty-nine  letters. 

iThe  substance  of  which  letters  follows :] 
n  oue  of  these  letters,  Dr.  Heiisey,  the  un- 
happy prisoner,  having  before  the  breaking  out 
of  the  war  with  France  heard,  that  tt  fellow- 
student  of  his,  whilst  he  studied  physic  at 
Leydeu  in  Holland,  was  lately  got  into  the 
secretary  of  state's  office  for  foreign  affairs  at 
Paris,  wr<)te  to  him,  and  informed  him,  **  That 
lie  should  l>e  glad  of  an  opportunity  of  doing 
bim  any  service  that  lay  in  his  power,  and 
executing  any  commission  he  might  have  in 
London." 

To  this  letter  Dr.  Hensey's  fellow-student 
returned  for  answer :  **  That  he  was  infinitely 
obliged  to  him  for  the  service  he  offered,  and 
that  if  he  understood  him  rightly,  their  corre- 
spondence might  be  rendered  more  advantage- 
ous to  both,  by  changing  their  topics  from  lite- 
'  rary  to  political." 

In  a  second  letter  which  Dr.  Heosey  sent 
to  his  fellow- student  in  answer  to  the  above, 
he  says:  **  That  he  was  glad  to  find  so  dis- 
cerning a  man  in  his  fellow-student,  and  if  he 
could  obtain  for  him  a  recompence  suitable  to 
the  trouble,  be  would  endeavour  to  make  his 
intelligence  of  the  utmost  importance." 

Sqon  after  his  fellow- student  bad  received 
this  second  letter  from  Dr.  Hensey,  be  sent 
bim  a  long  letter,  wherein  the  doctor  was  in- 
formed he  was  to  receive  for  his  trouble  and 
correspondence  600  livres,  or  26/.  sterling  a 
quarter.  And  in  the  same  letter,  Dr.  Hensey 
iras  instructed  to  send  lists  of  all  the  English 
men  of  war,  in  and  out  of  commission ;  their 
condition,  situation,  and  number  of  men  on 
board  each ;  when  they  sailed,  under  what 
commanders,  from  what  ports,  and  their  desti- 
Batioot,  accovats  of  the  actual  namber  of  oar 
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troops,  what  regiments  were  complete,  and 
which;  where  recruiting,  where  they  were 
quartered  or  garrisoned ;  the  earliest  accounts 
of  any  enterprises  again«t  France ;  plans  of 
fortified  places  in  England,  America,  &c.  This 
letter  also  contained  directions  to  the  doctor  ts 
whom  he  was  to  send  his  letters  with  an  out*- 
side  cover,  some  to  Cologne,  some  to  the 
Hague,  and  some  to  fiern  in  Switzerland ;  and 
that  those  persons  to  whom  his  letters  should 
be  sent,  as  so(»n  as  received  by  them,  would 
forward  them  from  thence  to  Paris. 

The  substance  of  another  letter  read  in  courts 
complying  with  the  instructions  of  the  abovs 
letter,  was :  <<  That  the  English  had  fitted  out 
a  large  fleet  at  Spithead,  and  given  the  com- 
mand to  general  Mordaontand  admiral  Hawkei, 
and  that  this  squadron  was  intended  to  attack 
Kocbefbrt,  and  to  make  a  descent  on  that  part 
of  the  French  coast." 

In  anotlier  letter.  Dr.  Hensey,  after  having 
given  bis  correspondent  an  i^^count  of  the  con*  ^ 
dition  of  the  English  fleet  and  army,  bovr  ^ 
many  ships  guarded,  and  what  troops  Uned  the 
coasts  of  England,  informs  him,  *'-  That  the 
peonle  in  England  were  generally  dissatisfied 
with  the  public  proceedings,  that  the  public 
credit  was  almost  totally  destroyed,  and  the 
finances  quite  ezhaustecK  Advises,  That  an 
invasion  be  directly  made  on  the  English  coast 
with  a  considerable  body  of  troops ;  and  that 
now;  in  his  opinion,  was  the  time  to  strike  the 
final  blow." 

In  a  subsequent  letter,  Dr.  Hensey  says, 
<*  That  the  only  means  of  preventing  the  suc- 
cess of  the  expedition  (he  means,  that  to 
Rochefort)  would  be  to  make  a  powerful  divert 
sion  upon  the  coasts  of  England,  with  a  con- 
siderable number  of  troops ; '  that  by  thus  at- 
tacking us  in  our  very  vitals,  we  might  be  en- 
gaged at  home,  and  so  prevented  being  able  to 
sends  number  of  troops  abroad  sufficient  to  give 
them  (the  French)  any  real  annoyance." 

In  a  letter.  Dr.  Hensey  received  from  his 
correspondent,  after  he  had  given  him  this  ad- 
vice, the  doctor's  salary ,  which  was  till  now  ns 
more  than  26/.  a  quarter,  was  augmented  to 
S6/.  a  mouth.  This  was  done  iu  complianca 
with  a»  letter  sent  by  the  doctor  to  his  corre- 
spondent desiring  an  increase  of  his  salary,  for 
tuat  he  was  obliged  to  dine  every  day  with  a 
set  of  gentlemen,  at  a  noted  coffee-house, 
where  they  always  drank  claret. 

in  one  of  the  letters  found  among  the  papers 
taken  out  of  the  doctor's  bureau,  which  he  had 
received  from  abroad,  were  complaints :  "  That 
of  late  be  had  sent  trifling  and  insignificant  in-  ' 
telligence ;  that  they  were  better  served  by  one 
who  had  lived  at  Colchester ;  that  there  was 
no  need  of  acquainting  them  with  what  the 
duke  was  doinijr  in  Germany."  This  letter 
concludes  with  instructions  to  Dr.  Hensey  to 
write  his  letters  in  lemon-juice,  and  to  direct 
for  bis  brother,  who  was  chaplain  and  under- 
secretary to  the  Spanish  minister  at  the  Hague. 

Accordingly,  the  doctor  followed  the  advice 
of  liis  correspoodeot,  and  the  next  ktter  he 
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"Wrote,  wag  wrote  in  the  following  mMiiier. 
It  was  a  oompliineatary  letter  wrote  io  black 
ink,  aiMl  the  lines  were  wide  wrote.  Between 
tiie  wide  wrote  line^Dr.  Hemey,  the  prisoaer 
«t  tbe  k»ar,  wrote  a  letter  in  lemou'jiiioe,  wb^re* 
•n  he  very  early  ^?e  intelligeooe  ef  admiral 
flolboifrDe's  destination  to  America,  with  n 
fnhiiite  account  of  the  number  of  ships  and 
troops  on  boerd,  with  the  day  of  their  departure. 

Fren  the  readini;  of  another  letter  It  ap*> 
^nars,  that  doctor  Uensey  g«ave  tbe  French  the 
first  account  of  admiral  Boscawen*s  saiKn^  to 
Dorth  America,  and  of  the  taking  of  the  Aleide 
end  Lys  men  of  war,  with  every  circamstnnoe 
relating  thereto. 

In  man^  other  letters  read  in  court,  Dr. 
Heosey  five$  tbe  French  an  account  of  the 
nailing  et  every  fleet,  and  its  destination ;  of* 
the  InandHog  of  every  man  of  war ;  of  the 
difficulties  relating  to  raising  money ;  «—  in 
•bort,  nothing  estSiped  bim,  which  he  thought 
worthy  the  notice,  or  which  he  thought  might 
he  of  service  to  his  correspondents  the  French. 

Coun,  for  Crown,  My  lord,  and  gentlemen 
of  the  jury,  we  have  now  read  aVl  the  letters 
relative  to  the  offence  committed  Ky  tbe  pri* 
soner  at  the  bar;  an4  here  vre  shall  rest  our 
evidence. 

Prisoner's  Defencb. 

Ccuntelfor  the  Priioner.  My  lord,  and  you 
gentlemen  of  tbe  jury,  1  am  of  counsel  for  tbe 
prisoner  al  the  bar,  Florence  Hensey,  doctor 
of  physic,  who  you  have  beard  stands  indicted 
lor  a  very  heavy  crime ;  a  crime  of  a  very 
Jieinous  nature ;  and  a  crime  if  it  had  been 
proved  clearly  would  have  affected  his  life ;  I 
shall  therefore  endeavour  to  shew  the  weakness 
ef  tbe  evidence  s iven  on  the  side  of  the  crown  ; 
«nd  shew  that  the  prisoner  is  not  guilty ;  at 
least,  if  guilty,  ^ei  not  guilty  of  high  treason. 
And  with  submission  to  the  Court,  as  1  have 
been  appointed  one  of  the  counsel  for  the  pri- 
soner, f  hope  no  word  or  expression  which  I 
shall  fling  out,  during  my  pleading  in  his  be^ 
kalf,  will  be  constromi  in  any  sort  to  affect  the 
nUegianee  which  ff  always  had,  have  now,  and 
ever  shall  have  for  his  majesty.  And  flrst, 
gentlemen,  give  me  leave  to  remark  on  the  evi- 
dence which  has  been  given  to  support  tbe 
charge  brouglit  against  the  prisoner  at  the  bar. 
We  see  this  cause  is  made  a  matter  of  the 
ipmtest  importance ;-— all  the  other  courts  of 
justice  are  not  sitting ;  and  the  whole  ntlentioii 
of  the  law  seems  dttracted  hitber  to  atien^  the 
event  thereof.  They  have  caHed  yon  first  a 
nMBsengernnd  divers  others  to  prote,  that  some 
letters  and  writings  were  found  in  a  certain 
bureau ;  and  that  because  they  were  there,  and 
they  were  there  in  a  room  the  prisoner  rented, 
they  most  thavfore  be  the  prisoner's  writing ; 
they  nvlglil  he  put  into  tbe  bureau  by  another 
band ;  ibr  their  own  witnesses  allow,  that  Mrs. 
Blount  otiUin  had  the  key  of  the  bureau,  went 
to  it  at  pleasure,  opened  it,  put  things  into  it, 
nr  took  tbem  ont,  when  sbn  likeU,  or  ns  ibe 
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tbonght  proper ;  and  because  tbe  prisoner  had 
iometimen  the  use  of  ibis  bureau,  and  ae* 
cordingly  did    now  and  then,  though  very 
seldom,  use  it,  therefore  all  tbeinpers,  writings 
and  letters  must  be  bis,  and  bis  only ;  most 
belong  to  him,  and  to  bim  only,  and  most  be 
his  writing,  and  bis  writing  only.     It  is  not 
reasonable  to  suppose,  no  one  can  suppose  it| 
who  gives  himself  time  to  think  at  all,  that  the 
prisoner  should  be  so  weak,  thoughtless,  sod 
focoiisiderate  as  to  put,  it  might  rather  be  said, 
expose  treasonable  papers,  writings  and  letters 
in  a  bureau,  other  persons  and  pMple  had  free 
and  ready  access  to,  and  to  which  they  couM 
come  at  any  time,  in  the  day-time,  in  tbe  night- 
time, and  at  all  times.    One  of  their  own  wit- 
nesses says,  that  she  often  had  the  key  of  this 
bureau,  and  that  she  used  frequently  to  take 
out  Dr.  Hensey 's  1inen,ileliver  it  to  the  washer- 
woman, and  when  washed,  receive  it  back 
again,  and  then  replace  it  in  this  bureau,  which 
it  seems  stood  in  a  parlour  tbe  prisoner  at  the 
bar  rented  by  tbe  week,  or  by  the  month,  sf 
one  Mrs.  Blount  who  keeps  a  bouse,  and  lets 
out  ready  furnished  lodgings,  in  Arundel-street 
in  the  Strand.    As  for  my  own  part,  I  do  not 
think,  that  it  has  been  clearly  and  satisfactori- 
ly proved,  at  least  it  does  not  appear  so  to  ne, 
that  the  bureau  in  question  was  ever,  and  it  is 
cettain  it  never  was  wholly,  in  the  use  and  OOs- 
^session  of  the  prisoner  at  the  bar ;  but  toese 
things  must  be  left  to  yon,  gentlemen,  on  whose 
determibation  the  life  of  tbe  prisoner  depends. 
Again,  gentlemen,  to  prove,  that  the  letters, 
writings  and  papers  found  in  the  said  bureau, 
and  some  other  tetters  said  to  be  intercepted  at 
the  Post-office,  are  the  hand- writing  of  Dr. 
Uensey,  the  prisoner  at  the  bar,  they  have  pro- 
duced two  witnessesjthat  they  are  tbe  band-wri^ 
ing  of  the  prisoner ;  but  how  do  tbey  prove  it ! 
why,  one  of  these  witnesses  says  himself,  tbst 
be  never  did  see  the  prisoner  write  Irat  oace, 
and  that  was  in  the  dark,  at  night,  in  the  even- 
ing, at  owl  -light ;    and  the  other's  evidence  or 
testimony  turns  chiefly  and  principally  upon 
the  similitude  of  hands,  or  of  band-wndngs } 
and  let  me  tell  you,  that  the  doctrine  of  the  si*' 
militude  of  bands,  and  tbe  similitude  of  writings 
js  a  species  of  evidence  in  itself  extremely  no- 
certain,  vague  and  trifling ; — and  as  to  tbe  see- 
ing of  another  write ;   what  is  there  in  that  S 
All  of  you  have  seen  me  write  to-day;— aod 
write  a  good-deal; — but  what  avails  thatf 
Can  any  one  of  you  from  thence  say,  moch 
less  swear,  (swearing  is  a  sacred  thing)  that 
yon  know  my  band- writing? — ^That  a  person 
should  know  the  hand -writing  of  another,  so 
as  to  swear  to  the  identity  and  sameness  of  it, 
it  is  certainly  necessary,  that  the  person  v^bo 
takes  upon  himself  to  swear  to  the  similitude 
of  hands,  ^ouM  be  well  acquainted  with  tliat 
person's  method  and  form  of  writing ;  with  tba 
very  turn  and  make  of  tbe  letters ;    and,  iO 
short,  as  every  man  almost  has  diffin'ent  genius^ 
even  with  his  stile  and  manner  of  expi'ession  | 
but  bow  this  is  possible  to  he  done  by  auj^  one 
of  the  evidnanei  who  now-and-tbeft^  noodeii^ 
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tally  or  occaaionatlv  tee.  the  prisoDer  write,  I 
eannut  cotkeeive.  '  id  this  case  there  is  but  one 
poaitive  evideace  to  the  priaoner'a  luuid-iirrit- 
logf,  abd  that  is  Mendeat  da  C<Mta,  who  it  Yerj 
pesttiTe  to  the  hand  'Writiofj^  of  the  prisoner  at 
the  bar ;  aod  indeed  be  is  so  lefry  positi?e,  that 
it  almost  destroys  or  brings  into  suspicion  the 
credibility  of  his  evidence.  Wb^t  has  indaced 
him  to  come  Into  this  conrt,  and  here  openly 
and  positively  swear,  from  (be  sinrilitode  of 
wrttiucra,  that  the  writings,  letters  and  papers 
now  before  the  Court  are  the  very  hand -writing 
of  doctor  Florence  Hensey,  the  prisoner  at  the 
bar,  were  wrote  by  htm,  and  by  him  only: — I 
say,  what  has  induced  the  evidence  to  do  this, 
must  be  left  to  himself,  and  his  own  conscience, 
but  charity  forbids  me  to  sugi^t,  that  his  mo- 
tives for  thus  using  his  old  acquaintance,  and, 
I  suppose,  some  time  intimate  and  bosom-friend, 
are  any  other  than  the  affection  and  duty  he 
owes  to  his  majesty,  and  the  preservation  of 
his  long  and  precious  life  ;  and  the  Iotc  which 
he  bears  to  this  country,  and  the  inhabitants 
thereof;  bur  these  motives,  or  any  other  which 
may  or  shall  arise  to  yon  on  considering  tbia 
nan's  evidence,  are  worthy  of  your  serious 
consideration ; — if  you  believe  him,  it  must 
go  hard  with  the  prisoner ;  but  if  you  should 
not  beKeve  him,  I  shall  haye  hopes  of  seeing 
the  prisoner  once  more  set  at  large.  And  now, 
as  to  the  letters  intercepted  at  the  Post-office ; 
under  the  favour  of  the  Court,  1  beg  leave  to 
recommend  the  consideration  of  their  not  going 
to  the  place  directed  as  the  writer  and  the 
sender  intended  and  designed ; — they  not  go* 
ing,  as  was  intended  and  designed,  the  letters 
cannot  be  an  overt  act ; — if  they  had  gone  to 
the  places  directed  and  designed  they  would 
indeed  have  been  an  overt-act :  but  that  is  a 
case  to  be  lef\  with  you,  and  for  your  conside- 
ration, to  determine  finally  whether  they  are 
an  oTcrt  act,  or  not  an  overt  act.  But  suppose, 
that  you  should  be  led  to  believe,  that  they 
were  sent,  and  that  the  manner  of  sending 
them  is  an  oyert-aet,  then  there  wiN  remain  for 
your  farther  consideration  in  behalf  of  the  pri- 
aoner  at  the  bar,  the  subject  matter  of  the  let- 
ters :  and  what  is  the  subject-matter  of  the 
letters  P  Why,  only  a  parcel  of  paragraphs 
chiefly  taken  from  the  public  daily  and  weekly 
papers,  old'stale  news,  which  every  body  knew, 
written  in  a  letter  to  the  prisoner's  brother; 
and  this  is  all  he  did  ;  and  this  is  now  endea- 
Toured  to  be  construed  high  treason :  but,  gen- 
tlemen, as  you  will  have  the  letters  laid  befoi^ 
you,  I  dare  say,  you  will  be  able  to  form  a 
right  judgment  from  thence ;  and  I  need  not 
tell  you,  that  the  jury  may  be  merciful  as  well 
as  jnst,  according  as  things  shall  appear  to 
^em. 

Second  Counsel  for  the  Pritoher.  I  hope  the 
Court  will  favour  me  with  a  word  or  two  in  be- 
half of  the  prisoner  at  the  bar;  and,  gentlemen, 
the  managera  on  the  side  of  the  proseciftion 
have  laid  the  indictment  in  the  parish  of  8t. 
Clement  Danes  in  tha  county  of  Middlesax^ 
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when  the  odTenoe  was  committed  in  London ; 
every  body  knows,  that  the  Post-office  is  in 
London,' in  Lombard-street,  in  the  very  heart 
of  tbe  city,  and  that  the  letters  were  inter- 
cepted in  London  at  the  Poat-office^ — Where-*- 
fore,  gentlemen,  aa  this  is  an  error  in  tbe  pro- 
ceedings ;  a  fundamental  error  in  tbe  proceed- 
ing, this  cause  between  the  crown  and  tha 
pnsoner  at  the  bar  ought  to  oeaae  now,  and  tha 
prisoner  be  acquitted.  One  word  more,  gentle- 
men, and  I  shall  not  farther  trouble  you,  in'  re- 
lation to  tbe  sabject-matter  of  the  letters,  pa* 
pera  and  writings  read  in  conrt,  1  very  care-» 
fully  attended  to  the  reading  of  every  one  of 
them,  and  I  conld  not  perceive  that  there  was 
so  much  as  one  treaaonaUe  expression  con- 
tained in  the  twenty-nine  letters.  Is  the 
laoncbing  of  a  shin,  high-treason  F  Is  the  em- 
barking of  the  duke  of  CumberUnd  at  Sude, 
after  he  had  crosaed  the  Weser,  treason?— 
Mr.  Pitt  and  Mr.  Legge  are  re-inatated  in  tha 
ministrv ; — the  comnoon  people  of  England 
grumbie  at  the  great  weight  and  nuroter  of 
taxea : — at  the  scarcity  and.dearneas  of  com ; 
— and,  above  all,  at  the  loss  of  Minoroa,  and . 
that  the  commanders  of  their  fleets  and  squa- 
drons do  not  do  their  duty,  and  fight  and  de- 
stroy the  French.  Who  can  call  these  trea- 
sons? Wh6  can  say,  that  a  bare  and  naked 
recitation  of  these*  matters  of  fact,  is  high- 
treason  P.  And  this  is  alt  that  has  been  done,  aa 
you  will  see,  gentlemeA;  when  yon  come  to 
read  and  consider  the  subject  of  these  letters  and 
papers  apart  by  yourselves ;  for  you  only  are 
the  proper  jucfges  whether  the  aul^ect  of  tha 
letters  is  treasonable  ar  not. 

Sol.  Oen^for  Crown,*  I  hope,  my  lord,  yoa 
will  favour  ma  a  little  while,  that  Imay  reply 
to  two  or  three  objections,  which  have  been 
flung  out  by  the  counsel  in  the  prisoner's  de* 
fence.  It  has  been  said,  by  my  brother  her^, 
that  the  evidence  we  have  brought  before  the 
Court  and  the  jury  is  not  a  credible  evidence, 
nor  an  evidence  to  be  relied  on;  my  lord,  < 
have  been  many  years,  in  this  court,  and  I  do 
not  remember  ever  to  have  heard  a  charge  of 
high  treason  better,  more  strongly,  or  mora 
consntently  made  out ;  and  what  is  more  r^ 
markable  and  obserrable  every  one  of  the  wit- 
nesses brought  on  the  side  ot  the  crown,  are 
persons  of  character,  reputation  and  cradibr- 
lity ;  and  they  all  together  tell  a  very  probable^ 
consistent  and  credible  story ;  aa  llrat,  they 
have  proved  undeniably  that  the  letters,  paper* 
and  writings  now  read  in  court  were  in  tha 
possession  of  tbe  prisoner  at  tbe  bar ;  secondly, 
that  most  or  many  of  them  are  tbe  hand«wria> 
ing  of.  the  prisoner  at  tbe  bar ;  that  be  tlie  pri- 
soner at  tbe  bar  did  send  divera  letters  to  thav* 
agents,  officers  and  aubjecta  of  Louis  tba 
French  king,  in  order  to  iatbrm  the  enemies  of 
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*  As  to  the  right  to  a  reply  on  the  part  of 
the  crown,  though  no  vritness  have  been  calM 
in  defence^  saa  tha  casa  of-  Mr*  iiyrna,  ^  Bt 
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V\m  fDajesty  ktD]|r  Georg^,  of  wbat  warlike  pre- 
llBntioofl  were  making^  io  England  to  distress 
the  sobjects  of  the  said  French  kittg{  and 
that  he  did  also  adf  itie  the  sok^eeta  alao  of  the 
said  Preneh  king  to  make  a  descent  on  the 
EngKsb  coasts.  As  to  the  objection  ooncern- 
ing  the  treason  being  laid  in  the  indictment 
as  done  in  the  count j  of  Middleseir,  instead  of 
being  laid  in  London,  I  shall  leave  that  ob- 
jection to  the  determination  of  the  Court.  But 
nothing  can  be  so  bareiaoed,  as  the  objection 
made  about  the  subject-matter  of  these  pa- 
pers, wlierebv  they  would  endeaTour  to  insi- 
nuate, that  tne  intelligences  contained  therein 
are  no  more  than  common  pieces  of  news, 
known  to  erery  body;  and  which  migitt  be 
told  by  any  one,  and  communicated  to  any 
body,  whether  friend  or  foe.  Gentlemen,  thus 
do  they  endeaiour  to  impose  on  yon  \^  and  it  fs 
to  no  purpose  for  me  to  take  up  yonrtime,  aed 
the  time  of  the  Court,  and  so  encrease  the 
length  of  this  trial,  which  has  been  unaToidaUy 
and  perhaps  somewhat  unnecessarily  extended ; 
— Yon  are  the  proper  judges  bow  far  we,  on 
the  side  of  the  crown,  haTe  proved  the  charge 
brought  against  the  prisoner  at  the  b^r,  and 
how  far  not;  and  therefore  I  shall  say  no  more, 
but  rest  the  event  of  this  cause  upon  what  has 
already  been 


Lord  Mmtfieid.  Gentlemen  of  the  Jury ; 
this  is  a  trial  at  bar  on  an  indictment  in  the 
crown  against  the  prisoner  at  the  bar,  by  the 
name  of  Florence  Hensey,  doctor  of  physic, 
late  of  the  parish  of  8t.  Clement  Danes,  in  the 
county  of  Middlesex,  for  that  he,  being  a  false 
traitor,  and  not  weighing  the  duty  of  his  alle- 
giance to  our  soTereign  Und  Geoq;e  the  se- 
cond, king  of  Great  Bntam,  France,  and  Ire- 
land, ke.  in  the  months  of  May  and  ihine, 
1757,  and  at  divers  other  tiroes,  as  well  before 
as  afler,  in  the  parish  aforesaid,  and  in  the 
county  aforesaid,  with  force  and  anna,  feloni- 
ously, traitoronsiyy  and  of  bis  -malice  afore- 
thought, did  write  certain  letters  to  the  agents 
and  sutgecta  of  Louts,  the  French  king,  with 
whom  we  are  now  at  open  war,  giving  an  ac- 
eount  of  the  stiength  of  our  fleets  and  armies 
that  were  then  preparing  in  Great  Britain ;  and 
inviting  the  said  Lonis,  the  French  king,  hm 

Sects  and  vassals,  to  invade  these  realms, 
to  make  a  most  bkiody  slanghter  on  his 
majesty't  subjects.  To  this  inmctment  the 
prisoner  at  the  bar  has  pleaded  Not  Guilty. 
Therefore  to  support  the  indictment  the  ao(- 
licilor  of  the  treasury  being  prooecntor  for 
the  crown,-  hath  brougnt  this  canae  into  coort, 
and  has  produced  the  foUowiag  evidence; 
in  the  recapitubtion  of  which  if  I  should 
make  any  mistane^  I  deshreyon  to  set  me  right. 
The  flrst  thing  the  counsel  for  the  crown  un- 
dertook to  provoi  is,  that  certain  writings,  let- 
.tera  and  papers^  were  found  m  the  possesaion  of 
the  priaoner  at  the  bar,  containing  a  treasonable 
correspondence  carried  on  between  the  prisoner 
at  the  bar  and  the  sul^ects  of  the  French  king. 
On  this  occasion,  they  have  called  yon  Nathan 


Carrington,  who  it  seems  is  the  messenger 
that  went,  with  proper  authority,  as  he  says,  to 
the  house  of  one  Mrs.  Blount  in  Arundel- 
street  in  the  Strand,  on  Sunday  the  Slit  dav  of 
Aogttst  last,  and  did  there  search  the  lodgingi 
of  the  prisoner  at  the  bar,  and  took  cot  of  a 
bureau  the  writings  and  papers  produced  and 
read  to  you,  and  which  he  has  sworn  lo  be  the 
very  same  letters  and  papers  he  took  out  of  a 
bureau  in  a  room,  called  a  parlour,  part  of  the 
lodgipgs  of  Dr.  Hensey,  the  prisoner  at  the 
bar.  This  testimony  is  corroborated  by  the 
oaths  of  several  others  present,  who  saw  Mr^ 
Carrington  take  these  letters  and  papers  out  of 
the  bureau ; — Mr.  Turner,  who  1  think  also  is 
a  messenger,  and  who  went  with  Mr.  Carring- 
ton as  an  assistant  to  him,  sweers  downright 
that  the  papers  and  letters  produced  and  read 
in  court  were  the  very  aame  Mr.  Carriogtoa 
took  out  of  tlie  prisoner's  bureau ;  Turner  says, 
that  he  is  sore  they  are  the  very  same  becansa 
he  afterwards  read  several  of  them  in  the 
JPrench  language,  in'  which  they  are  wrolSL 
Mr.  Carrington  likewise  is  very  express  sad 
certain,  aa  to  the  aameness  of  these  tetters  sad 
papers,  for  he  says,  that  soon  after  he  had  got 
them  into  his  possession,  and  sorted  them,  be 
|rot  his  mark  upon  them ;  you  will  find  hb 
mark  upon  all  of  them, — upon  all  of  them  be 
took  out  of  the  bureau ;  they  are  all  in  a  pared 
together  ;  and  he  farther  says,  that  his  mm  is 
now  upon  every  one  of  the  said  letters,  and 
that  they,  have  received  ao  other  alteration  or 
addition  whatever  since,  besides  that  they  were 
digested  into  order ;  I  suppose,  he  means  they 
were  digested  into  chronological  order,  and 
then  numbered.  And  the  substance  of  this  evi- 
dence is  in  a  great  measure  corroborated  by  the 
oeveral  testimonies  of  the  constable,  one  Clark 
ao  assistant,  Mrs.  Blount  the  landlady  of  the 
boose,  and  her  maid  Sarah  Wilson,  who  all 
swear,  ^thet  they  saw  Mr.  Carrington,  the 
-king's  messenger,  take  out  of  Dr.  Hense^r's 
bnreau,  on  the  filst  day  of  August  last,  certdn 
letters  and  papers  which  they  say,  do  look  like 
the  papers  and  letters  shewn  them  just  now  la 
court*  In  order  to  shew  what  became  of 
these  papers  and  letters  afterwards,  the  witaesi 
Carrington  tells  you,  that  after  he  had  marited 
them,  no  carried  them  to  the  secretary  of  state's 
office  in  Whitehall,  and  delivered  them  to  the 
honourable  Mr.  Stanhope. — ^Afler  this  BIr. 
-Stanhope  examined  the  prisoner  at  the  bar  se- 
veral times ;  and  then  he  says,  the  very  lettos 
■and  papers  he  had  received  from  Mr.  Carriag- 
ton,  he  carried  and  delivered  with  his  own 
hands  to  Mr.  Fmncis.  Mr.  Francis  swesrs, 
that  he  received  these  very  letters  and  papen 
from  the  honourable  Mr.  Stanhope,  that  he  pro- 
cured them  to  be  translated  out  of  French  into 
Engliab ;  and  that  when  he  had  drawn  np  bis 
proceedings  therefrom,  he  delivered  them  to 
Philip  Carteret  Webb:  Mr.  Webb  says,  thst 
-the  letters  and  papcra  he  so  received  from  Mr. 
Francis  he  has  this  day  brought  into  eowt 
And  thus  they  have  proved  the  identity  of  the 
ietten  and  papers  now  produced  and  readia 
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court  to  be  the  yery  tame  as  those  taken  out  of 
the  prisoner's  bureau.  As  to  the  objection- re- 
lating to  the  proj>ertv  of  the  bureau,  that  is 
trifling  ;  because  it  plainly  appears,  that  Mrs. 
Blount,  the  landlady  of  toe  house  in  which  the 
prisoner  lodged,  let  Dr.  Heosey  a  parlour  eren ' 
with  the  street  ready  furnished,  having  in  it  a 


bureau,  'a  glass,— [TA«  remainder  of  this  Trial 
U  mitsiHg.'i 

It  appears  that  after  being  repeatedly  res- 
pited, the  conviet  receifed  bis  aN0e«ty*8  pardon, 
oee  Gentleman's  M aganne  for  ^pt.  1759^ 
p.  438. 


^3-' 


ADDENDA 

TO  THE  NINETEENTH  .VOLUME, 

fretmUdf  iy  anAcckknifJrom  msertmg  intheir proper  Places  ihejbltow' 
ing  Articles  relative  to  the  WWces  Causes. 


THE  prosecution  of  WUkes  opca^iooied  di- 
rectly and  consequentially,  during  a  series  of 
J  ears,  various  proceedings  in  the  two  Houses  of 
Parliament ;  for  accounUi  of  which,  I  must  re- 
fer the  reader  to  vols.  15  and  16  of  the  New 
Pari.  Hist  and  to  the  Journals.  The '  Essay  on 
l^oman,'  addressed  to  a  celebrated  opurte- 
san  of  the  time,  is  i^  parody  of  passages  in 
Pope's  Essay  on  Mat^  accompanied  with 
fiotes.  bearing  the  names  of  Stone  arch- 
l^ishop  of*  Armagh,  Warburton  bishop  pf  Glo- 
cester,  and  others.  It  is  a  conqppsiti^n  at  oqpe 
detestable  for  the  wickedne^  of  its  <ieaign, 
and  despicable  fof  the  meanness  of  its  execu- 
tion ;  a  wretcbed  cumbrous  specimen  of  that 
perverse  jesting,  which,  Johnson  tells  us,  '*  a 
good  man  dreads  for  its  prpfaneness.  i^od  a 
witty  mfm  disdaius  for  its  easiness  an^  vulga- 
rity ;"  a  coarse  clumsy  tissue  of  disgustful 
qbscenitjr  and  horrible  blasphemy,  such  as 
might  without  uifficuHy  be  constructed  by  al  • 
inost  an^  dunce,  who  had  previously  disen- 
gaged himself  frcim  all  regard  to  decency  and 
moralhy,  al)  sense  of  shame,  and  al|  reverence 
ffir  religion. 

This  composition,  sa  being  a  breach  of 
jurivilege,  was  denounced  to  the  indignation  of 
the  House  of  Lords  by  the  earl  .of  Sandwich. 
ta  the  New  Pari.  Hist.  yol.  15,  pp.  134a 
at  seq,  are  collected  several  particulars  relative 
to  that  proceeding ;  from  some  confused  notion 
of  whico,  I  peiyectiure,  it  was,  that  Voltaire, 
vith  \i\a  usual  n^lig^nee  of  trutn,  took  cm 
him  (Dictionnaire  PhUosopbique,  art.  I)ieu)  to 
write  of  Warburton,  as  one  "  qui  viole  les  lots 
de  la  soci^t^  en  manifestant  les  papiers  secfetd 
d'on  membre  da  parlement  pour  le  perdre." 

Coosideringthe  feelings  vl)ich  ibe  king's  q^i- 
lusters  expressed  concerning  Wilkes's  politi(aM 
libel,  and  the  ferment  which  it  continued  to 
excite  in  the  nation,  at  the  time  when  sir  J^m^ 
Burrow  published  his  report  of  Wilkes's  Caaue, 
we  cannot,  I  think,  blame  him  for  avoiding  to 
contribute  to  the  dissemination  of  the  offensive 
number  of  the  North  Briton  by  inserting  in  the 
report  the  Infonnation  which  had  been  filed 
•fi^unst  Wilkea  for  th^  publication.    In  th? 


suppressiQg  that  document,  which  therefore  I 
insert  belpw  from  the  Commons'  Journal,  S3d 
November,  1768.  The  consideration  of.  th^ 
libel,  as  the  cause  of  most  extensive  s^nd  long 
continued  national  disorder,  approaching  very 
nearly  to  anarchy,  and  the  contemplation  of 
what  effect  probably  would  be  produced  by 
such  a  publication  at  the  present  time,  n^ay 
lead  to  no  incurious  speculation. 

Pleas,  before  our  Lord  the  King  at  Westmin* 
ster,  of  the  Term  of  Saint  Hilair,  in  the 
Fourth  Year  of  the  Reign  of  our  Soverdgfu 
Lord  George  the  Third,  by  the  Grace  of 
€k>d  of  Great  Britain,  France,  and  Ireland^ 
King,  Defender  of  the  Faith,  and  in  the 
Year  of  our  Lord  1764. 

Amongst  the  Pleas  of  the  King.    Roll  3. 

Middleser* 
Amongst  tha  loformatioiisof  last  Term,  N^  75. 

Be  it  remembered.  That  sir  Fletcher  Norton, 
knight,  late  solicitor,  but  now  attorney- gene- 
ral, of  our  present  sovereign  lord  the  king,  who 
Ero^ecutes  for  our  said  lord  the  king  in  this  be- 
alf,  came  in  bis  proper  person  into  the  court 
of  our  said  lord  the  king,  before  the. king  him- 
self at  Westminster,  on  Saturday  next  after 
fifteen  days  from  the  day  of  Saint  Martio  last 
past ;  apd  for  our  laid  lord  the  kiofif,  brought 
mto  the  court  of  our  said  lord  the  king,  before 
the  king  himself  then  there,  a  certain  informa- 
tion against  John  Wilkes,  late  of  the  parish  of 
Saint  Margaret,  within  the  liberty  of  West- 
o^inster,  in  the  county  of  Bliddlettex,  esquire, 
which  said  information  follnwetb  in  these 
words ;  (that  is  to  say)  Middlesex.  Be  it  re- 
membered, That  sir  Fletcher  Norton,  knight, 
solicitf>r  general  of  our  present  sovereign  lord 
the  king,  who  prosecutes  in  this  behalf  for  our 
said  lord  the  king,  cometh  here,  in  his  prope 
person,  into  the  court  of  our  said  lord  the  king, 
befdre  the  king  himself  at  Westminster,  on 
Saturday  next  after  fifteen  days  from  the  day 
of  Saint  Afartin,  in  this  present  term;  and,  for 
bur  said  sovereign  lord  the  king,  giveth  the 
court  here  further  to  understand,  and  be  in- 
foirnedi  That  before  the  printmg  and  publish- 


1S83]         4-^10  6E0BGE  UL 

iDgof  tbe  teditimuftDd  icandaloiis  libel,  bavin 
after  mentioned  ;  (that  is  to  say),  on  Tuiesday 
the  nineteenth  day  of  April,  in  the  third  year  of 
.the  reign  of  our  aovereign  lord  George  the 
third,  now  king  of  Great  Britain,  Fnnoe  and 
Ireland,  defender  of  the  faith,  and  so  fortii,  our 
naid  present  sovereign  lord  the  king  did  make, 
and  deliver,  a  most  gracbus  Speech  from  his 
throne  to  the  Lords  spiritual  and  temporal,  and 
the  Comnnons  of  Great  Britain,  then  in  parlia- 
ment assembled ;  which  Speech  of  our  said 
lord  the  king  was  to  the  purport  or  effect  fol- 
lowing ;  (that  is  to  say),  **  My  brds,  and  gentle- 
men, I  cannot  put  an  end  to  this  session  of  par- 
liament, without  expressinff  my  thanks  for  the 
signal  zeal  and  dispatch  which  you  have  mani- 
fested in  your  proceedings,  and  which  make  it 
unnecessary  for  me  to  continue  it  any  longer. 
I  informed  you  at  your  first  meeting,  that  pre- 
liminary articles  were  signed  by  my  minister, 
and  those  of  France  and  Spain.  1  ordered 
them  to  belaid  before  you :  and  the  satisfaction 
which  I  felt  at  the  approaching  re  •establish- 
ment'of  peace,  upon  conditions  so  honourable 
to  mv  crown,  and  so  beneficial  to  m^  people, 
was  highly  increased  by  my  receivmg  from 
both  houses  of  parliament,  the  strongest  and 
most  grateful  expressions  of  their  entire  an- 

nbation.  These  articles  have  been  esUb- 
led,  and  even  rendered  still  more  advan- 
tageous to  my  subjects  by  the  definitive  treaty ; 
and  my  expectations  have  been  fully  answered, 
by  the  happy  effects  which  the  several  allies  of 
my  crown  have  derived  from  this  salu<aty 
measure.  The  powers  at  war  with  mv  good 
brother  the  king  of  Prussia^  have  been  mduced 
t6  agree  to  snch  terms  of  accommodation,  as 
that  great  prince  has  approved ;  and  the  suc- 
cess which  has  attended  my  negotiation  has 
necessarily,  and  immediately,  diffused  the 
blessings  of  peace  through  every  part  of  Eu* 
rope. .  1  acquainted  you  with  my  firm  resolu- 
tion, to  form  my  government  on  a  plan  of  strict 
(Economy.  The  reductions  necessary  for  this 
purpose,  sbfill  be  completed  with  all  possible 
expedition :  and  although  the  army  mamtained 
in  these  kingdoms  will  be  inferior  m  number  to 
that  usually  kept  up  in  former  times  of  peace, 
yet  1  trust  that  the  force  proposed,'  with  the 
csUblifhment  of  the  national  militia,  (whose 
services  1  have  experienced,  and  cannot  too 
much  commend)  will  prove  a  sufficient  secu- 
rity for  the  future.  Gentlemen  of  the  House 
of  Commons,  1  have  seen,  with  the  highest 
concern,  the  great  anticipations  of  the  revenue, 
and  the  heavy  debts  unprovided  for,  during  the 
late  war,  which  have  reduced  you  to  the  un- 
happy necessity  of  imposing  further  burthens 
on  my  people.  Under  these  circumstances,  it 
ismv  earnest  wish  to  contribute  by  every  means 
to  their  relief:  the  utmost  frugality  shall  be 
observed  in  the  disposition  of  the  supplies 
which  you  have  granted ;  and  when  the  ac- 
counts of  the  onooey,  arising  from  the  sale  of 
such  prizes  as  are  vested  in  the  crown,  shall  be 
closed,  i)  is  my  intention  to  direct,  that  the  pro- 
4ufifi  shall  be  applied  to  the  public  service. 
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My  lords,  and  geutlemen,  the  exlenaon  of  the 
commerce  of  my  subjects ;  the  improvemeiA 
of  the  advantages  we  have  obtained ;  and  the 
increase  of  the  public  revenue,  are  the  proper 
works  of  peace.    To  these  important  and  ne- 
cessary objects  my  attention  shall  be  directed. 
I  depend  upon  your  constant  care  to  promote^ 
ID  your  several  counties,  that  spirit  of  concord, 
and  that  obedience  to  law,  which  is  essential  to 
good  order,  and  to  ihe  happiness  of  my  faithful 
subjects.    It  is  your  part  to  discourage  every 
Attempt  of  a  contrary  tendency ;    it  shall  Iw 
mine,  firmly  to  maintain  the  honour  of  my 
crown,  and  to  protect  the  rights  of  my  people. ' 
And  the  said  solicitor  general  of  our  said  sove- 
reigii  lord  the  present  king,  doth  further,  for 
our  said  lord  the  king,  give  the  Court  here 
to  understand  and  be  inmrmed.   That  John 
Wilkes,  late  of  the  parish  of  Saint  Mai^ret, 
within  the  liberty  of  Westminster,  in  the  county 
of  Middlesex,  esq.  most  audaciously,  wickedly, 
and  seditiously,  devising  and  intending  to  vilify 
and  traduce  our  said  present  sovereign  lord  the 
king,  and  his  government  of  this  realm,  to  im* 
peach  and  disparage  bis  veracity  and  honour, 
and  to  represent,  and  cause  it  to  be  believed 
amongst  his  majesty's  subjects,  that  bis  afore- 
said most  ^cious  Speech  contained  falsities 
and  gross  impositions  upon  the  public ;   and 
that  cur  said  lord  the  king  had  suffered  che  ho- 
nour of  his  crown  to  be  sank,  debased,  and 
prostituted,  and  has  given  his  name  and  sanc- 
tion to  the  most  odious  measures  of  govern- 
ment; nnd  also  most  wickedly,  unlawfiilly, 
and  seditiously,  devising,  intending,  and  endea- 
vouring, as  far  as  in  him  the  said  John  Wilkes 
lay,  to  excite  disobedience  and  insnrrections 
amongst  the  subjects  of  this  realm,  and  to  vio- 
bte  and  disturb  the  public  tranquillity,  good 
order,  and  peace  of  this  kingdom ;  aAer  thn 
making  and  delivery  of  the  aforesaid  speech  of 
our  said  lord  the  king,  (that  is  to  sa^j,  on  the 
second  day  i>f  August,  in  the  said  third  year  of 
the  reign  of  our  lord  the  present  king,  at  West- 
minster aforesaid,  in  the  said  county  of  Middle- 
sex, unlawfully,  wickedly,  seditiously,  and  ma" 
liciousl  V  published,  and  caused  to  be  firinted 
and  published,  a  certain  malignant,  seditioos, 
and  scandalous  book  and  libel,  intituled.  The 
North  Briton  ;  in  one  part  whereof,  intitnled, 
N*  45,  Saturday,  Anril  Sdrd,  1703,  were  then 
and  there  coutaioeu  (amongst  other  things) 
concerning  our  said  lord  the  king,  and  bis 
afi>resaid  roost  gracious  Speech,  and  hia  mea- 
sures of  government,  and  also  ooncemisg  s 
certain  act  of  parliament  then  lately  made,  In- 
tituled, An  Act  for  granting  to  his  majesty 
several  addiiional  duties  upon  wines  imported 
into  this  kingdom,  and  certain  duties  opoo  all 
cyder  and  perry  ;  and  fi>r  raising  the  sum  of 
three  millions  five  hundred  thousand  (Hmnds,  by 
way  of  annuities  and  lotteries,  to  lie  rharged  oa  . 
the  said  duties  ;  divers  malicious,  seilitioiis,  and 
scandalous  matters,  (that  is  to  say)  in  one  pari 
thereof  to  the  tenor  and  effect  toU»wing  ;  lo 
wit,  **  I1ie  king's  Speech  has  always  been 
ooDgidsrtd  by  the  Jegislaftttre,  sad  by  tiispuMts 
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ftt  large,  as  the  speech  of  the  minitter.  It  has 
regularly,  at  the  beginuiDgof  every  aeaaion  of 
jMirliameDt,  been  referred  by  both  Hoaaes  to 
the  consideratioD  of  a  coiDmittee,  and  has  been 
geoerally  canvassed  with  the  utmost  freedoo^, 
when  the  minister  of  the  crown  has  been  ob- 
noxious to  the  nation.  The  ministers  of  this 
free  counti*y,  conscious  of  the  undoubted  pri- 
Tileges  of  so  spirited  a  people,  and  with  the 
terrors  of  parliament  betbre  their  eyes,  have 
ever  been  cautious,  no  less  with  regard  to  the 
matter  than  to  the  expressions,  of  speeches^ 
which  they  have  advised  the  sovereign  to  make 
from  the  throne,  at  the  opening  of  each  ses- 
sion ;  they  well  knew  that  an  honest  House  of 
P^liament,  true  to  their  trust,  could  not  fail 
to  detect  the  falUcious  arts,  or  to  remonstrate 
against  the  daring  acts  of  violence,  committed 
by  anylminister.  The  speech  at  the  close  of 
the  session  has  ever  been  considered  as  the 
most-  secure  method  of  promnlgating  the  fa- 
vourite court  creed  among  the  vulgar ;  because 
the  parliament,  which  is  the  constitutional 
guardian  of  the  liberties  of  the  people,  has  in 
this  case  no  opportunity  of  remonstrating,  or 
of  iknpeaching  any  wicked  servant  of  the 
crown.  This  week  hat  given  the  public  the 
most  abandoned  instance  of  ministerial  ef- 
frontery ever  attempted  to  be  imposed  on  man- 
kind. The  minister's  speech  of  last  Tuesday," 
meaning  the  aforesaid  Speech  of  our  said  lord 
the  king,  which  was  made  and  delivered  by 
his  majesty  on  Tuesday  the  19th  day  of  April 
aforesaid,  being  the  Tuesday  next  preceding 
the  83d  day  of  April,  in  the  said  year  of  our 
Lord  1763,  **  is  not  to  be  paralleled  in  the  an- 
nals of  this  country.  I  am  in  doubt,  whether 
the  im|>osition  is  greater  on  the  sovereign,  or 
on  the  nation.  Every  firiend  of  his  country 
must  lament  that  a  prince  of  so  many  great 
and  amiable  qualities,"  meaning  our  said  lord 
the  king,  "  whom  England  tnjiy  reveres,  can 
be  brought  to  give  the  sanction  of  his  sacred 
name  to  th6  roost  odious  measures,  and  to  the 
most  unjustifiable  public  declarations,  from  a 
throne  ever  renowned  for  truth,  honour,  and 
unsullied  virtue.  I  am  sure  all  foreigners,  es- 
pecially the  king  of  Prussia,  will  bold  the  mi- 
nister in  contempt  and  abhorrence  He  has 
made  our  sovereign  declare,  *  My  expectations 
have  been  folly  answered,  by  the  happy  effects 
which  the  several  allies  of  my  crown  have  de- 
rived from  this  salutary  measure  of  the  de- 
"finitive  treaty  $  the  powers  at  war  with  my 
good  brother  the  king  of  Prussia,  have  been 
induced  to  agree  to  such  terms  of  accommoda- 
tion, as  that  great  prince  has  approved ;  and 
the  success  which  has  attended  my  nesrociotion, 
lias  necessarily  and  immediately  diffused  the 
blessings  of  peace  through  every  part  of  Eu- 
rope.' The  infamous  fisllacy  of  thiS'  whole 
sentence  iaap|iarent  to  ail  mankind;  for  it  is 
Itnown,  that  the  king  of  Prussia  did  not  barely 
approve,  but  absolutely  dictated,  as  conqueror, 
everv  article  of  the  terms  of  peace."  And  in 
another  part  thereof,  to  the  tenor  and  effect  fol- 
!lowtDg;  (that  is  to  lay,)  **  The  pi^mimury 
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articles  of  peace  were  such  as  have  dr^wn  tba 
contempt  oi'  mankind  on  our  wretched  nego- 
ciators.  AH  our  most  valuable  conquests  were 
agreed  to  be  restored,  and  the  East  India  com- 
pany ^rould  have  been  infallibly  ruined  by  a 
single  article  of  this  fallacious  and  baneful  ne- 
ffociation.  No  hireling  of  the  minister  baa 
been  hardy  enough  to  dispute  this;  yet  the 
minister  himself  has  made  our  sovereign  de- 
clare the  satisfaction  which  he  felt  at  the  ap- 
proaching re-establishment  of  peace,  upon  con- 
ditions so  honourable  to  his  crown,  and  so  be- 
neficial to  his  people.  As  to  the  intire  appro- 
bation of  parliament,  which  is  so  vdnly 
boasted  of,  the  world  knows  how  that  was  ob- 
tained." And  in  another  part  thereof,  to  tba 
tenor  and  effect  following;  (that  is  to  say,) 
**  The  minister  cannot  forbear,  even  in  the 
king's  Speech,"  meaning  in  the  aforesaid  speech 
of  our  said  lord  the  king,  **  insulting  us  with 
a  dull  repetition  of  the  word  <osconoiny.'  I  did 
not  expect  so  soon  to  have  seen  that  word  again, 
afier  it  had  been  so  lately  expt«»ded,  and  mure 
than  once,  by  a  most  numerous  audience, 
hissed  off  the  stage  of  our  English  theatres. 
It  is  held  in  derision  by  the  vok:e  of  the  people, 
and  every  tongue  loudly  proclaims  the  uni- 
versal contempt  in  which  thesie  empty  profes- 
sions" meaning  the  professions  of  o«ir  said  lord 
the  king,  in  his  Speech  aforesaid,  with  respect 
to  eeconomy,  <*  are  held  by  this  nation.  Let 
the  public  be  informed  nf  a  single  instance  of 
oeconomy,"  meaning  in  the  conduct  of  his  said 
majesty's  government  of  this  realm,  ^'  except 
indeed  in  the  honshold."  And  in  another  part 
thereof,  according  to  the  tenor  and  effect  fol- 
lowlnir ;  (that  is  to  say,)  ^*  In  vain  will  such  a 
minister,  or  the  foul  ilregs  of  his  power,  tha 
tools  of  oormption  and  despotism,  preach  up 
in  the  speech,"  meaning  the  afor«^aid  Speech 
of  our  said  lord  the  king,  '*  that  spirit  of  con- 
cord, and  that  obedience  to  the  laws,  which  is 
essential  to  good  order:  they  have  sent  the 
spirit  of  discord  through  the  land,  and  I  will 
prophecy,  that  it  will  never  he  extinguished, 
out  by  the  extinction  of  their  power.  Is  the 
spirit  of  concord  to  go  hand  in  hand  with  the 
peace  and  excise  through  this  nation  P  Is  it  to 
be  expected  between  an  insolent  exciseman  anil 
a  peer,  gentleman,  freeholder,  or  farmer,  whose 
private  houses  are  now  made  liable  to  be  en- 
tered and  searched  at  pleasure  f  Gloucester- 
shire, Herefordshire,  and  in  general  all  the 
cyder  counties,  are  not  surely  the  several  coon- 
ties  which  are  alluded  to  in  the  Speech,"  mean- 
ing still  the  said  8|)eech  of  our  said  lord  the 
king.  ^*  The  spirit  of  concord  hath  not  gone 
forth  among  them  ;  but  the  spirit  of  liberty 
has,  and  a  noble  opposition  has  been  given  to 
the  wicked  in^rumentsof  oppresnion,"  mean- 
ing the  officers  of  excise  employed  in  the  exe- 
cution of  the  aforesaid  act  of  parliament.  ^*  A 
nation  as  sensible  as  the  English  will  see  that 
a  spirit  of  concord,  when  they  are  oppressed, 
means  a  tame  submission  to  injury,  and  that  a 
spirit  of  liberty  ought  then  to  anse,  and  I  am 
sure  ever  will,  in  proportion  to  the  weight  pf 
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the  grie^nce  they  feel.  Every  legal  attempt 
of  a  contrary  tenueDcy  to  the  spirit  of  concoro, 
will  be  deemed  a  jastifiable  resiataooe,  war- 
ranted by  the  spirit  of  the  English  constitntioo. 
A  despotic  minister  will  always  endearour  to 
dazzle  bis  prince  with  high-flown  ideas  of  the 
prerogative  and  hoooar  of  the  crown,  which 
the  minister  will  make  a  parade  of  firmly 
maintaining.  I  wish,  at  much  as  any  man  in 
the  kingdom,  to  see  the  honour  of  the  crown*' 
meaning  his  said  majesty's  crown  of  this  realm, 
*^  maintained  in  a  manner  truly  becoming 
royally.  I  lament  to  see  it"  meaning  the  ho- 
nour of  his  said  majesty's  crown,  **  sunk  even 
to  prostitution."  And  in  another  part  thereof, 
according  to  the  tenor  and  effect  following; 
(that  is  to  saj,)  «•  The  king  of  England  is  only 
the  dm  magistrate  of  this  country  ;  but  is  in- 
▼esK'd  by  law  with  the  whole  executive  power. 
Hi*  is,  however,  responsible  for  the  due  execu- 
tion of  the  royal  functions,  in  the  choice  of  mi- 
nisters, &c.  e(|ually  with  the  meanest  of  bis 
flubiects  in  his  purucular  doty ;"  iu  derogation 
of  tut!  honour  and  dignity  of  our  said  sovereign 
lord  the  present  king  ;  to  the  enormous  scandal 
und  abuse  of  his  said  present  majesty,  and  his 
fl;overQment  of  this  realm ;  to  the  great  distur- 
bance of  the  public  peace,  good  order,  and  trau> 
quillity  of  this  kingdom :  in  contempt  of  our 
said  lord  the  kipg  and  bis  laws ;  to  the  evil 
and  dangerous  example  of  all  others  in  the  like 
case  offending ;  and  against  the  peace  of  our 
said  sovereign  lord  the  present  king,  his  crown 
and  di))uity.  ^.  And  the  said  solicitor  general 
of  our  «^id  lord  the  king  dpih  further,  for  oar 
said  lord  the  king,'  give  the  Court  here  to 
npderstaud  and  he  informed^  that  the  ^foresaid 
John  Wilkes  again  moft  f^udftciouslyi  wickedly, 
and  sediiiouslj^  devising,  intending,  apd  endea- 
f  ouring  to  vilify  and  traduce  our  si^id  present 
soyereigQ  lord  tne  king,  and  his  government  of 
this  realrq,  to  impeach,  disparage,  find  defame 
bif  veraci^  and  honotir,  i^nd  to  represent,  an^ 
cause  it  to  be  generally  believed  amongst  the 
subjects  of  this  realm,  that  our  said  lord  the 
king  h&d  suffered  the  honour  of  his  crown  to 
lie  sunk  and  debf^,  imd  had  prostituted  his 
name,  in  order  to  give  a  sanction  to  the  most 
odious  measures,  and  to  the  mw\  mupstifiiihle 
decbiratioqs  from  his  throne.  And  11I90,  most 
wickedly  and  se(litionsly  devising  find  intend- 
ing to  e^tcite,  amongst  the  sqlnecta  of  this 
realm,  ^  general  dit<soQtent  and  diMffection  to 
his  miyesty's  government,  and  it  spirit  of  dis- 
obedience to  tie  laws  of  this  realm,  and  mali- 
Cioosly  to  violate  and  disturb  tha  public  peace, 
good  order,  and  tranquillity  of  this  kingdom, 
after  the  making  and  delivery  of  the  aforesaid 
Speech  of  oar  said  lord  the  aing;  (that  is  to 
•ay,)  on  the  second  day  of  Aogoat  aforesaid,  in 
the  said  third  vear  of  the  reign  of  our  said  ao- 
fereign  lord  the  present  king,  at  Westminster 
aforesaid,  in  the  said  conoty  of  Middlesex, 
nnlawfulty,  wickedly,  and  seditioi]|s|y  ouh- 
lished,  and  caused  tp  lie  printed  and  published, 
a  certain  other  malignant,  seditious,  and  acan- 
daloos  libal^  intituled  N*  4d»  SaUNrdif,  April 
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2Sd,  1763.  In  whkh  said  last  meiitMoed 
libel,  were  then  and  there  contained,  coucemiDg 
our  said  lord  the  king,  and  his  aforesaid  most 
gracious  Speech,  divers  other  malicious,  sedi- 
tious, and  scandaloqs  matters ;  (that  is  to  say.) 
in  one  part  thereof  to  the  tenor  and  effect  fiH- 
lowiag ;  to  wit,  <'  This  week  has  given  the 
public  the  most  abandoned  instance  of  miniite- 
rial  effrontery  ever  attem|^ted  to  be  imposed  on 
mankipd.  The  minister's  speech  of  M»t  Tues- 
day" meanipg  the  aforesaid  Speech  of  our  said 
lord  the  king,  which  was  made  and  ddivered 
by  bis  maje^v  on  Tuesday  the  19th  day  of 
April  aforesaid,  being  the  Tuesday  next  pre- 
ceding the  23d  day  of  April,  in  the  year  of  our 
Lord  1763,  *<  is  not  to  be  jpiaralleled  in  the  aunats 
of  this  country.  I  am  in  doubt,  whether  the 
imposition  is  greater  on  the  sovereign,  or  on 
the  nation.  Every  friend  of  his  country  moat 
lament,  that  1^  prince  of  so  many  great  anf 
aipiahle  qualities,"  meaning  our  said  lord  the 
king,  '*  whom  Englap^  truly  reveres,  can  be 
brought  to  give  the  sanction  of  his  sacre4 
name  to  the  most  odious  measures,  and  to  the 
most  uiyastifiable  public  declarations  from  a 
throne,  ever  renqwned  for  truth,  honour,  and 
unsullied  virtue.."  And  in  another  part  of  the 
said  last  meationed  Vbel,  to  the  tenor  and  effect 
following ;  (that  is  to  say  J  *'  The  minister 
cannot  forbear,  even  ii^  the  king's  Speech,  in- 
sulting us  with  ^  dull  repetition  of  the  word 
*  mcotnomy.'  I  did  not  expect  so  soon  to  havf 
seep  that  word  again,  after  it  had  been  so  lately 
exploded,  and  more  th^u.opce,  by  &  most  nu- 
merous ai^dieoce^  hissfd  off  the  stage  of  our 
£nglish  theatres.  It  is  held  in  derision  by  thi 
voice  of  the  people,  apd  every  tongue  loudly 
proclaims  the  universal  contemot,  in  whico 
these  empty  professions  are  held  by  this  ns: 
tiop.  Let  the  puhlic  be  informed  of  a  single 
instance  of  esconomy,  except  indeed  in  tlje 
houshold."  And  in  another  part  of  the  saif 
last  mentioned  libel,  to  the  tenor  and  effect  fol- 
lowing, (that  is  to  say,)  "  In  vain  will  such  a 
.minister,  or  the  foul  drm  of  his  power,  thf 
tools  of  corruption  and  d^potisui,  preach  up 
in  the  speech  that  spirit  of  concord,  and  that 
obedience  to  the  l^ws,  which  if  essential  tp 
good  order.  They  have  sent  the  spirit  of  dis- 
cord ihrottgh  the  land,  and  I  will  pro- 
phecy, that  it  will  never  \te  eirtinguished, 
hot  ly  the  cp^tinction  ^f  their  VQwer.  h 
the  spirit  of  concord  to  gp  liand  in  hsnd 
with  the  jpeace  and  exci«e  through  tbti 
nation  ?  is  it  to  be  eypected  between  an  i<)io- 
lent  exciaeoian,  and  a  peer,  gentleman,  free- 
holder, or  farmer,  whose  private  bousfs  are 
now  o»pde  liable  to  ha  entered  and  searched  at 
pleasure  ?  Gloucestershire,  Herefordshire,  and 
10  general  i|ll  the  cyder  oountiea,  are  not  surer 
ly  the  sereral  counties  which  are  alHided  to  ip 
the  Sf«eoh,"  meaning  the  aforesaid  Speech  V 
our  s^  lord  the  kiuff.  <*  The  s|drit  afooooord 
bath  not  gone  forth  among  them }  but  thf 
spirit  of  liberty  has,  u4  «  noble  opposition  hef 
been  giTon  to  tha  wicked  instrnments  of  op- 
pranioili    Anitiaoa^iiDcibli^ai  the. Engulf 
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will  see  thtt  a  spirit  of  concord,  when  they  are 
oppressed,  means  a  tame  sobmisaiou  to  ii\)ary9 
and  that  a  spirit  of  liberty  ought  then  to  arise, 
and  1  am  snre  erer  wiU|  in  proportion  to  the 
weight  of  the  grierance  they  feel.  Every 
l^gal  attempt,  of  a  contrary  tendency  to  the 
spirit  of  concord,  will  be  deemed  a  jostifiable 
resistance,  warranted  by  the  spirit  of  the  Eng« 
lish  constitution.  A  despotic  minister  will  al- 
ways endearour  to  dazale  his  prince  wKh  high- 
flown  ideas  of  the  prero^ive  and  hoaoar  of 
ihe  crown,  which  the  minister  will  make  a^pa- 
rade  of  firmly  maintaining.  I  wish  as  much 
as  any  man  in  the  kingdom,  to  see  the  honoar 
of  the  crown''  meaning  bis  said  majesty's 
crown  of  this  realm,  **  maintained  in  a  manner 
truly  booming  royalty.  I  lament  to  see  it 
aunk  eren  to  prostitution."  And  in  another 
.part  'of  the  said  last  mentioned  libel,  to  the  te- 
nor anil  effect  Followiog' ;  ahat  is  to  say,) "  The 
king  of  England  is  only  the  first  magistrate  of 
this  country ;  but  is  invested  by  law  with  the 
whole  executive  power.  He  is,  however,  re- 
sponsible to/his  people  for  the  due  execution  of 
the  royal  fimctions,  in  the  choice  of  ministers, 
&C.  equally  with  the  meanest  of  his  subjects  in 
bis  particular  duty.*'  To  the  great  scandal  and 
abuse  of  our  said  lord  the  kingaud  his  govern- 
ment of  this  realm ;  in  contempt  of  his  said 
present  majesty  and  his  laws ;  to  the  evil  and 
dangerous  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our 
■said  lord  the  king,  bis  crown  and  dignity. 
Whereupon  the  said  solicitor  general  of  our 
jMid  lord  the  king,  on  behalf  of  tiur  said  lord 
the  king,  prayeth  the  consideration  of  the 
Court  here  upon  the  premises ;  and  that  due 
process  of  law  may  be  awarded  against  tlie 
said  John  Wilkes  to  compel  him  to  answer  to 
our  said  lord  the  king,  concerning  the  premises 
aforesaid.  Wherefore  the  sheriff  of  the  said 
coonty  of  Middlesex  was  commanded,  that  he 
abould  not  forbear  by  i-eason  of  any  liberty  in 
his  bailiwick,  but  that'  he  should  cause  him  to 
confie  to  answer  to  our  said  lord  the  king, 
touching  and  concerning  the  premises  aforesaid. 
And  now,  (that  isto  say,)  on  Monday  next  after 
the  octave  of  Saint  Hilary  in  this  same  term, 
before  our  said  lord  the  king,  at  Westminster, 
Cometh  the  said  John  Wilkes  by  William 
Hughet  bis  attorney,  and  having  heard  the 
said  informatHMi  read,  he  saitb,  that  he  is  not 
H^oilty  thereof;  and  hereupon  he  putteth  him- 
•df  upon  the  country;  and  the  said  sir 
Fletcher  Norton,  who  for  our  said  lord  the  king 
in  this  behalf  prosecuteth,  doth  the  like: 
therefore,  let  a  jury  thereupon  come  before  our 
•aid  lord  the  king,  at  Westminster,  on  Monday 
next  after  the  octave  of  the  Purification  of  the 
Blessed  Virgin  Mary,  by  whom  the  truth  of 
the  matter  may  be  the  better  known,  and  who 
then  be  not  of  the  kindred  of  the  said  John 
Wilkes,  to  try,  upon  their  oath,  if  the  said  John 
Wilkes  be.  gipilty  of  the  premises  aforesaid,  or 
not;  because,  as  well  the  said  sir  Fletcher 
Norton,  who,  for  our  said  |ord  the  king,  in  this 
behalf  prosecuteth,  as  the  said  John  Wilkes^ 


liaye  thereupon  pnt  themselves  upon  the  said 
jury ;  the  same  day  is  given  as  well  to  the  said 
'sir  Fletcher  Norton,  who,  for  our  said  lord  the 
king,  in  this  behalf  prosecuteth,  as  to  the  said 
John  Wilkes ;  on  which  day,  (to  wit,)  on  Mon- 
day neit  after  the  octave  of  the  Purincatioo  of 
the  Blessed  Vir^n  Mary  aforesaid,  before  our 
said  lord  the  king,  at  Westminster,  come  as 
^ell  the  said  sir  Fletcher  Norton,  who,  for  our 
said  lord  the  king,  in  this  behalf  prosecuteth, 
as  the  said  John  Wilkte  by  his  attorney  afore- 
said. And  the  sheriff  of  the  said  county  of 
Middlesex  returned  the  names  of  twelve  jurors, 
none  of  whom  come  to  try  in  form  aforesaid  ; 
therefore,  the  sheriff  of  the  said  county  of 
Middlesex  is  commanded,  that  he  do  not  for- 
bear by  reason  of  any  liberty  in  his  bailiwick, 
but  that  he  distrain  them  by  all  their  lands  and 
chattels  in  his  bailiwick,  so  that  neither  they, 
nor  any  one  for  thenr,  do  put  their  hands  to  the 
same,  until  he  shall  have  another  command 
from  our  said  lord  the  king,  for  that  purpose : 
and  that  he  answer  to  our  said  lord  the  king  for 
the  issues  thereof,  so  that  he  may  have  their 
bodies  before  our  said  lord  the  king,  at  West- 
minster, on  Wednesday  next  after  fifteen  days 
from  the  feast  day  of  Easter,  or  before  the 
right  trusty  and  well  beloved  of  our  said  lord 
the  king,  Williamlord  Mansfield,  chief  justice 
of  our  said  lord  the  kiiig,  assigned  to  bold 

Cleas  before  the  king  hinaaelf,  if  he  shall  come 
efore  that  time ;  (that  is  to  say,}  on  Tuesday 
next  after  the  end  of  the  term  at  Westminster, 
in  the  county  of  Middlesex,  in  the  great  hall 
of  pleas,  there,  according  to  the  form  of  the 
statute  in  such  case  nuKie  and  provided,  to  try 
upon  their  oath,  if  the  said  John  Wilkes  be 
guilty  of  the  premises  aforesaid,  or  not,  in  de- 
fault of  the  jurors  aforesaid,  who  came  not  to 
try  in  form  aforesaid :  therefore,  let  the  sheriff 
of  the  said  county  of  Middlesex  have  the  bodies 
of  the  same  jurors,  accordinglj^  to  try  in  form 
aforesaid ;  the  same  day  is  given  as  w^U  to 
the  said  sir  Fletcher  Norton,  who,  for  our  said 
lord  the  king,  in  this  behalf  prosecuteth,  as  to 
the  said  John  Wilkes;  on  which  day,  (to  wit,) 
on  Wednesday  next  after  fifteen  days  from  the 
feast  day  of  Easter  aforesaid,  before  our  said 
lord  the  king,  at  Westminster,  come  as  well 
the  said  sir  Fletcher  Norton,  who,  for  our  said 
lord  the  king,  in  this  behalf  prosecuteth,  as  the 
said  John  Wilkes  by  his  attorney  aforesaid, 
and  the  aforesaid  chief  justice,  before  whom 
the  said  jurors  came  to  try  in  form  aforesaid, 
sent  here  his  ^record  had  oefore  him  in  these 
words ;  (that  is  to  say,)  Afterwards  on  the  day, 
and  at  tne  place  within  mentioned,  before  the 
within  named  William  lord  Mansfield,  chief 

t'ustice  of  our  said  lord  the  king,  assigned  to 
lold  pleas  before  the  king  hiauelf,  John  Way, 
gentleman,  being  associated  to  the  said  chief 
justice,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  come  as  well 
the  within  named  sir  Fletcher  Norton,  wlio 
prosecuteth  for  our  said  lord  the  king  in  this 
behalf,  as  the  within  named  John  Wilkes,  by 
bis  attorney  within  mentioned.    And  the  jarora 
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of  the  jury  within    mentioDed  hePn^  called 
over  ;  (to  wit,)  George  Chardio,  Charles  Bou- 
cher, Winthorp  Baldwin,  Edward  Lofibond, 
Peter  Le  Keux,  Lister  Selman,  John  Smart, 
George  Steveos,  Lionel  LeadH,  Rui(h  Roberts, 
George  Garret  and  Samuel  Hawkins,  esqrs. 
come,  and  are  sworn   upon  the  said  jury  ; 
whereupon  public  proclamation  is  made  here 
in   court  for  our  said  lord  the  king,  as  the 
custom  is,  that  if  there  be  any  one  who  will 
inform  the  aforesaid  chief  justice,  the  king's 
Serjeant  at  law,  the  kin}^'s  attorney  eeoeral, 
or   the  jurors    of  the  jury  aforesaid,    con- 
cerning   the    matters   within    contained,    he 
should  come  forth  and  he  should  be  heard. 
And  hereupon  the  within  named  sir  Fletcher 
Norton  offereth  himself,  on  the  behalf  of  our 
said  lord  the  king,  to  do  this ;  whereupon  the 
Court  here  prt)ceedeth  to  the  taking  of  the  in- 
quest aforesaid,  by  the  jurors  aforesaid,  now 
here  apnearing  for  the  purpose  aforesaid,  who 
being  cnosen,  tried,  and  sworn  to  speak  the 
truth,  touching  and  concerning  the  matters 
within  contained,  say  upon  their  oath,  that  the 
■aid  John  Wilkes  is  guilty  of  the  premises  in 
the  information  within  specified,  and  charged 
upon   him  in   manner  and  form  as   in   and 
by  the  suid    information    is  within    alledged 
against  him  ;    whereupon  all  and  singular  the 
premises  being  seen  and  fully  understood  by  (he 
Court  here,  it  is  considered  and  adjudged  by 
the  said  Court  here,  that  he  the  said  John 
Wilkes  be  taken,  and  so  forth :  therefore  the 
sheriff  of  Middlesex  is  commanded,  by  the  writ 
of  our  said  lord  the  king,  that  he  do  not  forbear 
by  reason  of  any  liberty  in  his  bailiwick,  but 
that  be  take  the  said  Jolin  Wilkes,  if  he  shall 
be  found  in  his  bailiwick,  and  him  safely  keen, 
80  that  he  may  ha?e  bis  body  before  onr  said 
lord  the  king,  at  Westminster,  on  Monday  next 
after  the  morrow  of  the  Ascension  of  our  Lord, 
to  satisfy  our  said  lord  the  king  for  his  redemp- 
tion, on  account  of  the  trespasses,  contempts, 
and  misdemeanors  aforesaid,  whereof  he  is  im- 
peached as  aforesaid,  and  thereupon,  by  a  jury 
of  the  country  taken  between  our  said  lord  the 
king  and  the  said  John  Wilkes,  he  is  convicted 
ss  aforesaid.    On  which  said  Monday  next  af- 
ter the  morrow  of  the  Ascension  of  our  Lord, 
before  our  said  lord  the  king,  at  Westminster, 
the  hon.  Thomas  Harley,  and  Samuel  Turner, 
esq.  sheriff  of  the  county  of  Middlesex  afore- 
said, returned  the  said  writ  as  follows ;  (to  wit) 
**  The  within- named  John  Wilkes  is  not  found 
in  my  bailiwick.    The  answer  of  the  hon. 
Thomas  Harley,  and  Samuel  Turner,  esq.  she- 
riff."  Therefore,  as  before,  the  sheriff  of  Mid- 
dlesex is  commanded,  that  he  do  not  forbear 
by  reason  of  any  liberty  in  bis  bailiwick,  but 
that  he  take  the  said  John  Wilkes,  if  he  shall 
be  found  in  his  liailiwick,  and  bim  safely  keen, 
so  that  he  may  have  his  body  before  our  said 
lord  the  king,  at  Westminster,  on  Friday  next 
after  the  morrow  of  the  Holy  Trinity,  to  satisfy 
our  said  lord  the  king  for  bis  redemption,  on 
account  of  the  trespasses,  contempts,  and  mis- 
demeanon  aforesaid,  whereof  bs  is  impeach^ 
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as  aforesaid,  and  thereupon,  by  a  jory  of  the 
country  taken  between  our  said  lord  the  king 
and  the  said  John  Wilkes,  he  is  convicted  a4 
aforesaid.    On  which  said  Friday  next  afler 
the  morrow  of  the  Holy  Trinity,  before  our 
said  lord  the  king,  at  Westminster,  the  boo. 
Thomas  Harley,  and  Samuel  Turner,  esq.  she* 
riff  of  the  county  of  Middlesex  aforesaid,  re- 
turned the  said  last- mentioned  writ,  asfolloirs; 
(to  wit)  '*The  within-named  John  Wilkes  is  not 
found  in  my  bailiwick.    The  answer  of  the 
hon.  Thomas  Harley,  and  Samnel  Turner,  esq. 
sheriff."    Wherenpon,  by  another  writ  of  our 
said  lord  the  king,  the  said  sheriff  of  Middlesex 
is  commanded  that  be  do  not  forbear  by  reason 
of  any  liberty  in  his  bailiwick,  but  that  he  take 
the  said  John  Wilkes,  if  he  shall  be  found  io 
his  bailiwick,  and  htm  safely  keep,  so  that  he 
may  have  his  body  before  our  said  lord  the 
king  at  Westminster  on  Tuesday  next  af^ertbe 
morrow  of  AU-Soiils,  to  satisfy  our  said  lord  the 
king  for  bis  redemption,  on  acconnt  of  the 
trespasses,  contempts,  and  misdemeanors  as 
aforesaid,  whereof  be  is  impeached  as  afore- 
said, and  thereupon,  by  a  jury  of  the  conotry 
taken  between  our  said  lord  the  king  and  the 
said  John  Wilkes,  he  is  convicted  as  aforesaid ; 
and  if  he  cannot  find  the  said  John  Wilkes  in 
his  iMiiliwick,  that  then  be  canse  pnblie  pro- 
clamation to  be  made  in  the  open  county  court 
in  hii^  county,  and  at  the  general  quarter  ses- 
sions of  the  peace  in  his  county,  and  at  the 
door  of  the  parish  church  where  the  said  John 
Wilkes  is  an  inhabiUnt,  that  be  be  before  our 
said  lord  the  king  at  the  aforesaid  day,  to  sa- 
tisfy  our  said  lord  the  king  oonoeroing  the  pre- 
mises aforesaid ;  and  that  the  said  sheriff  then 
have  there  that  wrH:   and  also  at  the  same 
time,  by  another  writ  of  our  said  lord  the  king, 
the  sheriff  of  MiddlAez  is  likewise  command- 
ed, that  he  cause  to  be  exacted  the  said  John 
Wilkes  from  county  court  to  oonnty  court,  un- 
til he  shall  be  outlawed,  according  to  the  bw 
and  custom  of  England,  if  he  shall  not  appear; 
and  if  he  shall  appear,  that  then  he  take  him, 
and  him  safely  keep,  so  that  he  may  have  his 
body  before  our  said  lord  the  king,  at  West- 
minster, on^tbe  said  Tuesday  next  af^er  the 
morrow  of  All  Souls,  to  satisfy  our  said  lord 
the  king  for  his  redemption,  on  account  of  the 
trespasses,  contempts,  and  misdemeanors  afbre^ 
said,  whereof  he  is  impeached  as  aforesaid,  and 
thereupon,  by  a  jury  of  the  country  taken  be- 
tween our  said  lord  the  kinff  and  the  said  John 
Wilkes,  he  is  convicted  as  aforesaid.  On  which 
said  Tuesday  next  after  the  morrow  of  AlU 
Souls,  before  Our  said  lord  the  king,  at  West- 
minster, Thomas  Harris  and  Brass  Crosby, 
esqrs.  then  sheriff  of  Middlesex,  returned  the 
aforesaid  writ  of  C<ipias'cum  Prodamatiooe, 
executed  and  endorsed  as  follows;   (to  wit> 
'*  The  within-named  John  Wilkes  is  not  fomd 
within  my  bailiwick :  and,  by  virtue  of  this 
writ  to  me  directed,  I  have  caused  public  pro- 
clamation to  be  made,  in  manner  and  form  as 
I  am  within  commanded.    The  answer  of  tba 
boo,  Thomas  Hariey,  and  Samael  Toreer,  esq. 
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•beriff.  Tbis  writ,  as  It  is  above  endorsed,  waa 
delivered  to  me,  the  ODder-Damed  present  she- 
riflf,  by  the  above-named  Thomas  Harley  and 
Samnei  Tarner,  the  late  sheriff,  at  the  time  of 
his  going  out  of  his  office.  The  answer  of 
Thomas  Harris,  esq.  and  Brass  Crosby,  esq. 
sberiiT."  And  on  the  same  Tuesday  next  after 
the  morrow  of  A II- Semis,  before  our  said  lord 
the  king,  at  Westminster,  the  aforesaid  Thomas 
Harris,  eaq.  and  Brass  Crosby,  esq.  then  sheriff 
of  Middlesex  as  aforesaid,  returneil  the  afore* 
said  Writ  of  Exigent,  executed  and  endorsed 
as  foUows ;  (to  wit),  By  virtue  of  this  writ  to 
me  direpted,  at  my  county  court,  held  at  the 
heuse  known  by  the  sign  of  the  Three  Tuns  in 
Brook-street,  near  Holborn,  in  the  county  of 
Middlesex,  the  12th  day  of  July,  in  the  4th 
year  of  the  reign  of  our  present  sovereign  lord 
George  the  Third,  now  king  of  Great  Britain, 
&c.  the  within-named  John  Wilkes  was  the 
first  time  exacted,  and  did  not  appear ;  at  my 
county-court,  held  at  the  same  place,  the  9th 
dav  of  August  in  the  year  aforesaid,  the  said 
John  Wilkes  was  a  second  time  exacted,  and 
did  not  appear ;  and  at  my  county  court,  held 
at  the  same  place,  the  6ih  day  of  September 
in  the  year  aibresaid,  the  said  John  Wilkes  was 
a  third  ti^e  exacted,  and  did  not  appear.  The 
answer  of  the  hon.  Thomas  Harley,  and  Sa- 
muel Turner,  esq.  sheriff.  This  writ,  as  it  is 
above  indorsed,  was  delivered  to  me,  the  under- 
named present  sheriff,  by  the  above-named  late 
sheriff,  at  the  time  of  his  going  out  of  his  office ; 
and  at  my  county  court,  held  at  the  house 
known  by  the  sign  of  the  Three  Tuns,  iu 
Brook  street  aforesaid,  the  4th  day  of  October, 
in  the  said  4th  year  of  the  reign  of  our  said 
present  sovereign  lord  the  king,  the  said  John 
Wilkes,  within- named,  was  a  4th  time  exacted, 
and  did  not  appear;  and  at  my  county  court, 
held  at  the  same  place,  the  Isi  day  of  Nov. 
in  the  5th  year  of  the  reign  of  our  said  lord  the 
present  king,  the  said  Johu  Wilkes  was  a  5th 
time  exacted,  and  did  not  appear:  therefore, 
by  the  judgment  of  Edward  Umfreville,  esq. 
and  Thomas  Phillips,  gentleman,  his  majesty's 
coroners  of  the  said  county  of  Middlesex,  the 
said  John  Wilkes,  according  to  the  law  and 
custom  of  this  realm,  is  outlawed.  The  an- 
swer of  Thomas  Harris,  esq.  and  Brass  Crosby, 
esq.  sheriff.  Therefore  the  sheriff  of  Middle- 
sex is  commanded,  that  he  do  not  forbear  by 
reason  of  any  liberty  in  his  bailiwick,  but  that 
be  take  the  said  John  Wilkes,  if  he  shall  be 
found  in  his  bailiwick,  and  him  safely  keep,  so 
that  he  may  have  his  body  before  our  said  lord 
the  king,  at  Westminster,  on  Wednesday  next 
allter  the  octave  of  Saint  Hilary,  to  stand  right 
in  the  court  of  our  said  lord  the  king,  before 
the  king  himself,  upon  the  outlawry  aforesaid, 
80  pronounced  as  aforesaid,  concerning  the 
trespasses,  contempts,  and  misdemeanors  afore* 
said,  whereof  he  is  impeached,  and  thereupon, 
by  a  jury  of  the  country  taken  between  our  said 
lord  the  king  and  the  said  John  Wilkes,  he  is 
<H>nvicted  as  aforesaid.  On  which  said  Wed  • 
jiesday  next  afler  the  oetava  of  Saint  Hilary, 
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befbre  oar  lo]^d  the  king  at  Weitminster,  tha 
sheriff  of  Middlesex  hath  net  sent  the  said  last- 
mentioned  writ,  so  issued  as  aforesaid,  nor  dona 
any  thing  thereupon:  therefore,  as  before, tha 
sheriff  of  Middlesex  is  commanded  that  be  do 
not  forbear  by  reason  of  any  liberty  in  his  baili-^ 
wick,  but  that  he  take  the  said  John  Wilkes,  if 
he  shall  be  found  in  his  bailiwick,  and  him  si^e« 
ly  keep,  so  that  he  may  have  his  body  before  oue 
said  lord  the  king,  at  Westminster,  on  Wednes-. 
day  next  after  fifleen  days  from  the  feast  daj 
of  Easter,  to  stand  rigbt  in  the  court  of  ouc 
said  lord  the  king,  £efore  the  king  himself, 
upon  the  outlawry  aforesaid,  so  pronounced  as 
aforesaid,  concerning  the  trespasses,  contempts 
and  misdemeanors  i^foresaid,  whereof  he  is  im- 
peached, and  thereupon,  by  a  jury  of  the  coun- 
try taken  between  our  said  lord  the  king  and 
the  said  John  Wilkes,  he  is  convicted  as  afore- 
said. On  which  said  Wednesday  next  at\er 
fiAeen  days  from  the  fi^st  day  of  Easter,  before 
our  said  lord  the  l(ing,  at  Westminster,  th^ 
sheriff  of  Middlesex  hath  nut  sent  the  said  last- 
mentioned  writ,  so  Issued  as  aforesaid,  nor  done 
any  thing  thereupon  :  therefore,  as  before,  the 
sheriff  ot  Middlesex  is  commanded,  that  he  do 
not  forbear  by  reason  of  any  liberty  in  his 
bailiwick,  but  that  he  takethe  said  John  Wilkes, 
if  he  shall  be  found  in  his  bailiwick,  and  hiiu 
safely  keep,  so  that  he  may  have  his  body  be- 
fore our  said  lord  the  king,  at  Westminster,  on 
Friday  next  after  the  morrow  of  the  Holy  Tri- 
nity, to  stand  right  in  the  court  of  our  said  lord 
the  king,  before  the  king  himself,  upon  the  out- 
lawry aforesaid,  so  pronounced  as  aforesaid, 
concerning  the  trespasses,  contempts,  and  mis- 
demeanors aforesaid,  whereof  he  is  iri^peached. 
and  thereupon,  by  a  jury  of  the  country  taken 
between  our  said  lord  the  king  and  the  said 
John  Wilkes,  he  is  convicted  as  aforesaid.  On 
which  said  Friday  next  al\er  the  morrow  of 
the  Holy  Trinity,  before  our  said  lord  the 
king,  at  Westminster,  the  sheriff  of  Middlesex 
hath  not  sent  the  said  last- mentioned  writ, 
so  issued  as  aforesaid,  nor  done  any  thing 
thereupon  :  therefore,  as  before,  the  sheriff  of 
Middlesex  is  commanded,  that  he  do  not  for- 
bear by  reason  of  any  liberty  in  his  bailiwick, 
but  that  he  take  the  said  John  Wilkes,  if  he 
shall  be  found  in  his  bailiwick,  and  him  safely 
keep,  BO  that  he  may  have  his  body  before  our 
said  lord  the  king,  at  Westminster,  on  Wednes- 
day next  after  the  morrow  of  All  Souls,  to  stand 
right  in  the  court  of  our  said  lord  thr  king, 
before  the  king  himself,  upon  the  outlawry 
aforesaid,  so  pronounced  as  aforesaid,  concern- 
ing the  trespasses,  contempts,  and  misdemea- 
nors aforesaid,  whereof  he  is  impeached,  and 
thereupon,  by  a>ury  of  the  country  taken  be- 
tween our  said  lord  the  king  and  the  said  Joha 
Wilkes,  he  is  convicted  as  aforesaid.  On  which 
said  Wednesday  next  after  the  morrow  of  All 
Souls,  before  our  said  lord  the  king,  at  West- 
minster, the  sheriff  of  Middlesex  hath  not  sent 
the  said  last- mentioned  writ,  so  issued  as  afore- 
said, nor  done  any  thing  thereupon :  therefore. 
as  before,  the  sheriff  of  fliddleses  is  command* 
4  V 
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^,  thftt  he  do  not  forbear,  by  reason  of  any 
liberty  in  his  bailiwick,  but  that  he  takethe  aaid 
John  Wilkes,  if  he  shall  be  found  in  his  baili- 
wick, ami  him  safely  keep,  so  that  he  may  hare 
his  body  before  oar  lord  the  kinir,  at  West- 
minster, fvn  Thursday  next  after  the  octave  of 
Saint  Hilary,  to  stand  rig^ht  in  the  Court  of  our 
■aid  lord  the  •kin^,  before  the  kingf  himself, 
upon  the  quttawry  aforesaid,  so  pronounced 
as  aforesaid,  concerning  the  trespasses,  con> 
tempts,  and  misdemeanors  aforesaid,  whereof 
he  is  impeached,  and  thereupon,  by  a  jury  of 
the  country  taken  betvceen  onr  said  lorfl  the 
king^  and  the  said  John  Wilkes,  he  is  conTicted 
as  aforesaid.  On  which  said  Thursday  next 
aAer  the  octave  of  Saint  Hilary,  before  our  said 
lord  the  kingr,  at  Westminster,  the  sheriff  of 
Middlesex  hath  not  sent  the  said  last- mentioned 
writ,  «o  issueil  as  aforesaid,  nor  done  any  things 
thereupon :  therefore,  as  before^  the  sheriff  of 
Middlesex  is  commanded,  that  be  do  not  for- 
'l>ear  by  reason  of  any  liiierty  in  his  baili,- 
wick,  but  that  he  take  the  said  John  Wilkes, 
if  he  shall  be  found  in  his  bailiwick,  and  him 
safely  keep,  so  that  he  may  have  his  body  be- 
fore our  said  lord  the  kin^,  at  Westminster,  on 
Wednesday  next  aAer  nf\een  days  from  the 
feast  day  of  Easter,  to  stand  ri§fht  in  the 
court  of  oar  said  lord  the  king",  before  the  king 
himself,  on  the  outlawry  aforesaid,  so  pro- 
nounced as  aforesaid,  concerning  the  tres- 
passes, contempts,  and  -misdemeanors  afore- 
said, whereof  he  is  impeached,  and  thereupon, 
by  a  jury  of  the  country  taken  between  our  said 
lord  the  king  and  the  said  John  Wilkes,  he  is 
convicted  as  aforesaid.  On  which  said  Wednes- 
day next  after  fifteen  days  from  the  feast  day 
of  £aster,  before  our  said  lord  the  king,  at 
Westminster,  the  sheriff  of  Middlesex  hath 
not  sent  the  said  last- mentioned  writ,  so  issued 
as  aforesaid,  nor  done  any  thing  thereupon  : 
therefore,  as  before,  the  sheriff  of  Middlesex  is 
commanded,  that  he  do  not  forbear  by  reason 
of  any  liberty  in  bis  bailiwick,  but  that  he  take 
the  said  John  Wilkes,  if  he  shall  be^ound  in 
his  barliwick,  and  him  safely  keep,  so  that  be 
may  have  his  body  before  our  laid  lord  the 
king,  at  Westminster,  qn  Friday  next  after  the 
inorrow  of  the  Holy  Trinity,  to  stand  right 
in  the  court  of  our  said  lord  the  king,  before 
the  king  himself,  upon  the  outlawry  aforesaid, 
•o  pronounced  as  aforesaid,  concerning  the 
trespasses,  contempts,  and  misdemeanors  afore- 
«aid,  thereof  he  is  impeached,  and  thereupon, 
b^  .a  jury  of  the  country  taken  between  our 
•aid  lord  the  kin^  and  the  said  John  Wilkes,  be 
is  convicted  as  aforesaid.  On  which  said  "Friday 
next  afler  the  morrow  of  the  Holy  Trinity,  be- 
fore nur  said  lord  the  king,  at  Westminster,  the 
aheriff  of  Middlesex  hath  not  sent  the  said  last- 
ueatUioed  writ,  so  issued  as  aforesaid,  nordone 
anjr  thing  thereupon:  therefore,  as  before,  the 
sheriff  of  Middlesex  is  commanded,  that  he  do 
not  forbear  by  reason  of  any  liberty  in  hisbaili- 
Wick,  but  that  he  take  (he  said  John  Wilkes,  if 
bo.  shall  be  found  in  his  bailiwick,  and  him 
•afdy  keep,  so  that  he  may  have  his  body  be- 
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Ibre  ear  said  lord  the  king,  at  Westmiaster,  on 
Thursday  next  after  the  morrow  of  AH  9oalt^ 
to  stand  right  in  the  court  of  our  said  lord  tb^ 
king)  before  the  king  himself,  upon  theootlawry 
aforesaid,  so  pronounced  as  aforesaid,  concern* 
ing  the  trespasses,  contempts,  and  misdemean- 
ors whereof  he  is  impeached,  and  tberenpoo, 
by  s  jury  of  the  country  taken  between  oof 
said  k>rd  the  king  and  the  said  John  Wilkes,  be 
is. convicted  as  aforesaid.  On  which  said  Thur^ 
day  next  after  the  morrow  of  All-Souls,  be- 
fore our  said  lord  the  king,  at  Westminster,  tbe 
sheriff  of  Middlesex  hath  not  sent  the  said  lait- 
mentioned  writ,  so  issued  as  aforesaid,  nor  dona 
any  thing  thereupon :  therefore,  as  before,  the 
sheriff  of  Middlesex  is  commanded,  that  he  do 
not  forbear  by  reason  of  any  libertv  in  his  baili- 
wick, but  tiiat  he  take^the  said  John  Wilkes, 
if  he  shall  be  found  in  his  bailiwick,  and  biia 
safely  keep,  so  (hat  he  may  have  his  body  be* 
fore  our  said  lord  the  king,  at  Westminster,  on 
Friday  next  after  the  octave  of  Saint  Hilary,  to 
stand  right  in  the  court  of  our  said  lord  the  king, 
"before  the  king  himself,  upon  (he  outlawry 
aforesaid,  so  pronounced  as  aforesaid,  concern- 
ing the  trespasses,  contempts,  and  misde- 
meanors aforesaid,  whereof  he  is  impeached, 
and  thereupon,  by  a  jury  of  the  country  taken 
between  our  said  lord  the  king  and  the  said 
John  Wilkes,  he  is  convicted  as  aforesaid.  On 
which  said  Friday  next  after  the  octave  of  Saint 
Hilary,  before  our  said  lord  the  king,  at  West- 
minster, the  sheriff  of  Middlesex  hath  not  sent 
the  said  last- mentioned  writ,  so  issued  as  afore- 
said, nor  done  anv  thing  thereupon :  therefore, 
as  before,  the  sheriff  of  Middlesex  is  com* 
manded,  that  he  do  not  forbear  by  reason  of  any 
liberty  in  his  bailiwick,  but  that  be  take  tbe 
said  John  Wilkes,  if  be  shalUbe  found  in  hit 
bailiwick,  and  him  safely  keep,  so  that  he  may 
have  his  body  before  pur  said  lord  the  king,  at 
Westminster,  on  Wednesday  next  afUr  fiReeo 
days  from  the  feast  day  of  Easter,  to  stand 
right  in  (he  court  of  our  said  lord  the  king, 
before  the  king  himself,  upon  the  outlawry 
aforesaid,  so  pronounced  as  aforesaid,  coo- 
corning  the  trespasses,  contempts,  and  mis* 
demeanors  aforesaid,  whereof  he  is  im* 
peached,  and  thereupon,  by  a  jury  of  the  coun- 
try taken  between  our  said  lord  tbe  king  and 
the  said  John  Wilkes,  he  is  convicted  as  afore- 
said. On  which  said  Wednesday  next  afWr 
fifteen  days  from  the  feast  day  of  Easter,  before 
our  said  lord  the  king,  at  Westminster,  the 
sheriff  of  Middlesex  hath  not  sent  the  said 
last-mentioned  writ,  so  issued  as  aforesaid, 
nor  done  any  thing  thereupon  i  therefore,  Sf 
before,  thesheriff  of  Middlesex  is  commanded, 
that  he  do  not  forbear  by  reason  of  any  liberty 
in  his  bailiwick,  but  that  he  take  the  said  John 
Wilkes,  if  he  shall  be  found  in  his  bailiwi^, 
and  him  safely  keep,  so  that  he  may  have  bis 
body  before  our  said  lord  the  king,  at  WeiA- 
minster^  on  Friday  next  after  the  morrow  of 
the  Holy  Trinitv,  to  stand  right  in  the  coort 
of  our  said  lord  the  king,  before  the  king  bim* 
self,  Dpon   the  outfaiwiy  aforesaid^  so  pro- 
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nouoced  asaforetaiil,  conceriuDir  the  trespasses, 
ooutempts,  and  misdemeanors  aforesaid,  where- 
of he  is  impeached,  and  thereupon,  by  a  jury 
of  the  country  taken  between  our  said  lord  the 
Idng  and  the  said  John  Wilkes,  he  is  con?icted 
as  tibresaid.    On  which  said  Friday  next  after 
the  morrow  or  the  Holy  Trinity,  ^before  our 
said  lord  the  king,  at  Westminster,  the  sheriff 
of  Middlesex  hath  not  sent  the  said  last- men- 
tioned writ,  so  issued  as  aforesaid,  nor  done  any' 
thin^  thereupon :    therefore,  as    before,    the 
shenff  of  Middlesex  is  commanded,  that  he  do 
not  forbear  by  reason  of  any  liberty  in  his  baili- 
wick,  bat  that  he  take  the  said  Joko  Wilkes, 
if  he  shall  be  found  in  his  bailiwick,  and  him 
safely  keep,  so  that  he  may  have  his  body  be- 
fore our  said  lord  the  kingt^at  Westminster,  on 
Friday  next  afler  the  morrow  of  All  Souls,  to 
stand  right  in  the  court  of  our  said  lord  the 
king,  before  the  king  himself,  upon  the  out- 
lawry aforesaid,  so  pronounced  as  aforesaid, 
concerning  the  trespasses,  contempts,  and  mis- 
demeanors aforesaid,  whereof  he  is  impeached, 
and  thereupon,  by  a  jury  of  the  country  taken 
between  our  said  lord  the  king  and  the  said 
John  Wilkes,  he  is  convicted  as  aforesaid.    On 
which  said  Friday  next  after  the  morrow  of  All 
Souls,  before  our  said  lord  the  king,  at  West- 
ODinster,  the  sheriff  of  Middlesex  hath  not  sent 
the  said  last- mentioned  writ,  so  issued  as  afore- 
said, nor  done  any  thing  thereupon.    There- 
fore, as  before,  the  sheriff  of  Middlesex  is 
commanded,  that  he  do  not  forbear  by  reason 
of  any  liberty  in  his  bailiwick,  but  that  he  take 
tlie  said  John  Wilkes,  if  he  shall  be  found  in 
Jiis  bailiwick,  and  him  safely  keep,  so  that  he 
nay  have  his  body  before  our  said  lord  the 
king,  at  WestnHUster,  on  Saturda)(  next  after 
the  octave  of  Saint  Hilary,  to  stand  right  in  the 
court  of  our  said  lord  the  king,  before  the  king 
himself,  upon  the  outlawry  aforesaid,  so  pro- 
nounced as  aforesaid,  concerning  the  trespasses, 
contempts,  and  misdemeanors  aforesaid,  where- 
of he  is  impeaqhed,  and  theVeupoo,  by  a  jury 
of  the  country  taken  between  our  raid  lord  the 
king  and  the  said  John  Wilkes,  he  is  convicted 
as  aforesaid.     On  which  said  Saturday  next 
after  the  octave  of  Saint  Hilary,  before  our 
isid  lord  the  king,  at  Westminster,  the  sheriff 
of  Middlesex  hath  not  sent  the  said  last-men* 
tinned  writ,  so  issued  as  aforesaid,  nor  done 
any  thing  tberpu|M)n  :  therefore,  as  before,  the 
sheriff  of  Middlesex  is  commanded,  that  he  do 
not  forbear  by  reason  of  any  libertyio  \m  baili- 
wick, but  that  he  take  the  said  John  Wilkes,  if 
be  shall  be  found  in  his  bailiwick,  and  him 
•afeiy  keep,  8(»  that  he  may  have  his  body  he- 
fore  our  said  lord  the  king,  at  Wesstminster,  on 
Wednesday  next  after  three  weeks  from  the 
feast  day  of  Easter,  to  stand  right  in  the  court 
of  our  said  brd  the  king,  before  the  king  liim- 
self,    apon    the    outlawry  aforesaid,  so  pro- 
nouncefl  as  aforesaid,  concerning  the  trespasses, 
contempts,  and  misdemeanors  aforesaid,  where- 
of be  is  impeached,  and  thereupon,  by  a  iury 
of  the  country  taken^between  our  said  lord  the 
king  and  Um  said  Joho  Wilk«8,  be  if  convicted 


as  aforesaid.  On  which  said  Wednesday  next 
af^r  three  weeks  from  the  feast  day  of  Easter, 
before  our  said  lord  the  king,  at  Westminsterj 
comes  the  said  John  Wilkes,  in  his  proper  per- 
son, being  brought  here  into  the  court  of  our 
said  lord  the  king,  liefore  the  king  himself, 
under  the  custody  of  the  sheriff  of  the  county 
of  Middlesex,  by  virtue  of  the  said  last  men- 
tioned writ ;  ana  the  said  John  Wilkes,  upon 
the  prayer  of  William  De  Grev,  esq.  now 
attorney-general  of  our  said  lord  the  kins,  who 
now  prosecutes  for  our  said  lord  the  king  in 
this  behalf,  present  here  m  court,  is  committed 
b?  the  Court  here  lo  the  custody  of  the  mar- 
shal of  the  Marshalsea  of  our  said  lord  the  king, 
before  the  king  himself,  to  be  by  him  kept  in 
safe  custody,  until,  S(c,  And  the  said  John 
Wilkes,  now  herein  court,  pray  etn  oyer  of  the 
record  and  process  aforesaid,  and  they  are  read 
to  him ;  which  being  read  and  heard,  the  said 
John  Wilkes  produceth  here  in  court  a  certain 
writ  of  our  said  lord  the  king,  to  his  jostices 
here  directed ;  which  said  writ  foiloweth,  in 
these  words ;  (that  is  to  say ;)  George  the 
third,  by  the  grace  of  Goil,  of  Great  Britain, 
France,  and  Ireland,  king,  defender  of  the 
faith,  &c.  To  our  justices  appointed  to  hold 
pleas  before  us,  greeting.  For  as  much  as  in 
the  record  and  process,  as  also  in  the  publica- 
tion of  an  outlawry,  against  John  Wilkes,  late 
of  Westminster,  in  the  county  of  Middlesex, 
esq.  on  a  certain  information  against  the  said 
John  Wilkes,  for  printing  and  publishing  s 
certain  book  and  libel,  intituled,  The  North 
Briton ;  and  a  certain  other  libel,  intituled, 
N""  45,  Saturday,  April  23rd,  1763 ;  whereof 
the  said  John  Vr  ilkes  is  impeached,  and  there- 
upon, by  a  jury  of  the  country,  is  convicted, 
as  it  is  said  manifest  error  hath  intervened,  to 
the  great  damage  of  the  said  John  Wilkes,  aa 
by  his  complaiut  we  are  informed ;  we,  willing 
that  the  said  error,  if  any  be,  be  duly  amended, 
and  full  and  speedy  justice  done  to  the  said 
John  Wilkes  in  this  behalf,  do  command  you, 
that,  if  the  said  outlawry  he  returned  before 
us,  as  hatli  been  said,  then  inspecting  the  said 
record  and  process,  you  cause  further  to  be 
done  therein,  for  aonuiling  the  said  outlawry, 
as  of  ri<^ht,  and  according  fo  the  law  and 
custom  of  England,  shall  be  meet  to  be  done. 
Witness  ourself  at  Westminster,  the  27th  day 
of  April,  in  the  eighth  year  of  our  reign.  And 
hereupon  the  said  John  Wilkes  says,  that  in 
the  record  and  process  aforesaid,  and  also  in 
the  publication  of  the  aforesaid  outlawry,  there 
is  manifest  error  in  this,  that  there  is  no  suffi- 
cient information  filed  or  exhibited  against  the 
said  John  Wilkes,  whereon  to  ground  the  pro- 
cess of  the  outlawry  aforesaid,  by  reai^on 
whereof  the  said  outlawry  is  void,  and  of  no 
effect  or  force  whatsoever.  There  is  also  error 
in  this,  that  no  public  proclamation  whatsoever 
is  mentioned  to  have  been  made  at  any  open 
county  court,  or  at  any  general  quarter  sessions 
of  the  peace  whatsoever,  or  at  the  door  of  any 
'  parish  charch  where  the  said  John  Wilkes  was 
an  inhabitant,  according  to  the  exigency  of  tks 
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•wdwritofCapiMcamProelaniatioiie;  there- 
fore ID  that  there  is  manifest  error.  Tliere  is 
•lao  error  in  this,  that  it  is  not  shewn,  nor  does 
It  appear,  by  the  return  of  the  sheriff  of  Mi<l- 
dlMex,  that  the  sheriff  of  Mi.ldletex  did  cause 

^.m.!f'^J^f.f""'  •'»''"  ^"l"*' '»  »l"e  said 
eouD  y  of  Middlesex,  from  county  court  to 

county  court,  until  he  was  outlawed  according 
!h«tiff  i' V''  T'"!"  *"■  England,  as  the  said 
2'  f„7.h *."."'•  ""'  "[Exigfent  is  command- 
•d  ,  and  that  it  is  not  shewn,  nor  does  it  ap- 

Ht'  .h^/Ht  '**•!'•."?':»»»«  sheriff  of  Middl^ 

•econd,  third,  fourth  and  fifth  lime  exacted  a 
the  couDty  court  o  the  county  of  Middlesex,  as 
^  the  law  of  the  Und  he  ought  to  ha*e  be^, 
Wore  he  was  outlawed ;  therefore  in  that  there 

Jh!  „.?!.  '^ ."""' r  '?■'  P«>**"  rforesaid,  and  in 
the  publication  of  the  outlawry  aforesaid,  it  is 

B,^t*.'Sr.''7?'y  '^**?>  *»*"'«  Plwe  called 
Brook-etreet,  (if  any  such  there  be,)  where  the 

J^eral  count*  courts  are  supposed  i!,  hare  C 

tare  been  exacted  is  i„  the  county  of  Middle- 
•ex,  or  m  any,  and  what  other  cotmtv ;  there- 
fere  w  that  there  is  manifest  error.  ^Therels 
»l«)  error  u  this  that  it  does  not  appear  ^« 
«.y  judgment  of  outlawry  was  ei,l^  or  Z. 
nouMed  agamrt  the  said  John  Wilkes,  or,  if 

m  what  form  the  same  was  so  inTen  or  oroi 

^«.«-  W'y^''  ^priety  of  the  Mid  judg- 
ment might  have  been  seen  and  examined  ;  but 

J^hi?l.''*°^il°*'  PT*"  'fo'^wM,  and  in  the 
p«bli«,tioii  of  the  outlawry  aforesaid,  reference 
and  relation  only  ai«  had  td  some  judgment 
not  shewn  or  expressed,  but  supposed  tJhare 
Iwnbeforemren,  against  thesaid  John  Wilkes ; 
therefore  m  that  there  is  manifest  error.  Whenel 
fore  the  said  John  Wilkes  prays,  that  the 
^""y  •«»"»»W.  for  the  errtJrsalroresaid,  and 
rfL^^"  "PP**""?  ">  the  record  and  prices. 

^T^'aT^,^  """'"^  •"«•  beW  for  no- 
thing, and  that  be  may  he  restored  to  the  corn- 
el!!, r*  fu''  *"  .'"  *'•''''»  ••«  hwh  lost  by  oc- 
2^«iS  wfii""*'"rX  '*■•"*"'•'•  &«•      And 

^J^M  K  *>'".P'«en»«'»ereign  lord  the  king, 
present  here  m  court  in  his  proper  person 
iaring  heard  the  matter,  aforeiaij  aboVaJl 
ngned  for  error,  for  our  said  lord  the  king,  saith, 

^■TfuJ'  •»  *''«."«"L<'  •"<>  P«>c«»  .I'Usaid 
por  in  the  pubhcatoon  of  the  aforesaid  outlawry 
M  there  aay  error;    and  he  prays,  that  tbe 

proceed  to  the  examination,  as  well  of  the  re- 
cord  and  process  aforesaid,  as  ef  the  matters 
•foresaid  above  awgned  for  error,  and  that  the 
•nUawry  aforcMid  may  in  all  things  be  affirm- 
•d.  And,  bcMuse  the  court  of  our  said  lord 
the  king,  now  here,  is  not  as  yet  advised  about 
giving:  their  lud^ent  of*iid  concerning  the 
fk'!'"'?  WM?^  w  therefore  given,  a.  well  to 
tbe  said  William  De  Grey,  em.  who  prose- 
•utes,  ate.  u  to  the  said  Jobn  Wilkes,  uoder  tbe 
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cogtody  of  tbe  marshal  aforenid,   until  n 
Wednesday  next  after  the  octa?e  of  the  Holy 
Trinity,  before  our  lord  the  king,  at  WcstmiQ- 
sler,  (the  said  J<$hn  Wilkes  to  be  kept  in  saft 
custody,  under  the  custody  of  thesaid  rnarshal 
in   the  mean  time)  to  hear  their  jadgmcnt 
thereupon  ;  because  the  court  of  oar  said  kird 
the  kinif,  now  here,  is  not  as  yet  adriaed  tbere^ 
upon.      At  which  day,  to  wit,  on   the  siid 
Wednesday  next  after  the  octave  of  the  Holy 
Trinity,  before  our  said  lord  tbe  kinjf,  at  Weit- 
minsjter,  comes  as  well  the  said  William  Ds 
Grey,  esq.  who  prosecutes,  &c.  as  the  said 
John  Wilkes  in  his  proper  person,  under  tb« 
custody  of  the  said  marshal,  bein^^   brooirkt 
here  into  court  by  virtue  of  a  rule  of  the  said 
Court  in  that  behalf;    whereupon  all  and  sin« 
gular  the  premises  bein^  seen,  and  by  tbe  Court 
here  fully  understood,  it  is  considered  by  the 
Court  here,  that  the  outlawry  aforesaid,  for  tbe 
errors  aforesaid,  and  oiher  errors  appearing  is 
the  record  and  process  aforesaid,  be  reversed, 
annulled',  and  held  for  nothintr ;   and  that  he 
the  said  John  Wilkes  be  restored  to  the  com- 
mon law  of  England,  and  to  all  that  he  has 
lost  by  occasion  of  the  outlawry  aforesaid; 
and    as  to    tbe  oiitlaivry  aforesaid,   that  ha 
depart  hence  without  day.       And    hereupon 
the  said   William  De  Grey,  who  prosecutes, 
occ.  prayeth  judgment  for  our  said  lord  the 
king  against  the  said  John  Wilkes,  of  and 
upon  the  premises  whereof  he  is  impeached, 
and,  b^  a  jury  of  the  country  taken  between 
our  said  lord  the  king  and  tbe  said  John  Wilkes, 
he  is  convicted  as  aforesaid  ;    but  because  tba 
Court  of  our  said  lord  the  king,  now  here,  is 
not  as  yet  advised  about  giving  their  jodgment 
of  and  upon  the  premises  aloresaid,  whereof 
he  the  said  John  Wilkes  is  impeached  and  con- 
victed  as  aforesaid,  a  day  is  therefore  given,  as 
well  to  the  said  William  De  Grey,  who  prose* 
cutes,  &c.  as  to  the  said  John  Wilkes,  in  the 
state  in  which  now,  &o.  under  the  custody  of 
the  said  marshal,  until  on  Saturday  next  after 
fifteen  days  from  the  day  of  the  Holy  Trinity, 
before  our  said  lord  the  king,  at  Westiniosler, 
(the  said  John  Wilkes  to  be  kept  in  sate  cus- 
tody, under  the  custody  of  the  said  marshal, 
in   the  mean  time),  to  hear  their  jodgiuent 
thereupon  ;  because  the  Court  of  our  uiid  lord 
the  king,  now  here,  is  not  as  yet  advised  there- 
upon.    At  which  day,  to  wit,  on  Saturday  neit 
alter  fifteen  days  from  the  day  of  the   Holy 
Tnnity  before  our  said  lord  the  king,  at  West- 
minster, comes  as  well  the  said  William  De 
Grey,  who  prosecutes,  &c.  as  the  said  Joha 
Wilkes,  under  the  custody  of  the  said  marshal, 
being  brought  here  into  court  by  virtue  of  a 
rule  of  the  said  Court  in  that  liehalf.     Where- 
upon all  and  singular  tbe  premises  being  seen, 
and  by  the  Court  here  fully  understood,  it  ii 
considered  by  the  Court  here,  that  the  said 
John  Wilkes,  for  his  offences  aforesaid,  do  pay 
a  fine  to  our  sovereigtf  lord  tbe  king  of  five 
hundred  pounds  of  lawful  money  of  Great 
Britain,  and  that  he  tbe  said  John  Wilkes  be 
tmprifooed,  in  the  custody  of  the  sAcssaii 
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tnartha],  for  the  space  of  tea  calendar  moatlM 
DOW  next  ensuiug ;  and  the  said  John  Wilkea, 
present  here  in  oourt,  is  committed  by  the 
Court  here  to  the  custody  of  the  aforesaid  mar- 
tthal,  V>  he  by  him  kept  in  safe  custody,  in  exe* 
cution  of  the  judgment  aforesaid,  and  until  he 
•halt  have  paid  the  said  fine. 

Nao,  S3,  1768. 
£xamtned  with  the  original  Roll. 

Bev.  FnjCEBt 
Clerk  of  the  King's-beneh  Treasury. 


IV  hen  the  copy  of  the  feoord  of  the  proceed- 
ings on  the  information  against  Wilkes,  for 
pablishing  the  Essay'on  Woman,  &c.  was  de- 
livered into  the  House  of  Commons,  and  had 
been  there  read,  the  House,  on  November  34, 
1768,  ordered,  that  it  should  be  locked  up  by 
the  clerk,  and  that  no  copies  should  be  allowed 
to  be  taken  thereof,  nor  any  persons  except  the 
members  of  the  House  allowed  to  peruse  it. 
And  on  the  Sd  of  February,  the  House  or- 
dered the  clerk  to  destroy  the  said  copy ;  so  that 
it  is  not  entered  in  the  Journal. 

The  following  variation  of  part  of  lord  Mans- 
field's Speech,  (see  jp.  1111)  on  reversing  the 
outlawry  against  Wilkes,  is  extracted  from  the 
Gentleman's  Magazine,  for  July  1768,  p.  337. 

<■  The  following  is  handed  about,  as  the 
Speech  made  by  a  great  lawyer  and  orator, 
on  a  late  memorable  occasion : 

**  I  have  now  gone  through  the  several 
errors  assigned  by  the  defendant,  and  which 
have  been  ingeniously  argued,  and  confidently 
relied  on,  by  bis  counsel  at  the  bar :  I  have 
|ri?en  my  sentiments  upon  them,  and  if  upon 
the  whole,  after  the  closest  attention  to  what 
bas  been  said,  and  with  the  strongest  inclina- 
tion in  favour  of  the  defendant,  no  arguments 
which  have  been  urged,  no  cases  which  have 
been  cited,  no  reasons  that  occur  to  me,  are 
sufficient  to  satisfy  me  in  my  conscience  and 
judgment,  that  this  outlawry  should  be  re- 
versed, I  ani  bound  to  affirm  it. — And  here  let 
me  make  a  pause. 

*^  Many  arguments  have  been  suggested, 
both  in  and  out  of  court,  upon  the  consequences 
of  establishing  this  outlawry,  either  as  they 
may  affect  the  defendant  as  an  individual,  or 
the  public  in  general :  as  to  the  first,  whatever 
they  may  be,  the  defendant  has  brought  them 
upon  himself;  they  are  inevitable  conse- 
quences of  law  arising  from  his  own  act ;  if 
the  penalty,  to  which  he  is  thereby  subjected, 
is  more  than  a  punishment  adequate  to  the 
crime  he  has  committed,  he  should  not  have 
brought  himself  into  this  unfortunate  predica- 
xaent,  by  flying  from  the  justice  of  his  country : 
be  thought  proper  to  do  so,  and  be  must  taste 
the  fruits  of  his  own  conduct,  however  bitter 
and  unpalatable  they  may  be;  and  although 
we  may  be  heartily  sorry  for  any  person  who 
bas  brought  himself  into  this  situation,  it  is  not 
in  our  power,  God  forbid  it  should  ever  be  in 
•or  power,  to  deliver  him  from  it :  we  camiot 


prevent  the  judgment  of  the  law,  by  creating 
irregularity  in  the  proceedings ;  we  cannot 
prevent  the  ^nsequences  of  that  judgment  by 
pardoning  the  crime :  if  the  defendant  bas  any 
pretentions  to  mercy,  those  pretensions  roust 
be  urged,  and  that  power  exercised  in  another 
place,  where  the  constitution  has  wisely  and 
necessarily  vested  it :  the  crown  wiN  judge  for 
Itself;  it  does  not  belong  to  us  to  interfere  with 
punishment,  we  have  only  to  declare  the  law  ; 
none  of  us  bad  any  concern  in  the  prosecution 
of  this  business,  nor  any  wishes  upon  the  event 
of  it;  it  was  not  our  fault  that  the  defendant 
was  pirosecoted  for  the  libels  upon  which  he 
has  been  convicted  ;  I  took  no  share  in  another 
place,  in  the  measures  which  were  taken  to 

J  prosecute  him  for  one  of  them ;  it  was  not  our 
ault  that  he  was  convicted ;  it  was  not  our 
fault  that  he  fled  ;  it  was  not  our  fault  that  ht 
was  outlawed ;  it  was  not  onr  fault  that  he  ren- 
dered himself  up  to  justice;  none  of  us  revived 
the  prosecution  against  him,  nor  could  any  on* 
of  us  stop  that  prosecution  when  it  wia  re* 
vived ;  it  is  not  our  fault  if  there  are  not  any 
errors  upon  the  record,  nor  is  it  in  our  posrer  to 
create  any  if  there  are  none ;  we  are  bound  hw 
our  oath  and  in  our  consciences,  to  give  sucd 
a  judgment  as  the  Uw  will  warrant,  and  as  oor 
reason  can  approve ;  such  a  judgment  as  we- 
must  stand  or  fall  by,  in  the  opinion  of  the  pve« 
sent  times,  and  of  posterity  ;  m  doing  it,  there- 
fore, we  must  have  regard  to.  our  reputation  as 
honest  men,  and  men  of  skill  and  knowledge 
competent  to  the  stations  we  hold:  no  consi- 
derations whatsoever  should  mislead  as  from 
this  great  olgect,  to  which  we  ever  ought,  and, 
I  trust,  ever  shall  direct  our  attention.  Bot 
consequences  of  a  public  nature,  reasons  of 
state,  political  ones,  have  been  strongly  urs^, 
(private  anonymous  letters  sent  to  me  I  shall 
pass  over^  open  avowed  publications  which  have 
been  judicially  noticed,  and  may  therefore  be 
mentioned,  have  endeavoured  to  influence  or 
intimidate  the  Court,  and  so  prevail  upon  us  to 
trifle  and  prevaricate  with  God,  our  con- 
sciences, and  the  public :  it  bas  been  intimated 
that  consequences  of  a  frightful  nature  will 
flow  from  the  establishment  of  this  outlawry  ; 
it  is  said  the  people  expect  the  reversal,  that 
the  temper  -of  the  times  demands  it,  that  the 
multituoe  will  hav^it  so,  that  the  continuation 
of  the  outlawry  in  full  force  will  not  be  endured, 
that  the  execution  of  the  law  upon  the  defen- 
dant will  be  resisted;  these  are  arguments 
which  will  not  weigh  a  feather  with  me.  If 
insurrection  and  rebellion  are  to  follow  our  de- 
termination, we  have  not  to  answer  for  the 
consequences,  though  we  should  he  the  inno- 
cent cause;  we  can  only  say,  '  Fiat  Justitia 
*  ruat  roelum;'  we  shall  discharge  our  duty 
without  expectations  of  approbation,  or  the  ap- 
prehensions of  censure ;  if  we  are  subjected  to 
tbe  latter  unjustly,  we  must  submit  to  it;  we 
cannot  prevent  it ; ,  we  will  take  care  not  to  de- 
serve it.  He  must  be  a  weak  man  indeed  who 
can  be  staggered  by  such  a  consideration. 
«  The  misapprebensioB,  or  tbe  misrepresen- 
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Ukion  of  the  iguorant  or  the  wicked,  the  '  nen- 
*  dax  roramia/  which  ia  the  consequeoce  of 
both,  are  equally  indifferent'  to,  unworthy  the 
attention  of,  and  incapable  of  making  t^ny  im- 
presaioB  on  men  of  firmneaa  and  intrepidity. 
Those  who  imagine  judges  are  capable  of  being 
influenced  by  such  unworthy  indirect  means, 
most  grossly  deceive  themael? es :  and,  for  my 
own  part,  I  trust  that  my  temper,  and  tlie 
colour  and  conduct  of  my  life  have  clothed 
me  with  a  suit  of  armour  to  shield  me  from, 
such  arrowa.  If  I  have  ever  supported  the 
king's  measures ;  if  I  have  ever  afforded  any 
assistance  to  government ;  if  I  liave  discharged 
my  duty  as  a  public  or  private  character,  by 
eudeavouriog  to  preserve  pure  and  perfect  the 
principles  of  the  constitution,  maintaining  un- 
aullied  the  honour  of  the  courts  of  justice,  and 
by  an  upright  admioistrataon  of,  to  give  a  due 
effect  to,  the  laws,  1  have  hitherto  done  it  witb- 
oot  any  other  gift  or  reward  than  that  most 
pleasing  and  most  honourable  one,  the  con- 
scientious conviction  of  doing  what  was  right. 
I  do  not  affect  to  scorn  the  opinion  of  mankind  ; 
I  wish  earnestly  for  popularity  ;  I  will  seek 
and  will  have  popularity ;  but  1  will  tell  you 
how  I  will  obtain  it.  1  will  have  that  popula- 
rity which  follows,  and  not  that  which  is  run 
afker.  It  is  not  the  applause  of  a  day,  it  is  not 
the  hnzzas  of  thousands  that  can  give  a  mo- 
meors  satisfaction  to  a  rational  being:  that 
man's  mind  must  indeed  be  a  weak  one,  and 
bia  ambition  of  a  most  depraved  sort,  who  can 
be  captivated  by  stich  wretched  allurements, 
or  satisfied  with  such  momentary  gratifications. 
I  say  with  the  Roman  orator,  and  can  say  it 
with  as  much  truth  as  he  did,  **  Ego  hoc  ammo 
semper  foi,  ut  invidiam  virtnte  partem,  gloriam 
Don  infdmiam,  putarem :"  But  the  threats  have 
been  carried  further ;  personal  violence  has  been 
denounced,  unless  public  humour  be  complied 
with :  I  do  not  fear  such  threats :  I  don't  be- 
lieve there  is  any  reason  to  fear  them :  it  is  not 
the  genius  of  the  worst  of  men  in  the  worst  of 
times  to  proceed  to  such  shocking  extremities : 
but,  if  such  an  event  should  happen,  let  it  be 
so ;  even  such  an  event  might  be  productive  of 
wholesome  effects ;  such  a  stroke  might  rouse 
the  better  part  of  the  nation  from  their  lethar- 
gic condition  to  a  state  of  activity,  to  assert  and 
execute  the  law,  and  punllh  the  daring  and 
impious  hands  which  had  violated  it ;  and  those 
who  now  supinely  behold  the  danger  which 
threatens  all  liberty,  from  the  most  abandoned 
licentiousness,  might,  by  such  an  event,  be 
awakened  to  a  sense  of  their  situation,  as 
drunken  men  are  often  times  stunned  into  so- 
briety. If  the  security  of  our  persons  and  our 
property,  of  all  we  hold  dear  and  valuable,  are 
to  fiepend  upon  the  caprice  of  a  giddy  multi- 
tude, or  to  be  at  the  disposal  of  a  giddy  mob ; 
if^in  compliance  with  toe  humours,  and  to  ap- 
pease the  clamours  of  those,  all  civil  and  poli- 
tical institutions  are  to  be  disregarded  or  over- 
thrown, a  life  somewhat  more  than  sixty  is  not 
worth  preserving  at  such  a  price ;  and  he  can 
never  oie  too  soon,  who  lays  down  bis  life  in 


support  and  vindication  of  the  policjF*  the  gw- 
▼eraaient,and  the  constitution  ol  his  jDoasBtry."* 


The  Protest  mentioned  in  Mr. 
note  to  Coke  upon  Littleton  inserted  iai  p.  X06^ 
is  printed  in  pp.  994,  et  $eq. 

The  Case  alluded  to  by  Mr.  Hargrra'w^  ia  As 
same  note,  with  a  reference  to  9  W  ila.  ISl,  is 
the  Case  of  John  Wilkes,  esq.  printed  p.  9B1. 

To  the  name  of  Mr.  Webb,  p.  982,  Seijeaiit 
Wilson  has  observed  that  Mr.  Webb  bad 
a  common  attorney  all  his  Kfe  before. 

Huckle,  one  of  the  journeymen 


*  <*  An  old  Templar,  in  the  Public 
of  July  the  8th,  suspects  that  the  abore 
he  the  genuine  production  of  thegrar^  _ 
to  whom  it  is  publicly  ascribed.  Let  mny  on* 
prejudiced  person,  says  he,  be  told,  lliat  thm 
supposed  speaker  had  beibre  determinecJ  noC  to 
affirm  the  outlawry  ;  and  then,  after  reading' 
the  following  sentence,  let  him  refuse  his  aa- 
sent  to  the  proposition  I  mean  to  deoDOoslratey 
if  he  can. 

*'  *  If  upon  the  whole,  afier  the  closest  atteO' 

*  tion  to  what  has  been  said,  and   with   the 

<  strongest  inclination  in  favour  of  the  defen* 

*  dant,  no  arguments  which  have  been  or^n/, 

*  no  cases  which  have  beeu  cited,  do  reasons 

*  that  occur  to  me,  are  sufficient  to  aatisiy  me 
'  in  my  conscience  and  judgment,    tbat  tba 

<  outlawry  should  be  reversed,  I  am  bound  to 
'  affinn  it. 

**  <  And  here  let  me  make  a  pause.' 
'^  **  If  there  be  force  in  words,  or  propriety  ia 
language,  the  scope  of  that  passage  was  to  in- 
flame a  false  idea  that  the  outlawry  was  aboot 
to  be  affirmed.  I  will  never  believe  then  that 
this  speech  was  pronounced  by  the  very  persoa 
who— after  his  pause-— was  to  reverse  the  out- 
lawry. 

**  I  am  aware  tbat  it  baa  been  extolled  as  a 
master-stroke  vf  art ;  that  it  has  been  justified 
by  the  laws — of  oratory  and  the  draaia  ;  and 
that  it  has  been  said,  the  suspense  was  intended 
only  to  heighten  the  effect. 

"  Let  it  be  the  object  of  a  designing  orator  ts 
agitate  the  passions;  or  of  Bays*s  drama  to 
elevate  and  surprise  ;  but  away  with  theatrical 
justice  from  the  bench.  Besides,  this  speech 
supposes  a  judge  to  inflict  for  his  amusement, 
or  to  shew  his  art,  a  puotshroent  which  ibe 
laws  could  not  inflict :  for  the  opinion  being 
established  in  the  opening  of  the  speech,  that 
the  outlawry  should  be  affirmed,  the  prisoner 
must  actually  feel  himself  an  outlaw,  and  that 
too  for  as  long  a  continuance  as  it  should  please 
his  lordship— to  p— a— u — s— b. — Coold  I  be* 
lieve  such  a  dramatic  speech  to  be  authentic, 
I  would  cry  out  in  the  words  of  the  poet  (sioot 
quoting  is  the  mode) 

*  Cur  in  Theatrum  Cato  severe  veoisti?* 

**  My  wishes  would  find  an  answer  from  tba 
same  poet—**  Vsoisii  ut  ezires."    QaU.  Jutsg, 

a 
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brongfht  his  action  against  Money  the  mes- 
•en^r.  (See  the  Case  of  Leach  9.  Money  and 
others,  p.  1001.)   Upon  the  trial  of  the  cause 
before  lord  chief  justice  Pratt,  it  was  proTed 
that  the  plaintiff,  ivbo  worked  for  the  weekly 
irages  of  amines,  had  been  taken  into  custody 
by   the  defendant  upon  suspicion   of  haring 
printed  the  North  Britoa,  N®  45 ;  that  the  de- 
fendant kept  him  in  custody  about  six  hottrs, 
bdt  used  him  very  ci?il1y  by  treating  him  with 
beef- steaks  and  beer,  so  that  he  suffered  ?ery 
little  or  no  damage.    The  jury  found  a  Ter* 
diet  for    the    pUintiff  with  SOOL  damages. 
JJpoQ  a  motion  for  a  new  trial  for  the  exqes- 
ftiTeness  of  the  damages,  lord  chief  justice 
Pratt,  in  deliFering  his  opinion,  is  reported  to 
have  expressed  himself  as  follows :  <*  The  per- 
sonal injnry  done  to  the  plaintiff  was  very 
small ;  so  that  if  the  jury  bad  been  confined  by 
their  oath  to  consider  the  mere  personal  injury 
only,  perhaps  20^.  damages  would  have  been 
thought  damages  sufficient,  but  the  small  in- 
jury done  to  the  plaintiff,  and  the  inconsidera- 
Ueffiess  of  his  station  and  rank  in  life  did  not 
appear  to  the  ^ury  in  that  striking  light,  in 
which  the  great  point  of  law  touching  the  li- 
berty of  the  subject  appeared,  to  them  at  the 
trial.  They  saw  a  magistrat^over  all  the  kins 's 
subjects,  exerci&ing  arbitrary  power,  violating 
Magna  Charta,  and  attempting  to  destroy  the 
liberty  of  the  kingdom,  by  insisting  upon  the 
legahty  of  this  (jreoeral  warrant  before  them : 
they  heard  the  king's  counsel,  and  saw  the  so- 
licitor of  the  treasury  endeavouring  to  support 
and  maintain  the  legality  of  the  warrant  in 
a  tyrannical  and  severe  manner.    These  are 
the  ideas  which  struck  the  jury  on  the  trial ; 
and  I  think  they  have  done  right  [n  giving  ex- 
emplary damages.   To  enter  a  man's  house  by 
virtue  of  a  nameless  warrant  in  order  to  pro- 
eure  evidence  is  worse  than  the  Spanish  in- 
f  nisition,  a  law  under  which  no  Englishman 
would  wish  to  live  an  hour:  it  was  a  most 
daring  public  attack  made  upon  the  liberty  of 
the  subject.     1  thought  that  the  291b  chapter 
of  Magna  Charta,  <*  Nullus  liber  homo  capi- 
atur  vel   imprisonetur,  &c.    nee  super  eunr 
ibimus,  &c.  nisi  per  legale  judicium  parium 
fuorum  vel  per  legem  terroe,"  6cc.  which  is 

rinted  against  arbitrary  power,  was  violated, 
cannot  say  what  damages  1  shonid  have 
given  if  1  had  been  upon  the  jury,  but  I  directed 
and  told  thera  they  were  not  bound  to  any  cer- 
'  tsin  damageR,  agamst  the  solicitor  general's  ar- 
gument. Upon  the  whole,  1  am  of  opinion, 
Uie  dofflflges  are  not  excessive."  And  the  new 
trial  was  refused.  In  the  same  case  Ba- 
thurst  J.  said,  **  This  is  a  motion  to  set  aside 
fifteen  verdicts  in  effect ;  for  all  the  other  per-. 
SOBS  who  have  brougirt  actions  against  these 
messengers  have. had  verdicts  for  200/.  in  each 
oause  by  consent,  after  two  of  the  actions ^ere 
fullv  heard  and  tried." 

A  boot  the  same  time  Arthur  Beardmore,  an 
attorney,  brought  an  action  of  trespass  and  false 
Imprisonment  against  Nathan  Carriogton  and 
three  other  king's  messengers,  who,-  uader  a 


I  warrant  i]€  lord  JHalHax  secretary  of  state  [by 
which  warrant  the  earl  did,  in  the  king's  name, 
authorize  and  require  them  (the  defendants), 
taking  a  constable  to  their  assistance,  to  make 
strict  and  diligent  sc^arch  for  the  said  Arthur 
Beardmore,  mentioned  in  the  said  warrant  to 
be  the  author,  or  one  concerned  in  the  writing 
of  several  weekly  very  seditious  papers,  in- 
titled  the  Monitor  or  British  Freeholder,^  N^ 
357,  358,  360,  373,  376,  378,  379,  and  360; 
London,  printed  for  J.  Wilson  and  J.  Fell,  in 
Paternoster-row,  which  contained  gross  ami 
scandalous  reflections  and  invectives  upon  his 
miyesty's  government,  and  upon  both  Houses 
of  Parliament,  and  him  the  said  Arthur  Beard- 
more  having  found  to  seise  and  apprehend,  and 
to  bring  him  together  with  bis  books  and  pa- 
pers in  safe  custody,  before  the  said  earl  of  Hali- 
fax] had  arrested  the  plaintiff  and  detained  bioi 
in  one  of  their  houses  for  six  days  (after  which 
he  was  discharged  upon  his  recognizance) 
and  had  searched  for,  seized  and  carried  away 
several  of  bis  papers.  The  cause  was  tried 
before  lord  chief  justice  Pratt,  and  a  verdict 
was  found  for  the  plaintiff  with  1,000/.  da- 
mages. A  motion  was  made  for  a  new  trial, 
upon  the  ground  of  excessiveness  of  damages, 
but  a  new  trial  was  refused :  and,  by  the  Court, 
*^  Can  we  say  that  1,000/.  are  monstrous  da- 
mages as  against  him,  who  has  granted  an  il- 
legal warrant  to  a  messenger  who  enters  into  a 
man's  house,  and  pries  into  all  his  secret  and 
private  affairs,  and  carries  him  from  his  house 
and  business,. and  imprisons  him  for  six  days  f 
It  is  an  unlawful  power  assumed  ti^y  a  great 
minis4er  of  state.  Can  any  t>ody  say  that  a 
guinea  per  diem  is  sufficient  damages  in  this 
extraordinary  case,  which  concerns  the  liberty 
of  every  one  of  the  king's  subjects  ?  We  cannot 
say  the  damages  of  1,000/.  are  enormous." 
See  8  Wils.  Rep.  5244. 

The  action  which  Wilkes  brought  against 
lord  Halifax,  (see  pp.  1076, 1169,  et  teg.)  after 
long  pendence,  (see  2  Wils.  Rep.  256 j)  was  on 
Friday,  November  the  10th,  1769,  tried  in  the 
court  of  Common  Pleas  at  Westminster,  before 
lord  chief  justice  Wilmot  and  a  special  jury, 
who  found  a  verdict  for  the  plaintiff  with 
4,000/.^  damages.  (See  Almon's  *  Correspon- 
dence of  the  late  John  Wilkes,'  vol.  4,  p.  13.) 

The  following  accodnt  of  the  Trial  is  given 
in  the  Gentleman 'a  Magazine  for  November 
1769,  p.  556 : 

**  Came  on  in  the  court  of  Common  Pleas, 
before  lord  chief  jnstice  Wilmot,  the  long  ex- 
pected trial  between  lord  Halifax  and  John 
Wilkes,  es4|. ;  relative  to  the  seizure  of  his 
papers,  and  the  imprisonment  of  his  person, 
Serjeaiit  Glynn,  counsel  for  the  plaintiff,  opened 
the  cause,  and  in  a  very  elegant  and  spirited 
manner,  explained  the  unconstitutional  nature 
of  the  injury.  He  was  answered  hy  Serjeant 
Wbitaker,  who  endeavoured  to  prove,  that 
what  the  defendant  did  was  not  of  that  uncon- 
stitutional nature  as  had  been  represented,  ba 
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(hat  it  was  merely  official,  and  authorized  by 
an  invariable  succession  of  precedents  from  the 
earliest  tinges. 

**  Mr.  filackmore,  one  of  the  king's  messen- 
gers, was  the  first  person  examined,  and  ho- 
nestly confessed,  that  upon  Mr.  Wilkes's  re- 
fasing  to  him  the  keys  of  his  bureau,  he,  an^ree- 
ably  to  his  orders,  pickt  the  lock,  and  swept 
away  every  paper  he  found. 

<*  Earl  Temple  was  about  half  an  honr  under 
examination,  relative  to  his  being  refused  ad- 
mittance to  Wilkes,  when  in  the  Tower. 

**  Matthew  Browne,  who  was  servant  to  Mr. 
Wilkes,  at  the  time  his  house  was  rifled,  and 
was  to  have  been  examined  on  the  trial  in  be- 
half of  his  master,  was  by  some  unaccountable 
means  kept  out  of  the  way. 

"  The  counsel  for  the  plaintiiT  were  serj. 
Glynn,. serj.  Leigh,  and  Mr.  Leigh. — For  the 
defendant,  serj.'  Whitaker,  ser).  Davy,  seij. 
Nares,  and  Mr.  Wallis. 

*<  The  jury  who  served  upon  the  trial,  and 
who  after  a  most  excellent  charge  ffiven  by  the 
Lord  Chief  Justice  to  me  liberal  but  not  ex- 
cessive damages,  found  a  verdict  for  the  plain- 
tiff with  4,000/.  damages,  were,  George  Cool- 
son  Smith,  esq.  of  Poplar;  Sir  Edward  Bulk- 
lev  Batson,  bart.  of  Hatton- Garden;  David 
Walker,  esq.  of  Kensington  ;  Edward  Buck- 
Ipy,  esq.  of  Essex -street,  Strand;  Nicholas 
Morrison,  esq.  of  East  street;  Robert  Cary, 
esq.  of  Hampstead;  Robert  Hucks,  esq.  of 
Great  Russel-street ;  Josiah  Holford,  esa.  of 
8outbaninton-row  ;  John  Gould,  esq.  of  Hart- 
street  ;  Samuel  Hartley,  esq.  of  Lincoln's-Inn 
fields ;  Heneage  Robinson,  esq.  of  Hackney ; 
and  a  Talesman,  viz.  Robert  Gibson,  of  Clerk- 
en  well,  who  on  account  of  defaulters  in  the 
special  jury,  was  chosen  out  of  the  common 
jury,  as  the  law  provides.  It  is  remarkable, 
thattiut  of  the  48  freeholders  first  struck  on 
this  jury,  17  were  voters  for  sir  William  B. 
Proctor,  [the  candidate  who  opposed  Wilkes  at 
the  election  for  Middlesex,]  neither  of  whom 
however  appeared. 

"  The  verdict  was  much  less  than  the  friends 
6f  the  plaintiff  expected,  and  so  little  to  the  sa- 
tisfaction of  the  populace,  that  the  jurymen 
were  obliged  to  withdraw  privately,  fur  fear  of 
being  insulted.  It  is  reported  that  they  were 
much  divided ;  some  being  for  more,  some  for 
less ;  but  it  seems  to  have  operated  in  some 
measure,  that  by  the  minute  book  of  the  trea- 
sury, his  majesty's  pleasure  had  been  signified, 
Ibat  all  expences  incurred  in  consequence  of 
actions  or  prosecutions  relative  to  this  affair, 
should  be  defrayed  by  the  crown :  and  that  as 
a  farther  security  to  the  earl  of  Halifax, 
his  lordship  had,  previous  to  his  resig- 
nation in  174S,  obtained  a  privy  seal,  that  is, 
a  warrant  signed  by  the  Lord  Frivy  Seal,  by 
way  of  indemnification  for  whatever  damages 
Mr.  Wilkes  should  recover,  which  warrant 
was  signed  by  his  grace  of  Marlborough,  who 
then  held  the  ofiice. 

*'  Some  altercation  is  said  to  have  happened 
Ml  court  between  col.  O— w,  [Onstow]  and  a 
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very  popular  seijeant,  of  which  the  judge 
prised  his  dislike  in  very  significant  temw, 
and  threatened  dismissing  the  court  upon  a  like 
offence.     His  lordship's  behaviour  throughout 
the  whole  of  this  very  delicate  afilair,  gave 
general  satisfaction.    Nothing  could  exceed  bb 
lordship's  impartiality  in  summing  up  tb^  evi- 
dence, nor   any  thing  be   pronounced    mora 
spirited.    The  damages  were  laid  for  20,000/L 
but  it  has  been  said,  that  it  is  better  for  Mr. 
Wilkes  that  the  jury  gave  but  4,000/.  because 
the  latter  he  may  recover,  but  the  former  mighl 
have  been  thought  excessive." 

In  the  <  Memoirs  of  the  Life  of  the  right  he- 
nourable  sir  John  Eardley  Wilmot,'  See,  Mr. 
Wilmpt  has  published  the  following  account  of 
the  substance  of  what  the  learned  indge  said 
in  his  charge  to  the  jury ;  of  which  accouot, 
however,  Sir.  Wilmot  observes,  that  being 
chiefly  taken  firom  the  publications  of  the  day, 
it  probably  contains  only  an  imperfect  sketch  of 
the  learuM  judge's  address. 

*<  The  form  of  the  dedaratioo,  is  for  breokiiig 
and  entering  the  plaintiff's  dwelling  bouse, 
breaking  open  his  locks  and  doon,  deatroyiag 
his  cabinets,  boxes,  &c.  taking  away  his  papers 
and  converting  them  to  their  own  use ;  for 
assaulting  the  plaintiff,  and  seiziuff'  cod  im- 

Krisoning  his  person  several  days  in  Uie Tower : 
ut  the  substantial  part  of  this  action,  is  lor 
taking  his  person  and  papers  without  l^gal 
authority.  Now  there  can  be  no  doubt  what* 
ever,  but  that  the  imprisonment  of  his  person 
and  the  seizing  of  his  papers  was  illegal,  be- 
cause there  is  no  deubt  but  that  the  wairaot, 
whereby  the  plaintiff  was  imprisoned  and  his 
papers  seized,  was  illegal :  it  has 'undergone 
the  consideration  of  this  Court,  and  likewise  of 
the  Court  of  King's- bench,  and  has  Tory  pro- 
perly been  deemd  so  by  every  judge  who  has 
seen  it ;  and  there  is  no  pretence  or  foundation 
for  the  defendant  in  this  cause  to  make  any 
stand  against  this  action  by  way  of  jostificatioa 
in  the  way  he  has  done,  because  it  clearly  and 
manifestly  is  an  illegal  warrant,  contrary  to  the 
common  law  of  the  land :  and  if  warrants  of 
this  kind  had  been  found  to  be  legal,  I  am  sure, 
as  one  of  the  plaintiff's  counsel  observed,  it  is 
extremely  proper  for  the  legislature  of  this 
kingdom,  to  interpose  and  provide  a  remedy ; 
because  all  the  private  papers  of  a  man  as  well 
as  his  liberty,  woukl  be  in  the  power  of  a  secre* 
tary  of  state,  or  any  of  his  servants.  The  law 
makes  no  difference  between  great  and  pettj 
oflicers.  Thank  God,  they  are  all  amenable  to 
justice,  and  the  law  will  reach  them  if  they  step 
over  the  boundaries  which  the  law  has  pre- 
sciibed. 

'<  But  though  this  warrant  is  illegal,  yet  k 
appears  from  the  evidence,  that  it  was  net  of 
the  defendant's  own  original  framing :  it  was 
in  conformity  to  many  precedents  in  the  seera- 
tory  of  state's  office  from  the  time  of  the  Re* 
volution." 

[The  precedents  were  (hen  read,  about  fortj 
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ia  Domber,  aod  many  more  were  produced  : 
the  eridence  was  stated,  and  the  proof  re- 
ferred to,  that  the  plaintiff  had  obtained  a  Ter- 
dict  of  1 ,000/.  against  Mr.  Webb,  for  the  seizure 
of  bis  papers.  The  learned  judge  then  pro- 
ceeded:] 

"  The  purpose  of  bringing  this  evidence  is  to 
endeavour  to  take  off  the  imputation  of  malice, 
and  to  shew  you,  that  it  was  not  done  without 
precedents ;  and  that,  if  it  was  wrong,  it  was 
at  least  a  precedented  mistake. 

**  Now,  in  the  first  place,  it  appears  most 
clearly,  that  the  plaintiff  has  been  taken  up  un- 
lawfully, has  been  imprisoned  seven  days,  has 
bad  his  papers  seized,  examined,  and  rifled  ; 
that  these  papers  have  been  likewise  improperly 
and  illegally  taken  notice  and  made  use  of ;  and 
by  the  Tetter  that  has  be^n  read  to  you,  it  ap- 
pears, that  such  of  them  only  were  to  be  re- 
turned, as  could  not  tend  to  prove  the  charge 
against  him.  As  to  the  declaration  of  breaking 
locks  and  doors,  these  are  only  formal  words  ; 
and  in  assessing  the  damages,  yon  are  not  par- 
ticniarl V  to  direct  ^our  attention  to  them ;  the 
spirit  of  the  thing  is  for  the  unlawful  imprison- 
ment of  his  person  seven  days,  and  unlawfully 
■eizing  his  papers ;  and  there  is  no  doubt  but 
that  there  has  been  a  plain  and  ^ross  injury 
done  him,  which  is  likewise  a  plam  and  gross 
violation  of  the  laws. 

**  The  manner  of  doing  it  is  also  proper  to 
be  considered.  It  has  be^  proved  to  you,  that 
there  was  an  order  in  the  warrant,  directing 
bim  to  he  kept  *  dose'  prisoner ;  it  appears  that 
it  has  been  usual  to  iqaert  these  words,  *  close 
confinement,'  even  for  libek ;  hut  the  warrant 
was  accompanied  with  a  verbal  order,  given, 
not  by  the  defendant,  but  by  lord  Egremont, 
that  nobody  should  be  admitted  to  see  the 

flaintifi^,  wnich  is  a  thing  extremely  unlawful. 
t  must  be  observed,  however,  that  as  soon  as  it 
was  known  his  friends  were  not  to  see  him, 
Mr.  Webb  endeavoured  to  rectify  it ;  he  got 
the  verbal  orders  relaxed,  and  sent  word  that 
the  plaintiff's  friends  might  see  him. 

*'  Another  thing  has  been  mentioned  and  in- 
sisted on,  which  is,  Ibe  change  of  custody  ;  but 
1  own  there  does  not  appear  to  me  the  dif- 
ftrence  which  is  contended  for.  When  Che 
plaintiff  was  taken  up,  a  Habeas  Corpus  was 
applied  for ;  but  then  it  was  applied  for  im- 
properly. It  does  not  appear  that  the  secretary 
of  state  knew  of  it,  before  the  warrant  for  send- 
ing the  plaintiff  to  the  Tower  was  prepared  aod 
signed  :  there  was  some  rumour  about  it,  but 
the  secretaries  of  state  did  not  know  it ;  and  I 
do  not  see  that  any  thing  has  been  proved  like 
an  intention  to  oppress  the  plaintift.  I  never 
give  myself  the  liberty  either  to  enforce  or  ex- 
plain away  words,  hot  state  them  to  you  pre- 
cisely as  they  were  used.  You  are  to  consider 
the  evidence,  and  to  judge  whether  yon  think 
the  custody  was  chang^  by  the  secretary  of 
state  with  an  intention  to  oppress  the  plaintiff; 
if  so,  it  would,  undoubtedly,  be  a  great  aggra- 
yation  of  the  illegal  treatment.  But,  upon  my 
aatb,  I  cannot  say  I  see  any  intention  of  ill 
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usage ;  there  does  not  seem  to  me  to  be  any  ag- 
gravation arisins;  out  of  this  matter ;  on  the 
contrary,  Mr.  Stanhope,  one  of  the  witnesses, 
swore,  that  the  plaintiff  said  the  defendant  be- 
haved like  a  nobleman,  and  thtit  he  should  al- 
ways regard  him  for  it. 

*^  There  is  another  thing  1  must  mention  to 
you — that  no  prejudices  of  whatsoever  kind 
should  influence  you.  It  is  my  opinion,  that 
yon  all  come  here  as  unprejudiced  and  dispas- 
sionate to  try  this  cause  as  1  myself  do  ;  and 
therefore  all  things  said  out  of  doors,  all  papers 
and  pamphlets,  are  to  be  totally  laid  out  of  the 
minds  both  of  judge  aod  jury  :  they  roust  be 
deaf,  dumb,  and  blind  to  every  thing  but  the 
evidence  before  them ;  they  must  divest  their 
minds  of  every  thing  that  might  have  a  ten- 
dency to  influence  them.  Gentlemen,  1, speak 
for  myself  as  well  as  for  you  :  I  never  read  any 
thing  about  what  may  come  before  me  in  a 
court  of  justice ;  I  keep  my  mind  free  from 
every  thing  of  the  kind.  There  is  of^eo  a  ne- 
cessity for  me  to  look  into  the  law :  hut  I  never 
suffer  my  mind  to  be  biassed  by  reports,  or  such 
papers  or  pamphlets  as  arc  written  with  a  view 
to  perveri  justice. 

**  Much  has  been 'said  on  both  sides,  which 
does  not  particularly  apply  to  this  cause. — But 
it  is  the  evidence,  and  what  arises  necessarily 
and  immediately  from  the  evidence,  upon  which 
you  are  to  form  your  judgment. 

**  You  all  very  well  know  what  deference  I 
always  pay,  and  ever  will,  to  that  part  of  the 
office  of  a  jury  which  properly  belonj^s  to 
them.  In  regard  to  the  law,  I  have  always 
been  as  tenacious  of  the  proper  function  of  a 
judge,  as  I  have  been  of  that  of  the  jury.  I 
never  will,  while  I  have  the  honour  of  executing 
the  office  of  a  judge,  attempt  to  controul  or  in- 
fluence their  minds  in  respect  of  damages ; 
but  only  submit  to  them  such  oliservations  as 
occur  to  me  upon  the  evidence ;  and  as  the  gen- 
tlemen at  the  bar  have  industriously  avoided 
pointing  at  any  particular  sum  you  should 
give,  I  will  as  industriously  avoid  pointing  at  it 
too,  and  leave  it  for  you  to  determine  as  you 
shall  think  proper,  hi  regard  to  facts,  you  are 
to  take  all  the  circumstances  of  this  case  into 
your  consideration  ;  and  when  a  special  jury 
of  the  first  rank  in  the  country  appears,  there 
is  less  necessity  for  a  judge  to  descant  upon  the 
nature  and  circumstances  of  a  cause,  than  there 
is  to  an  inferior  rank  of  men,  perhaps  not  so 
well  acquainted  with,  nor  so  well  qualified  to 
balance,  such  ^  cause  as  this.  ' 

"  This  warrant  being  clearly  unlawful,  vou 
will  consider  of  the  damages.  I  f  the  defendant 
had  set  up  this  mint,  and  had  first  invented  and 
coined  this  warrant,  it  would  certainly  have  been 
a  prodigious  aggravation  ;  but  you  see  from 
the  evidence,  that  the  office  has  been  in  the 
habit  and  practice  of  granting  these  war- 
rants from  before  the  Revolutioo  to  this  time: 
they  have  been  issued  in  the  meridian  of  this 
constitution  by  its  best  fried ds  and  the  greatest 
lawyers,  and  have  never  before  undergone  any 
animadversion;  and  therefore  whatever  error 
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this  gentlemaD  has  been  guilty  of,  he  has  erred 
with  all  the  secretaries  of  state  from  that  time. 
There  is  not  the  least  foondation  to  presume 
any  evil  design  in  the  defendant  against  the 
liberties  of  the  people.  The  secretaries  of  state 
are  not  bred  to  the  law,  and  it  would  be  an  act 
of  4ojtistice  to  consider  a  precedented  mistake, 
as  a  tyranoical,  depra?ed,  corrupt  act  of  op- 
pression ;  and  yon  mid  from  the  evidence,  that 
they  applied,  from  time  to  time^  to  the  lawyers 
of  the  crown  ;  and  when  some  question  arose 
about  the  warrant,  and  a  warrant  was  proposed 
with  Mr.  Wilkes's  name  in  it,  it  was  opposed 
by  the  solicitor  of  the  treasury,  who  said,  ^  this 
n  the  course  of  office,  it  has  be^n  approved  of 
by  the  crown-lawyers,  and  f  cannot  consent  to 
any  Innovation.' 

<<  But  however  this  proceeding  might  be  in 
the  course  of  office,  and  however  precedented, 
it  was  certain  I V  illegal :  you  must  therefore 
£nd  a  verdict  for  the  plaintiff,  and  give  him 
auch  damages  as  under  the  circumstances  of 
this  case  you  are  of  opinion  he  is  entitled  to.  I 
will  go  further  and  say,  that  yon  are  not  to 
confine  yourselves  strictly  to  the  imprisonment 
of  seven  days,  and  the  mere  seizing  of  his  pa- 
pers ;  but  yon  should  ^ve  *  liberal' damages ; 
by  *  liberal,'  1  do  not  mean  *  excessive.'  *  Ex- 
*  cessus  in  jure  reprobatur.'  The  law  always 
condemns  excess  ;  it  must  be  within  the  rules 
of  reason :  the  circumstances  of  the  case  are  to 
govern  it,  and  as  nearly  as  you  can,  you  wilt 
give  that  satisfaction  and  compensatfon,  which 
may  bear  a  proper  profiortion  to  the  injury  and 
to  the  nature  of  the  injury  received,  under  all 
its  circumstances." 

In  the  Annual  Register  for  the  year,  the  fol- 
lowing paragraphs  are  subjoined  to  a  brief  ac- 
>connt,  agreeing  with  that  which  is  given  above, 
of  this  trial:    , 

<<  Several  gentlemen  gave  two  guineas  to 
obtaiii  admittance  into  the  court  early ;  at  about 
ten  the  price  fell  to  a  guinea,  and  at  three  in 
the  afternoon  people  got  in  for  five  and  three- 
pence. 

<<  Conr  VROM  tbb  Trsasubv  MiinrrE*booK, 

.  PBODUCBD  ON  THB  TrUL. 

« Whitehall,  Treasorir-Cbamber,  Slst  May, 
1765.  Present,  Mr.  Grenville*  lord  North , 
Bfr.  Hunter,  and  Mr. 
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<*  Mr.  Chancellor  of  the  Exchequer  signifies 
lo  my  h>rds  his  majesty's  pleasure,  that  all  ex- 
penees  incurred,  or  to  be  incurred,  in  conse- 
ouence  of  actions  brought  against  the  earl  of 
Bali^,  one  of  his  majesty's  principal  secre- 
tlries  of  state,  the  under  secretaries  and  mes- 
sensers,  and  the  solicitor  of  this  office,  for  pro- 
ceedings had  by  them  in  executing  the  busi-- 
BHS  of  their  respective  offices  against  the  pub- 
lisher of  sevetil  icandalous  and  ^itious  libels, 
should  be  defrayed  by  the  crown ;  and  that  a 
lolBeient  sum  of  money  should  be,  from  time 
^titne,  Mwed  to  the  iolicitor  of  the  treasury 
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"  Read  a  paper  from  Mr.  Webb,  stating 
what  the  expences  are  likely  to  be,  and  that  a 
farther  sum  of  3,000/.  may  probably  be  wanted 
for  discharging  the  same. 

*'  *  Issue  to  Mr.  Webb,  from  time  to  time,  as 

*  the  said  service  may  require,  a  sum  not  ex- 
'  ceeding  3,000/.  dtrecling  him .  to  apply  the 

*  same,  according  to  his  majesty's  commands, 

*  to  discharge  the  several  expences  above-men- 

*  tioned.' "    Annual  Register  1769,  Chronicle, 
p.  150. 

I  conjecture  that  the  following  passage  in 
the  celebrated  *  Letter  concerning  Libels,  War<. 
rants,'  &c.  from  the  *  Father  of  Candour,'  re- 
lates to  this  suit : 

"  When  I  see  a  secretarv  of  state  obstinately 
fighting  with  the  laws  of  his  country,  using 
privilege  to  the  utmost,  notwithstanding  it  was 
the  ground  of  the  royal  complaint  to  the  Com* 
moos  against  Mr.  Wilkes,  availing  himself  of 
every  practicable  essoign,  and,  at  length,  with- 
standing all  the  process  and  penalties  of  a  court 
of  justice,  to  avoid  trying  the  right  of  a  trans- 
action which  has  never  yet  been  directly  given 
up ;  and  perhaps  waitmg  for  an  outlawry  q€ 
his  prosecutor,  m  order  then  to  mock  the  jus- 
tice of  his  country  still  more,  by  entering  an 
appearance  to  the  suit  against  him,  at  a  time, 
when  ^is  prosecutor  can  no  longer  go  on  with 
it ;  I  protest,  although  an  old,  sober,  private 
individual,  that  I  lose  my  temper,  look  for  re- 
dress from  some  other  quarter,  and  feel  myself 
inclined  to  Join  in  an  address  to  the  Commons 
of  Englano,  to  take  up  the  consideration,  and 
go  on  with  the  prosecution  of  that  cause,  which 
every  freeman  is  interested  in,  and  which  the  or- 
dinary courts  of  justice  have  been  so  long  foiled 
in.  I  remember  what  is  Mr.  Locke's  defini- 
tion of  liberty ;  what  he  makes  the  province  of 
a  court  of  judicature ;  what  the  extent  of  the 
legislattve  power ;  and  what,  accwding  to  him, 
creates  a  dissolntkm  of  all  government*:  who, 
under  such  drcorostances,  would  blame  a  jury, 
should  they  at  last  have  such  a  secretary 
brought  beiore  them,  fo%iving  extraordinary, 
exemplary  damages,  in  terrarem  !  Especially 
if  they  should  have  all  imaginable  fbundatioa 
for  believing  the  judgment,  upon  such  verdict, 
will  be  delayed  by  every  artifice  of  bills  of  ck- 
oeptions,  special  verdicts,  motions  for  new  trial, 
writs  of  error,  &c.  that  can  be  practised,  in 
order  to  prevent  all  efiect  from  it,  and  to  over- 
bear, in  the  long  run,  the  poor  prosecutor  by 
dintofexpence." 

Concerning  exemplary  or  vindictive  da- 
mages, upon  which  subject  different  judges  have 
helo  dtfierent  opinions,  see  the  Cases  of  Grey 
V.  Grant,  %  Wils.  Rep.  353.  Redshaw  v.  Brook, 
and  others,  8  Wils.  Rep.  405,  and  the  cases  re- 
ferred to  in  Comyns's  Digest,  Trial,  (E.) 

On  Nov.  14,  1768,  Wilkes  presented  to  the 
House  of  Commons  a  Petition,  complainiiig, 
among  various  alleged  grievances,  of  loid  Bf  ana- 
field's  having  miterialiy  altered  the  Record, 
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fsee  pp.  1075  et  feq,"] :  and  charging,  that  Mr. 
Pbitip  Carteret  Webb,  solicitor  to  the  treasury, 
bad  suborned  and  bribed  one  Michael  Curry 
to  give  evidence  against  the  petitioner  at  the 
trials,  according  to  ihe  directions  of  the  said 
IVebb.  Upon  this  Petition  divers  proceeding 
ivere  had.  In  support  of  it,  and  against  it, 
counsel  were  heard  and  witnesses  examined  ; 
and  on  the  first  of  February,  1769,  the  House, 
after  referring  to  the  Report  from  the  Com- 
mittee, appointed  to  enquire  into  the  state  of 
th^  jails  or  the  kingdom,  relative  to  the  accu- 
sation against  lord  chief  justice  Eyre,  together 
with  the  Resolutions  of  the  Committee,  and 
the  proceedings  of  the  House  thereupon,  [see 
yol.  17,  p.  619] 

Resolved,  *^That  the  two  orders  made  by  lord 
Mansfield,  chief- justice  of  the  Court  of  King's- 
bench,  for  the  amendment  of  the  informations 
exhibited  in  the  said  Court  against  Mr.  Wilkes, 
were  according  to  law  arid  justice,  and  the 
practice  of  the  said  Court,  and  confirmed  by 
the  subseauent  determination  of  the  said  Court ; 
and  that  the  complaint  of  Mr.  Wilkes,  in  re- 
spect thereof,  is  trivolous ;  and  that  the  asper- 


sions upon  the  said  Chief  Justice,  for  making 
the  said  two  orders,  thereby  conveyed,  are  ut- 
terly groundless,  and  tend  to  prejudice  the 
minds  of  the  people  against  the  administratioa 
of  public  justice." 

Also  on  the  ssime  day, 

«<  Resolved,  That  Mr.  Wilkes  has  not  made 
good  his  charge  against  Philip  Carteret  Webb, 
esq," 

ADDENDUM*. 

TO  THE 

Case  of  Elizabeth  Canning. 

In  the  Gentleman's  Magazine  for  August, 
1773,  it  is  stated  that  Elizabeth  Canning  died 
at  Weathersfield  in  Connecticut,  on  the'23d  of 
July  in  that  year.  In  the  Magazine  the  ac- 
count of  her  death  is  accompanied  with  the 
observation  that  *<  notwithstanding  the  many 
strange  circumstances  of  her  story,  none  is  s^ 
strange  as  that  it  should  not  be  discovered  in  so 
many  years  where  she  had  concealed  herself, 
during  the  time  she  had  invariably  declared 
she  was  at  the  house  of  mother  W^." 
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